
PENAL CODE 

CHAPTER 1. 
PRELIMINARY PROVISIONS. 

§ 9193. Title. This act shall be known as the penal code of the state of
North Dakota. [R .. C. 1905, § 8530; Pen. C. 1877, § 1; R. C. 1899, § 6800.] 

§ 9194. What acts criminal. Under what law punishable. No act or omis
sion begun after the beginning of the day on which this code takes effect 
as a law shall be deemed criminal or punishable except as prescribed or 
authorized by this code or other statutes of this state, or by some of the 
statutes which this code specifies as continuing in force and as not affected 
by its provisions, or by some ordinance or municipal, county or township 
regulation passed or adopted under any such statutes. Any act or omission 
begun prior to the beginning of the day on which this code takes effect as a 
law, may be inquired of, prosecuted and punished in the same manner as 
if this code had not been enacted. [R. C. 1905, § 8531; Pen. C. 1877, § 2; R. C. 
1895, § 6801.] 

Indictment which shows that accused killed another by feloniously and willfully beat
lug him with club cbargea manalaughter in first degree. State v. Edmunds, 20 S. D. 
135, 104 N. ·w. 1115. 

As to similar provision in Cal. Pen. Code, I 6, aee People v. Mortimer, 46 Cal. 114. 
§ 9195. Crime deflned. Punishments enumerated. A crime or public

offense is an act committed or omitted in violation of a law forbidding or com
manding it, and to which is annexed, upon conviction, either of the follow
ing punishments: 

1. Death.
2; Imprisonment.
3. Fine.
4. Removal from office.
5. Disqualification to hold or enjoy any office of honor, trust or profit under

this state. 
6. Other penal discipline. [R. C. 1905, § 8532; Pen. C. 1877, § 3; B. C.,

1895, § 6802.] 
What conetitutea a crime. State v. Hogan, 8 N. D. 301, 78 N. W. 1051, 73 Am. St. 

Rep. 759, 45 L.R.A. 166; Re Kirby, 10 S. D. 322, 73 N. W. 92, 39 L.R.A. 856. 
Prescribing a punishment for an act forbids it, within the meaning of a statute pro

viding that a crime is an act forbidden by law and to which is annexed upon conviction 
a punishment. State v. Central Lumber Co., 24 S. D. 136, 42 L.R.A.(N.S.) 804, 123 
N. W. 504. 

Conviction for peddling without license is criminal action and reviewable by writ of 
error only. State v. Cram, 20 S. D. 159, 105 N. W. 99. 

What acts may not be declared to be crimes. 78 Am. St. Rep. 235. 
§ 9196. Crimes, how divided. Crimes are divided into :
1. Felonies.
2. Misdemeanors. [R. C. 1905, § 8533; Pen. C. 1877, § 4; R. C. 1899, § 6803.]
§ 9197. Felony and misdemeanor deflned. A felony is a crime which i�

or may be punishable with death or imprisonment in the penitentiary; every 
other crime is a misdemeanor. When a crime punishable by imprisonment in 
the penitentiary is also punishable by fine or imprisonment in a county jail, 
in the discretion of the court or jury, it is, e�cept when otherwise specially 
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declared by law to be a felony, a misdemeanor for all purposes after a judg
ment imposing a punishment other than imprisonment in the penitentiary. 
[R. C. 1905, § 8534; Pen. C. 1877, § §  5, 6; R. C. 1895, § 6804.] 

As to similar provisions in Cal. Pen. Code, § 17, see Ex parte Arras, 78 Cal. 304, 20 
Pac. 683: In re Sullivan, 3 Cal. App. 193, 84 Pac. 781. 

§ 9198. Scope of penal code. This code specifies the classes of persons
who are deemed capable of crimes and liable to punishment therefor; and 
defines the nature of the various crimes, and prescribes the kind and meas
ure of punishment to be inflicted for each. The manner of prosecuting and 
convicting criminals is regulated by the provisions of this code and the code 
of criminal procedure. [R. C. 1905, § 8535; Pen. C. 1877, § 7; R. C. 1895, 
§ 6805.)
· J 9199. Conviction before punishment. The punishments prescribed by
this code can be inflicted only upon a legal conviction in a court having juris
diction. [R. C. 1905, § 8536; Pen. C. 1877, § 8; R. C. 1899, § 6806.]

§ 9200. Jury flnd degree of crime. Whenever a crime is distinguisµed into
degrees, the jury, if they convict the prisoner, shall find the degree of the 
crime of which he is guilty. [R. C. 1905, § 8537; Pen. C. 1877, § 9; R. C. 1899, 
§ 6807.]

§ 9201. Rule of construction. The rule of the common law that penal
�tatutes are to be strictly construed, has no application to this code. All 
its provisions-are to be construed according to the fair import of their terms, 
with a view to effect its objects and to promote justice. [R. C. 1905, § 8538; 
Pen. C. 1877, § 10; 'R. C. 1899, § 6808.) · 

Penal statutes are to be construed according to legislative intent as expressed in 
enactment. State v. Fargo Bottling Works Co., 19 N. D. 39·6, 26 L.R.A. (N.S.) 872, 124
N. W. 387. 

Rule of construction of ordinance regulating construction of wooden buildings relieves 
prosecution from necessitl of showing that ordinance was violated. Mayville v. Rosing, 
19 N. D. 98, 26 L.R.A.(N.S.) 120, 123 N. W. 393. 

As to similar provision in Cal. Pen. Code. § 4, see People v. Fowler, 88 Cal. 136, 25 
Pac. 1110; Snell v. Bradbury, 139 Cal. 379, 73 Pac. 150. 

§ 9202. Duty of court to determine punishment. Exception. Except as
limited in qases where the jury is authorized to determine the punishment, 
the several sections of this code which declare certain crimes to be punishable 
as therein mentioned, devolve a duty upon the court authorized to pass sen
tence, to determine and impose the punishment prescribed. [R. C. 1905. 
§ 8539; Pen. C. 1877, § 11; R. C. 1895, § 6809.)

§ 9203. Jury when authorised, otherwise court determines limit. Whenever
in this code the punishment for a crime is left undetermined between certain 
limits, the punishment to be inflicted in a particular case must be determined 
by the jury, when so authorized, or by the court authorized to pass sentence, · 
within such limits as may be prescribed by this code. [R. C. 1905, § 8540; 
Pen. C. 1877, § 12; R. C. 1895, § 6810. l 

§ 9204. Punishments of felonies. Natural persons. Corporations. Except
in cases where a different punishment is prescribed by this code or by some 
existing provision of law, every offense declared to be a felony is punishable 
by a fine not exceeding one thousand dollars or by imprisonment in the 
penitentiary not less than one and not exceeding five years, or by both such 
fine and imprisonment. In all cases where a corporation is convicted of an 
offense for the commission of which a natural person would- be punishable 
as for a felony, and there is no other punishment prescribed by law, such 
corporation is punishable by a fine of not less than five hundred and not ex
ceeding five thousand dollars. [R. C. 1905, § 8541; Pen. C. 1877, § 13; R. C. 
1895, § 6811.] 

Punishment of felonies when not otherwise prescribed. State v. Taylor. 7 8. D. 533, 
64 N. W. 548. 

§ 9205. Misdemeanors. Except in cases where a diffnE>nt punishment is
pr<>scribcd by this corle or by some existing provisions of law, every offense 
declared to be a misdemeanor is punishable by imprisonment in a county 
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jail not exceeding one year, or by a fine not exceeding ftve hundred dollars, 
or by ·both such fine and imprisonment. [R. C. 1905, § 8542; Pen. C. 1877, 
§ 14 ; R. C. 1895, § 6812.)

One c1;>n_victe� of keeping saloon open on Sunday may have license forfeited in addition
to fine or imprisonment for misdemeanor. State v. Gilbert, 21 S. D. 204, 111  N. W. 538 • 

. .\s to excessiveness of fine on conviction for malicious mischief. State v. Tarlton, 22 
8. D. 495, 118  N. W. 706. 
. W�ere neither amount of costs is specified in judgment. nor number of days of
imprisonment therefor, such portion of judgment is void for indefiniteness. State v. 
Johnson, 24 S. D. 590, 124 N. W. 847 .  

As to similar provision in Cal. Pen. Code, § 19, see People v. Tom Nop, 124 Cal. 150, 
56 Pac. 786 ; People v. Ha.a.gen, 139 Cal. 115,  72 Pac. 836. 

CHAPTER 2. 
PERSONS LIABLE TO PUNISHME:NT FOR CRIME. 

§ 9206. Persons liable to ·  punishment. The following persons are liable to
punishment under the laws of this state : 

1. All persons who commit, in whole or in part, any crime within this state.
2. All persons who commit larceny or robbery as defined in this code, out of

this state and bring to, or are found with the property stolen within this state. 
3. All persons who, being out of this state, abduct or kidnap, by force or

fraud. any person, contrary to the laws of the place where such act is com
mitted, and bring, send or convey such person within the limits of this state, 
and are afterwards found therein. 

4. All persons who, being out of this state, cause or aid, advise or encour
age another person to commit a crime within this state, and are afterwards 
found therein. 

5. All persons who, being out of this state and with intent to cause within
it a result contrary to the laws of this state, do an act which, in its natural 
and usual course, results in an act or effect contrary to its laws. [R. C. 1905, 
§ 8543; Pen. C. 1877, § 15 ; R. C. 1895, § 6813.)

As to similar provision in Cal. Pen. Code, § 27, see People v. Botkin, 13» Cal. 231 ,  
84 Am. St .  Rep. 39, 64 Pac. 286. 

Consent to crime by person injured. 72 Am. St. Rep. 700. 
Crimes committed by aid or connh·ance of persons who are aeelting t.o entrap or con

vict criminals. 8 1  Am. Dec. 365 ; 30 Am. Rep. 129. 
§ 9207. Who capable of crime. Exception. All persons are capable of

committing crime, except those belonging to the following classes : 
1. Children under the age of seven years.
2. Children over the age of seven years but under the age of fourteen

years, in th� absence of clear proof that at the time of committing the act 
or neglect charged against them, they knew its wrongfulness. 

3. Idiots.
4. Lunatics, insane persons and all persons of unsound mind, including

persons temporarily or partially deprived of reason, upon pz:oof that at the 
time of committing the act charged against them they were incapable of 
knowing its wrongfulness. 

5. Persons who commit an act or make an omission, otherwise criminal
or punishable, through misfortune or by accident or under an ignorance or mis
take of fact, which disproves any criminal intent. But ignorance of the law 
does not excuse from punishment for its violation. 

6. Persons who commit an act or make an omission, otherwise criminal
or punishable, without being conscious thereof. 

7. Personi who commit an act or make an omission, otherwise criminal or
punishable, while under involuntary subjection to the power of superiors. 
[R. C. 1905, § 8544 ; Pen. C. - 1877, § 16 ; R. C. 1895, § 6814.) 

As to similar provision in Cal.  Pen. Code, § 26, see People v. Methever, 132 ,Cal. 328, 
64  Pac. 481 .  

2. Proof required to  overcome presumption t�t child between seven and fourteen
years of 11ge \\·as incompetent to commit crime. State v. Fisk, 15 N. D. 589, 108 N. W. 
485, 11 A. & E. Ann. Cas. 1061 . 
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§ 9207 PENAL CODE. Persons Liable to Punishment .  

Fema.le under eighteen years of  age i s  not incapable of committing sexual crime and 
is not obliged to answer as to whether her father had sexual intercourse wi\h her. 
Ex parte Neason, 25 S. D. 49, 27 L.R.A. ( N.S . )  872, 1 25  N. W. 124. 

Infants' responsibility for crime. 36 L.R.A. 196 ; 70 Am. Dec. 496. 
Does statute fixing age of consent render a girl below that age incapable of sexual 

crime. 27 L.R.A. (N .S. ) 872. 
Criminal liability of infant as accessory to theft. 36 L.R.A. 212 .  
4. Insanity as defense. State v. Leehman, 2 S. D. 171 , 49 N.  W. 3.
Insanity as a defense to an indictment for crime. 36 Am. Dec. 402 ; 63 Am. St. Rep.

100 ; 76 Am. St. Rep. 83. 
Burden of proving insanity as 1, defense to 1, crime. 97 Am. Dec. 176 ; 44 Am. Rep. 

435. 
Irresistible impulse as excuse for crime. 18 L.R.A. 224 ; 27 L.R.A. (N.S. 461. 
Responsibility for crime i;ommitted in flt of anger. 10 L.R.A. (N.S. ) 1032. 
Heat of passion which will mitigate or reduce the degree of a homicide. 5 

L.R.A. (N.S. ) 809. 
Weakness of mind as affecting responsibility for criminal act. 10 L.R.A. (N.S. ) 999. 
Impairment of memory as defense to prosecution for perjury. 21 L.R.A. ( N.S. ) 993. 
Effect of insanity on question of heat of paSBion to mitigate homicide. 5 L.R.A. (N.8.) 

825. 
Insanity induced by intoxication as excuse for crime. 36 L.R.A. 479. 
Responsibility for crime committed in fit of anger. 10 L.R.A. (N .S. ) 1032. 
What are insane delusions. 37 L.R.A. 261.  
Morphinism as affecting responsibility. 39 L.R.A. 262.  
Right of prosecution to show feigned insanity. 31 L.R.A. ( N .S. )  113.  
Measure of proof of insanity in criminal case. 39 L.R.A. 737. 
J>roof of other crimes to rebut defense of insanity. 62 L.R.A. 300. 
5. This paragraph only applies where scienter material to constitute offenae. State 

"· Dorman, 9 S. D. 528, 70 N .  W. 848. 
Ignorance of fact as a 'defense to a criminal prosecution .  30 Am. Rep. 617. 
Ignorance of law as an excuse for crime. 10  Am. Dec. 323. 
Larcenv or embczzll'ment as affected by belief in right to property taken. 41 

L.R.A. ( N.S. ) 54!1.
Relief in termination of former marriage aa a defense to prosecution for bigamy. 27

L.R.A. ( N.S. ) 1097 ; 34 L.R.A. ( N.S. ) 613 .
Ignorance of defendant in prosecution for adultery that other party was married as

a defense. 18 L.R.A. ( N.S. )  527. 
Mistake as to identity of victim as affecting assault or homicide. 33  L.R.A. ( N.S. ) 

1070. 
Assault with intent to murder or kill by unlawful act under mistaken identity of 

person assaulted. '  37 L.R.A. (�.S. ) 172. 
Proof of other crimes to rebut defense of m istake in criminal prosecution. 62 L.R.A. 

300. 
Rel igious belief an excuse for failure to furnish medical aid to cbild. 36 L.R.A. ( :S.S. ) 

633 .  
Good faith as defense to criminal responsibility for failure to provide child with 

med ical attendance and remedies. 1 B. n. C. 750. 
Good faith as affecting criminal responsibility for illegal registration or voting. 37  

L.R .A. ( N.S. ) 1 177.
Good faith of offer of marriage as affecting defense to prosecution for seduction. !!O

L.R.A. ( N.S. ) 423.
Larceny or embezzlement 88 affected by belief in right to property taken. 41

L.R.A. ( N.S. ) 549.
Ib•110rance that article furnished as butter is oleomargarine 88 a defense. 32

L.R.A. ( N.S. ) 746.
Mistake as to beverage as defense to charge of illegal liquor sale. 6 L.R.A. (N.S. )

477 ; 2 1  L.R.A. (N.S. ) 525. 
Ignorance of contents of package as defense to carrier in prosecution for transporting 

intox icating liquor into prohibition territory. 18 L.R.A. (N .S. ) 1182. 
Sl'ller's ignorance of minority of purchaser as defense to prosecution for aale of 

liquor to minor. 25 L.R.A. ( N.S. ) 669. 
Effect of defendant's mistake as to age of girl under statute denouncing sexual 

offenses against females below speci fied age. 25 L.R.A. (N.S. ) 661. 
Ignorance that part.ies to marriage are under age as defense to prosecution for 

offici11ting at the marriage. 29 L.R.A. ( N .S. ) 504 .  
Proof of other crimes to rebut defense of accident or mistake iD criminal proaecution. 

62 L.H.A. 300. 
7. Durl"ss as an excuse for crime. 1 9  L.R.A .  357 .
Co,•rcion as defense to <'ri me. w.OG Am. �t .  H, •p . 72 1 .
Effert of hypnotism in cr imina) <'asrs. 4 0  J. . l: . .  \ .  269.
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Pe-rsona Liable to Punishment. PEN AL CODE. §§ 9208-9213

§ 9208. Intoxication, how coDBidered. Effect on intent. No act committed
by a person while in a state of voluntary intoxication, shall be deemed 
less criminal by reason of his having been in such condition. But whenever 
the actual existence of any particular purpose, motive or intent, is a neces
�ary element to constitute any particular species or degree of crime, the 
Jury may take into consideration the fact that the accused was intoxicated 
at the time, in determining the purpose, motive or intent, with which he 
committed the act. [R. C. 1905, § 8545; Pen. C. 1877, § 17 ; R. C. 1895, § 6815. ] 

Evidence of intoxication admissible as bearing upon existence of intent. State v. 
Koerner, 8 N. D. 2112, 78 N. W. 981, 73 Am. St. Rep. 752 ; People v. Odell, 1 D. 169, 46 
N. W. 601. 

Intoxication no defense if defendant bas control of faculties. State v. Ford, 16 S. D. 
228, 92 N. W. 18. 

Evidence of intoxication may be considered on a prosecution for burglary. State v. 
Ford, 16 S. D. 228, 92 N. W. 18. 

Drunkenness as an excuse for crime. 36 L.R.A. 465 ; 40 Am. Rep. 560. 
--as a defense to homicide. 13 L.R.A. (N.S. )  1024 ; 25 L.R.A. ( N.S. ) 376. 
Effect of intoxication on the question of heat of pasaion to mitigate homicide. s

L.R.A. ( N.S. ) 825.
As to similar provision in O..L Pen. Code, I 22, see People v. Metbever, 132 Cal. 32&,

114 Pac. 481. 

§ 9209. Morbid propensity, no defense. A morbid propensity to commit.
prohibited acts, existing in the mind of a person who is not shown to have 
been incapable of knowing the wrongfulness of such acts, forms no defense 
to a prosecution therefor. [R. C. 1905, § 8546; Pen. C. 1877, § 18; R. C. 1899, 
§ 6816. ]

Kleptomania as a defense to theft. 18 L.R.A. 229. 

§ 9210. Acquitted for insanity. Court may commit. When a jury has
returned a verdict acquitting a defendant upon the ground of insanity, the 
court may thereupon, if the defendant is in custody, and it deems his dis
charge dangerous to the public safety, order him to be committed to the 
state hospital for the insane, or to the care of such person or persons as the 
court may direct till he becomes sane. [R. C. 1905, § 8547; Pen. C. 1877, § 19 ; 
R. C. 1899, § 6817. ]

Confinement of one acquitted of crime by reason of insanity. 1 L.R.A. (N.S. ) 540 ; 
25 L.R.A. (N.S. ) 946. 

§ 9211. Superior power exonerates. Duress. Coverture. The involuntary
subjection to the power of a superior which exonerates a person charged with 
a criminal act or omission from punishment therefor, arises either from : 

1. Duress; or,
2. Coverture. [R. C. 1905, § 8548; Pen. C. 1877, § 20 ; R. C. 1899, § 6818.]
§ 9212. What superior power excuses. The duress which excuses a per-

son from punishment who has committed a prohibited act or omission must 
be an actual compulsion by use of force or fear. [R. C. 1905, § 8549 ; Pen. C. 
1877, § 21; R. C. 1899, § 6819.] 

§ 9213. Superior power inf erred. Exceptions. A subjection sufficient to
excuse from punishment may be inferred in favor of a wife, from the fact of 
coverture, whenever she committed the act charged in the presence and with 
the assent of her husband, except when such act ia a participation in :  

1. Treason.
2. Murd�r.
�- Manslaughter.
4. Maiming.
5. Attempt to kill.
6. Rape.
7. Abduction.
8. Abuse of children.
9. Se<luction.
10. A hortion, either upon herself or another female.
11 . Coneealing the death of an infant, whether her own or that of another.
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1 2. Fraudulently producing a false child, whether as her own or that of
another. 

13. Bigamy.
14. Incest.
15. The crime against nature or sodomy.
16. Indecent exposure.
17. Obscene exhibitions of books and prints.
18. Keeping a bawdy or other disorderly house.
19. Misplacing a railway switch; or,
20. Obstructing a railway track. [R. C. 1905, § 8550 ; Pen. C. 1877, § 22 ;

R. C. 1 899, § 6820. ]
Subjection of wi fe inferred from covcrture. Neve v. Tavlor, 12 S. D. 488 ,  8 1  N. W.  

9'01.  
• • 

§ 9214. Duress. When not inferred. In case of the crimes enumerated in
the last section, the ,vife is not excused from punishment by reason of her 
subjection to the power of her husband, unless the facts proved show a case 
of duress as defined in sect ion 9212. [R. C. 1905, § 8551; Pen. C. 1877, § 23 ; 
R. C. 1899, § 6821.]

§ 9215. Inference from coverture, may be rebutted. The inference of sub
jection arising from the fact of coverture may be rebutted by any facts show
ing that in committing the act charged the wife acted freely. [R. C. 1905:, 
§ 8552 ;  Pen. C. 1877, § 24 ; R. C. 1899, § 6822. ]

§ 9216. Public ministers exempt. Ambassadors and other public ministers
from foreign governments accredited to the president or the government of 
the United States, and recognized by it according to the laws of the United 
States, with their secretaries, messengers, families and servants are not liable 
to punishment in this state. [R. C. 1905, § 8553 ; Pen. C. 1877, § 25 ; R. C. 
1895, § 6823.] 

CHAPTER 3. 
PARTIES TO CRIME. 

§ 9217. Parties to crime classified. The parties to crime are classified �s :
1. Principals ; and,
2. Accessories. rR. C. 1905, § 8554; Pen. C. 1877, § 26 ; R. C. 1899, § 6824. 1
§ 9218. Principals, who a.re. All persons concerned in the commission of

a crime, whether it is a felony or a misdemeanor, and whether they directly 
commit the act constituting the offense, or aid and abet in its commission, 
or not being present, have advised and encouraged its commission, and all 
persons counseling, advising or encouraging children under the age of four
teen years, lunatics or idiots, to commit any crime, or who by fraud, con
trivance or force, occasion the drunkenness of another for the purpose of 
causing him to commit any crime, or who by threats, menaces, command or 
coercion, compel another to commit any crime, are principals in any crime 
so committed. [R. C. 1905, § 8555 ; Pen. C. 1877, § 27 ; R. C. 1895, § 6825. l 

One who procures another to commit felony, though not present, is principal. State 
v. Phelps . !i S. D. 480, 59 N. W. 47 1 ; State v. Kent, 5 N. D. 516,  67 N. W. 1052, 35
L.R.A. 518. 

One procurinir another to commit  perjury is not a principal with such other. State
•• Pratt, 21 S. D. 305, 1 1 2  N. W. 1 52 .

Aiding Rnd abetting the commission of a crime. 5 1  Am. Rep. 373 : 13  Am. Rep. 177 .
Homicide by acting through innocent or i rresponsible agent. 2 L.R.A. ( N.S. ) 897.
Principal's l iability for homicide by assiBtRnt. 67 L.R.A. 312.
Liabil ity of one assisting in burglary during which his companion commits murder.

I L.R.A. ( N.S. ) 1 154 .  
Ia one assisting relative in  peril bound by  the  latter's act in  bringing on the diffl• 

culty. 1 5  L.R.A. (N.S. ) 1013 .  
Cr iminal r!'SJ}onsibil ity of one  who n i <l!<  anothn i n  n ss1Utlt in which the latter, with, 

out h i s  knowledge or consent, use!! a delldly weapon. 23 L.R.A. (� .S. ) 273 .  
Liabil i� for ass isting in unlawful  arr .. st or subsequent detention. 14 L.R.A .  ( N.S. l 

1123 .  
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Crimes Against Religion. PENAL CODE.  § §  9218-9224

Criminal liability of one abetting suicide. 66 L.R.A. 304 ; 22 L.R.A. I N .S. i 243. 
Confederates in uttering or publishing forged instru°'ents. 8 L.R.A. (:S.S. ) 1178 .  
Unlawfully issuing license for disorderly house as keepmg the same. 29' L.R.A. ( N.S. ) 

721.  
Criminal responsibility for homicide in carrying out unlawful conspiracy. 68 L.R.A. 

193. 
Effect of participating in purchase and division of quantity of liquor to render one 

cuilty of unlawful sale. 22 L.R.A. ( N.S. ) 560. 
Is one who obtains liquor for, and delivers it to another, using the latter's money, 

guilty of selling the same. 24 L.R.A. ( N.S. ) 268 ; 28 L.R.A. (N.S. ) 334.  
Procuring liquor for another on physician's prescription for self as an illegal aale. 

11 L.R.A. ( N.S. ) 1008. 
Knowledge necessary to charge owner with conduct of tenants or others in selling 

Intoxicating liquors on premist•s in violation of injunction. 25 L.R.A. ( N.S. ) 602. 
Criminal or penal liability for act of copartner, servant or agent. 41 L.R.A. 650 ; 

43 L.R.A. ( N.S. ) 2 .  
--violation of liquor lawL 41 L.R.A. 660 ; 16 L.R.A. (N.S. ) 786 ; 20 L.R.A. ( N.S. ) 

821. 
As to similar provision in Cal. Pen. Code, I 31 ,  see People v. Gusti, 113 Cal . 177, 

45 Pac. 263 ; People v. Dole, 122 Cal. 486, 68 Am. St. Rep. 50, 55 Pac. 581 ; People v. 
Morine, 138 Cal. 626, 72 Pac. 166 ; People v. Chin Yuen, 144 Cal. 305, 77 Pac. 954. 

§ 9219. Accessories, who are. All persons who, after the commission of
any felony, conceal or aid the offender, with knowledge that he has com
mitted a felony, and with intent that he may avoid .or escape from arrest, 
trial, conviction or punishment, are accessories. [R. C. 1905, § 8556 ; Pen. C. 
1877, § 28 ; R. C. 1899, § 6826. ) 

Accessories after the fact. 80 Am. Dec. 95. 
Child as accessory to theft. 36 L.R.A. 202. 
Offense of accessory before the fact. 33 L.R.A. ( N .S. ) 334. 
Abortionist as an accessory before the fact in case of death. 63 L.R.A. 909 . 
As to similar provision in Cal. Pen. Code, § 32, see People v. Collun, 122 Cal. 186 .. 

54 Pac. 58il ; People v. Garnett, 129 Cal . 364, 61 Pac. 111-1 . 
§ 9220. Misdemeanors. No accessories. In misdemeanor there are no ac

Ct'ssories. [R. C. 1905, § 8557 ; Pen. C. 1877, § 29 ; R. C.- 1899, § 6827. ] 
§ 9221. Accessories, how punished. Except in cases when a different pun

ishment is prescribed by law, an accessory to a felony is punishable by impris
onment in the penitentiary not less than one and not exceeding five years, 
or in the county jail not exceeding one year, or by fine not exceeding five 
hundred dollars, or by both such fine and imprisonment. [R. C. 1905, § 8558 ; 
Pen. C. 1877, § 30 ; R. C. 1895, § 6828. )  

CHAPTER 4. 

CRIMES AGAINST RELIGION AND CONSCIENCE. 

§ 9222. Blasphemy defined. Blasphemy consists in wantonly uttering or
publishing words, casting contumelious reproach or profane ridicule upon 
God, Jesus Christ, the Holy Ghost, the holy scriptures, or the Christian 
religion. [R. C. 1905, § 8559 ; Pen. C. 1877, § 31 ; R. C. 1899, § 6829. )  

, Proof of  corpus delicti in prosecution for blasphemy. 68 L.R.A. 56 ,  70-72.  
Blasphemy and profanity as crimes. 22 L.R.A. 353 .  
Blasphemy as disturbance of the public peace. 32 L.R.A. ( N.S . )  505 .  
Use of profane language while on one's own premises as an offense. 43 L.R.A. (N.S. ) 

919. 
As to similar provision in Cal. Pen. Code, § 415, see Ex parte Foley, 62 Cal. 508. 

§ 9223. Serious discussion not blasphemy. If it appears beyond reasonable
doubt that the words complained of were used in the course of a serious 
discussion, and with intent to make known or recommend opinions enter
tained by the accused, such words are not blasphemy. [R. C. 1905, § 8560 ; 
Pen . C. 1877,  § 32 ; R. C. 1899, § 6830.)  

§ 9224. Misdemeanor. Blasphemy is a misdemeanor. [R. C. 1905, § 8561 ;
Pen. C. 1877, § 33 ; R. C. 1 899, § 6831 . )  
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§ 9225. Profane swearing defined. Profane swearing consists in any use
of the name of God, or Jesus Christ, or the Holy Ghost, either in impreca�•:n� 
divine vengeance upon the utterer or any other person, or in light, triiiing 
or i rreverent speech. [R. C. 1905, § 8562 ; Pen. C. 1877, § 34 ; R. C. 189!.I, 
§ 6833. l

Definition of blasphemy. 22 L.R.A. 353. 
§ 9226. Punishment of. Every person guilty of profane swearing is puu

ishable by a fine of one dollar for each offense. [R. C. 1905, § 85G3 ; Pen. C. 
1877, § 85 ; R. C. 1899, § 68��3 . )  

§ 9227. Summary conviction for. Whenever any profane swearing is com
mitted in the presence an<l. hearing of any justice of the peace or other 
magistrate, while holding a court, or under any other circumstances such as 
in  the opinion of the magistrate amount to a gross violation of public decency, 
such magistrate may, in his discretion, immediately convict the offender, 
without any other proof. [R. C. 1905, § 8564 ; Pen. C. 1877, § 36 ; R. C. 1899, 
§ 68�4. 1

§ 9228. Penalties, how collected. Commitment for. If the offender does
not forthwith pay the penalties incurred, with the costs, or give security for 
their payment within six days, he shall be committed by warrant to the 
county jail for every offense, or for any number of offenses whereof he was 
convicted at one and the same time, for not less than one nor more than three 
<lays ; there to be confined in a room separate from all other prisoners . 
[R. C. 1905, § 8565 ; Pen. C. 1877, § 37 ; R. C. 1899, § 6835. ]  

As to s imilar provision i n  Cal. Pen. Code, § §  1214, 1215, see Ex  parte Rosenheim, 
8:l Cal. 3S8 ,  23 Pac. 372 ; People v. Sutter St. R. Co., 129 Cal. 545, 79 Am. St. Rep. 137. 
62  Pac. 104. 

§ 9229. Obscene language. Public place. Any person who shall utter or
speak any obscene or lascivious language or words, in any public place, or in 
the presence of females, or of children under ten years of age, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof before any justice 
of the peace of this state, or before a county court exercising increased juris
diction, as provided in section 111  of the constitution of this state, shall 
be l iable to a iine of not more than one hundred dollars, or imprisonment in 
the county jail not more than thirty days, or both, at the discretion of the 
court. [ R. C. 1905, § 8566 : 1883, ch. 87, § 1 ;  R. C. 1895, § 6836.] 

D isorderly language a.� disturbance of public peace. 32 L.R.A. {N.S. )  505. 
Carrier's liabil ity for obscene language l>y cmploycs to passengers. 14 L.R.A. 739. 
Necessity of use of words per sc obscene to constitute offense under atatute relating 

to obscenity. 22 L.R.A . { N.S. ) 225. 
Use of profane or offensive language while on one's own premises as &n offenae. 49 

L.R.A. ( N.S. ) 919. • 
§ 9230. Unlawful to use obscene language over telephone. Penalty. Any

person who shall utter or speak any obscene or lascivious language over any 
public telephone line in this state shall be deemed guilty of a misdemeanor, 
and upon conviction thereof before any justice of the peace, or before any 
county court exercising increased jurisdiction, as provided by the constitution 
of this state, shall be l iable to a fine of not more than one hundred dollars, 
or imprisonment in the county jail for a period not exceeding thirty days, 
at the d iscretion of the court or magist:·ate before whom a conviction shall be 
had . ( 1907, ch. 249. l

As this act of l 907 was not assigned by the legislature to any particular chapter 
of the codes, but is placed here by the <'Ompi lers, evidently the limitation in section 
9249 does not apply to it. For the general l imitation of prosecutions for misdemeanors 
f<'e section l 0522 . 

§ 9231. Theaters open on Sunday, unlawful. Penalty. It shall be unlawful
to keep open or to run or permit the running of any theater, show, moving 
picture show or theatrical performance, upon the first day of the week, com
monly cal le<l the Sabbath . Any person, firm or corporation violating any of 
the prov is ions of th is sect ion sh all upon convict ion thereof, be deemed guilty 
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-of a misdemeanor, and shall be punished by a fine of not less than twenty-five 
dollari; or morf\ than fifty dollars. [ 1911, ch. 285. ]  

'fhe note to section 9230  appl ies here. 
Constitut ional provisions against special legislation are not violated by this eection. 

State ex rel. Temple v. Barnes, 22 N. D. 18, 37 L.R.A. ( N .S. ) 114, 132 N. W. 215, Ann. 
Cas. 1913.E,  930. 

What amusements are prohibited by Sunday laws. 30  L.R.A. ( N.S. ) 465. 
Keeping theater open on Sunday as violation of Sunday law. 17 L.R.A. ( �.S. )  1157. 

§ 9232. First day of week. Acts prohibited. The first day of the week
b�ing by general consent set apart for rest and religious uses, the law pro
hibits the doing on that day of certain acts hereinafter specified. [R. C. 1905, 
§ 8567 ; Pen. C. 187i, § · 38 ; R. C. 1899, § 6837.]

Constitutionality of Sunday laws. 22  L.R.A. 72 1 ;  49 Am. Dee. 616 ; 78 Am. St. Rep. 
264. 

Crimin1tl l iability for Sabbath breaking by agent or servant. 41  L.R.A. 658, 670. 
Crim inal l iab i l i ty of children for Sabbath desecration. 36  L.R.A. 208. 
Municipal ordinance regulating observance of Sunday, which is also regulated by 

etate law. 17 L.R.A. (N.S. ) 51 .  
Right of both state and municipality to convict of violation of Sunday closing laws. 

31 L.R.A. ( N.S. ) 708. 
As to simi lar provision in Cal .  Pen. Code, I 300, see Ex parte Burke, 59 Cal. 6, 43 

Am. Rep. 2 3 1 ; Ex parte Koser, 60 Cal. 177. 
§ 9233. Sabbath breaking defined. Any violation of the foregoing pro

hibition is Sabbath breaking. [R. C. 1905, § 8568 ; Pen. C. 1877, § 39 ; R. C. 
1899, � 6838. ] 

\ iolation of Sunday law as a continuing otfem;e. 20 L.R.A. ( N.S. ) 783. 
§ 9234. Day defined. Under the term ' '  day, ' '  as employed in the phrase

" first day of the week, " in the seven sections following, is included all the 
time from midnight to midnight. [R. C. 1905, § 8569 ; Pen. C. 1877, § 40 ; 
R. C. 1899, § 6839. ]

§ 9235. Act.s of Sabbath breaking enumerated. The following are the acts
forbidden to be done on the first day of the week, the doing of any of which 
is Sabbath breaking : 

1. Servile labor.
2. Public sports.
3. Trad£'s, manufactures and mechanical employments.
4. Public traffic.
5. Serving process. [R. C. 1905, § 8570 ; Pen. C. 1877, § 41 ; R. C. ,1895,

§ 6840. ]
Sunday tran�fer of property is effective so far as executed. Rosenmaum v. Hayes, 1 0  

N .  D .  3 1 1 ,  86 �- W .  973 . 
.Several violations on the same da;v of thr. statute prohibiting busineea upon Sunday 

constitute but one offense. 5i Am. Rep. 467.  
As to similar prov ision in  Cal .  Pen . Code, § 301,  see Ex parte Burke, 59 Cal. 6, 43 

Am. Rep. 231 ; Ex parte Koser, 60 Cal.  li7.  
§ 9236. Servile labor prohibited. All manner of servile labor on the first

day of the week is prohibited, excepting works of necessity or charity. [R. C. 
1905, § 8571 ; Pen. C. 1877, § 42 ; R. C. 1899, § 6841. ]  

Sundav labor. 14  L.R .A .  10'.! .  
Work which may be done on Sunday.  30 Am. St .  Rep.  27.  
Secular acts which are not nnlawful on Sunday. 32 Am. Rep. 557. 
Running of rai lways upon 8unday whether a work of necessity. 40 Am. Rep. 418. 
Agricultural operations on Sundav a.s works of necessity. 5 L.R.A. ( X.S. ) 320. 
Ke(•ping barber shop open on Sunday. 14 L.R.A. 194 ; 55 Am. Rep. 556. 
R ight of servant to recover for extra work done on Sunday. 30 L.R.A. ( N.S. ) 659. 
Servant'• duty to obey master's orders as to working on Sunday. 24 L.R.A. ( N.8. ) 

833 .  
§ 9237. Defense, other day observed. It is a sufficient defense in proceed

ings for servile labor on the first day of the week, to show that the accused 
uniformly keeps another day of the week as holy time, and does not lai,or 
upon that day, and that the labor complained of was done in such manner 
as not to interrupt or disturb other persons in observing the first day of 
the week as holy time. [R. C. 1905, § 8572 ; Pen. C. 1877, § 44 ;  R. C. 1899, 
§ 68-12 . ]
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§ 9238. Prohibited sport.a enumerated. All shooting, sporting, horse racing,
gaming or other public sports, upon the first day of the week, are pro
hibited. [R. C. 1905, § 8573; Pen. C. 1877, § 45; R. C. 1899, § 6843.] 

Prohibition of Sunday sports or games. 17 L.R.A. 830. What amusements are prohibited by Sunday laws. 30 L.R.A. (N.S. ) 465. 
Keeping theater open on Sunday as violation of Sunday law. 17 L.R.A. (N.S.) 1157. 
Playing baseball on Sunday as an offense. 21 L.R.A. (N.S. ) 23 ; 32 L.R.A. (N .S. ) 

1186 ; 41 L.R.A. (N.S. ) 407. 
Validity of classification in Sunday law u to keeping open place of. 32 L.R.A. (N.S. ) 

1190. 
Surf bathing as violation of Sunday laws. 30 L.R.A. (N.S . )  470. 

§ 9239. Trades and employments prohibited. All trades, manufactures and
mechanical employments, upon the first day of the week, are prohibited. 
(R. C. 1905, § 8574; Pen. C. 1877, § 46; R. C. 1899, & 6844.] 

Validity of claBBificatlon in Sunday law. 14 L.R.A. (N.S. ) 1259 ; 32 L.R.A. (N.S. )1190. 
Special penalty for violation of Sunday closing act. 15 L.R.A. (N.S.) 646. 
Keeping barber shop open on Sunday. 14 L.R.A. 194 ; 55 Am. Rep. 556. 

§ 9240. Public traffic prohibited. All manner of. public selling, or offering
or exposing for sale publicly, of any commodities upon the first day of the 
week, is prohibited, except that meats, milk and fish may be sold at any time 
before nine o 'clock in the morning, and except that food may be sold to be 
eaten upon the premises where sold, and drugs and medicines and surgical 
appliances may be sold at any time of the day. [R. C. 1905, § 8575; Pen. C. 
1877, § 47; R. C. 1899, § 6845. )  

Validity o f  classification in  Sunday law. 14  L.R.A. ( N .S. )  1259 ; 32  L.R.A. ( N .S. ) 
1190. 

Duty of innkeeper as to furnishing l iquor to traveler on Sunday. 2 B. R. C. 687. Criminal liability for sale of liquor on Sunday by copartner, servant or agent. 41 
L.R.A. 670.

Sale and delivery of food stuffs on Sunday as work of neceBBity. 18 L.R.A. ( N .S. )  6 17.
§ 9241. Serving process prohibited. All service of legal process of any

description whatever, upon the first day of the week, is prohibited, except 
in cases of breach of the peace or apprehended breach of the peace, or when 
sued out for the apprehension of a person charged with crime, or except 
when such service shall be specially authorized by law. [R. C. 1905, § 8576 ; 
Pen. C. 1877, § 48 ; R. C. 1899, § 6846.] 

First publication of summons cannot be made on Sunday. McLaughlin v. Wheeler, 
2 S. D. 37il, 50 N. W. 834. 

§ 9242. Sabbath breaking, how punished. Every person guilty of Sabbath
breaking is punishable by a fine of not less than one dollar nor more than ten 
dollars, at the discretion of the court, for each offense. [R. C. 1905, § 8577 ; 
1899, ch. 142; R. C. 1899, § 6847.] 

Special penalty for violation of Sunday closing act. 1 5  L.R.A. (N.S. )  646, 
Violation of Sunday law as contributory negligence. 21 L.R.A. (N.S. ) 669. 
Violation of Sunday law as defense to action for personal injuries. 9 L.R.A. 321 : 

36 L.R.A. (N.S. ) 547. 
Liability for injury to person traveling on Sunday from defects in highway. 13 

L.R.A. (N.S. ) 1271.
§ 9243. Fines, how collected. No exemption. The fines prescribed in this

chapter for profane swearing and for Sabbath breaking, may be collected 
in the manner prescribed by law, for the collection of debts; but no property 
shall be exempt from execution which has been taken to satisfy any such 
fines and costs. [R. C. 1905, § 8578; Pen. C. 1877, § 50; R. C. 1899, § 6848.) 

§ 9244. Maliciously serving process. Whoever maliciously procures any
process in a civil action to be served on Saturday upon any person who keeps 
Saturday as holy time, and does not labor on that day, or serves upon him 
any process returnable on that day or maliciously procures any civil act.ion 
to wh ich such person is a party to be adjourned to that day for trial, is 
guilty of a misdemeanor. [R. C. 1905, § 8579 ; Pen. C. 1877, § 51; R. C. 
1 899, § 68-19. ] 

§ 9245. Compelling form of belief. Any willful attempt, by means of
1 hr1·ats or violence, to com pd a11y person to adopt, practice or profess any 
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particular form of religious belief, is a misdemeanor. [R. C. 1905, § 8580 ; 
Pen. C. 1877, § 52 ; R. C. 1899, § 6850.] 

§ 9246. �eventing religious act. Every person who willfully prevents, by
threats or v10lenee, another person from performing any lawful act enjoined 
upon or recommended to such person by the religion which he professes is 
guilty of a misdemeanor. [R. C. 1905, § 8581 ; Pen. C. 1877, § 53; R.' C. 
1899, § 6851. ]  

§ 9247. Disturbing religious meeting. Every person who willfully disturb11,
interrupts or disquiets any assemblage of people met for religious worship, 
by any of the acts or things hereinafter enumerated, is guilty of a misde
meanor. [R. C. 1905, § 8582; Pen. C. 1877, § 54 ; R. C. 1899, § 6852.] 

Character of meeting essential to the offense of distributing a meeting. 30 L.R.A. (N.S. ) 
829. 

§ 9248. Acts deemed to be, enumerated. The following are the acts deemed
to constitute disturbance of a religious meeting :  

1. Uttering any profane discourse, committing any rude or indecent act,
or making any unnecessary noise, either within the place where such meeting 
is held or so near it as to disturb the order and solemnity of the meeting. 

2. Exposing to sale or gift any ardent or distilled liquors, or keeping open
any huckster shop within one mile of the place where any religious society 
or assembly shall be actually convened for religious worship, and in any 
other place than such as shall have been duly licensed and in which the 
person accused shall have actually resided or carried on business. 

3. Exhibiting, within the like distance, any shows or plays without a license
by the proper authority. 

4. Engaging in, or aiding or promoting, within the like distance, any racing
of animals or gaming of any description. 

5. Obstructing in any manner, without authority of the law, within the like
distance, the free passage along any highway to the place of such meeting. 
[R. C. 1905, § 8583; Pen. C. 1877, § 55 ; R. C. 1899, § 6853.] 

§ 9249. Time for prosecution limited. No prosecution for any of the offenses
mentioned in this chapter shall be maintained •unless commenced within thirty 
days next after the commission thereof. [R. C. 1905, § 8584 ; Jl,. C. 1895. 
§ 6854.)

See notes to eections 9230, 9'231. 

CHAPTER 5. 
CRIMES AGAINST THE ELEC'I,IVE FRANCffiSE. 

§ 9250. Elector. Giving or receiving bribe. Every person, who, by force,
threats, bribery or by offering to give or by giving a bribe to any elector, or 
by any corrupt means whatever, either directly or indirectly, attempts to 
influence or influences any such elector in giving his vote at any election; 
or who attempts to deter or deters him from giving his vote at such elec
tion, or attempts by any means whatever to awe, restrain, hinder or disturb 
any elector in the free exercise of the right of suffrage, or defrauds any elector 
at any such election by deceiving and causing such elector to vote for a 
different person for any office than he intended or desired to vote for, or who, 
being an inspector, member of the board of election, judge or poll clerk of 
any election, while acting as such or during the continuance of an election, 
induces or attempts to induce any elector, either by menaces, or reward or 
promises thereof, to vote differently from what such elector intended or 
desired to vote, is guilty of a misdemeanor and is punishable by a fine not 
exceeding one thousand dollars and not less than one hundred dollars and by 
imprisonment in the county jail not exceeding one year and not less than 
t hree months. [R. C. 1 905, § 8585 ; Pen. d. 1877, § 56; R. C. 1895, § 6855. l 

§ 9261. Elector. illegal influence. Every person offering, giving or loan-
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ing to another any money or other thing of value.  to induce him to influence 
any elector to vote in a particular way or for any person at any such election, 
shall be punished by a fine not exceeding five hundred dollars, or be impris
oned in the county jai l  not exceeding one year, or by both such fine and 
imprisonment. [R. C. 1905, § 8586 ; Pen. C. 1877, § 57 ; R. C. 1899, § 6856. J 

§ 9252. Betting upon election, how punished. Every person who makes.
offers or accepts any bet or wager upon the result of any election, or upon 
the success or failure of any person or candidate, or upon the number of 
votes to be cast either in the aggregate or for any particular candidate, or 
upon the vote to be cast by any particular person or persons, or upon the 
decision to be made by any inspector of election, board of election or any 
member thereof, or any canvasser, board of canvassers or other election 
officers, or any question arising in the course of an election, or upon any event 
whatever depending upon the conduct or result of an election or upon the 
conduct or decision of any officer of an election or board of such officers, 
is guilty of a misdemeanor. [R. C. 1905, § 8587 ; Pen. C. 1877, § 58 ; R. C. 
1895, § 6857. ] 

§ 9253. Offers of office, how punished. Every person who, being a candi
date at any election, offers or agrees to appoint or procure the appointment 
of any particular person or persons to office, as an inducement or considera• 
tion to any person to vote for, or to procure or aid in procuring the election 
of such candidate, is guilty of a misdemeanor. [R. C. 1905, § 8588 ; Pen .  C. 
1877, § 59 ; R. C. 1899, § 6858. ]  

§ 9264. Communicating same. Every person who, no t  being a candidate,
communicates any offer made in violation of the last section, to any person, 
with intent to induce him to vote for or to procure or aid in procuring the 
elect ion of the candidate making the offer, is guilty of a misdemeanor. 
[ R. C. 1905, § 8589 ; Pen. C. 1877, § 60 ; R. C. 1899, § 6859. 1 

§ 9255. Contributing money for elections, how punished. Exceptions.
Every person who, with intent to promote the election, either of himself or 
of any other person or cand idate, e ither : 

1. l<'urnishes, or enga ges to pay or deliver any money or property, for the
purpose of procuring the attendance of voters at the polls, or for the purpose 
of compensating any person for procuring attendance of yoters at the polls, 
except for the conveyance of voters who are sick, poor or infirm ; or, 

2. Furnishes, or engages to pay or deliver any money or property, for any
purpose intended to promote the election of any candidate, except for the 
expenses of holding and conducting public meetings for the discussion of 
public questions, and of printing and circulating ballots, handbills and other 
papers, previous to such election, is guilty of a misdemeanor. [R. C. 1905, 
§ 8590 ; Pen. C. 1877, § 61 ; R. C. 1899, § 6860. ]

§ 9256. Defrauding elector in his vote. Every person who fraudulently
alters the ballot of any elector or substitutes one ballot for another, or 
furnishes any elector with a ballot otherwise than as provided and authorized 
by law, or with a ballot containing more than the proper number of names, 
or who intentionally practices any fraud upon any elector to induce him to 
deposit a ballot as his vote and to have the same thrown out and not counted, 
or otherwise to defraud him of his vote, is guilty of a misdemeanor. [R. C . .
1905, § 8591 ; Pen. C. 1877, § 62 ; R. C. 1895, § 6861. ] 

§ 9257. Obstructing elector. Every person who willfully and without law
ful authority obstructs, hinders or delays any elector on his way to any poll 
where an election shall be held, is guilty of a misdemeanor. [R. C. 1905, 
§ 8592 : Pen. C. 1877, § 63 ; R. C. 18U9, § 6862. ]

§ 9258. Double voting or offer. Every person who votes more than once
at any election. or who offers to yote after having once voted, either in t.he 
i;am,� or in rmotber  rket ion precinct or d istrict ,  shall be punished by fine not 
exc1e,,d ing two huudred do l lars, or by imprisonment in the county jail not 
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exceeding one year. [R. C. 1905, § 8593 ; Pen . C. 1877, § 64 ; R. C. 1899, 
§ 6863. ]

§ 9269. Unqualified voter. Every person knowing himself not to be a
qualified voter, who votes or offers to vote at any election, shall be punished 
by a fine not exceeding two hundred dollars, or by imprisonment in the 
county jail not exceeding six months. [R. C. 1905, § 8594 ; Pen. C. 187i, 
§ 65 ; R. C. 1899, § 6864. )

Good faith as affecting criminal responsibil ity for illegal registration or voting. 37 
L.R.A. (N.S. ) 1177.

§ 9260. Procuring unqualifted vote. Every person who procures, aids,
assists, counsels or advises another to give his vote, knowing that such person 
is disqualified, shall be punished by a fine not exceeding five hundred dollars, 
nor less than fifty dollars, and by imprisonment in the county jail not 
exceeding one year. [R. C. 1905, § 8595 ; Pen. C. 1877, § 66 ; R. C. 1899, 
§ 6865. ]

§ 9261. Advising unqualifted voting. Every person who procures o r
counsels another t o  enter any town, ward or  election precinct o r  district for 
the purpose of giving his vote at an election, knowing that such person is not 
entitled so to vote, is guilty of a misdemeanor. [R. C. 1905, § 8596 ; Pen. C. 
1877, § 67 ; R. C. 1899, § 6866 . ]  

§ 9262. Voting in wrong precinct or district. Every person who, at  any
election, knowingly votes or offers to vote in any election precinct or district 
in which he does not reside, or in which he is not authorized by law to vote, 
is guilty of a misdemeanor. [R. C. 1905, § 8597 ; Pen. C. 1877, § 68 ; R. C. 
1899, § 6867. l 

Good faith as affecting criminal responsibility for illegal registration or voting. :n 
L.R.A. ( � .S. ) 1 177.

· § 92€3. Voting unlawfully at town meeting. Every person who votes at
any annual township meeting, in a township in which he does not rrs i de, 
or who offers to vote  at any annual township meeting after having voted at 
a,n annual township meeting held in another township within the same year, 
is guilty of a misdemeanor. [R. C. 1905, § 8598 ; Pen. C. 1877, § 741 ; R. C. 
1S99, § 6868. ] 

§ 9264. Convicted felon. Denied vote. Every person who, having been
convicted of any bribery or felony, thereafter offers to vote at any election 
without having been pardoned and restored to all the rights of a citizen, 
is guilty of a misdemeanor. [R. C. 1905, § 8599 ; Pen. C. 1877, § 69 ; R. C. 
1899, § 6869 . ]  

§ 9265. Unauthorized registration, how punished. Every person who
causes his name to be registered as that of an elector, upon any registry of 
voters authorized by law to be kept in any town, city or election precinct 
or district of this state, knowing that he is not a qualified voter within the 
territorial limits covered by such registry, is punishable by imprisonment 
in the penitentiary not less than one year. [R. C. 1905, § 8600 ; Pen. C. 
1877, § 70 ; R. C. 1899, § 6870. ]  

Good faith as affecting criminal responsibility for illegal registration or voting. 37 
L.R.A. (N.S. ) 1 177.

§ 9266. Persona.ting registered voter. Every person who, within any city,
town or election precinct or district in this state in which a registry of 
qualified voters is by law authorized to be kept falsely personates a registered 
voter, and in such personating offers to vote at any election, is punishable by 
imprisonment in the penitentiary not less than one year. [R. C. 1905, § 8601 ; 
Pen. C. 1877, § 71 ; R. C. 1 899, § 6871 . ]  

§ 9267. False statement, preventing registration. Every person who, at
the time of requesting his name to be registered as that of a qualified voter, 
upon any registry of voters authorized by law to be kept in any city, town 
or election precinct or district of this state, or at the time of offering his vot..-
9.t any election, knowingly makes any false statement or employs any fals(• 

2175 



§ §  !l.2 G :·-92, G PEXAL CODE. Crimes Against 

repr�sentation or false pretense or token, to procure his name to be registered 
or his vote to be received, is guilty of a misdemeanor. [R. C. 1905, i 8602 ;
Pen. C. 1877, § 72 ; R. C. 1899, § 6872 . ]

§ 9268. Constructive false statements. A false statement, representation
or token, made or used in the presence and to the knowledge of a person 
requesting his name to be registered or offering his vote, is to be deemed 
made by himself, if it appears that it was made or used in support of his 
i:l aim to be registered or to vote, that he knew it to be false and suffered it 
to pass uncontradicted. [R. C. 1905, § 8603 ; Pen. C. 1877, § 73 ; R. C. 1899, 
§ 6873 . ]

§ 9269. Disturbance of public meeting. Every person who willfully dis
turbs or breaks up any public meeting of electors and others, lawfully being 
held for the purpose of considering public questions, is guilty of a mis-
demeanor. [R. C. 1905, § 8604 ; Pen. C. 1877, § 74 ;  R. C. 1899, § 6874.] 

§ 9270. Preventing public meeting of electors. Every person who, by
threats, intimidation or unlawful violence, willfully hinders or prevents 
electors from assembling in public meeting for the consideration of public 
questions, is guilty of a misdemeanor. [R. C. 1905, § 8605 ; Pen. C. 1877, 
§ 75 ; R. C. 1899, § 6875 . ]

§ 9271. Preventing attendance at public meeting. Every person who
makes use of any force or violence or of any threat to do any unlawful act, 
as a means of preventing an elector from attending any public meeting 
lawfully held for the purpose of considering any public questions, is guilty 
of a misdemeanor. [R. C. 1905, § 8606 ; Pen. C. 1877, § 76 ;  R. C. 1899, 
§ 687E). ]

§ 9272. Intimidating and bulldozing electors. Every person who willfully,
by unlawful arrest, by force and violence or by threats or intimidation, 
prevents or endeavors to prevent an elector from freely giving his vote at 
any election, or employs either of such means to hinder him from voting, or 
to cause him to vote for any person or candidate, shall be punished by a 
fine not exceeding one thousand dollars, and not less than fifty dollars. 
[R. C. 1905, § 8607 ; Pen. C. 1877, § 77 ; R. C. 1899, § 6877.] 

§ 9273. Violence, threats, etc., of electors. Every person who procures or
endeavors to procure the vote of any elector, or the influence of any person 
or other electors, at any election . for himself or for or against any candidate, 
by means of violence, threats of violence. or threats of withdrawing custom 
or dealings in business or trade, or enforcing the payment of debts, or bring
ing a suit or criminal prosecution, or any other threat of injury to be inflicted 
by him or by his means or procurement, shall be punished by a fine not exceed
ing one thousand dollars, and by imprisonment in the county jail not 
exceeding six months. [R. C. 1905, § 8608 ; Pen. C. 1877, § 78 : R. C. 1899, 
§ 6878 . ]

§ 9274. Disobedience of election judges and officers. Every person who
willfully disobeys a lawful command of an inspector or judge of election or 
board of election, or board of judges of an election or election officers, given 
in the execution of his or their duty as such at any election, is guilty of a 
misdemeanor. [R. C. 1905, § 8609 ; Pen. C. 1877, § 79 ; R. C. 1895, § 6879. ]  

§ 9275. Violence disturbing election. Every person who is  guilty of  any
riotous conduct, or causes any disturbance or breach of the peace, or uses any 
disorderly violence or threats of violence, whereby any elector is impeded or 
hindered, or whereby the lawful proceedings of any inspector or judge of 
election or poll clerk or other officer of election or election officer, or board 
of election or canvasser at such election, in the discharge of his or their duty, 
are interfered with, is guilty of a misdemeanor. [R. C. 1905, § 8610 ; Pen . C. 
!877, § 80 ; R. C. 1895, § 6880.]

§ 9276. Disobedience. Summary arrest therefor. Whenever, at an elec
tion, any person refuses to obey the lawful command of an inspector or 
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judge of election, or of a board of election or other officer of election or 
cle�tion officer or board of canvassers, or by any disorderly conduct in his or 
their presence interrupts or disturbs his or their proceeding, he or they may 
make an order directing the sheriff or any constable of the county, or one 
or more speci�l constables to be appointed by him or them, to take the person 
so offending into custody and detain him until the final canvass of the votes 
shall be completed. But such order shall not prohibit the person taken into 
custody from voting at such election. [R. C. 1905, § 8611 ; Pen. C. 1877, 
§ 81 ; R. C. 1899, § 6881.]

§ 9277. Such arrest not defense. The fact that any person, offending
against the provisions of the preceding section, was taken into custody and 
detained, as therein authorized, forms no defense to a prosecution for the 
offense committed, under any provisions of this code. [R. C. 1905, § 8612 ; 
Pen. C. 1877, § 82; R. C. 1899, § 6882.] 

§ 9278. Destroying ballots or boxes. Every person who willfully breaks
or destroys, on the day of an election or before the canvass is computed, any 
ballot box used or intended to be used at such election, or defaces, injures, 
destroys or conceals any ballot which has been deposited in any ballot box 
at an election, and has not already been counted or canvassed, or any poll 
list used or intended to be -used at such election, is guilty of a felony. 
[R. C. 1905, § 8613 ; Pen. C. 1877, § 83; R. C. 1899, § 6883.] 

§ 9279. False certificates. Suppressing certificate. Every person who
falsely makes, or makes oath to or fraudulently destroys any certificate 
of nomination or any part thereof, or files or receives for filing any certificate 
of nomination, knowing the same or any part thereof to be falsely made, 
or suppresses any certificate of nomination which has been duly filed, or any 
part thereof, or forges or falsely makes the official indorsement on any ballot, 
or willf.ully neglects properly to indorse said ballot shall be deemed guilty 
of a felony, and upon conviction thereof shall be punished by imprisonment 
in the penitentiary not less than one and not exceeding five years. [R. C. 
1905, § 8614 ; 1893, ch .  66, § 31; R. C. 1895, § 6884.] 

§ 9280. Destroying supplies, lists or cards. Every person who, during an
election, williully removes or destroys any of the supplies or other con
veniences placed in the booths or compartments for the purpose of enabling 
the voter to prepare his ballot, or prior to or on the day of an election will 
fully defaces or destroys any list of candidates posted in accordance with the 
provisions of law, or any copy of the printed ticket so posted, or who, during 
an election, tears down or defaces the cards printed for the instruction of 
voters, shall be deemed guilty of a misdemeanor, and upon conviction thereof, 
shall be fined in any sum not exceeding one hundred dollars. [R. C. 1905, 
§ 8615; 1893, ch. 66, § 32 ; R. C. 1895, § 6885.]

§ 9281. False poll list. Every poll clerk or clerk of the poll at any election,
who willfully keeps a false poll list, or who knowingly inserts in his polJ 
list any false statement, is guilty of a misdemeanor. [R. C. 1905, § 8616 ; 
Pen. C. 1877, § 84; R. C. 1895, § 6886.] 

§ 9282. Misconduct ·of judges. Challenges. Every inspector or judge of
an election, who willfully excludes any vote duly tendered, knowing that 
the person offering the same is lawfully entitled to vote at such election, or 
who willfully receives a vot,e from any person who has been duly challenged 
in relation to his right to vote at such election, without exacting from such 
person such oath or other proof of qualification as may be required by law, 
or who willfully omits to challenge any person offering to vote, whom he 
knows or suspects not to be duly entitled to vote, and who has not been 
challenged by any other person, is guilty of a misdemeanor. [R. C. 1905, 
§ 8617 ; Pen. C. 1877, § 85; R. C. 1895, § 6887.]

§ 9283. Falsely canvassing or certifying. Every inspector or judge of
elect ion, member of any board of election or of canvassers, poll clerk,
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messenger or other offici>r authorized to take part in or perform any dut.,· 
in  relat ion to any canvass or official st6tement of votes cast at any election, 
who willfully makes any false canvass of such votes, or makes, signs, publishes 
or dE>livers any false returns of such elE>ction, knowing the same to be false. 
or willfully defaces, destroys or conceals any statement or certificate intrusted 
to his care, is guilty of a misdemeanor. [R. C. 1905, § 8618 ; Pen. C. 1877, 
§ 86 ; R. C. 1 895, § 6888 . J

§ 9284. Bribing election officers. Every person who gives or offers a bribe
to any inspector, judge, clerk, canvasser or other officer of any election,  or of 
any board of election, as a consideration for some act done or omitted to 
be done, contrary to }1 is official duty in relation to such election, shall be 
punished by a fine not exceeding five hundred dol lars and imprisonment in 
the county jail not exceeding six months. [R. C. 1905, § 8619 ; Pen. C. 1877, 
§ 87 ; R. C. 1895, § 6889. ]

§ 9286. Penalty, disfranchisement. Any person guil ty of either of  the
offenst>s mentioned iu sections 9250 and 9251 shall thereafter be forever dis
franch ised and rendered ineligible to any office of trust or profit within the 
state, including that of representative to  congress. [R. C. 1905, § 8620 ; 
Pen . C. 1 877, § 88 ; R. C. 1899,  § 6890 . ]  

§ 9286. Witness not excused, not punished. · No person shall be excused
from testi fying upon a prosecution for an ofi'ense mentioned in section 9251 
upon the ground that h is statement might tend to criminate h imself, but any 
person so test ifying against the other party shall thereafter be exempt from 
punisl1ment for snch offense ment ioned in said section. [R. C. 1905, § 8G21 ; 
Pen .  C. 1877 ,  § 89 ; R. C. 1 899, § 6891 . J  

§ 9287. Election defined. The word " election, " as used in this chapter,
designates ouly elect ions had within this state for the purpose of enabl ing 
electors, as such,  to choose some publ i c  offic<>r or officers under the ·laws of 
this state ,  or of the United States. [R. C. 1905, § 8622 ; Pen. C. 1877, § 90 ; 
R. C. 1 899, § 6892. 1

§ 9288 .  Irregularities no defense. IrrC'gularities or defects in the mode
of notic ing, convening, holding or conducting an election authorized by law, 
form no defense to a prmwcution for a violation of the provisions of this 
chapter. [ R. C. 1905, § 8623 ; Pen . C. 1877, § 91 ; R. C. 1 899, § 6893.]  

§ 9289. Rights. Lawful interference. Nothing . in this chapter shall be
construed to authorize the punishment of any person who, by authority of 
law, may interfere to prevent or regulate an election ,vhich has been unlaw
fully noticed or convened, or is being or is about to be unlawfully conducted.
[R. C.  1 905, § 8624 ; Pen. C. 1877, § 92 ; R. C. 1 899, § 6894. ]

§ 9290. Questions submitted. Criminal acts. Every act which by the
provisions of this chapter is made criminal when committed with reference 
to the election of a candidate, is equally criminal when committed with 
reference to the determination of a question submitted to electors to be 
decided by votes cast at an election. [R. C. 1905, § 8625 ; Pen. C. 1877, § 93 ; 
R. C. 1899, § 6895. J

§ 9291. Good faith. Given in evidence. Upon any prosecution for pro
curing, offering or casting an il lrgal vote, the accused may give in evidence 
nny facts  tending to show that he honestly bel ieved upon good reason that 
the vote complained of ,vas a lawfnl one ; and the jury may take such facts 
into consideration in determining whether the acts complained of were know
ingly done or not. [R. C. 1 905, § 8626 ; Pen. C. 1877, § 94 ; R. C. 1899, § 6896.J 

§ 9292. Selling liquors on election day. Every person who sells, gives
away or <l isposc-;; of any intoxicat ing  l iquors as a beverage, on the day of any 
gen eral e leetion or spec ial  or local e l rct ion,  in the town, city or county where 
h rl l l ,  shall be dremC'd guilty of a mis<l emeanor, and upon conviction shall 
be punished by impr iso 1 1 ment in the county jail not to exceed twenty days, 
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and by fine not exceeding one hundred and not less than fifty dollars. [R. C. 
1905, § 8627 ; Pen. C. 1877, § 95 ; R. C. 1895, § 6897. )  

§ 9293. Unlawful voting at caucus. Penalty. Every person who is not
a qualified elector of the ward or election precinct in which any caucus or 
primary meeting is held and having for its object either immediately or 
ultimately, the nomination or selection of any delegate, or of any candidate 
for a public office to be voted for at any election in this state, who in any 
manner votes upon any question or issue pending before or submitted to such 
caucus or primary meeting, is guilty of a misdemeanor. It shall be the duty 
of the clerk of any caucus held under section 899 of the political code to 
carefully keep and preserve the record of the caucus, which shall include a 
list of the names of each person voting at the said caucus, for six months, 
and he shall at any time within said six months furnish a certified copy of 
the record of such caucus upon the request of the chairman of the county or 
state committee of the political party which said caucus represented. .A:n.y 
person who shall participate directly or indirectly in the election at caucus 
of more than one delegate or set of delegates for the nomination of each 
office to be filled shall be guilty of a misdemeanor and upon conviction thereof 
shall be fined in a sum not less than fifty nor more than two hundred dollars. 
[R. C. 1905, § 8628 ; 1885, ch. 28, § 31 ; 1899, ch. 28, §§ 7, 8 ;  R. C. 1899, § 6898;]  

§ 9294. Political convention, who may use proxy · at. Every person who,
at a political convention or a convention of a political character, called, 
convened or held within this statA,. uses or attempts to use the proxy of a 
delegate sent or elected thereto from a political subdivision designated or 
recognized as the unit of representation therein, unless he is an actual resident 
of such politi cal subdivision, is guilty of a misdemeanor, and upon conviction 
thereof, is punishable by a fine of not less than twenty and not exceeding 
one hundred dollars, or by imprisonment in the county jail not less than 
ten days and not exceeding one year, or both, at the discretion of the court. 
[R. C. 1905, § 8629 ; 1890, ch. 112, § 1 ;  R. C. 1895, § 6899.] 

CHAPTER 6. 

CORRlJPT PRACTICES ACT. 

§ 9295. Contributions for political purposes prohibited. Penalty. No cor
poration doing business in this state shall, directly or indirectly, pay or use, 
or offer, consent or agree to pay or use any money, property or anything 
of value for or in aid of any political party, committee or organization or 
for or in aid of any corporation or association organized or maintained for 
political purposes, or for or in aid of any candidate for political office, or 
for the nomination for such office, or for any political purpose whatsoever, 
or for the reimbursement or indemnification of any person for money or 
property so used or for the purpose of influencing legislation of any kind. 
Any officer, director, stockholder, attorney, agent or representative of any 
'lorporation or association which violates any of the provisions of this 
chapter, who participates in, aids, abets or advises or consents to any such 
violation, and any person who solicits or knowingly receives any money or 
property in violation of this chapter, shall upon conviction thereof be pun
ished by imprisonment in the state penitentiary for not more than one year. 
or a fine of not less than two hundred dollars nor more than five thousand 
dollars or both such fine and imprisonment, and any officer aiding or abetting 
in any contribution made in violation of this chapter shall be liable to the 
company or association for the amount so contributed. [1907, ch . 58, § 1.J 

§ 9296. No person excused from testifying. No person shall be excnsed
from attending and testifying or producin g  any books, papers or other docu
ments before any court or magistrate, upon any investigation, proceeding 
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or trial for a violation of any of the provisions of this chapter, upon the 
ground or for the reason that the testimony or evidence, documentary or 
otherwise, required of him may tend to incriminate or degrade him ; but no 
person shall be prosecuted or subject to any penalty or forfeiture for or on 
account of any transaction, matter or thing concerning which he may so 
testify or produce evidence, documentary or otherwise, and no testimony 
�o given or produced shall be used against him upon any criminal investi
gation or proceeding. [1907, ch. 58, § 2.] 

§ 9297. Corporation responsible for acts of officer or agent. The viola
tion of this act by any officer, employe, agent, attorney or other representa
tive of a corporation shall be prima facie evidence of said violation by such 
corporation. [ 1907, ch. 58, § 3.] 

"This act" refers to ch. 58, Lawa 1907, the whole of which comprises chapter 6 of 
this compilation. 

§ 9298. Punishment for ad� violation of chapter. Any person or
persons who shall aid, abet or advise a violation of the provisions of this 
chapter shall, upon conviction thereof, be punished as provided for in sec
tion 9295. [1907, ch. 58, § 4.] 

§ 9299. Prosecutions, where brought. Violations of this chapter may be
prosecuted in the county where such payment or contribution is made, or 
in any county wherein such money or property has been paid or distributed. 
(1907, ch. 58, § 5.] 

CHAPTER 7. 

CRIMES BY AND AGAINST THE EXECUTIVE POWER OF THE STATE. 

§ 9300. Exercising office without having qualliled. Every person who
executes any of the functions of a public office without having taken and 
duly filed the required oath of office, or without having executed and duly 
filed the required security, is guilty of a misdemeanor ; and in addition to 
the punishment prescribed therefor, be forfeits his rights to the office. [R. C. 
1905, § 8630 ; Pen. C. 1877, § 96 ; R. C. 1899, § 6900.] 

§ 9301. Acts of officer de facto. The last section shall not be construed
to affect the validity of acts done by a person exercising the functions of a 
public office in fact, when other persons than himself are interested in main
taining the validity of such acts. [R. C. 1905, § 8631 ; Pen. C. 1877, § 97 ; 
R. C. 1899, § 6901. ]

Acta o f  an  officer de  facto legal. . Fylpaa v .  Brown County, 6 S .  D. 634, 62  N .  W.  982.
§ 9302. Usurping or falsely assuming office. Every person who shall

falsely assume or pretend to be any state, county or township officer, or who 
shall knowingly take upon himself to act as such, or to require any person 
to act as such, or assist him in any matter pertaining to such office, shall 
be punished by imprisonment in the county jail, not more than two years 
nor less than three months, and by fine not exceeding five hundred nor less 
than fifty dollars. [R. C. 1905, § 8632 ; Pen. C. 1877, § 98 ; R. C. 1899, § 6902.] 

Sheriff whose residence is segregated from one county by formation of new county is 
guilty of misdemeanor if he falsely assumes to act in latter county. Holtan v. Beek, 20 
N. D. 5, 125 N. W. 1048.

§ 9303. Giving or off'ering bribes. Every person who gives or offers any
brj.be to an executive officer of this state, with intent to influence him in 
respect to any act, decision, vote, opinion or other proceedings of such officer. 
is punishable by imprisonment in the penitentiary not less than one and 
not exceeding ten years, or by a fine not exceeding five thousand dollars, 
or both. [R. C. 1905, § 8633 ; Pen. C. 1877, § 99 ; R. C. 1899, § 6903.] 

As to sufficiency of information chargl'ng offering of bribe. State T,  Johnson, 17 N. D.  
55t ,  1 18  N. W. 230. 

As to s imi lar provision in Cal. Pen. Code, I 67, see People v. Ah Fook, 62 Cal . 493 : 
Pc!\ple v. 'Markham, 64 Cal. 1 57, 49 Am. St. Rep. 700, 30 Pac. 620. 

§ 9304. Asking or receiving bribes. Every executive officer or person
ekcted or appointed to an executive office who asks, receives or agrees to 
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receive any bribe upon any agreement or understanding that his vote, opiniou 
or action upon any matter then pending or which may by law be brought 
before him in his official capacity, shall be influenced thereby, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding 
ten years, or by a fine not exceeding five thousand dollars, or both ; and in 
aqdition thereto, forfeits his office and is forever disqualified from holding 
any public office under this state. [R. C. 1905, § 8634; Pen. C. 1877, § 100 ; 
R. C. 1899, § 6904.]

As to similar provision in Cal. Pen. Code, I 68, see People v. Markham, 64 Cal. 157 , 
49 Am. St. IRep. 700, 30 Pac. 620 ; People v. Seeley, 137 Cal. 13, 69 Pac. 693. 

§ 9305. Preventing officer's duty. Every person who attempts, by means
of any threat or violence, to deter or prevent any executive officer from 
performing any duty imposed upon such officer by law, is guilty of a mis
demeanor. [R. C. 1905, § 8635 ; Pen. C. 1877, § .;t.01 ; R. C. 1899, § 6905.] 

§ 9306. Resisting officer. Every person who knowingly resists, by the
use of force or violence, any executive officer in the performance of his duty, 
is guilty of a misdemeanor. [R. C. 1905, § 8636 ; Pen. C. 1877, § 102 ; R. C. 
1899, § 6906.] 

As to similar provision in Cal. Pen. Code, I 70, see People v. Kalloch, 60 Cal. 116. 
§ 9307. Taking unlawful fees. Every executive officer who asks or

receives any emolument, gratuity or reward, or any promise of any emolu
ment, gratuity or reward, excepting such as may be authorized by law, for 
doing any official act, is guilty of a misdemeanor. [R. C. 1905, § 8637 ; Pen. C. 
1877, § 103 ; R. C. 1899, § 6907.J 

Charge by county commiBBioner for team not for official services. State v. Bauer, 1N. D. 273, 47 N. W. 378. 
§ 9308. Omitting or delaying official acts for reward. Every executive

officer who asks or receives any emolument, gratuity or reward, or apy 
promise of any emolument, gratuity or reward, for omitting or deferring the 
performance of any official duty, is guilty of a misdemeanor. [R. C. 1905, 
§ 8638 ; Pen. C. 1877, § 104 ; R. C. 1899, § 6908.]

Criminal liability of officer for neglect of duty. 40 Am. St. Rep. 712, 
§ 9309. Fees for services not rendered. Advance fees. Every executive

officer who asks or receives any fee or compensation for any official service 
which has not been actually rendered, except in cases of charges for pros
pective costs, or of fees demandable in advance in the cases allowed by law. 
is guilty of a misdemeanor. [R. C. 1905, § 8639; Pen. C. 1877, § 105 ; R. C .  
1899, § 6909.] 

§ 9310. Taking unlawful reward. Fugitives from justice. Every officer
of this state who asks or receives any compensation, foe or reward of any 
kind, for any service rendered or expense incurred in procuring from the 
governor of this state a demand upon the executive authority of a state or 
territory of the United States, for the surrender of a fugitive from · justice, 
or of any service rendered or expense incurred in procuring the surrender 
of such fugitive, or of conveying him to this state or for detaining him 
therein, except upon an employment by the governor of this state, and upon 
an account duly audited and paid out of the state treasury, is guilty of a 
misdemeanor. [R. C. 1905, § 8640 ; Pen. C. 1877, § 106; R. C. 1899, § 6910. l 

§ 9311. Buying appointments to office. Every person who gives or agrees
or offers to give any gratuity or reward in consideration that himself or any 
other person shall be appointed to any public office, or shall be permitted to, 
or to exercise, perform or discharge the prerogatives or duties of any office. 
is punishable by imprisonment in the county jail not less than six montl1s 
nor more than two years, or by a fine of not less than two hundred dollars 
nor more than one thousand dollars, or both. [R. C. 1905, § 8641; Pen. C. 
1877, § 107; R. C. 1899, § 6911. J 

Contract to secure public office and divide salary, void. Wishek v. Hammond, 1 0  
N. D. 72, 84  N. W. 587.
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• §_ 9312. Selling appointments to office. Every person who, directl
md1rectly, asks or receives or promises to receive any gratuity or reward
or any_ promise of a gratuity or reward, for appointing another person. or
procurmg for another person an appointment to any public office, or any 
clerksh ip, deputation or other subordinate position in any public office, is 
punishable by imprisonment in the county jail not less than six months nor 
more than two years, or by a fine of not Jess than two hundred dollars nor 
more than one thousand dollars, or both. [R. C. 1905, § 8642 ; Pen. C. 1877, 
§ 108 : R. C. 1 899, § 6912 . ]

§ 9313. Rewards for appointment or deputation. Every public offi<'er who,
for any gratuity or reward, appoints another person to a public office, or 
permits another person to exercise, perform or discharge any of the preroga
tives or duties of his office, is punishable by imprisonment in the county 
jail not less than six month,s nor more than two years, and by a fine of not 
less than two hundred dollars nor more than one thousand dollars ; and in 
addition thereto he forfeits his office. [R. C. 1905, § 8643 ; Pen. C. 1877, 
§ 109 : R. C. 1899, § 6913. ]

§ .  9314. Unlawful appointments void. Acts valid. Every grant or deputa
tion made contrary to the provisions of the two preceding sections is void ; 
but official acts done before a conviction for any offense prohibited by those 
sections shall not be deemed invalid in consequence of the invalidity of such 
grant or deputation. [R. C. 1905, § 8644 ; Pen. C. 1877, § 110 ; R. C. 1899, 
§ 6914. ]

§ 9315. Clerk hire, appropriation of by state or county officer. Any state
Dr county officer who shall either directly or indirectly receive and appro
priate to his own use and benefit any part of the allowance made for clerk 
hire in his said office shall b� guilty of a misdemeanor. [R. C. 1905, § 8645 ; 
1901, eh . 51 . ]  

Superintendent of  publ ic Instruction was bound to pay into state treasury une."1:
pended balance of examining fees. at expiration of each term of office. State v.  
Stockwell, 23 N.  D. 70 ,  134 N. W. 767. 

§ 9316. Exercising functions after term. Every person who having been
an executive officer, willfully exercises any of the functions of his office after 
his term of office has expired and a successor has been duly elected or 
appointed, and has qualified in his place, and he has notice thereof, is guilty 
of a misdemeanor. [R. C. 1905, § 8646 ; Pen. C. 1877, § 111 ; R. C. 1899, 
§ 6915. ]

Sheriff wi llfully exercising any of functions of office after qualification of 111cceuor 
is guilty of misdemeanor. Holtan v. Deck, 20 N. D. 5, 125 N. W. 1048. 

§ 9317. Refusal to surrender seal or books. Every person who, having
been an executive officer of this state, wrongfully refuses to surrender the 
official seal or any of the books and papers appertaining to his office, to his 
1,uccei:;sor, who has been duly elected or appointed, and has duly qualified, 
and has demanded the surrender of the books and papers of such office, iR 
1,,"l1 ilty of a misdemeanor. [R. C. 1905, § 8647 ; Pen. C. 1877, § 112 ; R. C. 
1899, § 6916 . ]  

Sheriff is guilty of misdrmrnnor if he refuses to  surrender books and papers to suc
ressor in office in portion of ofl ice s,•gn·;;ated from that of his place of residt-nce. Holtan 
v. Reck, 20 N. D. 5, 1 2 5  N. W. 1048.

§ 9318. Administrative officers included. The various provisions of this
chapter which relate to executive officers apply in relation to administrative 
officers in the same manner as if administrative and executive officers were 
both mentioned together. [R. C. 1905, § 8648 ; Pen. C. 1877, § 113 ; R. C. 
1899, § 6917 . ]  

§ 9319. Governor receiving bribes. Menacing. Appointing to or removing
from office. Every person being governor of this state, who asks, receives 
or agrees to receive any bribe, upon any understanding that his official opinion, 
.: nd p.-mcnt or action shall be inflnenced thereby, or who gives or orders or 
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promises his official influence, in consideration or upon condition that any 
member of the legislative assembly, or either house thereof, shall give his 
«>flicial vote or influence on any particular side of any question or matter 
upon which he may be required to act in his official capacity; or who menaces 
�ny member of the legislative assembly or either house thereof, by the 
threatened use of his veto power; or who offers or promises any member of 
tlle legislative assembly or either house thereof, that he, the said governor, 
will nominate for appointment or appoint any particular person or persons 
to any office created, or thereafter to be created, in consideration or upon 
condition that any such member shall give his official vote or influence on any 
matter pending or thereafter to be introduced into either house of the legis
lative assembly; or who threatens any member of the legislative assembly 
or either house thereof, that he, the said governor, will remove any person or 
persons .from any office or position held by such person or persons under the 
laws of this state, with intent in any manner to influence the action of said 
member, shall be punished by imprisonment in the penitentiary not less than 
one and not exceeding ten years, or in the county jail not exceeding one 
year, or by a fine not exceeding five thousand dollars, or both, and upon 
eonviction of any or either of the offenses mentioned in this section shall 
forfeit any and all right to hold any office of trust or honor in this state. 
[R. C. 1905, § 8649; Const. § 81; R. C. 1899, § 6918.] 

CHAPTER 8. 
CRIMES AGAINST THE LEGISLATIVE POWER. 

§ 9320. Preventing meeting of legislative assembly. Every person who
willfully and by force or fraud prevents the legislative assembly of this 
state, or either of the houses composing it, or any of the members thereof, 
from meeting or organizing, is punishable by imprisonment in the penitentiary 
not less than five nor more than ten years, or by a fine of not less than five 
hundred dollars, nor more than two thousand dollars, or both. [R. C. 1905, 
§ 8650; Pen. C. 1877, § 114; R. C. 1895, § 6919.]

§ 9321. Disturbing the legislative assembly. Every person who willfully
-disturbs the legislative assembly of this state, or either of the houses com
posing it, while in session, or who commits any disorderly conduct in the 
immediate view and presence of either house of the legislative assembly, 
tending to interrupt its proceedings or impair the respect due to its authority, 
is guilty of a misdemeanor. [R. C. 1905, § 8651; Pen. C. 1877, § 115; R. C. 
1895, § 6920.] 

§ 9322. Compelling adjournment. Every person who willfully and by force
or fraud compels or attempts to compel the legislative. assembly of this 
state or either of the houses composing it, to adjourn or disperse, is punishable 
by imprisonment in the penitentiary not less than five nor more than ten 
years, or by a fine of not less than five hundred dollars nor more than two 
thousand dollars, or both. [R. C. 1905, § 8652; Pen. C. 1877, § 116; R. C. 
1899, § 6921.l 

§ 9323. Intimidating members. Every person who willfully by intimida
tion or otherwise, prevents any member of the legislative assembly of this 
state from attending any session of the house of which he is a member, or any 
committee thereof, or from giving his vote upon any question which may 
come before such house, or from performing any other official act. is guilty of 
a misrlemcanor. rR. C. 1905, § 8653; Pen. C. 1877, § 117; R. C. 18!l9, § 6922.] 

§ 9324. Compelling either house to perform or omit act. Every person
who willfully compels or attempts to compel either of the houses composing 
the legislative assembly of this state to pass, amend or reject any bill or 
resolution, or to grant or refuse any petition, or to perform or omit to perform 
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any other official act, is punishable by imprisonment in the penitentiary not 
less than five nor more than ten years, or by a fine of not less than five hundred 
dollars nor more than two thousand dollars, or both. [R. C. 1905, § 8654; 
Pen. C. 1877, § 118; R. C. 1899, § 6923.] 

§ 9325. Altering draft of bill. Every person who fraudulently alters the
draft of any bill or resolution which has been presented to either of the 
houses composing the legislative assembly, to be passed or adopted, with in
tent to procure it to be passed or adopted by either house, or certified by 
the presiding officer of either house, in language different from that intended 
by such house, is guilty of a felony. [R. C. 1905, § 8655; Pen. C. 1877, § 119; 
R. C. 1899. § 6924.]

§ 9326. Altering engrossed copy. Every person who fraudulently alters
the engrossed copy or enrollment of any bill which has been passed by the 
legislative assembly of this state, with intent to procure it to be approved 
by the governor or certified by the secretary of state, or printed or published 
by the printer of the statutes in language different from that in which it was 
passed by the legislative assembly, is guilty of a felony. [R. C. 1905, § 8656; 
Pen. C. 1877, § 120; R. C. 1899, § 6925.] 

§ 9327. Giving or off'ering bribes to members. Every person who gives
or offers to give a bribe to any member of the legislative assembly, or attempts 
directly or indirectly, by menace, deceit, suppression of truth or any other 
corrupt means, to influence a member in giving or withholding his vote, or in 
not attending the house of which he is a member, or any committee thereof, 
is punishable by imprisonment in the penitentiary not less than one and not 
exceeding ten years, or by a fine not exceeding five thousand dollars, or both. 
[R. C. l 905. § 8657; Pen. C. 1877, § 121; R. C. 1899, § 6926.] 

§ 9328. Members receiving bribes. Every member of either of the houses
composing the legislative assembly of this state, who asks, receives or agrees 
to receive any bribe upon any understanding that his official vote, opinion, 
influence, judgment or action shall be influenced thereby, or shall be given 
in any manner or upon any particular side of any question or matter upon 
which he may be required to act in his official capacity, is punishable by 
imprisonment in the penitentiary not less than one and not exceeding ten 
years, or in the county jail not exceeding one year, or by fine not exceeding 
five thommnd dollars, or both. [R. C. 1905, § 8658; Pen. C. 1877, § 122; R. C. 
1895, § 6927.] 

As to similar provision in Cal. Pen. Code, I 86, see Ex parte Bunkers, 1 Cat .App. 61, 
81 Pac. 748. 

§ 9329. Members. Solicitation of bribery defl.ned. Pnuiahment. Every
person elected to either house of the legislative assembly, who shall offer or 
promise to give his official vote or influence, in favor of or against any 
measure or proposition pending, or proposed to be introduced into the legis
lative assembly, or either house thereof, in consideration or upon condition 
that any other person elected to the same legislative assembly or either house 
thereof, will give or will promise or assent to give, his vote or influence in 
favor of, or against any other measure or proposition pending, or proposed 
to be introduced into such legislative assembly or house, shall be deemed 
guilty of solicitation of bribery and shall, upon conviction thereof, be punished 
by imprisonment in the penitentiary not less than one and not exceeding 
five years, or by fine not exceeding five thousand dollars, or both, and shall 
not thereafter be eligible to the legislative assembly or either house thereof. 
[R. C. 1905, § 8659; Const.§ 40; R. C. 1899, § 6928.] 

§ 9330. Members. Vote in consideration of vote. Bribery. Every member
of the legislative assembly or either house thereof, who shall give bis vote 
or influence for or against any measure or proposition pending or proposed to 
be introduced into such legislative assembly or either house thereof, or offer or 
;•romise or assent so to do, upon condition that any other member will give, 
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promise or assent to give his vote or in1luence in favor of or against any other 
1:mc� measure or proposition, pending or proposed to be introduced into such 
legislative assembly or house, or in consideration that any other member has 
�iven his v:ote _or influence for or against any other measure or proposition
m such le�1s�at1ve assembly or house, shall be deemed guilty of bribery, and 
upon conviction thereof, shall be punished by imprisonment in the penitentiary 
not less than one and not excee<ling five years, or by a fine not exceeding five 
thousand dollars, or both, and shall not thereafter be eligible to the legislative 
assembly or either house thereof. [R. C. 1905, § 8660; Const. § 40; R. C. 1899, 
§ 6929.]

§ 9331. Members. Governor. Acts b7, deemed felony. Every person
dected to either house of the legislative assembly who gives, or offers or 
promises to give his official vote or influence in favor of or against any measure 
or proposition pending or proposed to be introduced into, or that has already 
passed or been passed by either house of the legislative assembly, in considera
tion or upon condition that any person, being governor of this state, shall 
approve or disapprove, veto or sign or agree to approve or disapprove, veto 
or sign any such measure or proposition, or any measure, proposition, bill or 
act or proposed law that has already passed or been passed by said legislative 
assembly, or either house thereof, or in consideration or upon condition that 
any person, being or acting governor of this state, shall nominate for appoint
ment or appoint or remove any person or persons to or from any office or 
position under the laws of this state, shall be deemed guilty of a felony, and 
upon conviction thereof, shall be punished by imprisonment in the penitentiary 
not less than one and not exceeding ten years, or in the county jail not exceed
ing one year, or by a fine not exceeding two thousand dollars, or both, and 
upon conviction of any or either of the offenses mentioned in this section, shall 
forfeit any and all right to hold or exercise any office of trust or honor in this 
state. [R. C. 1905, § 8661; Const. § 81; R. C. 1899, § 6930.] 

§ 9332. Senators. Governor. Acta b7, deemed felony. Every person
elected to the senate of this state who shall offer or agree to give his official 
vote or in1luence for or against the confirmation of any person or persons 
nominated or to be nominated for appointment or appointed or to be appointed 
to any office in this state, in consideration or upon condition that the person 
being governor of this state shall nominate for appointment or appoint or 
refuse to appoint or nominate for appointment any person or persons to or 
for any office or position in this state, shall be guilty of a felony, and upon 
conviction thereof, shall be punished by imprisonment in the penitentiary 
not less than one and not exceeding ten years, or in the county jail not exceed
ing one year, or by a fine not exceeding two thousand dollars, or both, and 
upon conviction of any or either of the offenses mentioned in this section shall 
forfeit any and all right to hold or exercise any office of trust or honor in this 
state. [R. C. 1905, § 8662; Const. § 81; R. C. 1899, § 6931.] 

§ 9333. Witness refusing to attend. Every person who, being duly sum
moned to attend as a witness before either house of the legislative assembly, 
or any committee thereof authorized to summon witnesses, refuses or neglects 
without lawful excuse to attend pursuant to such summons, is guilty of a 
misdemeanor. [R. C. 1905, § 8663; Pen. C. 1877, § 123; R. C. 1899, § 6932.] 

§ 9334. Refusing to testify. Every person who, being present before either
house of the legislative assembly, or any committee thereof authorized to sum
mon witnesses, willfully refuses to be sworn or affirmed, or to answer any 
material and proper question, or to produce upon reasonable notice any 
material and proper books, papers or documenta in his possession or under 
his control, is guilty of a misdemeanor. [R. C. 1905, § 8664; Pen. C. 1877, 
§ 124; R. C. 1899, § 6933.]

§ 9335. Members. Conviction. Forfeiture of office. The conviction of a
member of the legislative assembly of either of the crimes defined in this 
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chapter, involves as a consequence, in addition to the punishment prescribed 
by this code, a forfeiture of his office, and disqualifies him from ever after
wards holding any office under this state. [R. C. 1905, § 8665 ; Pen. C. 1877, 
§ 125 ; R. C. 1899, § 6934. ]

CHAPTER 9. 
PERSONAL LOBBYING PROHIBITED, 

§ 9336. Persona.I lobbying prohibited. It shall be unlawful for any person
to act as legislative counsel or legislative agent, to attempt personally and 
directly to influence any member of the legislature to vote for or against any 
measure pending therein, otherwise than by appearing before the regular 
committees thereof, when in session, or by newspaper publications, or by 
public addresses, or by written or printed statements, argument& or briefs, 
delivered to each member of the legislature. [1911, ch. 182, § 1.] 

§ 9337. Lobbyists not to go upon the 1loor of either house. It shall be unlaw
ful for any person to act as legislative counsel or legislative agent, as defined 
herein, to go upon the floor of either house of the legislature, reserved for the 
members thereof, except upon the invitation of such house ; and it shall be 
unlawful for any person to solicit support of or opposition to any measure 
from any member individually anywhere within the capitol, except as other
wise provided herein. [ 1911, ch. 182, § 2 . ]  

§ 9338. Penalty. Any person violating any provisions of this chapter shall
for such offense be fined not less than fifty dollars nor more than five hundred 
dollars. It shall be the duty of the attorney-general, upon information, to 
bring prosecutions for the violating of the provisions of this chapter. (1911, 
ch. 182, § 3. ]  

CIIAP'fER 10. 
CRIMES AGAINST PUBLIC JUSTICE, BRIBERY AND CORRUPTION. 

§ 9339. Bribes to judges, jurors, referees, etc. Every person who gives or
offers to give a bribe to any judicial officer, juror, referee, arbitrator, umpire 
or assessor, or to any person who may be authorized by law to hear or deter
mine any question or controversy, with intent to influence his vote, opinion 
or decision upon any matter or question which is or may be brought before 
him for decision, is punishable by imprisonment in the penitentiary not less 
than one and not exceeding ten years, or by a fine not exceeding five thousand 
dollars, or both. [R. C. 1905, § 8666 ; Pen. C. 1877, § 126 ; R. C. 1899, § 6935.] 

Bribery by gift to public ; for street improvements. U L.R.A. 62. 
Bribery by bonus to secure location of county seat. 15 L.R.A. 501. 

§ 9340. Judicial officers receiving bribes. Every judicial officer of this
state who asks, receives or agrees to receive any bribe upon any agreement 
or understanding that his vote, opinion or decision upon any matter or 
question which is or may be brought before him for decision, shall be thereby 
influenced, is punishable by imprisonment in the penitentiary not less than 
one and not exceeding ten years, or by a fine not exceeding five thousand 
dollars, or both ; and in addition thereto forfeits his office and is forever 
disqualified from holding any public office under this state. [R. C. 1905, 
§ 8667 ; Pen. C. 1877, § 127 ; R. C. 1899, § 6936.]

As to similar provision in Cal. Pen. Code, § 93, see People v. Squires, 99 Cal. 327, 
33 Pac. 1092. 

§ 9341. Jurors, referees and others receiving bribes. Every juror, referee,
arbitrator, umpire or assessor, and every person authorized by law to hear 
or determine any quest ion or controversy, who asks, receives or agrees to 
rece ive any bribe upon any agreement or understanding that his vote, opinion 
or d ecision upon auy matter or qu(•st ion whieh is or may be brought before 
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him for decision, shall be thereby influenced, is guilty of a felony. [R. C. 
1905, § 8668 ; Pen. C. 1877, § 128 ; R. C. 1899, § 6937. l 

.As to similar provision in .Cal. Pen. Code, I 93, aee Peop{e v. Squires, 99 Cal. 327, 
3S Pac. 1092. 

§ 9342. Misconduct by jurors and others. Every juror or person drawn
or summoned as a juror or chosen arbitratQr or umpire, or appointed referee, 
who, either : 

1. Makes any promise or agreement to give a verdict for or against any
party ; or, 

2. Willfully permits any communication to be made to him, or receives
any book, paper, instrument or information relative to any cause pending 
'before him, except according to the regular course of proceeding upon the 
trial of such cause, 

Is guilty of a misdemeanor. [R. C. 1905, § 8669 ; Pen. C. 1877, § 129 ; R. C. 
1899, § 6938.] 

As to similar provision in Cal. Pen. Code, I 116, aee People v. Squires, 99 Cal. 327, 
S3 Pac. 1092. 

§ 9343. Judicial officers accepting gifts. Every judicial officer, juror,
referee, arbitrator or umpire, who accepts any gift from any person, knowing 
him to be a party in interest or the attorney or counsel of any party in 
interest to any action or proceeding then pending or about to be brought 
before him, is guilty of a misdemeanor. [R. C. 1905, § 8670 ; Pen. C. 1877, 
§ 130 ; R. C. 1899, § 6939. l

§ 9344. Gift defined. The word ' '  gift ' '  in the foregoing section shall not
be taken to include property received by inheritance, by will or by gift in view 
of death. [R. C. 1905, § 8671 ; Pen. C. 1877, § 131 ; R. C. 1899, § 6940.] 

§ 9345. Attempts to infl.uence jurors and others. Every person who at
tempts to influence a juror or any person summoned or drawn as a juror, 
or chosen an arbitrator or appointed a referee, in respect to his verdict or 
decision of any cause or matter pending, or about to be brought before him, 
either : 

1. By means of any communication, oral or written, had with him except
in the regular course of proceedings upon the trial of the cause ; 

2. By means of any book, paper or instrument exhibited otherwise than
in the regular course of proceedings upon the trial of the cause ; 

3. By means of any threat or intimidation ;
4. By means of any assurance or promise of any pecuniary or other advan-

tage ; or, 
5. By publishing any st!4tement, argument or observation relating to the

cause,
Is guilty of a misdemeanor. [R. C. 1905, § 8672 ; Pen. C. 1877, § 132 ; R. C. 

1899, § 6941. ]  
i 9346. Drawing jurors fraudulently. Every person authorized by law to 

assist at the drawing of any jurors to attend any court, who willfully puts or 
consents to the putting upon any list of jurors as having been drawn, any 
name which shall not have been drawn for that purpose in the manner pre
scribed by law ; or, who omits to place on such list any name that shall have 
been drawn in the manner prescribed by law ; or, who signs or certifies any 
list of jurors as having been drawn which was not drawn according to· law ; 
or, who is guilty of any other unfair, partial or improper conduct in the 
drawing of any such list of jurors, is guilty of a misdemeanor. [R. C. 1905, 
§ 8673 ; Pen. C. 1877, § 133 ; R. C. 1899, § 6942.)

§ 9347. Misconduct of officers in charge of jury. Every officer to whose>
charge any jury is committed by any court or magistrate, who negligently 
or willfully permits them or any of them, either : 

1. To receive any communication from any person ;
2. To make any communication to any person ;
3. To obtain or receive any book or paper or refreshment ; or,
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4. To leave the jury room without the leave of such court or magistrate
first obtained, 

Is guilty of a misdemeanor. [R. C. 1905, § 8674 ; Pen. C. 1877, § 134 ;  R. C. 
1899, § 6943.] 

CHAPTER 11. 

RESCUES. 

§ 9348. Rescuing persons from custod7. Every person who by force or
fraud rescues or attempts to rescue, or aids another person in rescuing or in 
attempting to rescue any prisoner from any officer or other person having 
him in lawful custody, is punishable as follows : 

1. If such prisoner was in custody upon a charge or conviction of felony,
by imprisonment in the penitentiary not less than ten years. 

2. If such prisoner was in custody otherwise than upon a charge or con
viction of felony, by imprisonment in a county jail not exceeding one year, 
or by a fine not exceeding five hundred dollars, or by both such fine and 
imprisonment. [R. C. 1905, § 8675 ; Pen. C. 1877, § 135 ; R. C. 1899, § 6944. } 

§ 9349. Injuring. Retaking goods from custody. Every person who will
fully injures or destroys, takes or attempts to take, or assists any other person 
in taking or attempting to take from the custody of any officer or person, 
any personal property which such officer or person has in charge under any 
process of law, is guilty of a misdemeanor. [R. C. 1905, § 8676 ; Pen. C. 1877, 
§ 136 ; R. C. 1899, § 6945.]

Sufficient to prove that process under which officer claims to have property in charge 
ia valid on its face. State v. Cassidy, 4 S. D. 58, 5' N. W. 928. 

CHAPTER 12. 

ESCAPES AND AIDING THEREIN. 

§ 9350. Persona in custody escaping. Rearrest. Imprisonment. Every
person, in custody under sentence of imprisonment for any crime, who escapes 
from custody, may be recaptured and imprisoned for a term equal to that 
portion of his original term of imprisonment which remained unexpired upon 
the day of his escape. [R. C. 1905, § 8677 ; Pen. C. 1877, § 137 ; R. C. 1895, 
§ 6946. ]

AA to similar provision in Cal . Pen. Code, I 105, aee Ex parte Irwin, 88 Cal. 169, 25
Pac. 1 1 18 ; Ex parte Morton, 132 Cal. 346, 64 Pac. 469 ; People v. Wood, 145 Ca.I. 659,
79 Pac. 367.

§ 9351. Escaping from custody. Punishment. Every person who, being
confined in the penitentiary or other prison, or being in the lawful ciustody of 
an officer or other person, by force or fraud escapes from such prison ' or 
custody, is guilty of a felony if such custody is upon a charge, arrest, commit
ment or conviction for a felony ; and of a misdemeanor, if such custody or 
confinement is upon a charge, arrest, commitment or conviction for a mis
demeanor. [R. C. 1905, § 8678 ; Pen. C. 1877, §§ 138, 140 ; R. C. 189l',, § 6947. l

Conviction for escape from prison sustained. State v. Wright, 20 N. D. 216, 126 
N. W. 1023, Ann. Oas. 1912C, 795. 

§ 9352. Attempts to escape from penitentiary". Every person confined in 
the penitentiary for a term less than for life, who attempts by force or fraud, 
although unsuccessfully, to escape from such prison, is guilty of a felony. 
[R. C. 1905, § 8679 ; Pen. C. 1877, § 139 ; R. C. 1899, § 6948.] 

§ 9353. Attempts to escape from other prisons. Every person confined in
any prison other than the penitentiary, who attempts by force or fraud, 
although unsuccessfully, to escape therefrom, is punishable by imprisonment 
in the county jail not exceeding one year. [R. C. 1905, § 8680 ; Pen. C. 1877, 
§ 141 ; R. C. 1899, § 6949 . ]
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§ 9354. Assisting persons in prison to escape. Every person who willfully,
by any means whatever, assists any person confined in any prison to escape 
therefrom, is punishable as follows : 

1. If the person assisted was held or confined upon a charge, arrest, com
mitment or conviction of felony, by imprisonment in the penitentiary not less 
than one and not exceeding ten years. 

2. If the person assisted was held or confined otherwise than upon a
charge, arrest, commitment or conviction of felony, by imprisonment in the 
county jail not exceeding one year, or by fine not exceeding five hundred 
dollars, or both. [R. C. 1905, § 8681 ; Pen. C. 1877, § 142 ; R. C. 1895, § 6950.]  

§ 9355. Aiding escape by information, disguise, weapon. Every person
who, with intent to effect or facilitate the escape of a prisoner, whether the 
escape is effected or attempted or not, enters a prison, or conveys to a prisoner 
any information, or sends into a prison any disguise, instrument, weapon 
or other thing, is punishable as follows : 

1. If such prisoner is held or confined upon a charge, arrest, commitment ·
or conviction for felony, by imprisonment in the penitentiary not less than 
one and not exceeding ten years. 

2. If such prisoner is held or confined otherwise than upon a charge, arrest,
commitment or conviction for felony, by imprisonment in the county jail not 
exceeding one year, or by a fine of five hundred dollars. [R. C. 1905, § 8682 ; 
Pen. C. 1877, § 143 ; R. C. 1895, § 6951. l 

§ 9356. Assisting escape from officer. Every person who aids or assists a
prisoner in escaping or attempting to escape from the lawful custody of a 
sheriff or other officer or person, is guilty of a felony, if the prisoner is held 
under arrest, commitment or conviction for a felony, or upon a charge thereof ; 
and of a misdemeanor, if the prisoner is held under arrest, commitment or 
conviction for a misdemeanor, or upon a charge thereof. [R. C. 1905, § 8683 ; 
Pen. C. 1877, § 145 ; R. C. 1895, § 6952. ] 

§ 9357. Officer permitting escape. Every sheriff or other officer or person,
who allows a prisoner, lawfully in his custody, in any action or proceeding. 
civil or criminal, or in any prison under his charge or control, to escape or 
go at large, except as permitted by law, or connives at or assists such escape. 
or omits an act or duty whereby such escape is occasioned or contributed to 
or assisted, is : 

1. If he corruptly and willfully allows, connives at or assists the escape,
guilty of a felony. 

2. In any other case, he is guilty of a misdemeanor. [R. C. 1905, § 8684 ;
R. C. 1895, § 6953.]

Officers' liability for escape. 115 Am. Bt. Rep. 115. 

§ 9358. hnishment for permitting escape. Every officer who is convicted
of the oft'ense specified in the first subdivision of the last section, forfeits his 
otlice, and is forever disqualified to hold any office or place of trust, honor 
or profit under the laws of this state. [R. C. 1905, § 8685 ; R. C. 1895, § 6954.] 

§ 9359. Concealing escaped prisoner. Every person who knowingly or
willfully conceals or harbors for the purpose of concealment a ·person who 
has escaped or is escaping from custody, is guilty of a felony if the prisoner 
is held upon a charge or conviction of felony, and of a misdemeanor if the 
person is held upon a charge or conviction of misdemeanor. [R. C. 1905, 
§ 8686 ; Pen. C. 1877, § 144 ; R. C. 1895, § 6955. ]

§ 9360. Prison defined. The term " prison " in this chapter includes the
penitentiary, county jails, and every place designated by law for the keeping 
of persons held in custody under process of law or under any lawful arrest. 
[R. C. 1 905, § 8687 ; Pen. C. 1877, § 146 ; R. C. 1899, § 6956; ] 

§ 9361. Prisoner defined. The term " prisoner " in this chapter includes
every person held in custody under process of law issued from a court of com-
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petent jurisdiction, whether civil or criminal, or under anv lawful arrest. 
[R. C. 1905, § 8688 ; Pen. C. 1877, § 147 ; R. C. 1899, § 6957.) 

§ 9362. Escaping from penitentiary. Prosecution. Expense, how paid.
Whenever a prosecution takes place, of any person for any crime or public 
offense committed by, or charged against him while such person was, or is 
�der sentence to be or is confined in the penitentiary, the clerk of the dis
trict court, where such trial is had, shall make out a detailed statement of 
all the costs incurred by the county for the trial of such person, including 
his preliminary examination, and for keeping and guarding him, and the 
judge of said court shall certify that the same is correct. The said clerk shall 
thereupon transmit said certified statement to the state auditor, and said 
state auditor shall audit said expenses and statement and draw his warrant 
in favor of the treasurer of the county for the amount allowed, to be paid 
out of the state treasury. [R. C. 1905, § 8689 ; R. C. 1895, § 6958.] 

See appropriation for expense of prosecutions under thia section and regulation of 
payment of bills against the same in section 653g. 

CHAPTER 13. 

FORGING, STEALING, MUTILATING AND F ALSIFYINO JUDICIAL AND PUBLIC 
RECORDS. 

§ 9363. Larceny. Destruction of public records by officer. Every clerk,
register or other officer having the custody of any record, map or book, or of 
any paper or proceeding of any court of justice, filed or deposited in any public 
office, who is guilty of stealing, willfully destroying, mutilating, defacing, 
altering or falsifying, or fraudulently removing or secreting such record, 
map, book, paper or proceeding, or who permits any other person so to do, 
is punishable by imprisonment in the penitentiary not less than one and not 
exceeding five years, and in addition thereto forfeits his office. [R. C. 1905, 
§ 8690 ; Pen. C. 1877, § 148 ; R. C. 1899, § 6959.)

§ 9364. Same by others. Every person not an officer such as is mentioned
in the last section, who is guilty of any of the acts specified in that section, 
is punishable by imprisonment in th�penitentiary not less than one and not 
exceeding five years, or in a county jail not exceeding one year, or by a 
fine not exceeding five hundred dollars, or by both such fine and imprisonment. 
[R. C. 1905, § 8691 ; Pen. C. 1877, § 149 ; R. C. 1899, § 6960.] 

§ 9365. Oft'ering forged or false instruments for record. Every person who
knowingly procures or offers any false or forged instrument to be filed, reg
istered or recorded in any public office within this state, which instrument, 
if genuine, might be filed or registered or recorded under any law of this 
state, or of the United States, is guilty of felony. [R. C. 1905, § 8692 ; Pen. C. 
1877, § 150 ; R. C. 1899, § 6961.] 

As to similar provision in Cal. Pen. Code, I 115, 1ee People v. Harrold, H Cal 667, 
24 Pac. 106. 

CHAPTER 14. 

PERJURY AND SUBORNATION OF PERJURY. 

§ 9366. Perjury. Every person who, having taken an oath that he will
testify, declare, depose or certify truly before any competent tribunal, officer 
or pei;son, in any of the cases in which such an oath may by law be adminis
tered, willfully and contrary to such oath, states any material matter which 
he knows to be false, iR t?uilty of perjury. [R. C. 1905, § 8693 ; Pen. C. 1877, 
§ 151 : R. C. 1899, § 6962. ]

What eonstitutes perjury. 85 Am. Dec. 485, 
Ind i ctments for perj ury. 124 Am. St. Rep. 6!54. 
Establishment of falsity of testimony by circumetantial evidence. •H L.R.A. (N.S.) 

5 1 3. 
Perjury as affectl'd hy i nvalidity of proceeding& in which testimony taken, H 

L.P. . :\ .  ,> 1 3 :  4 0  L . 1 ! . :\ . ( :'\ .� . ) 2 4 !) .
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Perjury. PENAL CODE. §§ 93tiG-93 , ;;

Cr)m!nal r�p�1_1sibility <!f corporation for perjury. 2 B. R. C. 253. Crim(nal hab1hty of cluldrcn for perjury. 36 L.R.A. 203. Im�a1rruent of memory as dt•feuse to prosecution for perjury. 2 1  L.R.A. (N.S. ) 9!l3. l'erJury and subornation of perjury as grounds for civil actions. 2-l L.R.A. ( N .S. ) 265 . .Acquittal of crime u bar to subsequent prosecution of defendant for perjury com• mitted on the former trial. 39' L.R.A. (N .S. ) 385. Commitml•nt or holding of witness for perjury during trial u ground for reversal. 
.it3 L.R.A. ( X.S. ) 845. 

As to similar provision in Cal. Pen. Code, I 118, see People v. Ross, 103 Cal. 425,37 Pac. 370 ; People v. Ennis, 137 Cal. 263, 70 Pac. 84. 
§ OZ3'7. Oath defined. The term " oath " as used in the last section, in

cludes an affirt!lation, and every other mode of attesting the truth of that 
which is stated, which is authorized by law. [R. C. 1905, § 8694 ; Pen. C. 
1877, § 152 ; R. C. 1899, § 6963.] 

§ 9368. Oath of office excepted. So much of an oath of office as relates
to the future performance of official duties is not such an oath as is intended 
by the preceding sections of this chapter. [R. C. 1905, § 8695 ; Pen. C. 1877, 
§ 153 ; R. C. 1899, § 6964. l

§ 9369. IrrNU}&rities no defense. It is no defense to a prosecution for
perjury that the oath waa administered or taken in an irregular manner. 
[R. C. 1 905, § 8696 ; Pen. C. 1877, § 154 ; R. C. 1899, § 6965.] 

Falee swearing where no oath, or the particular one administered, wu not required, 
u perjury. 39 L.ltA. (N.S. ) 96. 

As to similar provision in Cal Pen. Code, I 121, see People T. Cohen, 118 Cal. 74, 
60 Pac. 20. 

§ 9370. Incompetency no defense. It is no defense to a prosecution for
perjury that the accused was not competent to give the testimony, deposi
tion or certificate of which falsehood is alleged. It is sufficient that he actually 
was required to give such testimony or made such deposition or certificate. 
[R. C. 1905, § 8697 ; Pen. C. 1877, § 155 ; R. C. 1899, § 6966. ] 

§ 9371. Knowledge of materiality not necessary. It is no defense to a
prosecution for perjury that the accused did not know the materiality of the 
false statement made by him ; or that it did not in fact affect the proceeding 
in or for which it was made. It is sufficient that it was material, and might 
have been used to affect such proceeding. [R. C. 1905, § 8698 ; Pen. C. 1877, 
§ 156 ; R. C. 1899, § 6967 . ]

May perjury be predicated of  false testimony before the grand jury on mattera im• 
material to the issue. 22 L.R.A. ( N.S. ) 1 192. 

§ 9372. When deposition complete. The making of a deposition or certifi
cate is deemed to be complete, within the provisions of this chapter, from the 
time when it is delivered by the accused to any other person with intent 
that it be uttered or published as true. [R. C. 1905, § 8699 ; Pen. C. 1877, 
§ 157 ; R. C. 1899, § 6968.]

As to similar provision in Cal. Pen. Code, I 12-l, see People v. Robles, 117 Cal. 681 , 
49 Pac. 1042. 

§ 9373. False statement. An unqualified statement of that which one does
not know to be true is equivalent to a statement of that which one knows to 
be false. [R. C. 1905, § 8700 ; Pen. C. 1877, § 158 ; R. C. 1899, § 6969. l 

Perjury in statements involving matters of opinion or bel!ef. 25 L.R.A. (N.S.) 654:. 
May perjury be predicated of testimony u to the effect of an understanding or 

agreement. 22 L.R.A. (N.S. ) 1216 • 
.As to similar provision in Cal. Pen. Code, I 125, eee People v. Von Tiedeman, 120 Cal. 

178, 52 Pac. 155. 
§ 9374. False list under oath, perjury. Every person who willfully makes

or gives under oath or affirmation a false list of his taxable property, or a 
false list of the taxable property in his use or possession or under his con
trol and required by law to be listed by him, is guilty of perjury. [R. C. 
1905, § 8701 ; R. C. 1895, § 6970. ] 

§ 9375. Perjury, how punished. Perjury is punishable by imprisonment in
the penitentiary as follows : 

l . When committed on the trial of an information or indictment for fcJ.ony,
hy imprisonment not less than ten years. 

2 1 0 1  



§§ 9375-9381 PENAL CODE. Perjury. 

2. When committed on any other trial or proceeding in a court of justice,
by imprisonment for not less than one and not more than ten years. 

3. In all other cases by imprisonment not less than one and not more thar.
five years. [R. C. 1905, § 8702; Pen. C. 1877, § 159; R. C. 1895, § 6971. ]  

§ 9376. Summary eommittal of witness for perjury. Whenever it  appears
probable to any court of record that any person who has testified in any 
action or proceeding in such court has committed perjury, such court may 
immediately commit such person, by an order or process for that purpose, 
to prison, or take an undertaking with sureties for his appearing and answer
ing to an information or indictment for perjury. [R. C. 1905, § 8703 ; Pen. C. 
1877, § 160 ; R. C. 1895, § 6972.] 

§ 9377. Witness to perjury bound over to appear. Such court shall there
upon bind over the witnesses to establish such perjury to appear at the proper 
court to testify upon the trial in case an information or an indictment is 
filed or found for such perjury, and shall also cause immediate notice of such 
commitment or undertaking, with the names of the witnesses so bound over, 
to be given to the state 's attorney of the county. [R. C. 1905, § 8704; Pen. C. 
1877, § 161 ; R. C. 1895, § 6973.] 

§ 9378. Papers. Documents retained. If, upon the hearing of such action
or proceeding in which such perjury bas probably been committed, any papers 
or documents produced by either party shall be deemed necessary to be 
used on the prosecution for such perjury, the court may by order detain such 
papers or documents from the party producing them, and direct them to be 
delivered to the state 's attorney. [R. C. 1905, § 8705 ; Pen. C. 1877, § 162 ;  
R. C. 1899, § 6974.]

Judgment in civil action as evidence in a criminal prosecution for perjury. 26  
L.R.A. ( � .S. ) 465 .

§ 9379. Subornation of perjury deftned. Every person who willfully _pro
cures another person to commit any perjury is guilty of subornation of pcrJury. 
[R. C. 1905, § 8706 ; Pen. C. 1877, § 163 ; R. C. 1899, § 6975.] 

One procuring another to commit perjury is not a principal with such other. Stato 
v. Pratt, 2 1  S. D. 305, 112 N. W. 152.

Perjury and subornation of perjury as grounds for civi l  actions. 24 L.R.A. (N.S. ) 265.
May charge of subornation of perjury be based on false testimony which is imma·

terial. 25 L.R.A. (N.S. ) 120. 
,\ ppl ical>il ity of rule that conviction of perjury cannot rest upon uncorroborated evi

dence of a single witneaa, to prosecution for subornation of perjury. 44 L.R.A. (N.S. l 
307. 

Instigation to offense of subornation of perjury as a defense to prosecution. 30 
L.R.A. ( N.S. ) 953.  

§ 9380. Subornation, punishment of. Every person guilty of subornation
of perjury is punishable in the same manner as he would be if personally 
guilty of the perjury so procured. [R. C. 1905, § 8707; Pen. C. 1877, § 164 ; 
R. C. 1899, § 6976. ]

§ 9381. Same, conviction of, disqualifies. No person who has been con
victed of perjury or of subornation of perjury, shall thereafter be received 
as a witness in any action, proceeding or matter whatever upon his own 
behalf ; nor in any action or proceeding between adverse parties, against 
any person who shall object thereto, until the judgment against him bas been 
reversed. But when such person has been actually received as a witness 
contrary to the provisions of this section his incompetency shall not preju
. dice the rights innocently acquired, of any other person claiming under the 
proceeding in which such person was so received. [R. C. 1905, § 8708 ; 
Pen. C. 1877, § 165 ; R. C. 1899, § 6977.] 

Right to resist judgment of sister state on ground of false te11timon;y. 32 L.R.A. (N.B. ) 
92-&. 
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CHAPTER 15. 
FALSIFYING EVIDENCE. 

§ 9382. Otf ering false evidence. Every person who, upon any trial, pro
ceeding, inquiry or investigation whatever, authorized by law, offers in evi
dence, as genuine, any book, paper, document, record or other instrument in 
writing, knowing the same to have been forged or fraudulently altered, is 
punishable in the same manner as the forging or false alteration of such instru
ment is m11de punishable by the provisions of this code. [R. C. 1905, § 8709 ; 
1.'en. C. 1877, § 166; R. C. 1899, § 6978. ] 

§ 9383. Deceiving a witness. Every person who practices any fraud or
deceit, or knowingly makes or · exhibits any false statement, representation , 
token or writing, to any witness or person about to be called as a witness, 
upon any trial, proceeding, inquiry. or investigation whatever, proceeding by 
authority of law, with intent to affect the testimony of such witness, is guilty 
of a misdemeanor. [R. C. 1905, § 8710 ; Pen. C. 1877, § 167 ; R. C. 1899, § 6979. ] 

§ 9384. PreJ>a.ring false evidence. Every person guilty of falsely preparing
any book, paper, record, instrument in writing or other matter or thing, with 
intent to produce it or allow it to be produced as genuine, upon any trial . 
proceeding or inquiry whatever authorized by law, is guilty of a felony. 
IR. C. 1905, § 8711 ; Pen. C. 1877, § 168 ; R. C. 1899, § 6980. ] 

§· 9386. Destroying evidence. Every person who, knowing that any book,
paper, re.:iord, instrument in writing or other matter or thing, is about to be 
produced in evidence upon any trial, proceeding, inquiry or investigatiou 
whatever, authorized by law, willfully destroys the same, with intent thercb? 
to prevent the same from being produced, is guilty of a misdemeanor. [R. C. 
1905, § 8712 ; Pen. C. 1877, § 169 ; R. C. 1899, § 6981.] 

§ 9386 Preventing witness attending. Every person who willfully prevents
or dissuades any person who has been duly summoned or subpoenaed as a 
witness from attending, pursuant to the command of the summons or subpoena, 
is guilty of a misdemeanor. [R. C. 1905, § 8713 ; Pen. C. 1877, § 170 ; R. C. 1899, 
§ 6982. ]

§ 9387. Same. Contemplated witness. Every person who willfully prevents
or dissuades any person who is or may become a witness, from attending upon 
any trial, proceeding or inquiry, authorized by law, is guilty of a misdemeanor. 
[R. C. 1905, § 8714; R. C. 1895, § 6983.] 

Procuring one having knowledge of offense to leave jurisdiction. 33 L.R.A. (N.S. ) 
976. 

§ 9388. Bribing witness. Every person who gives or offers or promises to
give, to any witness or person about to be called as a witness, any bribe, upon 
any understanding or agreement that the testimony of such witness shall be 
thereby influenced, or who attempts by any other means fraudulently to induce 
any witness to give false testimony or to withhold true testimony, is guilty of 
a misdemeanor. [R. C. 1905, § 8715 ; Pen. C. 1877, § 171 ; R. C. 1899, § 6984. ] 

CHAPTER 16. 
O'l'HER OFFENSES AGAINST PUBLIC JUSTICE. 

§ 9389. Injury to records and embezzlement. Every sheriff, coroner, clerk
of a court, constable or other ministerial officer, and every deputy or subordi
nate of any ministerial officer, who either : 

1. Mutilates, destroys, conceals, erases, obliterates or falsifies any record or
paper appertaining to his office; or, 

2. Fraudulently appropriates to his own use or to the use of another persor.,
VOL. n - 32.  2 193 
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or seeretes with intent to appropriate to such use, any m111ney, evidence of debt
or other property intrusted to him in virtue of his offi, e 

Is guilty of a felony. [R. C. 1905, § 8716 ; Pen. C. 1877, § 172; R. C. 1899, 
§ 6985 . )

§ 9390. Permitting escapes by officer. Every sheril'r', coroner, clerk of a
court, constable or other ministerial officer, and every deputy or subordinate 
of any ministerial officer, who either : 

] . Allows any person lawfully held by him in custody to escape or go at 
l arge, except as may be permitted by law ; or, 

2. Receives any gratuity or reward, or any security or promise of one, to
procure, assist, connive at or permit any prisoner in his custody to escape, 
whether such escape is attempted or not; or, • 

3. Commits any unlawful act tending to hinder justice,
Is guilty of a misdemeanor. [R. C. 1905, § 8717; Pen. C. 1877, § 173 ; R. C.

] 899, § 6986. ] 
§ 9�91. Refusing to receive prisoner. Every officer who, in violation of a

duty imposed upon him by law as such officer to receive into his custody any 
person as a prisoner, willfully neglects or refuses so to receive such person 
into his custody, is guilty of a misdemeanor. [R. C. 1905, § 8718,; Pen. C. 1877, 
§ 174 ; R. C. 1899, § 6987.]

§ 9392. Delaying to take prisoner before magistrate. Every public officer
or other person having arrested any person upon any criminal charge, who 
willfully delays to take such person before a magistrate having jurisdiction 
to take his examination, is guilty of a misdemeanor. [R. C. 1905, § 8719; Pen. 
C. 1877, § 175 ; R. C. 1899, § 6988.]

§ 9393. Arrest or seizure without la.wful authority. Every public officer
or person pretending to be a public officer, who under the pretense or color 
of any process or other legal authority, arrests any person, or detains him 
against his will, or seizes or levies upon any property, or dispossesses any one 
of any lands or tenements without due and legal process, is guilty of a mis
<lemeanor. [R. C. 1905, § 8720 ; Pen. C. 1877, § 176 ; R. C. 1899, § 6989.] 

Liability of officer who uees criminal proceea to collect a debt. 24 L.R.A. (N.S. ) 301.  
§ 9394. Misconduct in executing search warrant. Every peace officer who,

in executing a search warrant, willfully exceeds his authority, or exercises it 
with unnecessary severity, is guilty of a misdemeanor. [R. C. 1905, § 8721 ; 
Pen. C. 1877, § 177 ; R. C. 1899, § 6990.] 

§ 9395. Refusing to aid officer. Every person who, after having been law
fully commanded to aid any officer in arresting any person or in retaking any 
person who has escaped from legal custody, or in executing any legal process, 
willfully neglects or refuses to aid such officer, is guilty of a misdemeanor. 
[R. C. 1905, § 8722 ; Pen. C. 1877, § 178 ; R. C. 1899, § 6991. ]  

§ 9396. Refusing to make arrest. Every person who, after having been
lawfully commanded by any magistrate to arrest another person, willfully 
neglects or refuses so to do, is guilty of a misdemeanor. [R. C. 1905, § 8723 ;  
Pen. C. 1877, § 179 ; R. C. 1899, § 6992. ] 

§ 9397. Insurrection. Resisting execution of process. Every person who,
after proclamation issued by the governor declaring any county to be in a 
state of insurrection, resists or aids in resisting the execution of process in 
the county declared to be in a state of insurrection, or who aids or attempts 
the rescue or escape of another from lawful custody or confinement, or who 
resists or aids in resisting a force ordered out by the governor to quell or 
suppress an insurrection, is punishable by imprisonment in the penitentiary 
not less than two years. [R. C. 1905, § 8724 ; Pen. C. 1877, § 180 ; R. C. 1899, 
§ 6993. ]

§ 9398. Obstructing officer in duty. Every person who willfully delays or
obstructs any public officer in the d ischarge or attempt to discharge any duty
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of his office, is guilty of a misdemeanor. [R. C. 1905, § 8725 ; Pen. C. 1877, 
j 181 ; R. C. 1899, § 6994. ] 

Obstructing officer in performance of duty. Richardson v. Dybctlahl, H S. D. 126, 84 
N. W. 486. 

Resisting service of civil proceBB fair on its face but invalid in fact, as an offense. 
11 L.R.A. (N.S. ) 66. 

§ 9399. Extra judicial oaths. Every person who takes an oath before an
officer or person authorized to administer judicial oaths, except when such oath 
is required or authorized by law, or is required by the provisions of some con
tract as the bv,sis of or in proof of a claim, or when the same has b_een agreed 
to be received by some person as proof of any fact, in the performance of any 
contract, obligation or duty, instead of other evidence, is guilty of a mis
demeanor. [R. C. 1905, § 8726 ; Pen. C. 1877, § 182 ; R. C. 1899, § 6995. ]  

§ 9400. Administering same. Every officer or other person who administers
an oath to another person, or who makes and delivers any certificate that 
another person has taken an oath, except when such oath is required by the 
provisions of some contract as a basis of or proof of a> claim, or when the same 
has been agreed to be received by some person as proof of any fact in the 
performance of any contract, obligation or duty, instead of other evidence, is 
guilty of a misdemeanor. [R. C. 1905, § 8727 ; Pen. C. 1877, § 183 ; R. C. 1899, 
§ 6996. )

§ 9401. Compounding crimes. Every person who, having knowledge of the
actual commission of a crime or violation of statute, takes any money or prop
erty of another or any gratuity or reward, or any engagement or promise 
therefor, upon any agreement or understanding, express or implied, to com
pound or conceal such crime or violation of statute, or to abstain from any 
prosecution therefor, or to withhold any evidence thereof, is punishable as 
follows : 

1. By imprisonment in the penitentiary not less than one and not exceeding
five years, or in a county jail not exceeding one year, when the crime com
pounded is one punishable either by death or by imprisonment in the peni
tentiary for life. 

2. By imprisonment in the penitentiary not less than one and not exceeding
three years, or in a county jail not exceeding six n. �nths, when the crime com
pounded was punishable by imprisonment in the penitentiary for any other 
term than for life. 

3. By imprisonment in the county jail not exceeding one year, or by a fine
not exceeding two hundred dollars, or by both such fine and imprisonment, 
when the crime or violation of statute compounded is a crime punishable by 
imprisonment in the county jail or by a fine, or is a misdemeanor or violation 
of statute for which a pecuniary or other penalty or forfeiture is prescribed. 
[R. C. 1905, § 8728 ; Pen. C. 1 877, § 184 : R. C. 1 899. § 6997.l 

Compounding crime■ as afl'f'<'tln,r a contract ; nature of proof. School Dist. No. 61 
"'· Alderson, 6 D. 145, n N. W. 466. 

Person may be guilty of extortion if he obtains money from another by unlawful 
means, though he doe■ not seek to obtain any benefit for himself. Re Sherin, 27 S. D. 
232, 40 L.R.A. (N.S. ) 801, 130 N. W. 761, Ann. Cas. 1913D, 446. 

Actual commission of ant<'c<'dent crime as an ingredient of the otJen■e of compound· 
ing a felony. 7 L.R.A. (N.S. )  709. 

As to similar proviaion in Cal. Pen. Code, I 153, see People 't'. Bryan, 103 Cal. 875, 
37 Pac. 754. 

§ 9402. Compounding prosecution. Every person who takes any money or
property of another or any gratuity or reward, or any engagement or promise 
therefor, upon any agreement or understanding, express or implied, to com
pound, discontinue or delay any prosecution then pending for any crime or 
violation of statute, or to withhold any evidence in aid thereof, is guilty of a 
misdemeanor. [R. C. 1905, § 8729 ; Pen. C. 1877, § 185 ; R. C. 1899, § 6998. ] 

§ 9403. Attempting to intimida.te officers. Every person who, directly or
indirectly, utters or addresses any threat or intimidation to any judicial or 
ministerial officer, to any juror, referee, arbitrator, umpire or assessor or other 
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person authorized by law to hear or determine any controversy, with inte1 1 t  
t o  induce him either to  any act not authorized by law, or to  omit or  delay th 1· 
performance of any duty imposed upon him by law, is guilty of a misdemeanor . 
[R. C. 1905, § 8730 ; Pen. C. 1877, § 186 ; R. C. 1899, § 6999. ] 

� 9404. Suppressing evidence. Every person who maliciously practices any 
deceit or fraud, or uses any threat, menace or violence, with intent to prevent 
any part�· to an action or proceeding from obtaining or producing therein 
any book, paper or other matter or thing which might be evidence, or from 
procuring the attendance or testimony of any witness therein, o; with intent 
to prevent any person having in his possession any book, paper or other matter 
or thing which might be evidence in such suit or proceeding, or to prevent any 
person being cognizant of any fact material thereto from producing or dis
closing the same, is guilty of a misdemeanor. [R. C. 1905, § 8731 ; Pen. C. 
1877, § 187 ; R. C. 1899, § 7000. ]  

§ 9405. Buying lands in suit. Every person who takes any conveyance of
any lands or tenements, or of any interest or estate therein, from any person 
not being in the possession thereof, while such lands or tenements are the 
subject of controversy, by suit in any court, knowing the pendency of such 
suit, and that the grantor was not in possession of such lands or tenements. 
is guilty ('f .a misdemeanor. [R. C. 1905, § 8732 ; Pen. C. 1877, § 188 ; R. C. 
1899, � 7001 . ] 

Deeds executed in violation of this section are void a1 to persons in posseasion. Durke 
v. Scharf, 1 9  �- D. 227, 124 N. W. 79. Deed executed in violation of statute is invalid only as to party in adverse possession
claiming title. Galbraith v. Payne, 1 2  N. D. 164, 96 N. W. 258 . 

§ 9406. Buying pretended titles. Every person who buys or sells or in any
manuer procures, or makes or takes any promise or covenant to convey any 
pret�nded right or title to any lands or tenements, unless the grantor thereof 
or the person making such promise or covenant has been in possession, or lw 
and those by whom he claims have been in possession of the same, or of the 
reversion and remainder thereof, or have taken the rents and profits thereof 
for the space of one year before such grant, conveyance, sale, promise or cove
nant made, is guilty of a misdemeanor. [R. C. 1905, § 8733 ; Pen. C. 1877, 
§ 189 ; R C. 1899, § 7002.]

Inapplicable to conve,anree made in pursuance of special proceedings at law. Purcell 
v. Farm Land Co., 13 N. D. 327, 100 N. W. 700.

As to when deed is executed in violation of statute. Brynjolfaon v. Dagner, 15 N. D.
332, 125 Am. St. Rep. 595, 109 N. W. 320. 

On violation of provisions of section as aubjecting offender to eonviction for miade• 
.meanor only, and not affecting validity of deed. Burke v. Scharf, 19 N. D. 227, lH 
N. W. 79. 

§ 9407. Does not prohibit mortgaging. The last two sections shall not be
constru�d to prevent any person having a just title to lands, upon which there 
shall be an adverse possession, from executing a mortgage upon such lands. 
[R. C. 1905, § 8734 ; Pen. C. 1877, § 190 ; R. C. 1899, § 7003. ] 

As to right to mortgage property adversely held. Galbraith v. Payne, 12 N. D. 164, 
98 N. W. 258 ; State Finance Co. v. Halstenaon, 17 N. D. 145, 114 N. W. 724. 

§ 9408. Common ba.rr&try deftned. Common barratry is the practice of
exciting groundless judicial proceedings. [R. C. 1905, § 8735 ; Pen. C. 1877, 
§ 191 ; R. C. 1899, § 7004.]

§ 9409. Misdemeanor. Common barratry is a misdemeanor. [R. C. 1905,
§ 8736 ; Pen. C. 1877, § 192 ; R. C. 1899, § 7005.]

§ 9410. Proof required. No person can be convicted of common barratry,
except upon proof that be bas excited suits or proceedings at law, in at least 
tl1rce instances, and with a corrupt or malicious intent to vex and annoy. 
[R. C. 1905, § 8737 ; Pen. C. 1877, § 193 ; R. C. 1899, § 7006. ]  

§ 9411. Accused interested, not a defense. Upon prosecution for common
harratry, the fact that the accused was himself a party in interest or upon the 
record to uny proceedings at law complained of, is not a defense. [R. C. 1905, 
§ 8738 ; Pen. C. 1877, § 194 ; R. C. 1899, § 7007. J
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§ 9412. Attorneys buying demands or suits. Every attorney who, either
directly or indirectly, buys or is interested in buying any evidence of debt or 
thing in action, with intent to bring suit thereon, is guilty of a misdemeanor. 
[R. C. 1905, § 8739; Pen. C. 1877, § 195; R. C. 1899, § 7008. ] As to similar provision in Cal. Pen. Code, I 161, see Tuller v. Arnold, 98 Cal. 522, 33 

Pac. 44 5 ;  In re ·Estate of Cummins, 143 Cal. 525, 77 Pac. 479. 
§ 9413. Justice or constable buying same. Every justice of the peace and

every constable, who, directly or indirectly, buys or is interested in buying 
any evidence of debt or thing in action, for the purpose of commencing any 
suit thereon before a justice, is guilty of a misdemeanor. ' [R. C. 1905, § 8740 ;  
Pen. C. 1877, § 196; R. C. 1899, § 7009. ] 

§ 9414. Loans on claims for collection. Every attorney, justice of the peace
or constitble, who, directly or indirectly, lends or advances any money or prop
erty, or agrees for or procures any loan or advance, to any person, as a con
sideration for or inducement toward committing any evidence of debt or thing 
in action to such attorney, justice, constable or any other person, for collection, 
is guilty of a misdemeanor. [R. C. 1905, § 8741 ; Pen. C. 1877, § 197; R. C. 
1899, § 7010.] 

Champerty not anilable to defeat a just debt. When not available as defense. 
Woods v, \Valsh, 7 N. D. 376, 75 N. W. 767. 

When agreements of attorneys offend against the law of cbamperty and maintenance. 
15 Am. Dec. 316 ; 27 Am. Rep. 319; 83 Am. St. Rep. 167. 

§ 9416. Forfeiture of office. Every person convicted of a violation of either
of the three preceding sections, in addition to the punishment by fine and 
imprisomr..'.'nt, prescribed therefor by this code, forfeits his office. [R. C. 
1905, § 8742 ; Pen. C. 1877, § 198 ; R. C. 1899, § 7011.) 

§ 9416. Receiving claims allowable. Nothing in the four preceding sections
11ball be <'Onstrued to prohibit the receiving in payment, of any evidence of . 
debt or th ing in action, for any estate, real or personal. or for any services 
of any attorney actually rendered, or for a debt antecedently contracted, or 
the buying or receiving of any evidence of debt or thing in action for the 
purpose of remittance, and without any intent to violate such sections. [R. C. 
1 905, § 8743 ; Pen. C. 1877, § 199 ; R. C. 1899, § 7012. ] 

§ 9417. Application of previous sections. The provisions of sections 9412,
9-114 and 9416 relative to the buying of claims by an attorney, with intent to 
prosecute them, or to the lending or advancing of money by an attorney in 
consideration of a claim being delivered for collection, shall apply to every 
case of snch buying a claim, or lending or advancing money, by any person 
prosecuting a suit or demand in person. [R. C. 1905, § 8744; Pen. C. 1877, 
§ 200 : R. C. 1899, § 7013.]

Cl1amperty not available to defeat just debt. Woods v. Walsh, 7 N. D. 376, 75 N. W. 
767 

• -\� to similaT provision in Cal. Pen. Code, § 161, aee Tuller v. Arnold, 98 Cal. 522, 
33 Pac. 44 5 ;  ln re Estate of Cummins, 143 Cal. 525, 77 Pac. 479. 

§ 9418. Witnesses' privilege. No person shall be excused from iestifying
in any civil action, to any fact showing that an evidence of debt or thing in 
action hai. been bought, sold or received contrary to law, upon the ground 
that his testimony might tend to convict him of a crime. · But no evidence 
derived from the examination of such person shall be received against him 
upon any criminal prosecution. [R. C. 1905, § 8745; Pen. C. 1877, § 201; R. C .• 
1899, § 7014. ) 

§ 9419. Criminal contempts. Every person guilty of any contempt of conn
of the following kinds is guilty of a misdemeanor : 

1 .  Disorderly, contemptuous or insolent behavior, committed during the 
sit ting of any court of justice, in immediate view and presence of the court, 
and directly tending to interrupt its proceedings, or to impair the respect due 
to its authority. 

2. Ilehnvior of the like character, committed in the presence of any referee
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§ 9419 PENAL CODE. Other Uf{c11s, ·s . 

or referees, while actually sitting for the trial of a cause, or upon any inquest 
or other proceeding authorized by law. 

3. Any breach of the peace, noise or other disturbance directly tending to
interrupt the proceedings of any court. 

4. Willful disobedience of any process or order lawfully issued by any court.
5. Resistance willfully offered by any person to the lawful order or process

of any conrt. 
6. The contumacious and unlawful refusal of any person to be sworn as �

witness ; or, when so sworn, the like refusal to answer any material question.
7. The publication of a false or grossly inaccurate report of the proceedings

of any court. But no person can be punished, as for contempt, in publishing 
a true, full and fair report of any trial , argument, decision or proceeding bad 
in court. [R. C. 1905, § 87 46 ; Pen. C. 1877, § 202 ; R. C. 1899, § 701f>. ] 

Failure to appear, or tardineBB, of attorney, u contempt. 15 L.R.A. (N.S. ) 389. 
Di8c)osure by grand juror of evidence given before grand jury u contempt. 1'7 

L.R.A. ( N.S. ) 104g_
8ummon ing biased or otherwiae improper jurora or talesmen aa a contempt. 20

L.R.A. ( N .S. )  1013.
Procuring one having knowledge of ollense to leave jurisdiction u contempt. 33

L.R.A. ( :N'.S. ) 976.
Conduct designed to annoy a l itigant and induce him to abandon auit &I contempt.

42 L.R.A. ( N .S. ) 722. 
Refl .. ction on j udge as ministerial officer as contempt. 15 L.R.A. ( N.S. ) 621. 
A88ault or abuse of judge after he has retired from court room aa contempt. 2 

L.H.A . ( �.S. ) 603,
Statement with respect to ended cause aa contempt of court. 68 L.R.A. 251.  
Criticism of decis ion or opinion after case has been determined aa contempt. 17

L.R.A. ( �.S. ) 572. 
As to similar provision in Cal. Pen. Code, I 166, see Ex parte Gould, 99 Cal. 360, 37

Am. St. Rep. 57, 33 Pac. 1 1 12, 2 1  L.R.A. 7 5 1 . 
1. Attorney's statement in court concerning decisions aa contempt. 5 L.R.A. ( N .S. )

916 .  
Intoxication in court room as contempt. 33  L.R.A. ( N.S. ) 138.  
E\·asive or false answer by witness u contempt. 41  L.R.A. ( N.S. ) 478. 
4. One who, knowing of ordi,r of court and its contents, intentional ly violates order, is

gui l ty of contempt. .Freeman v. City of lluron, 8 S. D.  435, 66 N. W. 928 : State v . 
Kn ight, 3 S. D. 509, 54 N. W. 412, 44 Am. St. Rep. 809 ; State v. Davia, 2 N. D. 461,  5 1  
N. \\' . 942 ; State v. Markuson, 5 N .  D .  147, 6 -l  :N .  W .  934.

Di ,wbediencc of void order as contempt. 1 6  L.H.A. ( � .S. ) 1063.  
Rdusal to produce books or papers in response to subpoena upon ground that they 

contain prh·ate matter. 2!l L.R.A. ( �.S. ) 7 1 6 . 
Refusal to rr&tore money or property secured under judgment aubaequently reveraed 

or 51•t ni1 ide, as contempt. 39 L.R.A. ( N.8. ) 1100. 
V iolation by private citizen of decree against a municip1tlity as contempt. 25  

L.R .A . ( � .S . )  226 .
.Marrying out of  state contrary to decree as  contempt. 40 L.R.A. (N.S. ) 765. 
Necessity and sufficiency of notice of injunction to ren�er one not a party guilty

of contempt in disobeying it. 23 L.R.A. ( KS. ) 1295. 
Contempt in v iolation of prel iminary in .unction which would have ellect of trana

fcrrin� posscB11ion of property from defendant to plaintitJ. 39 L.R.A. (N.S. ) 32. 
l nntntion or solicitation to violate injunction, or consimt or acquiescence therein, aa 

just i f i cation for so doing. 9 L.R.A. (N.S. ) 304. 
Effect of appeal from injunction on jurisdiction of trial court to punish for con• 

tempt for ita violation. H L.R.A. ( N .S. ) 1 150. 
Contcwpt by Loard of health in disobeying injunction. 48 L.R.A. 708. 
Knowll'<lge necessary to charge owner w ith conduct of tenants or · othera in aelling 

intox icating liquor on premiset1 in violation of injunction. 2 5  L.R.A. (N.S. ) 602. 
l•'ai lure or refusal of bankrupt or person having money or property belonging to a 

bankrupt to deliver it to a trustee as contempt. 23 L.R.A. ( N.S. ) 255 .  
R ight to take judicial notice of decree in proceeding to puniah violation of same aa 

eon tempt. 24 L.H.A .  ( N .S. ) 404.

l'_?wer to punibh. d_isubt·d !�nce to order in case by striking pleadings. 4 L.R.A. ( N.S. )
118;, ; 27 L.R.A. ( �.S. ) l0u� .  

Compell ing paymPnt or a l i mony by contempt proceedings. 24  L.R.A. 433. 
7. Publish ing inaccurate rq,urt oi court dcci11ion a.i; contempt. 17 L.R.A. ( N.S. ) 583.
Liabi l i ty of newspaper proprietor in cuSc 01 puulkation without hia knowledge. 26

L.R.A. 781 .

Publ ication of matter� d, ·rn;.:; :tory lo part ies to litigation aa contempt of court. a
B. R. C. 483 .  
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l)ther Offense•. PENAL CODE. §§ 9420-9426

§ G420. Grand juror acting after challenge allowed. Every grand juror
who, with knowledge that a challenge interposed against him by a defendant 
has been allowed, is present at or takes part, or attempts to take part, in the 
consideration of the charge against the defendant who interposed the chal
lenge, or the deliberations of the grand jury thereon, is guilty of a mis
demeanor. [R. C. 1905, § 8747 ; Pen. C. 1877, § 204 ; R. C. 189�, § 7016.] 

§ 9421. Magistrate. Olerk disclosing deposition. Every magistrate or clerk
of any ml\gistrate, who willfully permits any deposition taken on a complaint 
against or examination of a defendant before such magistrate and remaining 
in the custody of such magistrate or clerk, to be inspected by any person, 
except a judge of a court having jurisdiction of the offense, the United States 
attorney, attorney-general, state 's attorney of the county and his assistants, 
and the defendant and his counsel, is guilty of a misdemeanor. [R. C. 1905, 
§ 8748 ; Pen. C. 1877, § 205 ; R. C. 1899, § 7017.]

§ 9422. Olerk of court. · Disclosing same. Every clerk of any court who
willfully permits any deposition returned by any grand jury with a present
ment made by them, and filed with such clerk, to be inspected by any person 
except the court, the deputies or assistants of such clerk, and the state 's attor
ney and bis assistants until after the arrest of the defendant, is guilty of a 
misdemeanor. [R. C. 1905, § 8749 ; Peu. C. 1877, § 206 ; R. U. 1899, § 7018. ]  

§ 9423. Fraudulent concealment. Disclosure. Every person who, having
been called upon by the lawful order of any court, to make a • true exhibit of 
his real and personal effects, either : 

1. WiEfully conceals any of his estate or effects, or any books or writing
relative thereto ; or, 

2. Williully omits to disclose to the court any debts or demands which he
has collecterl, or any transfer of his property which he had made after being 
ordered to make an exhibit thereof, 

Is guilty of a misdemeanor. [R. C. 1905, § 8750 ; Pen. C. 1877, § 207 ; R. C. 
18!J9, § 7019. ]  

§ 9424. Racing near court. Every person concerned i n  any racing, running
or other trial of speed between any horses or other animals, within one-half 
mile of the place where any conrt i11 actually sitting, is guilty of a misdemeanor. 
[R. C. 1905, § 8751 ; Pen. C. 1877, § 208 ; R. C. 1899, § 7020. ] 

§ 9426. Selling liquor in court house or jail. Every person who sells any
spirituous or intoxicating liquor within, or brings with intent to sell or offer 
or expose for sale therein, any such liquor into, either : 

1 .  Any building established as a court house for the holding of courts of 
record, while any session of such court is being held therein ; or, 

2. Any building established as a jail or prison ; or,
3. Any building or shed, outhouse, porch, yard or curtilage appertaining to

any building which, or any part of which, is at the time occupied or used 
for holding the polls at an election of any public officer of this state, or for 
canvassing votes cast at such election, · 

Is guilty of a misdemeanor. [R. C. 1905, § 8752 ; Pen. C. 1877, § 209 ; R. C. 
1899, § 7021 . ]  

§ \J-426. Misconduct of attorneys. Every attorney who, whether as attorney
or as '!ounsel, either : 

1 .  Is guilty of any deceit or collusion or consents to any deceit or collusion, 
with intent to deceive the court or any party ; or, 

2. Willfully delays his client 's suit, with a view to bis own gain ; or,
3. Will fully receives any money or allowance for or on account of any

money which he has not laid out or become answerable for, 
Is guilty of a misdemeanor ; and in addition to the punishment prescribed 

therefor by this code, he  forfeits to the party injured treble dRmagPs, to be 
r�covercil in a :�ivil action . {R. C. 1905, § 8753 ; Pen. C. 1877, § 210 ; R. C. 
1899, § 7022. ]  

. l!l9 



PEN.AL CODE. O t h er UJ/ 1 1 1 .�1s. 

§ 9427. Permitting name to be used. If any attorney knowingly permits
any person, not being his general law partner or a clerk in l1is office, to su,· 
out any process or to prosecute or defend any action in his name, except as 
authorized by the next section, such attorney and every person who shall so 
use his name, is guilty of a misdemeanor. [R. C. 1905, § 8754 ; Pen. C. 1877; 
§ 211 ; R. C. 1899, § 7023.]

§ 9428. Exception. In what case lawful. Whenever an action or proceed
ing is authorized by law to be prosecuted or defended in the name of the state 
or of any public officer, board of officers or municipal corporation, on behalf 
of another party, the attorney-general or state 's attorney or attorney of such 
public officer or board or corporation may permit any proceeding therein to 
he taken in his name by an attorney to be chosen by the party in interest. 
[R. C. HJ05, § 8755; Pen. C. 1877, § 212 ; R. C. 1899, § 7024.] 

§ 9429. Pretense to birth of child. Every person who fraudulently pro
duces an infant, falsely pretending it to have been born of any parent whose 
child would be entitled to inherit any real estate or to receive a share of any 
personal estate, with intent to intercept the inheritance of any such real estate, 
or the distribution of any such personal estate, from any person lawfully 
entitled thereto, is punishable by imprisonment in the penitentiary not less 
than one and not exceeding teJ?. years. [R. C. 1905, § 8756 ; Pen. C. 1877, § 213 ; 
R. C. 1899, § 7025. ]

§ 9430. Substituting child. Every person to whom an infant has been con:
fided for nursing, education or any other purpose, who, with intent to deceive 
any parent or guardian of such child, substitutes or produces to such parent 
or guardian another child in the place of the one so confided, is punishable by 
imprisonment in the penitentiary not less than one and not exceeding seven 
years. [R. C. 1905, § 8757; Pen. C. 1877, § 214 ; R. C. 1899, § 7026.] 

§ 9431. Omission of duty by officer of vessel. Every owner, master or com
mander of any vessel arriving from a port without this state, who knowingly 
lands, or permits to land, at any port, city or place within this state, any pas
senger or band who is a foreign convict of any crime which, if committed in 
this state, would be punishable therein, without giving notice thereof to the 
mayor of such city or other principal muni�ipal officer of such place or port, 
is guilty of a misdemeanor. [R. C. 1905, § 8758 ; Pen. C. 1877, § 215 ; R. C. 
1899, § 7027.] 

§ 9432. Public officer. Duty omitted. Punishment. When any duty is or
shall be enjoined by law upon any public officer, or upon any person holding 
any public trust or employment, every willful omission to perform such duty 
when no special provisions shall have been made for the punishment of sueh 
delinquency, is punishable as a misdemeanor. [R. C. 1905, § 8759 ; Pen. C. 
1877. § 216 : R. C. 1899, § 7028.) 

§ 9433. Doing prohibited act. Punishment. When the performance of an
act is prohibited by any statute and no penalty for the violation of such statute 
is imposed in any statute, the doing of such act is a misdemeanor. [R. C. 1905, 
§ 8760 ; Pen. C. 1877, § 217 ; R. C. 1899, § 7029.]

It is not criminal offense to fai l  to do act which may be required by statute. Langer 
v. Goode , 21 N. D. 462, 131  N. W. 258, Ann. Cas. 1913D, 429, 1 N. C. C. A. 772.

§ 9434. Disclosing presentment. Indictment. _Every gra�d �uror, �tate 's
attorney, clerk, judge or other officer, who, exceptm� by the �ssumg or m the 
executin e- of a warrant to arrest the defendant, willfully discloses the fact 
of a presentment or indictment having been made for a felony, until the 
defendant has been arrestf'd.  is guilty of a misdemeanor. [R. C. 1905, § 8761 ; 
Pen. C. 1 877, § 218 ; R. C. 1895, § 7030. ]  

§ 9435. Disclosing jury's proceedings. Every grand juror who. except
when required by a court, will fully discloses any evidence adduced before 
the grand jury or nnyth ing wh irh  he h irns<>lf or any other memb_er of the grand
jury m;::y l iaYe sa id, or in wlr n t  111 nm1er h r  or any other grand Juror may have 
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Conspiracy. PEXAL CODE. §§ U43.i-9-l:41

voted on a matter before them, is guilty of a misdemeanor. [R. C. 1905, 
§ 8762 ; Pen. C. 1877, § 219 ; R. C. 1899, § 7031. )

§ 9436. Action in a false name. Every person who maliciously institutes
or prosecutes any action or legal proceeding, or makes or procures any arrest 
,in the name of a person who does not exist or has not consented that it be 
instituted or made, is guilty of a misdemeanor. [R. C. 1905, § 8763 ; Pen. C. 
1877, § 220 ; R. C. 1899, § 7032. ] 

§ 9437. Maliciously procuring search. Every person who maliciously and
without probable cause, procures a search warrant to be issued and executed, 
is guilty of a misdemeanor. [R. C. 1905, § 8764 ; Pen. C. 1877, § 221 ; R. C. 
1899, § 7033.] 

§ 9438. Oomm.unicating with inmate of penitentiary. Every person who, not
being authorized by law or by consent of the warden, deputy warden or other 
person in charge of the penitentiary, communicates with any inmate of the 
penitentiary or brings into, or conveys out of, the penitentiary any letter or 
printing, to or from any such inmate, is guilty of a misdemeanor. [R. C. 1905, 
§ 8765 ; Pen. C. 1877, § 222 ; R. C. 1895, § 7034.]

§ 9439. County auditor. Neglect to canvass returns. Every county auditor
who willfully refuses or neglects to canvass the election returns of his county, 
or neglects to make proper abstracts thereof and forward the same to the 
proper officer, as is or may hereafter be provided by law, or fails to issue 
certificates of election to the persons lawfully entitled thereto, is punishable 
by a fine not exceeding one hundred dollars for each refusal or neglect. 
[R. C. 1905, § 8766 ; Pen. C. 1877, § 223 ; R. C. 1899, § 7035.] 

§ 9440. False certificates. Every public officer who, being authorized by
law to make or give any certificate or other writing, knowingly makes anrl 
delivers as true any such certificate or writing containing any statement which 
he knows to be false, is guilty of a misdemeanor. [R. C. 1905, § 8767 ; Pen. C. 
1877, § 224 ; R. C. 1899, § 7036.J 

CHAPTER 17. 
CONSPIRACY. 

§ 9441. Orimhial conspiracies defined. If two "r more persons conspire,
"either : 

1. To commit a crime : or,
2. Falsely and maliciously to indict --!'nother for a crime, or to procure

another to be complained of or arrested f"or a crime ; or, 
3. Falsely to institute or maintain an action or special proceeding ; or,
4. To cheat and defraud another out of property, by any means which are

in themselves criminal or which, if executed, would amount to a cheat, or to 
obtain money or any other property by false pretenses ; or, 

5. To prevent another from exercising a lawful trade or calling or doing
any other lawful act, by force, threats, intimidation, or by interfering or 
threatening to interfere with tools, implements or property belonging to or 
used by another, or with the use or employment thereof ; or. 

6. To commit any act injurious to the public health, to public morals or to
t.rade or commerce, or for the perversion or obstruction of justice, or of the 
d11e administration of the laws ; each of them is guilty of a misdemeanor. 
[R. C. 1905, § 8768 ; Pen. C. 1877, § 225 ; R. C. 1895, § 7037.] 

Action will not generally lie for merely inducing another to br.-ak h i!!  contra<'t .. !'X· 
cept where dire.-t fraud or force or coercion has been used. Sleeper v. Baker. 22 
N. D. 386, 39 L.R.A. ( N.S. ) 864, 134 N. W. 716 .

What constitutes crime of  conspiracy and evidence in  prosecution therefor. . 3 Am.
St. Rep. 474. 

Definition and nature of conspiracy and general principles relating tlwr,.t o. 51 
Am. Dee. 82.
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§§ 9441-9446 PENAL CODE. Ooospiracy.

Crimine.l Tesponsibility of corp·oration for conspiracy. 2 B. R. C. 246. As to similar provision in Cal. Pen. Code, § 182, see People v. Hamberg 84 Cal. ,as,
24 Pac. 298; People v. Daniels, 105 Cal. 262, 38 Pac. 720; People v. Hohn.es, 118 Cal.
444, 50 Pac. 675. 

§ 9442. Out of state, against peace of state, If two or more persons, being 
out of this state, conspire to commit any act against the peace of this state, 
the commission or attempted commission of which, within this state, would be
treason against the state, they are punishable by imprisonment in the peui
tentiary uot less than one and not exceeding ten years. [R. C. 1905, § 8769; 
Pen. C. 1877, § 226; R. C. 1899, § 7038.] 

§ 9443, Limitation. Peaceable assemblies, No conspiracy is punishable 
criminally unless it is one of those enumerated in the last two sections, and 
the orderly and peaceable assembling or co-operation of persons employed in 
any calling, trade or handicraft for the purpose of obtaining an advance in 
the rate of wages or compensation, or of maintaining such rate, is not a
conspiracy. [R. C. 1905, § 8770; R. C. 1895, § 7039.] 

Conspiracy to control wages of workmen. 28 Am. Dec. 507. 
. Right, of labor union to notify persons not to deal with a certain individual. 19

L.R.A.(N.S.) 85; 18 L.R.A.(N.S.) 707; 32 L.R.A.(N.S.) 748. 
--to forbid its members to handle one's product, 12 L.R.A.{N.S.) 642; 32

L.RA.(N.S.) 792. 
--to divert trade from one with whom it is in controversy. 1 B. R. C. 24�. 
Liability of members of trade combination for injury to b:oycottcd denier, 2 

L.R.A.(N.S.) 824. 
Recovery of money paid to labor organization in order to avoid boycott. <&

L.R.A. (N.S.) 1198. 
Lawfulness of strike· or of threat to cause strike, or to so act as to induce strike,,

when there is no dispute between the strikers nnd their own employers. 6 L.R.A. ( N .S.) 
1067. 

Right, in a.id of strike, to employ peaceable persuasion to induce persons not under
contract to quit, or not accept employment. 41 L.R.A.(N.S.) 445. 

--to use money to induce persons not under contract, to quit or not e.coept employ•
ment. 41 L.R.A. (N.S.) 453. 

Controversy over " open ,, or "closed ,, shop as justification for meana employed to
aid strike. 17 L.R.A. ( N .8.) 162; 35 L.R.A. ( N .S.) 787. 

System of work as justification for strike. 37 L.R.A.{N.S.) l'Tll. 
Forcing discharge of foreman or coemploye as justification for strike. 42 L.R.A.(N.S.)

1048. 
Injunction e.ge.inst strikes. 28 L.R.A. 464, 

§ 9444. Overt act necessary. Exceptions. No agreement except to commit 
a felony upon the person of another, or to co=it arson or burglary amounts 
to a conspiracy, unless some act beside such agreement is done to effect the 
object thereof, by one or more of the parties to such agreement. [R. C. 1905, 
§ 8771 · Pen. C. 1877, § 227; R. C. 1899, § 7040.] 

As to similar provision in Cal. Pen. Code, § 184, see People v. Daniels, 105 Cal. 262, 
38 Pac. 720. 

§ 9445. Hindering citizen to obtain employment. Every person, corpora
tion or agent thereof, who maliciously interferes or hinders, in any way, 
anv citizen of this state from obtaining employment o: en�oyin� employme)1t 
al;eady obtained, f rom any other person or corporation, 1S guilty of a mis
demeanor. [R. C. 1905, § 8772; Const. § 23; R. C. 1�99, § 7041.] 

§ 9446 Black list. Punishment. Every corporation, officer, agent or em-
1 th· f and every person of any corporation on behalf of such cor• 

P 
oye

_ ere
� ' exchanges with or furnishes or delivers to any other corpora

�oratlon, w O 
nt employe or person thereof, any " black list," is

t10!1
1 

or f
any _oflid 

c::i,�a!!:. '[R. c. 1905, § 8773; Const. § 212; R. C. 1899, § 7042.} gm ty O arms e 63 LR.A. 289; 4 L.R.A.(N.S.) 1118. 
Bi'.'ckli�ting e�pl1Y'l,5i;._cklisti�g. 20 L.R.A, 342; • L.R.A. (N.S.) 1121. 
InJ unction aga1ns 
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CHAPTER 18. 
TREASON AND MISPRISION OF TREASON'. 

§ �447. Treas_on defined. �itnesses. �ni�hment. Every person owi:ng 
allegiance. to this state who levies war agamst 1t, or adheres to its enemies or 
gives them aid or comfort within this state or elsewhere, is guilty of treason. 
No person shall be convicted of treason unless on the evidence of two witnesses 
to the same overt act, or his confession thereof in open court. Every person 
guilty of treason shall, upon conviction thereof, be punished by death, or, 
at the discretion of the court, shall be imprisoned in the penitentiary .not Iess
than five years atJd be forever incapable of holding any office under this state. 
[R. C.1905, § 8774; Const.§ 19: R. C. 1899, § 70-!3.J 

Criminal responsibility of corporation for treason. 2 B. R. C. 253. 
Criminal liauility of children for. 36 L.R.A. 208. 
Proof of corpus delicti in prosecution for. 68 L.R.A. 56. 

§ 9448. Misprision of treason. Every person owing allegiance to this state 
and having knowledge of any treason against it, who conceals and does not, . 
aa soon as may be, disclose the same and make the same known to the 
governor or the attorney-general, or to some judge of this state or of some 
district thereof, or to the state's attorney of some county, or a magistrate 
thereof. is i?Uilty of misprision of treason and, upon conviction thereof, shall 
be punished by imprisonment in the penitentiary not less than one and noi 
exccediug five years. [R. C. 1905, § 8775; R. C. 1895, § 7044.J

CHAPTER 19. 
SUICIDE. 

§ 9449. Suicide deft.ned. Suicide is the intentional taking of one's own.
life. [R. C. 1905, § 8776; Pen. C. 1877, § 229; R. C. 1899, § 7W5.J

§ 9450. Attempting suicide. Every person who, with intent to take his
own life, commits upon himself any act dangerous to human life, or which if
committed upon or toward another person and followed by death as a con.se
quence, would render the perpetrator chargeable with homicide, is guilty of 
attempting suicide. [R. C. 1905, § 8777; Pen. C. 1877, § 230; R. C.1899, § 7046.J

Attempt of intoxicated person to commit suicide. 36 L.R..A. 479. . 
Attempt t-0 commit suicide as a crime. 7 L.R.A.(N.S.) 2S6. 

§ 9451. Advising and aiding suicide. Every person who willfully, in any
manner advises, encourages, abets or assists another person in taking his own 
life, is guilty of aiding suicide. [R. C. 1905, § 8778; Pen. C. 1877, § 231; R. C. 
1899, § 7047.J 

Inciting or abetting suicide. 66 L.R.A. 304; 22 L.R • .A. ( N.S.) 24�. . 
§ 9452. Furnishing weapon or drug. Every pe_rson who willfully �rn1s?es 

another person with any deadly weapon or po1so_nous «'.frug, _knowrn� t.n�t
such person intends to use such weapon or drug m takmg his o_wn life, is 
guilty of aiding suicide, if such person thereafter employs such mstruIUent 
or drug in taking his own life. [R. C. 1905, § 8779; Pen. C. 1877, § 23�; R. C. 

1899, § 7048.] . . . 
§ 9453. Aiding attempt. Every person who l!1llfully aids ano�her m _at-·

tempting to take his own life, in any manner wh.1ch by the_ preceding se�tion 
would have amounted to aiding suicide if the person a�1�ted had actually
taken his own life, is guilty of aiding an attempt at SU1cide. [R. C. 1905,
§ 8780; Pen. C. 1877, § 233; R. C. 1899, § 7049.) 

. . . . 
§ 9454. Incapacity no defense. It is no defense to a prosecution fo�. a:iding

suicide oT aiding an attempt at suicide, that the person who committed o.r
attempted to commit the suicide was not a P':_rson �eemed <.'l\p�hle of com.
mitting crime. [R. C. 1905, § 8781; Pen. C. 1817, § 23-1; R. C. 1::,89, § 'i050.]
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§ 9455. Aiding suicide. Punishment. Every person guilty of aiding suicide
. is punishable by imprisonment in the penitentiary not less than seven years. 
· [R. C. 1905, § 8782 ; Pen. C. 1877, § 235 ; R. C. 1899, § 7051. ]

§ 9456. Attempting suicide. Punishment. Every person guilty of attempt
ing suicide or of aiding an attempt at suicide, is punishable by imprisonment
in the penitentiary not less than one and not exceeding two years, or by a
fine not exceeding one thousand dollars, or both. [R. C. 1905, § 8783 ; Pen. C.
1877, § 236 ; R. C. 1899, § 7052. ]

CHAPTER 20. 

HOMICIDE. 

§ 9457. Homicide deAned. Homicide is the destruction of the life of one
human being by the act, agency, procurement or culpable omission of another. 
[R. C. 1905, § 8784 ; Pen. C. 1877, § 237 ; R. C. 1895, § 7053. J 

Indictment which shows that accused killed another by feloniously and willfully 
beating him with club charges manslaughter in first degree. Sta.te v. Edmunds, 20 S. D. 
135, 104 N. W. 1115. 

May a corporation be convicted of homicide. 21 L.R.A. (N.S. ) 9il8. 
Criminal responsibility of corporation for homicide. 2 B. R. C. 247. 

§ 945�. Homicides classi1led. Homicide is either :
· l. Murder.

2. Manslaughter.
3. Excusable homicide ; or,
4. Justifiable homicide. [R. C. 1905, § 8785; Pen. C. 1877, § 238 ; R. C. 1899,

§ 7054. J
§ 9459. Corpus delicti, how proved. Confession. No person can be con

victed of murder or manslaughter or of aiding suicide, unless the death of 
the person · alleged to have been killed and the fact of the killing by the 
accused as alleged, are each established as independent facts ; the former 
by direct proof and the latter beyond a reasonable doubt ; but in no case 
upon a JJlea of not ·guilty, shall the confession or admission of the accused, 
in writing or otherwise, be admissible to establish the death of the person 
alleged to have been killed. [R. C. 1905, § 8786; Pen. C. 1877, § 239; R. C.  
1895, § 7055.] 

Proof of corpus delicti in homicide case. 68 L.R.A.  73 ,  75-78. 
Sufficiency of circumstantial evidence to identify remains found aa those of persons 

charged to have been killed. 7 L.R.A. ( N.S. ) 181. 
§ 9460. Petit treason abolished. The rules of the common law, distinguish

ing the killing of a master by his servant, and of a husband by his wife, as 
petit treason, are abolished, and these offenses are deemed homicides, punish
able in the manner prescribed by this chapter. [R. C. 1905, § 8787 ; Pen. C.  
1877, § 240 ; R. C. 1899, § 7056.] 

§ 9461. Oomldential or domestic relation. Whenever the grade or punish
ment of homicide is made to depend upon its having been committed under 
circumstances evincing a depraved mind or unusual cruelty or in a cruel 
manner, the jury may take into consideration the fact that any domestic or 
confidential- relation existed between the accused and the person killed, in 
determining the moral quality of the acts proved. [R. C. 1905, § 8788 ; Pen. C. 
1877, § 24.1 ; R. C. 1899, § 7057.] 

§ 9462. Murder deftned. Homicide is murder in the following cases :
1. When perpetrated without authority of law, and with a premeditated

design t.o effect the death of the person killed or of any other human being. 
2. When perpetrated by any act imminently dangerous to others and

C'vincin g a depraved minJ, regardless of human life, although without any 
premeditated design to effect the death of any particular individual. 
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3. When perpetrated without any design to effect death by a person engaged
in the commission of any felony. [R. C. 1905, § 8789; Pen. C. 1877, § 242; 
B. C. 1899, § 7058.]

Murder defined. State v. Belyea, 9 N. D. 353, 83 N. W. 1; Territory v. Bannigan, 1
D. 451, 46 N. W. 597; State v. Redington, '7 S. D. 368, 6-i N. W. 170.

Murder defined. State v. Redington, 7 S. D. 368, 64 N. W. 170; State v. Belyea, 9
N. D. 353, 83 N. W. 1; Territory v. Bannigan, 1 D. 432, 46 N. W. 597.

Jury may find accused guilty of manslaughter in first degree under indictment charg
ing murder. State v. Stumbaugh, 28 S. D. 50, 132 N. W. 666. 

Elements of deliberation and premeditation as affected by the brevity of the period 
elapsing between the resolution to kill and the homicide. 7 L.R.A. (N.S.) 1056. 

Homicide in resisting arrest, or officers of justice. 66 L.R.A. 353; 33 L.R.A. ( N .S.) 
133. 

--in mutual combat voluntarily entered into. 45 L.R.A.(N.S.) 646. 
--by accident or misadventure. 1 L.R.A.(N.S.) 9iH; 2 L.R.A.(N.S.) 719; 3 

L.R.A.(N.S.) 1153.
Negligent homicide. 61 L.R.A. 277; 63 L.R.A. 392.
As to similar provision in Cal. Pen. Code, H 187-189', see Ex parte Wolff, 59 Cal.

94; People v. Schmidt, 63 Cal. 28; People v. De La Cour Soto, 63 Cal. 165; People v. 
Munn, 65 Cal. 211, 6 Am. Cr. Rep. 431, 3 Pac. 650; People v. Keefer, 65 0..1. 232, 5 
Am. Cr. Rep. 6, 3 Pac. 818; People v. Ah Toon, 68 Cal. 362, 9 Pac. 311; People v. 
Abbott, 66 Cal. XVIII, 4 Pac. 769; People v. Knapp, 71 Cal. 1, 11 Pac. '793; People v. 
Kernaghan, 72 Cal. 609, 14 Pac. 566; People v. Olsen, 80 \Jal. 122, 22 Pac. 125; People 
v. Hyndman, 99 Cal. 1, 33 Pac. 782; People v. Wright, 93 Cal 564, 29 Pac. 240; People
v. Burgle, 123 Cal. 303, 55 Pac. 9.18; People v. Mendenhall, 135 Cal. 344, 67 Pac. 325;
People v. Glaze, 139 Cal. 154, 72 Pac. 965; People v. Wardrip, 141 Cal. 229, '74 Pac.
744; People v. Ung Ting Bow, 142 Cal. 341, 75 Pac. 89'9; People v. Suesser, 142 Cal.
354, 75 Pac. 1093; People v. Woods, 147 Cal. 265, 81 Pac. 652; People v. McRoberta, 1
Cal. App. 25, 81 Pac. 734; People v. Waysman, 1 Cal. App. 246, 81 Pac. 10&7.

I. By excessive or improper chastisement. 60 L.R.A. 801.
8. Unintentional homicide in the commission of an unlawful act. 19 Am. Rep. 2; 90

Am. St. Rep. 571. 
--in the commission of felonies. 63 L.R.A. 354. 
--in carrying out unlawful conspiracy. 68 L.R.A. 193; 45 L.R.A

'.
(N.S.) 55. 

--in commission of, or attempt to commit abortion. 63 L.R.A. 902. 
Responsibility of one assisting in burglary during which his companion commits 

murder. 6 L.R.A.(N.S.) 1154. 
§ 9463. Felony used in last section deilned. The word " felony," in the

iast section imports any act or omission declared or defined to be a felony 
by any law of this state or by this code without regard to the effect thereon 
of the punishment actually imposed. [R. C. 1905, § 8790; R. C. 1895, § 7059.] 

§ 9464. Design to effect death inferred. A design to effect death is inferred
from the fact of killing, unless the circumstances raise a reasonable doubt 
whether such design existed. [R. C. 1905, § 8791; Pen. C. 1877, § 243; R. C. 
1899, § 7060.] 

Common intent in homicide in carrying out unlawful purpose. 68 L.R.A. 203. 
Effect of absence of intent to do harm in homicide by misadventure. 3 L.R.A.(N.S. I 

1155. 
Right on trial for homicide to show immorality of deceued as bearing on defendant's 

intent or motive. 36 L.R.A.(N.S.) 397. 
Right of one under trial for homicide to testify as to his intenC. 23 L.R.A.(N.S.) 

388; 34 L.R.A. (N .S.) 324. 
§ 9465. Premeditation. A design to effect death sufficient to constitute

murder may be formed instantly before committing the act by which it is 
carried into execution. [R. C. 1905, § 8792; Pen. C. 1877, § 244; R. C. 1899, , 
§ 7061.]

Premeditation in case of homicide in mutual combat. 45 L.R.A. (N.S.) 648. 
§ 9466. Anger or intoxication no def enae. Homicide committed with a

,lesign to effect death is not the less murder because the perpetrator was in 
& state of anger or voluntary intoxication at the time. [R. C. 1905, § 8793; 
Pen. C. 1877, § 245; R. C. 1899, § 7062.] 

Heat of paBBion which will mitigate or reduce the degree of a homicide. 5 L.R.A.(N.S.) 
809. 

What intoxication will excuse. 36 L.R.A. 470. 
Drunkenness as defense to homicide. 13 L.R.A.(N.S.) 1024; 25 L.R.A.(N.S.) 376. 
Killing in self defense while intoxicated. 36 L.R.A. 476. 
Intent in homicide by intoxicated person. 36 L.R.A. 470. 
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Elfect of deliberation and premeditation in homicide by Intoxicated peraon. 36
L.R.A. 473.

Ex istence of previous intent to kill as affecting degree of homicide in heat of pa&11ion.
5 L .R .A. ( N.8. ) ftlg.

§ 0467. Act imminently dangerous to others. Homicide perpetrated by
an act imminently dangerous to others and evincing a depraved mind regard
less of human life, is not the less murder because there was no actual intent 
to injure others. [R. C. 1905, § 8794 ; Pen. C. 1877, § 246 ; R. C. 1895, § 7063. ] 

Intention to \\·ound only, as affecting degree of homicide in absence of excuse or jus· 
ti licat ion. 35 L.R.A. ( N  . .S. ) 621 .  

Assault with intent to murder or kill by unlawful act aimed at another tba.n the on" 
injurrd. 37 L.R.A. ( N.S. l 1 72. 

§ £14:8. Murder divided into two degrees. According to the facts and cir
cumstances attending the killing, or as specially declared by law, murder is 
deemed, either : 

1. Murd er in the first degree ; or,
2. Murder in the second degree. [R. C. 1905, § 8795 ; R. C. 1895, § 7064. ]

D<'gree of homicide in k i ll ing wife, as affected by her confession of, or declaration of
lnknt to commit, adultery. 38 J..R.A. ( N.S. ) 99. 

l're<;umption as to d i stinctive elements of murder In first degree from uae of deadly 
weapon. 34  L.R.A. ( X.S . )  74. 

K i l l ing or assau lting of a relative or friend of defendant as a sufficient provocation 
to reduct? a homicide to manslaughtl'r. 17 L.R.A. ( N .S. ) 795. 

Ae to similar provision in Cal. Pen . Code. § 1 89 .  set> Ex parte Wolff, 59 Cal. 9 4 : 
People v. Olsen , 80 Cal. 122 .  22 Pac. 125 ; People v. Wardrip, 141 Cal. 22g, 74 Pac. 744 : 
Pe ople v. Woods, 147  Cnl. 265, 8 1  Pac. 652.  

§ �469. Degrees of murder defined. Every murder perpetrated by means
of poison, or by lying in wait, or by torture, or by other willful, deliberate or 
premeditated killing, or in  committing or attemptin g to commit any sodomy, 
rape, mayhem, arson, robbery or burglary, shall be deemed murder in the 
first degree ; all other kinds of murder shall be deemed murder in the second 
degree.  [ R. C. 1905, § 8796 ; R. C. 1895, § 7065 . ]  

i-:t.ntutory division of  d!';rrccs of  homicidt>.  1 8  Am.  Dec. 774. 
EITc<'t of statutory declara tion that murd!'r committed by ct'rtain mf'ans, or whi le en• 

gaged in commission of folonv , sha l l  be murder in the first degree, upon right of jury 
to pnss upon degree. 12 L.R.A. ( N.S. ) 935. 

When homi<'ide by unlawful act aimed at another than the one killed ia murder in 
the fi rst d<'grce. 63 L.R.A. 6G2 .  

--whf'n murder in  the S<'<'ond or a. lower degree. 63 L.R.A.  663. 
§ 9470. Manslaughter defined. Homicide, not excusable or justifiable. but

perpetrated in a mann ('r not constituting murder, is manslaughter. [R. C. 
1905, § 8797 ; R. C. 1895, § 7066. ] 

Indictment which shows that accused killed another by felon iously and willfully beat
ing him with club charges manslaughter in first degree, State v. Edmunds, 20 6. D .  
135 ,  104 N.  W.  1115 .  

Condition of  mind of  slayer which reduces murder to  manslaughter. 134  Am. St. 
Rep. 726.  

As to similar provision in Cal. Pen. Code, I 192, aee People v. Munn., 65 Cal. 211,  6 
.Am. Cr. Rep. 431,  3 Pac. 650 ; People v. Olsen , 80 Cal. 122 ,  22 Pac. 125 ; People v. Peame, 
1 1 8  Cal. 154, 50 Pac. 376 ; People v. Denomme, 123 Cal. XVIII, 56 Pac. 98 ; People v. 
Thomson, 145 Cal. 717, 79 Pac. 435 ; Huntington v. Superior Court, 5 Cal. App. 288, 90 
Pac. 1 4 1 .  

§ 9471. Manslaughter divided into two degrees. According to the facts
and circumstances attending the killing, or as specially declared by law, man
slau{rhtcr is, either : 

1 .  Manslaughter in the first degree ; or, 
i. Manslaughter in the second degree. [R. C. 1905, § 8798 ; R. C. 1895.

§ 7067. l
§ 9472. Punishment for murder in first degree. Every perscn convicted

of murd('r in the first degree shall suffer death or be imprisoned in the peni
tentiary for life.  [R. C; 1905, § 8799 ; Pen. C. 1877, § 249 ; 1883, ch. 9, §§ 1, 2 ;
R. C. 1 895, § 7068 . ]

Ju ror <'annot b<>  ehallml!cd for hold ing opinions against eapital punishment, but mny
be a�k<-cl tlw qu""t ion u basis for peremptory challenge. State v. Garrington, 11 S. D.
t713, 76 N. W. 326.
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Changing punishment of one convicted of murder. State v. Rooney, 12 N. D. 144, 95 
X. \\" . ;, 1 3 ;  nffirm!'d in  Rooney v. North Dakota., 196 U. S. 3 19, 4\1 L.ed. 494, 25 S. Ct.
R. 164, 3 Ann. Cas. 76.

As to s im i lar pr ovision in Cal. Pen. Code, § 190, see Prople v. Welch . 49 Cal . 174 :
People v. Brown, 59 Cal. 345 ; People v. Jones, 63 Ca.I. 168 ; People v. French , o9 Ca.I . 
169 ,  10 Pac. 378 ; People v. Bawlien, 90 Cal. 1 '>5 ,  27 l'ac. 204 ; People v. )ldendrez, 
129 Cal. 549, 62 Pac. 109 ; People v. Ross, 134 Cal. 256, 66 Pac. 229 .  

§ 9473. Punishment for murder in second degree. Every person convicted
of murder in the second degree shall be imprisoned in the pen itentiary noi 
less than ten and not exceeding thirty years. [R. C. 1905, § 8800 ; R. C. 1895, 
§ 7069. ]

§ 9474. Punishment for ma.nsla.ughter in first degree. Every person con
victed of manslaughter in the first degree shall be punished by imprisonment 
in the penitentiary not less than five and not exceeding fifteen years. [R. C. 
1905, § 8801 ; Pen. C. 1877, § 253 ; R. C. 1895, § 7070.] 

§ 9475. Punishment for manslaughter in second degree. Every person
convicted of manslaughter in the second degree shall be punished by imprison
ment in the penitentiary not less than one and not exceeding five years, or by 
,imprisonment in the county jail not exceeding one year, or by a fine not 
exceeding one thousand dollars, or by both such fine and jmprisonment. 
[ R. C. 1905, § 8802 ; Pen. C. 1877, § 261 ; R. C. 1895, § 7071. ] 

§ 9476. Jury determines . degree of murder. The jury before whom any
person prosecuted for murder is tried, shall, if they find such person guilty 
thereof, determine by their verdict, whether it is of murder in the first degree 
or of murder in the second degree. [R. C. 1905, § 8803 ; R. C. 1895, § 7072. ] 

Effect of statutorv declaration that murder commitu-<l bv <'ertain  mean�, or wh i l e  
�nguged in commission o f  felony, shall b e  murder i n  the tirst degree, upon right of 
Jury to pass upon degree. 12 L.R.A. ( N .8 . ) 935 . 

§ 9477. Jury must o.etermine punishment. The jury before whom any
person prosecuted for murder is tried, shall, if they find such person guilty 
thereof, fix and determine by their verdict, the pnnishment to be inflictrd, 
within the limits prescribed by law, as for example : if they find such person 
guilty of murder in the first degree, they must designate in their verdict 
whether he shall be punished by death or imprisonment in the penitentiary 
for life ; or, if they find such person guilty of murder in the second degree, 
they must designate in their verdict the term of bis imprisonment in the 
penitentiary not less than ten and not exceeding thirty years. [R. C. 1905, 
§ 8804 ; 1883, ch. 9, §§ 1, 2 ;  R. C. 1895, § 7073. )

Court's duty is to inform jury as to two methods of punishment, leaving to jury to 
say which shall be inflicted. State v. Peltier, 2 1  N. D. 1 88, 129  N. W. 451. 

§ 9478. Court to enter judgment according to verdict. Exception. When
ever any person is convicted of murder by the verdict of a jury, it shall be 
the duty of the court to enter judgment against such person, in accordance 
with such verdict, or otherwise as provided by section 10893 of the code of 
criminal procedure. [R. C. 1905, § 8805 ; R. C. 1895, § 7074. ] 

§ 9479. Mansla.ughter. Jury. Degree. Punishment. Court. The jury
before whom any person is prosecuted for murder, may, according to the facts 
and circumstances disclosed by the evidence, find such person guilty of man
slaughter. Whenever the jury finds any person guilty of manslaughter, 
either upon a prosecution for murder or a prosecution for manslaughter, they 
shall determine by their verdict whether it is of manslaughter in the :first 
degree or of manslaughter in the second degree, and shall also fix and 
determine by their verdict the punishment to be inflicted, within the limits 
prescribed by law, and it shall be the duty of the court to enter judgment 
against such person in accordance with such verdict, or otherwise as pro
v ided by section 10893 of the code of criminal procedure. [R. C. 1905, § 8806 ; 
R. C. 1 8%, § 7075.]

§ · 9480. Murder. Manslaughter. Plea. Guilty. Court. Whenever any
person prosecuted for murder or manslaughter pleads guilty, he shall ,  in his 
plea, designate whether he is guilty of murder in the first degree or in the 
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second degree, or of manslaughter in the first degree or in the second degree, 
and the court shall, if said plea is accepted, determine the punishment to be 
i uflicted therefor within the limits prescribed by law, and enter judgment 
against such person in accordance with such determination .  But the court 
may, in its discretion, examine witnesses to aid in the determination of the 
punishment to be inflicted or submit the same to a jury to determine the 
punishment, or, at its discretion, may refuse to receive a plea of guilty and 
· submit the whole case to a jury. [R. C. 1905, § 8807 ; R. C. 1895, § 7076.]

Plea of guilty must be positive and definite as to degree, and must not merely refer 
to information . State v. Noah, 20 N. D. 28 1 ,  124 N. W. 1121 .  

§ 9481. Treason. Murder. Death. Time of execution. Whenever the
court or jury shall designate that a person convicted of treason or of murder 
in the first degree shall be punished by death, it shall be the duty of the 
court entering judgment to fix the day of the execution thereof, which day 
shall not be less than six months after the day on which th.s:. jlrpJ?ment and 
seutence are entered and not longer than nine months. [R. '1. 1905, § 8808 ; 
R. C. 1895, § 7077. ]

§ 9482. Duel. Xj)Jing in st&te. Murder second degree. Every person
who by previous appointment or engagement fights a duel within the juris
diction of this state and in so doing inflicts a wound upon any person, whereof 
the person so injured dies, is guilty of murder in the second degree. [R. C. 
1905, § 8809 ; R. C. 1895. § 7078.] 

Homicide in tbe commission of dueling. 63 L.R.A. 377. 
Degree of homicide in case of killing in duel. 5 L.R.A. (N.S. ) 821.  

§ 9483. Second, surgeon, at duet Manslaughter ftrst degree. Every person
who acts as a second or surgeon at any such duel as is mentioned in the pre
ceding section and is rresent when the wound is inflicted whereof death 
ensues, is guilty of manslaughter in the first degree.  [R. C. 1905, § 8810 ; 
R. C. 1895, § 7079. ]

§ 9484. Duel. Killing without state. Murder second! degree. Every
person, being an inhabitant or resident of this state, who, by previous appoint
ment or engagement made within the same, fights a duel without the juris
diction of this state, and in so doing inflicts a mortal wound upon a person, 
whereof he afterwards dies within this state, shall be deemed guilty �f murder 
in the second degree within this state, and may be tried, convicted and 
sentenced in the county where the death happens. [R. C. 1905, § 8811 ; Pen. C. 
1877, § 24 7 ; R. C. 1895, § 7080.] 

§ 9485. Second, surgeon, at duel. Manslaughter flrst degree. Every person,
being an inhabitant of this state, who acts as a second or surgeon at any such 
duel as is mentioned in the preceding section and is present when a wound is 
inflicted whereof death ensues, is guilty of manslaughter in the first degree. 
[R. C. 1905, § 8812 ; R. C. 1895, § 7081. )  

§ 9486. Conviction. A.cquitt&l in other st&te defense. A person prosecuted
under the last two preceding sections may plead a former conviction or 
acquittal of the same offense in any other state or country, and such plea, if 
admitted or established, shall be a bar to all further or other proceedings 
against him for the same offense within this state. [R. C. 1905, § 8813 ; R. C. 
1895, § 7082. ] 

§ 9487. Homicide in forcibly taking mine. Murder. If any p\lrson or
persons shall associate and agree to enter or attempt to enter by force of 
numbers, and the terror such numbers is calculated to inspire, or by force 
and violence, or by threats of violence against any person or persons in the 
actual possession of any lode, gulch or placer claim, and upon such entry or 
attempted entry, any person or persons shall be  killed, said persons and all 
und each of them so entering or attempting to enter, shall be deemed guilty 
of murder in the second degree, and punished accordingly. Upon the trial 
of such cases, any person cognizant of such entry or attempted entry, who 
sh all be present and aiding, assisting or in any wise encouraging such entry 
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or attempted entry, shall be deemed a principal in the commission of said
offense. [R. C. 1905, § 8814 ; Pen. C. 1877, § 248 ; R. C. 1895, § 7083.) 

§ 9488. Homicide, when manslaughter in first degree. Homicide 1s man
slaughter in the first degree in the following cases : 

1. When perpetrated without a design to effect death by a person while
engaged in the commission of a misdemeanor. 

2. When perpetrated without a design to effect death, and in a heat of
passion, but in a cruel and unusual manner or by means of a dangerous 
weapon, unless it is committed under such circumstances as constitute excus
able or justifiable homicide. 

3. When perpetrated unnecessarily either while resisting an attempt by 
the person killed to commit a crime or after such attempt shall have failed. 
[R. C. 1905, § 8815 ; Pen. C. 1877, § 250 ; R. C. 1899, § 7084. ] 

Jury may find defendant charged with murder, guilty of manslaughter in firat degree. 
State v. � ,umbaugh, 28 S. D. 50, 132 N. W. 666. 

Selfdefensc in resisting Oillicer. 5 LJR.A. ( N.S. ) 1016, 
Kil ling in 11elfdefense, officer usinit unnecessary force in making arrest. 66 L.R.A. 367. 
When homicide by unlawful act aimed at another than the one killed is manslaughter. 

63 L.R.A. 666. 
Anault witfl intent to murder or kill by unlawful act aimed at another than the one 

injured. 37 L.R.A. ( N.S. ) 172. 
Assault or homicide aa affected by mistake aa to identity of victim, 83 L.R.A. ( N.B. ) 

1070. 
1. Homicide in the commission of unlawful acts not feloniea. 63 L.R.A. 379 ; 19 Am. 

Rep. 2 ;  90 Am. St. Rep. 571.  
Homicide in carrying out unlawful conspiracy. 68 L.R.A. 193.  
Criminal responsibility of one who aids another in assault in which the latter, with

out his knowledge or consent, uses a deadly weapon. 23 L.R.A. ( N.13. ) 273. 
§ 9489. Abortion. KiJHng unborn quick child. '..['he willful killing of an

unborn quick child by an injury committed upon ihe person of the mother 
of such child, and not prohibited in the next following section, is manslaughter 
in the first degree. [R. C. 1905, § 8816 ; Pen. C. 1877, § 251 ; R. C. 1899, § 7085. ) 

Homicide in commission of, or attempt to commit, abortion. 63 L.R.A. 902. 
Justifiable homicide in commi88ion of or attempt to commit an abortion. 63 L.R.A . 

909. 
§ 9490. Abortion by administering drugs. Instruments. Every person

who administers to any woman pregnant with a quick child, or who prescribes 
for such woman, or advises or procures any such woman to take any medicine, 
drug or substance whatever or who uses or empl.>ys any instrument or �ther 
means with intent thereby to destroy such child, unless the same shall have 
been necessary to preserve the life of such mother, is guilty in case the death 
of the child or of the mother is thereby produced, of manslaughter in the 
first degree. [R. C. 1905, § 8817 ; Pen. C. 1877, § 252 ; R. C. 1899, § 7086. ] 

§ 9491. Manslaughter in second degree deiined. Every killing of one
human being by the act, agency, procurement or culpable negligence of 
another, which under the provisions of this chapter is not murder or man
slaughter in the first degree, or excusable or justifiable homicide, is man
slaughter in the second degree. [R. C. 1905, § 8818 ; Pen. C. 1877, § 254 ; 
R. C. 1899, � 7087. J

Eff'ect o f  failure to provide medical attendance to render one guilty o f  man1laughter. 
6 L.R.A. ( N.S. ) 685. 

Criminal responsibility for homicide committed by third person, growing out of an 
altercation between defendant and deceased. 12 L.R.A. ( N .S.) 889. 

Criminal responsibility of one who inflict& a. wound on another reaulting in the lat
ter's dea.th, u affected by negligence or lack of skill in treatment or care of wound. 
22 L.R.A. ( N.S. ) 841 ; 28 L.R.A. ( N.S. ) 665. 

Homicide caused by carelessness and negligence. 61  L.R.A. 277 ; 63 L.R.A. 392. 
--unintentionally committed in perpetration of a practical joke 31 Am. Rep. 606 ; 

40 Am. Rep. 591. 
--by inattention or neglect of duty. 124 Am. St. Rep. 822. 
--bv accident while hunting. 1 L.R.A. ( N.S. ) 991. 
Accidental killing of bystander by shooting in selfdefenae. a L.B.A. (N.8, ) 'flO. 
Homicide by misadventure. 3 L.R.A. ( N .S. ) 1153, 
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§ §  9492-9498 PENAL CODE. Homicide. 

§ 9492. Owner of mischievous animal. If the owner of a mischievous
animal, knowing its propensities, willfully su.&:ers it to go at large, or keeps 
it without ordinary care, and such animal, while so at large or not confined, 
kills any human being who has taken all the precautions · which the circum
�tances permitted, to avoid such animal, the owner is deemed guilty of 
manslaughter in the second degree. [R. C. 1905, § 8819 ; Pen. C. 1877, § 255 ; 
n. C. 1899, § 7088. ]

§ 9493. Negligently navigating vessel. Overloading. Every person navi
gating any vessel for gain who willfully or negligently receives so many 
passengers or such a quantity of other lading on board such vessel that by 
ineaus thereof such vessel sinks, or is overset or injured, and thereby any 
human being is drowned or otherwise killed, is guilty of manslaughter in 
the second degree. [R. C. 1905, § 8820 ; Pen. C. 1877, § 256 ; R. C. 1899, 
§ 7089. ]

§ 9494. Steamboat. Passengers. Negligence. Racing. Every captain or
other person having charge of any steamboat used for the conveyance of 
passengers or of the boilers or engines thereof, who, from ignorance or gross 
ucgkct, or for the purpose of excelling any other boat in speed, creates or 
allows to be created, such an undue quantity of steam as to burst or break 
the boiler or other apparatus in which it shall be generated or any apparatus 
or machinery connected therewith, by which bursting or breaking any person 
is killed, is deemed guilty of manslaughter in the second degree. [R. C. 1905, 
§ 8821 ; Pen.  C. 1877, § 257 ; R. C. 1899, § 7090. ]

§ 9495. Engineer. Negligence. Producing death. Every engineer or other
person having charge of any steam boiler, steam engine or other apparatus 
for g-cneratin g  or employiug steam, employed in any manufactory, railway 
or other mechanical works, who willfully or from ignorance or gross neglect 
creates or allows to be created, such an undue quantity of steam as to bu rst 
or break the boiler, engine or apparatus, or to cause any other accid1mt 
whereby the death of a human being is produced, is guilty of manslaughter 
i n  the second degree. [R. C. 1905, § 8822 ; Pen. C. 1877,  § 258 ; R. C. 1899, 
§ 7091 . ]

§ 9493. Physician. Intoxication. Producing death. Every physician who.
being in a state of intoxif'ation, without a design to effect death, administers 
nny poison, drug or medicine, or does any other act as such physician, to 
another person , whi ch produces the death of such other person, is guilty of 
manslaughter in the second degree. [R. C. 1905, § 8823 ; Pen. C. 18i7, § 259 ; 
U. C. 1 899, § 7092.]

§ 9497. Keeping gunpowder. Other explosives. Every person guilty of
making or keeping gunpowder, saltpetre, guneotton , nitroglyce1·ine or dyn a 
mite o r  any compound o f  the same, o r  any fulminate o r  substance which is 
intended to be used by exploding or igniting the same, in order to produce 
a force to propel missiles or to rend apart substances, within any city or 
village in  any quantity or amount prohibited by law, or by any ordinance 
of said city or village, in  consequ<'nce whereof any explosion occurs whereby 
any human being- is kill rd ,  is guilty of manslaughter in the second dPgree, 
[R. C. 1 905, § 8824 ; Pen. C. 1877, § 260 ; R. C. 1895, § 7093. ] 

§ 9498. Setting spring gun, trap or device. Every person who sets any
11pring  or other gun or trap or device operating by the firing or exploding of 
gunpowder or any other explosive, and leaves or permits the same to be left. 
except in the immediate presence of some competent person, shall be deemed 
to have committed a misdemeanor ; and the killing of any person by the 
firin g- of a gun or other device so set shall be deemed to be manslaughter in 
the first dC'gree. [R. C. 1905, § 88�5 ; R. C. 1895, § 7094. ) 

Liahi l i t .v for k i l l ing or in j u r i ng t respassers by m<'uns of spring gun, trap or other
da , 1'.!. .rous i nstrumc•1 1t. 20 L.R.A.  156 .  

Cr i m i 11 n l  rPs pons i hi l i ty for cl<-ath c :l l l �Pd by spr ing gun or other dangerous mantrap 
upon orw's own property. 14 L.f:.A. ( );.8. ) 346 .  
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Homicide. PENAL CODE. §§ 94!)9-U.503

§ 9499. Arson. Night time. Destroying life. Every person who willfully
and maliciously burns, in the night time, the dwelling house of another or 
of which he is a lessee or tenant, whereby the life of any person is destroyed, 
or who, in the night time, willfully and maliciously sets fire to any other 
building, owned by himself or another, by the burning whereof such dwellin_ghouse shall be burnt in the night time, whereby the life of any person 1s 
destroyed, shall be deemed guilty of murder in the second degree. [R. C. 1905, 
§ 8826 ; R. C. 1895, § 7095. l

As to s imi l ar pro\·ision in Cal. Pen. Code, U 447-440, eee People v. G1acamella, 7 1
Cal. 48 .  1 2  Pa<'. 302 ; People v. Russell ,  8 1  Cal. 6 16 ,  23 Pac. 418 ; Clugston v .  Garretson.
103 Cal. 441 , 37 Pac. 469 ; People v. Mooney, 127 Cal . 339, 59 Pac. 761.

§ 9500. Killing. Death within one year. Aiding suicide. To make the
killing either murder or manslaughter in prosecutions for homicide, it is 
requisite that the party dies within a year and a day after the stroke received 
or the cause of death administered, in the computation of which the whole 
of the day on which the act was done shall be reckoned the first. No prose
cution for aiding suicide shall be maintained unless the death of the person 
aided ensues within one year, computed as above. [R. C. 1905, § 8827 ; R. C. 
1895, § 7096.] 

§ 9501. Homicide, when excusable. Homicide is excusable in the following
cases : 

1. When committed by accident and misfortune, in lawfully correcting a
child or servant or in doing any other lawful act, by lawful means, with 
usual and ordinary caution and without any unlawful intent. 

2. When committed by accident and misfortune in the heat of passion,
upon any sudden and sufficient provoeation or upon a sudden combat ; pro
vided, that no undue advantage is taken, nor any dangerous weapon used 
and that the killing is not done in a cruel or unusual manner. [R. C. 1905, 
§ 8828 ; Pen. C. 1877, § 262 ; R. C. 1899, § 7097.]

To constitute " eiccusablc homicide," ki lling must not only be committed by accident 
and misfortune , but no undue advantage must be tnken, nor any dangerous weapon used . 
State v. Stumbaugh, 28 S. D. 50, 132 N. W. 666. 

Unnecessary force in making arr<'st as provocation for homicide. 66 L.R.A. 370. 
Homicide by misadventure. 3 L.H .A. (N.S. )  1 1 53 . 
When homicide by unlawful act aimed at another than the one killed is justlftable or 

excusable. 63 L.R.A. 667. 
As to similar provision in Cal. Pen. Code, f 195, see People v. Purdue, 49 Cal. 425 ; 

People v. Bushton, 80 Cal . 160, 22 Pac. 127. 
1. Homicide by excessive or improper chastisement. 60 L.R.A. 801.

§ 9502. Homicide by officers, when justifiable. Homicide is justifiable when
committed by public officers and those acting by their command in their aid 
and assistance, either : 

1. In obedience to any judgment of a competent court ; or,
2. When necessarily committed in overcoming actual resistance to the

execution of some legal process or to the discharge of any other legal duty ; or, 
3. When necessarily committed in retaking felons who have been rescued

or who have escaped, or when necessarily committed in arresting felon!$ 
fleeing from justice. [R. C. 1905, § 8829 ; Pen. C. 1877, § 263 ; R. C. 1899, 
§ 7098.]

Homicide by official action or by officers of justit'e. 67 L.R.A. 293. 
§ 9503. Homicide by others, when justifiable. Homicide is also justifiablP

when committed by any person in either of the following cases : 
1. When resisting any attempt to murder such person or to commit any

!elony upol!- him or her, or upon or in any dwelling house in which such person
1s ; or.

2. When committed in the lawful defense of such person or of his or h'!r
husband,  wife, parent, child, master, mistress or servant, when there h, a 
reasonable ground to apprehend a design to commit a felony or to do some 
�rPat peri-.onal injury, and imminent danger of such design being aceorn
plished : or, 
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§ §  9503-9505 PENAL CODE. Maiming. 

3. When necessarily committed in attempting, by lawful ways and meaus,
to apprehend any person for any felony committed ; or in lawfully sup
pressing any riot ; or in lawfully keeping and preserving the peace. [R. C. 
1905, § 8830 ; Pen. C. 1877, § 264 ; R. C. 1899, § 7099.] 

When killing is admitted, burden of proving it wu justifiable is on accused. State 
T. Yokum, 11 S. D. 544, 79 N. W. 835.

As to simi lar provision in Cal. Pen. Code, § 197, see People v. Simone, 60 Cal. 72;
People v. Gray, 61 Cal. 164, 44 Am. Rep. 549; People v. Herbert, 61 Cal. 544; People v. 
Bush, 65 Cal. 129, 5 Am. Cr. Rep. 459, 3 Pac. 590; People v. Robertson, 67 Cal. 646, 
6 Am. Cr. Rep. 519, 8 Pac. 600; People v. Daniels, 70 Cal. 521; 11 Pac. 655; People v. 
Giancoli, 74 Cal. 642, 16 Pac. 510 ; People v. Stone, 82 Cal. 36, 22 Pac. 975; People 
v. Wallace, 89 Cal. 158, 26 Pac. 650 ; People v. Button, 106 Cal. 628, 46 Am. St. Rep.
259, 39 Pac. 1073, 28 L.R.A. 591; People v. Hecker, 109" Cal. 451, 42 Pac. 307, 30 L.R.A.
403 ; People v. Conkling, 111 Cal. 616, 44 Pac .. 314; People v. Lewie, 117 Cat 186, 59
Am. St. Rep. 167, 48 Pae. 1088; People v. Newcomer, 118 Cal. 263, 50 Pac. 405 ; People
v. Reed, 120 Cal. XVII, 52 Pac. 835 ; People v. Shears, 133 Cal. 154, 65 Pac. 295; People
v. Glover, 141 Cal. 233, 74 Pac. 745.

Killing adulterer or adulteress. 61 Am. Rep. 328 ; 92 Am. St. Rep. 214.
Homicide to prevent criminal or unlawful acts. 67 L.R.A. 5!:?9.
1. One may not provoke assault, in order that he may have apparent excuse for kill•

Ing, and where killing may be avoided by party assaulted with safety to person, he 
muet retreat. State v. Stumbaugh, 28 S. D. 50, 132 N. W. 666. 

Homicide in selfdefcnee. 26 Am. Dec. 279. 
Standpoint of determination u to danger and neceeeity to kill in 1elfdefe11111. 8 

L.R.A.(N.S.) 535.
" Retreat to the wall " in homicide. 2 L.R.A.(N.S. ) 49.
Selfdefenae set up by accused who began the conflict. 45 L.R.A. 687.
Selfdefenee by one who baa made an attack or voluntarily entered into an encounter.

109 Am. St. Rep. 804. 
Right of aelfdefenee against attack due to defendant'• illicit relations with wife or 

other relative of aBB&ilant. 46 L.R.A.(N.S. ) 13. 
Right of selfdefenae by one who is pursued and aesaulted after leaving premisM 

which be had entered for an unlawful purpose. 26 L.R.A.(N.S.) 621. 
Right to eet up selfdcfenae in case of homicide in mutual combat. 411 L.R.A.(N.8.) 

846. 
Killing in selfdefense while intoxicated. 36 L.R.A. 478 • 
.Right of officer to kill in selfdefenee. 67 L.R.A. 304. 
Selfdefense in resisting officer. 5 L.R.A.(N.S. ) 1016. 
Belfdefense against unnecessary force in making arrest. 66 L.R.A. 367, 
Proof of selfdefense necessary to warrant admission of evidence aa to character and 

reputation of deceased. 3 L.R.A.(N.S. ) 355. 
Applicability of rule of reasonable doubt to aelfdefense in homicide. 19 L.R.A.(N.S. ) 

483; 3 1  L.R.A.(N.S.) 1166. 
Homicide to prevent entrance of dwelling. 45 L.R.A. ( N.S. ) 71. 
t. Homicide in the defense of one's house, person or family. 12 Am. Rep. 212.
Homicide in defense of familv and relations. 45 L.R.A. ( N.S.) 145.
Is one assisting relative in peril bound by the latter's act in bringing on the difficulty.

15 L.IR.A.(N.!.::l.) 1013 ; 3!l L.R.A.(N.S. ) 671. 
·Assault or homicide to prevent adultery. 132 Am. St. Rep. 694.

§ 9504. Homicide. Excusable. Justiflable. Def end.ant acquitted. When
ever any person is prosecuted for a homicide, and upon his trial the killing 
shall be found to have been excusable or justifiable, the jury shall find such 
person not guilty and he shall be fully acquitted and discharged. [B. C. 
1905, § 8831 ; R. C. 1895, § 7100.] 

CHAPTER 21. 

MAIMING. 

§ 9�5. Maiming deftned. Every person who, with premeditated design
to injure another, inflicts upon his person any injury which disfigures bis 
personal appearance or disables any member or organ of his body or seriously 
diminishes his physical vigor. is guilty of maiming. [R. C. 1905, § 8832 ; 
Pen. C. 1 877, § 265 : R. C. 1899, § 71 01. ] 

Dl'stroying person's leir with intention of killing u maiming. State T, Matti8on, 13  
N. D. 391 ,  J OO N. W. 1091 .

What <'Onstitutcs mayhem. 65  Am. St. Rep. 771.
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Kidnapping. PENAL CODE. §§ 9505-9514

As to similar provision in Cal Pen. Code, I 203, eee People 'f'. Golden, 62 Cal. 542 ; . 
People v. Wright, 93 Cal. 564, 29 Pac. 240 ; People v. Demasters, 105 Cal. 669', 39 
Pac. 35. 

§ 9506. Maiming one 's self. Every person who, with design to disable
himself from performing any legal duty, existing or anticipated, inflicts upon 
himself any injury whereby he is so disabled is guilty of maiming. [R. C. 
1905, § 8833 ; Pen. C. 1877, § 266 ; R. C. 1899, § 7102.] 

§ 9507. Maiming one's self. Exciting sympathy. Every person who
inflicts upon himself any injury such as if inflicted upon another would 
constitute maiming, with intent to avail himself of such injury, to excite 
sympathy or to obtain alms or any charitable relief, is guilty of maiming. 
[R. C. 1905, § 8834 ; Pen. C. 1877, § 267 ; R. C. 1899, § 7,103.] 

§ 9508. Maiming. Instrument. Ma.nner immaterial. To constitute maim
ing it is immaterial by what means or instrument, or in what manner the 
injury was inflicted. [R. C. 1905, § 8835 ; Pen. C. 1877, § 268 ; B. C. 1899, 
§ 7104.]

§ 9509. Maiming by disfigurement described. Limited. To constitute
maiming by disfigurement the injury must be such as is calculated, after 
healing, to attract observation. A .disfigurement whi�h can only be discovered 
by close inspection does not constitute maiming. [R. C. 1905, § 8836 ; Pen. C. 
1877, § 269 ; R. C. 1899, § 7105.] 

§ 9510. Design to maim inferred. A design to injure, disfigure or disable
is inferred from the fact of inflicting an injury which is calculated to disfigure 
or disable, unless the circumstances raise a reasonable doubt whether such 
design existed. [R. C. 1905, § 8837 ; Pen. C. 1877, § 270 ; R. C. 1899, § 7106.] 

§ 9511. Premeditated design sufficient. A premeditated design to injure,
disfigure or disable, sufficient to constitute maiming, may be formed instantly 
before inflicting the wound. [R. C. 1905, § 8838 ; Pen. C. 1877, § 271 ; R. C. 
1899, § 7107.] 

§ 9512. Subsequent recovery. Conviction. When it appears, upon a trial
for maiming another person, that the person injured has, before the time of 
trial, so far recovered from the wound that he is no longer by it disfigured 
in personal appearance, or disabled in any member or organ of his body or 
affected in physical vigor, no conviction for maiming shall be had ; but the 
accused may be convicted of assault and battery, with or without a special 
intent, according to the proof. [R. C. 1905, § 8839 ; Pen. C. 1877, § 272 ; 
R. C. 1899, § 7108.]

§ 9513. PUDishment for maiming. Every person guilty of maiming is
p1mishable by imprisonment in the penitentiary not less than one and not 
exceeding seven years, or by imprisonment in a county jail not exceeding one 
year, or by fine not exceeding one thousand dollars, or by both such fine and 
imprisonment. [B. C. 1905, § 8840 ; Pen. C. 1877, § 273 ; B. C. 1899, § 7109;] 

CHAPTER 22. 
KIDNAPPING. 

§ 9514. ltfdnapplng de1lned. Defense. Exception. Every person who
willfully : 

1. Seizes, confines, inveigles or kidnaps another, with intent to cause him,
without authority of law, to be secretly confined or imprisoned within this 
state, or to be sent out of this state, or in any way held to service or kept or 
detained against his will ; or,-

2. Leads, takes, entices away or detains a child under the age of sixteen
years, with intent to keep or conceal it from its parent, guardian or other 
person having lawful care or control thereof, or to extort or obtain money or 
reward for the return or disposition of the child, or with intent to steal any 
article upon the person of the child ; or, 
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§ §  95 14-9519 PENAL CODE. A.ti empts to Kill.

3. Abducts, entices or by force or fraud unlawfully takes or carries away
another at or from a place without the state, or procures, advises, aids or 
abets such an abduction, enticing, taking or carrying away, and afterwards 
sends, brings, has or keeps such person, or causes him to be kept or secreted 
within this state, is guilty of kidnapping, and is punishable by imprisonment 
in the- penitentiary not less than five nor more than twenty years. [R. C. 
1905, § 8841 ; Pen. C. 1877, § 274 ; R. C. 1899, § 7110 ; 1901, ch. 115. ] 

What constitutes kidnapping. 4 Am. 8t. Rep. 6!JO.  
As to simi lar provision in Cal .  Pen.  Code, § 207 ,  see People v. Ficlc, 26  Pnc. 759. 
2. Taking of a chi ld  by or at instnnce of one parent, from the custody of the other

parent, as kidnapping. 32 L.H.A . ( � .S . )  8 -1 5 .
Civil  11rtion for abduction of chi ld.  4 5  L.R.A. { :N.S. )  867. 

§ 9515. Selling services of other persons. Every person who, within this
state or elsewhere, sells or in any mauner transfers, for any term, the services 
or labor of any black, mulatto or other person of color, who bas been forcibly 
taken or inveigled or kidnapped from his state, is punishable by imprison
ment in the penitentiary not less than one and not exceeding ten years. [R. C. 
1905, § 8842 ; Pen. C. 1877, § 275 ; R. C. 1899, § 7111.] 

§ 9516. Removing from state persons held to service. Every person claim
ing that he or another is entitled to the service of a person alleged to be 
held to labor or service in a state or territory of the United States who, 
except as authorized by law, takes or removes or willfully does any act tending 
toward removing from this state any such person, is guilty of felony, and 
punishable by imprisonment in the penitentiary not less than one and not 
exceeding ten years, and by a penalty of five hundred dollars, recoverable in 
a civil action by the party aggrieved. [R. C. 1905, § 8843 ; Pen. C. 1877, § 276 ; 
R. C. 1 899, § 7112. )

§ 9517. Judge. Officer. Warrant. Exception. Penalty. Every judge or
other public officer of this state, who grants or issues any warrant, certificate 
or other process in any proceeding for the removal from this state of any 
person claimed as held to labor or service in a state or territory of the United 
States, except in pursuance of positive enactment, is guilty of a misde
meanor ; and in addition to the punishment therefor prescribed by law, he 
forfeits five hundred dollars to the party aggrieved, recoverable in a civil 
action. [R. C. 1905, § 8844 ; Pen. C. 1877, § 277 ; R. C. 1899, § 7113.] 

CHAPTER 23. 

ATTEMPTS TO KILL. 

§ 9518. Administering poison. Every person who, with intent to kill, admin
!sters or causes or procures to be administered to another, any poison, which 
is actually taken by such other, but by which death is not caused, is punish
able by imprisonment in the penitentiary not less than ten years. [R. C. 
1905, § 8845 ; Pen. C. 1877, § 278 ; R. C. 1899, § 7114.] 

As to s imi lnr pro,· i sion i n  Cal .  Pen . Code, § 2 16 ,  s1•(' People v. Van Dcleer, 53 Cal. 
147 : People ,· . Cuddih i ,  54 C11l. ;; :1 .  

§ 9519. Shooting. Assault. Deadly weapon. Every person who shoots or
attempts to shoot at nnother, with any kind of firearm, air gun or other 
means whatever with intent to kill any person, or who commits any assault 
1rnd  bnttery upon another by means of any deadly weapon, or by such other 
means or force as was likely to produce death, with intent to kill any other 
person, is pnn i slr nhle by imprisonment. in the p<>nitentiary not less than one 
and not exceeding ten years. [R. C. 1905, § 8846 ; Pen. C. 1877, § 279 ; R. C. 
1 895, � 7115. J 

On trial for assault ,v ith ift>nd lv  WC'llpon with Intent to kil l ; conviction of assault and 
bnttery. State v. John�on, 3 N.  D.  1 50 ,  54 N. W. 547 : State v. Finder, 10 S. D. 103, 72 
N.  W. 97 ; People v. Odt•I I ,  1 D. 189 ,  4 fi N. W. 601 ; State v. Maloney, 7 N. D. 119, 72 
N. W. 927 ; Territory v; Con rad, 1 D. 3 4 8 ,  4 6  N. W. 605. 
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Robbery. PENAL CODE. §§  9519-9524

Aua.ult or asaa.ult and battery with .firearms for purpose of abooting not included ha 
statute. State v. Cruikshank, 13 N. D. 337, 100 N. W. 6il7.  

8hooting at one with intent to ki l l  another constitutes aasault with intent to kill. 
State v. Shanley, 20 S. D. 18,  104 N. W. 522. 

Verdict of shooting with intent to injure another sufficient on charge of &hooting with 
intent � kill. State v. Horn, 2 1  S. D. 237,  1 1 1  N. W. 55:.! .  

What constitutes an atti;mpt to commit homicide as distinguished from asaault with 
intent to kill. 21 L.R.A. (N.8 . )  898. 

Procuring or providing instrumentalities adapted to commission of a erime with 
intent to commit the same as an attempt to c omwit the crime. 6 L.Il.A . ( X.8. ) 804 . 

§ 9520. Other assaults with intent to kill. Every person who is guilty of
an assault with intent to kill any person, the punishment for which is not 
prescribed by the foregoing section, is punishable by imprisonment in the 
penitentiary not less than one and not exceeding five years, or in a county 
jail not exceeding one year, or by a fine not exceeding five hun dred dollars, 
-0r by both such fine and imprisonment. [R. C. 1905, § 8847 ; Pen. C. 1877, 
§ 280 ; R. c. 1899, § 7116.}

CHAPTER 24. 

ROBBERY. 

§ 9521. Robbery deftned. Robbery is a wrongful taking of personal prop
erty in the possession of another, from his person or immediate presence and 
against his will, accomplished by means of force or fear. [R. C. 1905, § 8848 ; 
Pen. C. 1877, § 281 ; R. C. 1899, § 7117.]  

For variance between indictment and proof, see State v. Fallon ,  2 N. D. 5 10, 52 
N. W. 3 18. 

Duty of court to charge that to conatitute robbery the taking of property must have 
been with intent to steal , whether such charge is requested or not. State v. Fordham, 
13 N. D. 494, 101  N. W. 888.  

Acquittal for assault with deadly weapon with intent to rob not bar to proaecution 
for robbery. State v. Caddy, 15 S. D. 167, 87 N. W. 927. 

In robbery there must always be not only force or fear, but there must be larcenoua 
or wrongful taking. Re Sherin, 27 S. D. 232, 40 L.R.A. (N.S. ) 801, 130 N. W. 761, 
Ann. Cas. 1913D, 446. 

What constitutes robbery. 70 Am. Dec. 178. 
Nature and elements of crime of robbery. 135 Am; St. Rep. 474. 
Robbery by taking from person property belonging to another. 67 L.R.A. 3H. 
Proof of cor.pus delicti in prosecution for robbery. 68 L.R.A. 46, 65, 70. 
What intoxication will excuse robbery. 36 L.R.A. 469. 
Robbery u affected by right or belief in right to property sought to be 1eeure4 40 

L.R.A. ( N.B. ) 801. 
Forcibly compel ling payment of debt as robbery. 10 L.R.A. (N.S. ) 744. 
Robbery by officers after making an arrest. 1 L.R.A. ( N.S. ) 1024 ; 3 L.R.A. ( N.B. ) 508. 
Several offenses growing out of same fact&. 31 L.R.A. (N.S. ) 725. 
Robbery as affecting liability on official bond. 22 L.R.A. 450. 
ln!ltigation to commit robl>ery. 25 L.R.A. 343. 

• Instigation of offense as n defense to prosecution. 30 L.R.A. ( N.S. ) 952 .
Aa to  similar provision in Cal. Pen. Code, § 2 1 1 ,  see People v .  Clough, 59' Cal. 438 ;

People v. Anderson, 80 Cal. 205, 22 Pac. 139 ; People v. Chuey Ying Git, 100 Cal. 437, 
3.( Pac. 1080 ; People v. 1-l cElroy, 116  Cal. 583, 48 Pac. 718 ; People v. Ammerman, 1 18  
Cal. 23 ,  50 Pac. 15 ; People v .  Stevens, 141 Cal. 488 ,  75 Pac. 62. 

§ 9522. How force or fear employed. To constitute robbery, the force or
fear must be  employed either to obtain or retain possession of the property, 
-0r to prevent or overcome resistance to · the taking. If employed merely as 
a means of escape, it does not constitute robbery. [R. C. 1905, § 8849 ; Pen. C. 
1877, § 282 ; R. C. 1899, § 7118. ]  

What force is  sufficient to  constitute robbery. 57 L.R.A. 432 ; 46 L.R.A. ( N.S. ) 1 150. 
§ 9523. Degree of force immaterial. When force is employed in either of

the ways specified in the last section, the degree of force employed is imma
terial . [R. C. 1905, § 8850 ; Pen. C. 1877, § 283 ; R. C. 1899, § 7119 . ]  

§ 9524. What fear necessary, described. The fear which constitutes rob
bery may be either : 

1 .  The fear of an unlawful injury, immediate or future, to . the person or 
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§ §  9524-953 1 PENAL CODE. Assaults with Intent, Etc-. 

property of the person robbed, or of any relative of his or member of his 
family ; or, 

2. The fear of an immediate and unlawful injury to the person or property
of any one in the company of the person robbed, at the time of the robbery. 
[R. C. 1905, § 8851 ; Pen. C. 1877, § 284 ; R. C. 1899, § 7120. ] 

§ 9525. Value of property taken immaterial. When property is taken
under the circumstances required to constitute robbery, the fact that the prop
erty was of trifling value does not qualify the offense. [R. C. 1905, § 8852 ; 
Pen. C. 1877, § 285 ; R. C. 1899, § 7121.]  

§ 9526. Ta.king secretly not robbery. The taking of property from the
person of another is not robbery, when it clearly appears that the taking was 
fully completed without his knowledge. [R. C. 1905, § 8853 ; Pen. C. 1877, 
§ 286 ; R. C. 1899, § 7122. ]

§ 9527. Two degrees of robbery, defined. Robbery, when accomplished by
the use of force, or of putting the person robbed in fear of some immediate 
injury to his person, is robbery in the first degree. When accomplished in 
any other manner, it is robbery in the second degree. [R. C. 1905, § 8854 ; 
Pen. C. 1877, § 287 ; R. C. 1899, § 7123. ]  

§ 9528. Punishment, robbery, first degree. Every person guilty of robbery
in the first degree is punishable by imprisonment in the penitentiary not less 
than one year. [R. C. 1905, § 8855 ; Pen. C. 187'1, § 288 ; R. C. 1895, § 7124.?, 

As to similar provision in Cal. Pen. Code, § 2 1 3 ,  see People v. Clough, 59 Cal. 438 ; 
People v. Rodrigo, 69 Cal. 601, 11 Pac. 481 ; People v. Winthrop, 118 Cal. 85, 50 Pac. 
390. 

§ 9529. Punishment, robbery, second degree. Every person guilty of rob
bery in the second degree is punishable by imprisonment in the penitentiary 
not less than one and not exceeding ten years. [R. C. 1905, § 8856 ; Pen. C. 
1877, § 289 ; R. C; 1895, § 7125.]  

§ 9530. Robbery by two or more conjointly. Whenever two or more per
sons conjointly commit a robbery, or when the whole number of persons 
conjointly committing a robbery and persons present and aiding such robbery, 
amount to two or ·more, each and either of such persons is punishable by 
imprisonment in the penitentiary not less than one year. [R. C. 1905, 
§ 8857 ; Pen. C. 1877, § 290 ; R. C. 1895, § 7126.]

CHAPTER 25. 

ASSAULTS WITH INTENT TO COMMIT FELONY OTHER THAN ASSAULTS 
WITH INTENT TO KILL. 

§ 9531. Shooting. Assault. Deadly weapon. PUJlishment. Every person
who shoots or attempts to shoot at another with any kind of firearm, air gun 
or other means whatever, or commits any assault or battery upon another by 
means of any deadly weapon, or by such other means or force as was likely 
to produce death, with intent to commit any felony other than assault with 
intent to kill, or in resisting the execution of any legal process, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding ten 
years. [R. C. 1905, § 8858 ; Pen. C. 1877, § 291 ; R. C. 1899, § 7127.] 

Weapon an essential feature of the crime. State v. Johnaop, 3 N. D. 150, H N. W. 
547. 

Acquittal under this section no bar to prosecution upon charge of robbery. State v. 
Caddy, 15 S. D. 167, 87 N. W. 927 .  

Assault of married woman with intent to have unlawful voluntary sexual intercourse 
is not assault with intent to commit felony. State v. Archer, 22 S. D. 137, 1 15 N. W. 
1075 .  

Criminal  respons ib i l i ty of one who aids another in assault in which the latter, with
out h i s  know )('<l)!e or con sent, U S<'S a deadly W<'apon. 23 LJR.A. (N.S. ) 273. 

llur<l,·n of proving tl :at weapon was not loaded in prosecution for asaault with fire
nrms. 42 L".H.A . ( � .S . ) 9 7 .3 .  
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Duels and Challenge,. PENAL CODE. §§ 9531-9540

A.a to aimilar proviaion In Cal. Pen. Code, I 220, aee People v. Meaa, 93 C11,l. 580, 29 
Pac. 116 ; People v. Gardner, 98  Cal. 127, 32 Pac. 880 ; People v. Verdegreen, 106 Cal 
211 ; 46 Am. St. Rep. 234, 39 Pac. 607 ; People v. Hickey, 109 Cal. 275, 41 Pac. 1027 ; 
People v. Ammerman, 118  Cal. 23, 50 Pac. 15 ; People v. Wilaon, 110 Cal. 384, 51 Pac. 
639 ; People v. Swist, 436 Cal. 520, 69 Pac. 223. 

§ 9532. Other assaults. Intent. Exception. Punishment. Every person
who is guilty of an assault with intent to commit any felony, except an 
assault with intent to kill, the punishment for which assault is not prescribed 
by the preceding section, is punishable by imprisoument in the penitentiary 
not less than one and not exceeding five years, or in a county jail not exceed
ing one yef.r, or by a fine not exceeding five hundred dollars, or by both such 
fine and imprisonment. [R. C. 1905, § 8859 ; Pen. C. 1877, § 292 ; R. C. 1895, 
§ 7128.]

Sufficiency of charge of &88ault with intent to commit felony. State v. Shields, 13 
S. D. 464, 83 N. W. 5511 ; State v. Johnson, 3 N. D. 150, 54 N. W. 547.

Form of indictment for a88ault with intent to commit rape. Territory v. Godfrey, 6
D. 46, 50 N. W. 481.

Asaault of married woman with intent to have unlawful voluntary sexual intercourse
is not asaault with intent to commit felony. State v. Archer, 22 S. D. 137, 115 N. W. 
1075. 

As to similar provision in Cal. Pen. Code, I 221, see People v. Helbing, 61 Cal. 620. 
§ 9533. Administering drugs. Intent. Felony. Every person guilty of

administering to another any chloroform, ether, laudanum or other intoxi
cating, narcotic or other anesthetic agent, with intent thereby to enable or 
assist himself or any other person to commit any felony, is guilty of felony. 
[R. C. 1905, § 8860 ; Pen. C. 1877, § 293 ; R. C. 1899, § 7129.) 

CHAPTER 26. 

DUELS AND CHALLENGES. 

§ 9534. Duel deftned. A duel is any combat with deadly weapons, fought 
between two persons by previous agreement or upon a previous quarre1 .

1 

[R. C. 1905, § 8861 ; Pen. C. 1877, § 294 ; R. C. 1899, § 7130.] 
§ 9536. Punishment for fighting. Every person guilty of fighting any duel,

although no death or wound ensues, is punishable by imprisonment in the 
penitentiary not less than one and not exceeding ten years. [R. C. 1905, 
§ 8862 ; Pen. C. 1877, § 295 ; R. C. 1899, § 7131 .]

Cruel or unusual punishment for dueling. 35  L.R._4.. 571.  
§ 9536. Incapacity to hold office. Every person convicted of fighting a

duel is thereafter incapable of holding or being elected or appointed to any 
office, place or post of trust or emolument, civil or military, under this state. 
[R. c; 1905, § 8863 ; Pen. C. 1877, § 296 ; R. C. 1899, § 7132.] 

§ 9537. Seconds. Aids. Surgeons. Every person who is present at the
time when any duel is fought, either as second, aid or surgeon, or who advises 
or gives any countenance to any duel, is punishable by imprisonment in the 
penitentiary not less than one and not exceeding seven years. [R. C. 1905, 
§ 8864 ; Pen. C. 1877, § 297 ; R. C. 1899, § 7133. ]

§ 9538. Challenges. Punishment. Every person who challenges another to
fight a duel ; every person who accepts any such challenge ; and every person 
who knowingly forwards, carries or delivers any such challenge, is punish
able by imprisonment in the penitentiary not less than one and not exceeding 
seven years. [R. C. 1905, § 8865 ; Pen. C. 1877, § 298 ; R. C. 1899, § 7134.] 

§ 9539. Challenge defined. ADy words, spoken or written, or any signs
uttered or made to any person, expressing or implying or intended to express 
or imply a desire, request, invitation or demand, to fight a duel, or to meet 
for the purpose of fighting a duel, are deemed a challenge. [R. C. 1905, 
§ 8866 ; Pen. C. 1877, § 299 ; R. C. 1899, § 7135. ]

§ 9540. Attempts to induce challenge. Every person guilty of sending.
uttering or making to another any words or signs whatever, with intent to 
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provoke or induce such person to give or receive any challenge to fight a 
duel, is guilty of a misdemeanor. . [R. C. 1905, § 8867 ; Pen. C. 1877, § 300 ; 
R. C. 1899, § 7136. ]

§ 9541. Posting for not fighting. ' Every person who posts or publishes
another for not fighting a duel or for not sending or accepting a challenge 
to fight a duel, or who uses any reproachful or contemptuous language, verbal, 
written or printed, to or concerning another for not sending or accepting 
a challenge to fight a duel or with intent to provoke a duel, is guilty of a 
misdemeanor. [R. C. 1905, § 8868 ; Pen. C. 1877, § 301 ; R. C. 1899, § 7137.J  

§ 9542. Leaving state to evade laws. Every person who leaves this state
with intent to evade any of the provisions of this chapter and to commit any 
act out of this state such as is prohibited by this chapter, and who does any 
act, although out of this state which would be punishable by said provisions, 
if committed within this state, is punishable in the .same manner as he would 
have been, in case such act had been committed within this state. [R. C. 
1905, § 8869 ; Pen. C. 1877, § 302 ; R. C. 1899, § 7138 . ]  

§ 9543. Where may be tried. Such person may be prosecuterl, informed
against or indicted and tried in any county within this state. [R. C. 1905, 
§ 8870 ; Pen. C. 1877, § 303 ; R. C. 1899, § 7139.]

§ 9544. No privilege against testifying. No person shall be excused from
testifying or answering any question upon any investigation or trial for a 
violation of either of the provisions of this chapter, upon the ground that his 
testimony might tend to convict him of a crime. Bttt no evidence given upon 
any examination of a person so testifying · shall be received against him in 
any criminal prosecution or .proceeding. tR. C. 1905, § 8871 ; Pen. C. 1877, 
§ 304 ; R. C. 1899, § 7140.]

CHAPTER 27. 
ASSAULT AND BATTERY. 

§ 9545. Assault defined. An assault is any willful and unlawful attempt
or offer, with force or violence, to do a corporal hurt to another. [R. C. 1905, 
§ 8872 ; Pen. C. 1877, § 305 ; R. C. 1899, § 7141 .]

As to definition of assault. State v. Cn1ik�liank, 13 N. D. 337, 100 N. W. 697. 
Assault of married woman with intent to have unlawful voluntary sexual inter· 

course is not assault with intent to commit felony. State v. Archer, 22 S. D. 137, 115 
N. W. 1075.  

As to information including another smaller constituent offenee not being duplicitou■. 
State v. Cl imie, 12  N. D. 33, 94 N. W. 574 • 

. -\ssault by words only. l!� Am. Rep. 712. 
Intent as an element of simple a■sault or a1111&ult and battery. 14 L.R.A. HI. 
Proof of corpus delicti in proserution for assault and battery. 68 L.R.A. 50, 70, 
Assault on judge after retirini from court room a■ a contempt. 2 L.R.A. (N.S. ) 603 
Demonstration of force or violence outside of range of actual injury. 33 L.R.A. (N,S. ) 

982. 
Consent as justification for a88tlult. 1 5  L.R.A • .  853. 
Effl'ct of fart that combat was by agr<'<'ment or mutual con■ent of parties upon eiTll 

llab i l itv for assault. 20 L.R.A. ( N.S. ) 907. 
Criminal responsibility of ch ildren for assault. 36 L.R.A. 201. 
Conviction on charge of assault as bar to subsequent prosecution for homicide fol• 

lowing dl'ath of victim. 14 L.R.A. ( N.S. ) 209. 
Liabil itf of servant or agl'nt for assault when acting under or,' 0ra. 50 L.R.A. 646. 
As to sim i lar provision in  Cal. Pen . Code, § 240, see People · • . 'Devine, 59 Cal. 630 ; 

People v. Helbing, 61 Cal. 620 ; People v. Munn, 65 Cal. 2 1 1 ,  6 Am. Cr. Rep. 431, 3 Pac. 
65 1 ;  People v. Tate. 11,6 Cal. 366, 5 Pac. 62 1 ;  People v. Rodrigo, 69 Cal. 601, 8 Am. Cr. 
H<•p. 5::1 ,  1 1 Pac. 481 ; People v. Gordon, 70 Cal. 467, 1 1  Pac. 762 ; People v. Leong Yune 
Gun, 77 Cal. 636, 20 Pac. 27 ; People v. Lee Kong, 95 Cal. 666, 29 Am. St. Rep. 165, 30 
Pac. !lO0. 17 L.R.A. 626 : People v. Wel ls, 145  Cal. 138, 78 Pac. 470. 

§ 9546. Battery defined. A battery is any willful and unlawful use of
f oree or violence upon the person of another. [R. C. 1905, § 8873 ; Pen. C. 
1877, § 306 : R. C. 1899, § 7142. ] 

Aa to definit ion of battery. �tate v. Cruiksl:ank, 13 N. D. 337, 100 N,W. 697.
:?� , �



'Auault and Battery. PENAL CODE. §§ 9546-9548

As to information Including another smaller conatituent oft'enae not being duplicitous. 
State v. Climie, 12 N. D. 33, 94 N. W. 574. 

Burden of showing that battery is " unlawful " is upon atate. State v. Schmidt, 10 
S. D. 585, 104 N. W. 259.

As to similar provision in Cal. Pen. Code, S 242, see People v. Helbing, 61 Cal. 620.
§ 9547. When force not unlawful. To use or to attempt or to offer to use

force or violence upon or toward the person of another is not unlawful in 
the following cases : 

1. When necessarily committed by a public officer in the performance of any
legal duty, or by any other person assisting him or acting by his direction. 

a. When necessarily committed by any person in arresting one who has
committed any felony, and delivering him to a public officer competent to 
receive him in custody. 

3. When committed either by the party about to be injured or by any
other person in his aid or defense, in preventing or attempting to prevent 
an offense against his person, or any trespass or other unlawful interference 
with real or personal property in his lawful possession ; provided, the force 
or violence used is not more than sufficient to prevent such offense. 

4. When committed by a parent or the authorized agent of any parent,
or by any guardian, master or teacher, in the exercise of a lawful authority 
to restrain or correct his child, ward, apprentice or scholar ; provided, restraint 
or correction has been rendered necessary by the misconduct of such child, 

· ward, apprentice or scholar, or by his refusal to obey the lawful command
of such parent or authorized agent or g'llardian, master or teacher, and the
force or violence used is reasonable in manner and moderate in degree.

5. When committed by a car,·ier of passengers, or the authorized agents
or servants of such carrier, or by any person assisting them, at their request,
in expelling from any carriage, railroad car, vessel or other vehicle, any
passenger who refuses to obey a lawful and reasonable regulation prescribed
for the conduct of passengers, if such vehfcle bas first been stopped, and the
force and violertce used is not more than is sufficient to expel the offending
passenger, with a reasonable regard to his personal safety.

6. When committed by any person preventing an idiot, lunatic, insane per
son 9r other person of unsound mind, including persons temporarily or par
tially deprived of reason, from committing an act dangerous to himself or to
another, or enforcing such restraint as is  necessary for the protection of his
person or for his restoration to health, during such period only as shall be
necessary to obtain legal authority for the restraint or custody of his person .
[R. C. 1905, § 8874 ; Pen. C. 1877, § 307 ; R. C. 1895, § 7143.)

Burden of showing that battery is " unlawful " Is upon the state. State v. Schmidt, 
19 S. D. 585, 104 N. W. 259. 

1. Liability of BUreties on constable's bond for aa,ault made in ae"ing or executing
civil writ or process. 8 L.R.A. (N.S. ) 1223. 

8. Assault to prevent adultery. 132 Am. St. Rep. 694.
--to prevent seduction of or commission of adultery with wife in the future. 18

L.R.A. ( N.S. ) 688.
--in resisting unlawful arrat. 33 L.R.A. (N.S. )  160.
--in recapture of property. 14 L.R.A. 3 17. 
Criminal l iability for assault committed in regaining poueuion of land by one

entitled to posaession. 22 L.R.A. (N.S. ) 728. 
Right to use force to recover possession of chattel. 3 L.R.A. (N.S. ) 251 ; 19 L.R.A. 

606. 
Right to uae ;.'1,dly weapon in resisting tre11paBB, 22 L.R.A. (N.S.) 724. 
'- ABBault in removing servant from premises after termination of se"ice. 41 

L.R.A. (N.S. ) 761.
Liability of parent or custodian for assault by punishment of child. 21 L.R.A. (N.S. )

116. 
Right of teacher to inflict corporal punishment on pupil. 1 B. R. C. 718.
5. Sel f-defense as defense to carrier in action for assault by employe on passenger.

32 L.R.A. (N.S. ) 1203. 
§ 9548. How punished. Assault or assault and battery shall be punished

by imprisonment in a county jail not exceeding thirty days, or by a fine of 
not less tt ... n five dollars nor more than one hundred dollars or both at the 
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discretion of the court. [R. C. 1905, § 8875 ; Pen. C. 1877, § 308 ; R. C. 1899, 
§ 7144.] 

As to what constitutes assault under statute. State v. Cruikshank, 13  N. D. 337, 
100 N. W. 697. 

As to information including smaller c onstituent offense not being duplicitous. State 
v. Cl imie, 12 N. D. 33,  94 N. W. 574.

Fine of $100 and imfrisonment for ninety-five day, for assault and battery is valid .
State v. Fleming, 20 N .  D. 105, 126 N. W. 565. 

As to similar provision in Cal. Pen . Code, § 241, see Ex parte Gilmore, 71  Cal. 624, 
12 Pac. 800 ; Ex parte Erdmann,  88 Cal . 579 ,  2 6  Pac. 372. 

§ 9549. Assault with dangerous weapon. Every person who, with intent
to do bodily harm and without justifiable or excusable cause, commits any . 
assault or assault and battery upon the person of another, with any sharp 
or dangerous weapon, or who without such cause, shoots or attempts to shoot 
at another, with any kind of firearm or air gun or other means whatever, 
with intent to injure any person, although without intent to kill such person 
or to commit any felony, is punishable by imprisonment in the penitentiary 
not less than one and not exceeding five years, or by imprisonment in a 
county jail not exceeding one year. [R. C. 1905, § 8876 ; Pen. C. 1877, § 309 ; 
R. C. 1899, § 7145. J

Conviction for assault and battery under charge o f  assault and battery with intent 
to kill. St.ate v. Maloney, 7 N. D. 119, 72 N. W. 927 ; State v. Johnson, 3 N. D. 150 ,  
54 N. W. 547 ;  Territory v. Odell, 1 D. 189 ,  46 N. W. 601 ; Territory v.  Conrad, 1 D.  
348, 46 N. W. 605. 

Al to sufficiency of verdict. State v. Horn, 21 S. D. 237, 111  N. W. 552. 
Verdict of assault with intent to do great bodily harm finds offense of simple assault. 

State v. Peterson, 23 S. D. 62:1, 122 N. W. 667. 
Aggravated assault and battery with dangerous weapon includea simple a1&ault and 

battery. State v. Climie, 12 N. D. 33, 94 N.  W. 574. 
A88&ult or assault �nd battery with firearms for purpose of shooting not included in 

1tatute. State v. Cruikshank, 13 N. D. 337, 100 N. W. 697. 
One convicted of shooting with intent .  to do bodily harm cannot be aentenced with 

fine and imprisonment. State v. Hunskor, 16 N. D. 420, 1H N. W. 996. 
Information charging that accused b'l?ing armed with dangerous wea�on, etc., did 

commit an aasault on person of, etc., was insufficient to charge aBSault with dangerou 
weapon. State v. Mead, 27 S. D. 381,  131 N. W. 305. 

What weapons may be considered deadly. 2 1  L.R.A. ( N.S. ) 497. 
Ri�ht to use deadly weapon in resisting trespass. 22 L.R.A. (N.S.)  724. 
Pomtin� unloaded firearm as assault. 15 L.R.A. ( N.S. ) 1272 ; 41  L.R.A. ( N.S. ) 181 .  
As to similar provision in Cal. Pen. Code, I 245 ,  see People v. Aubrey, 53 Cal. 427 ; 

People v. Helbing, 61 Cal. 620 ; People v. Munn, 65 Cal. 211, 3 Pac. 650 ; Ex parte 
Donahue, 65 Cal. 474, 4 Pac. 449'; People v. Turner, 65 Cal. 540, 4 Pac. 553 ; Ex partc 
Mitchell, 70 Cal. 1, 11 Pac. 488 ; Ex parte Harris, 78 Cal. 304, 20 Pac. 683 ; People v. 
Forney, 81 Cal. 118, 22 Pac. 481 ; People v. Savercool, 81 Cal. 650, 22 Pac. 856 ; People 
v. Gordon, 99 Cal. 227, 33 Pac. 901 ; People v. Arnold, 116 Cal. 682, 48 Pac. 803 ; People
v. Mc�eill, 118 Cal. 388, 50 Pac. 538 ; People v. Arnett, 126 Cal. 680, 611 Pac. 204 ;
People v. Paralea, 141 Cal. 581, 75 Pac. 170.

CHAPTER 28. 

LIBEL. 

CBIKIN AL LmlCL. 

§ 9550. Defined. A libel is the malicious defamation of a person made
public by any printing, writing, sign, picture, representation or effigy tending 
to expose him to public hatred, contempt or ridicule, or to deprive him of the 
benefits of public confidence and social intercourse, or any malicious defama
tion made public as aforesaid, designed to blacken and villify the memory 
of one who is dead and tending to scandalize or provoke his surviving rela
th·es and friends. [R. C. 1905, § 8877 ; Pen. C. 1877, § 310 ; R. C. 1895, 
§ 7146 : 1 905, ch. 128, § 1 . ]

Libel defined. Territory v. Taylor, 1 D.  451.
Gist of crime of criminal libel Is mal icious defamation of person made public in one

or more of modes prescribed and tending to expose such person to public hatred, con•
h-mpt or ridicule, etc. State v. Tolley, 23 N. D. 284-, 136 N. W. 784-.
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Libel. PENAL CODE. 

Cr!minal reationaibilio/ of corporation for libel. 2 B. R. C. 249. 
Criminal action for libel or ■lander of corporation. 52 L.R.A. 521, 
Criminal liability for agent'a l ibeloua act. 41 L.R.A. 653. -for aervant'a libel. 43 L.R.A. (N.S. ) 37.

§§ 9550-9557

Instigation of  criminal libel as defense to  prosecution. 30 L.R.A. (N.S. ) 953.
A.I to similar provision in Cal. Pen. Code, I 248, see In re Kowalsky, 73 Cal. 120, 14

Pac. 399 ; People v. Seeley, 139 Cal. 118, 72 Pac. 834. 
Cruel and unuaual punishment for libel or slander. 35 L.R.A. 573. 

§ 9551. Maker, composer or circulator of libel guilty of misdemeanor.
Every person who makes or composes, dictates or procures the same to be 
done, or who willfully publishes or circulates such libel or in any way know
ingly or willfully aids or assists in making, publishing or circulating the same 
is guilty of a misdemeanor. [1913, ch. 203 ; R. C. 1905, § 8878 ; Pen. C. 1877, 
§ 311 ; R. C. 1 899, § 7147 ; 1905, ch. 128, § 2.]

§ 9552. Defendant acquitted if on trial matter charged as libel be proTen
true. In all prosecutions or indictments for libel the truth thereof may be 
given in evidence to the jury, and if it appears to them that the matter as 
charged as a libel was true and was published with good motives and for 
justifiable ends the defendant shall be acquitted. [R. C. 1905, § 8879 ; Pen. C. 
1877, & 312 ; R. C. 1895, § 7148 ; 1905, ch. 128, § 3.] 

Truth aa a defense in criminal prosecution for libel . 2 1  L.R.A. 509 ; 31 L.R.A. (N.S. ) 
, 132, 
§ 9553. Conspiracy of two or more persons, each guilty of felony. U two

or more persons conspire together to maliciously publish by writing, printing, 
picture, effigy, sign or otherwise than by mere speech, anything which exposes 
any living person or the memory of any deceased person to hatred, contempt; 
ridicule or obloquy or which causes or tends to cause any person to be 
shunned or avoided or which has a tendency to injure any person or associa
tion of persons in his or their business, each of them is guilty of a felony. 
[R. C. 1905, § 8880 ; 1905, ch. 128, § 4. ] 

§ 9564. Publication defined. The aelivery, selling, reading or otherwise
communicating a libel or causing the same to be delivered, sold, read or 
otherwise communicated to one or more persons, or to the party libeled, is a 
publication thereof. [R. C. 1905, § 8881 ; 1905, ch. 128, § 5 . ]  

Transmission of  libelous matter by post card or telegraph as publication. 1 B. R. C. 
464. 

Communication to stenographer or clerk aa publication. 1 B. R. C. 455. 
§ 9555. Liability of editors and others. Every editor or proprietor of a

book, newspaper or serial publication, and every manager of a partnership 
or incorpc,rated association, by which a book, newspaper or serial publication 
is issued, is chargeable with the publication of any matter contained in such 
book, newspaper or serial. But in every prosecution for libel the accused 
may show in his defense that the matter complained of was published without 
his knowledge or fault and against his wishes, by another who had no 
authority from him to make the publication, and whose act was disavowed 
by him as soon as known. [R. C. 1905, § 8882 ; Pen. C. 1877, § 315 ; R. C. 1895, 
§ 7150. ]

§ 9556. Publishing true report of public official proceedings. A prosecu
tion for libel cannot be maintained against a reporter, editor, publisher or 
proprietor of a newspaper, for the publication therein, of a fair and true 
report of any judicial, legislative or other public and official proceeding, or 
of any statement, speech, argument or debate in the course of the same, 
without proving actual malice in making the report. (R. C. 1905, § 8883 ; Pen. 
C. 1877, § 316 ; R. C. 1895, § 7151 . ]

§ 9557. Qua.liftcation of last section. The last section does not apply to a
l ibel contained in . the heading of the report, or in any other matter added 
by any other person concerned in the publication, or in the report of anything 
said or done at the time and place of the public and official proceeding, 
which was not a part thereof. (R. C. 1905, § 8884 ; Pen. C. 1877, § 817 ; R. C. 
1 895, § 71 52.] 
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§ 9558. Other privileged communications. A communication made to a
per�on entitled to or interested in the communication, by one who was also 
entitled to or interested or who stood in such relation to the former as to 
afford a reasonable ground for supposing his motive innocent, is not presumed 
to be malicious, and is called a privileged communication. [R. C. 1905, § 8885 ; 
Pen. C. 1877, § 318 ; R. C. 1893, § 7153 . ]  

Qualified privilege o f  communication between members o f  an  association or  o f  a 
private corporation. 26 L.U.A. ( N .S. ) 1080. 

Privi lege of communications between principal and agent. 3i> L.R.A. ( N.S. ) 449'. 
Repo_rts of police officers as privileged communications. 30 L.R.A. (N .S. )  3 1 5 .  
Pr1v1lcge o f  school superinten<lcut o r  other officer i n  reporting to school authoritiea 

upon character of teacher. 30 L.R.A. ( N.S . )  200. 
Privileged character of complaints to publio officer against subordinate. 2T 

L.R.A. ( N.S. ) 10-H.
Official report by executh•e or administrative officer. Ii L.R.A. (N.S. ) 163.
Privilege as to communications regarding character or reputation of servant. 4

L.R.A. (N.S. )  1104 ; 16 L.R.A. (N.8. ) 1017.  
--as to co=unications made in response to inquiries by person defamed. 46 

L.R.A.( N.S. ) 104.
--·as to communications concerning one who had made statements derogatory to a

public officer or a candidate for office. 43 L.R.A. ( N .S. ) 232. 
§ 9559. Threatening to publish libel. Every person who threatens another

with the publication of a libel, concerning the latter or concerning any- parent, 
husband, wife, child or other member of the family of the latter, and' a 
person who offers to prevent the publication of a libel upon another person 
upon the condition of the payment of, or with intent to extort money or other 
valuable consideration from any person, is guilty of a misdemeanor. [R. C. 
1905, § 8886 ; Pen. C. 1877, § 319 ; R. C. 1895, § 7154. ] 

§ 9660. Furnishing libelous information. Every person who willfully
states, delivers or transmits by any means whatever to any manager, editor, 
publisher, reporter or other employe of a publisher of any newspaper, maga
zine, publication, periodical or serial, any statement concerning any person 
or corporation, which if published therein would be a libel, is guilty of a 
misdemeanor. [R. C. 1905, § 8887 ; R. C. 1895, § 7155.] 

§ 9561. Slander of females. A person who, in the presence and hearing
of another, other than the female slandered, whether such female be prt-!sent 
or not, maliciously speaks of, or concerning any female of the age of twelve 
years or upwards, not a public prostitute, any false or defamatory words or 
language, which injures or impairs the character of such female for virtue 
or chastity, and which exposes such female to hatred, contempt or ridicule, 
is guilty of a misdemeanor. [R. C. 1905, § 8888 : 1901 , ch. 175. ] 

Slander or libel in charging woman with unchastity. 24 L.R.A. ( N.S. ) 1177 ; 48 
L.R .A. ( N.S. ) 615 .

Actionable character of epithet& that impute immorality to a woman. 4 L.R.A. ( N.S. )
1160. 

CIVIL LIBEL. 

§ 9562. Retraction. Exemplary damages. Before any suit for libel can be
brought against a newspaper, other than a libel of, or concerning a female, 
the party aggrieved must, at least three days before filing his complaint, 
serve notice on the publisher of such newspaper at the principal office of 
its publication, specifying the statement alleged to be false and defamatory, 
and then if on the trial it appears that the article was published in good 
faith , and its falsity was due to a misapprehension in regard to the facts, 
and a full and fair retraction of the erroneous statement was published in 
the next issue of the paper, or in the case of a daily paper within three 
days after the mistake was brought to the attention of the publisher, in as 
eo�sp icn ,ms a place and type as the original article, the plaintiff will be 
t•ntit !rd to recover only such damage as he can show he has sustained to his 
prop<• t· ty husincss. trade. profpssion or occupation. But if the libel is against 
a c-an c1 i ll a tr.  fer officr ,  the  ret rac t i on must also be made editorially, and in 
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th <:> case of a daily paper at least three days, and in the ease of a weekly 
paper, at least ten days before the election. [R. C. 1905, § 8889 ; 1901, ch. 119. 1 

Defendant cannot rely on retraction aa defense to libel unless retraction is full and 
fair. Goolsby v. Forum Printing Co., 23 N. D. 30, 135 N. W. 661. 

CHAPTER 29. 

RAPE, ABDUCl'ION, CARNAL ABUSE OF CRILDUlEN AND SEDUCTION. 

§ 9563. Rape defined. Rape is an act of sexual intercourse, accomplished
with a female not the wife of the perpetrator, under either of the following 
circumstances : 

1 .  When the female is under the age of eighteen years. 
2. When she is incapable, through lunacy or any other unsoundness of

mind, whether temporary or permanent, of giving legal consent. 
3. When she resists, but her resistance is overcome by force or violence.
4. When she is prevented from resisting, by threats of immediate and great

bodily harm, accompanied by apparent power of execution. 
5. When she is prevented from resisting by an intoxicating, narcotic or

anesthetic agent, administered by or with the privity of the accused. 
6. When she is at the time unconscious of the nature of the act, and this

is known to the accused. 
7. When she submits under the belief that the person committing the act

is her husband, and this belief is induced by artifice, pretense or conceal
ment practiced by the accused, with intent to induce such belief. [R. C. 
1905, § 8890 ; Pen. C. 1877, § 320 ; R. C. 1895, § 7156 ; 1903, ch. 149. ] 

Al8ault with intent to commit'. Territory v. Keyea, 5 D. 244, 38 N. W. 440 ; Territory 
'f, Godfrey, 6 D. 46, 50 N. W. 481. 

Sufficiency of information charging carnal knowledge. State v. La.Mont, 23 8. D. 174, 
na N. W. 1 104. 

As to sufficiency of information for rape. State v. Rhoades, 17 N. D.  579, 118 N. W. 
133. 

Verdict of rape in second degree or of assault with intent to commit rape may be 
returned under information which chargca rape in first degree. State v. Bancroft, 23 
N. D. 442, 137 N. W. 37.

What constitutes rape. 80 Am. Dec. 361.
Consent obtained by fraud. 36 Am. Rep. 860.
Preparation to commit asaault with intent to rape or raviah aa distin�ished from

overt act in commission of offense itself. 42 L.R.A. 524. 
What intoxication will excuse rape. 36 L.R.A. 479. 
Proof of corpus delicti in prosecution for rape. 68 L.R.A. 56, 70, 71, 73. 
Evidence of other crimes in prosecution for rape. 62 L.R.A. 314, 322, 329, 
Admissibility of declarations by prosccutrix as res gestae. 19 L.R.A. 744.  
May the corroboration of prosecutrlx necessary to conviction of rape be supplied by 

her own complaints out of court. 26 L.R.A. ( N.S. ) 1 149. 
Admissibility of previous statement& by a witness out of court consistent with his 

testimony. 41 L.R.A. ( N.S. ) 886. 
Necessity of inatructiona aa to law .on circumatantial evidence on prosecution for rape. 

69 L.R.A. 204. 
As to aimilar provision in Cal. Pen. Code, I 261, ·see People v. Vann, 129 Cal . 1 1 8, 6 1  

Pac. 776. 
1 . Complaint which charged that defendant, male over fourteen years, feloniously

aasaulted and ravished female, not his wife, who waa under age of eighteen years, did 
not charge adultery, but only rape. State v. Raab, 27 S. D. 185, 130 N. W. 91, Ann. 
Cu. 1913D, 656. 

Prior acts of intercourse were admissible, notwithatandin� they occurred after proa
ecutrix had attained legal age after this act became effective. State 'f, Syainger, 25 
S. D. 1 1 0, 125 N. W. 879, Ann. Cas. 1912B, 997.

Female under eighteen yea.rs of age is not incapable of committing aexual crime and
la not obliged to answer as to whether her father had aexual intercourse with her. Ex 
parte Neason, 25  S. D. 49, 27 L.R.A. ( N.S. ) 872, 125 N. W. 124.  

Does statute fixing age of consent render girl below that age incapable of sexual 
crime. 27 L.R.A. (N .S. ) 872. 

Effect of defendant's mistake as to age of girl under statute denouncing sexual 
offenses against females below specified age. 25 L.R.A. (N,S, ) 661, 
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Right of accused to ahow unchastity of prosecutrix in ataw.toTy rape. 48 L.R.A. (N.S. )  
269. 

Presumption and burden of proof as to chastity where it i s  an ingredient of the 
ofl'en�e or a condition of conviction. 43 L.R.A. (N .S. ) 476. Endence of specific instances t,o prove character for chastity in prosecution for. 14
L.R.A. ( N.S. ) 714 . 

Admissibility of declarations of infant too young to be sworn aa a witneu at the 
trial. 65 L.R.A. 316. 

11. Giving liquor or drugs to female with view to having sexual intercourse with heras constructive rape or assault with intent to commit rape. 46 L.R.A. ( N.S. ) 422. 8. Rape by physician submitted to in the belief that it is medical treatment. 12Am. Rep. 390. 
§ 9564. Accused under fourteen. No conviction for rape can be had against

one who was under the age of fourteen years at the time of the act alleged, 
unless hiR physical ability t'l  accomplish penetration is proved as an inde
pendent fact and beyond a reasonable doubt. [R. C. 1905, § 8891 ;  Pen. C. 
1877, § 321 ; R. C. 1899, § 7157. ] 

Necessity of proving physical ability of child under age of fourteen to commit rape by 
independent fact. State v. 1''isk, 15  N. D. 589, 108 N.  W. 485, 1 1  A. & E. Ann. Cu. 
1061. 

Liability of infant for rape. 36 L.R.A, 203, 208. 
§ 9565. When crime complete. The essential guilt of rape consists in the

outrage to the person and feelings of the female. Any sexual penetration, 
however slight, is sufficient to complete the crime. [R. C. 1905, § 8892 ; Pen. 
C. 1877, § 322 ; R. C. 18!J9, § 7158.]

As to whnt constitutes penetration within meaning of statute. State v. Werner, 16  
N. D. 83 ,  1 12  N.  W. 60.

Verdict of gu i lty as charged without degree of crime is sufficient, where rape in
first degree is not charged. :state v. Hayes, 17 6. D. 128, 95 N. W. 296. 

§ 9566. Ra.pe in the first degree defined. Rape committed upon a female
under the age of sixteen years, or incapable through lunacy or through un
soundness of mind of giving legal consent, or accomplished by means of force, 
overcoming her resistance, is rape in the first degree. [ 1909, ch. 84, § 1 ;
R. C. 1905, § 8893 ; Pen. C. 1877, § 323 ; R. C. 1899, § 7159 ; 1903, ch. 149. ]

§ 9567. Rape in the second degree defined. In all other cases rape is of the
second degree, but no conviction can be had in case the female is over the 
age of sixteen years and the male is under the age of twenty years at the time 
of the act of intercourse, and it appears to the satisfaction of the jury that 
the female was sufficiently matured and informed to understand the nature of 
the act, and consented thereto. [1909, ch. 84, § 2 ;  R. C. 1905, § 8894 ; Pen. 
C. 1877, & 324 ; R. C. 1895, § 7160 ; 1903, ch. 149. l

Verdict of rape in second degree or of nssault with intent to t'on1 1nit rope may be
returned, notwithstanding section 88!10 r!JJLi3 herein ] where information charges rape
in first degree. State v. Bancroft, 23 N. D. 442, 137 N. W. 37.

§ 9568. Punishment for the first degree. Rape in the first degree is punish
able by imprisonment in the penitentiary not less than five years. [1909, ch 
84, § 3 ;  R. C. 1905, § 8895 ; Pen. C. 1877, § 325 ; R. C. 1899, § 7161.] 

Cruel and unusual punishment for rape. 35 L.R.A. 576. 
As to similar provision in Cal. Pen. Code, I 264, see People "· Gardner, '98 Cal. 127 

32 Pac. 880. 
§ 9569. Punishment for second degree. Rape in the second degree is pun

ishable by imprisonment in the penitentiary not less than one year and not more 
than fifteen years. [1909, ch. 84, § 4 ;  R. C. 1905, § 8896 ; Pen. C. 1877, § 326 ; 
R. C. 1899, § 7162. ]

§ 9570. Compelling woman to marry. Every person who takes any wom�
against her will, and by force, menace or duress, compels her to marry bun 
or to marry any other person, is punishable by imprisonment in the peniten
tiary not less than ten years. [R. C. 1905, § 8897 ; Pen. C. 1877, § 327 ; R. C. 
1899, § 7163.] 

§ 9571 . Intent to compel 1:11arria.ge o� defil_ement. _Every person who takes
any wom?.n unlawfully agamst her will, with the mtent to compel her by 
force, menace or duress to marry him, or to marry any other person, or to 
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be defiled, is punishable by imprisonment in the penitentiary not less than 
one and not exceeding ten years. [R. C. 1905, § 8898; Pen. C. 1877, § 328; 
R. C. 1899, § 7164.)

§ 9672. Inveigling into house of prostitution. Pnnisbrnent. Every person
�vho inveigles or entices any unmarried female of previously chaste character, 
mto any house of ill-fame or of assignation or elsewhere, for the purpose of 
prostitution, and every person who aids or assists in such abduction for such 
purpose, is punishable by imprisonment in the penitentiary for not less than 
one and not exceeding five years, or by imprisonment in the county jail not 
exceeding one year, or by a fine not exceeding one thousand dollars, or by 
both such fine and imprisonment. [1909, ch. 88; R. C. 1905, § 8899; Pen. C. 
1877, § 329; R. C. 1895, § 7165.] 

§ 9673. Detention of woman in house of ill-fame ag&inst her will. "1msh
ment. Any person who shall detain any woman against her will by force, 
threats, putting in bodily fear, or by any other means, at a house of ill-fame, 
or any other place of any other name or description, for the purpose of prosti
tution, or for unlawful sexual intercourse, or who shall aid, abet, advise, en
courage or assist in such detention, shall be guilty of a felony, and upon 
conviction thereof, shall be punished by imprisonment in the state penitentiary 
for a period not to exceed three years, or by imprisonment in the county 
jail not to exceed one year, or by a fine not to exceed one thousand dollars, or 
by both such fine and imprisonment. [1909, ch. 89.] 

§ 9674. Abduction for prostitution. Every person who takes away any
female under the age of eighteen years, from her father, mother, guardian 
or other person having the legal charge of her person, without the consent 
of such father, mother, guardian or other person having the legal charge 
of her person, or any friendless female under the age of eighteen years, 
either for the purpose of concubinage or prostitution, is punishable by impris
onment in the penitentiary not less than one and not exceeding five years, 
or in the county jail not exceeding one year, or by fine not exceeding one 
thousand dollars, or by both. [R. C. 1905, § 8900; Pen. C. 1877, § 330; R. C. 
1895, § 7166; 1903, ch. 149.) 

Effect of defendant's mistake 118 to age of girl. 25 L.R.A.(N.S.) 661. 
As to similar provision in Cal. Pen. Code, I 267, see Ex parte Estrado, 88 Cal. 316, 

26 Pac. 20il. 
§ 9575. Seduction under promise of marriage. Every male person over

twenty-one years of age who, under promise of marriage, seducea and has 
illicit connection with any unmarried female under twenty years of age and 
of previously chaste character, is punishable by imprisonment in the peni
tentiary not less than one and not exceeding five years, or by imprisonment 
in the county jail not exceeding one year, or by a fine not exceeding one 
thousand dollars, or by both. [R. C. 1905, § 8901; Pen. C. 1877, § 331; R. C. 
1895, § 7167.] 

Seduction as a criminal offense. 87 Am. Dec. 465. 
Effect of defendant', mistake as to age of girl under statute denouncing eexual 

offenses against females below specified age. 25 L.R.A. (N.S.) 661. 
Impeachment of character of proBCCutrix for chastity by proof of prior act.a of inter• 

eourse with defendant. 30 L.R.A.(N.S.) 173. 
Competency of wife as witness in prosecution of husband for her seduction prior to 

marriage. 45 L,R.A.(N.S.) 396. 
As to similar provision in Cal. Pen. Code, I 268, see People v. Hough, 120 Cal. 538, 65 

Am. St. Rep. 201, 62 Pac. 846; People v, Kehoe, 123 Cal. 244, 69 Am. St. Rep. 52, 65 
Pac. '911. 

§ 9676. Subsequent marriage or oft'er of. If the parties marry each other
at any time before the conviction of the defendant, no prosecution shall take 
place, or, if begun, it shall be dismissed, or if the defendant, at any time 
after the illicit connection and before the case is submitted to the jury, in 
good faith offers to marry the female. seduced and the jury so finds from 
the evidence, the defendant must be acquitted. But the benefits of this sec-
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tion shall not apply to a defendant who was in fact married at the time of 
committing the offense; provided, that no person who was married at the time 
of committing the offense, and the fact of the marriage was known to the 
female, shall be held liable for the offense defined in section 9575. [R. C. 1905, 
§ 8902; Pen. C. 1877, § 332; R. C. 1895, § 7168.]

Offer of marriage as defense to prosecution for seduction. 29 L.R.A.(N.S.) 421. 
As to similar pro,·ision in Cal. Pen. Code, § 269, sec People v. Hough, 120 Cal. 538, 

65 Am. St. Rep. 201, 52 Pac. 846; People v. Kehoe, 123 Cal. 244, 69 Am. St. Rep. 52, 
55 Pac. 911. 

§ 9577. Sexual intercourse with female dependent or ward, a felony. Every
male person, who, when a guardian of a minor, or when a county commis
sioner, or when a warden, superintendent, supervising official, guard, at
tendant, watchman or other employe in any penal, correctional or eleemosy
nary institution in this state, induces a female, who is a ward, or pauper 
under his care, or who is an inmate in the institution in which he is employed, 
or who is in a position where she receives the necessities of life through or 
from him, or upon his recommendation, to have illicit sexual intercourse with 
him by threatening to withhold from her, or a member of her family, the 
necessities of life, or by threatening her, or a member of her family, with 
physical violence, is guilty of a felony. [1909, ch. 276, § 1.] 

§ 9578. Penalty. .Any person convicted of a felony under section 9577
shall be punished by imprisonment in the state penitentiary for a term of no, 
less tµan one year, and not more than fifteen years. [1911, ch. 276, § 2.) 

CHAPTER 30. 

ADULTERY AND UNLAWFUL COHABITATION. 

§ 9579. Adultery deftned. Limitation. Adultery is the voluntary sexual
intercourse of a married person with a person other than the offender's hus
band or wife; and when the intercourse is between a married woman and 
a man that is unmarried the man is also guilty of adultery. No prosecution 
for adultery shall be commenced except on the complaint of the husband or 
wife, and no such prosecution shall be commenced after one year from the 
time of the committing of the offense. [R. C. 1905, § 8903; 1897, ch. 2; R. <1. 
1899, § 7169.] 

Section not invalid or inoperative on ground of uncertainty. · State v. Whealey, 5 
B. D. 427, 59 N. W. 211.

Assault of married woman with intent to have unlawful voluntary sexual intercourse
is not assault with intent to commit felony. State v. Archer, 22 S. D. 137, 115 N. W. 
1075. 

Spouse of either of parties committing adultery is empowered to complain against 
either or both. State v. Wesie, 17 N. D. 567, 19 L.R.A.(N.S.) 786, 118 N. W. 20. 

Complaint which charged that defendant, male over fourteen years, feloniously u
eaulted and ravishci ffomale, not his wife, who was under age of eighteen years, did no, 
charge adultery, but only rape. State v. Rash, 27 8. D. 185, 130 N. W. 91, Ann. Cu. 
1913D, 656. 

What ie adultery and when pu11i�li11hle. 32 Am. Dec. 289. 
Effect of fact that but one of th" parties is married upon the ofl'eme of "adultery.• 

18 L.R.A.(N.S.) 580. 
Insanity u affecting adultery. 3-l L.R.A. 162. 
Ignorance of defendant, in prosecution for adultery, that other party waa married, 

u a defense. 18 L.R.A.(N.S.) 527.
NeceBBity of proof of marriage in prosecution for adultery. 68 L.R.A. u, 72.
Competency of one spouse to testify as to misconduct of other spouse on indicbnen,

of paramour for adultery. 39 L.R.A. (N.S.) 318. 
Construction and effect of provisions requiring prosecution for adulterv to be upon 

complaint of husb11nd or wife. 19 L.R.A.(�.S.) 786. 
§ 9580. How punished. Every person convicted of the crime of adultery

is punishable by imprisonment i11 the penitentiary not less than one and not 
exceeding three years, or in the county jail not exceeding one year, or by 
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tine not exceeding five hundred dollars, or by both. [R. C. 1905, § 8904 ; Pen. 
C. 1877, § 334 ; R. C. 18�5, § 7170.]

§ 9581. Unlawful coha.bitation. Punishment. Every person who lives openly
and notoriously and cohabits as husband or wife with a person of the op• 
posite sex without being married to such person, is guilty of a misdemeanor 
and upon conviction thereof is punishable by · imprisonment in the county 
jail not less than thirty days and not exceeding one year, or by a fine of not 
less than one hundred and not exceeding five hundred dollars. [R. C. 1905, 
§ 8905 ; 1890, ch. 91, § 16 ; R. C. 1895, § 7171. ]

What comtitutea living in open and notorioua adultery. 113 Am. St. Rep. 271. 

CHAPTER 31. 

KISCEGENATION. 

§ 9li82. Marriages between white and negro persons. It shall be unlawful
for any white male person, residing or being in this state, to intermarry with 
any negro female person ; and it sh.all be in like manner onlawful for any 
white female person, residing or being in this state, to intermarry with any 
negro male person, and every marriage hereafter formed and solemnized in 
contravention of the provisions of this section shall be utterly null o.nd void, 
and either or both of the contracting parties to such surreptitious marriage 
shall be punished by imprisonment in the state penitentiary for a term not 
exceeding ten years, or by a fine not exceeding two thousand dollars, or by 
both fine and imprisonment. [ 1909, ch. 164, § 1. ] 

Leglalative power to forbid mlacegenatlon. 2 L.R.A. (N.S. ) 532. 
Statute proh ibiting intermarriage of white and colored peraona u a denial of equal 

privi lege& and immunities. 14 L.R.A. 580. 
Efl'ect of repeal of atatute prohibiting miscegenation after commencement of cohabi• 

tation between white peraon and negro. 3 L.R.A. ( N .S. ) 247. 
Conflict of laws aa to miscegenation. 57 L.R.A. 167 ; 43 L.R.A. (N.S. ) 858. 

§ 956:l. Ddnition of negro person. Every person who shall have one
eighth or more of negro blood shall be deemed and held to be a colored person 
or negro. [1909, ch. 164, § 2. ] 

Who la negro, mulatto or person of  color within atatute not apeciflcally defining the 
aame. 81 L.R.A. (N.S. ) 180. 

§ 9684. lasuing license of marriage between negroea and whites. If any
county judge shall knowingly issue a marriage license for a white person 
to marry a negro person, within the meaning of section 9583, he shall be 
punished by imprisonment in the state penitentiary for a term not exceeding 
two years or by a fine not exceeding two thousand dollars, or by both fine and 
imprisonment. [1909, ch. 164, § 3. ]  

§ 9581S. Performing maniage ceremony between negroea and whites. If
any judge, justice of the peace, priest or any person authorized to solemnize 
the rites of matrimony shall knowingly perform the ceremony of marriage for 
any white person with a negro person within the meaning of this chapter, he 
shall be punished by imprisonment in the state penitentiary for a term not 
exceeding two years or by a fine not exceeding two thousand dollars, or by 
both fine Md imprisonment. [ 1909, ch. 164, § 4.] 

§ 9686. Certain marriages between whites and negroea deol&red valid. In
all cases where marriages have been contracted or solemnized between white 
persons and negroes in this state prior to the taking effect of this chapter and 
where the parties thereto have continued to live together as man and wife 
up to that date, such marriage shall be held valid to all intents and purposes. 
[ 1909, ch .  164, § 5.] 

§ 9587. Negro man and white woman or white man &nd negro woman oc
cupying aa.m.e room. Any negro man and white woman or any white man 
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and negro woman who are not lawfully married to each other who shall live 
in and occupy the same room, shall each be punished by imprisonment in the 
state penitentiary for a term not exceeding twelve months or by a fine not 
exceeding five hundred dollars, or by both fine and imprisonment. [ 1909, ch. 
164, § 6. ] 

§ 9688. White persons and negroes living in adultery or f omica.tion. If
any white person and negro shall live in adultery or fornication with each 
other, each shall be punished by imprisonment in the state penitentiary for 
a term not exceeding twelve months or by a fine not exceeding five hundred 
dollars, or by both fine and imprisonment. (1909, ch. 164, § 7.] 

CHAPTER 32. 

ABANDONMENT AND NEGLECT OF CHILD OR WlFE. 

See section 9603. 
§ 9689. Abandoning under six yea.rs. Every parent of any child under six

years, and every person to whom any such child has been confided for nurture 
or education, who deserts such child in any place whatever, with intent 
wholly to abandon it, is punishable by imprisonment in the penitentiary not 
less than one and not exceeding seven years, or in a county jail not ex
ceeding one year. [R. C. 1905, § 8906 ; Pen. C. 1877, § 335 ; R. C. 1899, § 7172. J 

§ 9690. Pa.rent omitting to provide for child. Every parent of any child
who willfully omits, without lawful excuse, to perform any duty imposed 
upon him by law to furnish necessary food, clothing, shelter or medical 
attendance for such child, is guilty of a misdemeanor. [R. C. 1905, § 8907 ; 
Pen. C. l 877, � 336 ; R. C. 1899, § 7173.] 

Criminal hability for neglect of child causing death. 61 L.R.A. 290. 
Criminal responsibility for failure to provide child with medical attendance and 

remedies. 1 B.  R. C. 74
°

7 . 
Effect of failure to provide medical attendance for infant to render one guilty of 

manslaughter. 6 L.R.A. ( N.S. ) 685. 
Religious belief as excuse for failure to furnish medical aid to chi ld. 36 L.R.A. ( N.S. ) 

1563. 
Criminal responsibility of parent for failure to 111pport child where support is 

furnished by others. 32 L.R.A. (N.S.) 841.  
§ 9691. Abandoning or refusillg to support minor child. Every person

who, either : 
1. Will fully abandons and leaves his minor child in a destitute condition ;

or who, 
2. Is of sufficient ability to provide such child 's support ; or,
3. Is able to earn the means of such child 's support, unreasonably refuses

or neglects to provide for such minor child, 
Is guilty of a misdemeanor. [R. C. 1905, § 8908 ; 1890, ch. 168, § 1 ;  R. C. 1895, 

§ 7174. ]
§ 9592. Ab&ndoning or refusing to support wife. Every husband who,

either : 
1. Willfully abandons and leaves his wife. in a destitute condition ; or,
2. Is of sufficient ability to provide such wife 's support ; or,
3. Is able to earn the means of such wife 's support, unreasonably refuses

or neglects to provide for such wife, 
Is guilty of a misdemeanor. [R. C. 1905, § 8909 ; 1890, ch. 168, § 1 ;  R. C. 

1895, § 7175.] 
Offense of desertion or failure to provide for wife or family aa affected by residence 

of parties. 47 L.R.A. (N.S. ) 218.  
§ 9593. Punishment. Every person convicted of any of the offenses men

tioned in the last two sections is punishable by imprisonment in the county 
jail not less than thirty days and not exceeding six months. [R. C. 1905, 
� 8!)10 ; 1890, ch . 1 68, § 1 ;  R. C. 1895, § 7176. ] 
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§ 9594. Abandonment of wife or child. Penalty. Any person who will
fully omits without lawful excuse to furnish proper food, clothing, shelter or 
suitable care in case of sickness to his wife or minor child under fifteen years 
of age, shall upon conviction be deemed guilty of a felony and punished by 
imprisonment in the penitentiary for not more than three years, nor less than 
one year, in a county jail, or in a workhouse at hard labor for not more than 
one year, nor less than three months ; provided, however, if after conviction 
and before sentence he shall appear before the court in which said conviction 
shall have taken place, and enter into bond to the state of North Dakota in such 
penal sum as the ooµrt may fix, to be approved by the court as to surety, 
conditioned that he will furnish said child or wife with necessary and proper 
home, food, care and clothing, then the court may suspend sentence therein ; 
provided, that upon failure of such person to comply with said undertaking, 
he may be ordered to appear before the court and show cause why sentence 
should not be imposed, whereupon the court may pass sentence, or for good 
cause shown may modify the order and take a new undertaking and further 
suspend sentence as may be just and proper. [R. C. 1905, § 8911 ; 1905, ch. 1.J 

Criminal liability of husband for neglect of wife, causing death. 61 L.R.A. 892. 
Criminal liability of infant for failure to support wife. 36 L.R.A. 808. 

CHAPTER 33. 

DESERTION AND NONSUPPORT OF F AlfiLY. 

§ 9595. Desertion or refusal to support by husband or pa.rent. Penalty.
1'hat any husband who shall, without just cause, desert or willfully neglect or 
refuse to provide for the support and maintenance of his wife in destitute 
or necessary circumstances, or any parent who shall, without lawful excuse, 
desert or willfully neglect or refuse to pro.vide for the support and main
tenance of his or her child or children under the age of sixteen years in 
<lestitute or necessitous circumstances, shall be guilty of a crime and, .:i con
viction thereof, shall be punished by imprisonment in the state penitentiary 
for a period not to exceed three years, by fine not exceeding five hundred 
<lollars, or imprisonment in the county jail not exceeding one year, or both, 
with or without hard labor, in the discretion of the court. [1911, ch. 123, § 1 . ]  

Offense of  desertion or  failure to provide for wife or  family aa affected by residence 
of parties. 47 L.R.A. (N.S. ) 218. 

§ 9596. Proceedings, how instituted. Proceedings under this chapter may
be instituted upon complaint made under oath or affirmation by the wife or 
<!hild or children, or by any other person, against any person guilty of either 
of the above named offenses. ( 1911, ch. 123, § 2. ] 

§ 9597. Temporary order for support. At any time before the trial, upon
petition of the complainant and upon notice to the defendant, the court, or 
a judge thereof in vacation, may enter such temporary order as may seem 
just, providing for support of the deserted wife or children, or both, pendente 
lite, and may punish for violation of such order as for contempt. [1911, 
ch. 123, § 3 . ]  

§ 9598. Order for periodical payments. Release on probation. Recog
nizance. Before the trial, with the consent of the defendant, or at the trial 
on entry of a plea of guilty, or after conviction, instead of imposing the 
penalty herell¼before provided, or in addition thereto, the court in its discretion, 
having regard to the circumstances, and to the financial ability or earning 
capacity of the defendant, shall have the power to make an order, which 
shall be subject to change by the court from time to time, as circumstances 
may require, directing the defendant to pay a certain sum periodically, for 
a term not exceeding two years, to the wife or to the guardian, curator or 
mstodian of the said minor child or children, or to an organization or indi-
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vidual approved by the court as trustee, and shall also have the power to 
release the defendant from custody on probation for the period so fixed, 
upon his or her entering into a recognizance, with or without sJ1rety, in such 
sum as the court, or a judge thereof in vacation, may order and approve. 
The condition of the recognizance shall be such that if the defendant shall 
make hi$ or her personal appearance in court whenever ordered to do so, 
and shall further comply with the terms of such order of support, or of any 
subsequent modification thereof, then such recognizance shall be void, other
wise in full force and effect. [1911, ch. 123, § 4.] 

§ 9599. How trial proceeded with, and how suspended sentence enforced.
Forfeiture, to whom paid. If the court be satisfied by information and due 
proof under oath, that at any time durjng said period of two years the defend
ant has violated the terms of such order, it may forthwith proQP.ed with the trial 
of the defendant under the original charge, or sentence him or her under the 
original conviction, or enforce the suspended sentence, as the case may be. 
In case of forfeiture of recognizance, and enforcement thereof by execution, 
the sum recovered may, in the discretion of the court, be paid, in whole or 
in part, to the wife or to the guardian, curator, custodian or trustee of the 
said minor child or children. [ 1911, ch. 123, § 5.] 

§ 9600. Evidence required. Confidential communications. Incriminating
evidence. Proof of desertion or neglect. No other or greater evidence shall 
be required to prove the marriage of such husband and wife, or that the 
defendant is the father or mother of such child or children, than is or shall 
be required to prove such facts in civil action. In no prosecution under this 
chapter shall any existing statute or rule of law prohibiting the disclosure of 
confidential communications between husband and wife apply, and both hus
band and wife shall be competent ,vitnesses to testify against each other to 
any and all relevant matters, including the fact of such marriage and the 
parentage of such child or children ; provided, that neither shall be compelled 
to give evidence incriminating himself or herself. Proof of the desertion of 
such wife, child or children in destitute or necessitous circumstances or of 
neglect or refusal to provide for the support and maintenance of such wife, 
child or children, shall be prima facie evidence that such desertion, neglect 
or refusal is willful. [ 1911, ch. 123, § 6. ] 

§ 9601. Payment cf earnings of persons incarcerated. It shall be the duty
of the sheriff, warden or other official in charge of county jail, or of the 
custodian of the reformatory, workhouse or house of correction in which any 
person is confined on account of a sentence at hard labor, under this chapter, 
to pay over to the wife, or to the guardian, curator or custodian of his or 
her minor child or children, or to an organization or individual approved by 
the court as trustee, at the end of each week, for the support of such wife, 
child or children, the net earnings in a sum equal to not less than fifty cents 
for each day 's hard labor performed by said person so confined. [1911, ch. 
123, § 7. ] 

§ 9602. Chapter, how interpreted. This chapter shall be so interpreted and
construed as to e1f ectuate its general purpose to make uniform the law of 
those states which enact it. [1911, ch. 123, § 8.] 

§ 9003. Remedies cumulative. The provisions of this chapter shall be eon
s t rued as cumulative and not exclusive. [1911, ch. 123, § 9.] 
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CHAPTER 34 . 
.ABORTION .AND CONCEALING DEATH OF CIIILDREN. 

. § 9604. Procuring an abortion. Every person who administers to any preg
nant woman, or wLo prescribes for any such woman, or advises or procures 
any �uch woman to take any medicine, drug or substance, or uses or employs 
a�y 1ns!rument or other means whatever, with intent thereby to procure the 
1�usc�rr1age of such woman, unless the same is necessary to preserve her 
hfe, 18 punishable by imprisonment in the penitentiary not less than one and 
not exceeding three years, or in a county jail not exceeding one year. [R. C. 
1905, � 8912 ; P�n. C. 1877, § 337 ; R. C. 1899, § 7177.] 

Death resultmg from abortion. Sufficiency of information. State v. Belyea, II N. D. 
353, 83 N. W. 1. 

Sufficiency of information for crime of procuring abortion as defined by this eection. 
State v. Longstreth, 19 N. D. 268, 121  N. W. 1 1 14, Ann . Cas. 1912D, 1317. 

Crime of causing abortion. 66 Am. Dec. 82. 
Death caused by abortion and indictment and prosecution therefor. 95 Am. Dec. 783 .  
Proof of corpus delicti in prosecution for abortion. 68 L.R.A. 42 ,  49 ,  70. 
Admissibil ity of declarations of one upon whom an abortion is committed, against 

others charged with complicity therein. 35 L.R.A. (:X.S. ) 1084. 
Instigating offense as defense to prosecution for abortion. 30 L.R.A. ( N.S. ) 954. 

§ 9605. Soliciting or submitting to &ttempt a.t. Every woman who solicits
of any person any medicine, drug or substance whatever and takes the same, 
or who submits to any operation or to the use of any means whatever, with 
intent thereby to procure a miscarriage, unless the same is necessary to 
preserve her life, is punishable by imprisonment in a county jail not exceed
i ng  one year, or by a fine not exceeding one thousand dollars, or by both . 
tR. C. 1 905, § 8913 ; Pen. C. 1877, § 338 ; R. C. 1899, § 7178 . ]  

§ 9606. Concealing still birth or death of bastard. Every woman who
endeavors either by herself or by the aid of others to conceal the still birth 
of an issue of her body, which if born alive would be a bastard, or the death 
of any such issue under the age of two years, is punishable by imprisonment 
in the county jail not exceeding one year, or by a fine not exceeding one 
thousand dollars, or both. [R. C. 1905, § 8914 ; Pen. C. 1877, § 339 ; R. C. 
1899, § 7179.] 

CHAPTER 35. 

BABY FARM.ING. 

The emergency section concluding the act constituting th is chapter recites that " there
ls now no law provid ing for the punishment of cases of ' baby farming,' so-called." 

§ 9607. Placing dependent children for pay, when unlawful. It shall be
unlawful for any midwife or other person or corporation maintaining a ma
ternity hospital or lying-in hospital, or for any private midwife or nurse, or
any organization not authorized by the laws of the state of North Dakota 
to place dependent children in family homes for adoption or otherwise, to 
offer, bargain or contract to place any dependent child with any person or 
persons, for pay. And any person offering to so place any dependent child 
on payment of any sum of money or on payment of any note or other nego
tiable instrument except for the actual expenses incurred in taking such 
child to a foster home, shall be deemed guilty of felony. [1911, ..ch. 81, § l . J  

§ 9608. Penalty. Any person convicted of such felony by any court of
competent jurisdiction within the  state of North Dakota shall be punished 
by being confined in the state penitentiary for a term not exceeding three 
year11, nor ! ess than one year, at the discretion of the court. [1911, ch. 81 ,  
§ 2.]
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CHAPTER 36. 

CHILD STEALING. 

§ 9609. Deftned. Punishment. Every person who maliciously, forcibly or
fraudulently takes or entices away any child under the age of twelve years, 
with intent to detain and conceal such child from its parent, guardian or 
other person having the lawful charge of such child, is punishable by impris
onment in the penitentitary not less than one and not exceeding ten years. 
or by imprisonment in a county jail not exceeding one year, or by a fine 
not exceeding five hundred dollars, or by both such fine and imprisonment. 
[R. C. 1905, § 8915 ;  Pen. C. 1877 ,  § 340 ; R. C. 1899, § 7180. ] 

What constitutes kidnapping. 4 Am. St. Rep. 690. 
Taking of a child by or at instance of one parent from the custody of the other parent, 

as kidnapping. 32 L.R.A. ( N.S . )  845 .  
Civil  action for abduction of child.  4 5  L.R.A. ( N.S. ) 867 .  
As to similar provision in Cal. Pen. Code, § 278,  see People v. Black, 147 Cal. 426. 

81 Pac. 1099. 

CHAPTER 37. 

BIGAMY, INCEST AND SODOMY. 

§ 9610. Bigs.my deftned. Every person, who, having been married to
another who remains living, marries any other person, except in the eases 
specified in the next section, is guilty of bigamy. [R. C. 1905, § 8916 ; Pen. C. 
1877, § 341 ; R. C. 1899, § 7181.] 

What constitutes bigamy. 93 Am. Dec. 252.  
Nature and elements of bigamy. 126 Am. St. Rep. 201. 
Conflict of laws as to bigamy. 57 L.R.A. 159. 
Criminal liability of children for bigamy. 36  L.R.A. 202. 

§ 9611. Exception to last section. The last section does not extend :
1 .  To any person by reason · of any former marriage, whose husband or

wife has been absent for five successive years without being known to suel1 
person within that time to be living ; nor, 

2. To any person by reason of any former marriage, whose husband or
wife by such marriage has absented himself or herself from his wife or ht>r 
husband and has been continually remaining without the United States for 
the space of five years together ; nor, 

3. To any person by reason of any former marriage which has been pro .
nouneed void, annulled or dissolved by the judgment of a competent court : 
nor, 

4. To any person by reason of any former marriage with a husb�d or
wife who has been sentenced to imprisonment for life. [R. C. 1905, § 8917 ; 
Pen. C. 1877, § 342 ; R. C. 1895, § 7182. ] 

Belief in termination of former marriag-e as a defenae to a prosecution for bigamy . 
27 L.R.A. ( N.S. ) 1097 ; 34 L.R.A. ( N.S. ) 613 .  

Proof of  former marriage in  prosecutions for bigamy. 47 Am. St. Rep. 228 ; 106 
A.m. St. Rep. 768. 

Presumption as to validity of former marriage in prosecution for bigamy. 9 
L.R.A. ( N.S. )  1036.

Judgment lo civil action aa proof of former marriage on trial for bigamy. tf
L.R.A. ( N.S. ) 464.

Husband or wife aa witness against the other in prosecution for bigamy. 2 
L.R.A. ( N .S . )  862.

§ 9612. Punishment for bigamy. Every person guilty of bigamy is punish
able by imprisonment in the penitentiary not less than one and not exceeding 
five years. [R. C. 1905, § 8918 ; Pen. C. 1877, § 343 ; R. C. 1899, § 7183.] 

§ 9613. Unlawful marriages defined. Every person who knowingly mar
ries the husband or wife of another, in any case in which such husband 
or wife would be punishable aecording to the foregoing provisions, is punish-
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able by imprisonment in the penitentiary not less than one and not exceeci.
�ng five years, or in a county jail not exceeding one year, or by a fine not 
exceeding five hundred dollars, or by both such fine and imprisonmc1:t .  
[R. C. 1905, § 8919 ; Pen. C. 1877, § 344 ; R. C. 1899, § 7184. ] 

§ 9614. Incest deftned. Persons who, being within the degrees of con
sanguinity within which marriages are, by the laws of this state, declared 
incestuous and void, intermarry, cohabit or have sexual intercourse with 
such other so related person, knowing him or her to be within said degree 
of relationship, shall be deemed guilty of incest, and upon conviction thereof, 
shall be punished by imprisonment in the penitentiary not less than one and 
not exceeding ten years. [R. C. 1905, § 8920 ; Pen. C. 1877, § 345 ; R. C. 1899, 
§ 7185.J

Conviction cannot be bad upon the uncorroborated testimony of an_ accomplice. The 
female, when uninfluenced by any element of coercion, is an accomphce. Whether the 
female is an accomplice is a question for the jury. State v. Kellar, 8 N. D. 563, 80 
N. W. 476. 

The crime of incest. 111 Am. St. Rep. 19. 
Conflict of laws as to incestuous marria�. 57 L.R.A. 166. 
May girl below the age of consent be guilty of incest. 27 L.R.A. (N.S.) 872. 
Incest between persons related by marriage. 31 L.R.A. (N .S. ) 772. 
Proof of corpua delicti in prosecution for incest. 68 L.R.A. 45. 
Husband or wife aa witness against the other in ,prosecution for incest. 2 

L.R.A. ( N.S. ) 862.
Aa to similar provision in Cal Pen. Code, I 285, see People v. Kaiser, 1 19  Cal.

456, 51 Pac. 702 ; People v. Stratton, 141 Cal. 604, 75 Pac. 166 ; People v.  Kol ler, 142 Cal . 
621, 76 Pac. 500. 

§ 9615. Sodomy defined. Every person who carnally knows in any manner
any animal or bird ; or carnally knows any male or female person by the 
anus or by or with the mouth ; or voluntarily submits to such carnal knowl
edge ; or attempts sexual intercourse with a dead body, is guilty of sodomy 
and is punishable by imprisonment in the penitentiary not less than one 
and not exceeding ten years or in the county jail not more than one year. 
[R. C. 1905, § 8921 ; Pen. C. 1877, § 346 ; R . .  C. 1895, § 7186. ] 

Attempt punished by imprisonment for five years. State v. King, 9 N. D. HJ, 82 
N. W. 423. 

May sodomy be committed by penetration of mouth. 27 L.R.A. (N.S. ) 478 ; 45 
L.R.A. (N.S. ) 473.

Evidence of other crimes in prosecution for aod<>my. 46 L.R.A. (N.S. ) 266.
I 9616. When crime complete. Ju,.y sexual penetration, however slight, is 

sufficient to complete the crime specified in the last section. [R. C. 1905, 
§ 8922 ; Pen. C. 1877, § 347 ; R. C. 1895, § 7187. ]

CHAPTER 38. 

VIOLATING SEPULTURE AND THE REMAINS OF THE DEAD. 

§ 9617. Right to dispose of one's own body. Every person has the right
to direct the manner in which his body shall be disposed of after his. death, 
and to direct the manner in which any part of his body which becomes 
separated therefrom during his lifetime shall be disposed of. The provisions 
of this chapter do not apply where such person has given directions for the 
disposal of his body or any part thereof inconsistent with these provisions. 
[R. C. 1905, § 8923 ; Pen. C. 1877, § 348 ; R. C. 1899, § 7188. J 

§ 9618. Duty of burial. Except in the cases in which a right to dissect
a dead body is expressly conferred by law, every dead body of a human 
being lying within this state must be decently buried within a reasonable 
time after the death. [R. C. 1905, § 8924 ; Pen. C. 1877, § 349 ; R. C. 1899. 
§ 7189.J
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§ 9619. Right to transport dead body. The last section does not affect the
right to carry the dead body of a human being through this state o t· to 
remove from this state the body of a person dying within it for the purpose 
of burying  the same iu auothcr state or territory. [H.. C. 1905, § 8925 ; Peu. C. 
1877.  § 350 ; R. C. 1899, § 7190. ] 

§ 9620. Dissection, when allowed. The right to dissect the dead body of a
human being exists in the following eases : 

1. Iu the cases authorized by positive enactment of the legislative assembly
of this state. 

2 . Whenever the death occurs under circumstances in which a coroner
is authorized by law to hold an inquest upou the body, and a coroner au'-
thori zes such dissection for the purposes of the inquest. · · 

3 .  Whenever any husband or next of kin of a deceased person, being 
charged by law with the duty of burial, authorizes such d issection for the 
purpose of ascertaining the cause of death. [R. C. 1905, § 8926 ; Pen. C. 1877, 
§ 351 ; R. C. 1899, § 7191. ]

§ 9621. Unlawful dissection, misdemeanor. Every person who makes or
procures to be made any dissection of the body of a human being, except by 
authority of law, or in pursuance of a permission given by the deceased, 
is guilty of a misdemeanor. [R. C. 1905, § 8927 ; Pen. C. 1877, § 352 ; R. C. 
18!J9, § 7192. J 

§ 9622. Remains a.fter dissection. In all cases in which a dissection - has
hcen made, the provisions of this chapter requiring the burial of a dead 
body, and punishing interference with or injuries to a dead body, apply 
equally to the remains of the body dissected, as soon as the lawful purposes 
of such dissection have been accomplished. [R. C. 1905, § 8928 ; Pen. C. 1877, 
§ 353 ; R. C. 1899, § 7193.]

§ 9623. Dead limb or member of body. All provisions of this chapter
requiring the burial of a dead body or punishing interference with or injuries 
to a dead body apply equally to any dead limb or member of a human body; 
separated therefrom during lifetime. [R. C. 1905, § 8929 ; Pen. C. 1877, § 354 ; 
R. C. 1899, § 7194. J

§ 9624. Whose duty to bury. 1.'he duty of burying the body of a deceased
person devolves upon the persons hereinafter specified : 

1 .  If the deceased was a married woman, the duty of burial devolves upon 
her husband. 

2. If the deceased was not a married woman but left any kindred, the
duty of burial devolves upon the person or persons in the same degree nearest 
of kin to the deceased, be ing of adult age and within this state, and possessed 
of sufficient means to defray the necessary expenses. 

:3 . If the deceased left no husband nor kindr�d, answering the foregoing 
description, the duty of burial devolves upon the coroner conducting an 
inquest upon the body of the deceased, if any such inquest is held ; if none, 
then upon the persons charged . with the support of the p( w in the locality 
in wh ich  the death occurs. 

4. In case the person upon whom the duty of burial is cast by the foregoing
provis ions omits to make such burial within a reasonable t ime,  the duty 
devolves upon the person next specified ; and if all omit to act, it devolves 
upou the tenant, or if there is n.o tenant, upon the owner of the premises ; or 
master, or if there is no master, upon the owner of the vessel in which 
the death occurs or the body is found. [R. C. 1905, § 8930 ; Pen. C. 1877, 
§ 355 ; R. C. 1899, § 7195 . ]

Rights and duties of  relat ives and others respecting dead bodies. 82 Am. Dec. 509. 
Rights i n  and to dead bodies and remedies for their enforcement. 75  Am. St. Rep. 

424 .  
Jmpron1•r burial  o r  lack o f  proper funeral service& u a criminal offense. t2 

J.,R .A . ( � -� - l 2 1 1 .  
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§ 9625. Neglect of burial, misdemeanor. Every person upon whom the
<l u ty of making burial of the remains of a deceased person is imposed by law, 
who omits to perform that duty within a reasonable time, is guilty of a 
misdemeanor ; and in addition to the punishment prescribed therefor, is 
lia ble to pay to the person performing the duty in his stead, treble the ex
penses incurred by the latter in making the burial, to be recovered in a civil 
action. [R. C. 1905, § 8931 ; Pen. C. 1877, § 356 ;  R. C. 1899, § 7196.) 

§ 9626. Who entitled to custody of body. The person charged by law
with the duty of burying the body of a deceased person is entitled to the 
custody of such body for the purpose of burying it ; except that in the case 
in which an inquest is required by law to be held upon a dead body by a 
coroner, such coroner is entitled to its custody until such inque&t has been 
completed. [R. C. 1905, § 8932; Pen. C. 1877, § 357; R. C. 1899, § 7197.] 

§ 9627. Unla.wful removal of dead body. Every person who removes
any part of the dead body of a human being from any grave or other place 
where the same has been buried, or from any place where the same is de
posited while a,vaiting burial, with intent to sell the same or to dissect it 
without the authority of law, or from malic� or wantonness, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding 
five years, or in the county jail not exceeding one year, or by a fine not 
exceeding five hundred dollars, or by both such fine and imprisonment. 
[R. C. 1905, § 8933; Pen. C. 1877, § 358; R. C. 1899, § 7198. ) 

Criminal liability for disinterment of dead bodies. 42 L.R.A. 733. 
As to similar provision in Cal. Pen. Code, § 290, aee People v. Dalton, 58 Cal. 226 ; 

People v. Baumgartner, 135  Cal. 72, 61> Pac. 974 .  
§ 9628. Purchasing body forbidden. Every person who purchases or who

recr iws, except for the purpose of burial, any dead body of a human being, 
knowing that the same has been removed contrary to the last section, is 
punishable by imprisonment in the penitentiary not less than one year and 
not exceeding five years, or in a county jail not exceeding one year, or 
by a fine not exceeding five hundred dollars, or by both such fine and im
prisonment. [R. C. 1905, § 8934; Pen. C. 1877; § 359 ; R. C. 1899, § 7199.) 

§ 9629. Unlawfully opening place of burial. Every person who opens
any grave or any place of burial, temporary or otherwise, or who breaks 
open any building wherein any dead body of a human being is dep9sited while 
awaiting burial, with intent, either : 

1. To remove any dead body of a human being for the purpose of selling
the same or for the purpose of dissecting ; or, 

2. To steal the coffin, or any part thereof, or anything attached thereto or
connected therewith, or the vestments or other articles buried with the same, 

Is punishable by imprisonment in the penitentiary not less . than one and 
not exceeding two years, or in a county jail not exceeding six months, or by 
a fine not exceeding two hundred and fifty dollars, or by both such fine and 
imprisonment. [R. C. 1905, § 8935 ; Pen. C. 1877, § 360; R. C. 1899, § 7200.] 

§ 9630. When body removable from cemetery. Whenever a cemetery or
other place of burial is lawfully authorized to be removed from · one place 
to another, the right and duty to disinter, remove and rebury the remains 
of bodies there lying buried, devolves upon the persons named in section 
9624, in the order in which they are named, and if they all fail to act, then 
upon the lawful custodians of the place of burial so removed. Every omission 
of such duty is punishable in the same manner as other omissions to perform 
the duty of making burial are made punishable by section 9625. [R. C. 1905, 
§ 8936 ; Pen. C. 1877, § 361 ; R. C. 1899, § 7201.}

§ 9631. Arresting or attaching dead body. Every person who arrests or
attaches any dead body of a human being upon any debt or demand what
ever, or detains or claims to detain it for any debt or demand or upon any 
pretended lien or charge, is guilty of a misdemeanor. [R. C. 1905, § 8937 ; 
Pen. C. 1877, § 362 ; R. C. 1899, § 7202.) 
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§ 9632. Disturbing funerals. Every person who willfully disturbs, inter
rupts or disquiets any assemblage of people met for the purpose of any 
funeral, or who, without authority of law, obstructs or detains any persons 
engaged in carrying or accompanying any dead body of a human being to a 
place of burial, is guilty of a misdemeanor. [R. C. 1905, § 8938 ; Pen. C. 1877, 
§ 363 ; R. C. 1899, § 7203.]

§ 9633. Injury to cemetery or tomb. Every person who shall willfully
destroy, mutilate, deface, injure or remove any tomb, monument or gravestone 
or other structure placed in any cemetery or private burying ground, or any 
fence, railing or other work for the protection or ornament of such cemeter:, 
or place of burial of any human being, or tomb, monument or gravestone, 
memento, or memorial or other structure aforesaid, or of any lot, within a 
cemetery, or shall willfully destroy, cut, break or injure any tree, shrub or 
plant, within the limits thereof, shall be deemed guilty of a misdemeanor, 
and shall, upon conviction thereof, be punishable by a fine of not less than 
five dollars nor more than five hundred dollars, or by imprisonment in the 
county jail for a term not exceeding six months, or by both such fine and 
imprisonment. [R. C. 1905, § 8939 ;  Pen. C. 1877, § 364 ; R. C. 1899, § 7204. ] 

§ 9634. Other laws against dissection. Every person who violates any
provigion of any enactment of the legislative assembly of this state now in 
force or that hereafter may be enacted, not provided for in this code relative 
to dissection, is guilty of a misdemeanor. [R. C. 1905, § 8940 ;  Pen. C. 187'1, 
§ 365 ; R. C. 1899, § 7205.]

CHAPTER 39. 

INDECENT EXPOSURE, OBSCENE EXHIBITIONS, BOOKS AND PRINTS AND BAWDY 
AND OTHER DISORDERLY HOUSES. 

§ 9635. Indecent exposure. Exhibitions. Pictures. Every person who
willfully and lewdly, either : 

1. Exposes his person or the private parts thereof, in any public place,
or in any place where there are present other persons to be off ended or 
annoyed thereby ; or, 

2. Procures, counsels or assists any person so to expose him.self, or to take
any part in any mQdel artist exhibition, or to make any other exhibition of 
himself to public view or to the view of any number of persons, such as is 
offensive to decency, or is adapted to excite to vicious or lewd thoughts or 
acts ; or, 

3. Writes or composes, stereotypes, prints, publishes, sells, distributes or
keeps for sale, or exhibits any obscene or indecent writing, paper or book, 
or designs or copies, draws or engraves, paints or otherwise prepares any 
obscene or indecent picture or print of any description, or molds, cuts, casts 
or otherwise makes any obscene or indecent figure or form, 

Is guilty of a misdemeanor. [R. C. 1905, § 8941 ; Pen. C. 1877, § 366 ; R. C. 
1899, § 7206. 1 

3. Instigation to offense u defense to prosecution. 25 L.R.A. 3-i5.
Unlawfulness of -obscene and indecent publications. 2-i L.R.A. 110.

§ 9636. Seizure of indecent articles. Every person who is authorized or
enjoined to arrest any person for a violation of subdivision 3 of the last 
section, is equally authorized and enjoined to seize any obscene or indecent 
writing, paper, book, picture, print or figure found in possession or under 
the control of the person so arrested, and to deliver the same to the magistrate 
before whom the person so arrested is required to be taken. [R. C. 1905, 
§ 89-12 ; Pen . C. 1877, § 367 ; R. C. 1899, § 7207.]

§ 9637. Summary disposition of sa.me. The magistrate to whom any
obscene or indecent wri t ing, paper, hook, picture, print or figure is delivered 
pursuant to the foregoing seet ion , shall, upon the examination of the accused, 
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or, if the examination is delayed or prevented, without awaiting such examina
tion, determine the character of such writing, paper, book, picture, print or 
figure, and if he finds it to be obscene or indecent, he shall cause the same 
to be destroyed or to be delivered to the state 's attorney of the county 
in which the accused is liable to indictment or trial, as the interests of justice 
in his judgment require. But not more than two copies of any one writing, 
paper, book, picture, print or figure shall be delivered to the state 's attorney. 
[R. C. 1905, § 8943 ; Pen. C. 1877, § 368 ; R. C. 1899, § 7208. ]  

§ 9638. Articles to be destroyed. Upon the conviction of the accused, such
state 's attorney shall cause any writing, paper, book, picture, print or figure, 
in respect whereof the accused stands convicted and which remains in the 
possession or under the control of such state 's attorney, to be destroyed. 
[R. C. 1905, § 8944 ; Pen. C. 1877, § 369 ; R. C. 1899, § 7209. ]  

§ 9639. Keeping bawdy house. Every person who keeps any bawdy house,
house of ill-fame, of assignation or of prostitution, or any other house or 
place for persons to visit for unlawful sexual intercourse or for any. other 
lewd, obscene or indecent purpose, is guilty of a misdemeanor. [R. C. 1905, 
§ 8945 ; Pen. C. 1877, § 370 ; R. C. 1899, § 7210.]

After proving that defendant kept, ita bad reputation may be 1hown. Territory v • 
Chartrand, 1 D. 363, 46 N. W. 583 ; Territory v. Stone, 2· D. 155, • N. w . . 697 . 

One convicted by jury of violating ordinance again11t keeping bouee of ill-fame may 
appeal. Mannie v. Hatfield, 22 S. D. 475, 118 ·N. W. 817. 

Evidence of general reputation 11t1fflcient to 1how that hoUBe wu bawdy houee. Stat«: 
v. Ballew, 26 S. D. 494, 128 N. W. 716.

§ 9640. Disorderly house. Every person who keeps any disorderly house
or any house of public resort by which the peace, oomfort or decency of the 
immediate neighborhood is habitually disturbed, is guilty of a misdemeanor. 
[R. C. 1905, § 8946 ; Pen. C. 1877, § 371 ; R. C. 1899, § 7211.] 

What 111 disorderly houee. 134 Am. St. Rep. 819. 
Several offen11e11 growing out of the eame fact11. 31 L.R.A. (N.B. ) 707 • •  
Evidence of character of defendant and inmates in pro11ecution for keeping. 20 L.R.A. 

610. 
Evidence of reputation of house. 50 Am. Rep. 209'. 
NeceBSity of corroborating evidence u to reputation ,of house to 11upport a C(!DViction 

for keeping disorderly house. 46 L.R.A. ( N .S. ) 593. 
Cruel and unusual punishment for keeping diaorderly houee. 35 L.R.A. 571. 
As to similar provision in C.al. Pen. Code, I 316, see Chateau v. Singla, 114 Cal. 91 ,  

55 Am. St. Rep. 63 , 45 Pac. 1015 , 33 L.R.A. 750 ; Demartini v. Anderaon, 127 Cal. 33, 
59 Pac. 207 ; Ballerino v. Ballerino, 147 Cal. 544, 82 Pac, 1�9. 

§ 9641. Letting building for unlawful purposes. Every person who lets
any building or portion of any building knowing that it is intended to be 
used for any purpose declared punishable by this chapter, or who otherwise 
permits any building or portion of a building to be so used, is guilty of a 
misdemeanor. [R. C. 1905, § 8947 ;  Pen. C. 1877, § 372 ; R. C. 1899, § 7212. ] 

Owner knowing of unlawful use of his house without objecting, guilty of keeping. 
Territory v. Stone, 2 D. 155, 4 N. W. 697. 

Efl'ect of landlord'• knowledge that tenant intends to use premiaea for purp08ell of 
prostitution. 19 L.R.A. (N.S. ) 662, 

Criminal reaponaibility of lesaor of diaorderly bouee. U L.R.A, (N.S. ) 859. 

CHAPTER 40. 

PROSTITUTION AND WHITE SLAVERY. 

§ 9642. Prostitute deftned. Punishment. Any female who frequents or
lives in houses of ill-fame, or who commits fornication for hire, shall be 
deemed a prostitute, and shall be guilty of a misdemeanor, and upon con
viction thereof shall be punished by imprisonment in the county jail for a 
period not to exceed thirty days, or by a fine not to exceed one hundred dol-
1 :i rs . or by both such fine and imprisonment. [1909, ch. 87.] 
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§ 9643. Unlawful to receive proceeds. Any person who shall knowingly
accept or rteeive in whole or in part support or maintenance or revenue from 
the proceeds or earnings of any woman engaged in prostitution shall be 
deemed guilty of a felony and upon conviction thereof shall be confin<>d in 
the penitentiary not less than one nor more than five years, or be fined not 
excet>ding one thousand dollars, or both, in the discretion of the court. [1909, 
ch. 86.J 

CHAPTER 41. 

BAWDY HOUSES COMllON NUISANCES. 

Rimilar provisions for the suppression of gambling hoqsea as common nuisances, see 
■ectione 9691-9698.

§ 9644. Bawdy houses declared to be public nuisances. Penalty for main• 
ta.ining. All bawdy houses, houses of ill-fame, of assignation or of prostitu
tion, or any other house, room or place for persons to visit for unlawful 
sexual intercourse, or for any other lewd, obscene or indecent purpose, or any 
disorderly house or place of public resort by which the peace, comfort or 
decency of the immediate neighborhood is habitually disturbed, are hereby 
decl ared to be common nuisances ; and if the existence of such nuisance is 
establ ished, either in a criminal or equitable action, upon the judgment of a 
jury, c>ourt or judge having jurisdiction , finding such place to be a nuisance, 
the sheriff, his deputy or any consta\)le of the proper county, or marshal of 
any city where the same is located, shall be d irected to shut up and abat(• 
such place by taking possession thereof, and close the same against its u�t• 
by anyone, and keep the same closed for the period of one ( 1 )  year from t h t>  
date o f  t h e  judgment decreeing such place t o  b e  a common nuisance ; and th" 
owner or kc>c>per thereof, or anyone aiding, abett ing or assisting sueh ow1 H!r 
or keeper, shall, if in a criminal action, upon conviction, be adjud grd guilty 
of maintaining a common nuisance 1111d be punished by a fine of not less than 
twenty-five ( $25.00 ) dollars, nor ,-- 0re than one thousand ($1,000.00) dollars, 
and hy . imprisonment in the coumy j ail not to exceed one ( 1 )  year. (191 1 ,  
ch. 59, § 1.J 

§ 9645. Injunction. Penalty for violation. The attorney-general, his
assistant, the state 's attorney, or any citizen of the county where such nuisance 
exists or is maintained, may maintain an action in the name of the state to 
abate and to perpetually enjoin the same. The injunction shall be granted 
at the commencement of the action in the usual manner of granting injunc• 
tions, except that the affidavit, or complaint, or both, may be made by the 
state 's attorney, the attorney-general, or his assistant upon information and 
belief ; provided that the complainant shall give a bond in sufficient amount 
to eover the costs, or such amount as a court or a judge thereof may direct. 
Any person violating the terms of any injunction, either temporary or per
manent, granted in such proceedings, shall be punished for contempt by a 
fine of not less than twenty-five ($25.00) dollars, nor more than one thousand 
($1,000.00) dollars, and by imprisonment in the county jail not to exceed 
one ( 1 )  year. In ease judgment is rendered in favor of the plaintiff in any 
action brought under the provisions of this section, either civil or criminal. 
the court or judge rendering the same shall also render judgment for a 
reasonable attorney 's fee in such action in favor of the plaintiff and against 
the defendants therein, which attorney 's fee shall be taxed and collected aa 
other costs therein, and when collected paid to the attorney or attorneys for 
the plaintiff therein.  Provided, if such attorney is the attorney-genertll, or 
state 's attorney, such attorney 's fee shall be paid into the county treasury 
and crP<Hted to the general fund of said county. [ 1911,  eh . 59, § 2.J  

§ 9646. Officers to take possession. When. If,  at the time of granting the
temporary injunction described in sl!ction 9645, an affidavit shall be presented 
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to the court ·or judge stating or showing that any of the offenses mentioned 
� section 9644 are transpiring or being carried on upon the premises men. 
tio�ed in the affidavit, particularly describing the said premises where said 
nmsances are located contrary to law, the court or judge must, at the time 
of granting the injunction, issue his warrant commanding the officer serving 
said writ of injunction at the time of such service to take possession of said 
1·oom, building or place and take the same into his custody and securely lock 
and hold the same to abide the final judgment in the action. The expenses 
for such holding to be taxed as a part of the costs in the action ; and such 
officer shall also take and hold possession of all personal property found on 
such premises, and shall take and hold the possession of such premises and 
keep the same closed until final judgment is entered, or until the possession 
of the same shall be disposed of by an order of . the court or judge upon a 
hearing had before it for such purpose. [1911, ch. 59, § 3. 

§ 9647. Innocent penons may recover property. How. Where personal
property is found in any house or room mentioned in section 9646, and it 
shall appear to the court or judge before whom said action is tried that the 
owner of such personal property or the person entitled to possession thereof 
is innocent and has not aided or abetted in carrying on the nuisance, the 
court shall, by order, direct the sheriff in possession of said property to deliver. 
the same to such owner or person entitled to the possession thereof. [ 1911,  
ch. 59.  § 4. ) 

§ 9648. Contempt proceedings. In contempt proceedings arising out of the
:violation of any injunction granted under the provisions of this chapter, the 
court, or in vacation the judge thereof, shall have power to try summarily 
and punish the party or parties guilty, as required by law. Process shall run 
in the name of the state of Nor.th Dakota. The affidavits upon which the 
attachment foi: contempt issue shall make a prima facie case for the state. 
The accused may plead in the same manner as to an information or indict
ment, in so far as the same is applicable. Evidence may be oral, or in the 
form of affidavits, or both; the defendant may be required to make answer 
to interrogatories, either written or oral, as in the discretion of the court or 
judge may seem proper ; the defendant shall not necessarily be discharged 
upon his or her denial of the facts stated in the moving papers; the clerk 
of the court shall, upon the application of either party, issue subpoenas for 
witnrsses. [ 1911, ch. 59, § 5.) 

§ 9649. Injunction. Violation. How punished. When an injunction, either
temporary or permanent, has been granted under the provisions of this chap
ter, the same shall be binding on the defendant or defendants, and for the 
violation of such injunction the offending party shall be punished as for 
contempt in the amount according to the rules in this chapter prescribed. 
[1911, ch. 59, § 6. ) 

Thia section and section 9650 are here printed exactly as they appear in the volume 
rof session laws of 191 1,  except that in the latter there is no heading for section 9650. 
See the note to section 9696. 

§ 9650. Injunction. Violation. ij:ow punished. When an injunction, either
temporary or permanent, has been granted, under the provisions of this chap
ter, the same shall be binding on the defendant or defendants throughout the 
entire state, and for violation of such injunction any place in the state of 
North Dakota, the offending party shall be punished as for contempt in the 
amount and according to the rules in this chapter prescribed. [1911, ch. 59, 
§ 7.J

Bee note to aection 9649'. 
§ 9651. What evidence admissible. Immunity from prosecution. In prose

cutions under this chapter, either by civil or criminal proceedin gs, evidence 
of the general reputation of the place designated in the complaint shall be 
admissible for the purpose of proving the existence of such nuisance. And 
proof of the fact that anyone has pleaded guilty to having violated the pro-
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visions of any city ordinance, or any other law of the land, enacted to pre
vent the evils mentioned in this chapter, if it can further be shown that such 
person, when so pleading guilty, was or had been, at the time and place 
mentioned in the information, indictment or · complaint in the action then 
pending before the court, an inmate of such place, shall be deemed prima 
facie evidence of the guilt of such defendant. No person shall be excused 
from testi fying touching any offense committed by another against any of 
the provisions of this chapter by reason of his testimony tending to incrimi
nate himself (the witness ) ,  but the persons giving such testimony shall be 
forever exempt from prosecution for any offense under the provisions of this 
chapter, of which such evidence shall directly or indirectly tend to incriminate 
him. [ 1911, ch. 59, § 8.] 

CHAPTER 42. 
SALE OF OBSCENE LITERATURE TO MINORS. 

§ 9652. Delivery of obscene literature to children. Every person who,
either : 

1. Sells, lends, gives away or shows to a child; or,
2. Has in his possession with intent to sell, lend, give away or show to a

•child ; or,
3. Advertises or otherwise offers for loan, gift or distribution to a child ; or,
4. Exhibits upon any street or highway or in any place within the view

of a child; or, 
5. Hires, uses or employs a child to sell, give away or in any manner to

distribute ; or, 
6. Having the care, custody or control of a child, permits such child to

sell, give away or in any manner to distribute : 
Any work, pamphlet, magazine, newspaper, story paper or. other print or 

publication devoted to the dissemination or principally made up of criminal 
news, police reports or accounts of criminal deeds, or pictures and accounts 
or stories of deeds of bloodshed, lust or crime, is guilty of a misdemeanor. 
[R. C. 1905, § 8948 ; 1890, ch. 103, §§ 1, 2, 3; R. C. 1895, § 7213.] 

§ 9653. Same. Punishment. Every person convicted of any of the offenses
mentioned in the last section is punishable by imprisonment in the county 
jail not exceeding six months or by a fine not exceeding five hundred dollars, 
or both. fR. C. 1905, § 8949 ; 1890, ch. 103, § 3; R. C. 1895, § 7214.] 

§ 9654. Bringing obscene literature into state. Every person who shall
bring or cause to be brought into the state, ar shall buy, sell or cause to 
be sold, or shall advertise, lend, give away, offer, show or exhibit, or shall 
have in his possession with intent to sell, lend, give away, offer, show, exhibit, 
d istribute or cause to be distributed, or shall design, copy, draw, photograph, 
print, etch or engrave, cut, carve, make, publish or otherwise prepare or 
assist in preparing, or shall receive subscriptions for any indecent or obscene 
book, pamphlet, paper, picture, print, drawing, figure, image or other 
engraved, printed or written matter, or any article or instrument of immoral 
use, or any book, pamphlet, magazine or other paper devoted principally or 
wholly to the publication of criminal news or pictures or stories of deeds of 
bloodshed or crime, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than five dollars and not more than one hundred 
dollars, or be imprisoned in a county jail not to exceed thirty days, or by both 
such fine and imprisonment. [R. C. 1905, § 8950 ; 1895, ch. 84, § 1; R C. 
1 899, § 7215. l 

Obscene fiterature in mails. 24 L.R.A. 110. 
Proof of corpus delicti in prosecution for sending obscene matter through mail. 68 

L.J:.A .  5 5.
§ 9655. Child defined. The term " child, " employed in this chapter, imports

:i n :r p<• rson not exceed i n g  e ighteen years of age. [R. C. 1905, § 8951 : R. C'. 
1 S93 .  § 721 6.] 
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CHAPTER 43. 

ADVERTISEMENTS FOR CURE OF CERTAIN AILMENTS PROHIBITED. 

§ 9656. Certain advertising prohibited. Penalty. Any person who shall
advertise, in his own name or the name• of another person, firm or pretended 
firm, association, corporation or pretended corporation, or in any newspaper, 
pamphlet, circular or other written or printed paper or the owner, publisher 
or manager of any newspaper or periodical who shall pennit to be inserted or 
published in any newspaper or periodical owned or ·controlled by him an 
advertisement of the treatment or curing of venereal diseases, the restoration 
of " lost manhood " or " lost vitality, • �  or shall advertise in any manner 
that he is a specialist in d�seases of the sexual organs or diseases caused by 
sexual weakness, self-abuse or in any disease of like causes, or who shall 
advertise in any manner any medicine, drug compound, appliance or any 
means whatever whereby it is claimed that sexual diseases of men and women 
may be cured or relieved, or miscarriage or abortion produced, or who shall 
advertise any medicine or means whereby the monthly periods of women can 
·be regulated, or the menses re-established if suppressed, shall be guilty of a
misdemeanor and upon conviction shall be punished by a fine of not less than
fifty dollars nor more than five hundred dollars, or by imprisonment in the
county jail for not more than six months. [1909, ch. 184, § 1.]

§ 96Ci7. Distributing unlawful. Any person publishing, distributing or
causing to be distributed or circulated, any of the advertising matter herein
before prohibited shall be guilty of a misdemeanor and punished as pre
scribed in section 9656. [1909, ch. 184, § ·2. ]

CHAPTER 44. 

VAGRANCY. 

§ 9658. Vagrancy defined. AU persons who are idle and dissolute, and
who go about begging ; all persons who use any juggling or other unlawful 
games or plays ; runaways ; pilferers ; confidence men ; common drunkards ; 
common night walkers ; lewd, wanton and lascivious persons, in speech or 
behavior ; common railers and brawlers ; persons who are habitually neglectful 
of their employment or their calling, and do not lawfully provide for them
selves, or for the support of their families ; and all persons who are idle or 
dissolute, and who neglect all lawful" business, and who habitually misspend 
their time by frequenting houses of ill-fame, gambling houses or tippling 
shops ; all persons lodging in, or found in the night time in outhouses, sheds, 
barns or unoccupied buildings, or lodging in the open air, and not giving 
a good accouqt of themselves, and all persons who are known to be thieves, 
burglars or pickpockets, either by their own confession or otherwise, or by 
having been convicted of larceny, burglary or other crime against the laws 
of the state, punishable by imprisonment in the state prison, or in a house 
of correction of any city, and having no lawful means of support, are 
habitually found prowling around any steamboat landing, railroad depot, 
banking institution, broker 's office, place of public amusement, auction room, 
store, shop or crowded thoroughfare, car or omnibus, or at any public gather
ing or assembly, or lounging about any court room, private dwelling houses or 
outhouses, or are found in any house of ill-fame, gambling house or tippling 
shop, shall be deemed to be and they are declared to be vagrants. [R. C 
1905, § 8952 ; 1903, ch. 206, § 1.] 

What punishable as vagrancy. 38 Am. St. Rep. 643. 
What constitutes vagrancy and prosecutiona therefor. 137 Am. St. Rep. 940. 
Criminal liabilitv of children for vagrancy. 36 L.R.A. 207. 
Power of municfpality to punish vagrancy, which ia alao an o&'enee under atate lal"". 

17 L.R.A. ( N.S. )  52. 
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As to similar provision in Citl. Pen. Code, I 647, see Ex parte McCarthy, 72 Cal. 33 4 ,
14 Pac. 96 ; People v .  Craig, 152  Cal. 42 ,  9 1  Pac. 997 .

§ G659. Penalties. Every person convicted of vagrancy, under section 9658 .
shall be punished by a fine not to exceed fifty dollars, or by imprisonme11t  
in  the county jail not exceeding thirty days, o r  by  being compelled to  work 
upon the streets or public highways not to exceed twenty days. [R. C. 1905, 
§ 8953 ; 1903, ch. 206, § 2. ]

Cruel and unuaual punishment for vagrancy. 35 L.R.A. 578. 

CHAPTER 45. 
LOTTERIES. 

§ 9660. Lottery defined. A lottery is any scheme for the disposal or dis
tribution of property by chance among persons who have paid or promised 
or agreed to pay any valuable consideration for the chance of obtain ing such 
property or a portion of i t, or for any share of or interest in such property, 
upon any agreement, understanding or expectation that it is to be distributed 
or d i�posed of by lot or chance, whether called a lottery, a raffle or a gift 
ent<'rprise, or by whatever name the same may be known. [R. C. 1905, 
§ 895-1 : Pen. C. 1877, § 3i3 ; R. C. 18!J9, § 721 7 . ]

Operation o f  slot marh ine lie gambl i ng under anti- lottery provision. 20 L.R.A. (N.S. l 
2 1 1 .  

/, ppl icable to 1?nme o f  " rou ll'ttl'." Dri1 1kn l l  v. Movius State Banlt, 1 1  N .  D .  10, 57 
L.R.A. 34 1 ,  95  Am. St. Hep. :H l ,  �S N .  \V.  7i4.

\\' hat are lotteril•e. 16 Am. St . Rep. 42 .  
--�tu•�,d ng l'Onkst. 1 1  J. . IL\ . ( J\ .S. ) C.09 .  
-----distr i bution · of suite by ta i lor among memhcre of club. 21  L.R.A. (N.S. )  876.
--distriuution of parcels of land by chance. 23  L.R . .\. ( � .S. ) 626 ; 27 L.R.A. (:S.S. )

2�. 

--sehl'mc for 1tccum11lati ng money by pnym<'nts of member, and distributing it in 
or,ll·r of numbl'r of l'1·rt i tkate. 13 L.R.A . ( � .S . ) J O!J6. 

§ £(,61. Lottery a public nuisance. Every l ottery is unlawful and a com
mon public nuisance. [H. C. 1905, § 8955 ; Pen. C. 18i7, § 374 ; R. C. 1899, 
§ 7�1 8 .  I

§ 9662. Drawing lotteries. Punishment. Every person who contrives, pre
pares, S(• ts up,  proposes or ch-aws any lottery, is punishable by a fine equal to 
double t h e  amount of t h e  whol e sum or value for which such lottery was 
made, and if  such amount cannot be ascerta iued, then by imprisonment in 
the peni tentiary not Jess than one anrl not exceeding two years, or by 
imprisonment in a county jai l  not exceeding one year, or by a fine of two 
thousand five hundred dollars, or by both such fine and imprisonment. [R. C.  
1905, § 8956 : Pen . C. 18i7 ,  § 375 ; R. C. 1899, § 721 9 . ]  

§ 9663. Selling lottery tickets. Every person who sells, gives or in any
manner whatever furnislws or transfers to or for any other person, any 
ticket, chance, share or int erest, or any paper, certificate or instrument, pur
port ing or represented or understood to be or to represent any ticket, chance, 
share or interest in or d epend i ng  upon the event of any lottery, is guilty of a 
misdem<'anor. [R. C. 1 905, § 8957 ; Pen. C. 18i7, § 376 ; R. C. 1899, § 7220. ] 

I n stigation to sale of lottl'Ty ticket for purpose of detecting criminal as a defense to 
prMP<·ut ion . 25 L.R.A. 345 .  

§ 9664. Buying lottery tickets. Every person who buys, or in any manner
wha t ever accepts or receives for h ir.-:self or another any ticket, chance, share 
or interest, or any paper, certificate or instrument purporting or represented 
or understood to be or to rrpresrnt any ticket, rhanee, share or interest in or 
dep<'nd ing upon the evc•nt of any lot tery, forfei ts tE'n dollars, to be recovered 
by t h e  county superintrndent of eommon schools of the county in which the 
olf<'?1sc was committed,  for the  nse of common schools in said county. [R. C. 
1 905. � �9:i8 : Pen .  C. 1 877. � 3i7 ; R. C. 18!J9, § 7221 . ]  

§ 96'>5. Advertising lotteries. Enry person who, by writing or printing,
by circ�l&rs or l<' t  t 1 •r� or  i n  any other way, advertises or publishes any 
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account of any lottery, stating when or where the same is to be or has been 
drawn, or what are the prizes or any of them therein, or the price of a ticket 
or of any share or interest, or where it may be obtained, or in any way aiding 
er assisting the same or adapted to induce persons to adventure therein, is 
guilty of a misdemeanor. [R. C. 1905, § 8959 ; Pen. C. 1877, § 378; R. C. 
1899, § 7222.] 

§ 9666. Offering property by means of lottery. Every person who offers
for sale, distribution or d isposition in any way, any real or personal property 
or things in action, or any interest therein, to be determined by lot or chance, 
that shall be dependent upon the drawing of any lottery within or out of 
this state, and every person who sells, furnishes or procures or causes to be 
sold, furnished or procured in any manner whatsoever, any chance or share 
or any interest whatever in any property offered for sale, distribution or 
disposition in violation of this section, or any ticket or other evidence of any 
chance, share or interest in such property, is guilty of a misdemeanor. [R. C. 
1905, § 8960 ; Pen. C. 1877, § 379; R. C. 1899, § 7223.] 

§ 9667. Keeping lottery office. Every person who opens, sets up or keeps,
by himself or by any other person or persons, any office or other place for 
registering the numbers of any ticket in any lottery, or for making, receiving 
or registering any bets or. wagers upon the drawing, determination or result 
of any lottery, is punishable by imprisonment in a county jail not exceeding 
one year, or by a fine not exceeding one thousand dollars. [R. C. 1905, 
§ 8961 : Pen. C. 1877, § 380 ; R. C. 1899, § 7224.]

§. 9668. Advertising lottery offices. Every person who, by writing or print
ing, by circulars or letters or in any other way, advertises or publishes any 
account of the opening, sett ing up or keeping of any office or other place for 
either of the purposes prohibited by the last section, is f!nilty of a misde
meanor. fR. C. 1905, § 8962 : Pen. C. 1877, § 381 ; R. C. 1899, § 7225. ]  

§ 9669. Insuring lottery tickets. Every person who insures or receives
any consideration for insuring  for or against the drawing of any ticket, share 
or interest in any lottery or for or against the drawing of any number or 
ticket or number of any ticket in any lottery ; and every person who receives 
any valuable consideration upon any agreement to pay any sum, or to 
deliver any property or thing in action in the event that any ticket, share 
or interest in any lottery, or any number or ticket or number of any ticket 
in any lottery shall prove fortunate or unfortunate, or shall be drawn or 
not drawn on any particular day or in any particular order ; and every 
person who promises, agrees or offers to pay any sum of money or to deliver 
any property or thing in action, or to do or forbear to do anything for 
the benefit of any other person, with or without consideration, upon any �vent 
whatever connected with any lottery, is guilty of a misdemeanor. [R. C. 
1905, § 8963 : Pen. C. 1877, § 382 ; R. C. 1899, § 7226.] 

§ 9670. Advertising same. Every person who, by writing or printing, by
circulars or letters or in any other way, advertises or publishes any offer, 
notice or proposal for any violation of the last section, is guilty of a misde
meanor. fR. C. 1905, § 8964 ; Pen. C. 1877, § 383; R. C. 1899, § 7227.] 

§ 9671. Property offered forfeited. All . property offered for sale, distri
bution or disposition, in violation of the provisions of this chapter, is forfeited 
to the state, as well before as after the determination of the chance on which 
the same was dependent. And it is the duty of the respective state 's attorneys, 
to demand, sue for and recover, in beh alf of this state, all property so forfeited. 
and to cau!le the same to be sold when recovered, and to pay the proceeds 
of the sale of such property, and any moneys that may be collected in any 
such su it. into the county treasury for the henefit of common schools. [R. C. 
190fi. § R965 : Pen. C. 1 R77, § 384 : R. C. 1899, § 7228. 1 

§ 9672. Lettin,r bt�ilding for lottery. Every person who lets or p<>rmits to
he used any h n ih l i ng- or port ion of any building, knowing that it i s  i n t E>n <l <> <l 
to be usccl for any of the purposes declared punishable by this chapter, i�� 
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guilty of a misdemeanor. [R. C. 1905, § 8966 ; Pen. C. 1877, § 385 ; R. C. 
1899, & 7229.] 

Aa to similar provision in Cal. Pen. Code, S 326, see Ex parte Solomon, 91  Cal. 440, 
27 Pac. 757. 

§ 9673. Lotteries out of state. The provisions of this chapter apply in
.respect of lotteries drawn or to be drawn out of this state whether authorized 
or not by the laws of the state where they are drawn or to be drawn, in the 
same manner as to lotteries drawn or to be drawn within this state. [R. C. 
1905, § 8967 ; Pen. C. 1877, § 386 ; R. C. 1899, § 7230. ]  

§ 9674. Advertisement. The provisions of sections 9665 and 9668 are ap
plicable wherever the advertisement was published, or the letter or circu 1 ar 
sent or delivered through or in this state, notwithstanding the person causing 
or procuring the same to be published, sent or delivered, was out of this 
state at the time of so doing. [R. C. 1905, § 8968 ; Pen. C. 1877, § 387 ; R. C. 
1899, § 7231.) 

CHAPTER 46. 

GAMING. 

§ 9675. Keeping gambling apparatus. It is unlawful to maintain or keep
any table, cards, dice or any article or apparatus whatever, useful or intended 
to be used in playing any game of cards or faro or other game of chance, 
upon which money is usually wagered. [R. C. 1905, § 8969 ; Pen. C. 1877, 
§ 388 ; R. C. 1899, § 7232.]

One keeping or exhibiting any gambling table, device or apparatus, deemed common 
gambler. People v. Sponsler, 1 D. 277, 46 N. W. 459. 

Information for keeping and maintaining ,ambling app&r&tus need not dea1gn&te 
town or building in which offense wu committed. State v. Johnaon, 24 S. D. 590, 
12f N. W. 847. 

Criminal liability of children for gambling. 36 L.R.A. 207. 
Criminal liability for act of servant, agent or partner. 41 L.R.A. 659. 
Ae to similar provision in Cal. Pen. Code, S 330, eee Ex parte Simpson, -l7 Cal. 127 ; 

Ex partc Ah Yem, 53 Cal. 246 ; People v. Sam Lung, 70 Cal. 515, 11 Pac. 673 ; Peopl� 
v. Carroll, 80 Cal. 1 53, 22 Pac. 121t; People v. Ah Own, 85 C.al. 580, 24 Pac. 780 ; Ex
parte Boswell , 86 Cal. 232, 24 Pac. 1060 ; Ex parte Solomon, 91 Cal. 440, 27 Pac. 757 : 
In re Murphy, 128 Cal. 29, 60 Pac. 465 ; Ex parte Williams, - Cal. -, 87 Pac. 565. 

§ 9676. Misdemeanor. Punishment. Every person who knowingly violates
the last section is guilty of a misdemeanor. [R. C. 1905, § 8970 ; Pen. C. 1877, 
§ 389 ; R. C. 1899, § 7233. ] 

Power of municipality as well as state to punish for gambling. li L.R.A. (:S.S. )  5'.! .  
§ 9677. Apparatus a nuisance. Every article or apparatus maintained or

kept in violation of section 9675 is a common and public nuisance. [R. C. 
1905, § 8971 ; Pen. C. 1877, § 390 ; R. C. 1899, § 7234.] 

Municipal regulation of gaming ae a nuisance. 39 L.R.A. 523. 
§ 9678. Exacting payment. Every person who exacts or receives from

another, directly or indirectly, any valuable consideration, by reason of the 
same having been won by playing at cards, faro or any other game at chance, 
or any bet or wager whatever upon the hands or sides of players, forfeits 
five times the value of the consideration so exacted or received, to be recovered 
in a civil action, by the county superintendent of common schools of the 
county in which the offense was committed, for the benefit of common schools 
in said county. [R. C. 1905, § 8972 ; Pen. C. 1877, § 391 ; R. C. 1899, § 7235.] 

Liability of one party to an arrangement to share profits from gambling for money 
lost by a third person to the other party. 23 L.R.A. (N.S. ) 622. 

Effect of understanding that the loser 1e to pay for game to bring it within statutes 
against gambling. 19 L.R.A. ( N.S. ) 913. 

§ 9679. No witness ' privilege. No person shall be excused from giving
any testimony or evidence upon any investigation or proceeding for a violation 
of this chapter, upon the ground that such testimony would tend to convict 
h i m  of a c i- imP : hn t  sneh tC'st imony or evidence shall not be received against 
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him upon any criminal investigation or proceeding. [R. C. 1905, § 8973; 
Pen. C. 1877, § 392; R. C. 1899, § 7236.] 
. § 9680. Keeping place for gambling. Every person who keeps any build
mg or pa� of any building, or any vessel or float, to be used or occupied 
for gamb�g, and every owner, agent or superintendent of any such place, 
�ho �owmgly �ets the same or allows it to •he used or occupied for gambling, 
1s gwlty of a misdemeanor. [R. C. 1905, § 8974; Pen. C. 1877, § 393; R. C. 
1899, § 7237.] 

Offense of keeping a gaming house aa affected by restrictions on admi88ion. 33 
L.R.A.(N.S.) 549.

Bucket ahop as" place for gaming." 20 L.R.A.(N.S.) 847. 
§ 9681. Keeping conveniences for gambling. Every person who, for

gambling purposes, keeps or exhibits any gambling table, establishment, 
device or apparatus, or is guilty of dealing faro, or banking for others to deal 
faro, or acting as lookout or gamekeeper for the game of faro, or any other 
banking game where money or property is dependent upon the result, or 
who sells or vends what are commonly called lottery policies, or any writing, 
card, paper or document in the nature of a bet, wager or insurance upon 
the drawing or drawn numbers of any public or private lottery, or indorses 
a book or any other document for the purpose of enabling others to sell 
or vend lottery policies, is deemed a common gambler, and is punishable as 
for a misdemeanor. [R. C. 1905, § 8975; Pen. C. 1877, § 394; R. C. 1899, 
§ 7238.]

E!f ect of un�erstanding that the loser is to pay for game to bring it within statutes 
against gambling. li} L.R.A.(N.S.) 913. 

Applicability to bucket shops of penal statutes in relation t,o " games of hazard," 
• gambling devices," etc. 25 L.R.A. ( N .S.) 158.

Operation of slot machine as gambling. 20 L.R.A.(N.S.) 239; 34 L.R.A.(N.S.) 573;
42 L.R.A.(N.S.) 720. 

§ 9682. Seizure of implements authorized. Every person who is authorized
or enjoined to arrest any person for a violation of the provisions of this 
chapter, is equally authorized and enjoined to seize any table, cards, dice or 
other article or apparatus, suitable to be used for gambling purposes, found 
in the possession or under the control of the person so arrested, and to 
deliver the same to the magistrate before whom the person so arrested is 
required to be taken. [R. C. 1905, § 8976; Perl. C. 1877, § 395; R. C. 1899, 
§ 7239.]

§ 9683. Summary disposition of implements. The magistrate to whom any
thing suitable to be used for gambling purposes is delivered, pursuant to the 
foregoing section, shall, upon the examination of the accused, or, if such 
examination is delayed or prevented, without awaiting such examination, 
determine the character of the thing so delivered to him and whether it was 
actually employed by the accused in violation of the provisions of this chapter; 
and if he finds that it is of a character suitable to be used for gambling 
purposes and that it has been used by the accused in violation of this chapter, 
he shall cause it to be destroyed or to be delivered to the state's attorney 
of the county in which the accused is liable to indictment or trial, as the 
interests of justice in his judgment require. [R. C. 1905, § 8977; Pen. C. 
1877, § 396; R. C. 1899, § 7240.] 

§ 9684. Destruction of implements. Upon the conviction of the accuse,l
such state's attorney shall cause any such thing suitable to be used for 
gambling purposes, in respect whereof the accused stands convicted, and 
which remains in the possession or under the control of such state's attorney, 
to be destroyed. [R. C. 1905, § 8978; Pen. C. 1877, § 397; R. C. 1899, § 7241.) 

Right to compensation for destruction of gaming apparatus. 19 L.R.A. 1\17. 
Gambling device as property within constitutional protection. 12 L.R.A.(N�"l.l 3!l4. 

§ 9685. Persuading to visit gambling places. Every person who persuades
another to visit any building or part of a building or any vessel or float used 
or occupied for the purpose of gambling, in consequence whereof such other 
person gambles therein, is guilty of a misdemeanor, and, in addition to the 
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punishment prescribed therefor, is liable to such other person in an amount 
equal to any money or property lost by him at play at such place, to be 
rt>covered in a civil action. [R. C. 1905, § 8979 ; Pen. C. 1877, § 398 ; R. C. 
1 899, § 7242.]  

§ 9686. Duty of sheriff and officers. It is the duty of all sheriffs, police
officers, constables and prosecut ing or state 's attorneys, to inform against 
and prosecute all persons whom they have credib le  reason to believe are 
offenders against the provisions of th is chapter, and any omission so to do is 
punishable by a fine not exreeding five hundred dollars. [R. C. 1905, § 8980 ; 
Pen. C. 1 877, § 399 ; R. C. 1899, § 7243 . ]  

A 8t11tc's attorney who  g11111li l1•s f or nwney in gambl ing house wi thont informin� against 
and prosecuting kc,•per, gu i l ty of 111 i �dcm,·:111or . He \·oss, 1 1  :I',;, D. 540, ilU :X. W. l j .  

Ac t  o f  statc'11 attor ra·y in ga111hl i 11g i n  pub l i c  p l:tcc on roulette wheel and not  prose
cuting keeper is m isd1·mcn1:or author izing disbarment. Re Voss, l L  N. D. 540, 90 
-:-- . \\ . 1 � .  

§ 9687. Duty of  master of  vessel. If any commander, owner or  lessee of
any vessel or float, knowingly permits any gambling for money or property 
on board such vessel or float, and does not upon his knowledge of the fact, 
immrdiately prevent the same, he is punishable by a fine not exceeding five 
hundred dollars, and in addi t i on thereto is l iable to any party losing any 
money or property by means of any gambl ing permitted in violation of this 
section, in a sum equal to the money or property, to he recovered in a 
civil action. [R. C. 1905, § 8981 ; Pen. C. 1877, § 400 ;  H,. C. 1899, § 7244. J 

§ 9C88. Racing of animals for wager. All racing or trial of speed between
horses or animals for any bet, stake or reward , except such as is allowed by 
special laws, is a common nuisance, and every person acting or aiding therein, 
or making or being interested in any such bet, stake or reward, is guilty of 
a misdemeanor ; and in addition to the penalty prescribed therefor, he forfeits 
all title or interest in any animal used with his privity in such race or trial 
of speed, and in any sum of money or other property betted or staked upon 
the result thereof. [R. C. 1905, § 8982 ; Pen. C. 1877, § 401 ; R. C. 189�, 
§ 7245. ]

Undertak ing to indemnify stakeholder again!'t liability for surrender of stake9 to 
party to bet on a horse race cannot be enforced. }'erguson v. Yunt, 13 S. D. 120, 22 
N. W. 509. 

Power of state to proh ibit or regulate horse racin!l', 25  L.R.A. (N.8. ) !105. 
§ 9689. Minors not allowed in certain public places. Penalty. It shall

be unlawful for any owner or keeper of any pool or billiard hall, or any 
bowl ing alley or any temperate [ temperance ] saloon, or any place under any 
name whatever where games of pool, billiards, bowling or cards are played, to 
al low any person under the age of eighteen years or any person attending a 
local h i gh school to either play any of the games mentioned or to be employed 
in said pl aces or be all owed to visit said places, unless accompanied by parent 
or �nard ian .  Any person found guilty of violating this section shall be 
pun ish{'d by a fine of not less than five dollars or more than fifty dollars, 
or imprisonment in the county jail not to exceed thirty days, or both sur.h 
linP and imprisonment. [ 1909, ch. 130 ; 1907, ch. 1�8 ; R. C. 1905, § 8983 ; 
] 905, ch. 137. ]  

Hcbtra int  on frC'C'dom as impairment of  child's constitutional r ights. 18 L.R.A. (N.S. ) 
886 .  

§ 9690. Certain places of amusement not to be screened. Penalty. It shall
he 1 1 1 1 l aw fn l  for any owner or keeper of any pool or billiard ball, or any 
ho,,i i n ;!' al ley, or any tempr.rance saloon, or place under any name what
i;vcr, whC'rc gamrs of pool, bill i a rds, bowling or cards are played. to obstruct 
a cl 1 a 1· vi ew int o the i;ame by means of curtains, screens or any other similar 
dev i , · r .  ,vhcrchy the free and unobstructed view of the interior of said room 
, · : t 1 1 1 1 o t  he had from the outside. Any person found guilty of violating this 
s , ,d i on  shall be pun ished by a fine of not less than five dollars nor more than 
f i fty  do l l a rs ,  or i ruprisonm .-nt in the l'Onnty jail not to exceed thirty days, 
o r  l , o i  h such fine and imprisomncnt. r 1911, ch. 206.]
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CHAPTER 47. 

GAMBLING HOUSES COMMON NUISANCES. 

Similar provisions for the suppression of bawdy houses as common nuisances, aee HO· 
tions 9644-9651. 

§ 9691. Gambling houses declared to be public nuisances. Penalty fo-r
maintaining. Any house, building, room or place where any table, cards, 
dice or any article or apparatus whatever, useful or intended to be used in 
playing any game of cards or faro, or other game of chance, upon which 
property or money is usually wagered, or where persons resort or are per
mitted to resort for gambling, or any disorderly house, building, room or 
place of public resort, by which the peace, comfort or decency of the imme
diate neighborhood is habitually disturbed, are hereby declared to be a 
common nuisance ; and if the existence of such nuisance is established, 
either in a criminal or equitable action, upon the judgment of a jury, court 
or judge having jurisdiction, finding such place to be a nuisance, the sheriff, 
his deputy, or any constable of the proper county, or marshal of any city 
where the same is located shall be directed to shut up and abate such place 
by taking possession thereof, and close the same against its use by anyone, 
and keep the same closed for the period of one ( 1 )  year from the date of 
the judgment decreeing such place to be a common nuisance ; and the owner 
-0r keeper thereof, or anyone aiding, abetting or assisting such owner or 
keeper, shall, if in a criminal action, upon conviction, be adjudged guilty 
-0f maintaining a common nuisance and be punished by a fine of not less 
than twenty.five ($25) dollars, nor more than one thousand ($1,000) dollars, 
and by imprisonment in the county jail not to exceed one (1 )  year. [1913. 
eh. 172, § 1 . )  

§ 9692. Injunction. Penalty for violation. The attorney-general, his assist
ant, or the state 's attorney of the county where such nuisance exists or is 
maintained, may maintain an action in the name of the state to abate and 
to perpetually enjoin the same. The injunction shall be granted at the com
mencement of the action in the usual manner of granting injunctions, except 
that the affidavit or complaint, or both, may be made by the state 's attorney, 
the attorney-general, or his assistant, upon information and belief. Any 
person violating the terms of any injunction, either temporary or permanent, 
granted in such proceedings, shall be punished for contempt by a •  fine of 
not less than twenty-five ($25) dollars, nor more than one thousand ($1,000) 
<iollars, and by imprisonment in the county jail not to exceed one ( 1 )  year. 
In case judgment is rendered in favor of the plaintiff in any action brought 
under the provisions of this section, either civil or criminal, the court or 
judge rendering the same shall also render judgment for a reasonable at
torney 's fee in such action in favor of the plaintiff and against the defend
ants therein, which attorney 's fee shall be taxed and collected as other costs 
therein and when collected paid to the attorney or attorneys for the pla intifi: 
therein . Provided, if such attorney is the attorney-general or state 's attorney, 
such attorney 's fees shall be paid ,nto the county treasury and credited to 
the general fund of said county. [ 1913, ch. 172, § 2 . )  

§ 9603. Officers to take possession, when. If, at the time of granting the
temporary injunction described in section 9C92, an affidavit shall be presented 
to the court or judge, stating or showing that any of the offenses mentioned 
in section 9691 are transpiring or being carried on upon the premises men
tioned in the affidavit, particularly describing the said premises where said 
nuisances are located contrary to law, the court or judge must, at the time 
.of granting the injunction, issue his warrant commanding the officer serving 
said writ of injunction at the time of such service to take possession of saifl 
house, building, room or place, and take the same into his custody and 
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securely lock and hold the same to abide the final judgment in the act io 1 '. .  
The expenses for such holding to be taxed as a part of the costs in the action : 

· and such officer shall also take and hold possession of all personal property
found on such premises, and shall take and hold the possession of such prem
ises and keep the same closed until final judgment is entered, or until th,-.
possession of the same shall be disposed of by an order of the court or judge
upon a hearing had before it for such purpose. [ 1913, ch. 172, § 3.J

§ 9694. Innocent persons may recover property, how. Where personal prop
erty is found in any house or room mentioned in section 9693, and it shall
appear to the court or judge before whom said action is tried that the owner
of such personal property or the person entitled to possession thereof is inno
cent and has not aided or abetted in carrying on the nuisance, the court shall,
by order, direct the sheriff in possession of said property to deliver the same
to such owner or person entitled to the possession thereof.

When leasehold premises are adjudged to be a nuisance, the owner thereof
shall have the right to terminate the lease by giving three days ' notice
thereof, in writing, to the tenant, and when this is done the premises shall
be turned over to the owner upon the order of the court or judge. But
the release of the property shall be upon condition that the nuisance shall
not be continued and the return of the property shall not release any lien
upon said property, occasioned by any prosecution of the tenant. If the
owner appears and pays all costs of the proceedings and files a bond with
sureties to be approved by the clerk, in the full value of the property to
be ascertained by the court or judge, conditioned that he will immediately
&bate said nuisance and prevent the same from being established or kept
therein within the period of one year thereafter, the court, or in vacation
the judge, may, if satisfied of his good faith, order the premises taken and
closed under the order of abatement to be delivered to said owner, and
said order of abatement cancelled so far as the same may relate to said
property, and if the proceedings is an action in equity and bond is given
and costs therein paid before judgment and order of abatement, the action
shall be thereby abated ; provided , however, that the release of the property
under the provisions of this section shall not release it from any judgment,
lien or penalty or liability to which it may be subject under any other statute
or law. [1913, ch. 172, § 4.]

§ 9695. Contempt proceedings. In contempt proceedings arising out of the
violation of any injunction granted under the provisions of this chapter,
the court, or in vacation the judge thereof, shall have power to try sum
marily and punish the party or parties guilty, as required by law. Process
shall run in the name of the state of North Dakota. The affidavits upon
which the attachment for contempt issues shall make a prima facie case for
the state. The accused may plead in the same manner as to an information
or indictment, in so far as the same is applicable. Evidence may be oral .
or in the form of affidavits, or both ; the defendant may be required to make
answer to interrogatories, either written or oral, as in the discretion of the
court or judge may seem proper ; the defendant shall not necessarily be dis
rharged upon his or her denial of the facts stated in the moving papers ; the
elerk of the court shall, upon the application of either party, issue sub
poenas for witnesses. [1913, ch. 172, § 5 . ]

§ 9696. Injunction. Violation. How punished. When an injunction,
t>ither temporary or permanent, has been granted under the provisions of this
rhaptc>r, the same shall be binding on the defendant or defendants, and for
the  violation of such injunction the offending party shall be punished as for
<'ontempt in the amount according to the rules in this chapter prescribed .
( 1913, ch . 172, § 6 . ]

St>ctlone 9696 and 9697  are  here given exactly aa they appear in  the bound volume of 
�<'ssion law11 of J.3 1 3  ,,:-.,•(• pt that a section heading i1 here provided for aection 969. .  
See the  notC'  to sl•d ion  %�() .  
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Bucket Shop,. PENAL CODE. § § 9697-9700

§ 9697. Injunction. Violation. How 11unished. When an injunction,
either temporary or permanent, has been granted under the provisions of 
this chapter, the same shall be binding on the defendant or defendants 
throughout the entire state, and for violation of such injunction any place 
in the state of North Dakota, the offending party shall be punished as for 
contempt in the amount and according to the rules in this chapter prescribed. 
[1913, ch. 172, § 7. ] 

See note to section 9696. 
§ 9698. What evidence admissible. Immunity from prosecution. In prose

cutions under this chapter, either by civil or criminal proceedings, evidence 
of the general reputation of the place designated in the complaint shall be 
admissible for the purpose of proving the existence of such nuisance. And 
proof of the fact that anyone has pleaded guilty to having violated the pro
visions of any city ordinance or any other law of the land enacted to prevent 
the evils mentioned in this chapter, if it can further be shown that such 
person, when so pleading guilty, was or had been at the time and place 
mentioned in the information, indictment or complaint in the action then 
pending before the court, a frequenter of such house, building, room or place, 
shall be deemed prima facie evidence of the guilt of such defendant. No 
person shall be excused from testifying touching any offense committed by 
another against any of the provisions of this chapter by reason of his testi• 
mony tending to incriminate himself (the witness) , but the persons giving 
such testimony shall be forever exempt from prosecution for any offense 
under the provisions of this chapter, of which such evidence shall dire<',tly 
or indirectly tend to incriminate him. [1913, ch. 172, § 8.] 

· CHAPTER 48.

BUCKET SHOPS.

§ 9699. Dealing in options prohibited. Bucket shops. It shall be unlawful
for any corporation, association or society, person or persons, to keep within 
this state any store, office or other place, wherein is conducted or permitted 
the pretended buying or selling of grain, pork, lard or any mercantile or 
agricultural products on margins, without any intention of future delivery, 
whether such pretended contracts are to be performed within or without 
this state ; and the lceeping of all such places is hereby prohibited ; and it 
shall be unlawful for any person, corporation, association or society, within 
this state, to make or enter into any contract, or pretended contract, such as 
is above stated and referred to, and all such contracts are hereby prohibited ; 
the intention of this chapter being to prevent and prohibit within this state 
the business now engaged in and conducted in places commonly known and 
designated as bucket shops ; provided, however, that this chapter shall not 
apply to or in any way affect any contract for the actual buying or selling 
of any commodity whatever for present or future delivery, where the actual 
delivery or receipt of the thing sold is contemplated, and in good faith 
intended by both of the parties to the contract. [R. C. 1905, § 8984 ; 1905, 
eh. 58, § 1 . ] 

Bucket shop as " place for gaming." 20 L.R.A. (N.S. ) 347. 
Applicability to bucket sh ops of penal statutes in relation to " games of hazard," 

" gambling devices," etc. 25 L.R.A. ( N.S. ) 158. 
§ 9700. Penalty. Any person, whether acting independently, as agent of

or as a member of any copartnership, corporation, association or society, 
guilty of violating any of the provisions of this chapter, shall, upon conviction 
thereof, be adjudged to pay a fine for each offense of not less than one 
hundred dollars nor more than five hundred dollars, or be imprisoned in 
the county jail not less than thirty days nor more than one year, or be 
lioth finc<l and imprisoned at the discretion of the court. [R. C. 1905, § 8985 ; 
1903, eh. 58, § 2. ] 
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§ § 9701-9707 PEXAL CODE. 

CHAPTER 49. 

PAWNBROKERS. 

Other Injuriu to Persons. 

§ . 9701. Doing business without license. Every person who carries on the
busmess. of a pa,v.nbroker, by receiving goods in pledge for loans at any
rate of mterest above . that allowed by law, except by authority of a license 
from a municipal corporation empowered to grant licenses to pawnbrokers 
is guilty of a misdemeanor. [R. C. 1905, § 8986 ; Pen. C. 1877, § 402 • R. c'.
1899, § 7246. ]  

' 

As to similar provision in Cal. Pen. Code, § 338, see Levison v. Boas, - Cal. -, Sf. 
Pac. 825 .  

§ 9702. Refusing to exhibit stolen goods. Every pawnbroker or person
carrying on the business of a pawnbroker, and every junk dealer, who, having 
received any goods which have been embezzled or stolen, refuses or omits 
to exhibit them, upon demand, during the usual business hours, to the owner 
of said goods or his agent authorized to demand an inspection thereof, is 
guilty of  a misdemeanor. [R. C. 1905, § 8987 ; Pen. C. 1877, § 403 ;  R. C. 1899, 
§ 7247 . ]

§ 9703. Selling before default. Every pawnbroker who sells any article
received by him in pledge, before the time to redeem the same has expired, 
and every pawnbroker who willfully refuses to disclose the name of the pur
chaser ar nl the price received by him for any article received by him in pledge 
and subsequently sold, is guil ty of a misdemeanor. [R. C. 1905, § 8988 ; Pen. 
C. 1877, § 404 ; R. C. 1899, § 7248. ]

§ 9704. Peddling without license. Any person who shall pursue the busi
ness of trading as a peddler or traveling merchant without license, or who 
refuses to produce his l icense for examination upon the request of any resi
dent or officer of the county in which he is carrying on such business, is 
guilty of a misdemeanor, and upon conviction thereof is punishable in the 
discretion of the court, by a fine o f  not exceeding fifty dollars or by imprison
ment in the jail of the county in which the offense is committed not exceeding 
thirty days. [R. C. 1905, § 8989 ; 1895, ch. 85, § 5 ;  R. C. 1899, § 7249.) 

CHAPTER 50. 

OTHER INJURIES TO PERSONS. 

§ 9705. Physician being intoxica.ted. Every physician who, being in a state
of intoxication, administers any poison, drug or medicine or does any other 
act as such physician, to another person, by which the life of such other 
is endangered, is guilty of a misdemeanor. [R. C. 1905, § 8990 ; Pen. C. 1877, 
§ 405 ; R. C. 1899, § 7250. ]

§ 9706. Willfully poisoning food. Every person who willfully mingles any
poison with any food, drink or medicine, with intent that the same shall 
he taken by any human being to his injury, and every person who willfully 
poisons any spring, well or reservoir of water, is punishable by imprisonment 
1 11 the penitentiary not less than one and not exceeding ten years, or in a 
county jail not exceeding one year, or by a fine not exceeding five hundred 
dol lars, or by both snch fine and imprisonment. [R. C. 1905, § 8991 ; Pen. C. 
1 877 .  § 406 ; R. C. l 899, § 7251 . ]  

§ 9707. Overloading passenger vessel. Every person navigating any vessel
for gain. who willful ly or negligently receives so many passengers, or such 
a q11aut i ty of other lading on board such vessel, that by means thereof such 
Hssd s inks or is ovcrsPt or injured. and thereby the life of any human 
l , 1� i 1 1 g- is endangererl ,  is gui l ty  of a misdemran or. [R. C. 1905, § 8992 ; Pen. C.
r n77 ,  § 407 ; R C. 1 8! 1 ! / .  § ,�:1 2 . ]
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Other Injurie, to Per1on1. PENAL CODE. §§ 9 708-9 ; 14.

§ 9708. Management of stea.mboa.ts. Every captain or other person having
charge of any steamboat used for the conveyance of passengers, or of the 
boilers and engines thereof, who, from ignorance or gross neglect, or for 
the purpose of excelling any other boat in speed, creates or allows to be 
created such an undue quantity of steam as to burst or break the boiler or 
other apparatus in which it shall be generated, or any apparatus or machinery 
connected therewith, by waich bursting or breaJ:cing human life is endangered, 
is guilty of a misdemeanor. [R. C. 1905, § 8993 ; Pen. C. 1877, § 408 ; R. C.
1899, § 7253.] 

§ 9709. Engineer. Stea.m boilers. Every engineer or other person having
charge of any steam boiler, steam engine or other apparatus for generating 
or employing steam, employed in any manufactory, railway or other mechani
cal works, who willfully or from ignorance or gross neglect, creates or allows 
to be created such an undue quantity of steam as to burst or break the 
boiler or engine or apparatus or cause any other .accident whereby human 
life is endangered, is guilty of a misdemeanor. [R. C. 1905, § 8994 ; Pen. C. 
1877, § 409 ; R. C. 1899, § 7254.] 

§ 9710. Fictitious partnership na.me. Every person transacting business
in the name of a person as a partner who is not interested in his firm, or 
transacting business under a firm name in which the designation " and com
pany, " or " & Co. " is used without representing an actual partner, except 
in the cases in which the continued use of a copartnership name is authorized 
by law, is guilty of a misdemeanor. [R. C. 1905, § 8995 ; Pen. C. 1877, § 410 ;
R. C. 189£\. § 7255.]

§ 9711. Counterfeiting trade-mark. Every person who willfully forges,
counterfeits or procures to be forged or counterfeited any trade-mark usually 
affixed by any person to any goods of such person, with intent to pass off any 
goods to which such forged or counterfeited trade-mark is affixed or intended 
to be affi�ed, as the goods of such person, is guilty of a misdemeanor. [R. C.
1905, § 8996 ; Pen. C. 1877, § 411 ; R. C. 1899, § 7256.]  

§ 9712. Keeping dies of trade-mark. Every person who, with intent to
defraud, has in his possession any die, plate or brand, or any imitation of 
the trade-mark of any person, for the purpose of making any counterfeit 
or imitation of any description whatever of such . trade-mark, or of selling 
the same when made, or affixing the same to any goods, and selling or offering 
the same for sale or disposal as the original goods of any other person, and 
every person who so uses or sells the same, or who fraudulently uses thf' 
genuine trade-mark of another with intent to sell or offer for sale or dis
posal, any goods not the goods of the person to whom such trade-mark 
properly belongs as genuine and original, is guilty of a misdemeanor. [R. C. 
1905. § 8997 ; Pen. C. 1877, § 412 ; R. C. 1899, § 7257.]

§ 9713. Appropriating brands to deceive. Every person who, either :
1 . Uses or causes to be used any brand, mark, name, print, designation or

description, the same as or similar to any recorded to any other person,  or 
on the place recorded to another ; or, 

2. Uses or causes to be used any second hand sack, box, barrel, can, package
or other article on which has been placed any brand, mark, name, print, 
designation or description, the property of another, for purposes of deception 
or profit, is guilty of a misdemeanor, and upon conviction thereof is punishable 
hy fine of not less than one hundred and not exceeding one thousand dollars . 
[R. C. 190�, § 8998 ; 1891, ch. 40; §§  11, 12 ; R. C. 1895, § 7258.l 

§ 9714. Selling goods bearing counterfeit. Every person who sells or keeps
for sale 11ny goods upon which any counterfeit trade-mark has been affixed , 
1 1nd intended to represent such goods as the genuine goods of another, knowi1 1 r,{ 
the i;n m e  to  be cmmterfe it<:>d , is guil ty of a misdemeanor. [R. C. 1905, § 8�H)9 ; 
Pen. C. 1877, § 413 ; R .  C. 1 899, § 7259. ] 
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§ §  9715-9721 PENAL CODE. Other btjuries to l'i;rson&. 

§ 9715. Colorable imitations. Every person who, with intent to defraud,
affixes or causes to be affixed to any goods or to any bottle, case, box or other 
package containing any goods, any description of label, stamp, brand, imprint, 
printed wrapper, label or mark, which designates such goods by any word 
or token which is wholly or in part the same to the eye or to the ear, as the 
word or any of the words or tokens used by any other person as his trade
mark, and every person who knowingly sells or keeps or offers for sale, any 
such bottle, case, box or othtir package, with any such label, stamp, brand, 
imprint, printed wrapper, ticket or mark affixed to or upon it, in case the 
person affixing or causing to be affixed such mark, or so selling or exposing 
or offering for sale such bottle, case, box or other package, was not the first 
to employ or use such words as his trade-mark, is guilty of a misdemeanor, 
and in addition to the punishment prescribed therefor is liable to the party 
aggrieved in the penal sum of one hundred dollars for each and every offense, 
to be recovered by him in a civil action. [R. C. 1905, § 9000 ; Pen. C. 1877, 
§ 414 ; R. C. 1899, § 7260 . ]

§ 9716. Trade-mark defined. The word ' '  trade-mark, ' '  as used in the
sections preceding, includes every description of word, letter, device, emblem, 
stamp, in:print, brand, printed ticket, label or wrapper, usually affixed by 
any mechanic, manufacturer, druggist, merchant or tradesman, to denote any 
goods to have been imported, manufactured, produced, compounded or sold by 
him, other than any name, word or expression generally denoting any goods 
to be of some particular class or description. [R. C. 1905, § 9001 ; Pen. C. 
1877, § 415 ; R. C. 1899, § 7261. ]  

§ 9717. Goods defined. The word " goods, " as used in the sections pre
ceding, includes every kind of goods, wares, · merchandise, compound or 
preparation, which may be lawfully kept or offered for sale. [R. C. 1905, 
§ 9002 ; Pen. C. 1877, § 416 ; R. C. 1899, § 7262. ]

§ 9718. Affixing defined. When crime complete. The offense of affixing
a false trude-mark to goods is equally complete within the meaning of sections 
9711, 9714 and 9715, whether such mark is affixed to the goods themselves, 
or to any box, bale, barrel, bottle, case, cask, wrapper or other package or 
vessel, or any cover or stopper thereof, in which such goods are put up. [R. C. 
1 905. § 9003 ; Pen. C. 1877, § 417 ; R. C. 1899, § 7263. ] 

§ 9719. Refllling or selling bottles. Whenever any person, firm or corpora
tion engaged in the manufacturing, bottling or sale of soda water, mineral 
water and other like beverages, in any county of this state, shall have recorded 
or filed with the register of deeds of the proper county, as is now provided, 
or shall thereafter be provided by law, the name, brand, label �nd trade-mark. 
or any of them, used by him, or which is for the purpose of the business of such 
person, firm or corporation, every other person who, without the written con
sent of such manufacturers or dealers, refills with any beverage, whether gen
uine or otherwise, with the intent to sell the same, any bottles, stamped with o:r 
bearing such name, brand, trade-mark or label, and every person who sells, dis
poses of, purchases or traffics in such bottle, is liable to a penalty of fifty 
cents for each and every bottle so filled, sold, bought, disposed of, or trafficked 
in, for the first offense, and five dollars for each and every bottle so filled, 
l>onght, disposed of or trafficked in for every subsequent offense. [R. C. 1905,
§ 9004 ; Pen. C. 1877, § 418 ; R. C. 1899, § 7264 ; 1901, ch. 184. ]

§ 9720. Keeping bottles with intent to reflll. Every person who keeps any
bottles such as are designated in the last section, without the written consent 
of the manufacturer so to do, unless it appears that they were not kept with 
intent to refill or use or sell them in violation of the last section, is liable to 
the penalty therein prescribed. [R. C. 1905, § 9005 ; Pen. C. 1877, § 419 ; R. C. 
J 899, § 7265. ] 

§ 9721. Complaint. Search. Penalty. Whenever any manufacturer . or
d<'aler de'3ignated by section 9719, or his agent, shall make oath or affirmation 
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Other lnjurie, to Person,. PENAL CODE. §§  9721-Vi26

before any.. magistrate that he has reason to believe and does believe, that any 
of his bottles stamped and registered as mentioned in said sections are being 
nnlawfully used by any person or persons selling or manufacturing mineral 
water or other beverages, or that any junk dealer or vendor of bottles, has 
auy of such bottles secreted in any place, such magistrate shall thereupon 
issue a search warrant to discover and obtain the same under the provisions 
of law upon search warrants, which are hereby declared to relate fully to 
the purposes of this chapter ; and the magistrate may summarily bring or cause 
to be brought before him the person in whose possession the bottles are found, 
to examine into the circumstances of his possession, and if such magistrate 
on summary examination finds that such person has been guilty of a violation 
of seetiou 9719, such magistrate shall proceed to impose the fine therein pre
scribed, and if the same is not paid, to commit such person to prison for a 
term not exceeding fifteen days. [R. C. 1905, § 9006 ; Pen. C. 1877, § 420 ; 
R. C. 1899, § 7266.]

§ 9722. Fraudulent representation, sale or registration of animal as pure
bred. Any person who shall fraudulently represent any animal to be pure 
bred, or any person who shall post or publish, or cause to be posted or pub
lished, any false pedigree or certificate, or shall use any stallion for public 
service, or sell, exchange or transfer any stallion, representing such animal to 
be pure bred, without first having such animal registered in some association 
recognized by the North Dakota live stock association, and obtaining a certifi
cate therefor, and any person who shall , by any fraud, false pretense or mis
representation, procure the registration of any animal which is to be used for 
service, sale or exchange in this state, for the purpose of deception as to the 
pedigree thereof, and any person who shall sell or otherwise dispose of any 
animal as a pure bred when he knows or has reasons to believe, that the same 
is not the offspring of a regularly registered pure bred sire and dam, or who 
shall sell or otherwise dispose of any animal as a registered pure bred by the 
use of a false pedigree or certificate of registration shall be guilty of a misde
mPanor, and shall be punished by a fine of not less than twenty-five ($25) dol
lars nor more than one thousand ($1,000) dollars, or by imprisonment in the 
county jail for not less than thirty days nor more than six months, or both such 
fine and imprisonment, in the discretion of the court. [ 1913, ch. 244 ; R. C. 
1905, § 9007 ; 1887, ch. 138, § 1 ;  R. C. 1899, § 7267 . ]  

§ 9723. Defacing marks upon wrecked property. Every person who defaces
or obliterRtes the marks upon wrecked property, or in any manner disguises . 
the appearance thereof with intent Jo prevent the owner from discovering 
its identity, or who destroys or suppresses any invoice, bill of lading or other 
document tending to show the ownership, is guilty of a misdemeanor. [R. C. 
1905, § 9008 ; Pen. C. 1877, § 421 ; R. C. 1899, § 7268. ]  

§ 9724. Saine. Logs. Lumber. Every person who cuts out or  defaces any
mark made upon any log or lumber, whether such mark is recorded or not, 
or puts a false mark upon any log or lumber, floating in any of the waters 
of this state or lying upon land, is guilty of a misdemeanor. [R. C. 1905, 
� 9009 ; Pen. C. 1877, § 422 ; R. C. 1899, § 7269. ]  

§ 9725. Unla.wful detention of wrecked property. Every officer who, with
out authority of law, detains any wrecked property or the proceeds thereof, 
after the salvage and expenses chargeable thereon have been paid or offered 
to him, or who is guilty of any fraud, embezzlement or extortion in the 
discharge of his duties, or who violates any provisions of the statutes relating 
to salvage, is guilty of a misdemeanor. [R. C. 1905, § 9010 ; Pen. C. 1877, 
§ 423 ; R.  C.  1899, § 7270.]

§ 9726. Fraud in limited pa.rtnership. Every member of a limited part
nersh ip who is guilty of any fraud in the affairs of the partnership, is guilty 
of a misdemeanor. [R. C. 1905, § 9011 ; Pen. C. 1877, § 424 ; R. C. 1899, § 7271 . ]  
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§ § 9727-9733 PENAL CODE. Other fojuriea to PersoM. 

§ 97'1:l. Ma�: County judge. Licenses. Certiftca.tes. Record. Every
person_ who, bemg Judge of the county court or county judge, either : 

1. Signs or issues a marriage license, except as prescribed by law ; or,
2 . . Neglects to record as prescribed by law any marriage license or the

certificate of the person performing the marriage ceremony, for thirty days 
after th� retur� of the same, is guilty of a misdemeanor, and upon conviction 
thereof JS pumshable by a fine of not less than fifty and not exceeding the 
hundred dollars. [R. C. 1905, § 901 2 ; 1890, ch. 91, § §  10, 11 ; R. C. 1895. 
§ 7272. ]

§ 97�8. Marrying without license. Certiftca.tea. Return. Every person
who be�ng authorized by law to solemnize marriages with in this state, either : 

1. Joms any person in marriage before the license prescribed by law tbere
for is prnduced to h im ; or,

2. Fails to execute as prescribed by law the certificate of any marriage
solemnized by him ; or, 

3. Neglects for thirty days after joining in marriage the persons named in
such license, to return such license and certificate to the judge of the county 
court issuing the license, is guilty of a misdemeanor, and upon conviction 
thereof is punishable  by a fine of not less than fifty and not exceeding five 
hundred dollars. [R. C. 1905, § 9013 ; 1890, ch . 91, § 10 ; R. C. 1895, § 7273. ]  

§ 9729. Performing marriage ceremony without authority. Every person
who attempts to join others in marriage or to perform the marriage ceremony 
for another within this state without being authorized by law so to do, is 
guilty of a misdemeanor, and upon conviction thereof is punishable by impris
onment in the county jail not less than ninety days and not exceeding one 
year, or by a fine of not less than one hundred and not exceeding five ht.ndred 
dollars. or by both. [R. C. 1905, § 9014 ; 1890, ch. 91, § 12 ; R. C. 1895, § 7274. ] 

§ 9730. When marriage without authority valid. No marriage shall be
void by reason of being performed without authority, or on account of the 
marriage license being issued by a clerk of the county court, if otherwise 
lawful and the parties thereto, or one of them, believes it lawful. All mar
riages otherwise lawful heretofore solemnized where marriage licenses have 
been issued by a clerk of the county court are hereby declared valid. [1909, 
ch. 163 ; R. C. 1905. § 9015 ; 1890, ch. 91, § 12 ; R. C. 1895, § 7275. ]  

§ 9731. Unlawful confinement of insane person. Every overseer of  the
poor, constable, keeper of a jail, or other person who confines any idiot, lunatic 
or insane person, in any other manner or in any other place than is authorized 
by law, is guilty of a misdemeanor. [R. C. 1905, § 9016 ; Pen. C. 1877, § 426 ; 
R. C. 1899, § 7276. J

§ 9732. Reconftning person discharged. Every person who, either solely
or as a member of a court in the execution of a judgment, order or process, 
knowingly recommits, imprisons or restrains of his liberty for the· same cause, 
any person who has been discharged from imprisonment upon a writ of deliver
ance, is guilty of a misdemeanor ; and, in addition to the punishment pre
scribed therefor, he forfeits to the party aggrieved one thousand dollars, to
be recovered in a civil action. [ R. C. 1905, § 9017 ; Pen. C. 1877, § 428 ; R. C. 
1 899. § 7277.] 

§ 9733. Concealing person entitled to a writ of deliverance. Every person
having in his custody or power or under his restraint, a party who, by the pro
Y isions of the law relating to habeas corpus. would be entitled to a writ of 
habeas corpus, or for whose relief such writ bas been issued, who, with intent 
t o  e lude the service of such writ or to avoid the effect thereof, transfers the 
pn rt:,· t o  the custody, or places him under the power or C?ntrol of another, or 
, - on f' < •a ls  or changes the place of his confinement, or who, without lawful excuse, 
rdu �1 ·s to proll u cc h im ,  is gu i i t y  of a misdemeanor. [R. C. 1905, § 9018 ; Pen. 
t ' . 1 �, -; .  § 4�9 ; R < ' . 1 S!'l!l, § -;�,S . )  
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Other Injurie, to Per,on,. PENAL CODE. §§ 9734-9737
§ 9?'34. _Assisting such concealment. Every person who knowingly assists in

the v10lation of the last section is guilty of a misdemeanor. (R. C. 1905, 
§ 9019 ; Pen. C. 18i7, § 430 ; R. C. 1 899, § 7279 . ]
. § 9735. Unlawfully acting aa pharmacist. Every person who is  not a reg-
1stered f,harmacist, or who has not a registered pharmacist in his employ and 
who, either : 
. 1. Takes, uses or exhibits the title or certificate of a registered pharma

cist ; or, 
2. Retails, compounds or dispenses medicine ; or,
3. Permits the compounding or dispensing of prescriptions, or the vending

of drugs, medicines or poisons in his store or place of business except under the 
supervision of a registered pharmacist ; or, 

4. Violates, or fails, or negl ects to comply with and observe any provisions
of law relating to or regulating the practice of pharmacy ; and every person 
who, 

5. Willfully makes any false representation to procure registration as a
pharmacist for himself .or for any other person, is guilty of a misdemeanor, 
and upon conviction thereof is punishable by a fine of not less than fifty dol
lars and not exceeding one hundred dollars, and all necessary costs, including 
the costs and expenses of procuring evidence necessary to secure convict.ion. 
[R. C. 1905, § 9020 ; 1890, ch. 108, §§ 1, 12 ; 1893, ch. 80, § 6 ;  R. C. 1895, § 7280 : 
1905, ch . 147, § 1 . ]  

In connection with aection1 9735-9740, see section■ 475-508. 

§ 9736. Provisions of last section limited. The provisions of the last section
shall not be construed to interfere in anv manner with the business of a 
physician in regular practice ; nor to prevent such physician from supplying 
his patients with whatever he niay deem necessary ; nor to prevent him from 
receiving a certificate as a registered pharmacist as provided by law ; nor to 
interfere with the making or compounding of proprietary medicines or medi
cines placPd in sealed packages with the name of the contents and of the per
son by whom prepared or compounded ; nor to prevent shopkeepers from deal
ing in or selling the commonly used medicines and poisons, if such medicines· 
or poison!! are put up by a regular pharmacist ; nor from dealing in or selling 
patent or proprietary med icines ; nor to interfere with the exclusive wholesale 
business of any dealer. [R.  C. 1905, § 9021 ; 1893, ch. 80, § 6 ;  R. C. 1895, 
§ 7281 . ]

8Pe note to section !1735. 
Hnle of patent ml'd ic ine, contain ing alcohol, as ml'ilicine by storekeeper in good faith , . 

la not unlawful. State v. W i ll inme, 14 N. D. 4 1 1 ,  104 N. W. 546. 
R ight of physician to sel l  drugs w ithout a prescription. 46 L.R.A. {N.S.) 1. 

§ 9737. Selling certain enumerated poisons. Every person who, at retail,
sells, furnishes or delivers to another, either : 

1. Arst!nic or its preparations, corrosive sublimate, white precipitate, red
precipitate, biniodidc of mercury, cyanide of potassium, hydrocyanic acid ; 
strychnia and all other poisons, vegetable alkaloids and their salts, essential 
oil of bitter almonds, opium or its preparations, except paregoric and other 
preparations of opium with less than two grains to the ounce ; or, 

2. Aco1.1ite, belladonna, colchicum, conium, nux vomica, henbane, savin,
ergot, cotton root, cantharides, creosote, digitalis, and their pharmaceutical 
preparations, croton oil, chloroform, chloral hydrate, sulphate of zinc, mineral 
acids, carbolic acid and oxalic acid, without affixing to the bottle, box, vessel 
or package containing the same, the name of the contents, the word " poison, " 
and his name and place of business, is guilty of a misdemeanor and is punish
able by a fine of not less than ten dollars, nor exceeding five hundred dollars, 
or by imprisonment in the county jail for not less than thirty days, nor more 
than six months. [R. C. 1905, § 9022 ; 1890, ch. 108, § 14 ; R. C. 1895, § 7282 ; 
1 903. ch. 137.] 

See sections 502, 503 .  
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§ §  9738-9742 PENAL CODE. Crimes Against .Public 

§ 9738. Physicians' prescriptions excepted. The provisions of the last sec
tion shall not be construed to include or apply to the dispensing of physicians ' 
prescriptions specifying or containing poison. [R. C. 1905, § 9023 ; 1890, 
ch. 10�. § 14 ; R. C. 1895, § 7283. ]  

See note t o  section 9735. 

§ 9739. Record of poison sold. Every person who, at retail, sells, furnishes
or delivers to another the articles or preparations mentioned in section 9737 
or any drug, chemical or preparation which according to the standard works 
on medicines or materia medica is liable, in quantities of sixty grains or less, 
to destroy adult human life, and who, either : 

1. Fails or neglects, before delivering the same, to enter or cause to be
entered in a book kept for that purpose, the date of sale, the name and address 
of the person to whom delivered or sold, the name, quantity and quality of the 
article or preparation delivered or sold, and the name of the dispenser ; or, 

2. Fails, neglects or refuses during business hours to exhibit such book and
every part thereof for inspection and to permit the same and every part thereof, 
upon demand, to be inspected by any physician, coroner, sheriff, constable or 
magistrate of the county, 

Is guilty of a misdemeanor. [R. C. 1905, § 9024 ; 1890, ch. 108, § 14 : R. C. 
1895, § 72S4. ] 

Sl'e note to section 9735. 

§ 9740. How viola.tions punished. Every person convicted of any of the
offenses mentioned in sections 9737 and 9739 is punishable by a :fine of not 
less than fifty dollars and not exceeding one hundred dollars, and all necessar�· 
costs, including the costs and expenses of procuring evidence necessary to 
secure conviction . [R. C. 1905, § 9025 ; 1890, ch. 108, § 14 ; R. C. 1895, § 7285 ; 
1905, ch. 1 47, § 2 . )  

See note t o  section 9735. 

§ 9741. Adulterating medicines. Every person who knowingly, willfully or
fraudulently, either : 

1 .  Falsifies or adulterates, or causes or permits to be falsified or adulterated, 
any drug, medicinal preparation authorized or recognized by any standard 
,vork on pharmacy, or used or intended to be used medicinally ; or, 

2. Mixes or causes or permits to be mixed with any such drug or medicinal
preparation any foreign or inert substance, for the purpose or with the intent 
of destroying or weakening its medicinal power or effect or of lessening its 
cost ; or, 

3. Sells, furnishes or delivers or causes or permits any such falsified or
adulterated drug or medicinal preparation to be sold, furnished or delivered 
for medicinal purposes, 

Is guilty of a misdemeanor. [R. 0. 1905, § 9026 ; 1890, ch. 108, § 14 ; R. C. 
1895, § 7286. ] 

CHAPTER 51. 
CRIMES AGAINST THE PUBLIC HEALTH AND SAFETY. 

§ 9742. Public nuisance defined. A public  nuisance is a crime against the
order .a�d economy of the state, and _consists in unlawfully doing any act
or .0�1ttmlf to perform any duty reqmred by the public good, which act or
om1ss1on, either : 

1. Annoys or injures the comfort, repose, health or safety of any consider
able number of persons ; or, 

2. Offends public decency ; or,
3 .. Unlaw�ully interferes with, obstruc�s or tends to obstruct, any lake or

nav1_gable river, bay, stream, canal or basrn, or any public park, square, street
or highway ; or 

4. In any way rc-nders life or the nse of property uncomfortable. [R. C.
1905, § 9027 : Pen. C. 1877, § 431 ; R. C. 1 899, § 7287.) 
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Health and Safe ty. PENAL CODE. § §  !I�  42-!IHS
Aa to aimilar provision in Cal. Pen. Code, f 370, see Ex parte Taylor, 87 Cnl. 91 ,  25Pac. 258 ; People v. Truckee Lumber Co., 116 Cal. 397, 48 Pac. 37-1, 39 L.R.A .  58 1 .  1. Permit!ing noxious weeds to grow on one's land is 'llot public nuisance. Langer v. Goode, 21 N .  D. 462, 131 N. W. 258, Ann. Caa. 1913D, 429, 1 N. C. C. A. 772. 3. Criminal responsibility for maintenance of dam in nonnavigable stream whichereatea a nuisance injurious to public health. 22 L.R.A. (N.S. ) 1259. 4. Noise with or without vibration incident to lawful industrial busineea as nuisance.17 L.R.A. (N.S. ) 287. Keeping of barking dogs. 7 L.R.A. (N.B. ) Hi. Bowling alley. 40 L.R.A. (N.S. ) 75. Noisy dancing. 18  L.H.A. (N.S. )  699. Coal yards. 32 L.R.A. (N.S. ) 522. Uae of soft coal. 13 L.R.A. (N.S. ) 465. Operation of brick kilns. 2 L.R.A. ( N.8. )  112. Gas plant. 20 L.R.A. (N .S. ) 466. 
Stable for horaes. 17 L.R.A. (N .S. ) 1025. Driving foul air against neighbor's windows. 9 L.R.A. (N.S. ) 695.
Cemetery. 31 L.R.A. (N .S. ) V45 ;  34 L.R.A. (N.S. ) 565. 
Undertaker's establishment. 3 1  L.R.A. (N.S. ) 608, 

§ 9743. Unequal damage. Any act which affects a considerable number
of persons in either of the ways specified in the last section is not less a 
nuisance because the extent of the damage is unequal. [R. C. 1905, § 9028 ; 
Pen. C. 1877, § 432 ; R. C. 1899, § 7288.) 

§ 9744. Maintaining nuisa.nce. Misdemea.nor. Every person who main
tains or commits any public nuisance, the punishment for which is not other
wise prescribed, or who willfully omits to perform any legal duty relating to 
the removal of a public nuisance, is guilty of a misdemeanor. [R. C. 1905, 
§ 9029 ; Pen. C. 1877, § 433 ; R. C. 1899, § 7289.)

Criminal responsibility of corporation for nuisance. 2 B. R. C. 251. 
Cri111inal or penal liabil ity for maintenance of nuisance by aervant, agent or partner.41 L.R.A. 655. Criminal responsibility of municipality for maintaining or permitting a nuisance. 

89 L.R.A. (N.S. ) 411 .  As to similar provision in Cal. Pen. Code, I 372, see Ex parte Taylor, 87 Cal. 91,25 Pac. 258 ; Taylor v. Reynolds, 92 Cal. 573, 28 Pac. 688. 
§ 9745. Keeping explosives. Every person who makes or keeps gunpowder,

saltpeter, guncotton, nitroglycerine or dynamite or any compound of the 
same, or any fulminate or substance which is intended to be used by exploding 
or igniting the same, in order to produce a force to propel missiles or to rend 
apart substances, within any city, town or village, and any person who carries 
any of such explosives through the streets thereof, in any quantity or manner 
prohibited by law or by any ordinance, by-law or regulation of said city, 
town or village, is guilty of a misdemeanor. [R. C. 1905, § 9030 ; Pen. C. 1877, 
§ 434 i. R. C. 1895, § 7290.]

:storage of explosives aa nuisance. 16 L.R.A. (N.B. ) 691. Nuisance by maintaining powder magazine. 38 L.R.A. 306. Violation of statute or ordinance relative to exploaives &B ground of private action. 
48 L.R.A. {N.S. ) 876. 

§ 97 46. Ma.nufacture, use or sale of certain ftrearms a.nd explosives. Every
person who shall manufacture, use, sell or keep for sale within the state any 
blank cartridges, pistols, blank cartridge revolver, or other bl,ank cartridge 
firearms, blank cartridge caps, containing dynamite, and fire crackers, exceed
ing three inches in length, and exceeding one-half of an inch in diameter 
shall be guilty of a misdemeanor. [1911, ch. 136.) 

§ 9747. Fouling waters with gas tar. Every person who throws or deposits
any gas tar or refuse of any gas house or factory into any public waters, 
river or stream, or into any sewer or stream emptying into any such public 
waters, river or stream, is guilty of a misdemeanor. [R. C. 1905, § 9031 ; 
Pen. C. 1877, § 435 ; R. C. 1899, § 7291.] 

§ 9748. Violation of qua.rantine laws. Every master of a vessel subject to
qnarantine or visitation of the health officer, by the provisions of any law of 
this state, now in force or that hereafter may be ®acted, arriving in any port 
or at the boat landing of any city or town in this state, who refuses or omits. 
P.ither : 
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1. To proceed with and anchor or land bis vessel at the place assigned for
quarant ine, at the time of l}is arrival ; or, 

2. 'fo submit his vessel, cargo and passengers to the examination of the
health officer, and to furnish all necessary iuformation to enable that officer 
to determine to what length of quarantine and other regulations they ought 
res pee ti vcly to be subject ; or, · 

a. To remain with his vessel at quarantine, during the period assigned for
hrr quarantine, and while at. quarantine to comply with the directions and 
regulat ions prescribed by law, and with such as any of the officers of heal th ,  
by virtue of the authority given them by law, shall prescribe in relation 
to his vessel, his cargo, himself, his passengers or crew, is punishable by 
imprisonment in a county jail not exceeding one year, or by a fine not exceed
ing two thousand dollar·s, or both. [R. C. 1905, § 9032 ; Pen. C. 1877, § 436 ; 
R. C. 1 899, § 7292. ]

§ 9749. Offenses by master of vessel. Every master of a vessel hailed by
a pilot or such officer as may be specified by law, who either : 

1. Gives false information to such pilot or other officer, relative to the
condition of his vessel, crew or passengers, or the health of the place or 
places from whence he came, or refuses to give such information as shall be 
lawfully required ; or, 

2. Lands any person from his vessel, or permits any person, except a
pilot or such officer specified by law, to come on board of his vessel, or unlades 
or tranships any portion of his cargo before his vessel has been visited and 
examined by the proper health officers ; or, 

3. Approaches with his vessel nearer any city or town within this state
than the place of quarantine to which he may be directed, is punishable 
by imprisonment in the county jail of the county in which the offense was 
committed, not exceeding one year, or by a fine not exceeding two thousand 
dollars, or both such fine and imprisonment. [R. C. 1905, § 9033 ; Pen. C. 1877, 
§ 437 ; R. C. 1899, § 7293. ]

§ 9750. Landing before visit of health officer. Every person who, being on
board any vessel at the time of her arrival at any port within this state, 
under the provisions of section 9748, lands from such vessel, or unlades or 
tranships, or assists in unlading or transhipping any portion of her cargo, 
before such vessel has been visited and examined by the health officer, is 
punishable by imprisonment in a county jail not exceeding one year, or by 
a fine not exceeding two thousand dollars, or both. [R. C. 1905, § 9034 ; Pen. C. 
1877, § 438 ; R. C. 1899, § 7294. ] 

§ 9751. Other visitations. Every person who goes on board or ha� any
comrnuuication, intercourse or dealing with any vessel at quarantine, or with 
any of the crew or passengers of such vessel, without the permission of the 
heal t h  oflicrr, and every person who, without such authority, enters the 
quarantine grounds or anchorage, is punishable by imprisonment in a county 
jail not exceeding one year, or by a fine not exceeding two thousand dollars, 
or both ; and in addition thereto be may be detained at quarantine so long as 
the health officer shall direct, not exceeding twenty days. And in case such 
person shall be taken sick of any infectious, contagious or pestilential dis
ease, during such twenty days, he may be detained for such further time 
and at such place as the health officer shall direct. [R. C. 1905, § 9035 ; Pen. C. 
1877. § 439 ; R. C. 1899, § 7295 . )  

§ 9752. Viola.ting quarantine orders. Every person who, having been law
fully ordered by any health officer to be detained in quarantine, and not 
having been discharged, leaves the quarantine grounds or anchorage, or will
fully viol ates any quarantine law or regulation, is guilty of a misdemeanor. 
[R. C. 1 905. § 9036 ; Pen. C. isn, § 440 ; R. C. 1899, § 7296. ] 

§ 97153. Obstructing health officer. Every person who willfully oppose�
or ohstrncts any health officer or physician charged with the enforcement of 
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the health Jaw·s, in performing any legal duty, is guilty of a misdemeanor. 
[U. C. 1905, § 9037 ; Pen. C. 1877, § 441 ; R. C. 1899, § 7297. ] 

§ 9754. Viol&tion of health laws. Every person who willfully violates any
provision of the health laws, the punishment for violating which is not 
othenvise prescribed by those laws or by this code, and every person who 
willfully violates or refuses or omits to comply ,vith any lawful order, d irec
tion, prohibition or regulation prescribed by any board of health or health 
officer, or auy regulation lawfully made or established by any public officer 
under authority of the health laws, is punishable by imprisonment in a couuty 
jail not exceeding one year, or by a fine not exceeding two thousand dollars, 
or both . [ R. C. 1905, § 9038 ; Pen. C. 1877, § 442 ; R. C. 1899, § 7298. ] 

§ 9755. 'Unlicense:l piloting. Every person not holding a license as pilot
under the laws of this state, or under the laws of either the states of Mis
souri, Kansas, Iowa or Nebraska, who pilots or offers to pilot any steamboat 
to or from any port within this state, is guilty of a misdemeanor. [R. C. 1905, 
§ 9039 ; Pen. C. 1877, § 443 ; R. C. 1899, § 7299. ]

§ 9756. Last section limited. The last section applies only to vessels
propelled by steam while engaged in conveying freight and passengers or 
either, on the Missouri river. [R. C. 1905, § 9040 ; Pen. C. 1877, § 444 ; R. C. 
1899, § 7300. ] 

§ 9757. Assuming to act as port wa.rden. Every person who, not being a
port warden, assumes or �dertakes to act as such, under or by the provisions 
of any law of this state now in force or that may hereafter be enacted, and 
every person who issues any certificate of a survey on vessels, materials or 
goods damaged, with the intent to avoid the provisions of the law, is guilty 
of a misdemeanor. [R. C. 1905, § 9041 ; Pen. C. 1877, § 445 ; R. C. 1899, § 7301. ] 

§ 9758. Apotheca.ry negligently endangering life. Every apothecary or
druggist, and every person employed as clerk or salesman by an apothecary 
or druggist, or otherwise carrying on business as a dealer in drugs or medicines, 
who, in putting up any drugs or medicines, willfully, negligently or ignorantly 
omits to label the same, or puts any untrue label, stamp or other designation 
of contents upon any box, bottle or other package containing any drugs or 
medicines, or substitutes a different article for any article prescribed or 
ordered, or puts up a greater or less quantity of any article than that pre
scribed or ordered, or otherwise deviates from the terms of the prescription 
or order which he undertakes to follow, in consequence of which human life 
or health is endangered, is guilty of a misdemeanor. [R. C. 1905, § 9042 ; 
Pen. C. 1877, § 446 ; R. C. 1899, § 7302. ] 

§ 9759. Record of poison sold. Label. No druggist, apothecary or other
person dealing or trafficking in drugs or medicines, and no person employed 
as a clerk or salesman by any apothecary or druggist, shall sell or give away 
any poison or poisonous substances, except to practicing physicians, in their 
ordinary practice of medicine, without recording in a book, to be kept for that 
purpose, the names of the person or persons receiving such poison, and hiR, 
her or their residence, excepting upon the written order or prescription of some 
practicing physician whose name must be attached to such order or prescrip
tion. No person shall sell, give away or dispose of any poisonous substanC'l 
without attaching to the phial, box or parcel containing such poisonous sub
stance a label with the word " poison, " printed or written upon it, in plain 
and legible characters. [R. C. 1905, § 9043 ; Pen. C. 1877, § 447 ; R. C. 1895, 
§ 7303. 1

Ma�· records of sales of l iquor, which a druggist is required by law to keep, be used
ns e,· i tlcrwe against him in n criminal prosecution. 25 L.R.A. ( N.S. ) 818. 

§ 97CO. Violation, misdemeanor. Any person violating any of the pro
visions of section 9759 shall be deemed guilty of a misdemeanor. [R. C. 
1 !JO:;. � !l0-!-4 : P<'n . C. 1877, § 448 ; R. C. 1899, § 7304.]  

§ 97Cl . Er.cord subjc:;t to inspection. . Every person w�ose dut! it is by
s<• c · t i on !)'i ;:1:i t o  k 1. · ep any book for r<'ror<lmg the sale or gift of poisons, who 
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willfully refuses to permit any person to inspect said book upon reasonable 
demand made during business hours, is punishable by fine not exceeding 
fifty dollars. [R. C. 1905, § 9045 ;  Pen. C. 1877, § 449 ; R. C. 1899, § 7305. ]  

§ 9762. Laying out poison. Exception. Every person who shall lay out
strychnine or other poison, within the limits of any town, or within one mile 
of any dwelling house or any barn, stable or outbuilding, used at the time 
for the keeping or shelter of horses, cattle, sheep or swine, or within one-half 
mile of any traveled thoroughfare, on the ceded lands of this state, is guilty 
of a misdemeanor ; provided, nothing in this section shall be construed to 
prohibit the putting out at any time of poisoned grain, for the purpose of 
killing gophers. [R. C. 1905, § 9046 ; Pen. C. 1877, § 450 ; R. C. 1899, § 7306. ] 

§ 9763. Omitting to mark baled hay. Every person who, in putting up or
pressing any bundle of hay for market, omits to put the number of pounds 
in each bundle or bale so put up, for which he sells or offers to sell it, is guilty 
of a misdemeanor. [R. C. 1905, § 9047 ; Pen. C. 1877, § 451 ; R. C. 1899, § 7307. ] 

§ 9764. Fraudulently increasing weight. Every person who, in putting
up in any bag, bale, box, barrel or other package, any hops, cotton, hay or 
other goods usually sold in bags, bales, barrels or packages, by weight, puts 
in or conceals therein anything whatever for the purpose of increasing the 
weight of such bag, bale, box. barrel or package, is punishable by a fine of 
twenty-five dollars for each offense. [R. C. 1905, § 9048 ; Pen. C. 1877, § 452 : 
R. C. 1899, § _7308. )

§ 9765. Adulterating food or medicines. Every person who adulterates
or dilutes any article of food, drink, drug, medicine, strong, spirituous or mal t 
liquor or wine, or any article useful in compounding either of them, whether 
one useful for mankind or for animals, with a fraudulent intent to offer the 
same, or cause or permit it to be offered for sale as unadulterated or undiluted .  
and every person who fraudulently sells or  keeps or offers for sale the same 
as unadulterated or undiluted, knowing it to have been adulterated or diluted. 
is 1?Uilty of a misdemeanor. [R. C. 1905, § 9049 ; Pen. C. 1877, § 453 ; R. C. 
1899, § 7309. ]  

State regulations ae  atrected by federal pure food law. 47 L.R.A. ( N.S. ) 985. 
Ri1tht to require that articles offered for sale shall answer a designated eta.ndard 

of purity. 41 L.R.A. (N .S . )  149. 
Criminal liabi lity for adulteration of food by servant, agent or partner. 41  L.R.A. 6!16 .  
Use of coloring matter in food stutrs, oils, etc., u adulteration. 25  L.R.A. (N.S. ) 1234 . 

§ 9766. Adulteration of candy. No person shall by himself, his servant or
agent, or as the servant or agent of any other person or corporation, manu
facture for sale, or knowingly sell or offer to sell any candy adulterated by 
the mixture of terra alba, barytes, talc or any other mineral substance, by 
poisonous colors or flavors or other ingredients deleterious or detrimental 
to health. Whoever violates any of the provisions of this section shall be pun
ished by a fine of not exceeding one hundred dollars nor less than fifty dollars. 
The candy so adulterated shall be forfeited and destroyed under direction of 
the court. [R. C. 1905, § 9050 ; 1897, eh. 3 ;  R. C. 1899, § 7309a. ]  

§ 9767. Knowingly selling tainted food. Every pei:-son who knowingly
sells, or keeps or offers for sale or otherwise disposes of any article of food, 
drink, drug or medicine, knowing that the same has become tainted, decayed, 
spoiled or otherwise unwholesome or unfit to be eaten or drank, with intent to 
permit the same to be P.aten or drank by any person or animal, is guilty of a 
misdemeanor. [R. C. 1905, § 9051 ; Pen. C. 1877, § 454 ; R. C. 1899, § 7310.J 

As to similar provision in Cal. Pen. Code, S 383, eee People v. Hoffman, 126 Cal. 366, 
58 Pac. 856.  

§ 9768. Manufacturing slung shot. Every person who manufactures or
causes to be manufactured, or sells or offers or keeps for sale or gives or 
disposes of any instrument or weapon of the kind usually known as &lung 
,;hot, or  of any similar kind, is guilty of a misdemeanor. [R. C.  1905, § 9052 ; 
Pen. C. 1877, § 455 ; R. C. 1899, § 7311. ]  
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§ 9769. Carrying or using slung shot. Every person who carries upon his
person, whether concealed or not, or uses or attempts to use against another, 
any instrument or weapon of the kind usually known as slung shot, or of any 

. similar kind, is guilty of a felony. [R. C. 1905, § 9053 ; Pen. C. 1877, § 456 ; 
R. C. 1899, § 7312.)

§ 9770. Carrying concealed weapons. Every person who carries concPaled
about his person any description of firearms, being loaded or partly loaded, 
or any sharp or dangerous weapon, such as is usually employed in attack 
or defense of the person, is guilty of a misdemeanor. [R. C. 1905, § 9054 ; 
Pen. C. 187,7, § 457 ; R. C. 1899, § 7313. ] 

What are weapons within offense of ca.rrying concealed weapons. H L.R.A. (N.S. ) 1174. Right to convict for se,·cral offenses of carrying concealed weapons growing out ofsame facts. 31 L.R.A. (N.S. ) 693. What manner of carry ing of weapon viola.tea statute againat carrying concealed weapons. 23 L.R.A. (N.S. )  173 . Admissibilit{ of weapons taken from defendant charged with carrying concealedweapons. 34 .R.A. ( ,N .S. ) 58. 
§ 9771. Use of silencer on ftrea.rms. The use of any device whatsoever for

the purpose of silencing or deadening the sound or report of any firearm 
used in this state is hereby prohibited, provided, that the use of such device 
may be permitted the national guard or regular army on any rifle range 
in this state under the supervision of a commissionee. officer. [1909, ch. 122, 
& 1.] 

§ 9772. Sale of silencer for firearms. No person shall be permitted to sell
or offer for sale any device or attachment to any firearm which will silence or 
deaden the sound or natural report of the same when discharged. [1909, 
ch. 1 22, § 2. j 

§ 9773. Penalty for use or sale of silencer. Any person violating the pro
visions of sections 9771, 9772, shall be punished by a fine of not less than fifty 
dollars or more than one hundred dollars and costs of prosecution or im
prisonment in the county jail for not less than ninety days or more than six 
months, or by both such fine and imprisonment. [1909, ch. 122, § 3.] 

§ 9774. Willfully firing prairies and ma.rshes. Every person who shall
willfulJy set on fire, or cause to be set on fire, any woods, marshes or prairies, 
with intention to injure the property of another shall be deemed guilty of a 
misdemeanor, and shall be liable for all damages done by such fire. [R. C. 
1905, § 9055 ; Pen. C. 1877, § 458 ; R. C. 1899, § 7314. ] 

§ 9775. Neglig·ently firing same. Every person who negligently' or care
lessly sets on fire or causes to be set on fire, any woods, marshes or prairies, 
or who, having set the same on fire or caused it to be done, negligently or 
earelessly or without full precaution or efforts to prevent, permits it to 
spread beyond his control, shall, upon conviction, be fined not exceeding one 
hundred dollars and not less than ten dollars, and shall be liable to injured 
parties for all damages occasioned thereby. One-half of such fine shall, when 
collected, go to the informer. [R. C. 1905, § 9056 ; Pen. C. 1877, § 459 ; R. C. 
1899, § 7315. l 

Liabi lity for setting fires which apread to property of othera. 21 L.R.A. 255 ; 3SL.RA . (N.S. )  194. As to similar provision in Cal. Pen. Code, I 384, see Garnier v. Porter, 90 Cal. 105,27 Pac. 5 5 ;  Galvin v. Gua.la.la Mill Co., 98 Cal. 268, 33 Pac. 93. 
§ 9776. Refusing to .aid at ftrea. Every person who, at any burning of a

building, is guilty of any disobedience to lawful orders of any public officer 
or fireman, or of any resistance to or interference with the lawful efforts of 
any fireman or company of firemen to extinguish the same, or of any disorderly 
conduct calculated to prevent the same from being extinguished, or who 
forbids, prevents or · dissuades others from assisting to extinguish the same, 
is guilty of a misdemeanor. [R. C. 1905, § 9057 ; Pen. C. 1877, § 460 ; R. C. 
1899, § 7316. ] 
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§ 9777. Unlicensed ferry. Every person who maintains any ferry for
profit or hire upon any waters within this state, without having first obtained 
a license as provided by law, is guilty of a misdemeanor. And any license 
or lease granted by the board of county commissioners of the proper county 
shall be exclusive to the lessee or licensee for a distance of two miles from 
the place where such ferry is located, up and down such stream either way ; 
and any person who shall ferry, transport or carry or attempt to ferry, 
transport or carry any passengers, goods, chattels or merchandise, or who 
shall have, keep or maintain any scow, skiff or boat for the purpose of ferrying. 
transporting or carrying any passengers, goods, chattels or merchandise upon 
any water of this state within a distance of two miles of any licensed ferry, 
shall be guilty of a misdemeanor, and may be punished by a fine not exceeding 
one hundred dollars, or thirty days ' imprisonment in the county jail, or by 
both fine and imprisonment ; when such ferry is upon waters dividing two 
counties, the offenders may be prosecuted in either county. [R. C. 1905. 
§ 9058 : Pen. C. 1877, § 461 ; 1879, ch. 21 ,  § 1 ;  R. C. 1899, § 7317.]

§ 9778. Violating ferry bond. Every person who, having entered into a
bond or obligation, as provided by his ferry charter or any general law on 
the subject of ferries, to keep and attend a ferry, violates the condition of 
such bond or obligation, is �nilty of a misdemeanor. [R. C. 1905, § 9059 : 
Pen. C. 1877, § 462 ; R. C. 1899, § 7318. ] 

§ 9779. Failure to ring locomotive bell. Every person in charge, as
engineer. of a locomotive engine, who omits to cause a bell to ring or a 
steam whistle to sound at the distance of at least ei ghty rods from the place 
where the track crosses, on the same level , any traveled public way, is 
punishable by a fine not exceeding fifty dollars, or by imprisonment in the 
county .i ail not exceeding sixty days. [R. C. 1905, § 9060 ; Pen. C. 1877, § 463 ; 
R. C. 1 899, § 7319.]

Admission that bell was not rung or whistle sounded at J?Oint eighty rods from cro11s•
ing is  eufllcirnt to warrnnt find ing of guilty and infliction of penalty. Whaley v .
Vidal ,  27  8. D. 627 ,  1 3 2  X.  W. 242 .

§ 9780. Intoxicated engineer or conductor. Every person who, while in
charge, as engineer, of a iocomotive engine, or while acting as conductor or 
driver upon a railroad train or car, whether propelled by steam or drawn by 
horses. is intoxicated, is guilty of a misdemeanor. [R. C. 1905, § 9061 ; Pen. C.  
1877, § 464 ; R.  C.  1899, § 7320. ] 

§ 9781. Railroad employe 's neglect of duty. Every engineer, conductor,
brakeman, switchtender or other officer, agent or servant, of any railroad 
company, who is guilty of any willful violation or omission of his duty as 
such officer, agent or servant, by which human life or safety is endangered, the 
punishment for which is not otherwise prescribed, is guilty of a misdemeanor. 
[R. C. 1 905, § 9062 ; Pen. C. 1877, § 465 ; R. C. 1899, § 7321.] 

§ 9782. Guards at ice cutting. All persons and incorporated companies
cutting ice in or upon any waters within the boundaries of this state, for 
the purpose of removing such ice for sale, shaJl surround the cuttings and 
openings made, with fences or bushes or other guards sufficient to warn all 
persons of such cuttin g-s and openings. [R. C. 1905, § 9063 ; Pen. C. 1877, 
§ 466 : R. C. 1 899, § 7322. 1

§ 9783. How long maintained. Such fences or guards must be erected at
or brfore the time of commencing such cuttings or openings, and must be 
maintained until ice has 11.f!ain formed in such openings to the thickness of at 
l P11st s ix  i11<.'11es. [R. C. 1 905, § 9064 ; Pen . C. ] 877, § 467 ; R. C. 1899, § 7323. 1 

§ 9784. Violations, misdemeanor. Every person who violates the provi-
. :  o f  t h f'  l nst two SPrt io1 1s is !!uil ty  of a misdemeanor. [R. C. 1905, § 9065 ; 
l 'P l l .  (;, 1 877, § 468 ; R. C. 1 899. § 7324. ] 

§ 0785. Obstructing navigation. Every person who in any mannet·
obs trncts the free navigation of any nav igable water course within this state,
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is guilty of a misdemeanor. [R. C. 1905, § 9066 ; Pen. C. 1877, § 469 ; R. C. 
1899, § 7325 . J  

§ 9786. Exposing person with contagious disease. Every person who will
fully exposes himself or another person, being affected with any contagious 
disease, in any public place or thoroughfare, except in his necessary removal 
in a manner not dangerous to the public health, is guilty of a misdemeanor. 
(R. C. 1905, § 9067 ; Pen. C. 1877, § 470 ; R. C. 1899, § 7326. ] 

§ 9787. Frauds to affect ma.rket price. Every person who willfully makes
or publishes any false statement, spreads any false rumor or employs any 
other false or fraudulent means or device, with intent to affect the market 
price of any kind of property, is guilty of a misdemeanor. [R. C. 1905, § 9068 ; 
Pen. C. 1877, § 471 ; R. C. 1899, § 7327. ]  

§ 9788. False statements to increase newspaper sales. Every editor or
proprietor of any newspaper who willfully publishes in such newspaper as 
true, any statement which he has not good reason to believe to be true, with 
intent to increase thereby the sales of copies of such paper, is guilty of a 
misdemeanor. [R. C. 1905, § 9069 ; Pen. C. 1877, § 472 ; R. C. 1899, § 7328. )  

§ 9789. Eavesdropping. Every person guilty of secretly loitering about
any building, with intent to overhear discourse therein and to repeat or 
publish the same to vex, annoy or injure others, is guilty of a misdemeanor. 
[R. C. 1905, § 9070 ; Pen. C. 1877, § 473 ; R. C. 1899, § 7329 . )  

§ 9790. Racing upon highways. Every person driving any conveyance
drawn by horses upon any public road or way, who causes or suffers his 
horses to run, with intent to pass another conveyance or to prevent such 
other from passing his own, is guilty of a misdemean0.r, [R. C. 1905, § 9071 ; 
Pen. C. 1877, § 474 ; R. C. 1899, § 7330. ] 

CHAPTER 52. 
IMPORTATION, SALE AND EXPOSURE OF INFECTED STOCK. 

§ 9791. Importing, using or selling infected stock. Every person who,
either : 

1. Imports or brings into this state any horse, mule or ass ; or,
2. Suffers the same to run at large upon any common, highway or uninclosed

land ; or, 
3. Uses, ties or keeps the same in any public place, stable or barn ; or,
4. Sells, trades or offers to sell or trade the same, knowing or having good

reason to believe such horse, mule or ass to be infected with the disease known 
as glanders or button-farcy, is guilty of a misdemeanor, and upon conviction 
thereof, is punishable by imprisonment in a county jail, not exceeding one year, 
or by a fine of not less than fifty and not exceeding five hundred dollars, or by 
both. [R. C. 1905, § 9072 ; 1883, ch. 65, § 1 ;  R. C. 1895, § 7331 . ] .  

Validity and construction o f  statutory regulations as to infected annnals. 26 L.R.A. 
638 ; 43 L.R.A. ( N.S. ) 1066. . . 

State legislation for protection of health of live atock as interference with inter
state commerce. 26 L.R.A. (X.S. ) 27!! . 

§ 9792. Not restra.ining infected sheep. Every person who owns or has in
charge any sheep infected with scab or other infectious or contagious disease 
and who, either : 

1. Does not keep such sheep securely within some inclosure ; or, 
2 Does not herd them at a distance of not less than six miles from all farms, 

cor;als, sheds or other established headquarters where sheep are kept or being 
herded ; or, . . 

3. Drives or permits any such. sheep to be driven ,:upon any pul:>h� h1ghW8;Y,
or within the distance of one mile from any such highway, or w1thm the dis
tance of six miles from any farm . corral, shed or other established headquarters 
where sheep are kept or being herded, 
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Is guilty of a misdemeanor. [R. C. 1905, § 9073 ; 1887, ch. 33, §§ 1, 2 ;  R. C.
1895, § 7332.]  

§ 9793. Last section limited. Public domain. The provisions of the last
section shall not be construed to prevent a person who has established h ead
quarters prior to March 11,  1887, from allowing such sheep to range n po1 1  the  
public domain within a radius of s ix miles from such headquarters ; provided, 
such radius does not reach nearer than three miles from the headquarters of 
any other such person. [R. C. 1905, § 9074 ; 1887, ch. 33, § 1 ;  R: C. 1895, 
§ 7333. ]

§ 9"194. Refusing to allow examination. Every person who is in charge of
any band of sheep that is being driven or kept within six miles of the head
quarters where sheep belonging to any other person are kept or corralled and 
who fails, neglects or refuses, upon demand by such other person or any one 
in his employ, to stop such band and allow them to be examined, or to aid and 
assist in catching and examining them, is guilty of a misdemeanor. [R. C. 
1905, § 9075 ; 1887, ch. 33, § 3 ;  R. C. 1895, § 7334.] 

§ 9795. Willfully spreading infection, felony. Every person who willfully,
either : 

1. Carries or drives or causes to be cari·ied or driven any sheep infected
with scab or any infectious or contagious disease among sheep belonging to 
another ; or, 

2. Carries or places or causes to be carried or placed the parasite which
causes such scab or disease where sheep not his own are being herded or cor
ralled, with intent that such sheep shall become infected thereby, 

Is guilty of a felony and upon conviction thereof is punishable by im
prisonment in the penitentiary not less than one and not exceeding five years, 
or by a fine of not less than one thousand dollars, or by both. [R. C. 1905, 
§ 9076 ; 1887, ch. 33, § 4 ;  R. C. 1895, § 7335. ]

§ 9796. Civil action for damages. Every person violating any of the pro
visions of this chapter shall be liable in a civil action to any person injured 
by such violation for all damages directly or indirectly suffered thereby. 
[R. C. 1905, § 9077 ; 1887, ch. 33, § 6 ;  R. C. 1895, § 7336. ] 

Conviction for selling horse with " glanders," is not prerequisite to action for breach 
of warranty against it. Larson v. Calder, 16 N. D. 248, 113 N. W. 103. 

Scienter as condition of Jia.bility for sprea.ding contagious disease among animals. 
6 L.R.A. ( N .S. ) 922. 

Liability of vendor of diseased live stock in absence of special warra.at7. 19 
L.R.A. ( N.S. ) 202. 

Dama.ges recoverable for selling diseased animals. 34 L.R.A. ( N.S. ) 697. 

CHAPTER 53. 

MARKING OF TUBERCULOUS CATTLE. 

§ 9797. Tuberculous cattle to be branded. Hereafter all cattle tbat are
proven tubercular by the so-called " tuberculin " test after having been tested 
by a legally qualified and duly authorized veterinary surgeon or the owner of 
such cattle or his agent, shall be immediately marked by punching the letter 
" T " in the left ear, said letter to be not less than one inch in height and 
breadth. (1909, ch. 160, § 1 . ]  

§ 9798. Penalty. Any person violating the provisions of  this chapter shall
be deemed guilty of a misdemeanor and shall be punished by a fine of not less 
than ten nor more than fifty dollars, or by confinement in the county jail for 
not less than ten nor more than thirty days, or both. [1909, ch. 160, § 2.] 
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CHAPTER 54. 

Jrl.ANUFACTURE AND SALE OF ADULTERATED CIGARETTES; SALE OF TOBAOCO 
TO MINORS; USE OF TOBACCO BY :MINORS. 

§ 9799. Adulteration prohibited. Any person within the state who manu
factures, sells or gives to any one, or uses any cigarette containing any sub
stance foreign to tobacco, shall be punished by a fine of not more than fifty 
dollars or imprisonment in a county jail for not more than thirty days. [1909, 
ch. 52, § 1; R. C. 1905, § 9078; 1895, ch. 31, § 1; R. C. 1899, § 7337.] 

Right to require that articles offered for sale shall answer a designated standard of 
purity. 41 L.R.A.(N.S.) 149. 

§ 9800. Penalty. Any person within this state who sells, gives to or in any
way furnishes any cigarette, cigars or tobacco, in any form, to any person 
under eighteen years of age, except upon written order of parent or guardian, 
or to any minor pupil in any school, college or university, shall be punished by 
a fine not to exceed fifty dollars or imprisonment in the county jail not to 
exceed thirty days for each offense. [1909, ch. 52, § 2; R. C. 1905, § 9079; 
1895, ch. 31, § 2 ; R. C. 1899, § 7338.] 

§ 9801. Use of, by minors prohibited. Any person under eighteen years of
age, or any minor pupil, as described in section 9800, ,vho shall smoke or use 
cigarettes, cigars or tobacco in any form on any public highway, street, alley, 
park or other lands used for public purposes, or in any public place of business, 
shall be arrested by any officer of the law, who may be cognizant of such 
offense and it shall be the duty of all such officers, upon complaint of an� 
citizen, to arrest such offenders, without warrant, and take them before the 
proper court. The court shall impose a punishment at its discretion, in a sum 
of not ta exceed ten dollars, or imprisonment in the county jail not to exceed 
five days for each offense; provided, if said minor person shall give informa
tion which may lead to the arrest of the person or persons violatibg the pro
visions of section 9800, in giving to, selling or in any way furnishing said minor 
person tobacco, and shall give evidence as a witness in such proceedings 
against said party or parties, the court shall have power to suspend sentence 
against such minor person. [1909, ch. 52, § 3.] 

§ 9802. Unlawful to congregate to use. Penalty. Exception. Any person
who harbors or grants to persons under eighteen years of age or to minor . 
pupils as described in section 9800, privilege of gathering upon or frequenting 
any property or lands held by him, for the purpose of indulging in the use of 
cigarettes, cigars or tobacco in any form, shall be held in the same penalty as 
provided for in section 9800; provided, that no part of this chapter shall be so 
construed as to interfere with the rights of parents or lawful guardians in the 
rearing and management of their minor heirs or wards, within the bounds of 
their own private premises. [1909, ch. 52, § 4.] 

§ 9803. Offenses, how investigated. Grand juries and state's attorneys shall
have full inquisitorial powers over otfenses committed under this chapter. 
[1909, ch. 52, § 5.] 

CHAPTER 55. 

USE OF FIREARMS BY CHILDREN AND MINORS. 

§ 9804. Unlawful to permit public use. Exception. It shall be unlawful
for any parent or guardian or other person having charge or custody of any 
minor child under fifteen years of age, to permit such child to carry or use, for 
tnrget practice or any other purpose, any firearms of any description, loaded 
with powdC'r and lead, in public, except when such child is in the company of, 
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and under the direct control of such parent, guardian or other person author-
ized by st�ch parent or guardian. [1911, ch. 134, § l.] 

. Negligence of parent i? permitting child to have firearms, or keeping them within bis rt-:a.d1, 10 L.R.A.(N.S,) 942. . , . 
§ 9805. Penalty. Any person violating any proYision of this chapter shall

be guilty of a misdemeanor, and shall be fined ten dollars and costs, or in lieu 
thereof, be imprisoned in the county jail for a period of fifteen days. [1911, 
ch. 13-!, § 2.) 

CHAPTER 56. 

CRIMES AGAINST THE PUBLIC PEACE. 

§ 9806. Disturbing lawful meeting. Every penion who, without anthol'ity
�f �aw, willfully disturbs or brl'aks up any assembly or meeting, not unlawful 
m its character, other than such as are mentioned in sections l:1247, 9269 and 
H63i of this code, is guilty of a misdemeanor. lR. C. 1905, § 9080; Pen. C; 
J877, § 475; R. C. 1899, § 7389.] 

Charactl'r of meeting essential to the offense of disturbing a meeting. 30 L.R.A. (N.S.) · 
82!.l. 

§ 9807. Riot defined. Any use of force or violence, or any threat to use
force or violence, if accompanied by immediate power of execution, by three 
or more persons acting together and without authority of law, is riot. [R. C. 
1905, § !1081 ; Pen. C. l 877, § 4 76; R. C. 1899, § 7340.] 

\\'hat congtitutes riot and tqe liabilities of participants therein. 9-i Am. Dec. 136. 
Civil liuliility of mC'mu<•r of a mob which makes a hostile demonstration against a 

person. 3S L.R.A.(N.S.) 404. 
§ 9808. Punishment of riot. Every person guilty of participating in any

riot is punishable as follows: 
1. If auy murder, maiming, robbery, rape or arson was committed in the

course of such riot, such person is punishable in the same manner as a 
principal in such crime. 

2. If the purpose of the riotous assembly was to rc-sist the execution of any
statute of this state or of the United States, or to obstruct any public officer 
of this state or of the United States in the performance of any legal duty or in 
serving 01· executing any legal process, such person is punishable by imprison
ment in the penitentiary not exceeding ten years and not less than t\vo. 

3. If any person carried, at the time of such riot, any species of firearms
or other deadly or dangerous weapon, or was disguised, he is punishable by 
imprisonment in the penitentiary not exceeding ten years and not less than 
two. 
- 4. If su<lh person directed, advised, encouraged or solicited other persons,
who participated in the riot, to acts of force or violence, he is punishable by
imprisonment in the penitentiary for not less than three years.

5. In all other cases s11ch person is punishable as for a misdemeanor. [R. C.
1905, § 9082: Pen. C. 1877, § 477; R. C. 1899. § 7341.] 

Cruel and unu�ual r.unishment for riot. 35 L.R.A. 577.
1. Criminal responsibility for homicide in carrying out unlawful conspiracy for riot. ;

58 L.R.A. l:16. 
3. Drh·in:z whip is not deadly or dangerous weapon within this section. State v. ·

Png,•, 15 S. D. 613, 91 �- W. 313. 
§ 9809. Rout defined. Whenever three or more persons acting together;

make any attempt to do any act toward the commission of an act which would 
be riot if actually committed, such assembly is a rout. [R. C. 1905, § 9083; 
Pen. C. 1877, § 478: R. C. l 899, § 7342.] 

§ 9810. Unlawful assembly deilned. Whenever three or more persons
assemble with intent or with means and preparations to do an unlawful act 
which would be riot if actually committed, bnt do not act toward the commis
sion thereof. or whenever such persons assemble without authority of law, 
and in such a mamwr as is adapted to disturb the public peace or excite public 
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al arm, such assembly is an unlawful assembly. [R. C. 1905, § 9084; Pen. C. 
1877, § 479 ; R. C. 1899, § 7343.] 
. � S811 • . Rout or unlawful assembly misdemeanor. Every person who par

ticipates m any rout or unlawful assembly is guilty of a misdemeanor, and 
every person remaining present at the place of any riot, rout or unlawful 
ussembly, after the same has been lawfully warned to disperse, except public 
officers and persons assisting them in attempting to disperse the same, is guilty 
of a misdemeanor. [R C. 1905, § 9085; Pen. C. 1877, § §  480, 481; R. C. 1899, 
§ 7344.] 

§ es12. Remaining after unlawful purpose disclosed. When three or more
persons dssemble for a l:!wful purpose, and afterwards proceed to commit an 
act that ,vould amount to riot if it had been the original purpose of the meet
ing, every person who <loes not retire when the change of purpose is made 
known, except public officers and persons assisting them in attempting to 
disperse the same, is gui lty of a misdemeanor. [R. C. 1905, § 9086 ; Pen. C. 
1877. § 482; R. C. 1899, § 7345.] 

§ 9813. Refusing to a1Test rioter. Every person present at any riot, and
lawfully commanded to aid the magistrate or officers in arresting any rioter, 
who ncgl t•cts or refuses to obey such command, is deemed one of the rioters, 
and punishable accordingly. [R. C. 1905, § 9087 ; Pen. C. 1877, § 483; R. C. 
1899, § 73-16. J , 

§ 9814. Resisting execution of process. Every person who resists, or enters
into a combination with any other person to resist the execution of any legal 
process, under circumstances not amounting to a riot, is punishable by imprison
ment in a county jai l  not exceeding one year, or by a fine not exceeding one 
thousand dollars, or both. [R. C. 1 905, § 9088 ; Pen. C. 1877, § 484; R. C. 1899, 
§ 73-J.7. ]

§ 9815. Engaging in prize ftght. Every person who engages in, instigates,
encoura gf's or promotes, any ring or prize fight or any other premeditated fight 
or contention, whether as principal, aid, second, umpire, surgeon or oth_erwise, 
although no death or personal injury ensues, is guilty of a misdemeanor. [R. C. 
1 905, § 90S9 : Pen. C. 1877, § 485; R. C. 1899, § 7348.] 

Priw ll�h t ing as a crime. 1 5  L.R.A. 516 .  

§ 9816. Challenge to prize fight. Every person who challenges another to
engage in any such fight as is specified in the last section; every person who 
accepts any such challenge; every person who knowingly forwards, carries or 
delivers any such challenge ; and every person who bets, stakes or wagers any 
money or property upon the result of any such fight, or who undertakes to hold 
any money 0°r property so betted, staked or wagered, to be delivered to or for 
the benefit of the winner thereof, is guilty of a misdemeanor. [R. C. 1905, 
§ 9090 ; Pen. C. 1877. § 486 ; R. C. 1899, § 7349.]

§ 9817. Acts const' tuting challenge. Any words spoken or written or any
signs uttered or ma<le to any person, expressing or implying, or intended to 
express or imply, a desire, request, invitation or demand to engage in any 
fight .  such as is mentioned in section 9815, arc deemed a challenge within the 
meaning of the last section [ R. C. 1905, § 9091; Pen. C. 1877, § 487; R. C. 
1899, § 7350. ] 

§ 9818. Leaving state to engage in prize ftgbt. Every person who leaves
this state with the intent to elude any of the provisions of the last three 
sections, and to commit any act out of this state such as is prohibited by them, 
and who does any act which would be punishable under such provisions, if 
committed within this state, is punishable in the same manner as he would 
have hcen in case such act had been committed within this state. [R. C. 1905, 
§ 9092 ; Pen. C. 1877, § 488; R. C. 1899, § 7351.]

§ 9819. Place of trial. Such person may be prosecuted and tried in any
,·011 nty wi th in this state. [R. C. 1905, § 9093; Pen. C. 1877, § 489; R. C. 1899,
§ 73:i2.]
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§ 9820. Duty of peace officers regarding prise fights. It is the duty of all
;;heriffs, constables, policemen and watchmen who have reasonable grounds to 
believe that any offense specified in section 9815 is about to be committed within 
their jurisdiction, to make complaint under the provisions of this chapter to 
some magistrate within their jurisdiction. [R. C. 1905, § 9094 ; Pen. C. 1877, 
§ 490 ; R. C. 1899, § 7353. J

§ 9821. Neglect a misdemeanor. Every sheriff, constable, policeman or
watchman, who willfully neglects the duty prescribed by the last section ia 
guilty of a misdemeanor, and in addition to the punishment prescribed there
for, be forfeits his office. [R. C. 1905, § 9095 ; Pen. C. 1877, § 491 ; R. C. 1899, 
§ 7354. J

§ 9822. Forcible entry or detainer of lands. Every person guilty of using
or procuring, encouraging or assisting another to use any force or violence in 
entering upon or detaining any lands or other possessions of another, except 
in the cases and manner allowed by law, is guilty of a misdemeanor. [R. C. 
1905, § 9096 ; Pen. C. 1877, § 492 ; R. C. 1899, § 7355. l 

As to similar provisi on in Cal. Pen. Code, I 418, see Voll v. Hollis, 60 Cal . 569. 
§ 9823. Returning to lands after removal. Every person who has been

removed from any lands by process of law, or who has removed from any lands 
pursuant to the lawful adjudication or direction of any court, tribunal or 
officer, and who afterward, without apthority of law, returns to settle or reside 
upon such lands, is guilty of a misdemeanor. [R. C. 1905, § 9097 ; Pen. C. 
1877, § 493 ; R. C. 1899, § 7356.] 

§ 9824. Unlawful intrusions upon lots. Every person who intrudes or
squats upon any lot or piece of land within the bounds of any incorporated 
city or village, without license or authority from the owner thereof, or who 
erects or occupies thereon any hut, hovel, shanty or other structure whatever. 
without such license or authority ; and every person who places, erects or 
occupies within the bounds of any street or avenue of such city or village, any 
hut, hovel , shanty or other structure whatever, is gµilty of a misdemeanor. 
[R. C. 1905, § 9098 ; Pen. C. 1877, § 494 ; R. C. 1899, § 7357. )  

§ 9825. Unlawful discharge of firearms. Every person who willfully dis
charges any species of firearm, air gun or other weapon, or throws any other 
missile in any public place or in any place where there is any person to be 
endangered thereby, although no injury to any person shall ensue, is guilty 
of a misdemeanor. [R. C. 1905, § 9099 ; Pen. C. 1877, § 495 ; R. C. 1899, § 7358. J 

Civil liability for injury by negligent discharge of firearms. 4 L.R.A. (N.S. )  119 ; 26 
L.R.A. (N.S. ) 134.

§ 9826. No privilege from testifying. No person shall be excused from
giving any evidence upon any investigation or prosecution for any of the 
offenses specified in this chapter, upon the ground that such testimony or 
evidence might tend to convict him of a crime. But such answer or evidence 
shall not be received against him upon any criminal proceeding or prosecution. 
[R. C. 1905, § 9100 ; Pen. C. 1877, § 496 ; R. C. 1899, § 7359. ] 

CHAPTER 57. 
CRIMES AGAINST THE REVENUE AND PROPERTY OF THE STATE. 

§ 9827. Embezzlement &nd false accounts by officers. Every public officer,
and every deputy or clerk of any such officer, and every other person receiving 
any moneys on behalf of or for account of this state, or of any department of 
the government of this state, or any bureau or fund created by law, and in 
which this state or the people thereof are directly or indirectly interested, 
who either : 

1 .  Appropriates to his own use, or to the use of any person not entitled 
t hereto, without authority of law, any money received by him as such officer, 
,: J e rk or deputy or otherwise, on behalf of this state or the people thereof, or 
i n  which they are intPrC'st ed ; or. 
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. 2. Knowingly keeps any false account or makes any false entry or erasure
m any aecount of or relating to any moneys so received by him, on behalf of 
the state or the said people, or in which they are interested ; or, 

3. Fraudulently alters, falsifies, conceals, destroys or obliterates any such
account ; or, 

4. Willfully omits or refuses to pay over to this state or its officer or agent
authorized by law to receive the same, any money received by him under any 
duty imposed by law so to pay over the same is guilty of a felony. [R. C. 
1905, § 9�01; Pen. C. 1877, § 497 ; R. C. 1899, § 7360. ] 

Indictment charging single offense substantially in language of subdivision 1 is suffi• 
eient. State v. Tay!or, 7 S. D. 533, 64 N. W. 548. 

As to similar frovision in Cal. Pen. Code, I 424, see People v. Otto, 70 Cal. 523, 11 
Pac. 675 ; Yarnel v. Los Angeles, 87 Ca,!. 603,  25 Pac. 767 ; Ex parte Sam Wah, 91  Cs,l. 5 10, 27 Pac. 766 ;  Los Angeles v. City Bank, 100 Ca.I. 18, 34 Pa.c. 510 ; Healdsburg v. 
Mulligan, 113 Ca.I. 205, 45 Pac. 837, 33  L.R.A. 461 ;  People v. Wilson, 117 Cal. 244, 
49 Pac. 135 ; People v. Westlake, 124 Cal. 452, 57 Pac. 465 ; Winchester v. Howard, 136 
Cal. 432, 89 Am. St. Rep. 153, 64 Pac. 692, sub nom. Rice v. Howard, 69 Pac. 77. 

§ 9828. Other violations of law. Every officer or other person mentioned
in the last section, who willfully disobeys any provisions of law regulating 
his official conduct, in cases other than those specified in that section, is guilty 
of a misdemeanor. [R. C. 1905, § 9102 ; Pen. C. 1877, § 498 ; R. C. 1899, § 7361. ]  

§ 9829. Officer's fraud. Every public officer, being authorized to sell or
lease any property or make any contract· in his official capacity, who volun
tarily becomes interested individually in such sale, lease or contract, directly 
or indirectly, is guilty of a misdemeanor. [R. C. 1905, § 9103 ; Pen. C. 1877, 
§ 499 ; R. C. 1899, § 7362.]

§ 9830. Officer refusing to perform duty. Every register of deeds, judge
of the county court, state 's attorney, county commissioner, sheriff, coroner or 
county superintendent of common schools, who willfully fails or refuses to 
perfo:r:m the duties of his office according to law, is guilty of a misdemeanor. 
[R. C. 1905, § 9104 ; Pen. C. 1877, § 500; R. C. 1899, § 7363.] 

Willful refusal of state's attorney to prosecute case constitutes misdemeanor. State 
ex rel. Clyde v. Lauder, 11 N. D. 136, 90 N. W. 564. 

§ 9831. Agreement for false assessment. Every assessor or county com
missioner who enters into any contract, agreement or understanding with the 
owner of any personal property, or his agent, whereby and pursuant to which 
such property is to be assessed at less than its cash value, in consideration 
that the owner of such property or his agent shall remove, or cause to be
removed, said property, for the purpose of taxation, into the county, district
or township of such assessor or commissioner, is guilty of a misdemeanor.
[R. C. 1905, § 9105 ; 1885, ch. 129, § 3 ;  R. C. 1895, § 7364. ]

§ 9832. Same, by owner. Every owner of personal property or his agent,
who enters into any contract, agreement or understanding such as is mentioned
jn the last section and every person aiding or abetting the same, is guilty of &·
misdemeanor. [R. C. 1905, § 9106 ; 1885, ch. 129, § 3 ; R. C. 1895, § 7365.]

§ 9833. Punishment. Every person convicted of violating any of the pro
visions of the last two sections is punishable by imprisonment in the county
jail not less than three and not exceeding six months, or by a fine not exceed
ing five hundred dollars, or by both. [R. C. 1905, § 9107 ; 1885, ch. 129, § 3 ;
R. C. 1899, § 7366.]

§ 9834. Obstructing collection of revenue. Every person who willfully
obstructs or hinders any public officer from collecting any revenue, taxes or 
other sums of money in which, or in any part of which, the people of this 
state are directly or indirectly interested, and which such officer is by law 
empowered to collect, is guilty of a misdemeanor. [R. C. 1905, § 9108 ; Pen. 
C. 1877, § 501; R. C. 1899, § 7367.]

§ 9835. Provisions of section 9830 extended to other officers. The pro
visions of section 9830 shall also apply to county treasurers, justices of the 
peace and all other county and precinct officera. [R. C. 1905, § 9109 ; Pen. C. 
1877, § 502 ; R. C. 1899, § 7368.] 
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§ 9836. Refusa.1 of state officers to perform duty. Every state auditor,
state treasurer, superintcnd�nt of public iustruetion for this state or any other 
state officer who willfully neglects or refuses to perform the dutit:s of his 
office, as prescribed by law, is gui lty of a misdemeanor. [R. C. 1905, § 9110 ;
Pen. C. HH7, § 503; R. C. 1899, § 7369. ] 

§ 9837. Auctioneer to have but one place. No auctioneer in any to,vn or
coun ty of this state shall at any time have more than one place for carrying 
on the general business of an auctioneer. [R. C. 1905, § 9111 ; Pen. C. 1877, 
§ 504 ;  H. C. 1899, § 7370. ]

§ 8838. What not to sell at other place. No such auctioneer shall expose
to sale by public auction any articles liable to auction duties at any other place 
than that so designated, except goods sold in original packages, as imported 
pictures, household furniture, libraries, stationery and such bulky al'ticles as 
have usually been sold in warehouses, or in the public streets or on the 
wharves. [R. C. 1905, § 9112; Pen. C. 1877, § 505; R. C. 1899, § 7371. ] 

§ 9839. Punishment. A violation of either of the last two sections is pun
ishable by a fine not exceeding t\vo hundred and fifty dollars for each offense. 
{R. C. HJ05, § 9113; Pen. C. 1877, § 506; R. C. 1899, § 7372. ] 

§ 9840. Fraud by selling damaged goods. Every person carrying on, i nter
ested in or employed about the business of selling property or goods by 
auction, who sells any goods or property in a damaged condition, which he  
offers as sound or  in a good condition, is guilty of a misdemeanor. [R. C. 
rno5, § 9114 ; Pen. C. 1877, § 507; R. c. 1899, § 7378. ] 

§ 9841. Must sell in daytime. Exceptions. All sales of goods by public
nuctio11 bv a licensed auctioneer shall be made in the davtime bet'"·t•cn sunris, i  
anJ suns�t, unless otherwise authorized by the law under which he  holds his 
license, excepting : 

1. Books, prints, pictures or stationery.
2. Good� sold in the original packages ns imported, according to a printed

catalogue, of which samples shall have been opened and exposed to public 
view at least one day previous to the sale. Every person who violates the 
provisions of th is section is guilty of a misdemeanor; and in addition to the 
punishment prescribed therefor by law, is forever disqualified after his con
viction t h f'refor, from being licensed to act as an auctioneer within this state. 
[R. C. 1905, § 9115; Pen. C. 1877, § 508; R. C. 1899, § 7874. ] 

§ 9842. Failure to render account. Every auctioneer, and every partner or
clerk of an auctioneer, and every person whatever in any way connected in 
business with an auctioneer, who willfully omits to render any semiannual 
or other account by law required to be rendered, at the time or in the manner 
prescribed by law, or who willfully omits to pay over any duties legally pay
able by him at the time and in the manner prescribed by law, is guilty of a 
misdemeanor. [R. C. 1905, § 9116; Pen. C. 1877, § 509; R. C. 1899, § 7875. ] 

§ 9843. Fraud committed by auctioneer. Every auctioneer, and every part
ner or clerk of any auctioneer, and every person whatever in any way con
nected in business with an auctioneer, who commits any fraud or deceit, or by 
any fraudulent means whatever seeks to evade or defeat the provisions of the 
laws of this state relating to auctions, now in force or that may hereafter be 
enacted, iR guilty of a misdemeanor, and in addition to the punishment pre
scribed therefor is liable in treble damages to any party injured thereby. 
[R. C. 1 905, § 9117 ; Pen. C. 1877, § 510 ; R. C. 1899, § 7376. ] 

§ 9844. False bill of lading. Every person whose duty it may be to deliver
to a11y coll ector of tolls upon any canal that hereafter may be constructed and 
owrn:d by this state, a bill of lading of any property transported upon any 
s 1 1ch canal, wbo knowingly delivers a false bill of lading as true, or makes 
or s i �ns a false bill of  l a d i n g  intending to be del ivered as true, is punishable by 
imprisomu cut in the county j ail rlot cxcccdiug one year, or by a fine not exceed-
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ing five t imes the value of a1 ·_v property omitted in such bill, or both. [R. C. 
1905, § 9118 ; Pen. C. 1877, § 51:i ; R. C. 1899, § 7377. ]  

""'§ 9845. Weighmaater making false entry. Every weighmaster upon ally 
canal that may hereafter be constructed and owned by this state and every 
clerk of :.uch weighmaster, who knowingly makes a false entry of the weight 
of any boat or cargo of nny boat navigating such canal, or who knowingly 
makes a false certificate of the light weight of any boat, is guilty of a mis
demeanor. [R. C. 1905, § 9119 ; Pen. C. 1877, § 512 ; R. C. 1899, § 7378. ] 

§ 9846. Injuring public buildings. Every person who willfully burns,
destroys or injures any public building or improvement in this state, is pun
ishable by imprisonment in the penitentiary not less than one and not exceed
ing five years. [R. C. 1905, § 9120 ; Pen. C. 1877, § 513 ; R. C. 1899, § 7379. ]  

§ 9841. Seizing military stores. Every person who enters any fort, maga
zine, arsenal, armory, arsenal yard or encampment, and seizes or takes away 
any arms, ammunition, military stores or supplies belonging to the state, and 
every person who enters any such place with intent so to do, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding ten 
years. [R. C. 1905, § 9 121 ; Pen. C. 1877, § 514 ; R. C. 18!:19, § 7380. ] 

§ 9848. False statement regarding taxes. Every person who, in making
any statement, oral or written, which is required or authorized by law to be 
ma<le as the basis of imposing any tax or assessment, or of an application 
to reduce any tax or assessment, willfully states any material matter which he 
knows to be false, is guilty of a misdemeanor. [R. C. 1905, § 9122 ; Pen. C. 
1877, § 515 ; R. C. 1899, § 7381.] 

CHAPTER 58. 

ARSON. 

§ 9849. Arson defined. Arson is the willful and malicious burning of a
building, with intent to destroy it. [R. C. 1905, § 9123 ; Pen. C. 1877, § 516 ; 

· R. C. 1899, § 73S2 . ]
Information charging facts <'Onstituting arson in third degree as defined by  statute i a  

sufficient. Stnte v .  Young, 9 N .  D. 1 65, 82 N. W. 420 ; State v .  McDonald, 16  6 .  D .  78, 
91 N. W. 447. 

Crime of arson, and who may commit. 101 Am. St. Rep. 21. 
What const i tutes arson . 81 Am. Ut.-c. 65, 
Prisoner burning prison to  escape. 21 Am. Rep. 257. 
What constitutes attempt to commit arson. 4 L.R.A. ( N .S. ) 417 ; 41 L.R.A. (N.S. ) 439. 
Procuring or providing instrumcntalitica for com.mission of arson aa an attempt to 

commit the same. 6 L.R.A. (N .S. ) 804. 
Corpus delicti in arson. 68 L.R.A. 4 1 ;  16 L.R.A. (N.S. )  285. 
Crim inal liabi l i ty of children for arson. 36 L.H.A. 201. 
Solicitation to arson. 25 L.R.A. 437. 

§ 9860. Building defined, Any house. edifice, structure, vessel or other
erection, capable of affording shelter for human beings, or appurtenant to or 
connected with an erect ion �o adapted, is a " building " within the meaning 
of the last section. [R. C. 1905, § 9124 ; Pen. C. 1877, § 517 ; R. C. 1899, § 7383. ]  

l:'rcight car as  buildings. State v .  Lintner, 19 S. D.  447 ,  104 N. W. 205. 
Whnt is a bouse within the meaning of the law of arson. 22 Am. Dec. 144 ; 71 Am. 

St. Rep. 266. 
As to similar provision i n  Cal .  Pen. Code, I 448, 8<'e People v. Russell, 81 Cal. 6 1 6, 

23 Pac. 418 ; Clugston v. Garretson, 103 Cal. 441, 37 Pac. 469. 
§ 9851. Inhabitable building defined. Any building is deemed an '' inhab

itable building, " within the meaning of this chapter, any part of which has 
usually bP-en occupied by any person lodging therein at night. [R. C. l!:105, 
§ 9125 ; Pen. C. 1877, § 518 ; R. C. 1899, § 7384. ]

As to similar provision in Cal. Pen. Code, S 44ll, see People v. Russell, 61  Cal. 616 ,  
23 Pac. 418 .  

§ 9862. Nighttime defined. The word " nighttime. " in th is chapter incln<l<>s
tl1 e period between sunset and sunrise. [R. C. 1905, § 9126 ; Pen. C. 1877,  
§ 519 ; R. C. 1899, § 7385. ]
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§ 9863. Burning defl.ned. To constitute a burning within the meaning of
section 9849 it is  not necessary that the building set on fire should be destroyed. 
It is sufficieut that the fire is applied so as to take effect upon the substance 
of the building. [R. C. 1905, § 9127 ; Pen. C. 1877, § 520 ; R. C. 1899, § 7386.] 

§ 9854. Ownership defined. To constitute arson it is not necessary that
another person than the accused should have had ownership in the building 
sP-t on fire. It is sufficient that at the time of the burning another person 
was rightfully in the possession of, or was actually occupying, such building 
or any part thereof. [R. C. 1905, § 9128 ; Pen. C. 1877, § 521 ; R. C. 1899,
§ 7387 . ]

Arson i n  setting fire to one's own building. 3 2  L.R.A. 647. 
Arson by one spouse burning property of the other. 21 L.R.A. (N.S. )  27. 
As to similar provision in Cal. Pen. Code, I 452, see People v. Russell, 81 Cal. 616, 

23 Pac. 4 18 ; People v. Fong Hong, 120 Cal. 685, 53 Pac. 265 ;  People v. Davie, 135 Cal . 
162, 67 Pac. 59. 

§ 9865. Imma.terial variance in proof. An omission to designate, or error
in designating in an information or indictment for arson, the owner or 
occupant of a building, shall not prejudice the proceedings thereupon, if it 
appears that upon the whole description given of the building, it is sufficiently 
identified to enable the accused to prepare his defrnse. [ R. C. 1905, § 9129 ; 
Pen. C. 1877, § 522 ; R. C. 1899, § 7388. ) 

§ 9856. Malice, when inf erred. Malice sufficient to constitute arson is
inferred from proof that the accused committed an act of burning a building, 
and that some other person was rightfully in possession of or actually occupy
ing any part thereof. It is not necessary that the accused should have had 
a('tual knowledge of such possession or occupancy or should have intended 
to injure any person. [R. C. 1905, § 9130 ; Pen . C. 1 877, § 523 ; R. C. 1899, 
§ 7389 . ]

§ 9857. Burning without intent to destroy. The burning of a building
under circumstances which show beyond a reasonable doubt that there was 
no intent to destroy it, is not arson. [R. C. 1905, § 9131 ; Pen. C. 1877, § 524 ; 
R. C. 1 899, § 7390. ]

§ 9858. Contiguous buildings. When any appurtenance to any building
is so situated with reference to such building, or when any building is so 
situated with reference to another building that the burning of one will 
manifestly endanger the other, a burning of the one is deemed a burning of 
the other, within the foregoing definition of arson, and as against any person 
actually participating in the original setting fire, as of the moment when 
the fire from the one shall communicate to nrnl burn the other. [R. C. 1905, 
§ 9132 ; Pen. C. 1 877, § 525 ; R. C. 1899, § 7391 . J

§ 9859. Degrees of a.rson. Arson is distinguished in four degrees. [R. C.
J 90\ § 9133 ; Pen. C. 1877, § 526 ; R. C. 1 899, § 7392 . ]· Yerdict of " gu ilty as charged " is sufficient, on information charging certain degree

of arson. State v. :McDonald, 16 S. D. 78, 91 N. W. 447. 
§ 9860. In the first degree. Maliciously burning in the nighttime an in

habited building, in which there is at the time some human being, is arson 
in the first de�ree. [R. C. 1905, § 9134 ; Pen. C. 1877, § 527 ; R. C. 1899, § 7393.] 

As to simi lar provision in Cal. Pen. Code, § 454 ,  see People v. Fisher, 51 Cal .  319 .  
§ 9861. Exception. Appurtenance to building. No warehouse, barn, shed

or other outhouse, is a subject of arson in the first degree, unless it is imme
diately connected with, and forms part of an inhabited building. [R. C. 1905, 
§ 9135 ; Pen. C. 1 877, § 528 ; R. C. 1899, § 7394.]

§ 9862. Arson in second degree. Maliciously burning in the daytime an
inhabited building, in which there is at the time some human being, is arson 
in t h e  second degree. [R. C. 1905, § 9136 ; Pen. C. 1877, § 529 ; R. C. 1899, 
� , : l ! li> . l 
· § 9863. When burning _in ni�httime_ is: Malicious!Y. �urning in t�e _night-
1 i n l l '  , i  hn i J d ; n :_r. no t  an 1 1 1 h nh 1 ted hmldmg, but adJommg to or w1thm the 
r. 1 1 rt i l ; i ? r • ·  o r  ; 1 1 1  i 1 1 l : a h i t l · < l  1 , n i l t l i ng in which there is at the time some human
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�eing, so that Ruch inhabited building is endangered, even though it is not 
1D fact injured by such burning, is arson in the second degree. [H. C. 1905, 
§ 9137; Pen. C. 1877, § 530; R. C. 1899, § 7396. ]
. § 9864. Arson in third degree. Maliciously burning in the daytime a build
mg the burning of which in the nighttime would be arson in the second 
degree, is arson in the third degree. [R. C. 1905, § 9138 ; Pen. C. 1877, § 531; 
R. C. 1899, § 7397. ]

Sufficient pleading of arson in third de�ree. State v. Young, 9 N. D. 165, 82 N. W.
420 ; State v. McDonald, 16 S. D. 78,  91 N. W. 447. 

§ 9865. When burning in nighttime is. Maliciously burning in the night
time any building, not the subject of arson in the first or second degree, 
including any house for public worship, school house or public building 
belonging to the state, or to any county, city, town or village, any building in 
which have usually been deposited the papers of any public officer, and any 
barn, mill or manufactory, is arson in the third degree. [R. C. 1905, § 9139 ; 
Pen. C. 1877, § 532 ; R. C. 1899, § 7398.] 

§ 9866. Arson in fourth degree. Maliciously burning in the daytime any
building the burning of which in the nighttime would be arson in the third 
degree, is arson in the fourth degree. [R. C. 1905, § 9140; Pen. C. 1877, 
§ 533; R. C. 1899, § 7399. ]

§ 9867. Punishment for arson. Arson is punishable by imprisonment in
the penitentiary as follows : 

1. Arson in the first degree, for any term not less than ten years.
2. Arson in the second degree, not exceeding ten years and not less than

seven years. 
3. Arson in the third degree, not exceeding seven years and not less than

four years. 
4. Arson in the fourth degree, not exceeding four years and not less than

one year, or by imprisonment in a county jail not exceeding one year. [R. C. 
1905, & 9141; Pen. C. 1877, § 534 ; R. C. 1899, § 7400.] 

Cruel and unusual punishment for arson. 35 L.R.A. 569. 

CHAPTER 59. 
BURGLARY AND HO.USE BREAKING AND UNLAWFUL ENTEJRIN� 

§ 9868. Burglary in 1lrst degree deflned. Every person who breaks int<
and enters in the nighttime, the dwelling house of another, in which there 
is at the time some human being, with intent to commit some crime therein 
either : 

1. By forcibly bursting or breaking the wall, or an outer door, windo"
or shutter of a window of such house, or the lock or bolt of such door, o:,: 
the fastening of such window or shutter; or, 

2. By breaking in any other manner, being armed with a dangerous weapon,
or being assisted or aided by one or more confederates, then actually present ; 
or, 

3. By unlocking an outer door by means of false keys, or by picking tht
lock thereof, 

Is guilty of burglary in the first degree. [R. C. 1905, § 9142; Pen. C. 1877, 
§ 535; R. C. 1899, § 7401.]

Burglary and larceny cannot be charged as single otl'enae. State v. Smith, 2 N. D. 
11111, 52 N. W. 320. 

Breaking and entry. 139 Am. St. Rep. 1047. 
Entry by consent of owner. 9'1 Am. Dec. 482. 
Essential elements of crime of burglary and what " breaking " will mpport � 

ment for. 2 Am. St. Rep. 383. 
Burglary by going upon piazza. 46 L.R.A. ( N.S. )  999. 
-by pushing open door already partly open. 47 L.R.A. (N.8. ) 717.
-by raising window already partly open. 17 L.R.A. (N.S. ) 1102. 
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llurglary by forcing screen door or window. 17 L.R.A. (N.S.) 1100 ; 38 L.R.A.(N.S. ) 
770. 

Criminal liability for agent's a<'t. 41 L.R.A. 652. Criminal l iabi l ity of ch i ldren for burglnry. 3G  L.R.A. 201. Wlu':t i�toxkation will excuse burglary. 36 L.H.A. 470. 
Inst1gat 1on of offc•nl!e as a defense to prosecution. 30 L.R.A. (N.S.) 951, 
Proof of corpus delicti. 68 L.R.A. 4 1 ,  70, 7 1, 72, 73. 
As to similar provision in Cal. Pen. Code, § 459, see People v. St. Clair, 55 Cal. 524 ; 

People v. 8t. C la i r, 56 Cal. 406 ; People v. l\el11on, 58 Cal. 1 0 4 ; People v. ll11mhart, 
!'i9 Cal. 381 ; Pl'ople' v. 8mith, 86 Cal. 238, 24 Pac. 988 ; l'eople ,·. l' lwlan, 93 Clll. 1 1 1, 
28 Pac. 855 ; People v. llarry, 94 Ca.I. · 481 ,  29 Pac. 10:!6 ; Pt..'Ople v. Hall, 94 Cal. 595, 
30 Puc. 7 ;  People , .. M i l ler, 12 1  Cal. 343 .  53 Pac. S i n :  People , . . Goldsworth)·. 1 30 Cal. 
600. 62 Pac. 1074 ; People v. Webber, 138 Cal. 145, 70 l'ac. 1098 ; People v. McFarla.ne, 
1 38 Cal. 481, 71 Pac. 568, 72 Pac. 48, 61 L.R.A. 245 ; People v. Devlin, 143 Ca.I. 128, 
76 Pac. 900. 

§ 9869. In second degree defined. Every person who breaks into any
dwell ing house in the duytime under such circumstances as would have con
stituted the crime of burglary in the first degree if committed in the nightt ime, 
is guil ty of burglary in t h e  second degree. [R. C. 1905, § 9143 ; Pen. C. 1877, 
§ 536 ; R. C. 1899, § 7402.]

As. to similar pro,· i siou in Cal. Pen. Code, § 460, ace People v. narnhart, 5!1 Cal. 381. 
§ 9870. Same. Breaking inner door. Every person who, having entered

the dwelling house of anoth er in the n i ghttime, th rough an open outer door 
or wi1 1 dow or other aperture not made by such person, breaks any inner 
door, w indow, partit ion or ot her  part of such house, with intent to commit 
any crime, is gu i l ty of burirl ary in the  second degree. [R. C. 1905, § 9144 ; 
Pen . C. 1 8i7, § 5:H ; R. C. 1 899, § 7403. J  

§ 9371. Same. Every prrson who, being lawfully i n  any dwell ing house,
breaks in the nighttime any inner door of the same house with intent to 
commit  any crime, is �n i l ty  of burgl a ry in the second degree. [R. C. 1905, 
§ 9145 : Pen. C. 1877, § 5:18 ; R. C. 1 899, § 7404.J

§ 9872. Burglary in third degree. Every person who breaks into any
dwell i n g  house in the nighttime, wi t h  intent to commit a crime, but under 
such circumst auces as do not const i tute the offense of burglary in the first 
degree, i s  gu i l ty of burglary in the third degree. [R. C. 1905, § 9146 ; Pen. C. 
1877, § 539 : R C. 1 899, § 7405.J 

As to similar pro,· i s ion in  Cnl . Ptin. Code, § 460, sec People v. Barnl1art, 59 Cal. 3i! l .  
§ 9873. Same. Other buildings. Every person who breaks and enters,

in the day or in the n ighttime, either :
1. Any building within the curtilage of a dwelfing house, but not forming

a part thneof ; or,
2. Any building or any part of any building, booth, tent, railroad car,

vessel or other structure or erection in which any property is kept, with intent 
to steal therein or to commit any felony, 

Is guilty of burglary in the third degree. (R. C. 1905, § 9147; Pen. C. 
1877, § 540 ; R. C. 1899, § 7406.] 

Sufficient pleading of burglary in third degree. State v. La Croix, 8 S. D. 369, 66 
N. W. 944. 

" Entering " is 1.<ufficicnt without " breaking " to constitute crime of burglary. State 
v. Vicrck, 23 S. D. 1 66, 120 N. W. 1098.

Con,·iction for entering car with intt•nt to steal sustained under indictment for
burglarizing railroad car. State v. Tough, 12 N. D. 425, 96 N. W. 1025. 

§ 9874. Burglary in fourth degree. Every person who breaks and enters
the dwelling house of another, by day or by night, in such manner as not to 
constitute any burglary specified in the preceding section, with intent to 
commit a crime, is guilty of burgl ary in the fourth degree. [R. C. 1905, 
§ 9 148 : Pen. C. l 8i7, § 541 ; R. C. 1899, § 7407.]

AR to similar provision in Cal. Pen. Code, I 460, see People v. Barnhart, 59 Cal. 381. 
� 9875. Same. Breaking out. Every person who, having committed any 

<Ti we  in the dwelling house of another, breaks in the nighttime, any outer 
, 1 1 1 n r. window shutt er or oth er part of such house, to get out of the same, 
, ,  ._,. , 1 i l 1 .1· of bnrg-lary in the  fourth drr;ree. [R. C. 1905, § 9149 ; Poo. C. 1877, 
§ 5--12 ; n,. C. 1899, § 7408. )
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§ 9876. Punishment for burglary. Burglary is punishable by imprison
ment in the penitentiary as follows : 

1. Burglary in the first degree, for any term not less than ten years.
2. Burglary in the second degree, not exceeding ten years and not less

than five. 
3. Burglary in the third degree, not less than one and not exceeding five

years. 
4. Burglary in the fourth degree, not less than one and not exceeding three

years. [R. C. 1905, § 9150 ; Pen. C. 1877, § 543 ; R. C. 1899, § 7409.] 
Cruel and unusual punishment for burglary. 35 L.R.A. 570. 
Aa to similar provision in Cal. Pea. Code, I 461, see People v. Smith, 143 Cal. 59T, 

T7 Pac. 449. 
§ 9877. Having burglar's implements in possession. Every person who,

under circumstances not amounting to any felony, has in his possession any 
dangerous offensive weapon or instrument whatever, or any picklock, crow, 
key, bit, jack, j immy, nippers, pick, betty or other implement of burglary, 
with intent to break and enter any building, booth, tent, railroad car, vessel 
or other structure or erection, and to commit any felony therein, is guilty of 
a misdemeanor. ( 1909, ch. 91 ; R. C. 1905, § 9151 ; Pen. C. 1877, § 544 ; R. C. 
1899, § i41 0. ] 

Proeuring or prov id ing instrumentalities for commi&1ion of burglary as an attempt to 
commit. 6 L.R.A. (N .S. ) 80.J. 

1-'os�cssion of ren•ntl�· stolen proprrty as evidence of burglary. 12 L.R.A. ( N.S. ) 199. 
§ 9878. Unlawfully entering building. Every person who, under circum

stances not amounti.ug to any bul'glary, enters any building or part of any 
build ing, booth,  tent, warehouse, railroad car, vessel or other structure or 
erection with intent to commit any felony, larceny or malicious miscl.ief, 
is guilty of a misdemeanor. [R. C. 1905, § 9152 ; Pen. C. 1877, § 545 ; R. C. 
1899, § 741 1 . )  

Con,· i rtion for entering car with intent t o  steal susta ined under indictment for 
burglarizing railroad car. State v. Tough, 12 N. D. 425, 96 N. W. 1025. 

As to i<imilar pro\· ision in N. Y. Pen. Code, § 505, see People v. Meegan, 104 N. Y. 
529, 1 1  N. E. 48. 

§ 9879. Use of high explosives to effect entry. Punishment. Any person
who, with intent to commit any crime, breaks into or enters a building and 
commits or attempts to commit a crime by the use of nitro-glycerine, dyna
mite, gunpowder or any other high explosive, is guilty of a felony. Any 
violation of this act is punishable by imprisonment in the penitentiary of 
this state for not less than twenty years, and not more than forty years. 
[1907, ch. 124, § 1 . ]  

§ 9880. Dwelling house defined. The term " dwelling house, " as used in
this chapter, includes every house or edifice, any part of which has usually 
been occupied by any person lodging therein at night, and any structure 
joined to and immediately connected with such a house or edifice. [R. C. 1905, 
§ 9153 ; Pen. C. 1877, § 546 ; R. C. 1899, § 7412. J

What is a house within the meaning of the law of burglary. 22 Am. Dec. 150. 
§ 9881. Nighttime defined. The word " nighttime, " in this chapter includes

the period between sunset and sunrise. [R. C. 1905, § 9154 ; Pen. C. 1877, 
§ 547 ; R. C. 1899, § 7413. ]

CHAPTER 60. 

FORGERY AND COUNTEJRFEITING. 

§ 9882. Forgery in first degree. Every person who, with intent to defraud,
forges, counterfeits or falsely alters : 

1. Any will or codicil of real or personal property or any deed or other
instrument being or purporting to be the act of another, by which any right 
or interest in real property is or purports to be transferred, conveyed or 
in any way changed or_ affected ; or, 
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2. Any certificate or indorsement of the acknowledgment by any person
of any deed or other instrument which by law may be recorded or given in 
evidence, made or purporting to have been made by any officer duly author
ized to make such certificate or indorsement ; or, 

3. Any certificate of the proof of any deed, will, codicil or other instrument
which by law may be recorded or given in evidence, made or purporting to 
have been made by any court or officer duly authorized to make such 
certificate, 

Is guilty of forgery in the first degree. [R. C. 1905, § 9155 ; Pen. C. 1877, 
§ 548 ; R. C. 1899, § 7414.]

What is forgery. 22 Am. Dec. 306 ; 119 Am. St. Rep. 317. . --false assumption of authority in signing another's name aa agent for hllll. 31 
L,R.A. 831. 

--fraudulently procurintt genuine signature. 26 L.R.A. (N.S. )  138,
Deed signed under falee impression induced by fraud as to its contents or char· 

actcr as a forgery, 36 L.R.A. (N.S. ) 540.
Signing of writmg, what sufficient to amount to forgery. 55 Am. Rep. 651, 
What may be the subject of forgery. 8 Am. St. Rep. 466. 
Forgery of worthless instruments. 24 L.R.A. 33. 
--of order or request for goods. 32 L.R.A. (N.S. ) 327, 
--of recommendations or letters of introduction. 1 L.R.A, (N.B. ) 730. 
Several forgery offenses, growing out of same facts. 3 1  L.R.A. (N.S. ) 725, 730. 
·Forgery of different instruments at one time as one or more crimes. tl L.R.A. 819.
What mtoxication will excuse forgery, 36 L.R.A. 470.
Proof ,of corpus delicti in prosecution for forgery. 68 L.R.A. 56, 70 71, 72. 
Aa to similar provision in Cal. Pen. Code, f 470, aee Correio v. Lynch, 65 Cal. 273, S

Pac. 889 ; Ex parte Finley, 66 Cal. 262, 5 Pac. 222 ; People v. Elliott, 110 Cal. 586, 27 
Pac. 433 ; People v. Bibby, 91 Cal. 470, 27 Pac. 781 ; People _v. Munroe, 100 Cal. 664, 
38 Am. St. Rep. 323, 35 Pac. 326, 24 L.R.A. 33 ; People v. Sm1tll, 103 Cal. 563, 37 Pac. 
516 ; People v. Eppinger, 105 Cal. 36, 38 Pac. 538 ; -People v. Bendit, 111 Cal. 274, 52 
Am. St. Rep. 186, 43 Pac. 901, 31 L.R.A. 831 ; People v. Turner, 113 Cal. 278, 45 Pac. 331 ;  
People v. Dole, 122 Cal. 486, 68 Am. St. Rep. 50, 55 Pac. 581 ; People v. Compton, 123 
Cal. 403, 56 Pac. 44 ; People v. Terrill, 127 Cal. 99, 59 Pac. 836 ; People v. !Rushing, 
130 Cal. 441, 80 Am. St. Rep. 141, 62 Pac. 742 ; People v. Terrill, 133 Cal. 120, 65 Pac. 
303 ; People v, Chretien, 137 Cal. 450, 70 Pac. 305 ; People v. McGlade, 139 Cal. 64, 73 
Pac. 600 ; People v. Thornburgh, 4 Cal. App. 38, 87 Pac. 234 ; People v. Harben, 5 CaL 
App. 29, 91 Pac. 398 ; People v. McPherson, 6 Cal. App. 266, 91 Pac. 1098. 

§ 9883. Same. Public securities. Every person who, with intent to defraud,
forges, counterfeits or falsely alters : 

1. Any certificate or other public security, issued or purporting to have
been issued under the authority of this state by virtue of any law thereof, by 
which certificate or other public security, the payment of any money abso
lutely or upon any contingency is promised, or the receipt of any money or 
property acknowledged ;  or, 

2. Any certificate of any share, right or interest in any public stock
created by virtue of any law of this state issued or purporting to have been 
issued by any public officer, or any other evidence of any debt or liability 
of this state, either absolute or contingent, issued or purporting to have 
been issued by any public officer ; or, 

3. Any indorsement or other instrument transferring or purporting to
transfer the right or interest of any holder of any such . certificate, public 
security, certificate of stock, ev.idence of debt or liability, or of any person 
entitled to such right or interest, 

Is guilty of forgery in the first degree. [R. C. 1905, § 9156 ; Pen. C. 1877, 
§ 549 ; R. C. 1899, § 7415.]

§ 9884. Second degree. Public and corporate seals. Every person who,
with intent to defraud, forges or counterfeits the great seal of this state, 
the seal of any public officer authorized by law, the seal of any court of 
record, including the seal of the judge of the county court, or the seal of any 
corporation created by the la,vs of this state, or of any state, government or 
eountry, or any public seal authorized or recognized by the laws of this 
state or of any other state, government or country, or who falsely makes, 
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forges or counterfeits any impression, purporting to be the impression of any 
such seal, is guilty of forgery in the second degree. [R. C. 1905, § 9157 ; 
Pen. C. 1877, § 550 ; R. C. 1895, § 7416.) 

§ 9885. Same. Records and official returns. Every person who, with intent
to defraud, falsely alters, destroys, corrupts or falsifies : 

1. A:ny record of any will, codicil, conveyance or other instrument, the
record of which is, by law, evidence ; or, 

2. A:ny record of any judgment in a court of record, or any enrollment of
any decree of a court of equity ; or, 

3. The return of any officer, court or tribunal to any process of any court,
Is guilty of forgery in the second degree. [R. C. 1905, § 9158 ; Pen. C.

1877, § 551 ; R. C. 1899, § 7417.) 
§ 9886. Same. Entry in record. Every person who, with intent to de

fraud, falsely makes, forges or alters, any entry in any book of records, or any 
instrument purporting to be any record or return specified in the last section, 
is guilty of forgery in the second degree. [R. C. 1905, § 9159 ; Pen. C. 1877, 
§ 552 ; R. C. 1899, § 7418.]

§ 9887. Same. False certificates. If any officer authorized to take the
acknowledgment or proof of any conveyance of real property, or of any other 
instrument which by law may be recorded, knowingly and falsely certifies 
that any such conveyance or instrument was acknowledged by any party 
thereto, or was proved by any subscribing witness, when in truth such convey
ance or instrument was not acknowledged or proved as certified, he is guilty 
of forgery in the second degree. [R. C. 1905, § 9160 ; Pen. C. 1877, § 553 : 
R. C. 1899, § 7419. )

Liabil i ty o f  notary o r  other officer certifying t o  acknowledgment ,or affidavit. l '. ' 
L.R.A. ( �.S. ) 45.

§ 9888. Same. False plates. Every person who makes or engraves, o r
causes o r  procures to b e  made o r  engraved, any plate in the form o r  similitu(]p ·  
of  any promissory note, bill of  exchange, draft, check, certificate of  deposit
or other evidence of debt, issued by any banking corporation or association,
or individual banker, incorporated or carrying on business under the laws
of this state or of any other state, government or country, without the
authority of such bank, or has or keeps in his custody or possession any such
plate, without the authority of such bank, with intent to use or permit the
same to be used for the purpose of taking therefrom any impression, to be
passed, sold or altered, or has or keeps in his custody or possession, without
the authority of such bank, any impression taken from any such plate, with
intent to have the same filled up and completed for the purpose of being
passed, sold or altered ; or makes or causes to be made, or has in his custody
or possession, any plate upon which are engraved any figures or words, which
may be used for the purpose of falsely altering any evidence of debt issued
by any such bank, with the intent to use the same, or to permit them to be
used for such purpose, is guilty of forgery in the second degree. [R. C. 1905,
§ 9161 ; Pen. C. 1877, § 554 ; R. C. 1899, § 7420.)

§ 9889. When plates deem� imitation. Every plate specified in the last
section shall be deemed to be in the form and similitude of the genuine instru
ment imitated, in either of the following cases : 

1. When the engraving on such plate resembles and conforms to such parts
of the genuine instrument as are engraved ; or, 

2. When such plate is partly finished, and the part so finished resemble�
and conforms to similar parts of the genuine instrument. [R. C. 1905, § 9162 ; 
Pen. C. 1877, § 555 ; R. C. 1899, § 7421 .] 

§ 9890. Selling forged instruments. Every person who sells, exchanges or
delivers for any consideration any forged or counterfeited promissory note, 
check, bill, draft or other evidence of debt or engagement for the payment 
of money absolutely, or upon any contingency, knowing the same to be forgt'd 
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or counterfeited, with intent to have the same uttered or passed, or who offers 
any such note or other instrument for sale, exchange or delivery for any 
consideration, with the like knowledge and intent, or who receives any such 
note or other instrument upon a sale, exchange or delivery for any considera
tion with the like knowledge and intent, is guilty of forgery in the second 
degree .  [R. C. 1905, § 9163 ; Pen. C. 1877, § 556 ; R. C. 1899, § 7422. ] 

As to . s imi lar provis ion in Cal . Pen . Code, § 4 76 ,  see People v. Elliott, 90 Cal. 586, 27 · 
Pac. 433 ; People v. Eppinger, 105 Cal. 36, 38 Pac. 538 ; People v. Eppinger, 100 Cal. 
2'.14 ,  4 1  Pac. 1037 ; People v. Eppinger, 1 14  Cal.  350,  4.6 Pac. 07 ; People , .. Ellenwood, 
l lO Cal. 166 ,  :it Pac. a5 :l ;  Pt•op le v. Terril l .  133  Cal. 120, 65 Pac. 303 ; People v.
Chretien, 137 Cal. 450, 70 Pac. 305 ; People v. Harben, 5 Cal. App. 29, 91 Pac. 398.

§ 9891. Having same in possession. Every person who, with intent to de
fraud ,  has in his possession any forged, altered or counterfeited negotiable 
note. bill, draft or other evidence of debt, i �sucd or purporting to have been 
issued by any corporation or company duly authorized for that purpose by 
the laws of this state or of any other state, government or country, the forgery 
of whi�h is hereinbefore declared to be punishable, knowing the same to be 
forged, altered or counterfeited, with intent to utter the same as true or as 
false, or to cause the same to be so uttered, is guilty of forgery in the second 
degree .  [R. C. 1905, § 9164 ; Pen. C. 1877, § 557 ; R. C. 1889, § 7423. ]  

§ 9892. Forgery in fourth degree. Every person who has in his posses
sion any forged or counterfeited instrnment, the forgery of which is here
inbefore declared to be punishable, other than such as · are enumerated in 
the last section, knowing the same to be forged, counterfeited or falsely 
altered, with intent to injure or defraud by uttering the same as tnte or false, 
or by causing the same to be so uttered, is guilty of forgery in the fourth 
<legrec .  [R. C. 1 905, § 9165 ; Pen. C. 1877, § 558 ; H.. C. 1899a § 7424.] 

§ 9893. Second degree. Issuing false certifl.cates. Every officer, and every
agent of any corporation or joint stock association, formed or existing under 
or by virtue of the laws of this state, or of any other state, government or 
country, who, within this state, willfully signs or procures to be signed, 
with intent to issue, sell or pledge or to cause to be issued,  sold or pledged, 
or who willfully issues, sells or pledges or causes to be issued, sold or pledged, 
any false or fraudulent certificate or other evidence of the ownership or 
transfer of any share or shares of the capital stock of such corporation or 
association, whether of full paid shares or otherwise, or of any interest in its 
property or profits, or of any certificate or other evidence of such ownership, 
transfer or interest, or any instrument purporting to be a certificate or other 
evidence of such ownership, transfer or interest, the signing, issuing, selling 
or pledging of which has not been duly authorized by the board of directors 
or other managing body of such corporation or association having authority 
to issue the same, is guilty of forgery in the second degree. [R. C. 1905, 
§ 91 66 ; Pen. C. 1877, § 559 ; R. C. 1 899, § 7425 . ]

§ 9894. Same. Reissuing cancelled certifl.cates. Every officer, and every
agent of any corporation or joint stock association formed or existing under 
or by virtue of the laws of this state, or of any other state, government or 
country, who, within this state, will fully reissues, sells or pledges, or causes to 
be reissued, sold or pled ged, any surrendered or cancelled certificate, or other 
evidence of the ownership or transfer of any share or shares of the capital 
stock of such corporation or association or of an interest in its property or 
profits, with intent to defraud, is guilty of forgery in the second degree. 
[R. C. 1 905, § 9167 ; Pen. C. 18i7, § 560 ; R. C. 1899. § 7426.] 

§ 9895. Same. False evidence of debt. Every officer, and every agent of
any corporation, municipal or otherwise, of any joint stock association formed 
or exist ing under or by virtue of the laws of this state, or of any other state, 
rrovernment or country, who, within this state, willfully signs or procures 
�o be s igned with intent to issue, sell or pledge, or to cause to be issued, sold 
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or pledged, or who willfully issues, sells or pledges, or causes to be issued, 
sold or pledged, any false or fraudulent bond or other evidence of debt 
against . such corporation or association; or any instrument purporting to be 
a bond or other evidence of delft against such corporation or association, 
the signing, issuing, selling or pledging of which has not been duly authorized 
by the board of directors or common council or other managing body or 
•)liioers :of such corporation having authority to issue the same, is guilty of • 
forgery in the second degree. [R. C. 1905, § 9168 ; Pen. C. 1877, § 561 ; Ii. C. 
1899. § 7427 . J  

§ 9896. Same. Counterfeiting coin. Every person who counter£ eits any
gold or silver coin, whether of the United States or of any foreign government 
or country, with intent to sell, utter, use or circulate the same as genuine, 
,vithin this state, is guilty of forgery in the second degree. [R. C. 1905, 
§ 9169 :• Pen . C. 1877, § 562 ; R. C. 1 899, § 7428. J

§ 9897. Same. Counterfeiting coin for export. Every person who counter
feits any gold or. silver coin , whether of the United States or of any foreign 
country or government, with intent to export the same, or permit them to 
·be exported, to injure or defraud any foreign government or the subjects
thereof, is guilty of forgery in the third degree. [R. C. 1905, § 9170 ; Pen. C.
1877, § 563 ; R. C. 1899, § 7429. J

§ 9898. Third degree. Forging process of court. Every person who, with
intent to defraud, falsely makes, alters, forges or counterfeits :

1 .  Jtlly instrument in· writing, being or purporting to be any process
issued by any competent court, magistrate or officer, or being or purporting
to be ,  any pleading, proceeding, bond or undertaking filed or entered in any
court, or being or purporting to be, any certificate, order or allowance by any
competent court or officer, or being or purporting to be, any license or
authority authorized by any statute ; or,

2. Any instrument in writing, being or purporting to be the act of another,
by which any pecuniary demand or obligation is, or purports to be created,
increa.�ed, discharged or diminished, or by which any rights or property
whatever, are or purport to be transferred, conveyed, discharged, diminished
or in any manner affected, the punishment of which is not hereinbefore pre
scribed, by which false making, altering, forging or counterfeiting, any person
may be affected, bound or in any way injured in bis person or property,

Is guilty of forgery in the third degree. [R. C. 1905, § 9171 ; Pen. C. 1877, 
§ 564 ; R. C. 1899, § 7430. ]

§ 9899. Same. False entries in public books. Every person who, with
intent to defraud, makes any false entry or falsely alters any entry made 
in any book of accounts kept in the office of the auditor of this state, or in 
the office of the treasurer of this state, or of •any county treasurer, by which 
any demand or obligation, claim, right or interest, either against or in favor 
of this state, or any county or town, or any individual, is or purports to be, 
discharged, diminished, created or in any manner affected, is guilty of for!!ery 
in the third degree. [R. C. 1905, § 9172 ; Pen. C. 1877, § 565 ; R. C. 1899, 
§ 7431 . J

§ 9900. Same. Forging passenger tickets. Every person who, with intent
to defraud, forges, counterfeits or falsely alters any ticket, check or other 
paper or writing, entitling or purporting to entitle the holder or proprietor 
thereof to a passage upon any railroad or in any vessel or other public con
veyance ; and every person who, with like intent sells, exchanges or delivers, 
or keeps or offers for sale, exchange or delivery, any such ticket, knowing the 
same to have been forged, counterfeited or falsely altered. is guilty of 
forJ?ery in the third degree. [R. C. 1905, § 9173 ; Pen. C. 1877, § 566 ; R. C. 
1899, § 7432. ]  

Order for goods i n  carrier's possc!fsion a s  subject o! forgery. 3 2  L.R.A. ( N.S. ) 338. 
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§ 9901. .  Same. Forging United States stamps. Every person who forges,
counterfeits or alters any postage or revenue stamp of the United States, or 
who s_ells _or offers or keeps for sale, as genuine or as forged, any such stamp, 
knowmg 1t to be forged, counterfeited or falsely altered, is guilty of forgery 
in the third degree.  [R. C. 1905, § 9174 ; Pen. C. 1877, § 567 ; R. C. 1899, 
§ 7433. ]
. § 9902. Same. False entries in corporate books. Every person who, with
�ntent to defraud, makes any false entry, or falsely alters any entry made
m any book of accounts kept by any corporation within this state, or in any
book of accounts kept by any such corporation or its officers, and delivered
or intended to be delivered, to any person dealing with such corporation, by
which any pecuniary obligation, claim or credit is or purports to be discharged,
diminished, increased, created or in any manner affected, is guilty of forgery
in the third degree. [R. C. 1905, § 9175 ; Pen. C. 1877, § 568 ; R. C. 1899,
§ 7434. ]

§ 9903. Fourth degree. False entries by corporate offlcen. Every person
who, being a member or officer, or in the employment of any corporation, 
association or partnership, falsifies, alters, erases, obliterates or destroys 
any account or book of accounts or records belonging to such corporation, 
association or partnership or appertaining to their business, or makes any false 
entries in such account or book, or keeps any ·false account in such business, 
with intent to defraud his employers, or to conceal any embezzlement of their 
money or property, or any defalcation or other misconduct, committed by 
any person in the management of their business, is guilty of forgery in the 
fourth degree. [R. C. 1905, § 9176 ; Pen. C. 1877, § 569 ; R. C. 1899, § 7435.] 

§ 9904. Same. Counterfeit coin. Every person who has in his possession
any counterfeit of any gold or silver coin, whether of the United States or of 
any foreign country or government, knowing the same to be counterfeited, 
with intent to sell, utter, use, circulate or export the same, as true or as 
false, or by causing the same to be so uttered or passed, is guilty of forgery in 
the fourth degree. [R. C. 1905, § 9177 ; Pen. C. 1877, § 570 ; R. C. 1899, § 7436.] 

§ 9905. Punishment of forgery. Forgery is punishable by imprisonment in
the penitentiary as follows : 

1. Forgery in the first degree, by imprisonment not less than ten years.
2. Forgery in the second degree, not exceeding ten years and not less

than five. 
3. Forgery in the third degree, not less than one and not exceeding five

years. 
4. Forgery in the fourth degree, by imprisonment in the penitentiary not

less than one and not exceeding two years, or by imprisonment in a county jail 
not exceeding one year. [R. C. 1905, § 9178 ; Pen. C. 1877, § 571 ; R. C. 1899, 
§ 7437. ]

§ 9906. Uttering forged instrument or coin. Every person who, with intent
to defraud, utters or publishes as true, any forged, altered or counterfeited 
instrument, or any counterfeit gold or silver coin, the forging, altering or 
counterfeiting of which is hereinbefore declared to be punishable, knowing 
such instrument or coin to be forged, altered or counterfeited, is guilty of 
forgery in the same degree as if he bad forged, altered or counterfeited the 
instrument or coin so uttered, except as in the next section specified. [R. C. 
1905, § 9179 ; Pen. C. 1877, § 572 ; R. C. 1899, § 7438.] 

Instrument showing on its face that it  neither creates nor purports to create any lia• 
bility is not subject of forgery unless extrinsic facts exist making it so. State v. Ryan. 
9 N. D. 419, 83 N. W. 865. 

What constitutes uttering or publish ing. 8 L.R.A . ( N.S. )  1175.  
Uttering sufficient to sustain conviction f or forg<'ry. 1 19  Am. St. Rep. 317. 

§ 9907. Exception. Receipt in good faith. If it appears on the trial of the
;uformation or indictment, that the accused received such forged or counter
feited instrument or coin from another, in  good faith, and for a good and 
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-yalua�le consideration, without any circumstances to justify a suspicion of 
its bemg forged or counterfeited, the jury may find the defendant guilty 
of forgery in the fourth degree. [R. C. 1905, § 9180 ; Pen. C. 1877, § 573 ; 
R. C. 1899, § 7439.J

§ 9908. Signing own as name of another. Every person who, with intent
to defraud, makes or subscribes any instrument in his own name, intended to 
cre�te, increase, discharge, defeat or diminish any pecuniary obligation, right 
or mterest, or to transfer or affect any property whatever, and utters or 
passes such instrument, under the pretense that it is the act of another who 
bears the same name, is guilty of forgery in the same degree as if he had 
forged the instrument of a person bearing a different name from his own. 
[R. C. 1905, § 9181 ; Pen. C. 1877, § 574 ; R. C. 1899, § 7440.] 

§ 9909. Indorsing own as name of another. Every person who, with intent
to defraud, indorses any negotiable .instrument in his own name, and utters 
or passes such instrument, under the fraudulent pretense that it is indorsed 
by another person who bears the same name, is guilty of forgery in the same 
degree as if he had forged the indorsement of a person bearing a different 
name from his own. [R. C. 1905, § 9182 ; Pen. C. 1877, § 575 ; R. C. 1899, 
§ 7441. ]

§ 9910. Erasures and obliterations. The total or  partial erasure or  oblitera
tion of any instrument or writing, with intent to defraud, by which any 
pecuniary obligation, or any right, interest or claim to property is or is 
intended to be created, increased, discharged, diminished or in any manner 
affected, is forgery in the same degree as the false alteration of any part 
of such instrument or writing. [R. C. 1905, § 9183 ; Pen. C. 1877, § 576 ; 
R. C. 1899, § 7442.]

Forgery by raising amount of negotiable ,paper. 22 L.R.A. 686. 
§ 9911. Writing and written defined. Every instrument partly printed and

partly written, or wholly printed with a written signature thereto, and every 
signature of an individual, firm or corporation, or of any officer of such body, 
and every writing purporting to be such signature, is a writing or a written 
instrument, within the meaning of the provisions of this chapter. (R. C. 1905, 
§ 9184 ; Pen. C. 1877, § 577 ; R. C. 1899, § 7443.]

§ 9912. Fictitious name to instrument. The false making or forging of an
evidence of debt purporting to have been issued by any corporation and 
bearing the pretended signature of any person as an agent or officer of such 
corporation, is forgery in the same degree as if such person was at the time 
an officer or agent of such corporation ; notwithstanding such person may 
never have been an officer or agent of such corporation, or notwithstanding 
there never was any such pers9n in existence. (R. C. 1905, § 9185 ; Pen. C. 
1877, § 678 ; R. C. 1899, § 7444.] 

CHAPTER 61. 
LARCENY. 

§ 9913. Larceny defined. Larceny is the taking of personal property accom
plished by fraud or stealth, and with intent to deprive another thereof. [R. C. 
1905, § 9186 ; Pen. C. 1877, § 580 ; R. C. 1899, § 7445.] 

Information charging in language of statute sufficient. Stat.e v. Hellekson, 13 S. D. 
242,  83 N. W. 254. 

As to defining " steal " to jur7. State v. Tough, 12 N. D. 425, 96 N. W. 1025.  
Proof of larceny of gelding 1s sufficient to sustain information alleging larceny of 

horse. State v. Matcjousky, 22 S. D. 30, 115  N. W. 96. 
What constitutes larceny. 57 Am. Dec. 271 ; 88 Am. St. Rep. 559. 
What constitutes asportation. 2g L.R.A. ( N .S. ) 38. 
Definition of larceny. 30 Am. •Rep. 159. 
Intent essential to the crime of larceny. 5 1  Am. Rep. 312, 
Larceny of moneys borrowed. 46  Am. Rep. 1 83. 
--of money received to be c\1anged . 40 Am. Rep. 553, 
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Larceny or money paid by mistake. 34 Am. Rep. 591.
- --0f money or property del inmxl b�· mistake. 5:? L.R.A. 138. 
--of artic les of value concealed m goods purchased or in waste matter. 12

L.R.A. ( N.8. ) •  1 133.
--by obtaining money by trick. 1 L.R.A. ( N.S. ) 862.
--by fraudulent race or game. 1 L.Il.A. (N.S. ) 862 ; 20 L.R.A. (N.8. ) 11H ; 42

L.R.A. (N.S. ) 735.
--by taking away greater quantity of purchued article than wu paid for. 1

B. •R. C. 1004.
--by wrongful sale of pledged property or collateral. 31 L.R.A. (N.S.)  999.
--by sale of another's property. 10 L.R.A. ( N .S. ) 8 16. 
--by making or procuring fraudulent orders on public funda. 32 L.R.A. (N.S. ) 234.
--by fraudulent conversion of property by one legally in charge or ouatody thereof.

2 L.R.A. (N.8. ) 24:}, 
--by failure to account for fund to one jointly interested therein. 81 L.R.A. (N .S. l 

822. 
--b,: abstracting money or other property from letter given one to mail. 47 

L.R.A. ( N .S. ) 852.
Taking of property by general owner for purpose of defeating a lien thereon aa

larc-eny. 12 L.R.A. ( N.S. ) 94. 
Purpose of applying property on debt as affecting larceny. 32 L.R.A. (N.8. ) 420. 
Effect of consent of bai lee, agent or servant to taking of property. '1 L.R.A. (N.S.) 

11-19. 

Larceny by one spouse of the other's property. 29 L.R.A. (N.S. ) 880.
Dogs as subjects of larceny. 15 Am. Rep. 356 ; 40 Am. Rep. 83. 
Check as subject of larceny. 42 L.R.A. (N .S. ) 498.  
What intoxication wi l l  excuse larceny. 36 L.R.A. 469.
Kleptomania as a defense. 18  L.R.A. 229 ; 43 L.R.A. ( N.S. ) 150.
Criminal l iabil ity of chi ldren for larceny. 36 L.R.A. 201.
--of corporation. 2 B. R. C. 249 .  
Steal ing property from different owners at the same time aa distinct otrenees. 42

L.R.A. ( :N .::5. ) !"!67.
Proof ot corpus delicti in proSC<'ution for larceny. 68 L.R.A. 40 ; 28 L.R.A. ( N.S. ) 536 ;
Evidence of other crimes in pro11ccution for. ti2 L.R.A. 231 ; 43 L.R.A. ( N .S. ) 776. 
As to similar provision in Cul. Pen. Code, § 484 , st.>e l'eople v. De Coursey, 61 Cal .

134 ; People v. l\ic,yer, 75 Cul .  383, 17 l'uc. 431 ; People v. l:imith, 86 Cal. 238, 24 Pac. 
988 ; People v. Lopez, 90 Cal_- 569, 27 Pac. _ 427 ; Peo�le v. Shaughneeay, 110 Cal. 598, 42
Pac. 2 ;  People v. Lonnen, 139  Cal . 634 , 73 Pac. 51:!o. 

§ 9914. Same. Appropriating lost property. One who finds lost property
under circumstances which give him knowledge or means of inquiry as to the 
true owner, and who appropriates such property to his own use, or to the use 
of another person who is not entitled thereto, without having first made such 
effort to find the owner and restore the property to him as the circumstances 
render reasonable and just, is guilty of larceny. [R. C. 1905, § 9187 ; Pen. C. 
1877, § 581 ; R. C. 1899, § 7446. ] 

Larceny of property found .  37 L.R.A. 121 ; 30 L.R.A. ( N.S. ) 3311; 17 Am. Rep. 140 ; 
21 Am. Rep. 187 ; 34 Am. Hep. 73•1 .  

Appropr iation of artidc11 of  value concealed in  goods purchased or in waste matter.
22 L.H.A. { 1' .8. ) 1 1 33 .  

As to similar pro,· i s ion in Cal. Pen. Code, I 485 ,  eee People v .  Devine, 95 Cal. 227, 30 
Pac. 378 .  

§ 9915. Degyees of larceny. Larceny is divided into two degrees ; the first 
of which is termed grand larceny, the second petit larceny. [R. C. 1905, 
§ 9188 ; Pen. C. 1877, § 582 ; R. C. 1899, § 7447. ]

Proof of larceny of ge ld ing is sufficient to sustain information alleging larceny of 
hor,;e. 8tate v . l\latejou11ky , 22 S. D. 30, 1 1 5  N. W. 96. 

§ 9916. Grand and petit larceny defined. Grand larceny is larceny com
mi ttcd in either of the following cases : 

1. When the property taken is of value exceeding twenty dollars.
· 2. When such property, although not of value exceeding twenty dollars in
valu e. is taken from the person of another.

Ln rc<>ny in oth er cas<>s is petit larceny. [R. C. 1905, § 9189 ; Pen. C. 1877, 
§ !io:1 ; H.. C. 1899, § 7448. ]

l l , · , ,·n pt ion of stu l < · n  p ru p,,rtv in informat ion as one gold coin, current as money 1n
t l i i , , ta t,· uf \'a lue o f  $ .', .  i � , 1 1 1 1 '. , · i <'nt. !-;tatc ,·. Faulk. 22 S. D. 183 , 116  N. W. 72. 

l ' roof of la n·, ·rn· of �• • l , l i n !.!' ' i s  su lli c i ,·nt to su Hta in  information alleging larceny of
l tor�e. l;tate v . .:\l a t , •j c• u ,- k _, , :::? S. V. 30 , 1 1 5 ::,.; ,  W. 96 .  
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As to similar provision in Cal. Pen. Code, I 487, see People v. :Marshall, 59 Cal. 391 : 
People v. Barnes, 65 Cal. 111, 2 Pac. 493 ; People v. Price, 67 Cal. 350, 6 Am. Cr. Rep. 
3119, 7 Pac. 745 ; People v. Smith, 112 Cal. 333, 44 Pac. 663 ; People v. Comyns, 1 14  
Cal. 107, 45 Pac. 1034 ; People v. McElroy, 116 Cal. 583, 48  Pac. 718 ; People v. Lonnen , 
139 Cal. 634, 73 Pac. 586. 

S. Defense that he had nothing to take to charge of atteq,t to commit larceny from
the person. 41 Am. Rep. 492. 

§ 9917. Punishment of grand larceny. Grand larceny is punishable by
imprisonment in the penitentiary not less than one and not exceeding five 
years. [R. C. 1905, § 9190 ; Pen. C. 1877, § 584 ; R. 0. 1899, § 7449.) 

Cruel and unueual 1_>unishment for larceny. 35 L.R.A. 573, 577. 
As to similar provision in Cal. Pen. Code, I 489, see People v. Wynn, 140 Cal. 661, 74 

Pac. 144. 
§ 9918. Punishment of petit larceny. Petit larceny shall be punishable by

a fine of not less than ten dollars or more . than one hundred dollars, or impris
onment in the county jail not to exceed thirty days, or by both such fine and 
imprisonment, at the discretion of the court. [R. C. 1905, § 9191 ; 1879, ch. 25, 
§ 2 ;  R. C. 1899, § 7450. ]

As to similar provision in Cal. Pen. Code, I 490, see People v. Righetti, 66 Cal. 184 , 
4 Pac. 1163. 

§ 9919. Grand larceny in house or vessel. When it appears upon the trial
of an information or indictment for grand laroeny that the larceny alleged 
was committed in any dwelling house or vessel, the offender may be punished 
by imprisonment in the penitentiary not less than one and not exceeding 
eight years. [R. C. 1905, § 9192 ; Pen. C. 1877, § 586 ; R. C. 1899, § 7451.) 

§ 9920. Larceny in night time from person. When it appears from such
trial that such larceny was committed by stealing in the night time, from the 
person of another, the offender may be punished by imprisonment w the 
penitentiary not less than one and not exceeding ten years. [R. C. 1905, 
§ 9193 ; Pen. C. 1877, § 587 ; R. C. 1899, § 7452. )

§ 9921. Larceny of written instruments. Value. If the thing stolen con
sists of any evidence of debt or other written instrument, the amount of 
money due thereupon, or secured to be paid th�reby, and remaining unsatis
fied, or which in any contingency might be collected thereon, or the value of 
the property the title to which is shown thereby, or th<> sum which might be 
recovered in the absence thereof, as the case may be, shall be deemed the value 
�f the thing stolen. [R. C. 1905, § 9194 ; Pen. C. 1877, § 588 ; R. C. 1899, 
§ 7453.)

Valuation of commercial paper for purpoBeB of graduating offense of la.rceny. 2 : :  
L.R.A. (�.8. ) 1063.

§ 9922. Value of passage tickets. If the thing stolen is any ticket, or other
paper or writing entitling or purporting to entitle the holder or proprietor 
thereof to a passage upon any railroad, or in any vessel or other public convey
ance. the price at which the ticket entitling a person to take a like passage is 
usually sold by the proprietors of such conveyance, shall be deemed the value 
of such ticket. [R. C. 1905, § 9195 ; Pen. C. 1877, § 589 ; R. C. 1899, § 7454.] 

§ 9923. Value. Securities never issued. All the provisions of this chapter
shall apply when the property taken is an instrument for the payment of 
money, evidence of debt, public security or passage ticket, completed and 
ready to be issued or delivered, though the same has never been issued or 
delivered by fhe makers thereof to any person as a purchaser or owner. [R. C. 
1905, § 9196 ; Pen. C. 1877, § 590 ; R. C. 1899, § 7455.] 

§ 9924. Larceny of part of realty. All the provisions of this chapter shall
apply when the thing taken is any fixture or part of the realty, and is severed 
at the time of the taking, in the same manner as if such thing had been 
severed by another person at some previous time. [R. C. 1905, § 9197 ; Pen. C' . 
l877, § 591 ; R. C. 1899, § 7456. ]  

§ �925. Larceny of wrecked goods. Every person who takes away nn�·
goods from any stranded or wrecked steamboat or other vessel, or any !,!Ood s  
floating on  the water, or  goods cast by  the water upon the shore, o r  goods  
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\odged . upon drifts, snags or other obstructions in a ·  water course, or goods
10und m an� creek, or who knowingly becomes possessed of any such, and 
does not deliver the same within forty-eight hours thereafter, to the sheriff
or coroner of the county where the same is found, is guilty of a misdemeanor.
f R. C. 1905, § 9198 ;  Pen. C. 1877, § 592 ; R. C. 1899, § 7457.] § _9926 . . Buying or receiving stolen property. Every person who buys or
?·cce1ves, m any manner, upon any consideration,· any personal property of 
any value whatsoever, that has been stolen from any other, knowing the same
to �ave been s�olen, and with the intent to deprive the owner thereof, is 
pumsh�ble by imprisonment in the penitentiary not less than one and not 
exceedmg five years, if the value of the goods so brought or received equals 
or excee�s t�enty dollars ; if the value of said goods is less than twenty dol
lars, by imprisonment in the county jail not exceeding thirty days, or by fine 
not exceeding one hundred dollars, or by both such fine and imprisonment. 
[R. C. 1905, § 9199 ; Pen. C. 1877, § 593 ; R. C. 1899, § 7458 ; 1903, ch. 190.] Information for receiving stolen propert1 nl'ed not allege that it was received " upon 

any consideration." State v. Pirkev, 22 S. D. 550, 118 N. W. 1042, 18 A. & E. Ann. Cas. 192. 
What constitutes crime of receiving stolen propertl. 26  Am. Dec. 261 .  Statute making failure to inqu ire as to possessor s right equivalent to guilty knowl-

edge. 46 L.R.A. (N.S. )  31 .  • 
Instigation to otrense of receiving stolen property. 25 L.R.A. 345. 
Knowledge necessary to convict one of receiving stolen goods. 22 L.R.A. (N.S. ) 833 . 
Prosecution for reeeiving stolen property where property in question was stolen in

foreign state or country. 28 L.R.A. ( N.S. ) 750. 
Proof of corpus delicti in prosecution for receiving stolen property. 68 L.R.A. 55. 
As to simi lar provision in Cal. Pen. Code, I 41t6, see People v. Riboisi, 89 Cal. 492 ,  

26 Pac. 1082 ; People v .  Perini, 94 Cal. 573, 29  Pac. 1027 ; People v .  Tilley, 135 Cal. 6 1 .  
67  Pac. 42. , !: 

§ 9927. Fraudulept consumption of gas. Every person who, with intent to
defraud, makes, or causes to be made, any pipe or other instrument or con
trivance, and connects the same, or causes it to be connected, with any pipe 
laid for conducting illuminating gas, so as to conduct gas to a point where 
the same may be consumed ,without its passing through the meter provided 
for registering the quantity consumed, or in any other manner so as to evade 
paying therefor, and every person who with like intent injures or alters any 
gas meter or obstructs its action, is iruilty of a misdemeanor. [R. C. 1905, 
§ 9200 ; Pen. C. 1877, § 594 ; R. C. 1899, § 7459.]

§ 9928. Stealing without, and bringing into state. Every person who steals
the property of another in any other state or country, and brings the same 
into this state, may be convicted and punished in the same manner as if such 
larceny had been committed in this state ; and such larceny may be charged 
to have been committed in any county into or through which such stolen 
property has been brought. [R. C. 1905, § 9201 ; Pen. C. 1877, § 595 ; R. C. 
1 899, § 7460.] 

What law defines larceny for purposes of a statute against bringing stolen property 
into the state. 15 L.R.A. 722 ; 14 L.R.A. ( N.S. ) 5 56. 

Prosecution for larceny of one who rccciYes or sells within the state property actually 
atolen with his connivance by another in another state. 42 L.R.A. (N.B. ) 207. 

CHAPTER 62. 
EMBEZZLEMENT. 

§ 9929. Embezzlement defined. Embezzlement is the fraudulent appropria
tion of property by a person to whom it has been intrusted. [R. C. 1905. 
& 9204 : Pen. C. 1877, § 596 ; R. C. 1899, § 7461 .] · Ownership of property embezzled must be alleged. State v. Collini, 4 N. D. 433, 6 1

N.  W .  467. 
F.mbczzlement as agent; agency must be shown. State "• Wine, T N. D. 18, Tl N. W. 

905 : State v. Wright, 15 S. D. 628 .  91 N. W. 311. 
What is l'mbrzzlcment ! 98 Am. Dec. 126. 
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Wha.t constitutes embezzlement a.nd who may commit. 87 Am. St. Rep. 19. 
Does wrongful appropriation of money received through mistake constitute embeul<'• 

ment. 11 L.R.A.(N.S.) 371. 
Fa.ilure to account for fund to one jointly interested therein as embezzlement. 31 

L.R.A.(N.S.) 822.
Effect of fact tha.t one is entitled to commissions out of fund upon his prosecution for

embezzlement in case he retains the whole fund. 13 L.R.A.(N.S.) 511. 
Embezzlement by one spouse of other's property. 29 L.R.A.(N.S.) 830. 
Embezzlement as a.ffected by wa.nt of authority of defendant to receive the money or 

property in the first instance. 17 L.R-o\.(N.S.) 531. 
Illegality of transa.ction by which owner obtained money or other property u a. 

defense to embezzlement. 27 L.R.A.(N.S.) 415. 
As to similar provision in Ca.I. Pen. Code, § 503, see Peqple v. Johnson, 91 Cal. 165, 

27 Pac. 663; People v. lfontarial, 120 Cal. 691, 53 Pac. 355. 
§ 9930. Fraudulent appropriation of public funds or securities. If any

county treasurer or other officer or person charged with the collectio:q. receipt, 
safe keeping, transfer or disbursement of public moneys or securities, or any 
part thereof belonging to the state or any county, precinct, district, city, 
town or school district shall convert to his own use, or to the use of any 
other person or persons, body corporate, association or party whatever, in 
any way whatever, such public moneys or securities, or any portion thereof, 
or shall use the same or any portion thereof by way of investment in any 
kind of securities, stocks, loans, property, land and merchandise, or in any 
form whatever not authorized by law, or shall loan the same or any portion 
thereof with or without interest to any company or corporation, association 
or individual, or if any person shall advise, aid or in any manner knowingly 
participate in such act, every such act shall be deemed and held in law to be 
an eIQbezzlement of .,ao much of said moneys or securities as aforesaid as 
shall be thus converted, used, invested, loaned or paid out as aforesaid, and 
upon conviction thereof, such county treasurer or other officer or person 
shall be punished by imprisonment in the penitentiary for a term of not less 
than one year, nor more than twenty-one years, according to the magnitude 
of the embezzlement, and also pay a fine equal to double the amount of money 
or other property so embezzled as aforesaid ; which fine shall operate as a 
judgment at law on all the estate of the party so convicted and sentenced, 
and shall be enforced by execution or other process for the use of the state, 
county, precinct, district, town, city or school district whose moneys or securi
ties have been so embezzled. [R. C. 1905, § 9205; Pol. C. ch. 28, § 104; R. C. 
1899, § 1310.] 

Genera.I deposit by county treasurer of county funds subject to check is not a loan 
within statutory inhibition. Allibone v. Amee, 9 S. D. 74, 68 N. W. 1611, 33 L.R.A. 585. 

Misappropriation of state funds by state treasurer. State v. Taylor, 7 S. D. 533, 
64 N. W. 548. 

Mea.ning of phrase " convert to hie own use " in criminal statutes u to embezzlement. 
42 L.R.A.(N.S.) 601. 

Ma.y estoppel to deny authority .to receive money a.lleged to ha.ve been embezzled be 
Invoked against public officer charged with embezzlement. 23 L.R.A. (N.S.) 761. 

§ 9931. Fraudulent appropriation by officer of corporation. If any per
son, being an officer, director, trustee, clerk, servant or agent of any associa
tion, society or corporation, public or private, fraudulently appropriates to 
any use or purpose not in the due and lawful execution of its trust, any 
property which he has in his possession or under its control in virtue of his 
trust, or secretes it with a fraudulent intent to appropriate it to such use 
or purpose, he is guilty of embezzlement. [R. C. 1905, § 9206; Pen. C. 1877, 
§ 597: R. C. 1899, § 7462.]

The sta.te is a "body politic" a.nd not an association, society or corporation within 
meaning of this section. State v. Taylor, 7 S. D. 533, 64 N. W. 548. 

Sufficiency of informa.tion for embezzlement. State v. Lonne, 15 N. D. 275, 107 N. W. 
524. 

§ 9932. When carrier guilty of. If any carrier or other person having
under his control personal property for the purpose of transportation for 
hirt>, fraudulently appropriates it to any use or purpose inconsistent with 
the safe keeping of such property and its transportation according to his 
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tru�, he is guilty of embezzlement, whether he has broken the package in 
which such property is contained, or has otherwise separated the items thereof 
or not. [R. C. 1905, § 9207; Pen. C. 1877, § 598; R. C. 1899, § 7463.] 

§ 9933. Fraudulent appropriation by trustee. If any person being a trustee,
banker, merchant, broker, attorney, agent, assignee in trust, receiver, execu
tor, administrator or collector, or being otherwise intrusted with, or having 
in his control, property for the use of any other person, or for any public or 
benevolent purpose, fraudulently appropriates it to any use or purpose not 
in the due and lawful execution of his trust, or secretes it with a fraudulent 
intent to appropriate it to such use or purpose, he is guilty of embezzlement; 
provided, however, that• it shall be no defense to a prosecution under this 
section that the accused was entitled to a commission out of the money or 
property appropriated as compensation for collecting or receiving the same 
for, or on behalf of the owner thereof, or that the money or property appro
priated was partly the property of another and partly the property of the 
party accused; provided, further, that it shall not be embezzlement for any 
bailee, servant, attorney, agent, clerk, trustee or any other person mentioned 
in this section to retain his collection fee or charges on the collection made 
by him. [R. C. 1905, § 9208; Pen. C. 1877, § 599; R. C. 1899, § 7464; 1901, 
ch. 82.] 

State trea8Urer unlawfully appropriating atate'e money ta not a.n offender under this 
section. State v. Taylor, 7 S. D. 533, 64 N. W. 548. 

Misapprorriation of partnership funds by general partner not embezzlement, State 
v. Reddick, 2 S. D. 124, 48 N. W. 846.

'J'ranefer of fund or aeeurity from one eatate to another by a common tru&tee a.a
embezzlement. 16 L.R.A.(N.S.) 205. 

§ 9934. P'ra�dulent conversion by bailee. If any person being intrusted
with any property as bailee, or with any power of attorney for the sale or 
transfer thereof, fraudulently converts the same or the proceeds thereof to his 
own use, or secretes it or them with a fraudulent intent to convert to his own 
use, he is guilty of embezzlement, whether he has broken the package or 
otherwise determined the bailment or not. [R. C. 1905, § 9209; Pen. C. 1877, 
§ 600: R. C. 1899, § 7465.]

Meaning of phrase " convert to his own use" in criminal statutes aa to embezzle
ment. 42 L.R.A.(N.S.) 601. 

Embezzlem<'nt of property while in possession of bailee, presumption and burden of 
proof as to negligence. 43 L.R.A. (N.S.) 1190. 

Liability of bailee for wrongful appropriation of subject of bailment by ae"ant. 29 
L.R.A. 92.

Aa to similar provieion in Ca.I. Pen. Code, I 507, see People v, Klee, 137 Cal xix, 69
Pa<'. 696; People v. Jackson, 138 Cal; 462, 71 Pac. 566. 

§ 9935. Fraudulent appropriation by clerk or servant. If any clerk or
servant of any private person or partnership or corporation, except appren
tices and persons within the age of eighteen years, fraudulently appropriates 
to his own use, or secretes with a fraudulent intent to appropriate to bis 
own use, any property of any other person which· has come into his control 
or care by virtue of his employment as such clerk or servant, he is guilty of 
embezzlement. [R. C. 1905, § 9210; Pen. C. 1877, § 601; R. C. 1899, § 7466.] 

In prosecution, necessary to allege ownership of property embezzled. State v. Collin&,
4 N. D. 433, 61 N. W. 467. 

In trial of farm manager for embezzling hogs of hie employer state need not prol'e 
demand for property. State v, Millard, 30 S. D. 169, 138 N. W, 366. 

§ 9936. Distinct taking not necessary. A distinct act of taking is not
necessary to constitute embezzlement, but any fraudulent appropriation, 
conversion or use of property coming within the above prohibitions is suffi
cient. rR. C. 1905, § 9211; Pen. C. 1877, § 602; R. C. 1899, § 7467.] 

§ 9937. Evidence of debt. Any evidence of debt, negotiable by delivery
only, and actually executed, is equally the subject of embezzlement whether 
it has been delivered or issued as a valid instrument or not. [R. C. 1905, 
§ 9212: Pen. C.1877, § 603: R. C.1899, § 7468.]

Check ns sulij�ct of <'mhczzll,nwnt. 42 L.R.A.(N.S.) 498, 
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§ 9938. Claim of title. Good faith. Upon any information or indictment
for P-mhezzlement it is a sufficient defense that the property was appropriated 
openly and avowedly, and under a claim of title preferred in good faith 
1:ven though such claim is untenable. But this provision shall not exeuse 
the retention of the property of another, to offset or pay a demand held 
against him. [R. C. 1905, § 9213 ; Pen. C. 1877, § 604 ;  R. C. 1899, § 7469. ) 

Embezzlement as affectl.'d by belief in right to property taken. 41 L.R.A. (X.S, ) 556. 
§ 9939. Intent to restore no defense. The fact that the accusPd intended

to restore the property embezzled is no ground of defense or of mitigation 
of punishment, if it has not been restored before a complaint has been laid 
before a magistrate, charging the commission of the offense. [R. C. 1905, 
§ 9214 ; Pen. C. 1877, § 605 ; R. C. 1899, § 7470. ]

Intention to restore property is no ground of defense. State v. Berenson, 7 S. D. 277, 
64 N. w. 130. 

§ 9940. Mitigation of punishment. Whenever it is made to appear that
prior to any complaint laid before a magistrate charging the commission of 
embezzlement, the person accused voluntarily and actually restored or 
tendered restoration of the property alleged to have been embezzled or any 
part thereof, such fact is not a ground of defense to the information or indict
ment, but it authorizes the court to mitigate punishment in its discretion. 
[R. C. 1905, § 9215 ; Pen. C. 1877, § 606 ; R. C. 1899, § 7471. J 

§ 9941. Punishment for embezzlement. Every person guilty of embezzle
ment is punishable in the manner prescribed for feloniously stealing property 
of the value of that embezzled. And when the property embezzled is an 
evidence of debt or right in action, the sum due upon it or secured to be 
paid by it shall be taken as its value. [R. C. 1905, § 9216 ; Pen. C. 1877, 
§ 607 ; R. C. 1899, § 7472. ]

Puniehment for embezzlement the same u for larceny. State v. Wright, 15 B. D. 
828 . 9 1  N .  W. 311 ; t:ltate v. Taylor, 7 S. D. 533, 64 N .  W. 548.

Disbarment of attorney for withholding client's money. 19 L.R.A. (N.S. ) 414. 
As to similar provision in Cal. Pen. Code, I 514, see People 't', Wickham, 116 Cal.

884, 48 Pac. 329. 

CHAPTER 63. 
FRAUDULENTLY USING ELECTRIC CURRENT. 

§ 9942. Electric current, fraudulently using. Misdemeanor. Every person
who, with intent to defraud, makes, or causes to be made, any wires or other 
instruments or contrivances or connection, and connects the same, or causes 
it to be connected, with any wire laid or strung for conducting electric cur
rent, so as to conduct or carry electric current to a point where the same may 
be consumed without its passing through the meter provided for registering 
the quantity consumed or in any manner to evade paying therefor, and 
every person who with like intent injures or alters any electric meter or any 
electrical appliance, instrument, wire or connection, or obstructs their action, 
is guilty of a misdemeanor. [1907, ch. 248.] 

CHAPTER 64. 
EXTORTION. 

§ 9943. Ext.onion defined. Extortion is the obtaining of property from
another with his consent induced by a wrongful use of force or fear, or under 
color of official right. [R. C. 1905, § 9217 ; Pen. C. 1877, § 608 ; B. C. 1899, 
§ 7473. l

Use of word " WTongful " relatee to method used, and person may be guilty of a:• 
tortion, though he does not seek to obtain any benefit for himself. Re Bherin, 2'7 B. D. 
232, 40 L.R.A. (N.S. )  801, 130 X. W.  761 ,  Ann. Cas. 1 0 13D, 446. 

Person may be guilty of extortion if he obtains money from another by unlawful 
means thou rrh he does not ,eek to obta in any benefit for h imself. Re Bherin, 27 S. D. 
232, 40 L.R.A. (N.8. ) 501 ,  1:,0 X. \V. 761 ,  Ann. Cas. 1913D, 446. 
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What is extortion ? 96 Am. Dec. 193 ; 116 Am. St. Rep. 446.
Extortion as affected by right, or belief in right, to property sought to be secured. 

40 L.R.A. (N.S. ) 801. 
As to similar provision in Cal. Pen. Code, I 518, see People v. Williama, 127 Cal. 

212, 59 Pac. 581. 
§ 9944. Threats constituting extortion. Fear such as will constitute extor

tion may be induced by threat, either : 
1. To do an unlawful injury to the person or property of the individual

threatened, or to any relative of. his or member of his family ; or, 
2. To accuse him, or any relative of his or member of his family, of any

crime ; or, 
3. To expose, or impute to him or them, any deformity or disgrace ; or,
4. To expose any secret affecting him or them. [R. C. 1905, § 9218 ; Pen. C.

1877, § 609 ; R. C. 1899, § 7474. ] 
Threat to injure business unless money is paid as crime of extortion. 15 L.R.A. (N.S. ) 

718. 
As to similar provision in Cal. Pen. Code, .§ 519, see People v. Cboynski, 95 Cal. 640, 

30 Pac. 791. 
§ 9945. Punishment for extortion. Every person who extorts any money

or other property from another, under circumstances not amounting to rob
bery, by means of force or any threat such as is mentioned in the last section, 
is punishable by imprisonment in the penitentiary not less than one and not 
exceeding five years. [R. C. 1905, § 9219 ; Pen. C. 1877, § 610 ; R. C. 1899, 
§ 7475. ]

§ 9946. Same, under official right. Every person who commits any extor
tion under color of official right, in cases for which a different punishment. 
i s  not prescribed by this code, or by some of the statutes which it specifies 
as continuing in force, is guilty of a misdemeanor. [R. C. 1905, § 220 ; Pen. C. 
1 877, § 611 ; R. C. 1899, § 7476.]  

§ 9947. Obtaining signature. Every person who, by any extortionate
means, obtains from another his signature to any paper or instrument, 
whereby, if such signature were freely given, any property would be trans
ferred, or any debt, demand, charge or right of action created, is punishable 
in the same manner as if the actual delivery of 1 such property or payment 
of the amount of such debt, demand, charge or right of action were obtained. 
[R. C. 1905, § 9221 ; Pen. C. 1877, § 612 ; R. C. 1899, § 7477. ]  

§ 9948. Sending threatening letters. Every person who, with intent to
extort any money or other property from another, sends to any person any 
letter or other writing, whether subscribed or not, expressing or implying, 
or adapted to imply, any threat such as is specified in section 9944, is punish
able in the same manner as if such money or property were actually obtained 
by means of such threat. [R. C. 1905, § 9222 ; Pen. C. 1877, § 613 ; R. C. 
1899, § 7478.] 

§ 9949. Attempts to extort money. Every person who unsuccessfully
attempts, by means of any verbal threat, such as is specified in section 9944, 
to extort money or other property from another, is guilty of a misdemeanor. 
[R. C. 1905, § 9223 ; Pen. C. 1877, § 614 ; R. C. 1899, § 7479.} 

CHAPTER 65. 
POOLS AND TRUSTS. 

§ 9950. Pools and trusts. Penalty. Any corporation or�anized under �he
laws of this state or any other state or country for transactmir or conductmg 
any kind of business in thiR state, or any partnership, association or individual, 
c rrating, entering into or becoming a member of, or a party to any pool ,  
trust. ag-reement, eontrn ct, combination, confederation or individual, to regu
l ate or fix the pr i , · r  of a 1 1y article of merchandise. commodity or property, 
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or to  fix or  limit the amount or quantity of  any article, property, merchandise
or commodity to be manufactured, mined, produced, exchanged or sold in
this state, shall be guilty of a misdemeanor. [1907, ch. 259, § 1 ;  R. C. 1905,
§ 9225 ; 1890, ch. 174, § 1 ;  R. C. 1895, § 7481.]

Relation of contract or combination to interstate commerce which will bring it within 
federal anti-trust act. 10 L.R.A. (N.S. ) 268. 

§ 9951. Defining pools and trusts. A pool or a trust is a combination of
capital, skill or acts by two or more persons, firms, corporations or associations 
of persons, or two or more of them for either, any or all of the following 
purposes : 

1. To create or carry out restrictions in trade.
2. To limit or reduce the production, or increase or reduce the price of

property, merchandise or commodities. 
3. To fix at any standard or figure, whereby its price to the public shall be

m any manner controlled or established, upon any property, article or com
modity of merchandise, produce or manufacture intended for sale, use or 
consumption in this state ; or to establish any pretended agency whereby the 
sale of any such property, article or commodity shall be covered up or made 
to appear to be for the original vendor, for a like purpose or purposes. 

4. To make or enter into or carry out any contract, obligation or agreement
of any kind or description by which they shall bind or have bound them
selves not to sell, dispose of, or transport any property, commodity or article 
of trade, use, merchandise, commerce or consumption below a common stand
ard figure, or card price list, or by which they shall agree in any manner 
to keep the price of such article, commodity or transportation at a fixed or 
graduated figure, or by which they shall in any manner establish or settle 
the price ·of any property, article or commodity or transportation between 
them or themselves and others to preclude a free and unrestricted competition 
among themselves or others in the sale or transportation of any such article 
or commodity, or by which they shall agree to pool, combine or unite any 
interest they may have in connection with the sale or transportation of any. 
o.rticle or commodity, that its price might in any manner be affected. 
{1907, eh. 259, § 2 ;  R. C. 1905, § 9229.] 

Illegal trusts under modern anti-trust laws. 64 L.R.A. 68!1. 
Combinations which constitute unlawful trusts. 74 Am. St. Rep. 235. 
Contracts in restraint of trade. 7 Am. Dec. 743. 
Contracts in partial restraint of trade as affected by modern anti-trust actB. 9 

L.R.A. (N.S.) 446.
Combination among produce buyers aa monopoly. 12 L.R.A. (N.S,) 150.
--among farmers or stock raisers. 44 L.R.A. (N.S.) 1104.
Comer aa violation of anti-trust or monopoly act. 44 L.R.A. ( N.S.) 325.
Who may raise objection that anti-truat lawa involve unconstitutional diacrimination. 

32 L.R.A. (N.B.) 958, 
Legality, under modern anti-trust acts, of combinations or agreement! which restrict 

the cla11 of persons to whom commodities shall be sold, or from whom they ahall be 
l,ought. 5 L.R.A. (N.S. )  136. 

�f combination among insurance underwriters. 24 L.R.A. (N.S.) 153 ; 3S · 
L.R.A. (N.S.) 459.

�f sale to promote monopoly. 12 L.R.A. (N.S.) 600. 
--of contract giving one an exclusive right to handle goods in a given locality.

9 L.R.A. ( N.S.) 501. 
�f contract provision for control of price on resale. 27 L.R.A. (N.S.) 396. 
�f agreement among banks to prevent competition for deposits of public money. 

14 L.R.A. (N.S.) 1052. 
--of contracts between telephone companies for exclusive connection,. 45 

L.R.A. (N.S.) 465. 
Is combination to control the price of labor or other personal service per se a viola•

tion of statute against trusts and monopolies. 23 L.R.A. ( N .S.) 1260. 
Forbidding the sale of a commodity in a particular locality at a lower rate than 

elsewhere for the purpose of stifling competition. 42 L.R.A. (N.S.) 804. 
Forbidding the payment of a higher price for a commodity in a particular commu• 

nity than elsewhere for the purpose of stifling competition. 42 L.R.A. ( N .S.) 82 l .  
Combination o f  dealers as giving right of action, where no statutory provision there-
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for exists, to merchant wbo cannot obtain goods because of such combination. 7
L.R.A . ( l\ .8. ) !i76.

§ 9952. Punishment of corporations. Every corporation, whether organized
under the laws of this state or any other state or country, doing business in this 
state, an<l every person, partnership or association of individuals so doing busi
ness, violat ing any of the provisions of this chapter, is guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine of not less than 6ne 
hun<lrcd <lollars nor more than five thousand dollars. [1907, ch. 259, § 3 ;
R. C. 1905, § 9226 ; 1890, ch. 173, § 3 ;  R. C. 1895, § 7482. ]

§ 9963. Punishment of corporate officers. Every person who as president,
manager, director, stockholder, receiver or agent or other employe of any 
corporation, on behalf of such corporation mentioned in the last section, or as 
a member of any partnership or association of individuals, violates any of 
the provisions of this chapter, upon conviction, shall be fined not to exceed 
two thousand dollars, or imprisoned in the county jail not to exceed one year, 
and, in the discretion of the court, a sentence of both fine and imprisonment 
may be imposed. ( 1907, ch. 259, § 4 ;  R. C. 1905, § 9227 ; 1890, ch. 174, § 3 ;  
R. C. 1 895, § 7483.)

§ 9954. Foreign or domestic corporations violating, prohibited from doing
business in the state. Every domestic or foreign corporation authorized to do 
business in this state, which shall have been found guilty in any court of com
petent jurisdiction of violating any of the provisions of this chapter, is hereby 
denied the right of and prohibited from doing business in this state, and the 
charter, articles of incorporation or authority granted, authorizing such cor
poration to do business in this state, shall cease and become yoid, and it shall 
become the duty of the secretary of state, upon the filing in his office of a certi
fied copy of such judgment, to immediately cancel the authorization or charter 
of such corporation and give such corporation written notice of such cancella
tion. f l 907, ch. 259, § 5 ;  R. C. 1905, § 9232. l 

§ 9955. What necessary in information. In any information or indictment
for any offense named in this chapter it is sufficient to state the purposes of 
the trust or combination and that the accused is a member of, acted with or in 
pursuance to it, without giving its name or description, or how or where it was 
create<l . [ 1907, ch. 259, § 6 ;  R. C. 1905, § 9235. ]  

§ 9956. What necessary to prove in prosecution. In prosecutions under
this chapter it shall be sufficient to prove that a trust or combination exists and 
that the defendant belonged to it or acted for or in connection with it, without 
proving all the members belonging to it or proving or producing any articles 
of agreement or any written instrument on which it may have been based, or 
that . i t  was evidenced by any written instrument at all, and proof that any 
person has been acting as agent of any defendant in transacting the business 
of such defendant in this state, or, while agent of such defendant and in 
the name. belialf or interest of such defendant, violated any of the provisions 
of this chapter, shall coni;titute prima facie proof that the same was the act of 
imch d r fc.ndant. [ 1907, ch.  2fi9, § 7 ;  R. C. 1905, § 9236.] 

§ 9957. Contracts in violation void. Any contract or agreement in viola
tion of the provisions of this chapter shall be absolutely void and not enforce
able either in law or in equity. [1907, ch. 259, § 8 ;  R. C. 1905, § 9237.J 

Agreements c61 1ateral to contracts forming- illl'gal combinations. 11  L.R.A. (N.S. ) 
368 : 30 L.R.A. ( N.S. ) 580 ; 41 L.R.A. (N .S . )  1034 . 

May a person not a pnrty to an R,n-c<•mcnt. who is injured thereby in bl1 bu1ineu, 
assa il  the val idity thereof, on the ground thnt it tends to create or promote a monop0ly. 
26 L.R.A . ( N.S. ) 1 4 8 .  

§ 99o8. Purchaser not liable. No purchaser of any property, article or other
commoclity from any individual,  company, association of individuals or cor
poration transacting business contrary to any provision of the preceding sec
tions of this chapter, shall be liable for the price or payment of such property. 
article or commodi ty, and may plead this chapter as a defense in any suit for 
such price or payment. [ 1907, ch. 259, § 9 ;  R. C. 1905, § 9239.} 
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§ 9959. Taking testimony. Whenever any proceeding shall have been com
menced in any court of competent jurisdiction in this state by the attorney- . 
general against any corporation or corporations, individual or individuals, or 
association of individuals, copartnership or joint stock company or other 
association, under any of the provisions of this chapter, and the attoruey
general desires to take the testimony of any officer, director, agent or employe 
of any such corporation, individual, copartnership, joint stock company or 
association proceeded against, or any member or employe thereof in any court 
in which said action may be pending, or before any person duly authorizPd 
by any court to take testimony in any such action and such individual or indi
viduals whose testimony is desired are without the jurisdiction of the courts of 
this state or reside without the state of North Dakota, or cannot be found 
within this state, then in such case, the attorney-general may file in the court · 
in which said action is pending, in term time or in vacation, or with any judge 
thereof or with any person duly authorized to take the testimony in such 
action, an application in writing, stating therein the name or names of the 
persons or individuals whose testimony he desires to take, and the time when 
and place where he desires the said person to appear and testify, and there
upon the court in which said action is pending, or a judge thereof, or the 
person before whom testimony is being taken, shall immediately issue a notice 
in writing, directed to the attorney or attorneys of record, if any, in said 
cause appearing for any such defendant or defendants or to any defendant, 
agent, officer or employe of any such defendant or defendants who are parties 
to said action, notifying said defendant, attorney or attorneys of record for 
such defendant or other officer, agent or employe of any such party defendant 
that the testimony of the person or persons named in the application of the 
attorney-general is desired and requiring such persons named to appear at the 
time and place therein stated then and there to testify in said action, and 
requiring said defendant, attorney or attorneys of record for any such de
fendant or such officer, agent or employe of any such defendant 
to whom said notice is delivered, or upon whom the same is served, 
to have said officer, agent, employe or representative of such defendant or 
defendants named in such notice whose evidence it is desired to take, at the 
place named in said notice and at the time therein fixed, then and there to 
testify ; provided, however, that such notice shall always allow the persons 
required to testify such reasonable time for travel to the designated point 
where such testimony is required to be given as will, in the judgment of the 
court, be sufficient to permit the person cited to appear, to be present at the 
time and place designated in such notice ; provided, also, that such time shall 
in no case be less than ten days from the service of said notice. Such notice 
may be served by any person authorized by law to serve a subpoena. [1907, 
cl}. 259, § 10. ]  

Attorney-general bas right to aP.pear before grand jury and examine wltne88el I n
regard to matter, relating . to proh ibition law. State ex rel Miller v .  District Ct., li 
N. D. 819, 124 N. W. 417, Ann. Cas. 1912D, 935. 

§ 9960. Failing to testify. Whenever any defendant, attorney or attorneys
of record, or any agent, officer or employe of any such party defendant shall 
have been notified as provided in the preceding section to require any officer, 
agent, director or other employe to attend before any court or other person 
authorized to take the testimony as therein provided, shall fail to appear 
and testify or fail to produce such books, papers or documents as he or they 
shall have been ordered to produce by the court or the person authorized to 
take said evidence, then it shall be the duty of the co�rt before whom said 
action is pending, upon motion of the attorney-general, to strike out the 
a nswer, motion, reply, demurrer or other pleading then or thereafter filed in 
said action or proceeding by any such party defendant whose officer, agent, 
d i rector or employe has neglected or failed to attend or testify or to produce 
any such book, papers or documents as he or they shall have been ordered 
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to produce in said action by the court or the person authorized to take sueh 
testimony, and said court, upon motion of the attorney-general, shall render 
judgment by default against any such defendant. In case any officer, agent, 
employe, director or other representative of any such defendant as herein
before mentioned, who shall reside in or be found within this state, shall be 
subpoenaed to appear and testify in any suit or proceeding brought under the 
provisions of this chapter, or to produce such papers, books and documents 
as shall have been ordered produced by the court, or other person authorized 
to take such testimony, then the answer, motion, demurrer or other pleading 
then or t.bereafter filed by any such defendant shall, on motion of the attorney
general, be stricken out and judgment in said cause rendered as on default. 
[1907, ch. 259, § 11. ] 

§ 9961. Injunction. The court in which any action or suit is brought under
the provisions of this chapter shall, upon the relation of the attorney-general, 
made either at the time of the beginning of said suit or at any time thereafter 
during its pendency, issue an injunction enjoining any defendant, agents or 
other employes of any such defendant from selling or assigning or in any 
other manner disposing of or secreting any of the property or assets of such 
defendant then situated in this state during the pendency of such suit and 
enjoining the removal of any such assets or other property from the jurisdic
tion of this state or the courts thereof; provided, however, that snch injunc
tion shall, on motion of any such defendant, be dissolved, upon the filing of a 
bond in an amount to be approved by the court, conditioned that the de
fendant shall pay any judgment, fine and costs finally entered against the 
defendant in the action or proceeding in which such bond is filed. [1907 , 
ch. 259, § 12. ] 

§ 9962. Judgment. Judgment for fine and costs shall be entered in the
same manner as in civil cases, and shall be enforced in like manner. [1907, 
eh. 259, § 13. ]  

§ 9963. Attorney fees. In addition to the penalties and costs provided for
in this chapter, the court shall allow in any action brought under the provisions 
of this chapter, a reasonable attorneys 's fee, to be assessed as part of the costs 
of said action, which attorney 's fee, so assessed, shall go to the attorney
general or state 's attorney who conducted the prosecution, and shall be re
tained by such attorney-general or state 's attorney as additional compensa
tion to that otherwise allowed by the laws of this state as such attorney
general 's or state 's attorney's salary. [1907, ch. 259, § 14.] 

CHAPTER 66. 
FALSE PERSONATIONS AND CHEATS. 

§ 9964. Palsely personating another. Every person who falsely personate11
another, and in such assumed character, either : 

1. Marries or pretends to marry or to sustain the marriage relation toward
another, with or without the connivance of such other person ; or, 

2. Becomes bail or surety for any party, in any proceeding vhatever, before
any court or officer authorized to take such bail or surety ; or, 

3. Subscribes, verifies, publishes, acknowledges or proves, in the name of
another person, any written instrument, with intent that the same may be 
delivered or used as true; or, 

4. Does any other act whereby, if it were done by the person falsely per
sonated, he might in any event become liable to any suit or prosecution or to 
pay any sum of money, or to incur any charge, forfeiture or penalty, or 
whereby any benefit might accrue to the party personating or to any other 
person, is punishable by imprirnnment in the penitentiary not less than one 
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and not exceeding ten years. [R. C. 1905, § 9242 ; Pen. C. 1877, § 615 ; R. C.
1899, § 7485. ] 

§ 9966. Falsely penonating and receiving. Every person who falsely peir
sonates another, and in such assumed character receives any money or prop
erty, knowing that it is intended to be delivered to the individual so person
ated, with intent to convert the same to his own use, or to that of another 
person who is not entitled thereto, is punishable in the same manner and to 
the same extent as for larceny of the money or property so received. [R. C. 
1905, § 9243 ; Pen. C. 1877, § 616 ; R. C. 1899, § 7486. ) 

§ 9966. Penonating officer and others. Every person who falsely person
ates any public officer, civil or military, or any fireman or any private indi
vidual having special authority by law to perform any act affecting the rights 
or interests of another, or assumes, without authority, any uniform or badge 
_by which such are usually distinguished, and in such assumed character does 
any act whereby another person is injured, defrauded, vexed or annoyed, 
is guilty of a misdemeanor. [R. C. 1905, § 9244 ; Pen. C. 1877, § 617 ; R. C. 
1899, § 7487.J 

§ 9967. Wearing badges prohibited, when, penalty. Any person who will
fully wears the badge or button of the Grand Army of the Republic, the 
insignia, badge or rosette of the Military Order of the Loyal Legion of the 
United States, or the badge or button of Spanish War Veterans, or the 
Sons of Veterans, or of any society, order or organization of five years ' stand
ing in the state of North Dakota, or uses the same to obtain assistance within 
the state, or willfully uses the name of such society, order or organization, the 
titles of its officers, or its insignia, ritual or ceremonies, unless entitled to use 
or wear the same under the constitution and by-laws, rules &Jld regulations
of such order or of such society, order or organization, is guilty of a misde
meanor, and upon conviction thereof is punishable by a ftne of not less than
ten and not exceeding twenty-five dollars for each and every offense. [1907,
ch. 39. § 1 ;  R. C. 1905, § 9245 ; 1887, ch. 187, §§ 1, 2 ;  R. C. 1895, § 7488. )

Right to prohibit wearing of badge of society by nonmember. 2-1 L.R.A. (N.8. ) '7115. 
§ 9968. Obtaining signature or property by false pretenses. Every person

,who, with intent to cheat or defraud another, designedly, by color or aid of any 
false token or writing or other false pretense, obtains the signature of any 
person to any written instrument, or obtains from any person any money or 
property, is punishable by imprisonment in the penitentiary not less than one 
and not exceeding three years or in a county jail not exceeding one year, or 
by a fine not exceeding three times the value of the money or property so ob
tained, or by both such fine and imprisonment. [R. C. 1905, § 9246 ; Pen. C. 
1877, § 618 ; R. C. 1899, § 7489. )  

Must be fraudulent representation of existing or  paat fact by one who knows that it 
ia not true. State v. Stewart, 9 N. D. 409, 83 N. W. 869. 

Fraud is complete when person deceived by false pretenaes parts with hia property. 
State v. Merry, 20 N. D. 337, 127 N. W. 83.  

As to similar provision in Cal. Pen. Code, § 532, aee Ex part.e Neuatadt, 82 Cal. 2'73,
23 Pae. 124 ; Peo,ple v. Cummings, 11-1 Cal -137, 46 Pac. 28-1 ; People v. Bryant, 119 
Cal. 5.l5, 51 Pac. 960 ; PeoJ>le v. Campbell, 127 Cal. 278, 59 Pac. 593 ; People v. Gordon, 
133 Cal . 328, 85 Am. St. Rep. 17-1, 65 Pac. 7-16 ; People v. Howard, 135 Cal. 266, 6'7 
Pac. HS ; People v. Wynn,  140 Cal. 661, 7-1 Pac. lH. 

§ 9969. For charitable purposes. Every person who designedly, by color
or aid of any false token or writing or other false pretenses, obtains the 
gignature of any person to any written instrument, or obtains from any 
person any money or property for any alleged charitable or benevolent purpose 
whatever, is punishable by imprisonment in the penitentiary not less than 
one and not exceeding three years, or in a county jail not exceeding one year, 
or by a fine not exceeding the value of the money or property so obtained, 
or by both such fine and imprisonment. [R. C. 1905, § 9247 ; Pen. C. 1877, 
§ 619 ; R. C. 1899, § 7490. ]

Obtaining money as a charity hy false representations. H L.R.A. (N.S. ) 11'75. 
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§· 9970. Punishment for certain false pretenses. If the false token by which
any money or property is obtained, in violation of sections 9968 and 9969. 
is a promissory note or other negotiable evidence of debt purporting to be 
issued by or under the authority of any banking company or corporation not 
in existence, the person guilty of such cheat is punishable by imprisonment 
in the penitentiary not less than one and not exceeding seven years, instead 
of by the punishments prescribed by those sections. [R. C. 1905, § 9248 ; 
Pen. C. 1877, § 620 ; R. C. 1899, § 7491.] 

§ 9971. When check is false token. The use of a matured check or other
order for the payment of money, as a means of obtaining any signature, 
money or property, such as is specified in the last two sections, by a person 
who knows that a drawer thereof is not entitled to draw for the sum specified 
therein, upon the drawee, is the use of a false token within the meaning of 
those sections, although no representation is made in respect thereto. [R. C. 
1905, § 9249 ; Pen. C. 1877, § 621 ; R. C. 1899, § 7492. ] 

Obtaining property by check with intent to .  atop payment aa falae pretenae. 41 
L.R.A. ( N .S. )  1 70.

G iv ing post-dated check as false pretense. 41 L.R.A. (N.S. ) 173.

§ 9972. Mock auctions. Every person who obtains any money or property
from another, or obtains the signature of another to any written instrument, 
the false making of which would be forgery, by means of any false or fraudu
lent sale of property or pretended property by auction, or by any of the 
prac tices known as mock auctions, is punishable by imprisonment in the peni
tentiary not less than one and not exceeding three years or in a county 
jail not exceeding one year, or by a fine not exceed ing one thousand dollars, 
or by both such fi11e and imprisonment ; .  and, in addition thereto, he forfeits 
any license he may hold to act as an auctioneer, and is forever disqualified 
from receiving a license to act as auctioneer within this state. [R. C. 1905. 
§ 9250 ; Pen. C. 1877, § 622 ; R. C. 1899, § 7493.]

CHAPTER 67. 

SECURING TRANRPORTATIOX OR ADVAXCEMENTS FRAUDULENTLY. 

§ 9973. Fraud by employe in securing transportation or advancements.
Every employe who, with intent to defraud, shall accept or receive trans
portation provided by or at the instance or expense of his employer, from 
any point in this state to or in the direction of the place where he bas con
tracted to perform labor for or render services to such employer, or who shall 
knowingly or with intent to defraud accept or receive the benefit of any 
other pecuniary advancements made by or at the instance and cost of his 
employer under an agreement on the part of such employe to perform labor or 
render services in repayment of the cost of such transportation or of such 
other benefits shall be deemed and adjudged [guilty] of a misdemeanor if 
he shall neglect or refuse to render service_s or perform labor of an equal 
value to the full amount paid for such transportation or other benefits, or shall 
neglect or refuse to pay such employer in money the amount paid therefor. 
The value of the services to be rendered or labor to be performed shall be 
determined by the price agreed to be paid therefor by such employer under 
his contract with the employe. The failure or refusal of any such employe 
to perform such labor or to render such services in accordance with his con
tract or to pay in money the amount paid for such transportation or other 
henefits shall be prima facie evidence of his intent to defraud. [1907, ch. 
WS, § 1 . l  

§ 0974. Penalty. Every person found guilty of such misdemeanor shall be
p11 11 i -; h 1 •d by a fine not exceed ing twen ty-five d ol lars and by imprisonment of 
not l 1•ss t han ten nor more than sixty days. [ 1 907, ch. 208, § 2.] 
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CHAPTER 68. 

§ §  9975-9981

SALE OF PNEUMATIC RUBBER TIRES UNMARKED. 

§ 9975. Rubber tires and casings to be marked. No person shall sell, or
offer for sale, any rubber tires or casings for m;e on motor vehicles unless the 
name of the manufacturer and the year in which the same was made are con
spicuously and permanently marked thereon in raised type cast with the tire 
or casing. Provided, that this act shall .iiot become operative until January 
first, 1914. { 1913, ch. 284, § l.] 

§ 9976. Violation a misdemeanor. Any person who violates any of the pro
visions of this act shall be guilty of a misdemeanor. [1913, ch. 284, § 2.] 

CHAPTER 69. 
FRAUDULE�'TLY FITTING OUT AND DESTROYING VESSELS. 

§ 9977. Officer willfully destroying vessel. Every captain or other officer .
or person in comma;nd or charge of any vessel, who, within this state, willfully 
wrecks, sinks or otherwise injures or destroys such vessel, or any cargo iu 
such vessel, or willfully permits the same to be wrecked, sunk or otherwise 
injured or destroyed, with intent to prejudice or defraud an insurer or any 
other person, is punishable by imprisonment in the penitentiary for life. [R. C. 
1905, § 9251 ; Pen. C. 18i7, § 623 ; R. C. 1899, § 7494.] 

§ 9978. Others, same. Every person other than such as are embraced
within the last section, who is guilty of an act therein prohibited, is punishable 
by imprisonment in the penitentiary not exccedng ten years a1id not lesR 
than three. [R. C. 1905, § 9252; Pen. C. 1877, § 621 ; R. C. 1899, § 7495. ] 

§ 9979. Fitting out vessel with intent to wreck. Every person guilty of
fitting out any vessel, or lading any cargo on board 0£ any vessel, with intent 
to cause or permit the same to be wrecked, sunk or otherwise injureu or 
destroyed, and thereby to prejudice or defraud an insurer or any other 
person, is punishable by imprisonment in the penitentiary not exceeding ten 
years and not less than three. [R. C. 1905, § 9253 ; Pen. C. 1877, § 625 ; R. C. 
1899, § 7496.] 

§ 9980. MaJdng false manifest. Every person guilty of preparing, making
or subscribing any false or fraudulent manifest, invoice, bill of lading, boat 's 
register or protest, with intent to defraud another, is punishable by imprison
Jllent in the penitentiary not less than one and not exceeding three years, 
or by a fine not exceeding one thousand dollars, or both. [R. C. 1905, § 9254 ; 
Pen. C. 1877, § 626 ; R. C. 1899, § 7497.] 

CHAPTER 70. 
FRAUDULENT DESTRUCTION OF PROPERTY INSURED. 

§ 9981. Destroying property insured. Every person who willfully burns or
m any otller manner injures or destroys any property whatever, which is 
at the time insured against loss or damage by fire or by any other casualty, 
with intent to defraud or prejudice the insurer, whether the same is the 
properiy of such person or of any other, is punishable by imprisonment in 
the penitentiary not ex<'<'eding seven years and not less than four. [R. C. 
1905 � 9255 ; Pen. C. 1877, § 627 ; R. C. 1899, § 7498.] 

Arson in s<>tting fire to one's own bu i l ,l ing to inj ure insurer. 32 L.R .A. 648 .  
As to s imi lar provision in Cul .  Pen. Code, § 548, see People v. Fong Hong, 120 Cal . 

ess, 53 Pac. 265. 
22!)�  



§§  9982-9988 PENAL CODE. False lrcigl, ts, M cus:1 1·; ·!! 

§ 9982. Presenting false proof of loss. Every person who presents or
causes to be presented any false or  fraudulent claim, or  any proof in  support 
of any such claim, upon any contract of insurance, for the payment of any 
loss, or who prepares, makes or subscribes any account, certificate, survey, 
affidavit, proof of loss or other book, paper or writing, with intent to present 
or use the same, or to allow it to be presented or used in support of any 
such claim, is punishable by imprisonment in the penitentiary not less than 
one and not exceeding three years, or by a fine not exceeding one thousand 
dollars, or both. [R. C. 1905, § 9256 ; Pen. C. 1877, § 628 ; R. C. 1899, § 7499.J 

CHAPTER 71. 

FALSE WEIGHTS AND MEASURES. 

§ 9983. False weights and measures. If any person with intent to defraud,
uses a false balance, weight or measure, in the weighing · or measuring of 
anything whatever that is purchased, sold, bartered, shipped or delivered, · 
for sale or barter, or that is pledged or given in payment, he shall be punished 
by fine not exceeding one hundred dollars nor less than five dollars, or by 
imprisonment in a county jail not more than thirty days, or by both such 
fine and imprisonment, and shall be liable to the injured party in double 
the amount of damages. [R. C. 1905, § 9257 ; Pen. C. 1877, § 629 ; R. C. 1899, 
§ 7500. l

Validity of sale by false weights and measures. 12 L.R.A. (N.S. ) IS99'. 
§ 9984. Retaining same. Every person who retains in his possession any

weight or measure, knowing it to be false, unless it appears beyond a reason
able doubt that it was so retained without intent to use it, or permits it to 
be used in violation of the last section, shall be punished as therein provided. 
[R. C. 1905, § 9258 ; Pen. C. 1877, § 630 ; R. C. 1899, § 7501. ] 

§ 9985. Officer may seize same. Every person who is authorized or en
joined by law to arrest another person for a violation of sections 9983 and 
9984, is equally authorized and enjoined to seize any false weights or measures 
found in the possession of the person so arrested, and to deliver the same to 
the magistrate before whom the person so arrested is required to be taken. 
[R. C. 1905, § 9259 ; Pen. C. 1877, § 631 ; R. C. 1899, § 7502.] 

§ 9986. May be tested and destroyed. The magistrate to whom any weight
or measure is delivered, pursuant to the last section, shall, upon the examina
tion of the accused, or, if the examination is delayed or prevented, without 
awaiting such examination, cause the same to be tested by comparison with 
standards conformable to law ; and if he finds it to be false, he shall cause 
it to be destroyed, or to be delivered to the state 's attorney of the county 
in which the accused is liable to prosecution or trial, as the interests of 
justice in his judgment may require . [R. C. 1905, § 9260 ; Pen. C. 1877, § 632 ; 
R. C. 1899, § 7503.]

§ 9987. Duty of state 's attorney. Upon the conviction of the accused,
such state 's attorney shall cause any weight or measure in respect whereof 
the accused stands convicted, and which remains in the possession or under 
the control of such state 's attorney, to be destroyed. [R. C. 1905, § 9261 ; Pen . 
C. 1877, § 633 ; R. C. 1899, § 7504. ]

§ 9988. Stamping false weight or ta.re. Every person who knowingly
marks or stamps false or short weight or false tare on any cask or package, 
or knowingly sells or offers for sale any cask or package so marked, is guilty 
of a misdemeanor. [R. C. 1905, § 9262 ; Pen. C. 1877, § 634 ; R: C. 1899, § 7505. )  
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Illegal Branding of Stoel:. PENAL CODE. §§  9989-9992

CHAPTER 72. 

FALSE AND MISLEADING .ADVERTISING. 

I 9989. Palse and misleading advertising prohibited. .Any person, firm, 
corporation or association who, with intent to sell or in any wise dispose of 
foods, drugs, medicines, merchandise, securities, service, paints, varnishes, 
oils, clothing, wearing apparel, machinery or anything offered by such person, 
firm or corporation or association, directly or indirectly, to the public for sale 
or distribution, or with intent to increase the consumption thereof or 
to induce the public in any manner to enter into any obligation relating thereto 
or to acquire title thereto, or an interest therein, makes, publishes, dissemi
nates, circulates or places before the public, or causes directly or indirectly, 
to be made, published, disseminated, circulated or placed before the public, 
in this state, in a newspaper or other publication or in the form of a book, 
notice, handbill, poster, bill, circular, pamphlet, tag, label or letter, or in 
any other way, an advertisement of any sort regarding foods, drugs, medicines, 
patent and proprietary products, merchandise, securities, service, medical 
treatment, paints, varnishes, oils, clothing, wearing apparel, machinery or any
thing so offered to the public, which advertisement contains any assertion, 
representation or statement of fact which is untrue, deceptive or misleading, 
shall be �ilty of a misdemeanor. [1913, ch. 3, § 1 . ]  

§ 9990. Powers and duties of officers as to enforcement of law prohibiting
false and misleading advertising·. It shall be the duty of the state 's attorneys, 
sheriffs, police officers, health officers and the food commissioners to en{orce 
the provisions of this statute, and for the purpose thereof they shall have 
ingress and egress to all places of business where it is believed that violations of 
this statute, herein before defined, are being made. Grand juries and state 's 
attorneys shall have full inquisitorial powers over offenses committed under 
this act, and state 's attorneys shall make investigations and prosecutions when 
proper evidence is furnished to them. (1913, ch . 3, § 2 . ]  

§ 9991. Penalty for false and mislea:iing advertising. .Any person, firm,
corporation or association violating the provisions of this statute, or who 
nids another to violate the same, shall be guilty of a misdemeanor, and on 
conviction shall be fined not less than ten ($10.00) dollars nor more than one 
hundred ($100.00) dollars for the first offense and for each subsequent offense 
shall be fined not less than one hundred ($100.00) dollars, or sixty (60) days 
in jail, or both, at the discretion of the court. [1913, eh. 3, § 3.] 

CHAPTER 73. 

ILLEGAL BRANDING OF STOCK. 
§ 9992. Unlawfully branding or stealing stock. Every person who will

fully and unlawfully marks, brands, kills or sells, or causes to be marked, 
branded, killed or sold, any horse, mule, cow, calf or other neat cattle, or 
any sheep or swine, the property of another, is guilty of a felony, and upon 
conviction thereof, is punishable by imprisonment in the penitentiary for not 
less than one and not exceeding five years, or by fine of not less than five 
hundred dollars and not exceeding one thousand dollars, or by both. Every 
person who commits grand larceny of any animal above specified, the property 
of another, shall, upon conviction thereof, be punished by imprisonment in 
th<> peniteutiary not less than one and not exceeding ten years, or by a fine 
of n ot l ess than five hundred dollars and not exceeding one thousand dollars, 
or hy both such fine and imprisonment. [R. C. 1905, § 9263 ; 1897, ch. 70 ; 
It C. l R'.l '.l . § 7506 . l  
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§ § 9�93-9998 PENAL CODE. Illegal Branding of Stoel.:. 

§ 9993. _Willfully cutting off ears from stock. Every person who will fully
cu�s o� P-1ther or both earn of any horse, colt, mule, cow, calf, ox, shct•p or 
swn_ie, 1s guilty of a misdemeanor, and upon conviction thereof is puu ishuble
by nnprisoument in the county jail not exceeding thirty - days, or by a fine 
of not less than twenty-five an<l not exceeding one hundred dollars for eu.d1 
and every animal so maimed. [R. C. 1905, § 9264 ; 1891, ch. 42, § 2 ;  R. l: '.

1895. § 7 :>07 . J  . 
. . '. 

§ 9994. Willfully driving stock from range. Every person who will fully'
drives or causes to be driven, any horses, mules, catt le, she.ep or swi1 1e from.· 
the c11stoma1·y range of such animals, without the perm ission of the  . owner · 
thereof. i s  gui l ty of a misdemeanor, and upon conviction thereof is pun ishabl e ·  
by impri:-m1ment in the county jai l  not less than thirty days aud not e.xc<'eding 
s ix  mout hs .  or by a fine of not less than fi fty and not exceeding one  hundred' 
dol l ars, or by both. [ R. C. H l05, § 9265 ; 1891 ,  ch.  42, § 3 ;  R. C. 1895, § 7508.J :  

§ 9995. Unlawfully branding of stock. Every person who, at any 'time
betwcl'n the first day of November and the first day of May following. brands 
or marks any horse, colt, mule, ass, cow, calf, sheep, swine or other animal 
t hat is running at large, is guilty of a misdemeanor, and upon conviction 
thPreof is pun i shable by imprisonment in the county jail not exceeding thirty 
days, or by a fine of not less than twenty-five and not exceeding one hundred :  
dol l ars. or hy  both . [R .  C .  1905, § 9266 ; 1891, ch. 4 1 ,  § 1 ;  R. C .  1895, § 7509. ] 

§ 9996. Exception. The provisions of  the last section shall not be con
strned to prevent the owner of any such animals as are mentioned therein, 
from brnndin g tl1em on his own premises at any time in the presence of two 
or more responsible citizens of this state as witnesses of such branding. 
[R.  C. 1 !105, § 9267 ; 1897, ch. 41, § 1 ;  R. C. 1895, § 7510.] 

§ 9997. Report to secretary of state. Penalty. Any butcher in this state
who shall k i l l  within this state any head of neat cattle. upon which there is 
a brand. shall keep a record thereof showing from whom such animal was 
purchased, when and where purchased, and the place of residence of the 
person from whom purchased. the sex and age of the animal to the best of 
his knowledge, and a description of any and all brands thereon, which record 
shall be open to inspection during b1 .siness hours by the state 's attorney, or 
person authorized by him, of the county in which such butcher or person 
killing said cattle shall reside. It shall be the duty or every butcher killing 
branded eattle within this state to make a verified report to the secretary of 
state on the first day of each and every month, the facts required to be made 
of record by this section, upon blank forms which shall be provided for 
that purpose by said secretary and furnished to butchers upon application 
there for without cost. Any person engaged in the business of kill ing any 
of the 1tnimals mentionen in this section and selling the meat thereof, either 
at retail or wholesale, shall be deemed a butcher. Any person who violates 
any of the  provisions of this s<'ction is guilty of a misdemeanor. [R. C. 1905, 
§ 9268 : 1 899. ch. 37 ; R. C. 1899, § 751 0a. l

§ 9998. Must expose hide to purchaser. Penalty. Every person who offers
to sell or sells any beef and fails to expose to the purchaser on demand the 
hide of the animal to be sold or sold, and does not keep such hide for ten 
days aftC'r the sale, at his place - of residence. or refuses to all ow the same 
to be inspected by any other person, is punishable by imprisonment in the 
county j ail not exc<'C'd ing three m onths ,  or by fine not exceeding one hUBdred 
dollars, or both. [R. C. 1905, § 9269 ; 1901, ch. 31.J 
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l<'raudulent Insolvenciu. PENAL CODE. §§ 9999-lOOOj

CHAPTER 74 . 
. FRAUDUL1prr INSOLVENCIES BY IXDIVIDUALS. 

§ 9999. Fraudulent conveyance. Every person who, being a party to any
co11 \·�yance or assignment of any real or personal property or of any interest 
thercm, made or created with intent to defraud prior . or sub�quent pur-: 
ehase l's, or to hinder, delay or defraud creditors or other persons, and every 
person bP.ing privy to or knowing of such conveyance, assignment or charge, 
who will fully puts the same in use as having been made in good faith, is 
gui l ty of a misdemeanor. [H,. C. 1905, § 9270; Pen. C. 1877, § 635 ; R. C. 1899, 
§ 7511. )

Conveyance to secure honest debt not fraudulent. Paulson Y. Ward, 4 N .  D. 100, 
68 X. W. 792. 

Fraud upon creditors cannot be predicated upon the disposition of a homestead. 
KYcllo v. Taylor, 5 N. D. 76, 63 N. W. 889. 

§ 10000. Removing property to a.void execution. Every person who re
mo, es any of his property out of any county, with intent to prevent the 
samrl frbm being levied upon by any execution or attachment, or who secretes, 
assigns, conveys or otherwise disposes of any of his property, with intent 
to defraud any creditor, or to prevent such property being made liable for 
the payment of his debts, and every person who receives any such property 
with such intent, is guilty of a misdemeanor. [R. C. 1905, § 9271 ; Pen. C. 
18i7, § 6:\6 ;  R. C. 1899, § 7512 . )  

§ 10001. Unlawfully preferring creditors. Every ·person who, knowing that
his property is insufficient for the payment of all his lawful debts, assigns, 
transfers or delivers any property for the benefit of any creditor or creditors, 
11pon auy trust or condition, that any creditor shall receive a preference 
or priority over any other, except in the cases in which such preference is 
expressly allowed to be given by law, or with intent to create such preference 
or priority, is guilty of a misdemeanor. [R. C. 1905, § 9272; Pen. C. 1877, 
§ 637 ; R. C. 1899, § 7513. )

§ 10002. Frauds in insolvencies. Every person who, upon making or prose
cuting ar:y application for a discharge as an insolvent debtor, under the pro
visions of any law now in force or that may hereafter be enacted, either : 

1. Fraudulently presents, or authorizes to be presented on his behalf such
application, in a case in which it is not authorized by law ; or, 

3. Makes or presents to any court or officer, in support of such application,
any pet ition, schedule, book, account, voucher or other paper or document, 
knowing the same to contain any false statement; or, 

3. Fraudulently makes and e�hibits, or alters, obliterates or destroys any
acr'.otmt or voucher relating to the condition of his affairs, or any entry or 
stakment in such account or voucher ; or, 

4. Practices any fraud upon any creditor, with intent to induce him to
petit ion for or consent to such discharge ; or, 

5. Conspires with or induces any person fraudulently to unite as creditor
in auy petition for such discharge, or to practice any fraud in aid thereof, 

Is gui l ty of a misdemeanor. (R. C. 1905, § 9273 ; Pen. C. 1877, § 638 ; R. 0. 
1899, § 7514.] 
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§§ 10003-10009 PENAL CODE. Praudulent lnsolven1 ies. 

CHAPTER 75. 
FRAUDULENT INSOLVENCIES BY CORPORATIONS, AND OTHER FRAUDS IN THEIR 

MANAGEMENT. 

§ 10003. Fictitious subscriptions for stock. Every person who signs the
name of a fictitious person to any subscription for or agreement to take 
stock in a&ny corporation, existing or proposed, and every person who signs 
to any subscription or agreement, the name of any person, knowing that such · 
person has not means or does not intend in good faith to comply with all 
the terms thereof, or under any understanding or agreement that the terms 
of such subscription or agreement are not to be complied with or enforced, 
is guilty of a misdemeanor. [R. C. 1905, § 9274; Pen. C. 1877, § 639 ; R. C. 
1899, § 7515.] 

§ 10004. Fra.ud in procuring orpnization. Every officer, agent or clerk
of any corporation, or of any persons proposing to organize a corporation, or 
to increase the capital stock of any corporation, who knowingly exhibits any 
false, forged or altered book, paper, voucher, security or other instrument 
of evidence, to any public officer or board authorized by law to examine the 
organization of such corporation, or to investigate its affairs, or to allow an 
increase of its capital, with intent to deceive such officer or board in respect 
thereto, is punishable by imprisonment in the penitentiary not less than one 
ard not exceeding ten years. [R. C. 1905, § 9275; Pen. C. 1877, § 640 ;  R. C. 
1899, § 7516.] 

§ 10005. Unlawful use of names. Ev�ry person who, without being author
ized so to do, subscribes the name of another to, or inserts the name of another 
in any prospectus, circular or other advertisement or announcement of any 
corporation or joint stock association existing or intended to be formed, with 
intent to permit the same to be published, and thereby to lead persons to 
believe that the person whose name is so subscribed is an officer, agent, member 
or promoter of such corporation or association, is guilty of a misdemeanor. 
[R. C. 1905, § 9276 ; Pen·. C. 1877, § 641; R. C. 1899, § 7517.] 

§ 10006. Unlawful loans by bank directors. Every director of any corpora
tion having banking powers, who concurs in any vote or act of the directors 
of such corporation or any of them, by which it is intended to make any 
loan or discount to any director of such corporation, or upon paper upon 
which any such director is responsible, for an amount greater than is allowed 
by law, is guilty of a misdemeanor. [R. C. 1905, § 9277 ; 1897, ch. 32; R. C. 
1899, § 7518.] 

§ 10007. Unauthorised loans not invalid. Nothing in the last section shall
render any loan made by the directors of any such corporation in violation 
thereof. invalid. [R. C. 1905, § 9278 ; Pen. C. 1877, § 644; R. C. 1899, § 7519.]  

§ 10008. Sale or pledge of bank notes. Every officer or agent of any cor
poration having banking powers, who sells or causes or permits to be sold. 
any bank notes of such corporation, or pledges or hypothecates or causes or 
permits to be pledged or hypothecated, with any other corporation, association 
or indivi<lual, any such notes as a security for a loan or for any liability of 
such corporation, is punishable by imprisonment in a county jail not exceeding 
one year, or by a fine not exceeding five thousand dollars, or both. [R. C. 
1905. § 9279 : Pen. C. 1877, § 645 ; R. C. 1899, § 7520.] 

§ 10009. Unlawful issue of bank notes. Every officer or agent of any
corpot·a t ion having banking powers, who issues or puts in circulation, or 
earn,1•s or permits to be issued or put in circulation, the bank notes of such 
corpora t ion,  to an amount which , together with previous issues, leaves in 
r i ri: 1 1 l n t i on or out standing a greater amount of notes than such corporation is 
n l l mn· t l  hy 1 11w  to issnc and circul ate, is punishable by imprisonment in a 
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Fl'audulent Insolvenciu. PENAL CODE. §§ 10009-10014

county jail not exceeding one year, or by a fine not exceeding five thousand 
dollars. or both. [R. C. 1905, § 9280; Pen. C. 1877, § 646 ; R. C. 1899, § 7521. ] 

§ 10010. Unlawful guarantee or indorsement. Every officer or agent of
any banking corporation, who makes or delivers any guaranty or indorse
ment upon behalf of such corporation, whereby it may become liable upon 
any o! its discounted notes, bills or obligations, in any sum beyond the 1unount 
of loans and discounts which S11ch corporation may legally make, is guilty of 
a misdemeanor. [R. C. 1905, § 9281 ; Pen. C. 1877, § 647;  R. C. 1899, § 7522. ) 

§ 10011. Ba.nk officer overdrawing account. Every officer, agent, teller,
clerk or servant of any bank, banking association or savings bank, who know
ingly overdraws his account with such bank, and thereby wrongfully obtains 
money, notes or funds of such bank, is guilty of a misdemeanor. [B. C. 1905, 
§ 9282 ; Pen. C. 1877, § 648 ; R. C. 1899, § 7523.]

§ 10012. Insolvent bank or officer receiving deposit. No bank, banking
house, exchange broker or deposit office or firm, company, eorporati�n or 
party engaged in the banking, brokerage or deposit business, shall accept or 
rP.ceive on deposit, with or without interest, any moneys, bank bills or notes, or 
United States notes or United States treasury notes or currency or other 
notes, bills or drafts circulating as money or currency, when such bank, 
banking house, exchange broker or deposit office, firm, company or corporation 
or party is insolvent ; and if any such bank, banking house, exchange broker 
or deposit office, firm, company, corporation or party shall receive or accept 
on deposit any such deposits as aforesaid when insolvent, any officer, director, 
cashier, manager, member, party or managing party thereof, knowing of 
such insolvency, who shall knowingly receive or accept, be accessory or permit 
or connive at the receiving or accepting on deposit therein or thereby, any 
such deposit as aforesaid, shall be guilty of a felony, and upon conviction 
shall be punished by imprisonment in the penitentiary not less than one and 
not exceeding ten years, or by imprisonment in the county jail not to exceed 
one year, or by both fine and imprisonment, the fine not to exceed ten thousand 
dollars. [B. C. 1905, § 9283 ; 1879, ch. 5, § l ;  1893, ch. 27, § § 25, 26 ; B. C. 
1895, § 7524. ] 

The word " insolvent " meana preaent inabilit, to pay depoaitora aa banka uaually do, 
and meet all liabilitiea aa they become due in ordmary course of buaineu. State v. 
Stevena, 16 S. D. 30!1, 92 N. W. 420. 

When ia a bank inaolvent within atatute making it an otrenae to receive further 
depoaita. 20 L.R.A. (N.S. ) 444. 

§ 10013. Omitting to enter receipt of property. Every director, officer or
agent of any corporation or joint stock association, who knowingly receives or 
possesses himself of any property of S11ch corporation or association, other
wise than in payment of a just demand, and who, with intent to defraud, 
omits to make or to cause or direct to be made, a full and true entry thereof, 
in the books or accounts of such corporation or association, is guilty of a 
misdemeanor. [R. C. 1905, § 9284 ; Pen. C. 1877, § 649; R. C. 1899, § 7525.) 

.Aa to aimilar provision in Cal. Pen. Code, I 563, aee People "'· Palmer, 53 Cal. 615 ; 
People v. Leonard, 103 Cal. 200, 87 Pac. 222, 

§ 10014. Fraudulent destruction of books. Every director, officer, agent
or member of any corporation or joint stock association, who, with intent to 
defraud, destroys, alters, mutilates or falsifies any of the books, papers, writ- . 
ings or securities belonging to such corporation or association, or makes or 
concurs in the making of any false entry, or omits or concurs in omitting 
to make any material entry in any book of accounts or other record or docu
ment kept by such corporation or association, is punishable by imprison
ment in the penitentiary not less than one and not exceeding ten years, or 
b,v imprisonment in a county jail not exceeding one y�ar, _or by a fine not 
exceedin� five hundred dollars, or by both such fine and unpr1sonment. [R. C. 
1905, § 9285; Pen. C. 1877, § 650; R. C. 1899, § 7526. ) 

Aa to aimilar provit>ion in Cal. Pen. Code, I 564, ■ee People v. Cooper, 53 Cal . 647. 
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§§  10015-10023 PENAL CODE. Fraudulent Insolvencies. 

§ 10015. Publishing false report. Every director, officer or agent of any
corporation or joint stock association, who knowingly concnrs in making 
or pnblishing nny written report, exhibit or statement of its affairs or 
pecnniary condition, containing nny material stntement which is false, other 
than as are mcntimw<l in sections 10004 and 10005, or willfully refuses or 
nE>glE>cts to make or deliver any written report. exhibit or statement required 
l>y law. ii; guil ty of a misdemeanor. [R. C. 1905, § 9286 ; Pen. C. 1877, § 651;
R. C. 1 899, § 7527. )

§ 10016. Refusing to permit inspection of books. Every officer or agent
of a ny corporation having or keeping an oflfo� within this state, who has 
in h is custody or control any book, paper or document. of i;uch corporation, 
and who refuses to give to a stockholder or member of such ,.orporation, 
la w fu l l y  demanding, during office hours. to inspect or tak<' a copy of the 
r-a_m<>  or any part thereof, a reasonable opport,mity so to do, is guil ty of a
m 1sclPmra 11or. [R. C. 1 905, § 9287 ; Pen. C. 1877, § 652 ; R. C. 1899, § 7528. ]  

§ 10017. Insolvencies deemed fraudulent. Every insolvency of a mornwed
co1·porati'.in is deemed fraudulent unless its affairs appear, upon investigation, 
to hn ,·t.> lJecn administered fairly and legal ly, and gt:nerally with the same 
cai·e and diligence that agents reeeiving a compensation for their serv ieeR Are 
bo11 1 1d by law to observe. [R. C. 1905, § 9288 ; Pen. C. 1877, § 653 ; R. C. 1899, 
§ 75�9. )

§ 10018. How fraudulent acts punishable. In every case of a fraudulent
insol wncy of a moneyed corporation, every director thereof who participated 
in such fra11d, if no other punishment is prescribed theref.or by this code, 
or A ny of the aets wh ich are specified as continuing in force, is guilty of a 
mis<l t >mennor. [R .  C. 1 !J05, § 9289 ; Pen. C. 1 877, § 654 ; R. C. 1 899, § 7630. ] 

§ 10019. How violation of duty punishable. Every d irector of any mon<'yed
corpora t i on who willfnl ly does any act, as such director, which is expressly 
forbidd<'n by law, or wi llful ly omits to pt>rform any duty expressly imposed 
upon h im as such director, by law, the punishment for which act or omission 
is not otherwise pr<'scrilied by this code, or by some of the acts which it 
spee ifics as continu ing in force, is gni l ty of a misdemeanor. [R. C. 1905, 
§ 9290 : Pen. C. 1 877, § 655 ; R. C. 1S99, § 7531 . 1

§ 10020. When director deemed to have knowledge. Every director of a
corporation or joint stock association is deemed to possess such a knowledge 
of the affairs of his corporation, as to enable him to determine whether any 
act., proceeding or omission of its directors is a violation of th is chapter. 
[R. C. 1 905, § 9291; Pen. C. 1877, § 658 ; R. C. 1899, § 7532.] 

§ 10021. When director presumed to have assented. Every director of a
corporation or joint stock association who is present at a meeting of the 
directors at which any act, proceeding or omission of such directors in 
violation of this chapter occurs, is deemed to have concurred therein, unles..� 
he at the time causes, or in writing requires, his dissent therefrom to ho 
entered in the minutes of the directors. [ R. C. 1905, § 9292 ; Pen. C. 1877, 
§ 659 ; R. C. 1899, § 7533.]

§ 10022. Same, when director was absent from meeting. Every director of
a corporation or joint stock association, although not present · at a meeting of 
the directors at which any act, proceeding or omission of such directors in 
violation of this chapter occurs, is deemed to have concurred therein, if the 
facts constituting such violation appear on the record or minutes of the 
proceedings of the board of directors, and he remains a director of the same 
company for six months ther�after, and does not, within that time, cause or 
in writ ing require his dissent from such illegality to be entered in the minutes 
of the di rectors. [R. C. r no5, § 9293 ; Pen. C. 1877, § 660; R. C. 1899, § 7534. ) 

§ 10023. Foreign corporation no defense. It is no defense to a _prosecution
for a violation of the  provisi ons of t h is chapter, that the corporation was one 
created by the laws of another state, government or country, if it was one 
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carrying on business or keeping an officer thereof, within this state. [R. C. 
HI05, § �294 ; _Pen. C. 1877, § 661 ; R. C. 1899, § 7535.]  

§ 10024. Dll'ector defined. The term " director, " as used in this chapter,
embrace_s any of the persons having by law the direction or mana gement of 
�he affairs of a corporation by whatever name such persons are described in 
its charter, or known by law. (R. C. 1905, § 9295 ; Pen. C. 1877, § 662 ; R. C. 
1899, § 7{;36.} 

CHAPTER 76. 
REQUISITES OF STEAlIBOAT TICKETS. 

§ 10025. Dela.y in departure of vessels. Whenever the departure of any
vessel, for a passage on board of which, to a port without this state, any 
ticket or instrument has been sold, is delayed more than two days after the 
day of departure mentioned in such ticket, the person holding such ticket is  
entitled tc his board and lodging in such vessel, without any additional charge, 
from the second day after the day named for departure, until the actual 
departure of such vessel, and is also entitled to receive from the owners or 
consignees of such vessel fifty cents per day for each day of such detention. 
And in ease of refusal on the part of the owners, consignees or master of 
' the vessel so detained to comply with this section, the person holding such 
ticket is entitled to recover back from the owners or consignees the amount 
of passage paid by him, together with his damages for such detention.  not 
('XCeediui; fifty dollars. [R. C. 1905, § 9296 ; Pen. C. 1877, § 671 ; R. C. 1899, 
§ 7537 . ] . ·  

§ 10026. Passenger ticket. Missouri river. Requis!tes. Every ticket or
instrument issn<'d as evidt'nee of a right of passage upon the Missouri river, 
from any port in this state to any port of any other state or territory, and 
every certificate or order issued for the pnrpose, or under pretense of pro
curing any such ticket or instrument, and every receipt for money paid 
for any such ticket or instrument must state the name of the vessel on board 
of which the passage is to be made, the name of the owners or consignees 
of such vessel, the name of the company or line, if any, to which such vessel 
belongs, the place from which such passa ge is to commence, the place where 
snch pass�ge is to terminate, the day of the month and year upon which the 
voyage is to commence, the name of the person or persons purchasing such 
ticket or instrument or receiving such order, certificate or receipt and the 
amount paid therefor ; and such ticket or instntment, order, certificate or 
receipt, unless sold or issued by the owners or consignees of such vessel, must 
be signed by their authorized agent. [R. C. 1905, § 9297 ; Pen. C. 1877, § 672 ; 
R. C. l 899. § 7538.]

§ 10027. Violation of last section. Punishment. Every person who issues,
sells or delivers to another, any ticket, instrument, certificate, order or receipt, 
which is not made or filled out as prescribed in the last section, is guilty of a 
misdemeanor. [R. C. 1905, § 9298 ; Pen. C. 1877, § 673 ; R. C. 1899, § 7539.]  

CHAPTER 77. 
FRAUDULENT ISSUE OF DOCUMENTS OF TITLES TO MEUCHANDISE. 

§ 10028. Bills of lading. Fraudulent. Punishment. Every person being
the master, owner or agent of any vessel , or officer or agent of any railroad, 
express or transportation company or otherwise being or representing any 
carrier, who delivers any bill of lading, receipt or otl1er voucher, or by which 
it  appt•ars that any merchandise of any description bas been sh ipped on board 
any ,· cssel or delivered to any railroad, express or transportation company 
or other carrier, unless the same has been so shipped or delivered, and is 
at the time actually under the control of such carrier, or the master, owner 
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�r agent of such vessel, or of some officer or agent of such company, to be 
for,�ard�d as expr�ssed in sue� bil� of lading, receipt or voucher, is punishable 
by 1mpr1sonment m the pemtentiary not less than one and not exceeding 
five years, or by a fine not exceeding one thousand dollars, or both. [R. C. 
1 905, § 9299 ; Pen. C. 1877, § 677 ; R. C. 1899, § 7540.] 

§ 1�029. Wa.reho'll:8e receipts. Fraudulent. Punishment. Every person
carrymg on the busmess of a warehouseman, wharfinger or other depositary 
of property, who issues any receipt, bill of lading or other voucher for any 
merchandise of any description which has not been actually received upon 
the premises of such person, and is not under his actual control at the time 
of issuing such instrument, whether such instrument is issued to a person 
as being the owner of such merchandise or as security for any indebtedness, 
is punishable by imprisonment in the penitentiary not less than one and 
not exceeding five years, or by a fine not exceeding one thousand dollars, or 
both. [R. C. 1905, § 9300 ; Pen. C. 1877, § 678 ; R. C. 1899, § 7541.] 

§ 10030. Sa.me. Exceptions. No person can be convicted of any offense
under the last two sections by reason that the contents of any barrel, box, 
case, cask or other vessel or package mentioned in the bill of lading, receipt 
or other voucher, did not correspond with the description given in such 
instrument of the merchandise received, if such description corresponded sub
stantially with the marks, labels or brands upon the outside of such vessel 
or package, unless it appears that the accused knew that such marks, labels 
or brands were untrue. [R. C. 1905, § 9301 ; Pen. C. 1877, § 679 ; R. C. 1899, 
§ 7542.)

§ 10031. Warehouse receipt. Duplicate. Every person mentioned in sec
tions 10028 and 10029, who issues any second or duplicate receipt or voucher, 
of a kind specified in those sections, at a time while any former receipt 
or voucher for the merchandise specified in such second receipt is outstanding 
and uncancelled, without writing across the face of the same the word " dupli
cate, " in a plain and legible manner, is punishable by imprisonment in the 
penitentiary not less than one and not exceeding five years, or by a fine not 
exceeding one thousand dollars, or both. [R. C. 1905, § 9302 ; Pen. C. 1877, 
§ 680 ; R. C. 1899, § 7543. )

§ 10032. Selling goods without consent of holder of bill of lading. Every
person mentioned in sections 10028 and 10029, who sells, hypothecates or 
pledges any merchandise for which any bill of lading, receipt or voucher has 
been issued by him, without the consent in writing thereto of the person 
holding ,mch bill, receipt or voucher, is punishable by imprisonment in the 
penitentiary not less than one and not exceeding five years, or by a fine not 
exceeding one thousand dollars, or both. [R. C. 1905, § 9303 ; Pen. C. 1877, 
§ 681 ; R. C. 1899, § 7544.]

§ 10033. Bill of lading or receipt must be cancelled. Every person, such as
mentioned in section 10029, who delivers to another any merchandise for 
which any bill of lading, receipt or voucher has been issued, unless such 
receipt or voucher bore upon its face the words " not negotiable, "  plainly 
written or stamped, or unless such receipt is surrendered to be cancelled at 
the time of such delivery, or unless, in the case of a partial delivery, a 
memorandum thereof is indorsed upon such receipt or voucher, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding 
five yeara, or by a fine not exceeding one thousand dollars, or both. [R. C. 

1905. § 9304 ; Pen. C. 1877, § 682 ; R. C. 1899, § 7545.] 
§ 10034. When last two sections do not a.pply. The last two sections do

not apply when property is demanded by virtue of process of law. [R. C. 
1905, § 9305 ; Pen. C. 1877, § 683 ; R. C. 1899, § 7546.) 
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Malicious Injury, Railroacu. PENAL CODE. §§ 10035-100-13

CHAPTER 78. 
MALICIOUS INJURIES TO RAILROADS, HIGHWAYS, BRIDGES, TELEGRAPHS .AND 

DITCHES. 

§ 10035. Injuries to railroads. Every person who maliciously, either:
1. Removes, displaces, injures or destroys any part of any railroad, whether

for steam or horse cars, or any track of any railroad, or any branch or 
branchway, switch, turnout, bridge, viaduct, culvert, embankment, station 
house or other structure or fixture, or any part thereof, attached to or con
nected with any railroad; or, 

2. Places any obstruction upon the rails or track of any railroad, or any
branch, branchway or turnout connected with any railroad, 

ls pulllilhable by imprisonment in the penitentiary not less than one and 
not exceeding four years, or in a county jail not less than six months. [R. C. 
190)>, § 9306; Pen. C. 1877, § 684; R. C. 1899, § 7547.] 

§ 10036. When dee.th results therefrom. Whenever any offense specified
in the last section results in the death of any human being, the offender 
is punishable by imprisonment in the penitentiary for not less than four years. 
[R. C. 1905, § 9307; Pen. C. 1877, § 685; R. C. 1899, § 7548.] 

§ 10037. Injuries to highways. Every person who maliciously digs up,
removes, displaces, breaks or otherwise injures or destroys any public highway 
or bridge, or any private way laid out by authority of law, or bridge upon 
such way, is guilty of a felony. [B. C. 1905, § 9308; Pen. C. 1877, § 686; R. C. 
1899, § 7549.] 

§ 10038. Obstructing highway. Ba.rbed wire fence. Every person who
shall knowingly and willfully obstruct or plow up, or cause to be obstructed 
or plowed up, any public highway or public street of any town, except by 
order of the road supervisors for the purpose of working the same, or injure 
any bridge on the public highway, or shall build or place a barbed wire fence 
across any well traveled trail, which has been the usual and common route 
of travel for not less than one year prior to the commission of the offe,nse, 
without placing on the outside of the top tier of barbed wire on said fence, a 
board, pole or other suitable protection, to be at least sixteen feet in length, 
shall be deemed guilty of a misdemeanor, and upon conviction shall be pun
ished by fine not exceeding one hundred dollars, and shall be liable for all 
damages to person or property by reason of the same. [R. C. 1905, § 9309; 
Pen. C. 1877, § 687; 1895, ch. 92, § 1; R. C. 1899, § 7550.] 

To support verdict for damages there must be some evidence connl!'eting defendant 
with the unlawful act. Kunhert v. Angell, 8 N. D. 198, 77 N. W. 1015; Kunhert v. 
Angell, 10 N. D. 59, 84 N. W. 579. 

§ 10039. Depositing glass on streets unlawful. Any person who shall leave,
throw or deposit upon the streets of any village or city or upon any pub
lic highway, glassware of any kind shall be deemed guilty of a misdemeanor. 
[1909, ch. 54, § 1.] 

§ 10040. Penalty. Whoever violates the provisions of section 10039 shall be
guilty of a misdemeanor, and upon conviction shall be fined not exceeding 
fifty dollars, nor less than ten dollars. [1909, ch. 54, § 2.] 

§ 10041. Injury to tollhouse or gate. Every person who maliciously injure1
or destroys any tollhouse or turnpike gate is guilty of felony. [R. C. 1905, 
§ 93'1.0; l'en. C. 1877, § 688; R. C. 1899, § 7551. l

§ 10042. Injury to mileboa.rds or guideposts. Every person who removes
or injures any mileboard, milestone or guidepost or any inscription on such, 
erected upon any highway, is guilty of a misdemeanor. [R. C. 1905, § 9311; 
Pen. C. 1877, § 689; R. C. 1899, § 7552.] 

§ 10043. Injuring electric wires mis�e�ea.nor. Every person w�o willfull:
or mali('iously takes down, removes, mJures or obstructs any line of tele
graph, telephone or electric wires or any part thereof, or appurtenances or 
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apparatus therewith connected, or severs any wire thereof, is guilty of a 
misdemeanor. [ 1907, ch. 247; R. C. 1905, § 9312; Pen. C. 1877, § 690; R. C.
1899, § 7553; 1903, ch. 197.) 

As to simil11r provision in Cal. Pen. Code, § 591, see Davis v. Pacific T. & T. Co., 
127, Cal. 312, 57 Pac. 764, 59 Pac. 698. 

§ 10044. Unauthorized diversion of water from irrigation ditch. It shall be
unlawful for any person to divert any of the waters from any irrigation ditch, 
in this state, or to interfere in any manner whatever with any irrigation ditch, 
without first having obtained the permission of the owner of such ditch, or 
of the person or persons lawfully in charge thereof. [R. C. 1905, § 9313; 1887, 
ch. 74, § 1; R. C. 18U5, § 7554.) 

§ 10045. Punishment. Justice's jurisdiction. Every person violating any of
the provisions of the preceding section shall be deemed to be guilty of a 
misdemeanor, and on conviction thereof shall be punished by a fine of not 
less than twenty-five dollars, nor more than fifty dollars, and any justice of the 
peace within the county where such offense may be committed shall have 
jurisdiction to try and determine all cases arising under the provisions of
said secti('n. [R. C. 1905, § 9314; 1887, ch. 74, § 2; R. C. 1895, § 7555.} 

CHAPTER 79. 
USE OF RAILROAD TRACKS FOR IIIGHWAY PURPOSES. 

§ 10046. Unlawful. Exception. It is hereby made unlawful for any pf'r
son when riding or driviug or leading any auirnal or animals, and whether the 
same be or be not attached to any Vl'hicle or sleigh, to drive upon or use any 
railroad track in this state as a highway; provided, however, this section shall 
not apply to highway crossings over auy line of railway in the state, lH)r to 
de(?Ot grounds, station grouuds, nor switches and sidctra(;ks iutcndcu for
the use of shippers or the consignees of freight. (IU07, ch. 20G, § 1.) 

§ 10047. Penalty. Auy person. violnti11g the provisious of section 10046
shall be guilty of a misdemeanor. (1907, ch. 20G, § 2.J

CIIAPTER 80. 
BLOCKIKG RAILROAD CROSSINGS. 

§ 10048. Unlawful to block or obstruct crossings. Any railroad company.
conductor. brakeman, engineer, switchman or other employe of any railroad 
company, in charge of or in control of any railroad car, cars, engines or train 
of cars, who shall, for a period of more than fifteen minutes at any one time, 
obstruct or block any railroad crossing or any rural highway or on any village 
or city street by placing thereon or permitting any car, cars, engines or trai11 
of cars to stand or remain stationary on any such crossings, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be liable to a fine of not les� 
than ten dollars or more than fifty dollars for each offense. [1909, ch. 193. 
§ 1 1

10049. Exception. The provisions of section 10048 do not apply to cities, 
towns or villages that have or may have ordinances covering the same. [1909, 
ch. 193, § 2.J 
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Cfl_'\PTER 81. 
MALICIOUS MISCHIEF. 

§ 10050. Malicious mischief defined. Every person who maliciously injures,
det aces or destroys any real or personal property not h is own, in cases other 
than sucn as are specified in the following sections, is guilty of a misdemeanor, 
and in addition to the punishment prescribed therefor, he is liable in treble 
damages for the injury done, to be recovered in a civil action by the owner 
of such property or public officer having charge thereof. [R. C. 1905, § 9315 ; 
Pen. C. 1877, § 691 ; R. C. 1890, § 7556. ] 

Act. must be done for purpose of avenging eome wrong sustained by accused to con
atitute mlllicious misch ief. �tate v. Tarlton, 22 S. D. 495, 1 1 8  N. W. 706. 

Treble damages not reco,•eralile by possessor who is  not owner for malicious injury 
to property .  Scott v. Trcbikock, 21 S. D. 333, 112  1'. W. 847. 

M isdemeanor ,in sowing mustard seed in complaining witness' crops cannot be shown 
as motive for independent. offense of poisoning his horses. State v. Hakon, 21 N. D. 133, 
129 N. W. 234. 

What constitutes malicious misch ief. 32 Am. Dec. 662 ; 128 Am. St. Rep. 163. 
Definition of " malice " as a requisite of offense of malicious mischief. 19 L.R.A. (N.S. ) 

273. 
§ 10051. Following sections not restrictive. The specification of the acts

enumerated in the following sections of this chapter is not intended to restrict 
or qualify the interpretation of the last section. [R. C. 1905, § 9316 ; Pen. C. 
1877, § 6!12 ; R. C. 1899, § 7557 . ]  

§ 10052. Poisoning domestic animals. Every person who willfully admin
isters poison to any animal, the property of another, and every person who 
maliciously exposes any poisonous substance with intent that the same shall 
be taken by any such animal, is punishable by imprisonment in the peniten
tiary not less than one and not exceeding three years, or in a county jail 
not exceeding one year, or by a fine not exceeding two hundred and fifty dol
lars, or by both such fine and imprisonment. [R. C. 1905, § 9317 ; Pen. C. 
1877, § 693 ; R. C. 1899. § 7558.] 

Ind ictment for exposing poison . State ,. Isaacson . 8 S. D. 6:l ,  65 N. W. 430. 
Where statute m1·nt ions several th i ngs d i sjunctively as com,ti tuting one and same 

off'ense. all pun isl: able a l i ke. whole may be charged conjuncth·cly in single count as 
constituting s ingle offense. State v. Tolley, 23 N .  D. 284 ,  136 N. \V. 784 . 

As to similar provision in Cal. Pen. Code, § 596, see People v. Keeley, 81 Cal. 210, 
22 Pac. 593. 

§ 10053. Killing, maiming or torturing animals. Every person who ma
liciously kills, maims or wom1ds any animal, the property of another, or who 
maliciously and cruelly beats, tortures or injures any animal, whether belong
ing to himself or another, is guilty of a misdemeanor. [R. C. 1905, § 9318 ; 
Pen. C. 1877, § 694 ; R. C. 1899, § 7559 . )  

As to similar provision in Cal. Pen: Code, I 597, see Ex parte Mauch, 131  Cal 1500, 
116 Pac. 734. 

§ 10054. Abusing domestic animals. Punishment. Every person who shall
willful]..v overdrive, overload, drive when overloaded, overwork, torture, tor
ment, deprive of necessary food or water or cruelly beat any animal, and any 
person who causes or procures an animal to be so overdriven, overloaded, 
driven when overloaded, overworked, tortured, tormented or deprived of 
necessary food or water or cruelly beaten, and any person who shall work 
any animal or cause the same to be worked when unfit for work, and any 
person who shall unnecessarily expose any animal to heat or cold or leave 
the same hitched and uncovered in cold weather or storm is punishable by 
imprisonment in the county jail not less than ten days and not exceeding thirty 
days or by a fine of not less than five dollars and not exceeding one hun
dred dollars, or by both such fine and imprisonment. Any officer finding 
any animal maltreated, abused or unsheltered in any of the manners hereto
fore specified shall cause the same to be released and properly cared for and 
the charges therefor shall be a first lien upon such animal to be collected ru;. 
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in case of pledge. Provided, in case there exists of record any lien against 
such animal so taken it shall be the duty of the person holding such animal 
to notify the record holder of such lien of the taking of such animal and the 
amount of charges against the same, and unless said record lien holder pays 
the same within three days from the date of the service of such notice, then, 
in that case, and in case of the sale of such animal to pay the charges for 
keeping the same, title to such animal shall pass by such sale in the same 
manner as though no record lien existed against such animal. And it shall 
be the duty of all incorporated municipalities that are supplied with water 
in whole or in part by a system of water works, to provide suitable and suffi
cient number of watering troughs wherein water for stock shall be kept at all 
times between :May first and October fifteenth in each year. But nothing iµ 
this section contained shall be construed to mean herds of stock which do not 
properly belong in any such municipality, and if any person or persons shall 
knowingly water at any such water troughs any animal infected with any 
infectious disease he shall be guilty of a misdemeanor, and upon conviction 
thereof before any justice of the peace, shall be punished by a fine not exceed
ing the sum of twenty-five dollars, or by imprisonment in the county jail not 
to exceed the term of fifteen days or by both such fine and imprisonment. 
[1911, ch. 2 ;  R. C. 1905, § 9319 ; 1895, ch. 48, § 1 ;  R. C. 1899, § 7560.] 

Sufficient if there is an intention to injure animals. Territory v. Crozier, 6 D. 8, 50 
N. W. 124. 

Malice or wlllfulneu as ingredient of the offenae of abusing animals. n L.R.A. (N.S. ) 
433. 

§ 10055. Keeping houses or pits for fighting animals. Every person who,
either : 

1. Keeps or maintains any house, pit or other place to be used in permitting
any fight between birds, dogs or other animals ; or, 

2. Establishes, promotes or encourages any exhibition of the fighting of
birds, dogs or other animals, 

Is guilty of a misdemeanor. {R. C. 1905, § 9320 ; 1891, ch. 55, § 2 ;  R. C. 
1895, § 7561 .] 

§ 10066. Instigating fights between animals. Every person who maliciously .
or for any bet, stake or  reward, instigates, encourages or promotes any fight 
between animals, or instigates or encourages any animal to attack, bite, 
wound or worry another, is guilty of a misdemeanor. [R. C. 1905, § 9321 ; Pen. 
C. 1877, § 696 ; R. C. 1899, § 7562.]

§ 10057. Officer's duty to arrest, It is hereby made the duty of every sheriff,
deputy sheriff, constable, marshal or police officer within this state upon 
request of any citizen thereof to arrest, without a warrant, any person found 
violating any of the provisions of the last section, and any such officer failing, 
neglecting or refusing to perform such duty, is guilty of a misdemeanor. 
[R. C. 1905, § 9322 ; 1 891, ch . 55, § 3 ;  R. C. 1895, § 7563.] 

§ 1005& Wounding or trapping birds in cemetery, Every person who,
within any public cemetery or burying ground, wounds or traps any birds or 
destroys any bird 's nest, or removes any eggs or young birds from any nest ; 
and every person who buys or sells or offers or keeps for sale any bird which 
has been killed or trapped in violation of this section, is punishable by a fine 
of five dollars for each offense, recoverable in any justice 's court within the 
county where the offense was committed. [R. C. 1905, § 9323 ; Pen. C. 1877, 
§ 698 ; 1 885. ch. 111, § 2 :  R. C. 1895, § 7564.]

§ 10059. Burning buildings, grain and hay. Every person who willfully
burns anv building not the subject of arson, any stack of grain of any kind 
or of any hay, any growing or standing grain, grass, trees or fence, not the 
property of such person, is punishable by imprisonment i� the. penitent!ary
not exceeding four years and not less than one year, or by 1mpnsonment m a 
county jail not exceeding one year. [R. C. 1905, § 9324 ; Pen. C. 1877, § 699 ; 
R. C. 1 899, § 7565. ]
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§ 10060. Injuring house of worship. Every person who willfully breaks,
defaces or otherwise injures any house of worship, or any part thereof or 
any appurtenance thereto, or any book, furniture, ornament, musical instru
ment, article of silver or plated ware or other chattel kept therein for mte 
in connection with religious worship, is guilty of felony. [R. C. 1905, § 9325 ; 
Pen. C. 1877, § 700 ; R. C. 1899, § 7566. ] 

§ 10061 . Destroying building with explosive. Every person who maliciously,
by the explosion of gunpowder or other explosive substance, destroys, throws 
down or injures the whole or any part of any building, by means of which 
the life or safety of any human being is endangered, is punishable by im
prisonment in the penitentiary not exceeding ten years and not less than 
three. [R. C. 1905, § 9326 ; Pen. C. 1877, § 701 ; R. C. 1899, § 7567. ] 

As to similar provision in Cal. Pen. Code, I 601, aee In re Mitchell, 1 eal. App. 396, 
82 Pac. 34'1, 

§ 10062. Endangering human life with explosive. Every person who places
in, upon, under, against or near to any building any gunpowder or other 
explosive substance, with intent to destroy, throw down or injure the whole or 
any part thereof, under circumstances th.at, if such intent were accomplished, 
human life or safety would be endangered thereby, although no damage is 
done, is guilty of a felony. [R. C. 1905, § 9327 ; Pen. C. 1877, § 702 ; R. C. 
1899, § 7568.] 

§ 10063. Malicious injury to freehold. Every person who willfully commits
any trespass by either : 

1. Cutting down or destroying any kind of wood or timber, standing or
growing upon the lands of another, or driving or riding through, into or 
across any cultivated hedge or tree row, or any grove of ornamental trees 
or orchard of fruit trees growing upon the land of another, or in any other 
map.ner injuring the same ; or, 

2. Carrying away any kind of wood or timber that has been cut down and
is lying on such lands ; or, 

3. Maliciously severing from the freehold any produce thereof or any
thing attached thereto ; or, 

4. Digging, taking or carrying away from any lot situated within the
bounds of any incorporated city, without the license of the owner or legal 
occupant thereof, any earth, soil or stone, being a part of the freehold or 
severed therefrom at some previous time, under such circumstances as would 
render the trespass a larceny, if the thing so severed or carried away was 
personal property ; or, 

5. Digging, taking or carrying away from any land in any incorporated
city or town of this state, laid down on the map or plan of said city or town 
as a street or avenue, or otherwise established or recognized as a street or 
avenue without the license of the mayor and common council, or other gov
erning body of such city or town or owner of the fee thereof, any earth , 

. soil or stone, under such circumstances as would render the trespass a lar
ceny, if the thing so severed or carried away was personal property ; or, 

6. Hauling upon the real estate, lot or farm of another any dead horse,
dog, cow or other animal, or any manure, offal, putrid or unsound beef, pork, 
fish, hides or skins, or flesh of any kind or description or any tin cans, filth, 
offal, ve�etables or other unsound or offensive matter or thing whatsoever, 
or any matter or thing which by putrefaction or decomposition will produce 
an offensive smell or effluvia, or any other substance of any kind, nature or 
description, without first obtaining the consent of the owner or occupant 
thereof in writing, 

Is guilty of a misdemeanor. [R. C. 1905, § 9328 ; Pen. C. 1877, § 703 ; 1879. 
ch . 42, § 1 ;  R. C. 1895, § 7569 ; 1905, ch. 133. ] 

As to similar provision in Cal. Pen. Code, I 602, ■ee Bernatein -r. Downs, 1 1 2  Cn 1 .  
197, 44 Pac. 611'1. 
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§ 10064. Injuring timber and enumerated fixtures. Every person who
shall wantonly or maliciously cut, dig up or injure any timber set out, planted. 
cu l t ivated or growing naturally, or who shall wantonly or maliciously open, 
let down. throw do,vn or prostrate any fence, gate or bars, belonging to 
any iuclosure of any description of cultivated and growing timber, or tear 
down or open any such fence, gate or bars, shall be deemed guilty of a mis
demeanor, and upon conviction thereof, shall be punished by imprisonment in 
the county jail not exceed ing th irty days, or by tiue not exceeding one hundred 
dol lars, or by both such fine and imprisonment, and shall  be l iable in damage!I 
to the  party injured. l R. C. 1905, § 9329; Pen. C. 1877, § 704; R. C. 18�9. 
§ 7570. j

§ 10065. Injuring standing crops. Every person who maliciously injures
'or destroys any standing crops, grain, cultivated fruits or vegetables, the prop
erty of another, in any case for which a punishment is not otherwise prescribed 
by this code,  or by some of the statutes which it specifies as continuing in force, 
is guilty of a misdemeanor. lR. C. 1905, § 9330 ; Pen. C. 1877, § 705 ; R. C. 
18�!), § 7571. ] 

§ 10066. Injuring fruit or melons in daytime. Every person who maliciously
or mischievously enters in the daytime, the inclosure, or goes upon the premises 
of another, with the intent to knock off, pick, destroy or carry away, or hav
ing lawfully entered or gone upon the premises of another, does afterward 
wrongfully knock off, pick, destroy or carry, any apples, peaches, pears, plums, 
grapes or other fruit, melons or flowers of any tree, shrub, bush or vine, shall 
be pun ished by a fine not exceeding one hundred dollars and not less than five 
dollars, or by imprisonment in the county jail not exceeding thirty days. 
[R. C. 1905, § 9331 ; Pen . C. 1877, § 706; R. C. 1899, § 7572.] 

§ 10067. Same in nighttime. Every person who shall, maliciously or mis
chievously enter the inclosure, or go upon the premises of another in the night
t ime, and knock off, pick, destroy or carry away, any apples, peaches, pears, 
plums, grapes or other fruit, melons or flowers, of any tree, shrub, bush or 
vine, or having entered the inclosure or gone upon the premises of another, 
in the nighttime, with the intent to knock off, pick, destroy or carry away any 
fruit or flowers, as aforesaid, be actually found thereon, shall, on conviction 
thereof, be punished by fine not exceeding one hundred and not less than ten 
doll ars, or by imprisonment in the county jail not exceeding thirty days. 
[R. C. 1 905, § 9332; Pen. C. 1877, § 707; R. C. 1899, § 7573.] 

§ 10068. Injuring fruit trees. Every person who shall, maliciously or mis
t:hievously, bruise, break or pull up, cut down, carry away, destroy or in any
wise injure any fruit or ornamental tree, shrub, vine or material for hedge, 
being, growing or standing on the land of another, shall be punished by a fine 
not cxeecding one hundred and not less than ten dollars, or by imprisonment 
in the county jail not exceeding thirty clays. [R. C. 1905, § 9333; Pen. C. 1877, 
§ 708 : R. C. 1 899, § 7574. ]

§ 10069. Removing landmarks. Every person who, either :
1 . l\Ial ic iously removes any monuments of stone, wood or other material,

erected for the  purpose of designating any point in the boundary of any lot 
or tract o f  l and ; or, 

2. ;.la l ic iously defaces or alters the marks upon any tree, post or other
mon ument ,  made for the purpose of designating any point, course or line in 
a ny snch boundary ; or, 

:t 1\l al iei onsly cuts down or removes any tree upon which any such marks 
have hPPI I  made for such purpose, with intent to destroy such marks, 

Is f!n i l t�· of a misdemeanor. [R. C. 1905, § 9334; Pen. C. 1877, § 709 ; R. C. 
18!)!), § 7575.] 

§ 10070. Interfering with piers or booms. Every person who, without
authority of law, interferes with any pier, booms or dams, lawfully erected or 
maintained upon any waters within this state, or hoists any gate in or about 
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said dams, is guilty of a misdemeanor. [R. C. 1905, § 9335; Pen. C. 1877, 
§ 710 ; R. C. 1899, § 7576.)

§ 10071. Destroying dam. Every person who maliciously destroys any dam
1 -0r structure erected to create hydraulic power, or any embankment necessary 
: for t�e support thereof, or maliciously makes or causes to be made, any aper
ture m such dam, or embankment, with intent to destroy the same is guilty 
of a misdem�a_nor. [� .. C. _19�5, § 9336 ; Pen. C. 1877, § 711 ; R. C. 1899, § 7577.] • .\:1 to s1m1lnr prons1on in Cnl. Pen. Coile, § 607, see People v. Tisdale, 57 Cal. 10 !. 

� 1.0072. Removing or injuring piles. Every person who nialiciously draws 
up or removes, or cuts or otherwise injures any piles fixed in the ground and 
used fo: securing any bank or <lam of any river, canal, drain, aqueduct, marsh, 
reservoir, pool, port, dock, quay, jetty or lock, is punishable by imprisonment 
in the penitentiary not exceeding five years and not less than two, or by 
imprisonment in a cou_nty j ail not exceeding one year, or by a fine not exceed
ing five hundred dollars, or by both such fine and imprisonment. . [R. C. 1905, 
§ �337 ; Pen. C. 1877, § 712 ; H. C. 1899, § 7578.]

§ 10073. Removing buoy from Missouri river. Every person who willfully
removes any buoy placed in the Missouri river by any lawful authority, is 
guilty of a misdemeanor. [R. C. 1905, § 9338; Pen. C. 1877, § 713; R. C. 1899, 
§ 7579. )

§ 10074. Removing or making signal Eght. Every person who unlawfully
masks, alters or removes any light or signal, or willfully exhibits any false 
light or signal, with intent to bring any locomotive or any railway car or train 
of cars into danger, is punishable by imprisonment in the penitentiary not 
exceeding ten years and not less than three years. [R. C. 1905, § 9339; Pen. C. 
1877, § 714 ; R. C. 1899, § 7580.] 

§ 10071'>. Injuring written instrument. Every person who maliciously muti
lates, tears, defaces, obliterates or destroys any written instrument beiug the 
property of another, the false making of which would be forgery, is punishable 
in the same manner as the forgery of such instrument is made punishable. 
(R. C. 1905, § 9340; Pen. C. 1877, § 715 ; R. C. 1899, § 7581.] 

§ 10076. Mutila.ting election returns. Every messenger appointed by author
ity of law to receive and carry any report, certificate or certified copy of any 
etatement relating to the result of any election, who willfully mutilates, tears,. 

defaces, obliterates or destro:,,s the same, or does any other act which prevents 
the delivery of it as required by law, and every person who takes away from 
1111ch messenger any such report, certificate or certified copy, with intent to 
prevent its delivery, or who willfully does any injury or other act such as is 
above specified, is punishable by imprisonment in the penitentiary not exceed
ing five years and not less than two years. [R. C. 1905, § 9341; Pen. C.  1877, 
§ 716 : R. 0. 1899, § 7582.J

§ 10077. Opening and reading sealed letter. Every person who willfully
opens and reads or causes to be read, any sealed letter not addressed to h im
self, witl10ut being authorized so to do, either by the writer of such letter, 
or by the person to whom it is addressed,  and every person who without like 
authority, publishes any letter, knowing it to have been opened in  violation 
of this section, or any part thereof, is  guilty of a misdemeanor. [R. C. 1905, 
� 9342 ; P�n. C.  1877, § 717 ; R. C. 1899. § 7583. ) · -�" to similar provision in Cal. Pen. Code, § 618, see Greene v. Murdock, 1 Cal. App.

130 ,  i,l Pac. 993. 
§ 10078. Disclosing telegraphic dispatch. Every person who discloses the

<'ontcnts of any telegraphic dispatch or any part thereof, addressed to another 
j,erson, without the permission of such person, except upon the lawful order 
d a court or the judge thereof, to his loss, injury or disgrace, is guilty ot 11 

; ,, : sdemeanor. [ R. C. 1905, § 9343; Pen. C. 1877, § 718; 1883, ch. 109, § 1 ;  
n. C. 1 Wl9, § 7584. ]

§ 10079. Secreting telegraphic dispatch. Every person w�� having in hi�
possessiou any telegraphic dispatch addressed to another, maltc1ously secretes, 
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conceals or suppresses the same, is guilty of a misdemeanor. [R. C. 1 905, 
§ 9344 ; Pen. C. 1877, § 719 ; R. C. 1899, § 7585. )

§ 10080. Injuring works of art or improvement. Every person who will
fully injures, disfigures or destroys, not being the owner thereof, any monu
ment, work of art or useful or ornamental improvement, within the limits of 
any village, town or city, or any shade tree or ornamental plant, growing 
therein, whether situated upon private ground, or on any street, sidewalk or 
public park or place, is guilty of a misdemeanor. [R. C. 1905, § 9345 ; Pen. C. 
1877, § 720 ; R. C. 1899, § 7586.] 

§ 10081. Destroying works of literature or art. Every person who
maliciously cuts, tears, disfigures, soils, obliterates, breaks or destroys any 
book, map, chart, picture, engraving, statue, coin, model, apparatus, specimen 
or other work of literature or art, or object of curiosity deposited in any public 
library, gallery, museum, collection, fair or exhibition, is punishable by impris
onment in the penitentiary not less than one and not exceeding three years, 
or in a county jail not exceeding one year. [R. C. 1905, § 9346 ; Pen. C. 1877, 
§ 721 ; R. C. 1899, § 7587.)

§ 10082. Brea.king gas or water pipe. Every person who willfully breaks,
<ligs up or obstructs, any pipe or main for conducting gas or water, any works 
erected for supplying buildings with gas or water, or any appurtenances or 
appendages therewith connected, is punishable by imprisonment in the peni
tentiary not less than one and not exceeding three years, or in a county jail 
not exceeding one year. [R. C. 1905, § 9347 ; Pen. C. 1877, § 722 ; R. C. 1899, 
§ 7588. )

§ 10083. Destruction of farm buildings. Felony. Any person who shall
enter upon any farm lands situated in this state and not situated within the 
l imits of any incorporated city, town or village, the land being the property
of another, and shall tear down and remove from any unoccupied buildings
stal).ding on such premises any door, window, siding, shingles, ceiling, floor,
sheathine, finish,  rafters or scantling, or tear down any chimney, and shall
burn such material on the premises or shall remove and take away any such
materials from such premises, whether he uses or destroys the same, shall be
deemed guilty of malicious trespass ; and should the materials that have been
taken away reduce the value of the buildings standing on said premises in
the sum of more than twenty dollars, without regard to the value of the
materials taken away, such person shall be deemed guilty of a felony, other
wise, of a misdemeanor. [R. C. 1905, § 9348 ; 1895, ch. 62, § 1 ;  R. C. 1899,
§ 7589 . ]

§ 10084. Misdemeanor, felony, how punished. Every person violating any
of the provisions of the last section shall be punishable, upon conviction of the 
misdemeanor, by a fine not exceeding one hundred dollars ; and upon conviction 
of the fel ony, by imprisonment in the penitentiary not exceeding three years. 
[R. C. 1 905, § 9349 ; 1895, ch. 62, § 2 ;  R. C. 1899, § 7590. ) 

Sufficiency of information for embezzlement. State v. Laechelt, 18 N. D. 88, 1 1& 
N. W. 2-l0. 

Information for rape sufficient without the word " raviab.'' State v. Hayes, 17 S. D 
1 2s ,  95 N. W. 2!16. 

§ 10085. Conjointly committed. Punishment. Whenever two or more per
sons conjointly commit any such malicious trespass, the aggregate value of the 
materials taken away and removed by each shall be considered in determining 
the amount in which any such property may have been damaged, and each 
person shall be considered as having committed such malicious trespass to the 
extent of the aggregate damage done by all. [R. C. 1905, § 9350 ; 1895, ch. 62, 
§ 3 ;  R. C. 1899, § 7591.]

§ 10086. How value determined. Whenever one or more persons have com
mitted any acts of malicious trespass, as provided in section 10083, an i shall 
have entered upon th e real estate several t imes and carried away such materials 
11 little at a time, in determining the value that such improvements have been 
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damaged, all the material carried away by any such person being tried, shall 
be taken into consideration, providing it shall have been taken, carried away 
and destroyed within one year from the date of his . arrest under this chapter. 
[R. C. 1905, § 9351 ; 1895, eh. 62, § 4; R. C. 1899, § 7592.] 

§ 10087. May off er reward. The board of county commissioners of any
county of this state may offer a reward of not exceeding fifty dollars nor less 
than ten dollars for the apprehension and conviction of each person violating 
any of the provisions of section 10083, or who takes by fraud or stealth any 
wheat, oats, rye, barley, flax or other grain, or any other property, the property 
of another, with intent to deprive the owner thereof. [R. C. 1905, § 9352 ; 
1899, ch. 61 ; R. C. 1899, § 7592a.] 

CHAPTER 82. 

CLOSING OF FENCE GATES ON FARMS. 

§ 10088. Gates to be closed. No person or persons opening a gate or bars
in a fence inclosing farm premises shall leave such gate or bars open, unless 
such person or persons shall be in lawful possession of such premises ; provided, 
that at such gate or bars there shall be posted a notice requesting such closure, 
and stating that a failure so to do is in violation of law. {1913, ch. 165, § l.] 

§ 10089. Posted notices. No one other than the person or persons in lawful
possession of such premises shall remove, destroy or deface such posted notice. 
[ 1913, ch. 165, § 2.] 

§ 10090. Priva.te roa.ds. Nothing contained in this act shall in any way at
any time change a private road through inclosed farm premises to a public 
road ; and no provision of this act shall take from the person or persons in 
lawful possession of such premises the right to close such private road through 
their premises. [1913, ch. 165, § 3.] 

§ 10091. Penalty. .Anyone violating the provisions of this chapter shall,
upon conviction, be punished by a fine of not less than ten dollars ($10.00) 
nor more than fifty dollars ($50.00) , and shall, in addition to such fine, be 
liable for any damages that may result because of live stock entering or escap
ing through such open gate or bars. { 1913, ch. 165, § 4.] 

CHAPTER 83. 

PROIDBITION, UNLAWFUL DEALING IN INTOXICATING LIQUORS. 

§ 10092. Penalty for manufacturing or sale. Who ma.y sell. .Any person,
association or corporation, who shall, within this state, directly or indirectly 
manufacture any spirituous, malt, vinous, fermented or other intoxicating 
liquor, or shall import any ·of the same for sale or gift as a beverage, or shall 
keep for sale, or sell or offer for sale, or gift, barter or trade, any of such 
intoxicating liquors as a beverage, shall for the first offense be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be fined in any sum not 
less than two hundred, nor more than one thousand dollars, and be imprisoned 
in the county jail not less than ninety days nor more than one year ; and for 
the second and every successive offense, shall be deemed guilty of a felony, and 
be punished by imprisonment in the penitentiary not exceeding two years 
and not less tllan one year ; provided, that registered pharmacists under the 
laws of this state may sell intoxicating liquors for medicinal, mechanical, 
scientific, and wine for sacramental purposes, as hereinafter provided. [R. C. 
1905, § 9353; 1890, ch. 110, § 1 ; R. C. 1899, § 7593.] 

Aa to what constitutes unlawful eale of beer. State v. Nelson, 14 N. D. 297, 103 
N. W. 609. 
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If ti�e a�d place of former conviction and court wherein it was had are definitel'I"stated it will be held good alleaation of former conviction. -State v Bloomdale 2 iN .  D. 77, 128 N .  W _  682. 0 • ' 

Inf?rm_at.ion. charging that between certain dates, at P.laee des<'.ribed, defendant soldlntox1catrng l iquors to p<>rsona resorting to said described place ia sufficient. StatcT, Stevens, H N. D_ 249, 123 N. W. 888 • 
. Information chargi�g keeping of place where forbidden acts are committed is sufficient, wh�re prosecut10n for maintaining nuisance is only against person. State v_Ball, 19  N. D. 782, 123 N. W. 826.  
lnformat_ion for ,·iolation of these sections is sufficient if it charges keeping of placewhere forbidden acts are committed if prosecution is only against the person. Statev. Kruse, 1 9  N. D. 203, 124 N. W. 385. 
Regulation or proh ibition of sales of liquor bv the state. 35 Am. Dec. 331. Const�tuti.onal ri�h.t to proh ibit sale of into�icating liquor. 15 L.R.A. (N.S. ) 908. Any liquor contarnmg alcohol or the alcohohc principle or other intoxicating qualitv when decl ared by legislature to be intoxicating liquor will be so regarded by courte. Stat� v: Fargo Bott.I i �� Works Co., 19 N. D. 39'6, _20 L.R.A. ( N.S. ) 872, 124 N. W. 387. Cnmmal rcspons1b1hty of lessor of place for illegal sale of intoxicating liquor. 44L.R.A. ( N.S. ) 864. 

§ 10093. Druggist's permit, how obtained. It shall be unlawful for any
person or persons to sell or barter, for medical, scientific, sacramental or 
mechanical purposes, any malt, vinous, spirituous, fermented or other intoxi
cating liquors, without first having procured a druggist 's permit therefor 
from the district judge of the judicial district wherein such druggist may be 
doing business at the time ; and such district judge is hereby authorized in 
his discretion to grant a druggist permit for a period of one year, to any 
person of good moral character who is a registered pharmacist under the 
laws of this state, and lawfully and in good faith engaged, personally and 
individually, in the business of a druggist in his district, and who, in his 
judgment, can be entrusted with the responsibility of sellin g  such liquors 
for the purposes aforesaid in the manner hereinafter provided. In order to 
obtain a druggist permit under this act, the applicant shall file in the office 
of  the clerk of the district court of the county wherein he is doing business, 
not less than thirty days prior to the hearing thereof, a petition signed by 
the applicant. All petit ions shall set forth : 

I. The town, vil lage, city or township, and particular place therein wherein
such business is located, and that the applicant is a person of good moral 
character, and does not use intoxicating liquors as a beverage, and can b1: 
entrusted with the responsibility of selling the same. 

2_ That said applicant is a pharmacist as aforesaid, and is lawfully and in 
good faith engaged personally in the business of a druggist, as the proprietor 
thereof, at the place designated in the petition, and well versed in the 
profession. 

3 . That said applicant has, in his said business, exclusive of intoxicating
l i quors and fixtures, a stock of drugs and druggist '8 sundries, if in any city, 
of the value of at least two thousand dollars, and if elsewhere of the value of 
at least fifteen hundred dollars ; provided, that permits may be granted to 
any pharmacist possessing all the qualifications herein set forth who owns in 
h is own right in any partnership, association or corporation, if in a city, au 
1 •motmt of inter�st or capital stock of at least two thousand dollars and if 
1 - !scwhere of the value of at least fifteen hundred dollars and who is the 
manager and in actual personal charge of the business of such partnership 
o r  corporat ion at the place of its retail business, and who in addition to his 
rt>spo1 1sibil ity as a partner or stockholder, shall become personally and indi
vidua l ly rcsponsihle for all sales in the same manner and to the same extent 
that he would if he owned said business in person, and ; provided, that such 
appl i cant must have been engaged in business as a dnrggist at the place 
des ignated in said pct it i on  for n period of at least six months next preceding 
the mak ing  of the appl i cat ion for such permit, and ; provided, that only one 
permit shall be grant�d or issued to  the same Pi?rson. [1909, ch. 183, § 1 ;  
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R. C. 1905, § 9354 ; 1890, ch. 110, § 2 ;  1895, ch. 72, § 1 ;  R. C. 1899, § 7594 ;
1903, ch . 82, § 1 ;  1905, ch. 98, § 1.J 

A.a to lawful poaseasion of liquors by druggists. State ex rel. Kelly T.  McMaster, 13
N. D, 58 , 99 N. W. 58.

Druggist's permit must be for particular place petitioned for. State v. Hilliard, 10
N. D. 436, 87 N. W. 980.

Druggist maintaining nuisance may be enjoined. State v, McGruer, 9 N. D. 566,
84 N. W. 363. 

§ 10094. Hearing. Applic&tion to be published. When said petition is filed,
the judge of the district court shall fix a time and place for hearing the same, 
at the county seat, which shall be at a regulaJ." or special term of the district 
court in said county, unless for satisfactory reasons the judge shall order 
another time for such hearing. Before any such petition shall be heard, or 
any permit issued to such applicant, be shall publish for at least thirty days 
next prior thereto, a notice in some newspaper in the town, village, township 
or city, where such business is located, or if none is published therein, then 
in some paper of general circulation in the county, stating the time and 
place set by the judge for the bearing of such petition. The applicant shall 
be required to prove the truthfulness of each and every statement contained 
in such petition, and the state 's attorney of the county shall, and any other 
citizen of the county may, appear and cross-examine the witnesses of th,:, 
applicant, and may. introduce evidence in rebuttal of the evidence offered h:: 
the applicant. If satisfied that the statements in such petition are true,  t h P  
district judge may in his discretion grant a permit to  the applicant to  sell 
intoxicating  liquors for medical, mechanical, scientific, and wine for sarra 
mental purposes only ; and surh permit shall be recorded upon the journal of  
the district court, and a certified copy thereof shall be posted in a co11sp ic 1 1 -
ous place in  the store "·hrrein snch business is carried on before it shal l  In' 
of any val idity. The proofs offere<l to show the applicant entitled to a 
permit must be clear, specific ,  safo,factory and of such a character as to 
leave in the mind of the judge no hrsitation or substantial doubts as to the i r  
truth, and the burden o f  producing such proof shall always b e  upon tl 1 P 
appl icant. [ 1 909, ch. 1 83, § 2 ;  R. C. 1905, § 9355 ; 1 890, ch. 110, § 2 ;  1895 . 
ch. 72, § 1 ;  R. C. 1899, § 7594 ; 1903, ch. 82, § 1 ;  1 905, ch. 98, § 1 . J  

Statute i s  not unC'onstitutional rnerl'iy bernusc i t  imposes administrative duties upon 
district judges. Kermott v. Bagley, l! l N. D. 345, 12.\ N. W. 397. 

§ 10095. Bond and oath of applicant. Revocation of permit. 1. Befort'
such permit shall be of any validity such druggist shall file with the clerk 
of tbe district court an oath or affirmation to the effect that he will support 
and defend the constitution of the United States and of the state of North 
Dakota, and that he will fnlly obey all the provisions of this chapter. All 
certificates and returns made by him shall be deemed made under the sanctity 
of th is oath or affirmation ; and shall also file with said clerk, to be approved 
by the judge, a good and sufficient bond to the state of North Dakota, in 
the sum of one thousand <lollars, executed by five freeholders of the county 
who shull justify in double the amount of said bond on surety bond, con
ditioned that such appl i cant and any one in his employ will neither issue, sell , 
barter or give away any intoxicating liquors in violation of the law, and on 
violation of any provisions of said bond the same shall thereby become for
feited in the full amount thereof ; and the conviction of said pharmacist or 
any one in his employ shall be deeme<l prima facie evidence of such violation . 
From the decision of such district judge there shall be no appeal. 

2. If at any time there shall be filed with tp.e district judge a petition
stating that any druggist, naming him, who has a permit to sell intoxicating 
liquors, is not in good faith conforming to the provisions of this chapter, 
verified by the affidavit of at least one of the petitioners hereinafter named . 
and signed by e ither the attorney-general, his assistant, the state 's attornrr 
or three reputable men who reside in the town, village, township or c i ty i n  
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which the business of said druggist is carried on, requesting that the permit 
of such druggist be canceled, the district judge shall immediately issue an 
order citing such druggist to appear before him on a day named, not less than 
ten nor more than sixty days from the date of issuing such order, at which 
time the question of cancellation of such permit shall be considered. Such 
proceedings shall be entitled in the name of the state of North Dakota against 
the party whose permit it is sought to cancel ; they shall be special and judicial 
in their nature and triable before the court as actions are now tried without 
a jury. Appeals to the supreme court shall be allowed, provided notice thereof 
in writing be given within ten days from the . date of notice of the entry of 
judgment. Pending such appeal the jud gment of the court shall not be 
stayed. [ 1 909, ch. 183, § 3 ; R. C. 1905, § 9356 ; 1890, ch. 110, § 2 ;  1895, ch. 72, 
§ 1 ; R. C. 1899, § 7594 ; 1903, ch. 82, § 1 ;  1905, ch. 98, § 1.]

§ 10096. Penalties. Fees. If any district judge shall issue a permit to any
person not registered as a pharmacist or shall knowingly grant the same to a 
person in the habit of becoming intoxicated or not in good faith engaged ih 
the business of a druggist as a proprietor thereof, he shall be deemed guilty 
of a misdemeanor and upon conviction shall be punished by a fine of not less 
than five hundred nor more than one thousand dollars. Before the petition 
of a druggist for a permit to sell intoxicating liquors shall be heard by the 
district judge the applicant shall pay a fee of five dollars to the clerk of the 
district court, who shall pay the same into the county treasury on or before 
the first day of the following month for the benefit of the general revenue 
fund. All permits now in force shall expire July first, 1909; provided, that 
if any person, then having an unexpired permit, in good faith and at least 
thirty days prior to July first, 1909, bas made application for another permit 
under the provisions of this chapter, his permit shall remain in full force 
until such time as the judge shall pass upon such application, at which time 
all rights under such former permit shall cease. [1909, ch. 103, § 4 ;  R. C. 
1905, § 9357 ; 1890, ch. 110, § 2 ;  1895, ch. 72, § 1 ; R. C. 1899, § 7594; 1903, 
ch. 82, § 1 ; 1905, ch. 98, § 1.] 

§ 10097. Cases of emergency. Any physician who is lawfully and regu
larly engaged in the practice of his profession as a business, and who, in 
case of emergency and actual need, shall deem any intoxicating liquors 
necessary for the health of his patients, may give such patient a written or 
printed prescription therefor, not exceeding one pint in quantity, stating in 
said prescription the particular disease for which it is given, or may admin
ister the same himself; but no such prescription shall be given, or liquori,; 
administered, except in cases of emergency and actual need, and any physician 
giving such prescription shall insert therein the true date of its issue, and no 
such prescription shall be filled except on date given, or the following day, 
and shall not be refilled, and shall be retained on file for the period of two 
years by the druggist filling the same ; provided, that such emergency shall 
not be construed to allow a pharmacist to fill such prescription unless he 
holds a druggist permit ; nor does it allow the physician to sell such liquor to 
his patient unless he bas a druggist permit so to do. And every physician 
who shall give such prescription or administer such liquors in violation of 
this chapter, and every physician who shall give to or write for any person a 
prescription for intoxicating liquors for the purpose of enabling or assisting 
any person to evade any of the provisions of this chapter, or for the purpose 
of enabling or assisting any person to obtain any intoxicating liquors for use 
as a beverage, or to be sold or disposed of in any manner, in violation of the 
provisions of this clrnpter, shall be deemed guilty of a misdemeanor, and upc>n 
conviction thereof shall be punished by a fine of not less than three hundred 
dollars nor more than ei ght hundred dollars, and by imprisonment in the 
county jail not less than thirty days nor more than six months. [1909, eh. 183, 
§ 5 ;  H. C. 1 905, § 9358 ; 1890, ch. 110, § 3 ;  R. C. 1899, § 7595.]
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§ 10098. Regulating druggist sr.les. Affidavits. Any druggist having a
permit to sell intoxicating liquors, under the provisions of this chapter, may 
sell the same only by himself in person, or by a clerk who is a registered 
pharmacist or assistant pharmacist under the laws of this state, for medical 
purposes only, upon the printed or written affidavit of the applicant, setting 
forth the particular medical purposes for which such liquor is required, the 
kind and quantity desired ; that it is necessary and actually needed for the 
particular purpose, by the patient to be named ; and that it is not intended 
for a beverage nor to sell or give away ; that the applicant is over twenty
one years of age ; which affidavit shall be in the following form and sub
scribed by the applicant in ink. 

No. . . . . . . . . . . . . Date . . . . . . . . . . .  . 
State of North Dakota, county of • • • • • • • • • • . .  , ss. : 

I, the undersigned, do solemnly swear that my real name is • . • • . • . . . . . • ; 
that I reside at . . . . . . . . . . • •  ; (if in a city the name of street must be given ·; 
if in a town or village the name of street must be given ; if in the country, 
the section, township and range ; )  county of • . . • • . . . . . . , state of • • • • • • • • • . •  , 
that . . • • • • • • . . • • is necessary and actually needed by • . . . • • . • . • . • to be 
used as a medicine for the disease of . • . . . . . . . . . .  ; that it is not intended 
as a beverage nor to sell nor to give away, and that I am over twenty-one 
years of age. I therefore make application to • • • . . . . . . . . .  , druggist, for said 
liquor. 

. . . . . . . . • . . . . . • . . .  , Applicant. 
Subscribed in my presence and sworn to before me, this . . • • . . day of 

. . . . . . • . . . . .  , 19 . . . 
• • . • • . . . • . . • • • • • • • , Pharmacist.

State of North Dakota, county of . . . . . . . . . . . .  , ss. : 
On this • . . . . • day of . . . . . • • . • • • . , in the year . . . . . . . • • . . •  , before me 

personally appeared . • . • . . . • . • . •  , known to me (or proved to me on oath of 
. . . . . . . • . •  ; • ) ,  to be the person who is described in and who execu_ted the 
foregoing application and acknowledged to me that he executed the same. 

. • . . • . . . . . . . . . . • . . •  , Pharmacist. 
[1909, ch. 183, § 6 ;  R. C. 1905, § 9359 ; 1890, ch. 110, § 4 ;  R. C. 1899, § 7596 ;
1903, ch. 82, § 2 ;  1905, ch. 98, § 2. ] 

The required record of sales competent evidence in prosecutions against druggist.
State v. Donovan, 10 N. D. 203, 86 N. W. 709 . 

Druggists prohibited from selling to habitual drunkards ; not material that be know 
of such habit. State v. Donovan, 10 N. D. 203, � N. W. 709 ; State v. Sa.sae, 6 S. D. 
212, 60 N. W. 853, 55 Am. St. Rep. 834. 

§ 10099. Sales for mechanical, scientific a.nd sacramental purposes. Any
· such druggist may sell intoxicating liquors for mechanical, scientific, and wine
for sacramental purposes only, upon the written or printed affidavit of the
applicant, setting forth the particular purposes for which such liquor is
required, the kind and quantity desired, that it is not intended to be used as
a beverage, nor to sell nor to give away, and that it is intended only for his
own use, and that the applicant is over twenty-one years of age. Such affi
davit shall be in the following form, and subscribed by the applicant in ink :

No. • . • • • . • . . . . • Date . . . . . . . . . . .  . 
State of North Dakota, county of . . . . . . . . . . . .  , ss. : 

I, the undersigned, do solemnly swear that my real name is . • • . • • • • . . . .  ; 
that I reside at . . . . . . . . . . . . (if in the city, name of the street must be given, 
and if in a town or village, the name of the street must be given ;  if in the 
country the section, township and range) ; county of . . . • . . . . . . . .  , state of 
. . . . . . .  ' . • . • •  ; that • • • . . . . . . . . .  of . . . . . . . . . . • •  is required by myself to be 
nsed for . . . . . . . . . . . .  purposes, to be used for • . . . . . . . . . . .  ; that it is not 
intended for a bewrage, nor to sell nor to give away, and that I am over 
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twenty-one years of age. I therefore make application to • • • • • • • • • • • •  , a 
druggist, for said liquor. 

. . . . . . • . • • • • . . . • . .  , Applicant. 
Subscribed in my presence and sworn to before me, this . • • • . . day of 

. . . . . . . . . . . .  , 19 . . • 
State of North Dakota, county of • • • • . . • • • . • .  , ss. : 

On this . . . . . .  day of . • . • . . . • . . . .  , in the year . . • • • • • • • • • •  , before me 
personally appeared . . . • . . . . . . . .  , known to me to be ( or proved to me on 
oath of . . . . . . . . . . . . ) ,  to be the person who is described in and who executed 
the foregoing application and acknowledged to me that he executed the same. 
[1909, ch. 183, § 7 ;  R. C. 1905, § 93G0 ; 1890, ch. 110, § 4 ;  R. C. 1899, § 7396 ; 
1903, ch. 82, § 2 ; 1905, ch. 98, § 2. ] 

§ 10100. Quantity limited. Blanks. There shall be but one sale and one
delivery of not to exceed one-half pint of any intoxicating liquors 011 auy one 
affidavit to any one person in each twenty-four hours ; but no druggist shall 
permit the drinking on his premises, nor in any apartment connected there
with and under his control, any of the intoxicating liquors purchased by affi
davit or otherwise ; provided, such druggist shall be permitted to sell any of 
the liquors mentioned herein, to any other druggist within the state holding 
a permit as provided in this chapter or to public or charity hospitals or to 
medical or pharmaceutical colleges. The affidavits provided for in sect ions 
10098 and 10099 shall be made before the pharmacist or assistant pharmacist 
making sale of such liquors, upon proper printed blanks, which it is hereby 
made the duty of the county auditor of the county in which such sales are 
made to furnish to such druggist at a cost equal to the actual and necessary 
outlay made therefor by him. Such blanks shall be in series of one hundred 
each, numbered from one to one hundred, consecutively, and bouud iu book 
form, each series being of uniform style throughout, except that no two 
blanks of the same series shall be of the same number. It shall be the duty 
of the county auditor to indorse each such book with the date of delivery 
and to whom made, to sign such indorsement and attest the same with his 
official seal, and to keep two exact printed copies, except as to numbers, of 
the blanks of each series, one of which shall be filed •in his office and one in 
the office of the clerk of the district court ; he shall also keep a record of the 
series, and of the number of each series, of such blanks furnished to each 
druggist, file a copy thereof, together with a copy of the blank affidavits, in 
the office of the clerk of the district court of his county. For such services 
the county auditor shall be entitled to a fee of twenty-five cents for each 
series of blanks so furnished,  to be paid by the druggist obtaining such blanks. 
(1909, ch. 183, § 8 ;  R. C. 1905, § 9361 ; 1890, eh. 110, § 4 ;  R. C. 1899, § 7596 ; 
1903, ch. 82, § 2 ;  1905, ch. 98, § 2 . ]  

§ 10101. Oaths, affidavits, preserved. All pharmacists and assistant pharma
cists are hereby empowered to administer oaths for the purpose of this chap
ter, and no such affidavit shall be received by any pharmacist or assistant 
pharmacist until it shows on its face that it has been properly subscribed and 
sworn to by the applicant. The affidavits provided for in this section shall 
be retained by the druggist in the original book form, and on or before the 
first day of each month, shall, together with the affidavit of such druggist 
that the liquors therein contained [mentioned ] are all intoxicating liquors 
sold by him during the month, except liquors sold to other druggists, returned 
intact and filed in the office of the clerk of the district court of the county 
where the permit was issued, where they shall be safely kept for the period of 
two years from the date of fil ing. Before said affidavits shall be received 
or filed by said clerk of the  d istrict court he shall make strict examination 
of the copies of affidavi ts  and records of numbers thereof furnished him by 
t h e  Mnnt,v aud i tor, an rl nscrrtain whethH such druggist has returned all 
a f: i ( \ aY i ts furn ishrd h i m  i n  bl ank by the county auditor ; and if any such 
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afii d a vit or blank is missing, said clerk shall require such druggist to file 
instead thereof his affidavit,  showing as near as he can what has become of 
such affidavit or blank ; and any person having a permit to sell intoxicating 
liquors under the provisions of this chapter, shall each month at the time 
he files the affidavit herein provided for, also file with the clerk of the district 
court an affidavit setting forth the amounts and kinds of liquors, as near as 
can be done. which such person or firm of which he is a member has on haud 
the day such affidavit is made, as well as the amounts and kinds of liquors 
he has purchased or procured during the preceding month and the name or 
names of the persons, companies or corporations and their place of doing 
business, from whom, and the date on which such liquors were purchased or 
procu red. [ 1909, ch. 183, § 9 ;  R.  C. 1905, § 9362 ; 1890, ch.  110, § 4 ;  R.  C.  
1899, § 7596 ; 1903, ch.  82, § 2 ;  1905, ch.  98,  § 2. ]  

§ 10102. Fees. Disposition of. F'or each series of affidavits filed under the
provisions of this chapter, the clerk of the district court shall collect oM 
dollar and fifty cents from the druggists filing the same, or the proportionate 
part thereof for the number filed, which shall be paid  by him on the  first day 
of each  month into the county treasury for the benefit of the general county 
fund.  The clerk of the district  court shall receive no fees for his services 
under this chapter. [ 1911, ch. 98 ; 1909, eh. 183, § 10 ; R. C. 1905, § 9363 ; 1890, 
ch. 110, § 4 :  R. C. 1899, § 7596 ; 1903, eh. 82, § 2 ;  1905, ch. 98, § 2 . ]  

§ 10103. Penalty. Record of sales. Every person, whose affidavit so made
for the purpose of obtaining intoxicating liquors shall be false in any material 
matter, shall be deemed guilty of perjury, and is punishable by imprison
ment in the penitentiary not less than one and not exceeding two years, or in 
the county jail not less than six months. Any person who shall subscribe any 
name or character other than his own name to any affidavit for the purpose 
of obtaining intoxicating liquors as provided herein, shall be deemed guilty 
of forgery in the fourth degree, and punished therefor by imprisonment in 
the penitentiary not exceeding two years and not less than one year. Any 
person who shall sell or furnish any intoxicating liquors so obtained by him 
upon affidavit or certificate, to others as a beverage, or shall use the same 
as a beverage, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than one hundred nor more 
than five hundred dollars and by imprisonment in the county jail not less 
than thirty nor more than ninety days. Every druggist shall keep a book 
wherein shall be recorded, daily, all sales  of intoxicating liquors made by 
him or his employes, showing the name and residence of the purchaser, and 
kind and quantity of liquors sold, the purpose for which it was sold, and the 
date of sale. Such record and affidavit shall be open for the inspection of 
the public at all reasonable times during business hours, and any person so 
desiring may take  memoranda or copies  thereof. [1909, ch. 183, § 11  ; R. C. 
1905, § 9364 ; 1890, ch. 110, § 4 ;  R. C. 1899, § 7596 ; 1903, ch. 82, § 2 ;  1905, 
ch. 98, § 2.] 

§ 10104. False affidavit. Other violations. Penalties. Any druggist or
pharmacist, or assistant pharmacist in his employ, who shall fail or neglect 
to make and keep a record as herein provided of any intoxicating liquors by 
him sold before the same are delivered, or shall refuse any person an exam
ination of such records or the taking of memoranda or copy therefrom at 
any time during business hours ; or who shall sell, barter or give away any 
such liquors at any place not designated in his permit or upon any affidavit 
other than those herein provided ; or shall make any false affidavit as to any 
sales made by  him or his employes, or shall fail to sign the certificate to the 
E:ignature of  any applicant for such liquor prior to the delivery thereof, or 
shall sign any false certificate to any such affidavit, or shall mutilate or 
remove any affidavit from the book to him issued as aforesaid ; or shall fail 
to return the same as hereinbefore provided ; or shall sell any intoxicating 
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liquor to any person whom he has reason to believe desires the sa·me to use as 
a beverage ; or sell liquor when he has reason to believe the liquor sold is not 
a remedy for the ailment described in the affidavit therefor ; or shall sell, 
barter or give away any intoxicating liquors to any minor, any person under 
the influence of liquor, or who is in the habit of becoming intoxicated, or 
who shall allow such liquor sold as a medicine or otherwise to be drunk on his 
premises, or premises under his control ; or in any manner omit any act re
quired of him herein, or violate any of the provisions of this chapter, shall 
be guilty of a misdemeanor, and upon conviction thereof shall be fined not 
less than two hundred nor more than one thousand dollars, and be imprisoned 
in the county jail not less than ninety days nor more than one year ; and shall 
forfeit his permit issued under the provisions of this chapter, and his right 
to obtain a permit within five years next thereafter ; and in all cases when 
forfeitures are provided under the provisions of this chapter, the court shall 
declare the same on rendering judgment in the action. [1909, ch. 183, § 12 ; 
R. C. 1905, § 9365 ; 1890, ch. 110, § 5 ;  R. C. 1899, § 7597.)

§ 10105. Intoxicating liquors defined. The following liquors are hereby
declared to be intoxicating and their intoxicating quality shall by all courts 
be presumed, viz. : All spirituous, malt, fermented and vinous liquors ( except 
unfermented grape juice in hermetically sealed bottles) ,  alcohol , whiskey, 
rum, brandy, beer, ale, porter, wine, hard cider and malt, or mixtures thereof. 
by whatsoever name called, or any liquor that will produce intoxication of 
any degree, or any liquor or liquids which are made, sold or offered for sale 
as a beverage and which shall contain coculus, indicus, copperas, opium. 
cayenne pepper, picric acid, Indian hemp, strychnine, tobacco, darmal seed . 
extract of logwood, salts of zinc, copper or lead, alum or any of its com
pound, methyl alcohol or its derivatives, amyl alcohol or any extract or 
compound of any of the above ingredients, shall be considered and held to 
be intoxicating liquors within the meaning of this chapter. [ 1911, ch. 231 , 
§ 1 : 1 909, ch. 187 ; 1907, ch. 191 ; R. C. 1905, § 9366 ; 1897, ch. 96 ; R. C. 18!.19 .
§ 7598. J

Construction of section Is governed by provisions of section 9201, Rev. Codl'.s. St:ltl' 
v. Fargo Bottl ing Works Co., 13 N. D. 396. 26 L.R.A. (N.S. ) 872, 124 N. W. �87.

Chapter is  not repugnant to section 61  of state constitution for the reason that
subject of act is  not expressed in title. State v .  Fargo Bottling Works Co., 19 N. D.  
896 ,  26 L.R.A. ( N.S. ) 872, 124 N. W. 387. 

Judicial notice as to beer being an intoxicating liquor. State v. Currie, 8 N. D. 545 .  
80 N. W. 475 ; State v. Brewing Co., 5 S. D. 3g, 58 N. W. 1 ,  26 L.R.A. 138 ; State "·  
Church, 6 S. D. 89, 60 N. W. 143. 

" Intoxicating liquors " includes only liquors or liquid• " that will produce intoxica
tion." State v. Virgo, 14 N.  D. 293, 103 N. W. 610. 

Whether sale of liquids is made as medicine or beverage under atatute ia question 
for jury. State v. Will iams, 14 N. D. 4 1 1 ,  104 N. W. 546. 

Ia proof of sale of " beer " or " lager beer " sufficient to austain a conviction for 
unlawful sale of vinous, malt, fermented or intoxicating liquore. 'I L.R.A. ( N.8. ) 195 ; 
25 L.R.A. ( N.S. ) 446 ; 48 L.R.A. ( KS. ) 308. 

Judicial notice of intoxicating character of beverages. 20 L.R.A. 648. 
-of intoxicating character of mixed drink. 19  L.R.A. (N.S. ) 848. 
Right of jurors to act on their own knowledge u to intoxicating liquon. 81 L.R.A. 

496. 
What liquors are with in  statutory restrictions aa to aale of " apirituous," " vinous,'' 

" fermented " and other intoxicating liquors. 20 L.R.A. 645 . 
. Do statutes forbidding the sale _of a certain class of liquor include nonintoxicating

hquor. 20 L.R.A. ( N.S. ) 1 146 ; 26 L.R.A. (N .S. ) 895 ; 46 L.R.A. (N.S. ) 759. 
§ 10106. Hard cider defined. Hard cider within the meaning of this

chapter is any liquid sold under the name of cider, or the juice of any fruit 
or berry or mixture thereof, or liquor purporting to be the juice of any 
fruit or berry, which shall contain more than one per cent of alcohol or 
shall be proved to be intoxicating. [1911 ,  ch. 231, § 2.] 

§ 10107. Duty of all peace officers to apprehend and notify. It shall be the
duty of every sheriff, deputy sheriff, constable, mayor, marshal, police judge 
and pol ice  officer of any city or town having notice or knowledge of any 
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violations of the provisions of this chapter to notify the state 's attorney of 
the fact of such violation and to furnish him the names of any witnesses 
within his knowledge by whom such violation can be proven. If any such 
officer shall fail to comply with the provisions of this section, he shall upon 
conviction be fined in any sum not less than one hundred nor more than 
five hundred dollars ; and such conviction shall be a forfeiture of the office 
held by such person ; and the court before whom such conviction is had shall, 
in addition to the imposition of the fine aforesaid, order and adjudge the 
forfeiture of his said office. For a failure or neglect of official duty in the 
enforcement of this chapter, any of the city or county officers herein referred 
to may be removed by civil action. [R. C. 1905, § 9367 ; 1890, ch. 110, § 8 ;  
R. C. 1899, § 7600.J

§ 10108. Duty of state's attorney. Seinre and arrest. Authority of j111-
tices of the peace. If the state 's attorney of any county shall be notified 
by any officer or other person or be cognizant himself of any violation of 
any of the provisions of this chapter, it shall be his duty forthwith diligently 
to inquire into the facts of such violation and for such purpose he is hereby 
authorized and required to issue his subpoena for such person or persons as he 
may have reason to believe have any information or knowledge of such viola
tion, to appear before him at a time and place designated in such subpoena, 
then and there to testify concerning any violation of this chapter ; sairl 
subpoena shall be directed to the sheriff or any constable of the county, and 
shall be served and returned to such state 's attorney in the same manner as 
subpoenas are served and returned in criminal cases. Each witness shall bP 
sworn by the state 's attorney to testify the truth, the whole truth and nothing 
but the truth, and true answer make to all questions which may be propounded 
to him by such state 's attorney touching any violation of the provisions of 
this chapter. The testimony of every such witness shall be reduced to writing 
and signed by such witness, as in the taking of depositions in civil cases . 
For all purposes in this section the state 's attorney is hereby authorized and 
empowered to administer oaths or affirmation to all witnesses, and shall have 
power to punish any witness for contempt for or on account of any dis
obedience of a subpoena, a refusal to be sworn or answer as a witness, or to 
sign his testimony, and may compel the attendance of witnesses by attach
ment in the same manner and with like effect as provided in the code of civil 
procedure. If the testimony so taken shall disclose the fact that an offense 
has been committed against any of the provisions of this chapter, the state 's 
attorney shall forthwith file such statement, together with his information 
against the person having committed the offense, in some court of competent 
jurisdiction, and such statement or testimony, together with the information 
of such state 's attorney when verified by him on information and belief, 
shall have the same effect as if such information had been verified positively. 
And thereupon a warrant shall issue for the arrest of the person or :,ersons 
named in such information, as in other criminal actions, and in addition 
thereto, shall command the officer to whom it may be directed to seize and take 
into bis custody any and all intoxicating liquors, vessels and bottles contain
ing the same, which he may find in such person 's possession, and safely keep 
the same, subject to the order of the court ; provided, the sworn statement 
of the witness or witnesses, as hereinbefore provided, and the information 
filed by the state 's attorney shall particularly describe the property to be 
seized and the place where kept ; and if upon the trial of such person he 
shall be convicted of the violation of any of the provisions of this chapter, 
the court shall order as a part of the judgment, in addition to the penalty 
herein provided, that the officer having the custody thereof shall publicly 
destroy all such property used and employed for such illegal purpose ; pro
vided, the court shall find anrl adjudge the property so seized was being 
used and employed by the defendant for such illegal purposes ; providerl, 
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further, that when the state 's attorney has been notified in writing under 
oath, giving the name of the person violating the law, the place where the 
unlawful business is carried on and the names of the witness or witnesses 
by whom the affiant believes that the facts can be proven, and the state 's 
attorney shall fail, neglect or refuse to make an investigation, then the affiant 
may make affidavit before some justice of the peace of the township, city 
or county wherein the crime has been committed, giving the name of the 
violator of the law, the location of the place and the names of the witnesses 
hy whom he believes the offense can be proved, and it shall be the duty 
of such justice of the peace, and he is hereby empowered with authority to 
issue his subpoena for the witnesses named or any other witnesses whose names 
shall be made known by the first witnesses subpoenaed. Such subpoena shall 
be d irected to any sheriff or constable of the county, or marshal or policeman 
of any city or town in the county, for service and return according to law. 
Such justice of the peace shall have power to fine for contempt and may 
compel the attendance of witnesses by attachment, and shall have all the 
powers for securing and taking the testimony of witnesses heretofore in this 
section given to the state 's attorney. When the evidence is taken by the 
justice of the peace and reduced to writing, if it should show that a crime 
has been committed, it shall be certified to the state 's attorney by the justice 
of the peace taking the same, and it shall be the duty of the state 's attorney 
on the receipt of such evidence to file forthwith his information in the same 
manner as if the evidence had been taken by himself. [R. 0. 1905, § 9368 ; 
1890, ch. 110, § 9; R. C. 1899, § 7601.] 

Presumed that state's attorney had sufficient evidence when information filed. State 
v. Brennan, 2 S. D. 384, 50 N. W. 625.

Veri fication on information and belief ; when sufficient. State v. Rozum, 8 N. D.
114�, 80 N. W. 477. 

On section as conferring judicial powers upon state's attorney. State v. Stc\"cna,  
19 N. D. 249, 123 N. W. 888 . 

§ 10109. Information to be filed. Trial. Penalty if found guilty. If the
statement of any witness so taken before the state 's attorney or a justice 
of the peace, as in the last section provided, shall disclose the fact that 
intoxicating liquors are being kept for unlawful sale or purpose, or are 
being sold by an unknown person or persons, particularly describing such 
unknown person or persons, contrary to the provisions of this chapter, at 
any place, particularly describing the place to be searched and the property 
to be seized, as hereinafter provided, within such county, it shall be the 
duty of such state 's attorney to file forthwith his information, together 
with such statements, with some magistrate of the county having jurisdiction, 
against such place and the unknown keepers thereof, which information, 
when verified by such state 's attorney upon information and belief, together 
with such statements as aforesaid, shall have the same effect as if such 
information had been sworn to positively; and thereupon a warrant shall 
issue directed to the proper officer, commanding him to search the premises 
described in the information and to seize all intoxicating liquors and all 
vessels and bottles containing the same, and arrest the keeper or keepers 
thereof, and the said person or persons so arrested shall be examined and 
tried in the manner prescribed by law for the examination and trial of 
persons charged with an indictable offense, and if upon trial are f(\und 
guilty shall be fined for the first offense not less than two hundred nor more 
than one thousand dollars, and be imprisoned in the county jail not less 
than ninety days nor more than one year ; and for the second and every 
successive offense be punished by imprisonment in the penitentiary not ex
ceeding two years, and not less than one, and the court before whom such 
conviction may be had shall also or<ler all the property seized by the officer 
as aforesaid to be publ i c ly dest roy1•d : provided, said court shall also find 
and adj ud ge such property was h,• i n i,!  used by the defendant at the time of 
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such search and seizure for the purpose of unlawfully selling or bartering 
intoxicating liquors. [R. C. 1905, § 9369 ; 1890, ch. 110, § 10 ; R. C. 1899,
§ 7602. ] , 

§ 10110. Fees, how paid. Officers shall receive the same fees and mileage
for serving subpoenas issued by the state 's attorney and justices of the peace 
under the provisions of this chapter as provided in criminal cases, and wit
nesses shall receive the same fees for attendance as provided for w i tnesses 
in cases before justices of the peace. Such fees shall be certified to the board 
of county commissioners by the state 's attorney or justice of the peace, and 
paid by the county as ,vitness fees for attendance before a grand jury. All 
witnesses shall attend upon the state 's attorney or justice of the peace in 
pursuance to his subpoena, without the payment of any fees in advance. For 
every conviction under this chapter there shall be allowed an attorney 's fee 
of ten dollars upon each count upon which the defendant shall be convicted, 
and the same shall be taxed as costs in the ease, to be paid into the county 
treasury as hereinafter provided. If any prosecution begun by the state 's 
attorney, the attorney-general or his assistants, or by a citizen with the written 
consent or approval of the state 's attorney or attorney-general, under the 
provisions of this chapter, shall fail, the costs of such prosecution, unless 
otherwise specified herein, shall be paid by the county in which such prosecu
tion or action was begun. [R. C. 1905, § 9370 ; 1890, ch. 110, § 11 ; R. C. 1899, 
§ 7603. )

§ 10111. State's attorney to prosecute. Fines a special fund. It shall be
the duty of the state 's attorneys diligently to prosecute any and all persons 
violating any of the provisions of this chapter, in their respective counties, 
and to bring suit upon all bonds or undertakings forfeited, immediately after 
the happening of such forfeitures, to recover the penalty, and to pay all 
money so collected, as herein provided, into the treasury of said county, 
and take the receipt of the treasurer therefor ; it shall be the duty of said 
treasurer to credit said money temporarily, to a special fund, to be designated 
as the liquor prosecution fund, to be disposed of as hereinafter provided. 
Said state 's attorney is hereby empowered to draw his warrants, in each case 
separately, upon such fund to pay the expenses actually and necessarily 
incurred by him in securing testimony for and enforcing the provisions of 
this chapter ; provided, however, that no treasurer shall pay any of said 
warrants so drawn by the state 's attorney as aforesaid, until he files with such 
treasurer an itemized statement of such expenses in each and every case, 
duly verified by himself to the effect that the same were actually and neces
sarily incurred to promote the ends above expressed, and that the same have 
not been paid. Said treasurer shall by proper entries upon his books, spe
cifically designate the action in which such money is received and paid out, 
and any net balance remaining in each action, after the payment of the 
uecessary expenses incurred in said action, shall be by such treasurer passed 
to the credit of the school fund as provided by law. [R. C. 1905, § 9371 ; 
1890, ch. 110, § 12 ; R. C. 1895, § 7604. ] 

County not required to pay warrants on liquor fund out of other fund. Loomia "· 
Brown County, 1 5  S. D. 606, 91 N. W. 309. 

Failure of state's attorney to proserute violation11 of this law a misdemeanor involv
ing moral turpitude. Re Simpson, 9 N. D. 379, 83 N. W. 541. 

§ 10112. Attorney-general. prosecutes, when. If any state 's attorney shall
fail, negl�ct or refuse to perform faithfully any duty imposed upon him 
by this chapter, be shall be deemed guilty of a misdemeanor, and upon con• 
viction thereof shall be fined in any sum not less than one hundred nor more 
1 ban five hundred dollars, and be imprisoned in the county jail not less than 
thirty nor more than ninety days ; and such conviction shall operate as a 
forfeiture of his office, and the court before whom such conviction may be had 
shall order and adjudge such forfeiture of office in addition to the fine 
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imposed as herein provided. Whenever the state 'a attorney shall be unable, 
or shall neglect or refuse to enforce the provisions of this chapter in his 
county, or for any reason wh"atever the provisions of this chapter shall not 
be enforced in any county, it shall be the duty of the attorney-general to 
enforce the same in such county, and for that purpose he may appoint as 
many assistants as he shall see fit, and he and his assistants shall be author
ized to sign, verify or file all such complaints, informations, petitions and 
papers as the state 's attorney is authorized to sign, verify or file, and to do 
and to perform any act that the state 's attorney might lawfully do or per-

. form. ; and for such services he or his assistant shall receive a fee of ten 
dollars upon each count upon which the defendant shall be convicted, to be 
taxed and collected in the same manner, except that in all cases when there 
shall be a conviction, and the attorney 's fees as provided for in this chapter 
shall ·not be paid by the defendant within one month after his release from 
jail, the county where such conviction is had shall then become liable to the 
attorney-general or his assistant prosecuting such ease for a fee of ten dollars 
upon each count upon which the defendant shall have been convicted. [R. C. 
1905, § 9372 ; 1890, eh. 110, § 12 ; R. C. 1895, & 7604.) 

�ct of state's attorney in gambling in public place on roulette wheel and not prose
cuti ng keeper ie misdemeanor authorizing disbarment. Re Vou, 11 N. D. 5-l0, 90 
N. W. 15 .  

Attorney-general must enforce prohibition statute. State v. Heiser, 20 N.  D. 357, 
127 N. W. 72. 

On right of attorney-general to appear before grand j u17 in matters relating to 
enforcement of prohibition law. State ex rel . Miller v. District Ct., 19' N. D. 8 19, 124 
N. W.  417,  Ann. Cas.  1912D, 935. 

§ 10113. Peace officers seize with or without warrant. Whenever any peace
officer of the state of North Dakota has reasonable grounds to believe that 
intoxicating liquor has be�n imported · into the Rtate of North Dakota for 
the purpose of sale as a beverage in violation of law, and that tuch liquor 
so imported is then stored at or in any place in any city, town, village, town
ship or county in the jurisdiction of such peace officer, it is hereby made his 
duty to seize such liquor with or without a warrant, and if seized without 
a warrant, to invoice and keep the same in his custody until finally disposed 
of as hereinafter provided. (1907, ch. 188, § 1 . )  

§ 10114. Procedure where seizure is made without warrant. Whenever any
liquor has been seized without a warrant, as provided in section 10113, the 
officer so seizing shall immediately invoice the same, and file a copy of such 
invoice with some police magistrate or justice of the peace within the county 
in which the seizure was made, and at the same time file with such magistrate 
his information on oath setting out the fact of such seizure, a description of 
the place from which said property was taken, the name of the owner of the 
liquor seized, if known to him, if not, the name of the person in whose posses
sion it was found, if known, and stating that to the best knowledge, infor
mation and belief of the informant, the liquor seized was unlawfully imported 
into this state with intent to be sold herein as a beverage, and praying 
judgment that the liquor so seized be destroyed as now provided by law in 
eases of seizure under section 10108. Thereupon, it shall be the duty of 
the magistrate or justice of the peace before whom such information is filed 
to cause notice to be served upon the owner of any such liquor seized, if 
fuiown, or upon the person in whose possession it was found, if known, or 
upon the agent of any such owner, if known, informing such owner, agent 
or person in whose possession it was found of the seizure, and that such 
seizure was made on the grounds that the liquor so seized had been imported 
into this state in violation of the prohibitory law for the purpose of being 
sold as a beverage, and fixing a date for the hearing and trial not more than 
thirty days or lrss th an ten <lays after the service of such notice. If at the 
trial it shall be found  that the liquor so seized was imported into this state 
in v io l at ion of the law, the court shall order the destruction thereof in the 
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manner now provided by law in seizures under search warrants, and the 
officer making such seizure and carrying out the orders of such court shall 
be entitled to the same fee as for service of a search warrant under the 
provisions of chapter 65, revised codes of 1905. [1907, ch. 188, § 2.] 

" Chapter 65, Revised Codes of 1905," to which this section refers, consists of R. C. 
1905, H 9353-9395, and these sections, so far as they remain in force, some of them 
having also been amended, are comprised in sections 10092-10145 in this compilation. 

§ 10115. Unusual qu&ntity presumptive evidence. Proof of the fuiding of
such intoxicating liquors stored in unusual quantities shall be presumptive 
evidence that such liquor was imported for such purpose in violation of law. 
[1907, ch. 188, § 3.] 

§ 10116. Duty of magistrate &nd state's attorney. Any magistrate or jus
tice of the peace with whom the information has been filed as herein provided, 
shall immediately notify the state's attorney of his county of the filing of 
such information, and thereupon it shall be the duty of said state's attorney 
to make careful investigation of the facts, and if it shall reasonably appear 
that such liquor was imported into this state in violation of law, and the 
person causing the same to be imported or importing the same is within 

. the state, he shall cause the arrest and prosecution of such person under the 
provisions of chapter 65, revised codes of 1905. [1907, ch. 188, § 4.] 

As to " chapter 65, Revised Codes of 1905," referred in this section, see the note to 
section 10114. 

§ 10117. Place of sales a nuisance. To be abated. Liquors destroyed. .All
places where intoxicating liquors are sold, bartered or given away, in violation 
of any of the provisions of this chapter, or where persons are permitted to 
resort for the purpose of drinking intoxicating liquors as a beverage, or where 
intoxicating liquors are kept for sale, barter or delivery in violation of this 
chapter, are hereby declared to be common nuisances; and if the existence 
of such nuisance is established, either in a criminal or equitable action, upon 
the judgment of a court or judge having jurisdiction, finding such place to 
be a nuisance, the sheriff, his deputy or undersheriff or any constable of the 
proper county or marshal of any city where the same is located, shall be 
directed to shut up and abate such place, by taking possession thereof, if he 
has not already done so under the provisions of this chapter, and by taking 
possession of all such intoxicating liquors found therein together with all signs, 
6creens, bars, bottles, glasses and other property used in keeping and main
taining such nuisance, and such personal property so taken possession of 
shall, after judgment. be forthwith publicly destroyed by such officer, and the 
owner or keeper thereof shall, upon conviction, be adjudged guilty of main
taining a common nuisance, and shall for the first offense be punished by a fine 
of not less than two hundred nor more than one thousand dollars, and by 
imprisonment in the county jail not less than ninety days nor more than 
one year, and for the second and every successive offense be punished by 
imprisonment in the penitentiary not exceeding two years and not less than 
one; and said officer abating such nuisance shall securely close said building, 
erection or place where such nuisance was located, as against the use or occu
pation of the same for saloon purposes, and keep the same securely closed 
for the period of one year, unless sooner released as hereinafter provided, 
and any person breaking open said building, erection or place or using the 
premises so ordered to be closed, shall be punished for contempt, as hereinafter 
provided, in case of violation of injunctions; provided, however, that when 
Iea�ehold premises are adjudged to be a nuisance, the owner thereof shall 
have the right to terminate the lease by giving three days' notice thereof, 
in writing, to the tenant, and when this is done the premises shall be turned 
oYer to the owner upon the order of the court or judge. But the release of 
the property shall be upon condition that the nuisance shall not be continued 
and the return of the property shall not release any lien upon said property 
oMasioned by any prosecution of the tenant. If the owner appears and pays 

o••C'l '"' ..... _., 



§ §  10117-10118 PENAL CODE. Proht"bition, Etc. 

all costs of the proceedings and files a bond with sureties to be approved by 
the clerk in the full value of the property to be ascertained by the court or 
judge, conditioned that he will immediately abate said nuisance and prevent 
thP same from being established or kept therein within the period of one year 
thereafter, the court, or in vacation the judge may, if satisfied of his good 
faith, order the premises taken and closed under the order of abatement 
to be delivered to said owner, and said order of abatement cancelled so far 
as the same may relate to said property, and if the proceeding is an action in 
equity and bond is given and costs therein paid before judgment and order 
of abatement, the action shall be thereby abated ; provided, however, that 
the release of the property under the provisions of this section shall not 
release it from any judgment, lien or penalty or liability to which it may 
be sub.iect under any other statute or law. [R. C. 1905, § 9373 ; 1890, ch. 110, 
§ 13 ; R. C. 1895, § 7605.]

Keeping of  place where liquor is sold in violation of law constitutes the offense under 
th i11 se<'t ion. State v. Kru11e, 19 N. D. 203,  124 N. - W. 385. 

Plac<'s where l iquor is @old may be abated as nuisnncn. State v. Becker, 3 S. D. 2i>, 
61 N. \V. 10 1 8 ;  State v. Markuson, 7 N. D. 155 ,  73 N. W. 82 ; State v. Rozum, 8 N. D. 
5 48 . 80 N. W. 477 ; f-tate v. Fraser, 1 N. D. 425,  48 N. W. 343 ; State v. Dellaire, 4
N. D. 312 ,  60 N. W. 988 ; State v. Donovan, 10 N. D. 610,  88 N. W. 717 ; State -..
llc-G ru<'r, g N. D. 566, 84 N. W. 363.

Prov ision of stRtut<'s enforceable by contempt proceeding. State v. :Mitchell, 3 S. D. 
223, 52 N. W. 1052 ; State v. Massey, 10 N. D. 154, 86 N. W. 225 ; State v, Markueon, 
s N'. n. 1 4 7, tH x. w. !l:l4 . 

Con v i ction for ma inta i n ing nuisance. State v. Thoemke, 11 N. D. 386, 92 N. W. 480. 
Su lliciency of ind ictment for maintain ing common nuisance. State v. Erickson, 14 

N. D. 139 .  103 N. W. ,! 89 ,
The offense is  kN•pi 11g of place where the forbidden acts are committed. State ,.

ThMmkr. 11 N. D. 3:3f\ ,  !l2 N. W.  4S0. 
Sale of pat<'nt nwd ic i ne, ronta in ing aleohol , as mctlirine by storekeeper in good faith, 

it not unlnwful. State v. \Y i l l inms, 1 4  N. D. 4 1 1 , 104 N. W. 546. 
" I' lucc " means pnrticular bui ld ing or apartment where liquor ii unlawfully eold or 

kl'pt. State v. 1'011 11, H N. D. 557 ,  1 05  N .  W. 7 17 .  
Proc·t>Pd ing  in  r,'m nlone aga inst l iquors unlawfully kept is not authorized. State 

ex rel .  Kelly v. }ldfaster, 13 N. D. 58 ,  !l9 N. W. 58. 
As to right to injunction on com plaint alone in action for abatement of liquor 

nu i sance. State ex rel. Register v. l'attt•rson , 13 K. D. 70, .19 N. W. 67. 
Complaint for abakmcnt of l i( (nor nu itiance must particularly describe nuisance. 

Stnte v. Ildveds<'n, 20 N. D. 62 ,  1 26  N. W. 489 .  
I t  i s  d iscn•tionnry with  trial cou rt whether building in which tenant maintained 

nui�nnce by Sl'lling l iquors therein, of which owner had knowledge, shall be turned over 
to owner after it has been closed by proceedings under thia section. State ex rel. 
lkfl'run v. nleth, 2 1  N. D. 27, 127  N. W. 1 0 13.  

Lien for fines and costs is enforceable on premises on which nuisance is unlawfull, 
maintained, wbere use is knowingly permitted by owner. Larson v. Cbri1tianson, 1:. 
N. D. 4 76, 106 N. W. 51. 

Habeas corpus to review judgment of state court iJl criminal case, on ground that
right under federal constitution has been den il'd, refused, proper remedy Lciug writ of 
error. :!\larlr.uson v. Boucher, 175 U. S.  1 84 ,  44 L.ed . 124 ,  20 Sup. Ct. Rep. 76. 

Right ,>I private citizen to destroy liquor illegally kept for sale. 26 L.R.A. (N.S. ) 
9il6. 

§ 10118. Actions, how maintained. Procedure. Presumptions. Penalties.
The attorney-general, his assistant, state 's attorney, or any citizen of the 
county where such nuisance exists or is kept or is maintained, may maintain an 
action in the name of the state to abate and perpetually enjoin the same. 
The injunction shall be granted at the commencement of the action in the 
usual manner of granting injunctions, except that the affidavit or complaint,
or both. may be made by the state 's attorney, attorney-general or his assistant
upon in formation and belief, and no bond shall be required ; and if an affi
davi t  sha l l  be presented to the court or judge, stating or showing that
in1ox i ea t i ng  l iquor, particularly describing the same, is kept for sale, or
is so ld ,  ba rtered or given away on the premises, particularly describing the
i;am1\ ,  where said nuisance is located contrary to law, the court or judge mnst
at the time of granting the injunction issue his warrant commanding the
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o��er serving said writ of injunction, at the time of such service to search
d1hge�tly the premises and carefully invoice all the articles found therein,
used m or about the o.arrying on of the unlawful business, for which search
and invoicing said officer shall receive the sum of ten dollars in addition to
the fees now allowed by law for serving an injunction. If such officer upon
such search shall find upon such premises any intoxicating liquor or liquors
of any kind, he shall take the same into his custody and securely hold the
same to abide the final judgment in the action, the expenses for such holding
t.o be taxed as part of the costs in the action ; and such officer shall also
take and hold possession of all personal property found on such premises,
and shall take and hold possession of such premises and keep the same closed
until such final judgment. The finding of such intoxicating liquor or liquors
on such premises shall be prima facie evidence of the existence of the nuisance
complained of. Any person violating the terms of any injunction granted
in such proceedings shall be punished for contempt, for the first offense
by a fine of not less than two hundred nor more than one thousand dollars,
and by imprisonment in the county jail not less than ninety days nor more
than one year, and for the second and every successive offense of contempt
by imprisonment in the penitentiary not exceeding two years and not less
than one in the discretion of the court or judge thereof. In case judgment
is rendered in favor of the plaintiff in any action, brought under the pro
visions of this section, the court or judge rendering the same shall also render
judgment for a reasonable attorney 's fee in such action, in favor of the
plaintiff and against the defendants therein ; which attorney 's fee shall be
taxed and collected as other costs therein, and when collected paid to the
attornry or attorneys of the plaintiff therein ; provided, if such attorney is
the state 's attorney such attorney 's fee shall be paid into the county treasury
as in section 10110 provided. In contempt proceedings arising out of the
violation of any injunction granted under the provisions of this chapter
the covrt, .or in vacation the judge thereof. shall have the power to try
summarily and punish the party or parties guilty as required by law. Process
shall run in the name of the state of North Dakota. The affida.vits upon which
the attachment for contempt issues shall make a prima facie case for the state.
The accused may plead in the same manner as to an information or indict
ment, in so far as the same is applicable. Evidence may be oral or in the form
of affidavits, or both ; the defendant may be required to make answer to
interrogatories, either written or oral, as in the discretion of the court or
judge may seem proper ; the . defendant shall not necessarily be discharged
upon his denial of the facts stated in the moving papers ; the clerk of the
court shall, upon the application of either party, issue subpoenas for wit
nesses, and except as above set forth, the practice in such contempt proceed
ings shall conform . as nearly as may be- to that adopted by the nineteenth
rule of the supreme court of the United States for proceedings in equity
in the circuit courts. [R. C. 1905, § 9374 ; 1890, ch. 110, § 13 ; R. C. 1895,
§ 7605. ]

�s to neceBBity of affidavit upon which attnchm1>nt for contempt issues making prim&
fac1e case for state. State ex rel. llarvey v . . Newton, 16 N. D. 151, 112 N. W. 52, 14
A. & E. Ann .  Cas. 1 035 .

8ufficiency of affidavit to authorize court to issue search v;arrant. State ex rel.
Re�i ster v. 

0

1\fcGahcy, 12 N. D. 5:35 ,  !l7 N. W. 865, 1 A. & E. Ann. CRs. MO. 
Court may impose l'osts in addition to fine in enforcement of prohibition law. State 

"· Heiser, 20 N. D. 357, 127 N. W. 72 .  
� 10119. Contents of affidavit. Search warrant. If any person shall make 

an affidavit before any person entitled to administer an oath, setting forth 
the fact that to the personal knowledge of the person making the affidavit 
that intoxicating liquors of any kind are being kept or are present upon 
certain premises, particularly describing such premises, and further stating 
that affiant verily believes that such intoxicating liquors are in unusual 
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quantities, or are kept upon said premises for the purpose of barter and sale 
for use as a beverage contrary to law, and further stating the name of the 
person or persons keeping said intoxicating  liquor or having such intoxicatin g 
liquor under their control, if known to affiant, and if unknown, stating the 
fact, and further stating the name of the person or persons who arc in 
possession and control of the said premises, to the best knowledge, informa
tion and belief of affiant, and said affidavit setting forth the foregoing facts 
shall be filed with any justice of the ·peace, police magistrate or other magis
trate having jurisdiction, together with the affidavit of the state 's attorney 
that to the best of his knowledge, information and belief the facts set forth 
in such affidavit are ttue and which said affidavit of the state 's attorney 
shall further request the said magistrate to issue a search warrant against 
said premises, said magistrate shall issue a search warrant directed to the 
proper officer, commanding him to search the premises described in the above 
affidavit, and to seize all intoxicating liquors, and all vessels or bottles con
taining the same or which shall have been used for the reception of intoxf. 
eating liquors of any kind, and take the same into his custody, to abide the 
further order of the court. (1907, ch. 190. ]  

§ 10120. Liability for causing intoxication. Every person who shall by the
sale, barter or gift of intoxicating liquors cause the intoxication of any other 
person or persons shall be liable for and compelled to pay a reasonable com
pensation to any person who may take charge of and provide for such 
intoxicated person, and five dollars a day in addition thereto for every day 
such intoxicated person shall be kept in consequence of such intoxication, 
to be recovered by civil action in any court having jurisdiction. [R. C. 1905, 
§ 9375 ; 1890, ch. 110, § 14 ; R. C. 1899, § 7606. l

§ 10121. Right of action. Injured party. Every wife, child, parent, guard
ian or employer or other person who shall be injured in person or property or 
means of support, by any intoxicated person, or in consequence of intoxi� 
cation, habitual or otherwise, of any person, such wife, child, parent or 
guardian or employer shall have a right of action, in his or her own name, 
against any person who shall by selling, bartering or giving away intox
icating liquors, have caused the intoxication of such person, for all damages 
actually sustained as well as for exemplary damages ; and a married woman 
shall have the right to bring suits, prosecute and control the same and the 
amount recovered, the same as if unmarried ; and all damages recovered by 
a minor under this chapter shall be paid either to such minor, or his or her 
parent, guardian or next friend, as the court .shall direct ; and all suits for 
dam�ges under this chapter shall be by civil action in any of the courts of 
this state having jurisdiction thereof. [R. C. 1905, § 9376 ; 1890, ch. 110, 
§ 15 ; R. C. 1899, & 7607. ]

Liability of  sellers of  liquor for acts of  persona becoming intoxicated. 86 Am. SL 
Rep. 449. • 

Right of action in the absence of a civil damage act for injury or death following 
unlawful sale of liquor. 44 L.R.A. ( N.S. )  299. 

Civil remedies arising from sale or gift of intoxicating liquors. 25 Am. Rep. 362. 
Actions for injuries to relatives under civil damage laws. 48 Am. Dec. 625. 
Liability of sureties under civil damage act where sales causing injury were not con-

fined to the period covered by their bonds. 25 L.R.A. (N.S. ) 585. 
Wife's right of action at common law against one selling liquor to husband. to 

L.R.A. ( N.S. ) 360.
Necessity to sustain a recovery under civil damage act that the intoxication be the

proximate cause of the injury. 13 L.R.A. ( N.S. ) 1158.  
Competency of wife to testify as to m isconduct of husband in action under civil 

damage act. 39 L.R.A. ( N.S. ) 316 .  
As to similar provision in Cal .  Pen. Code, I 307,  see In re Fie, 73 Cal 142, 14 Pac. 

405. 

§ 10122. Clubhouse pr�hi�ited. �ena.lt!. Every p�rs�n who sha1:}, _diree�ly
or indirectly, keep or mamtam, by himself or by associating or combmrng with 
others or who shall in any manner aiu, assist or abet in keeping or main. 
tainiug any clubroom or other place in which any intoxicating liquor is re-
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ceived or kept for the purpose of use, gift, barter or sale as a beverage, or for 
distribution or division among the members of any club or association by any 
means whatever ; and every person who shall use, barter, sell or give away 
or assist or abet another in bartering, selling or giving away any intoxicating 
liquors so received or kept, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall for the first offense be punished by a fine of not less 
than three hundred nor more than one thousand dollars, and by imprisonment 
in the county jail not less than ninety days nor more than one year, and for 
every successive offense be punished by imprisonment in the penitentiary 
not to exceed two years and not less than one. [R. C. 1905, § 9377 ; 1890, ch. 
110, § 16 ; R. C. 1899, § 7608.] 

§ 10123. Evasions deemed u.nlawful. The giving away of intoxicating
liquor or any shifts or device to evade the provisions of this chapter, shall 
be deemed an unlawful selling within the provisions of this chapter. [R. C. 
1905, § 9378 ; 1890, eh. 110, § 17 ; R. C. 1899, § 7609. ] 

§ 10124. li'ines and costs constitute liens. Proviso. All fines and costs
assessed against any person or persons for any violation of this chapter, 
shall be a lien upon the real estate of such person or persons until paid ; and in 
case any person or persons shall let or lease any building or premises or shall 
permit the same to be used and occupied for the sale of intoxicating liquor, 
contrary to the provisions of this chapter, the premises so leased and occupied 
shall be subject to a lien for and may be sold to pay all fines and costs 
assessed against any such occupant for any violation of this chapter ; and such 
lien may be enforced by civil action in any court having jurisdiction ; pro
vided, that the person against whom such fines and costs are assessed shall be 
committed to the county jail until such fines and costs are paid ; provided, 
that no imprisonment for nonpayment of fines and costs shall exceed the 
period of six months. [R. C. 1905, § 9379 ; 1890, ch. 110, § 18 ; R. C. 1899, 
§ 7610. ]

Sentence of imprisonment for two hundred days for nonpayment of fine is exceeaive. 
State v. Wisnewski, 13 N. D. 649 , 102 N. W. 883, 3 A. & E. Ann. Caa. 907. 

Judgment for maintaining liquor nuisance ie preaumptively lien upon property 
occupied by judgment debtor. State v. Ildvedeen, 20 N. D. 62 , 126 N. W. 489. 

Judgment, which, in addition to providing for �risonment, imposes fine and costs, 
and adjudges that in default of payment adiliti'onal imprisonment exceeding aix months 
shall be inflicted, fa erroneous. State v. Stevena, 19 N. D. 249, 123 N. W. 8S8 .  

§ 10121>. State's attorney advise county judge. Informer -protected. When
ever application is made to the county judge for a permit to sell intoxicating 
liquors under the provisions of this chapter, he shall notify the state 's attor
ney thereof, and thereupon such state 's attorney shall appear and advise with 
said county judge, with reference to the issuing of said permit and the ap
proval of the bond. No person who shall inform of offenses under this 
chapter, or make complaint thereof, shall be liable for the costs incurred 
in such proseeuti�n, unless the court or jury trying the case shall find and 
determine that such prosecution was malicious and without probable cause . 
[R. C. 1905, § 9380 ; 1890, ch. 110, § 19 ; R. C. 1899, § 7611.] 

§ 10126. Assistance for state's attorne7. .Any citizen may employ an attor
ney to assist the state 's attorney to perform his duties under this chapter, 
and such attorney shall be recognized by the state 's attorney and the court as 
associate counsel in the proceedings, and no prosecution shall be dismissed 
over the objections of such associate counsel until the reasons of the state 's 
attorney for such dismissal, together with the objections thereto of such asso
ciate counsel, shall have been filed in writing, argued by counsel and fully 
considered by the court. [R. C. 1905, § 9381 ; 1890, ch. 110, § 20 ; R. C. 1899. 
§ 761 2. ]

§ 10127. Speedy judgment to be rendered. Exception. The court whose
dnty it shall he to render judgment in any action or proceeding growing out 
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of a violation of the provisions of this chapter shall immediately upon the 
conviction of the defendant render judgment ; provided, that for prudeutial 
reasons and for the ordinary purposes of perfecting an appeal , judgment and 
sentence may be suspended for a pel'iod not exceediug thirty days, and then 
only upon the court or j udge thereof eutering iu a public docket to be kcpc  
for that purpose, in  his  own handwriting, the cause of such suspension. [It C .  
1905. § !J:382 ; 1890, ch .  1 10, § 21 : R. C.  1899,  § 7613. ) 

§ 10128. Form of pleading. Presumptive evidence. Government receipt.
In prosPcut ions unJcr this  ch apter by indictment or otherwise, it shall not 
be necessary to state the kind or qu auti ty of liquor sold or kept for sale, and 
it sh a l l  not  be necessary to descl' il>e the place where sold or. kept for sal&, 
except iu prosecutious J oi' kee p iug  ,,! I J  1 1: a rn i ;t i i : i 11g a c ommon nmsa11cc ,  aw l 
iu p l'oeecd iugs for enjo in ing the same, or when a lien is sought to be estab� 
l ished ag-ainst the p lace where such liquol's are illegally sold or kept for sale ;· 
and i t  sh all not be necessary in the first instance for the state to prove that 
the party charged did not have a permit to sell intoxicating liquors for tl1e 
excepted purposes ; and in any prosecutions for the second or subsequent 
offe11se, it shall not be requisite to set forth in the information or affidavit or 
ind i < ' tmen t  the record of the former convic tion, but it shall be sufficient briefly 
to al lege such conviction ; and in all cases the person or persons to whom such 
intoxicat ing liquors shall have been sold in violation of this chapter shall 
be c·ompetc11t witnesses to prove such fact or 1my other fact tending thereto ; 
and the members, shareholders or associates in any club or association shall be 
competent witnesses to prove any violation of the provisions of this chapter or 
any fact  tending thereto. In actions or proceedings for the abatement of 
nuisances under this chapter evidence of the general reputation of the place 
designated in the complaint shall be admissible for the purpose of proving 
the existence of such nuisance, and in all cases, other than these when intoxi
cati ug  l iquor is lawfully sold by virtue of the provisions of this chapter, the 
fact that any person engaged in any kind of business has or keeps posted in or 
about his place of business a receipt or stamp showing payment of the special 
tax levied under the laws of the United States upon the business of selling 
distil led,  malt or fermented liquors, or the holding of a license from tlie gov
ernment  of the United States in the name of any person, persons or corpora
tion to sell intoxicating liquor shall be held and deemed prima facie evidence 
against such person, persons or corporation, that he or they or it are keeping 
for sale and selling intoxicating liquors contrary to law. And upon trial of 
every indictment, information or contempt proceedings for a violation of the 
provisions of this chapter, proof of the finding of intoxicating liquor in the 
possession of the accused, in any pl ace except his private dwelling house or its 
dependencies, or in such dwelling house if the same is a tavern, store, publio 
eating house, grocery or other place of public  resort, or in unusual quantities 
in the private d,vell ing house or its dependencies of any person keeping a 
tavern, store, public eating house, grocery or other place of public resort, 
unless in the possession of one legally authorized to sell the same, shall be 
received and acted upon by the court or ju <lge as presumptive evidence that 
such liquor was kept for sale contrary to the provisions hereof. No person 
shal l be excused from trst i fying touchin g any offense committed by another 
against any of the provisions of this chapter by reason of his testimony tend
ing to criminate himself ( the witness) , but the tt'stimon y  given by such person 
shall in no case be used against him. [R. C. 1905, § 9383 ; 1890, ch. 11 0, § 22 ; 
R. C. 1899, § 7614. ]

State's attorney may fi le  information giv ing d<'scr i ption of place where nuisance waa
maintained, where accused was held over from j ustice court. State v. O'Ncal, 19 N. D.
426 ,  1 24 X. W. 68 .

Instruct ion in words of statute declaring law is  proper when applicable to the facts.
State v. Otrev . 22 �- D. 1 :! S ,  1 :1 2  :--. W. 367.

Presumpt i.;1 1 ar is ing from find ing of intoxicating l iquor in po1111e111ion of persoa 
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eh?.rged with illegal traffic is to be considered aa circumstance or element of eaae. 
State v. Kelly, 22 N. D. 5, 1 32 N. W. 223 , Ann. Cas. 1913E, 974. 

l<' in iling of liquor in defendant's possession is not presumptive evidence that same 
was to he unlawfully sold in action to abate nuisance. State ex rel. Kelly v. Nelson, 13 
N. D. 1 22, ll9 N. W. 1077. 

" Pr ima. facie evi<l1 ·nce " a.s usl'd in statute means competent and lega.lly aufticied
evi<l<'n ce. State v. �Iombcrg, 14 N. D. 291 ,  103 N. W. 566. 

8 1 1 1! idency of information d<'R<'ription on which to base abatement proceedings a.fter 
conviction under l iquor law. State v. J>oull, 14 N. D. 557, 105 N. W. 717. 

As to sullieiency oi i n formation for nuisa.nee. State v. Wi11J1ewsk.i, 13 N. D. 649, 102 
N. W. 8 S3 .  3 .\. & E. Ann. Cas. 00i. 

Immun i ty from prosecution is not granted. Re Beer, 17 N. D. 184, 115 N. W. 672, 
17 A. & E. Ann. Cns. 126. 

Jud�m1•nt for maintaining liquor nu isance is presumptively lien upon property 
oecu � icd t,y j u<lgm,•nt <leotor. Sta le v. ll<lvedsen, 20 X. D. 62, 126 N. W. 480. 

§ 10129. Court's duty. Special charge to grand jury. It shall be and ia
hereby made the duty of all courts of this state before whom a grand jury 
is summoP Pd ,  to charge such grand jury especially concerning this chapter, 
and dir�cL said jury to inquire particularly of all violations of any of its 
provisions. [R. C. 1905, § 9384 ; 1890, ch. 110, § 23 ; R. C. 1899, § 7615. ] 

§ 10130. When druggist prohibited from selling liquor upon a.ny terms.
Whenever the father, mother, brother, sister, wife, husband or guardian or 
any relative of any person shall notify any druggist that such person, naming 
him, is in the habit of becoming intoxicated, and shall forbid said druggist 
from sel l ing, bartering or giving to such person any intoxicating liquors, 
it shall be unlawful for any such druggist, after such notice, to let such person 
have any intoxicat ing l iquors upon any terms or conditions whatever. Any 
druggist who shall violate the provisions of this section shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be fined in any sum 
not less than one hundred nor more than five hundred dollars, and shall be 
imprisoned in the <!ounty jail not less than thirty days nor more than six 
months. [R. C. 1905, § 9385 ; 1890, ch. 110, § 24 ; R. C. 1899, § 7616.] 

§ 10131. Treating minor, penalty for. The treating or giving of any intox
icating l iquors to any minor by any person other than the father, mother or 
guardian of such minor or any physician for medical purposes, shall be 
unlawfu l, and any person violating the provisions of this section shall for the 
first offense be deemed guilty of a misdemeanor, and for the second and each 
succeeding offense be deemed guilty of a felony, and upon conviction thereof 
shall be punished therefor as provided for unlawfully selling intoxicating 
liquors. [ R. C. 1905, § 9386 ; 1890, ch. 110, § 25 ; R. C. 1899, § 7617.] 

§ 10132. Soliciting orders. for liquors unlawful. It is hereby declared to be
unlawful for any person to solicit or procure from, or to· aid in soliciting or 
procuring from, any person within this state, not a person holding a permit 
authoriz ing the sale of intoxicating liquors, any order, direction or instruction 
provid ing for the delivery, purchase or sale, either within or without the 
state of North Dakota, to be used as a beverage therein, within the meaning · 
of chaptrr 65 of the revised codes, any spirituous, malt, vinous, fermented or 
other intoxicat ing liquors. [ 1909, eh. 186, § 1 . ]  

. .\ s  to what  consti tutl-s " c- l ia ptcr 65 of the  Revised Codes " to which tbi.s section 
refers. s�e note to section 101 14. 

§ 10132a; Penalty. Any person violating the provisions of section 10132
shall for the first offense be deemed guilty of a misdemeanor, and upon con
viction thereof shall be fined in a sum not l ess than two hundred nor more than 
one thousand dollars, and be imprisoned in the county jail not less than 
ninety days nor more than one year, and for every succeeding offense shall 
be deemed guilty of a felony, and be punished by imprisonment in the peniten
tiary not exceeding two years. [ 1909, ch. 186, § 2. ] 

§ 10133. Unlawful to advertise. It is hereby declared to be unlawful for
any person, firm or corporation, to publish or circulate advertising matter, 
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send out or have within this state, or by any means to advertise for the pur
chase or the sale of intoxicating liquors. [1909, ch. 185, § 1.] 

§ 1�134. Penalty. Aiiy person, firm or corporation violating the provisions
of this act shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by a fine of not less than twenty-five dollars, nor 
more than fifty dollars, or by imprisonment in the county jail for not less 
than ten days, nor more than thirty days. [1909, eh. 185, § 2.J 

§ 10135. Owner of building liable. Pen&lty. If public officer, removed.
Every owner, agent or other person, who, directly or indirectly, lets any 
building or portion of any building knowing that it is intended to be used for 
any purpose declared punishable by the provisions of chapter 110 of the 
penal code of the revised codes of North Dakota of 1895, commonly known 
as the " prohibition law, " or who otherwise permits any building or portion 
of a building to be so used, is guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than two hundred nor more than 
one thousand dollars, and by imprisonment in the county jail not less than 
ninety days nor more than one year, and in addition thereto, if such person 
be a public officer, he shall forfeit his right longer to hold such public offic.:> 
or offices, and the court before whom such conviction is bad shall order and 
adjudge such forfeiture. [1907, eh. 193.l 

'!'here was no " chapter 110  of the penaf code of the r�ised codes of North Dakota 
of 1895 " to which this section refers. The reference is undoubtedlv to Laws 1890, 
ch. 1 10 ,  which constituted the greater 'Part of chapter 63 of the penal code of R. C. 
1895 and chapter 65 of the penal code of R. C. 1905, and as to the latter see the note 
to section 10114 herein. 

§ 10136. Li&bility of common ca.rrier. Any officer, agent or employe of
a railroad company, express company or other common carrier who shall 
within this state knowingly receive, carry or deliver any intoxicating liquors 
to or for any person to be sold in violation of this chapter, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be fined not less than 
one hundred nor more than five hundred dollars and be imprisoned in the 
county jail not less than thirty nor more than sixty days. [R. C. 1905, § 9387 ; 
1890, ch. 110, § 26 ; R. C. 1899, § 7618.] 

Responsibil ity of carrier for transporting intoxicating liquors. 46 L.R.A. 4 17. 
Ignorance of contents of package as defense to carrier in prosecution for transportini 

intox icating l iquor into prohibition terri tory. 18 L.R.A. ( N.S. )  1182.  
§ 10137. Bonds forfeited. Actions and liabilities thereon. In ease any per

son has been arrested for any violation of this chapter and given a bond and 
the bond bas been forfeited, and before the determination of the action on · the 
bond the defendant has been surrendered to the ·sheriff by his bondsmen, 
the defendant shall stand eommitted until all coats to that date aecrued on 
the criminal action are paid ; and if he fails to pay the same the bondsmen are 
required to pay such costs in addition to the costs of the action on the bond 
and a reasonable attorney •e fee, to be fixed by the court, for the prosecution 
of both the criminal charge and the action on the bond ; provided, that no 
defendant shall be imprisoned for a longer period by virtue of this section than 
is prescribed for the first offense in section 10109. [R. C. 1905, § 9388 ; 1890, 
eh. 110, § 27 ; R. C. 1899, § 7619.] 

§ 10138. Penalty for neglect of duty of &ttorney, judge or &uditor. Every
state •s attorney, county auditor or county judge who shall neglect or refuse 
to perform any duty required of him under this chapter, the punishment for 
which is not hereinbefore provided by this chapter. shall be deemed guilty of 
a misdemeanor, and upon conviction shall be punished by a fine of not le• 
than five hundred nor more than one thousand . dollars, and in addition 
thereto shall forfeit his right longer to hold his office, and the court before 
whom such conviction is had shall order and adjudge such forfeiture. [R. C. 
1 90Ti . 6 9::189 :  1890. ch. 110. § 28 : R. C. 1 899, § 7620. ) 

§ 10139. Payments for liquor void. Exception. All payments and com
r,·nsat ion for intoxicating liquors sold in violation of this chapter, whether 
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such payments or compensation is in money, goods, land, labor or anything 
else whatsoever, shall be held to have been received in violation of law and 
against equity and good conscience, and to have been received upon a valid 
promise and agreement of the receiver in consideration of the receipt thereof, 
to pay on demand to the person furnishing such consideration the amount 
of said money, or the just value of such goods and labor or other thing. All 
s�les, transfers, conveyances, mortgages, liens, attachments, pledges and securi
ties of every kind, which either in whole or in part shall have been made 

. for or on account of intoxicating liquors sold in violation of this chapter, 
shall be utterly null and void against all persons in all cases, and no rights 
of any kind shall be acquired thereby, and no action of any kind shall 
be maintained in any court in this state for intoxicating liquors or the -value 
thereof, sold in any other state or country, contrary to the law of said state 
or country, or with intent to enable any person to violate any provision 
of this chapter ; nor shall any action be maintained for the recovery or 
possession of any intoxicating liquors or the value thereof, except in eases 
when persons owning or possessing such liquor, with lawful intent, may have 
been illegally deprived of the same. Nothing, however, in this section shall 
affect in any way negotiable paper in the hands of holders thereof in good 
faith for valuable consideration without notice of any illegality in its incep
tion or transfer, or the holder of land or other property, who may have 
taken the same in good faith without notice of any defect in the title of the 
person from whom the same was taken, growing out of a violation of the 
provisions of this chapter, and all evidence given in actions brought by or 
against such holders shall be in no way atf ected by the provisions of this 
chapter. [R. C. 1905, § 9390 ; 1890, ch. 110, § 30 ; R. C. 1899, § 7621.] 

Money is paid on illegal sales. Oswald v. Moran, 8 N. D. 111, 72 N. W. 281. 
Statute cannot be invoked without pleading facts to bring cue within provisions. 

Frankel v. Hiller, 16 N. D. 387, 113 N. W. 1067, 15 A • .t E. Ann. Cai. 265. 
§ 10140. Giving liquor to Indian. Every person who shall give, barter,

sell or in any manner dispose of any intoxicating liquor to any Indian, shall 
be guilty of a misdemeanor. [R. C. 1905, § 9391 ; Pen. C. 1877, § 724 ; R. C. 
1899, § 7622.] 

§ 10141. Being intoxicated in public place. Every person being found in
toxicated in any public place is punishable upon conviction before a justice 
of the peace by a fine of not more than twenty-five dollars nor less than five 
dollars, and be committed to the county jail until such fine is paid, but such 
imprisonment shall not exceed one day for every dollar of such fine. [R. C. 
1905, § 9392 ; Pen. C. 1877, § 725 ; 1895, ch. 75, § 1 ; R. C. 1895, § 7623.]  

§ 10142. Selling liquor to pauper. Every person who sells or gives to any
person, knowing him to be a pauper or inmate of any poorhouse or almshouse, 
any strong or spirituous liquor or wine, without authority from the superin
tendent or physician of such poorhouse or almshouse, is punishable by a flne 
of twenty-five dollars. [R. C. 1905, § 9393 ; Pen. C. 1877, § 727 ; R. C. 1899, 
§ 7624. 1

§ 10143. Selling liquors on boat, Sunday. Every master or other person
engaged in navigating any steamboat, who allows any liquors mentioned in 
the last section to be sold on his boat on Sunday, while stopping at any 
wharf, landing, city or town in this state, is guilty of a misdemeanor. [R. C. 
1905, § 9394 ; Pen. C. 1877, § 729 ; R. C. 1899, § 7625. ] 

§ 10144. Bootlegging defined. Bootlegging is herewith made a crime. The
person committing the crime of bootlegging may be designated a bootlegger. 
The crime of bootlegging within the meaning of this act [sections 10144 and 
10145 herein] is committed by any person who sells or barters intoxicating 
l iquors one or more times to one or more persons upon the pub1 ic roads of this 
state, or upon the streets or alleys of any town, or incorporated village or city, 
or \1pon the right of way or in the buildings of any railroad or other common 
<'arricr, or upon the lands or in the buildings belonging to the state of North 
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:pakota or any of its political subdivisions, or upon the lands or in the build
mgs of any person, partnership or corporation without the permission of the 
owner of the pers�n entit)ed to the possession of such lands or buildings. 
Any person who aids, assists or abets in the commission of said crime or 
recei ves any portion of the proceeds of such sales of intoxicating liquors shall 
be also held guilty of said crime. [ 1913, eh. 60 § 1 . ]  

§ 10145. Penalty. Every person convicted of the crime of bootlegging shall
for the first offense be punished by imprisonment in the penitentiary for not 
less than si� months and not more than one year ; and for the s<>cond and 
each successive offense shall be punished by imprisonment in the penitentiary 
for not less than one or more than two years. [1913, ch. 60, § 2.j 

CHAPTER 84. 

GOVERNMENT LIQUOR LJCE�SE. 

This cllRpter consists of Laws 1907, ell . 1 89, section 1 tht>reof llavfng been aml'nded tn 
1909. 81•ct i ons 2 and 3 of that chapter being sections 10 148  and 10 1 49 herein were 
pro11011 ncro unconstitutional in South Dakota ex rel. v. Hanson, 215  U. S. 515,  30 's. Ct. 
1 7 11 . bl'<·auRe they amount to the imposition of a d i rect burden upon the constitutional 
power of con�rese to ta:,: . It is CJll<'i<tionahle whcth,•r any part of the chapter remains 
en forr .. ahl<'. Ilowewr, as the <'Ourt in State v. Gottlieb. 2 1  N. D. 179, 129 N. W. 460 .  
expressly refrainl'd from dc•ciding whether or not section 8 of  that chapter ( section 
10153  herein ) is still in force, the entire chapter is here retained.  

§ 10146. Liquor license. Tax receipt registered. Exception. Every receipt,
stamp or li cense showing payment of the special tax levied under the laws 
of the U ni ted States upon the busin<>ss of selli ng  d ist illed, malt or fenuente<l 
liquor, issued to or held by any person, firm or corporation in this state, shall 
be r<>gistered and publishc>d as in this act required ; provided, however, that 
noth i ng  in this act contained shall be so co11strued as to apply to register·ecl 
pharmacists who are conducting a regularly established pharmacy in this 
state. [ H IOO, ch. 182. § 1 ;  1 ! 107. d1. l SH, § 1 . ]  

§ 10147. Notice to b e  published. Contains what. Immediately upon post
ing or d isplaying the special tax receipt or l icense mentioned in section one 
of this chapter as required under government regulations, it shall be the duty 
of the person in whose name such tax receipt or license is issued, to cause to 
be published for three successive weeks in the official newspapers of the county 
and for the same period in the official newspaper of the c.ity, if within an 
incorporated city, a notice which shall contain the following information : 
Name of person to whom the government tax receipt or license is issued : 
date of special tax receipt or l icense ; description of property where said 
tax receipt or license is posted, and if within an incorporated city, the number 
of the lot and block and street number and setting forth speejfically the 
room, building or place where said tax receipt or license is posted ; the name 
of the owner and the name of the lessor of the property in which said tax 
receipt or license is posted. Upon discontinuance of business or removal 
of the special tax receipt or license mentioned in section one of this act to 
another building or place, a similar notice containing the information pre
scribed in this section, shall be published in the same manner as prescribed 
herein, and setting forth further the fact of removal, giving date and de
scription of place to which such removal is made as fully as in the original 
notice. [1907, ch. 189, § 2 . ]  

See note under title o f  this chapter. 
List of eoccial taxpayers furni shed by lntema.1 revenue collector and filed in county 

an<l i tor'e office is not ndrni1<11ible in evid<'nce as there is no authority for filing of auch 
lbt. State v. Gottlieb, 2 1  N. D. 179,  129 �- W. 460.

§ 10148. Copy of receipt filed with auditor. It shall be the further duty
of any person to whom a tax receipt or license from the government of the, 
United States is issued, as mentioned in section 10146, to file a duly authenti-
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catcd copy of the same before or immediately upon posting, if in an incorpo
rated city with the city auditor, otherwise with the county auditor of the 
county and pay a fee for the filing thereof of ten dollars, which fee shall 
be turned into the general fund of the city or county as the case may be. 
[1907, ch. 188, § 3. ] 

See note under title of this chapter. 

§ 10149. Auditor publishes list of licenses. The city auditor, if in an
incorporated city, or county auditor, if not within an incorporated city, shall 
be required to publish in the official newspaper of the city and each of the 
official newspapers of the county the first week in each month a list of all 
such tax receipts or licenses filed during the previous month, such notice 
to be published one week in each newspaper. [ 1907, eh. 189, § 4 . )  

§ 10150. Fees for publication. Oopy posted. 'l'he fee for publication of
notices required under this chapter shall be the same as allowed by law for 
publication of other legal notices and the publisher may require the fee for 
such publication to be paid in advance. Upon the expiration of the publica
tion required by this chapter the publisher or manager of the newspaper in 
which said notice is published shal l make an affidavit of publication with a 

· copy of the advertisement attached thereto, l which j together with the copy of
notice or a<lvertisement referred to herein shall be. posted and remain posted at
all times with the tax receipt or license referred to in section 10146. [1907,
ch. 189, § 5. ]

§ 10151. Owner of  premises must publish, when. Penalty for failure. In
case the person to whom the tax receipt or license referred to in section 10146
shall be issued, shall fail to cause to be published the notice required by this
chapter, it shall be the duty of the owner or lessor of the premis<>s whereon
or wherein the tax receipt or license from the government of the United States
referred to in section 101 46 shall be postl!d ,  to cause such advertisement to be
publ ished as in this chapter required, and if such owner or lE>ssor shall know
ingly fail to do so he shall be guilty of a misdemeanor. ( 1907, ch. 189, § 6.)

§ 10152. Duty of officers. It shall be the duty of every sheriff, deputy sherifl',
constable, mayor, marshal, police judge and police officer of any city or town
having knowledge of any violation of the provisions of this chapter to notify
the state 's attorney of the fact of such violation and to furnish him the names
of any witnesses within his knowledge by whom SUP.b violation can be proven.
If any such officer shall fail to comply ,vith the provisions of this section he
shall be guilty of a misdemeanor and upon conviction, in addition to the
punishment therefor prescribed by law, shall forfeit bis office. For failure
or neglect of official duty in the enforcement of this chapter any of the city
or county officers herein referred to may be removed by civil action. [1907,
ch. 189, § 7 . ]

§ 10153. Duty of county auditor. It  shall be the duty of the county auditor
of each county to apply to the internal revenue department of the government
of the United States the first week in each month for a · list of all special tax
receipts or licenses mentioned in section 10146 issued to persons within his
county, naming the persons, date and places, and the same shall be immedi
ately published one week in each of the official newspapers of the county and
city. The cost of procuring such information, upon filing of a duly verified
voucher, shall be paid by the county as other county expenses are paid. [1907,
ch. 189. § 8 . ]

§ 10154. Penalty. Failure on the part of any person to comply with the
provisions of this chapter shall constitute a misdemeanor. [1907, ch. 189, § 9.J
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CHAPTER 85. 
PURE LIQUOR LAW. 

§ 10166. Experiment station to enforce law. The North Dakota government
agri cultural experiment station at Fargo is hereby charged with the enforce
ment of the provisions of this chapter and is hereby authorized to inspect and 
collect samples of the various beverages included under the provisions of this 
chapter and on sale in North Dakota or being shipped into the state at such 
times and places and to such extent as it may determine ; and said station may 
appoint for the enforcement of the terms of this chapter such agent or agents 
as it may seem [deem] necessary, and such agent or agents as are duly author
ized for this purpose shall have access, ingress and egress to all places of busi
ness, factories, farms, buildings, carriages, cars, vessels and containers used in 
the sale or transportation of the beverages named herein or products sold in 
imitation thereof. They shall have power and authority to open any package, 
container, or vessel containing such article which may be manufactured, 
shipped, sold or exposed for sale, in violation of this chapter. They may 
inspect the contents therein and may take samples therefrom for analysis.
They shall have authority to prevent the sale or manufacture of products not 
complying with the provisions of this chapter. All clerks, bookkeepers, express 
agents, railroad officials, employes or common carriers shall render to them 

' every assistance in their power when so requested in tracing, finding or dis
covering the presence of any prohibited article named in this chapter. [1909, 
ch . 189, § 1 . )  

§ 10156. What is included. For the purposes of this chapter there shall be
included all fermented and spirituous liquors, malt liquors, wines, ciders and all 
so-called fruit " ades, " imitation ciders and beverages under whatever name 
or description to be manufactured, sold or offered for sale and to be used as 
a beverage or a substitute for intoxicating liquors, also all bitters, tonics or 
other alcoholic preparations, where a license for the sale of the same is re
quired under the rulings of the internal revenue department of the United 
States . [ 1909, ch. 189, § 2.] 

§ 10157. Beverages defined. For the purposes of this chapter the following
definitions shall be deemed as correctly defining the products named : 

1 .  Whiskey is the product derived by distillation from the properly pre
pared and fermented mash of malted sound cereals, or sound cereals the starch 
of which has been hydrolized by malt and which distillate has been stored in 
wood under normal conditions for not less than four years, and it shall be 
labeled true to name. 

2. Rum is the spirits made by the proper distillation from the clean, sound
juice of the sugar-cane, the clean, sound massecurite made therefrom, clean, 
sound molasses massecurite, or any sound, clean, intermediate product, save 
sugar, properly ferxoonted and which has been stored for not less than four 
years in wood under normal conditions for aging. 

3. Brandy is the properly distilled spirit made from wine and stored in
wood for not less than four years and kept under normal conditions during the 
process of aging. 

4. Malt liquor or malt is a beverage made by the alcoholic fermentation of
an infusion in potable water of barley, malt and hops, with or without un
malted grains, decorticated and degerminated grains. 

5. Beer is a malt liquor produced by bottom fermentation and lager beer
is a beer stored in casks for a period of at least three months. 

6. Malt beer is beer made of an infusion, in potable water of barley, malt and
hops. 

7. Ale is a malt liquor produced by top fermentation.
8. Porter and stout are varieties of malt liquors made in part from highly

roasted malt. 
2336 



Pure Liquor Law. Pl::�AL CODE. §§ 10157-10161

. �- Wine is  the _product made by the normal alcoholic fermentation of th@
Jmc� of sound, ripe grapes, and the usual cellar treatment, fortified or U.'1· 
fort1fie� when properly labeled to show its true character.10. �1�er is the product made by the normal alcoholic fermentation of
apple Juice and the usual cellar treatment without fortification. 

11. The terms " compound whiskey, " " rum, " or " brandy " shall app13'
to. the pro.ducts composed of, or prepared from, neutral spirits and whiskey,
with or without color and flavor. 

12. The terms " imitation whiskey, " " brandy " or " rum " shall apply
to that pr?d�ct r,repared from neutral spirits, with or without color and flavor.

�3. Artifimal ades " and beverages shall include all the so-called " soft " 
drmks, when made from sound and harmless ingredients intended to be put 
upon the market or sold as a beverage either in keg, bottle or other containers. 
[1909, ch. 189, § 3. ] 

§ 10158. How labeled. There shall be shown on the face or main label, to
be attached to each container, a statement showing the amount by measure, 
the alcoholic strength and the true name and address of the manufacturers. 
[1909, ch. 18�, § 4. ]  

§ 10159. Violations in labeling. It shall b e  unlawful to sell, offer for sale,
to �anufacture, or to ship into the state any so-called compound, or imitation 
whiskey, brandy, rum, wine, or other imitation spirituous liquor, and any 
party violating this provision of the chapter shall, on conviction, be fined 
not less than two hundred and fifty dollars nor more than one thousand dollars 
for each offense, or confined for not less than six months nor more than one 
year in jail, or both, at the discretion of the court, and all such illegal products 
shall be seized and destroyed by order of the court. [1909, ch. 189, § 5. ]  

Right to require that articles oft'ered for sale aball answer a designated standard of 
purity. H L.R.A. ( N.S,. ) 149.

§ 10160. Penalty for violation. Any person selling or offering for sale or
having  in his possession for sale or having stored for_ sale or distribution 
within the state any spirituous liquor or other beverage, as herein defined, 
without having first secured a license for the sale of the particular product 
mentioned, shall constitute a misdemeanor, and on conviction the person shall 
be fined not less than one thousand dollars, or not less than six months in 
jail, or both, at the discretion of the court. [1909, ch. 189, § 6. ] 

§ 10161. License required. Before any fermented, spirituous or malt liquors,
wines, ciders, fruit-ades, imitation ciders, pops and beverages, as described in 
section 10157, to be used as beverage or medicine, is offered or exposed for 
Rale in this state, the manufacturer, importer, or person causing the same to 
be sold, offered or exposed for sale, shall file with the North Dakota gov
ernment agricultural experiment station at Fargo, during the month of 
December of each year, a certified copy setting forth the name of each and 
every brand, the class of the beverage bearing a distinctive name, brand or 
trademark, which manufacturer, importer or person has to sell, offer or 
expose for sale in this state during the calendar year next succeeding said 
application, and shall deposit with said station a pint sample of sai4" product 
labeled in the manner prescribed by this chapter. The fees for each beverage 
and brand shall be as follows : 
For one brand each of whiskey, rum or brandy . • • . . . . • . . . . . . • • • . . • • '$150 . Oil 
For each additional brand . • • • • . . . . . • • • • • • • • . • • • . • . • . • • . . • • . • • • • • 75 . 00 
For each brand of malt liquor . . • • • • • . • • . • • . . . . . . . . . • . • • .. .  . . . • • • • • 10 .  00
For each brand or class of wine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  25 . 00 
For each brand or class of cider . . .  . .  • . .  . .  • • • • • . .  • . .  . .  . .  • • • • • • • • 10 . 00 
For each brand or class of artificial ades and other beverages . • • • • • 50 . 00 
For each brand or class of pops . . . . . . . . . • . • • • . • • . . • . • • • • • . • • • • •  10 . 00 

Providing always, that the placing of any new brand on the market at any 
time during the calendar year shall be preceded by the filing of such statement 
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and .the depositing of such brands with the said station before the issuance o1 
a license. Each manufacturer, importer, jobber or person who has compliect 
�ith the provisions of this chapter and has paid the fees, as prescribed rela
tive to the filing of the aforesaid certified statement and the depositing of a 
6ample, iu accordance with the provisions of this chapter, shall be entitled 
to recei ve a certificate from the director of said station setting forth said 
facts. The said director shall  pay all moneys received for fees, as provided 
for in  t h is chapter, to the treasurer of the North Dakota government agri
cultural experiment station, which treasurer, when said money is appropri
ated by the board of trustees of said station, shall pay all money or so much 
as may be necessary, to meet the expenses of enforcing th is chapter. Said 
board of trustees shall report in ful l  the expenditures incurred for salaries, 
laboratory expenses, chemical apparatus and suppl ies, travel ing expenses, 
office he lp ,  attorney fees and prin t ing. Whenever a manufacturer, importer, 
or jobber shall h ave filed a statement, as required by the provisions of this 
chapter, and paid t h e  license fee as prescribed in this section, no oth<>r agent, 
sel ler  or manu facturer, importer or jobber, shall be required to file such 
statem<>nt or pay such fee for the same brands. [ 1 909, ch. 189. § 7. I

§ 101C2. Standards adoptei. In all the foregoing defin it ions lhe standards
of purity,  as adopted jointly by the associat ion of state and na t ional food and 
dairy d t>partmcnts and the  a:-soc i ation of official agricultural chemists, and at 
the t i mt• in force shall be the  offic ial standards. [ 1 909. ch. 189, § 8. J 

§ 10163. Facts, how transmitted. Whenever said station shall fiud by its
analysis that adu l teratl'J ,  misbranded, insutli cieutly labeled, com pound, or 
im i t u t ion spirituous l iquors or beverages have bct'n on sale iu th is state, it 
sha l l  fo rthwith transmit  the facts so found to the attorney-gl'nt'ral and to 
the state 's attorney of the county in which the product was found. ( 1909, 
ch .  1 89 .  § 9. ] 

§ 101€4. Certificates as evidence. Every certificat'e duly s igned and ac
knowl t·d ged by the chemist of the North Dakota government  agri eu l tural 
l· Xperiment station at Fargo relat ing to the  analysis of any spirituous or
inalt l i q uors or beverage, sha l l  be presumptive evidence of the facts therein
::;tat Pd. I 1 909, ch. 189, § 10. ]

§ 10165. Duty of state 's attorney. It shall be the duty of the attorney
general and the state 's attorney to prosecute all persons violating any of the 
proYis ions of this chapter when the evidence thereof has been presented by 
the North Dakota government agricultural experiment station as provided 
for in s<>ct ions 1 01 63 and 10164. [ 1 909, ch . 189, § 11 . ]  

§ 10166. What constitutes violation. The doing of anything prohibited
by th is  chapter shall be evidence of the violation of the provisions of this 
<•hapter relat ing to the th ings so prohibited, and the omission to do anything 
directed to be done shall be evidence of a violation of the provisions of this 
chapter relative to the things so directed to be done, and any person who 
shall sell any unbroken package of spirituous liquors or beverages or any part 
thereof wh ich has not been labeled as herein provided, shall be guilty of a 
misdemeanor, and shall be fined not less than fifty dollars nor more than five 
hundred dollars, together with the costs of the suit in an action caused to be 
brought by the director of the North Dakota government agricultural ex
periment station, or h is agent, in the name of the people of the state of North 
Da kota.  [ 1 909. ch. 189, § 12. ] 

§ 10167. Station to make annual report. The said station shall make an an
nual report to the governor upon the work done under this chapter and 11aid 
r<'port may be included in the report which said station is already authorized 
hv law to make to the governor. Said station is further authorized to pubJish 
n;i<l  d ist rihute bullet ins giving the results of such analysis and investigations 
ns l i a ,· c• bl'Cll made under author i ty of this chapter, and the said station shall in 
these lmlfotins give the names and addresses of the manufacturers or jobbers, 
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the name of the retailer, when known, or the consignee, and the facts as 
brought out by the analysis or by other investigations. [ 1909, ch.  189, § 13.]  

§ 10168. No action in court. No action shall be maintained in any court
in the  state on account of any sale or other conJract made in violation of 
this chapter. [ 1909, ch. 189, § 14. ] 

§ 10169. Pa.yment of moneys into treasury. All moneys received by �he
North l lakota government agricultural experiment station for the registration 
of beverages or of other products, or for the inspection of the same or any other 
products, shall be paid into the state treasury at the end of each month. 
l1911, ch. 133.] 

CHAPTER 86. 

USE OF INTOXICATING LIQUORS ON PASSENGER TRAINS. 

§ 10170. Public drinking of intoxicating liquors. Intoxication. Penalty.
Any person who shall publicly drink, or offer to another any intoxicating
beverage upon any train carrying passengers, except in a buffet or dining
car, or who shall be intoxicated upon any train operated upon any railroad
in the state of North Dakota, shall be deemed guilty of a misdemeanor
and upon conviction thereof shall be fined in any sum not exceeding fifty
doUars or by imprisonment not exceed ing thirty days, or by both such fine
and imprisonment, in the discretion of the court. [ 1911, ch. 228, § 1 . ]

Regulating sale of intoxicants o n  vessels engaged i n  interstate commerce. 1 
L. R . A . ( �.S . J 639. 

§ 10171. Power and duty of conductor. Police power is conferred hereby
upon every co11<luctor of a railroad company e1 1gaged in operating passenger 
trains upon any line of railway in North Dakota. It shall be the duty of 
every conductor while upon duty upon any train or car used for the con
veyance of passengers, to arrest any person who shall in their presence or 
to their knowledge violate the provisions of section 101 70, and to del iver 
him or them to any policeman, co�stable or other peace officer at any station 
where such officer may be found, and it shall be the duty of such officer to 
make complaint against said person or persons, and an information ma<le upon 
information and bel ief of ,r id officer shall be sufficient. ( 1911 ,  eh. 228, § 2 . ]  

§ 10172. Juris:Jiction of justice of the peace. Any justice of the peace in
any county through which any train carrying p�ssengers shall pass on any 
division of any ra.ilroad within th is state, shall have jurisd ict ion of said 
offense, in the county in which said offense is committed. [1911,  ch. 228, 
§ 3.]

§ 10173. Duty of railroad company to post placard. It shall be the duty
of every railroad company operating passenger trains in North Dakota to 
post conspicuously in every passenger coach a placard inscribed : " Drinking 
ar offering others intoxicating liquors upon this train prohibited by law. " 
[1911, ch. 228, § 4.] 

CHAPTER 87. 

PROIDBITION IN PENAL AND CHARITABLE INSTITUTIONS. 

§ 10174. Introduction of liquors or drugs into penal or charitable institu
tions forbidden. Every person, who shall take, send, or introduce any in
toxicat ing liquor, narcotic, or other habit-forming drug of any kind into any 
of the buildings, or upon any of the premises of the state hospital for the 
insane, feeble-minded institute, school for deaf and dumb, school for the 
l , lind, reform school, state penitentiary, or other penal or charitable institu
• i ,ms of the state, or any county, city or village jail, or any other penal or 
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charitable institutirn of any county, city, Ol' village of the state, except upon 
the express authority of the physician or chief executive officer of such 
i�st�tution, given in writing, shall be guilty of a misdemeanor, and upon con
vict10n thereof shdll be ij.unished by a fine of not exceeding one hundred 
tlollars, or imprisonment m the county jail not exceeding thirty dnyl3, or 
by both such fine and imprisonment. [1913, ch. 224 ; 1911, ch. 229.] 

CHAPTER 88. 
DISPOSING OF LIQUORS .AT PUBLIC OR PRIVATE BALE CW PROPERTY. 

§ 10175. Giving or selling liquors at sales of property forbidden. Penalty.
Any _person, association, or corporation, or any auctioneer, who shall, at any 
public or private sale of property, either real, personal, or mixed, directly 
or indirectly in any manner give, sell, barter, or furnish, or aid, assist, or abet 
others in giving, selling, bartering or furnishing, or by any means whatsoever 
distributing to or among the persons assembled at such sale intoxicating 
liquors as a beverage, shall be deemed guilty of a misdemeanor, and upon 
conviction shall be punished by a fine of not less than two hundred dollars 
($200) nor more than one thousand dollars ($1,000) , and by imprisonment in 
the county jail not less than ninety days, nor more than one year. (1911, 
ch. 230.] 

CHAPTER 89. 
l!'t"SPECTION OF FREIGHT AND EXPRESS BOOKS IN AID OF PROmBITION LAW. 

§ 10176. Who may inspect freight and express books and records. That
all freight and express books and records of any railroad or express com
pany doing business within this state shall be open to the inspection by the 
state 's attorney of the various counties, and the attorney-general, or his 
assistants, wherein such railroad or express company maintains agents or 
stations during regular business hours for the purpose of inspection by the 
state 's attorney, to aid in the enforcement of article 20, section 217, of the
constitution of the state of North Dakota, and the statutes passed in support
of said section, commonly known as the prohibition law. [1913, ch. 225.)

CHAPTER 90. 
SELLING AND SMOKlNG OPIUM. 

§ 10177. Place for smoking opium deemed a nuisance. Every room, build
ing, cellar or other place or premises used or permitted to be used, for the 
smoking of opium or any of its preparations, is deemed and hereby declared 
to be a public nuisance. [R. C. 1905, § 9396 ; 1885, ch. 121, § 5 ;  R. C. 1895, 
§ 7626 . ]

§ 10178. Unlawfully keeping place for, and smoking opium. Every person
who, e ither : 

1. Lets or permits to be used, any building �r _portion of_ a b?,i!ding, kno�
ing that it is intended to be used for eomm1ttmg or mamtammg a public, 
nuisance ; or, 

2. Owns or maintains a place where opium or any of its preparations ii
smoked by other persons ; or, 

3. At any place sells or gives away any opium or its preparations, to bfi
ther:-' smoked or otherwise used ; or, 

4. Visits or resorts to any such place for the purpose of smoking opium
or its preparations, 

Ts gu il ty of a misdemeanor, and upon conviction thereof is punishable 
by imprison�rnt in the county jail not exceeding thirty days or by a fine 

2340 



Bale of Cigarettes. PENAL CODE. §§ 10178-l0lSS

not exceeding one hundred dollars, or by both. {R. C. 1905, § 9�97 ; 1885, 
ch. 121, § §  2, 3, 4 ;  R. C. 1895, § 7627.] 

_§ �017�. Jurisdiction of justice of the peace. .Any justice of the peace 
withm his county shall have concurrent jurisdiction with the district court 
to . hear, try and determine any prosecution arising under the provisions of
�his chapter, and upon conviction to impose the punishment prescribed, sub
Ject to defendant 's right to appeal to the district court as provided by law. 
[R. C. 1905, § 9398 ;  1885, ch. 121, § 6 ;  R. C. 1895, § 7628.] 

CHAPTER 91. 
MANUFACTURE AND SALE OF SNUFF. 

§ 10180. Sale of snuff prohibited. It shall be unlawful for any person, firm
or corporation to import, manufacture, distribute, transport, sell, offer for sale, 
or to have in possession for sale, or to give away any snuff or any substitute 
therefor, under whatever name called, and as defined in this chapter. [ 1913, 
ch. 271, § 1 ;  1911, ch. 277, § 1 . )  . 

Held constitutional. State v. Olson, 26 N. D. 30f, - L.R.A. (N.S. ) -, 144 N. \V.
661. 

§ 10181. Snuff de1lned. For the purpose of this chapter, snuff is defined as
any tobacco that has been fermented, or dried, or flavored, or pulverized, or 
cut, or scented, or otherwise treated, or any substitute therefor or imitation 
thereof, intended to be taken by the mouth, or nose. Provided, however, that 
ordinary plug, fine cut, or long cut chewing tobacco as now col:nmonly known 
to the trade of this state, shall not be included in such definition. [1913, 
ch. 271, § 2 ;  1911, ch. 277, § §  2, 3. ]  

§ 10182. Officers to enforce. It  shall be  the duty of the state 's attorneys,
sheriffs, police officers, · health officers and the food commissioner to enforce 
the provisions of this statute, and for the purpose thereof they shall have 
ingress and egress to all places of business where it is believed that snuff, as 
hereinbefore defined, is kept in violation of this chapter. Grand juries and 
state 's attorneys shall have full inquisitorial powers over offenses committed 
under this chapter, and state 's attorneys shall make investigation and conduct 
prosecutions when proper evidence is furnished to them. [1913, ch. 271, § 3 ;  
1911, ch. 277, § ·4. ] 

§ 10183. Penalty. Any person or persons violating the provisions of this
statute or who aids another to violate the same shall be guilty of a mis
demeanor and on conviction shall be fined not less than five hundred dollars 
nor more than one thousand dollars for the first offense, and for each subs(> 
quent conviction shall be confined in jail for not less than six months. [191� ,  
ch. 271, § 4 ;  1911, ch. 277, § 5. ]  

CHAPTER 92. 
MANUFACTURE OR SALE OF 'CIGARETTES OR CIGARETfE PAPERS. 

§ 10184. Manufacture, sale and giving away of ciga.rettes, cigarette paper,
prohibited. That it shall be unlawful for any person, by himself, clerk, serv
ant, employe or agent, directly or indirectly, upon any pretense or by any 
device, to manufacture, sell, exchange, barter, dispose of or give away, or keep 
for sale any cigarettes, cigarette paper or cigarette wrappers, or any paper 
made or prepared for the purpose of being filled with tobacco for smoking-. 
[ 1913, ch. 69. § l . ]  

§ 10185. Penalty. Any person violating any of the provisions of this act
shall be punishable by a fine of not less than ten dollars nor more than fift.�· 
,l ol l ars, or by imprisonm<.>nt in the county jail for a period of not more thau , 
thirty days, or by both such fine and imprisonment. [1913, ch. 69, § 2 . ]  
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CHAPTER 93. 

SPECULATIO� rn OFFICE. 

§ 10186. Unlawful purchases by state treasurer. Every pel'son wl10, while
t r, · ,: surcr of t h is state, or the deputy or clerk of r,1ieh treasurer, d irectly or 
i 1 1d : r1•ct ly. buys or traffics in or in anywise becomes a party to the purchase 
of a ny state warrant,  ord er or scrip, or any bi l l ,  account, claim or evidence 
of i 1 1 tlP!Jtedncss against t h e  st ate, for any sum less than the full face value 
1 h t-rPo f, is guilty of a mistkrnca11or, and upon conviction thereof is punishable 
hy a fine of not Irss than fifty and not  exce('ding five hundred dollars. [R. C. 
l !J05. § !l399 ; 1 8fl0, ch . 117 .  §§ 1, 2 ;  R. C. 1 895, § 7629 . ]  

§ 10187. Unlav-lful purchases by city treasurer. Every person wl10, while
treasurer of any c ity of this state ,  or the deputy or clerk of such treasurer, 
directly or indirectly, buys or traffics in or in anywise becomes a party to tho 
purchase of any city warrant, order or scrip, or any bill, account, claim or 
evidence of indchtedness aga inst his city, for any sum less than the full face 
value thereof, is guilty of a misdemeanor, and upon conviction thereof is 
pun ishable by a fine of not l f'ss than fifty and not exceeding five hundred 
dollars. fR. C. 1905, § 9400 ; 1890, ch . 1 1 7, §§ 1 , 2 ;  R. C. 1895, § 7630. ] 

§ 10188. Unlawful purchases by county officers. EYery person who, while
nn officer of auy county of this state, or the deputy or clerk of such officer, 
direetly or indirectly, buys or traffics in or in anywise becomes a party to the 
purchase of any county warrant, order or scrip, or any bill, account, claim or 
evidence of indebtedness of his county, for any sum less than the full face 
,·alue thl'reof, is guilty of a misdemeanor, and upon conviction thereof is 
punishable by a fine of not less than fi fty and not exceeding five hundred 
dollars. [R. C. 1905, § 9401 ; 1 890, ch. 1 17, §§ 1, 2 ;  R. C. 1895, § 7631. ]  

§ 10189. Unlawful purchases by school district officers. Every person ,vbo,
while an officer of any school district or corporation, or deputy or clerk of 
such officn, directly or indirectly, buys or traffics in or in anywise becomes a 
party to the purchase of any school warrant, order or scrip, or any bill , account, 
daim or evidence of indebtedness against his school district or eorporatio� 
for any sum less than the full face value thereof, is guilty of a misdemeanor, 
and upon conviction thereof is punishable by a fine of not less than fifty and 
not exceeding five hundred dollars. [R. C. 1905, § 9402 ; 1890, ch. 117, §§ 1, 2 ;  
R. C. l 8!l5, § 7632 . ]

§ 10100. Jurisdiction of justice of the peace. Any justice of the peace within
his county shall have concurrent jurisdiction with the d istrict court to h�ar, 
try and determine any prosecution arising under the provisions of the last 
four sect ions, and upon conviction to impose the punishment prescribed, sub
j ect to defendant 's right to appeal to the district court as provided by law. 
[ R. C. 1 905, § 9403 ; R. C. 1 895, § 7633.] 

§ 10191 . State 's attorney acting contrary to official duty. Every state 's
att orney who shall rl'ccive any fee or reward from or on behalf of any prose
« · 1 1 lor or oth<'r individual for services or on account of any prosecution or 
l 1n s i 1 1rss to which it shall be h is official duty to attend, or who shall be eon-
1 · •", 1 ·1H' ll as attorney or co1mscl for either party other than the state or county,
i n  a1 1v ci ,il action dependin g on the same state of facts, or arising out of said
f : 1 t t s  • or anv of th em, unon wh ich a criminal prosecution commenced but
1 1 1 1 d t- l r • 1 ·m i rH�d shall drpen�l . is guilty of a m isdemeanor, and upon conviction
t ! : 1·r , ·o f ,  shall he pnni slwd hy a Gne of not less than one hundred and not
, , t • ,  . .  • d i w� five h 1 111drNl ,l ol l a rs and may be removed from his office. [R. C.
l l iU�• ,  § 9 104: ; lSS:.i, ch.. 43, § 6 ;  R. C. 1895, § 7634.]
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CHAPTER 94. 
ALLOWING STALLION, DULL OR RAlil TO RUN AT LARGE. 

§ 10192. Unlawfully permitting stallion, bull or ram to run at large. Every
person who permits or allows, either : 

1. A stallion or jack over the age of one year ; or,
2. Any bull over the age of eight months ; or, I 
3. Any ram during the mouths of September, October and November of

each year, 
To ruu at large is guilty of a misdemeanor, and upon conviction thereof is 

punishable by a fine of not less than ten, and not exceeding fifty dollars. 
[R. C. 1905, § 9405 ; 1890, ch. 67, §§ 1, 2 ;  R. 0. 1895. § 7635 . ]  

Riirht o f  munici pality to  prohibit the keeping, stanaing or  exhibiting of atallion. 
11 L.R.A. ( �.S. ) 736. 

§ 10193. Exceptions. The provisions of the last section shall not be con
strued to include any stallion, jack, bull or ram kept iu any herd. [R. C. 1905, 
§ 9406 ; 18!:J0, ch. 67, § 1 ;  R. C. 1895, § 7636. )

§ 10194. Justice 's court. Jurisdiction. Appeals. Any justice of the peace
within his county shall have concurrent jurisdiction with the district court to 
hear, try aud determine any prosecution arising under the provisions of  this 
-Ol1apter, and upon conviction to impose the punishment prescribed, subj£'ct to 
defendant 's right to appeal to the district court as provided by law. [R. C. 
1905, § 9407 ; 1890, ch. 67, § 2 ;  R. C. 1895, § 7637 . ]  

§ 10196. Liable in civil action for damages. Any person violating any of
the proviPions of this chapter shall be liable in a civil action to any person, 
-directly or indirectly, injured thereby for all damages resulting therefrom. 
[R. C. 1905, § 9408 ; 1890, ch. 67, § 2 ;  R. C. 1895, § 7638. ] 

CHAPTER 95. 
ADULTERATED DAIRY PRODUCTS. 

§ 10196. Selling imitation of butter without brand. Any person wllo sllall
knowingly sell or offer for sale or procure the sale of, or make or manufacture, 
any article or substance in semblance of butter, not the legitimate product of 
the dairy and made exclusively of milk or cream, but into the composition of 
which the oil or fat of animals, or melted butter or any oil thereof, enters 
as a substitute for cream, in tubs, firkins or other original packages and not 
distinctly, legibly and durably branded, stamped or marked in a conspicuous 
place with the word " oleomargarine, " or " butterine.' ' or " patent butter, " 
as the case may be, in letters not less tl1an one-fourth of an inch in width and 
one-half of an inch in length, or in retail packages not plainly and conspicu
ously labeled with the said words " oleomargarine, " or " butterine, "  or 
" patent butter, " as the case may be, shall be guilty of a misdemeanor, and 
punished by a fine of not less than twenty-five nor more than one hundred 
dollars, or shall be confined in the county jail not less than ten nor more than 
ninety days, or by both such fine and imprisonment in the discretion of the 
-court. [R. C. 1905. § 9409 ; 1895, ch. 49, § 1 ;  R. C. 1899, § 7639 . ]  

See Bectiona 2856, 2857. 
Vnl i d i t:v of pol ice regulation& requiring label ing of food. 1 L.R.A. (N.S. ) 184 ; 40 

L.R .A. ! X.S. ) 875.
Applic>ab i l ity of oleomargarine statutes where resemblance to butter results from 

choice of ingredients, and not from the introduction of foreign coloring matter. 14 
L.R.A. ( ?\.S. ) 1062 . .

Constitutional i ty of diacrimination in statutory regulations concerning oleomargarine.
34 L.R.A. ( X.S. ) 651. 

Ignoran<'e that article furnished aa butter la oleomargarine u a defense. 31 
L.R.A. ( N .S. ) 746.
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§ 10197. Imitation butter. " Quinness ' patent. " .A:ny person or firm who
shall sell or offer for sale, or make or manufacture, imitation butter or butter 
made of part cream and part caseine or other ingredients under what is known 
as " Quinness ' patent, " or process or an_y other similar process, whereby the 
caseine of milk and other ingredients are made to imitate and resemble genu• 
ine butter made from cream, shall stamp upon each package of the same on 
the top and side with lampblack and oil, the words " patent butter, " in letters 
at least one-fourth of an inch wide and one-half of an inch long. Whoever 
violates the provisions of this section is guilty of a misdemeanor, and shall be 
punished for each offense by a fine of not less than twenty-five nor more than 
one hundred dollars, or shall be confined in the county jail not less than ten 
nor more than ninety days, or by both such fine and imprisonment in the dis
cretion of the court. [R. C. 1905, § 9410 ;  1895, ch. 49, § 2 ;  R. C. 1899, § 7640.]  

See sections 2857  and 2858. 
§ 10198. Ch&racter of product must be designa.ted. .A:ny person or firm who

shall sell or offer for sale, or make or manufacture out of any oleaginous sub
stance or substances, or any compound of the same or compound other than 
that produced from unadulterated milk, any article designed to take the place 
of cheese, or any imitation of cheese produced from pure milk, or any article 
termed " filled cheese, " shall stamp upon each package of the same on the 
top and side with lampblack and oil, the words " filled cheese, "  or words that 
shall designate the exact character and quality of the product, in letters at 
least one-fourth of an inch wide and one-half of an inch long. Whoever 
violates the provisions of this section is guilty of a misdemeanor and shall 
be punished for each offense by a fine of not less than twenty-five nor more 
than one hundred dollars, or shall be confined in the county jail not less than 
ten nor more than ninety days, or by both such fine and imprisonment in the 
discretion of the court. [R. C. 1905, § 9411 ; 1895, ch. 49, § 3 ;  R. C. 1899, 
§ 7641 . ]

See sections 2859 and 2860. 
§ 10199. Patent butter and cheese. Oard stating ingredients. Whoever

sells or offers for sale any imitation or patent butter or cheese, as described 
in the foregoing sections of this chapter, shall give to each purchaser of said 
goods a printed card stating correctly the different ingredients contained in 
the said compound. Whoever violates the provisions of this section is guilty 
of a misdemeanor, and shall be punished for each offense by a fine of not less 
than twenty-five nor more than one hundred dollars, or shall be confined in 
the county jail not less than ten nor more than ninety days, or by both such 
fine and imprisonment in the diRcretion of the court. [R. C. 1905, § 9412 ; 
1895, ch. 49, § 4 ;  R. C. 1899, § 7642. ]  

§ 10200. Possession prima fa.cie evidence of guilt. The having in possession
by any person or firm, of any article or substance prohibited by this chapter, 
shall be considered prima facie evidence that the same is kept by such person 
or firm in violation of its provisions, and the state dairy commissioner shall be 
authorized to seize upon and take possession of any such article or substance, 
and upon the order of any court which has jurisdiction, he shall sell the same 
f9r any purpose other than to be used for food ; the proceeds derived from the 
sale of imitation butter shall be paid one-half to the informer and one-half 
into the state treasury, to be placed to the credit of the state dairy commis
sioner 's fund. [R. C. 1905, § 9413 ; 1895, ch . 49, § 5 ;  R. C. 1899, § 7643. ] 

Power of legislature to enac_t prim& facie rulea of evidence for criminal cues. t 
L.R.A. ( N.S. ) 1007.

§ 10201. Specimens analyzed. Oertifle&te. Evidence. Samples or speci
mens of any article in imitation of butter or suspected of being of a spurious 
cl1aracter, shall be analyzed or otherwise satisfactorily tested as to compounds 
by the chemist of the agricultural coHcgc at Fargo, free of expense ; and a 
certificate of the analysis, sworn to by the analyzer, shall be admissible as 
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evidence in all prosecutions under this chapter. [R. C. 1905, § 9414; 1895, 
ch. 49, § 6: R. C. 1899, § 7644.] 

§ 10202. Packages not branded or labeled. The sale or off er for sale of
the substance mentioned in the foregoing section in packages not branded, 
stamped, marked or labeled as in this chapter required, shall be prima facie 
evidence of knowledge of the character of such substance on the part of the 
person so selling or offering the same for sale, and his employer. [R. C. 1905, 
§ 9415; 1895, ch. 49, § 7; R. C. 1899, § 7645.]

§ 10203. Stencils, Names. Reports. Every cheese factory, creamery, or
combined cheese factory and creamery, engaged in the manufacture of butter 
and cheet1e, shall procure a stencil or brand bearing a suitable device and 
words which shall clearly designate the quality of the product manufactured 
and the number and location of the factory, and may contain a special or pri
vate brand or name of said factory; every brand shall be used upon the out
side of the cheese and also upon the package containing the same, but in the 
case of butter, on the package only; and shall report annually to the state 
commissioner of agriculture and labor, who by virtue of his office is state dairy 
commissioner, the name, location and number of each factory using the said 
brand, and the name or names of the persons at each manufactory authorized 
to use the same, together with a copy of each stencil or brand, and the state 
dairy commissioner shall keep a book in which shall be registered the same. 
Whoever violates the provisions of this section shall be guilty of a mis
demeanor, and shall be punished by a fine of not less than ten nor more than 
fifty dollars, for each and every offense. [R. C. 1905. § 9416; 1895, ch. 49, § 9; 
R. C. 1899, § 7646.]

§ 10204. Provisions construed. Nothing -in this chapter shall be so con
strued as to prohibit the shipment of butter and cheese without unloading 
through the state of North Dakota. [R. C. 1905, § 9417; 1895, ch. 49, § 10; 
R. C. 1899, § 7647.]

§ 10205. Butter and cheese defined. For the purposes of this chapter the
term " butter," or" cheese," shall be understood to mean the product usually 
known by that name, and which is manufactured exclusively from milk or 
eream or both. [R. C.1905, § 9418; 1895, ch. 49, § 8; R. C. 1899, § 7648.] 

CHAPTER 96. 

SELLING ADULTERATED AND UNWHOLF.SOME FOOD OR MEDICINE. 

§ 10206. Adulterating and selling adulterated food or medicine. Every
person who, either: 

1. With intent that the same may be used as food, drink or medicine for
man, sells or offers or exposes for sale, any article whatever, which to his 
knowledg-e is tainted or spoiled, or for any cause unfit to be used as food, f 
drink or medicine; or, 

2. Knowingly sells any article intended as food or drink for man which
contains a sufficient quantity of any drug or other substance to render such 
article injurious to health, or compounds the same; or, 

3. Adulterates or dilutes so as to render it injurious to health, for the pur
pose of sale as unadulterated or undiluted, any substance intended as food, 
drink or medicine for man, 

Is guilty of a misdemeanor. [R. C. 1905, § 9419; 1885, ch. 64, § 1; R. C. 
1895, § 7649.] 

Right to require that articles offered for sale shall answer a designated ■tandard of 
purity. 41 L.R.A. (N .S.) 14!1. 

Criminal liability for adult<'ration of food by se"ant, agent or partner. 41 L.R.A. 656. 

§ 10207. Calf less than four weeks old. Every person who knowingly,
either: 
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1. Kills or causes to be killed, for the purpose of sale as food for man, a
calf less than four weeks old; or, 

2. Sells or has in his possession with intent to sell as food for man, the meat
of any calf killed when less than four weeks old, 

Is guilty of a misdemeanor, and upon conviction thereof ia punishable by 
imprisonment in the county jail not exceeding thirty days or by fine not 
exceeding fifty dollars, or by both. [R. C. 1905, § 9420; 1885, ch. 64, § 1 ; 
R. C. 1895, § 7650.)

§ 10208. Meat may be seized. The meat of any calf killed when less than
four weeks old and exposed for sale or kept with intent to sell for food, may 
be seized without warrant and destroyed by any health officer, sheriff, deputy 
sheriff or peacP. officer. [R. C. 1905, § 9421; 1885, ch. 64, § 1; R. C. 1895, 
§ 7651.]

§ 10209. Magistrate may issue warrant. Procedure. Any magistrate hav
ing reasonable cause to believe by complaint on oath made to him, that the 
meat of any calf killed when less than four weeks old, is kept or concealed 
within his county by any person, contrary to the provisions of section 10207, 
may issue his warrant to any peace officer of such county commanding him, 
in the daytime only, to search for and, if found, to seize such meat and to 
notify such owner or keeper of such seizure and that he appear forthwith 
before the magistrate issuing such warrant to show cause why such meat 
should not be destroyed. If such owner or keeper does not appear, or if 
upou investi_gation before such magistrate it is determined that such meat is 
kept in violation of such section, the magistrate shall issue his warrant to 
such officer commanding him forthwith to destroy such meat and such officer 
shall proceed accordingly, or if jt is determined that such meat is not kept 
contrary to the provisions of such section the same shall be returned to the 
place where seized. The costs of the proceedings, if contested, shall be taxed 
against th11 person claiming such meat if defeated, and collected upon execution 
issued against him, as in a civil action, but if such proceedings are not con
tested the costs shall be taxed and paid by the county wherein such proceedings 
are had. [R. C. 1905, § 9422; 1885, ch. 64, § 2; R. C. 1895, § 7652.] 

CHAPTER 97. 

SALE OF ADULTERATED INSECTICIDES AND FUNGICIDES. 

§ 10210. Manufacture or misbranding prohibited. It shall be unlawful for
any person to manufacture within the state of North Dakota any inHecticide. 
paris green, lead arsenate, or fungicide which is adulterated or misbranded 
within the meaning of this chapter. [1913, ch. 171, § 1.] 

§ 10211. Dealing in &dulterated or misbranded insecticides for bidden. Any
person who shall offer for shipment or deliver from any point in the state of 
North Dnkota, to any other point in the state of North Dakota, any insecticide. 
or paris green or lead arsenate, or fungicide which is adulterated or mis
branded within the meaning of this chapter; or, any person who shall receive. 
or offer to receive, any insecticide, or paris green, or lead arsenate, or fungicide 
which is adulterated or misbranded within the meaning of this chapter, and 
having received, shall sell or deliver, or shall offer for sale or delivery, such 
adn1terated or misbranded insecticide, or paris green or lead arsenate, or 
fungieide. shall he guilty �f a violation of this chapter. [1913. ch. 171, § 2.) 

Policr rrg-ulntions as to lalwling of articles of commerce. 1 L.R.A.(N.S.) 184; 11 
L.IL\.(X.S.) 6S4: 40 L.fi.A.(�.�-l 875.

§ 10212. What constitutes adulterat;on. For the purpose of this chapter,
an article shall he dC'eml'd to he " nd111tPratC'd: " 

In the casP of paris ::rr(·1•n: First, if it rlo<>s not contain at least fifty per 
cent um of arsPnio11s oxirle; se(•ond, i£ it contains arsenic in water-soluble 
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forms equivalent to more than three and one-half per centum of arsenious 
oxide ; third, if any substance has been mixed and packed with it so as to 
reduce or lower or injuriously affect its quality or strength. 

In the case of lead arsenate : First, if it contains more than fifty per centum 
of water ; second, if it contains total arsenic, equivalent to less than twelve 
and one-half per centum of arsenic oxide (A s2 011 ) ;  third, if it contains arsenic 
in water-soluble forms equivalent to more than seventy-five one-hundredths 
per centum of arsenic oxide (A s2 oG ) ;  fourth, if any substances have been 
mixed and packed with it so as to reduce, lower or injuriously affect its quality 
or strength ; provided, however, that extra water may be added to lead arsenate 
{as described in this paragraph) if the resulting mixture is labeled " lead arsen
ate and water, " the perc�ntage of water being plainly and correctly stated 
on the label. 

In the case of insecticides and fungicides other than paris green and lead 
arsenate : First, if its strength or purity falls five per cent or more below the 
professed standard or quality under which it is sold ; second, if any substance 
has been substituted wholly or in part for the article ; third, if any valuable 
constituent of the article has been wholly or in part abstracted ; fourth, if it 
is intended to use on vegetation and shall contain any substance or substances 
which, although preventing, destroying, repelling or mitigating insects, shall 
be injurious to such vegetation when used. [ 1913, ch. 171, § 3. )  

§ 10213. " Misbranding " defined. The term " misbranded " as used herein
shall apply to insecticides, paris green, lead arsenate or fungicide, or articles 
which enter into the composition of insecticides or fungicides, the package or 
label of which shall bear any statement, design or device regarding such article 
or the ingredients of the substances contained therein which shall be false or 
misleading in any particular. [ 1913, ch. 171, § 3. ) 

§ 10214. Further definition of " misbranding." For the purpose of this
chapter, an article shall be deemed to be " misbranded : " 

In case of insecticides, paris green, lead arsenate and fungicides : First, if 
it be an imitation or offered for sale under the name of another article ; second, 
if it be labeled or branded so as to deceive or mislead the purchaser ; or if the 
contents of the package as originally put up shall have been removed in whole 
or in part and other contents shall have been placed in such package ; third .  
if in package form, and if the contents are not stated in terms of weight or 
measure and they are not plainly and correctly stated on the outside of the 
package. 

In the case of insecticides other than paris green and lead arsenates ancl 
fungicides : First, if they contain arsenic in any of its combinations or in the 
elemental form and the total amount of arsenic present ( expressed as per 
centum of metallic arsenic) is not stated on the label ; second, if it contains 
arsenic in any of its combinations or in the elemental form and the amount 
of arsenic in water-soluble forms (expressed as per centum of metallic arsenic ) 
is not stated on the label ; third, if it consists partially or completely of an 
inert substance or substances which do not prevent, destroy, repel or mitigate 
insects or fungi and does not have the names and percentage amounts of each 
and every one of such inert ingredients plainly and correctly stated on the 
lahel ; provided, however, that in lieu of naming and stating the percentage 
amount of each and every inert ingredient the producer may at bis discretion 
state plainly upon the label the correct names and percentage amount of each 
and every ingredient of the insecticide or fungicide having insecticidal or 
fungicidal properties, and make no mention of the inert ingredients, except 
in so far as to state the total percentage of inert ingredients present. [ 191 3, 
ch. 171, § 5 . )  

§ 1021!;. Duty of food c�mmissi�ner. It . shall be �he du_t� of the �ood com
missioner to collect from time to time specnncns of msectic1des, par1s grcC'ns, 
lead ar,1;ienates and fungicides in unbroken original packages, manufactured or 
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offered for sale in the state of North Dakota, for the purpose of determining 
whether or not such insecticides, paris greens, lead arsenates and fungicides 
are adulterated or misbranded within the meaning of this chapter. [ 1913, 
ch. 171, § 6 . )  

§ 10216. Citizen may send suspected article to  food commissioner. Duty
of latter. When any citizen of the state has any reason to believe that any 
particular brand or lot of insecticide or paris green, or lead arsenate, or a 
fungicide is adulterated or misbranded within the meaning of this chapter, he 
may send or deliver to the food commissioner at Fargo an original unbroken 
package of the article in question. Upon receipt of such a questionable article 
it shall be the duty of the commissioner to examine or cause an investigation 

. to be made, and, at his discretion, may cause chemical examinations of such 
questioned articles as hereinafter provided. [ 1 913, ch. 171,  § 7 . ]  

§ 10217. Chemical analysis at  instance of  food commissioner. Upon the
receipt of specimens of insecticides, paris green, lead arsenates and fungicides 
in unbroken original packages, as hereinbefore provided, the food commis
sioner of the experiment station shall make or cause to be made a chemical 
analysis of such specimens for the purpose of determining whether or not 
they comply with the requirements of this act ; provided, that when the com
missioner has information showing samples delivered to him for examination 
are out of lots of insecticides, paris greens, lead arsenates or fungicides that 
have already been examined a sufficient number of times to indicate whether 
or npt they comply with the requirements of this chapter, then the commis
s ioner may refuse to exair i 1 1 e  such lots and so notify the citizens of the state . 
[ 1 913, ch. 171, § 8.] 

§ 10218. Insecticide, paris green, lead arsenic and fungicide defined. The
term " insecticide " as used in this chapter shall include any substance or mix
ture of substances intended to be used for preventing, destroying, repelling or 
mitigating any insects, mites or ticks which may infest vegetation, man or 
other animals, or household, or be present in any environment whatsoever. 
The term ' '  paris green ' '  as used in this chapter shall includ:3 1J:e product 
sold in commerce as paris green and chemically known as the aceto-araenjte of 
copper. The term " lead ari;enate " as used in this chapter shall inci"1..Jt> 
the product or products derived from arsenic acid (H3 Aso,) by replacing one 
or more hydrogen atoms by lead. The term " fungicide " as used in this 
chapter Rhall include any substance or mixture of substances intended to be 
used for preventing, destroying, repelling or mitigating any and all fungi 
that may infest vegetation or be present in any environment whatsoever. 
[ 1913,  ch. 171, § 9. ]  

§ 10219. When dealer protected from prosecution. No dealer shall be prose
cuted under the provisions of this chapter when he can establish a gunrant�· 
s igned by the wholesaler, jobber, manufacturer or other party residing in 
the state of North Dakota from whom he purchased such articles, to the 
effect that the same is not adulterated or misbranded within the meaning of 
this chapter, designating it ; said guaranty, to afford protection, shall contain 
the name and address of the party or parties making the sale of such art icles 
to such dealer, and in such case said party or parties shall be amenable to the 
prosecutions, fines and other penalties which would attach to the dealer under 
the provisions of this chapter. [ 1913, ch. 171, § 10.) 

§ 10220. Proceeding against contraband articles. Any insecticide, paris
green, lead arsenate or fungicide that is adulterated or misbranded within 
the  meaning of this cl1apter and is being transported from one point within 
the state of North Dakota to another point within the state of North Dakota 
to be sold, wholly or in part, or having been transported, remains unloaded, 
unsold or in original unbroken packages, or if it be sold or offered for sale 
in the  state of North Dakota, shall be liable to be proceeded against in any 
d is t 1· ict court of the state o f  North Dakota. If any such article is condemned 
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as being adulterated or misbranded within the ·meaning of this chapter, the 
same shall be disposed of by destruction or by sale, .as said court may direct ; 
but such goods shall not be sold in any jurisdiction contrary to the pro
yisions of this chapter or the laws of the jurisdiction ; provided, however, 
that upon the payment of the costs of such proceedings and the execution 
and delivery of a good and sufficient bond to the effect that such articles 
shall not be sold or otherwise disposed of contrary to the provisions of this 
chapter or the laws of this state, the court may by order direct that such 
articles be delivered to the owner thereof. [1913, ch. 171, § 11. ] 

§ 10221. Penalty for violation of this chapter. Any person who shall vio
late any of the provisions of this chapter shall be guilty of a misdemeanor 
and shall , upon conviction thereof, be fined not less than twenty-five ($25) 
dollars nor more than two hundred ($200) dollars for the first offense, and 
upon conviction for each subsequent offense, be fined not less than fifty 
($50) dollars nor more than three hundred ($300) dollars, or sentenced to 
imprisonment for not more than thirty days, in the discretion of the court. 
(1913, ch. 171, § 12. ]  

§ 10222. ' '  Person ' '  a.a used herein defined. The word ' '  person ' '  as  used
in this chapter shall be construed to include both the plural and the singular, 
as the case may be, and shall include corporations, companies, societies and 
associations. When construing and enforcing the provisions of this chapter, 
the act, omission or failure of any officer, agent or other person acting for or 
employed by any corporation, company, society or association, within the 
scope of his employment or office, shall in every case be also deemed to be 
an act, omission or failure of such corporation, company, society or association, 
as well as that of the other person. [ 1913, ch. 171, § 13.] 

· § 10223. Evidence of violation of this chapter. What constitutes violation
of the law. 'I'he doing of anything prohibited by this chapter shall be evi- · 
dence of the violation of the provisions of this chapter relating to the things 
so prohibited and the omission to do anything directed to be done shall be 
(•vidence of a violation of the provisions of this chapter relative to the things 
so directed to be done. [1913, ch. 171, § 14. ] 

Power of legislature to enact prime. facie rules of evidence for criminal cases. I 
L.R.A. (N.S. ) 1007.

§ 10224. Repeal. All acts and parts of acts in conflict herewith are hereby
repealed, except the formaldehyde law, the same being chapter 7 (now sec
tions 2926-2932) of the laws of North Dakota for 1905. [1913, ch. 171, § 15. ] 

Chapter 7 of the Laws of 1905, excepted from repeal by this section, constitutea 
l!('ctiona 2926-2932 herein. 

CHAPTER 98. 

FOULI�G THE PUBLIC WATERS OF THIS STATE. 

§ 10225. Fouling public waters. Every person who deposits •  or places or
causes to be deposited or placed any dead animal, offal or other refuse matter 
offensive to the sight or smell or deleterious to health, upon the banks or in 
the waters of any lake or stream so far as the same is within the jurisdiction 
of this state, is guilty of a misdemeanor, and upon conviction thereof, is 
punishable by a iine of not less than twenty and not exceeding one hundred 
dollars. [R. C. 1905, § 9423 ; 1881, ch. 103, § 1 ;  1883, ch. 70, § 1 ;  1889, ch. 
129, § 1 ;  R. C. 1895. § 7653. ] 

Statutory prohibithm of pollution of water to protect �shery. l L.R.A. (N.S. ) 752 ; 
3-1 L.R.A. ( N.S. ) 286. 

§ 10226. Extent of last section. The provisions of the last section shall be
constrll e (l to include privies and privy vaults and any stable, shed, pen, yard 
or corra l  wherein is kept any horse, cattle , sheep or swine and located nearer 
than sixty foet from the tc p  of the bank of such lake or stream, and also an? 
s l aHr.;l i terh ouse, grave, graveyard or cemetery located nearer than eight? 
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feet therefrom. But the provisions of said section shall not be construed to 
prevent any incorporated ·city within this state from running its sewers into 
any river ; provided, that where there is a dam across said river within the 
corporate limits of any such city, any such sewer shall connect with such river 
below such dam. [R. C. 1905, § 9424 ; 1889, ch. 129, § 1 ; 1893, ch. 37, § 1 ; 
R. C. 18%, § 7654. ]

. § 10227. Jurisdiction of justice's court. Any justice of the peace within
his county shall have concurrent jurisdiction with the district court to hear,
try ap.d determine any prosecution arising under the provisions of sections
102_Q6, 10207 and 10225, and upon conviction to impose the punishment pre
scribed, subject to defendant 's right to appeal to the district court as provided
by law. [R. C. 1905, § 9425 ; 1881, ch. 103, § 2 ; 1883, ch. 70, § 3 ; 1889, ch. 129,
§ 5 ; R. C. 1895, § 7655.]

CHAPTER 99. 

OBSTRUCTING WATER COURSES. 

§ 10228. Obstruction of water courses. Penalty. If any person, municipal
ity or corporation, without authority of law, willfully obstructs any ditch, 
drain or water course, or diverts the water therein from its natural or artificial 
course, such person or corporation shall be liable to the party suffering injury 
from such obstruction or diversion for the full amount of the injury occasioned 
thereby, and in addition thereto shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined in any sum not exceeding one hundred 
dollars ; or in lieu thereof, the offending party, if not a corporation, may be 
imprisoned in the county jail for a period not exceeding three months. [1911, 
ch. 327.} 

CHAPTER 100. 

NATURAL OAS TO BE CONFINED. 
/ 

§ 10229. Gas to be conftned. Proviso. Any person, copartnership or cor
poration in possession, either as owner, lessee, agent or manager of any well 
producine- natural gas, in this state, in order to prevent gas wasting by escape, 
shall immediately after penetrating the gas-bearing rocks, in any well here
after drilled, shut in and confine the gas in said well until and daring such 
time as the gas therein shall be utilized for lights, fuel or power purposes ; 
provided that this shall not apply to any well operated for oil ; provided 
also, that when in the course of drilling, gas production is developed, ten 
days '  free time shall be allowed to determine whether the well shall be shut 
and saved for a gas well or drilled in further for the purpose of producing oil. 
Provided, also, that this chapter shall not apply to any artesian or other 
well used for water supply purposes, which discharges natural gas with the 
water, where the discharge of gas does not exceed an average of five thousand 
cubic feet of gas in each twenty-four hours. [ 1911, ch. 194, § 1 .] 

§ 10230. Misdemeanor. To leave gas wells open. Punishment. Any per
son violating any of the provisions of this chapter shall be deemed guilty of 
a misdemeanor, and shall upon conviction be fined in a sum not exceeding 
two hundred dollars, and each day 's continuance of such violation ahall con
stitute a separate offense. [1911, ch. 194, § 2. } 
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CHAPTER 101. 

UNLAWFUL IXTERFERENCE WITH TELEGRAPH AND TELEPHONE LJ'N'ES. 

§ 10231. Unlawful use of telegraph or telephone lines. Every person who,
will fully or fraudulently, either : 

1. Makes any connection with or cuts, breaks or taps in any unauthorized
manner any telegraph or telephone line, wire or cable under the control of 
any other person or company ; or, 

2. Reads or copies by the .use of telegraph or telephone instruments, or
otherwise in an unauthorized manner, any authorized eommunication or 
message being sent, transmitted, conveyed or delivered by telegraph or tele
phone under the control of any other person or company ; or, 

3. Prevents, obstructs or delays by any unauthorized means or contrivance
whatever, the sending, conveyance, transmission or delivery in this state of 
any such communication or message by telegraph or telephone ; or, 

4. AidR, employs, agrees or conspires with any other person to do any of
such acts or things, 

Is guilty of a felony, and upon conviction thereof is punishable by imprison
ment in the penitentiary not less than one and not exceeding five years, or 
by a fine of not less than two hundred and not exceeding five hundred 
dollars, or by both. [R. C. 1905, § 9426 ; 1893, ch. 128, § 1 ;  R. C. 1895, § 7656. J 

CHAPTER 102. 

DESECRATION OF FLAG. 

§ 10232. Flag, punishment for desecration of. Any person who in any
manner, for exhibition or display, shall place, or cause to be placed, any 
words or figures, or number, or marks, or inscription, or picture, or design, 
or device, or symbol, or token, or notice, or drawing, or any advertisement 
of any na ture whatever, upon any flag, standard, color or ensign of the 
United States, or shall expose, or cause to be exposed, to public view any 
S)lch flag, standard, color or ensign of the United States, upon which shall 
be printed, painted or otherwise placed, or to which shall be attached, ap
pended. affixed or annexed, any ,vords, or figures, or numbers, or marks, 
inscriptions, or pictures, or design, or device, or symbol, or token, or notice, 
or drawing, or any advertisement of any nature or kind whatever, or who 
shall expose to public view, or shall manufacture, or sell, or expose for sale, 
or have in possession for sale, or for use, any article or thing or substance, · 
being an article of merchandise, or a receptacle of merchandise, upon which 
shall have been printed, painted or attached, or otherwise placed, a representa
tion of any such flag, standard, color or ensign of the United States, to 
advertise, or call attention to, or to decorate, or to ornament, or to mark, 
or to distinguish, the article or thing on which so placed, or shall publicly 
mutilate, trample upon, or publicly deface, or defy, or defile, or cast contempt, 
either by words or act, upon any such flag, standard, color or ensign of the 
United States, shall be guilty of a misdemeanor. [R. C. 1905, § 9427 ; 1901, ch. 
88, § l . }  

Statutes against desecration of fl.ag. 7 L.R.A. (N.B. ) 1079. 
§ 10233. Flag, etc., meaning of. The words flag, standard, color or ensign

of the United States, as used in this chapter, shall include any flag, any 
standard, any color, any ensign, or any representation of a flag, standard, 
color or ensign. or a picture of a flag, standard, color or ensign made of any 
substance whatever. and of any size whatever, evidently purporting to be 
either of said flag, standard, color or ensign of the United States, or a picture, 
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or a representation of either thereof, upon which shall be shown the colors, 
the  stars and stripes, in any number of either thereof, or by which the person 
i;;eeing the same, without deliberation, may believe the same to represent the 
fial?, or the colors, or the standard, or the ensign of the United States of 
America. [R. C. 1905, § 9428 ; 1901, ch. 88, § 2 . ]  

§ 10234. Exceptions. This chapter shall not apply to any act permitted
by the statutes of the United States or by the United States army and naval 
regulations, nor shall this chapter be construed to apply to the regular issue 
of a newspaper or other periodical, on which shall be printed said flag, dis
connected from any advertisement. [R. C. 1905, § 9429 ; 1901, ch. 88, § 3 . )  

§ 10235. Penalty. Any person offending against the provisions of this
chapter shall be deemed guilty of a misdemeanor, and upon conviction thereof 
before a court of competent jurisdiction, shall be punishable by a fine of not 
less than five, or to exceed twenty-five dollars, or by thirty days ' imprisonment 
in the county jail, or by both such fine and imprisonment, in the discretion of 
the court. [R. C. 1905, § 9430 ; 1901 , ch. 88, § 4 . . 1 

CHAPTER 103. 

OBSERVANCE OF MEMORIAL DAY. 

§ 10236. Certain games and sports prohibited. Penalty. It sl1all be unlaw
fnl to engage in ball games, horse racing or sports, or any entertainment that 
will interfere with the proper observance of the day which is set apart as 
Memorial Day, prior to the hour of two o 'clock p. m. of said day. 

Any violation of this chapter shall be punishable l•y a fine of not less than 
five dollars or more than one hundred dollars, or by imprisonment in the 
connty jail not to exceed thirty days, in the discre1 ion of the court. [ 1911, 
ch. 190. ) 

CHAPTER 104. 

J.ITSCELLANEOUS CRIMES. 

§ 10237. State's attorney and his partners. Every attorney who, directly
or indirectly, advises in relation to, or aids or promotes the defense of any 
action or proceeding in any court, the prosecution of which is carried on, 
aided or promoted by any person as state 's attorney or other public prosecutor, 
with whom such person is directly or indirectly cpnnected as a partner, or 
who takes or receives, directly or indirectly, from or on behalf of any defend
ant therein, any valuable consideration, upon any understanding or agree
ment whatever, express or implied, having relation to the defense thereof, is 
guilty of a misdemeanor ; and, in addition to the punishment prescribed there
for, he forfeits his license to practice. [R. C. 1905, § 9431 ; Pen. C. 1877, 
§ 730 ; R. C. 1895, § 7657 -1

§ 10238. Prosecutors advising defense. Every attorney who, having prose
cuted or in any manner aided or promoted any action or proceeding in any 
court, as state 's attorney or other public prosecutor, afterward, directly or 
indirectly, advises in relation to or takes any part in the defense thereof, 
as attorney or otherwise, or takes or receives any valuable consideration from 
or on behalf of any defendant therein, upon any understanding or agreement 
whatever. express or impl ied, having relation to the defense thereof, is guilty 
of a mis<lemeanor ; and in audition to the punishment prescribed therefor, 
he forfeits his license to practice. [R. C. 1905, § 9432 ; Pen. C. 1877, § 731 ; 
R .  C. 18%, § 7658. ] 

§ 10239. Attorneys may defend themselves. The last two sections do not
pl'oh ih i t  an attomey from drf, ·ml ing himself in person, as attorney or aa 
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counsel, when prosecuted either civilly or criminally. [R. �- 1905, § 9433 ; 
Pen. C. 1877, § 732 ; R. C. 1899, § 7659. )  

§ 10240. Intimidating laborers. Every person ,vho, by any use of force,
threats or intimidation, prevents or endeavors to prevent any hired foreman, 
journeyman, apprentice, workman, laborer, servant or other person employed 
by another, from continuing or performing his work, or from accepting any 
n�w work or employment, or to induce such hired person to relinquish his 
work or employment, or to return any work he has in hand before it is 
finished, is guilty of a misdemeanor. [R. C. 1905, § 9434 ; Pen. C. 1877, § 733 ; 
R. C. 1899, § 7660.)

§ 10241. Intimidating employers. Every person who, by any use of force,
threats or �timidation, prevents or endeavors to prevent another from em
ploying any person, or to compel another to employ any person, or to force 
01· iuduce another to alter his mode of carrying on business, or to limit or 
increase the number of his hired foremen, journeymen, apprentices, workmen, 
laborers, servants or other persons employed by him, or their rate of wages 
or time of ser-vice, is guilty of a misdemeanor. [R. C. 1905, § 9435 ; Pen. C. 
1877, § 734 ; R. C. 1899, § 7661. )  

§ 102� Conspiracies and mobs against mines. In all cases when two or
more persons shall associate themselves together for the purpose of obtaining 
possession of any lode, gulch or placer claim, then in the actual possession of 
another, by force and violence or by threats of violence, or by stealth, and 
i.'iall proceed to carry out such purpose by making threats against the party 
or parties in possession, or who shall enter upon such lode or mining claim for 
the purpose aforesaid, or who shall enter upon or into any lode, gulch, placer 
claim or quartz mill or other · mining property, or, not being upon such 
property but within hearing of the same, shall make any threats or make use 
of any language, sign or gesture calculated to intimidate any person or
persons at work on said property from continuing work thereon or therein,
or to intimidate others from engaging to work thereon or therein, every such
person so offending shall, upon conviction, be punished by imprisonment in
the county jail not exceeding six months and not less than thirty days, and
by fine not exceeding two hundred and fifty dollars, such fine to be discharged
either by payment or by confinement in such jail until such fine is discharged
at the rate of two dollars and fifty cents per day. On trials under this
section, proof of a common purpose of two or more persons to obtain posses
sion of property as aforesaid, or to intimidate laborers as above set forth,
accompanied or followed by any of the acts above specified, by any of them,
shall be sufficient evidence to convict anyone committing such acts, although
the parties may not be associated together at the time of committing the same.
[R. C. 1905, § 9436 ; Pen. C. 1877, § 735 ; R. C. 1899, § 7662. )

§ 10043. Ta.king saw logs. .A:ny person who shall willfully and without
authority take any saw logs that may be on any river or on the land adjoining
or near a river, which may have floated down said river or onto said land,
and shall remove or attempt to remove the same, or who shall cut or split
said logs or otherwise destroy or injure them, shall be deemed guilty of a
misdemeanor, and upon conviction, when the value of the logs exceeds one
hundred dollars, be punished by imprisonment in the county jail not more
than one year nor leBB than three months, and by fine not to exceed one
hundred and not less than ten dollars ; and when the value of the logs is one
hundred dollars or less, the punishment shall be by fine not exceeding eighty
and not less than twenty dollars. [R. C. 1905, § 9437 ; Pen. C. 1877, § 736 ;
R. C. 1899, § 7663 . )

· § 10244. Receiving stolen logs. .A:ny person who shall purchase, receive
or secrete saw logs so taken or removed, or who shall cut or otherwise injure 
logs so taken or removed, knowing them to have been so taken or removed, 
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shal l  be pun ished as prescribed in the preceding section. [R. C. 1905, § 9438 ;
Pen. C. 1 877 ,  § 737 ; R. C.  1 899, § 7664. ] 

§ 10245. Concealing estrays or lost goods. Any person who shall attempt
to conceal any estray, or any lost goods found or taken up by him, or alter 
or deface. or attempt to alter or deface, the mark or brand on any horse, mule, 
<·ow, ealf or other neat cattle, or any sheep or swine, the property of another,
with the intent thereby to steal the same or to prevent identification thereof
h,v . the  true owner, or carry said estray or lost goods, or any such animal,
l1 1•y011d the l imits of the state, or knowingly permit the same to be done,
or shall willfully fail to cause said estray, or lost goods, so found, to be
ad�·ertised, sold or otherwise dealt with as provided by law, shall be deemed
gmlty of a fel ony, and upon conviction thereof is punishable by imprisonment
in th e penitentiary not exceeding five years, or by a fine of not exceeding
five hundred dollars, or by both. [R. C. 1905, § 9439 ; 1899, eh. 46 ; R. C. 1899,
§ 7665 . ]

§ 10246. Hours for labor for woman or child. Every owner, stockholder,
overseer, employer, clerk or foreman of any manufactory, workshop or other
pl ace used for mechanical or manufacturing purposes, who, having control,
shall compel any woman or any child under eighteen years of age, or permit
any child under fourteen years of age, to labor in any day exceeding ten
hours, shall be deemed guilty of a misdemeanor, and upon conviction shall
be punished by fine not exceeding one hundred and not less than ten dollars.
[R. C. 1 905, � 9440 ; Pen. C. 1877. § 739 ; R. C. 1899, § 7666. ]

Constitutionality of statute limiting hours of labor. 19 L.R.A. 141 ; 21 L.R.A. 79'6 ;
65 L.R.A. 38 ; 12 L.R.A. ( N.S. ) 1130 ; 2 6  L.R.A. (N .S. ) 242 ; 3 5  L.R.A. (N.S. ) 628 ;  40
L.R.A. ( N.S. ) 8!J3.

-of children. 17 L.R.A. (N.S. ) 603 ; 24 L.R.A. ( N.S. ) 1 121;
-on public work. 8 L.R.A. ( N.S. ) 131 ; 24 L.R.A. ( N.S. ) 201 ; 34 L.R.A. ( N.S. ) 767.
Criminal liability for violation of statute limiting �ours · of labor. 65 L.R.A. 50.

§ 10247. Harboring Indians. Every person who shall harbor or keep on
or about bis premises or place of abode, within any organized county in this 
state, any Indian or Indians who have not adopted the manners and habits 
of civilized life, or who induces or encourages any such In•dian or Indians to 
camp, remain or hunt for any time or for any purpose within any vil lage or 
�ettl cment of white people, or in the vicinity of such village or settlement 
with in any organized county in this state, shall be deemed guilty of a misde
mranor, and upon conviction, shall be punished by fine not less than twenty
five dollars for each Indian so kept, harbored or induced to remain, and shall 
stand committed until such fine and costs are paid ; provided, the aggregate 
of snrh fine upon each conviction shall not exceed one hundred dollars. '[R. C. 
1905, § 9441 ; Pen. C. 1 877, § 740 ; R. C. 1 899, § 7667 . ]  

§ 10248. Removing, concealing, selling or disposing of chattels subject to
lien. Every person having in his possession, or under his control, any personal 
property upon which there is known to him to be a subsisting lien, either by 
operation of la,v or by contract, who willfully destroys, removes from the 
county. conceals, sells or in any manner disposes of, otherwise than as pre 
scribed by law, or materially injures such property or any part thereof. 
without the written consent of the then holder of such lien, is guilty of : 

1. A mi&demeanor, if the value of the property does not exceed one hundred
dollars ; or, 

2. A felony, if the value of the property exceeds such sum. [R. C. 1905,
§ 9442 : Pen. C.  1 877, § 579 : R. C. 1895. § 7668 : 1903, ch . 132 . )

SP!ling mortgaged prop«>rty ; intent : right of  purchaser. Sanford v .  Elevator Co., 21 
N. D. 6, 48 X. W. 434 ; State v. Bronkol, 5 N. D. 507, 76 N. W. 680.

§ 10249. Wrongful use of seed grain. Every person who, having procured
upon credit  under the provisions of chapter 96 of the civil code [sections 6851-
6853 ] ,  any seed to be sown or plantt>d upon any designated tract or piece of 
land, either : 

1. Uses the same or any part thcrrof for any other purpose ; or,
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2. Sows or plants the same or any part thereof upon any tract or piece of
land other than that designated, without the written consent of the party 
who furnished such seed, is guilty of a misdemeanor. [R. C. 1905, § 9443 ; 
R. C. 1899, § 7669.]

It will be presumed that vendee of seed grain used sueh seed for ,purpose agreed 
upon at time he purchased it. Fried v. Olsen, 22 N. D. 381 ,  133  N. W. 104 1. 

§ 10250. Injurious acts not expressly forbidden. Every person who will
fully and wrongfully commits any act which grossly injures the person or 
property of another, or which grossly disturbs the public peace or health, 
or which openly outrages public decency, and is injurious to public morals, 
although no punishment is expressly prescribed therefor by this code, is 
guilty of a misdemeanor. [R. C. 1905, § 9444 ; Pen. C. 1877, § 742; R. C. 1899, 
§ 7670 . ]

§ 10251. Unlawful obligations in writing. Every person who takes any
obligation in writing for any lightning rod, or any of its attachments, or for 
any patent right or claimed to be a patent right, or for which any stallion or 
jackass shall form the whole or any part of the consideration, or for any 
patent medicine, or for which the whole or any part of the consideration shall 
be the future cure of any disease or ailment, shall, before it is signed by the 
maker, stamp or write in red ink across the face of such written obligation 
in plain, legible writing, or print, the words ' '  given for a lightning rod, ' '  
or, " given for a patent right, " or, " given for a stallion, " or, " given for a 
jackass, " or, " given for patent medicine, " or, " given for the cure of disease " 
as the case may require. Such obligation so stamped shall not be negotiable 
and shall be subject to defenses in the hands of every holder or owner thereof. 
Any person who shall violate the provisions of this section is guilty of a 
misdemeanor, and upon conviction thereof is punishable by a fine of not 
less than two hundred and fifty dollars and not exceeding one thousand 
dollars, or by imprisonment in the county jail not more than one year, or by 
both sueh fine and imprisonment, and shall be liable in a civil action to 
the party injured for all damages sustained by him. [R. C. 1905, § 9445 ; R. C. 
1895, § 7671 ; 1901, ch. 206 ; 1905, ch. 189.] 

§ 1Q252. Unauthorized sending pauper out of county. Every person who
Bends or causes to be sent any pauper or person who is or is likely to become 
an object of public charity, into any county of this state other than the 
county where such pauper or person properly belongs, with intent to relieve 
the county from which such pauper or person is sent from his support, or to 
cause the county to which he is sent to support him, is guilty of a misdemeanor. 
[R. C. 1905, § 9446 ; Pol. C. ch. 33, §§ 37, 38 ; R. C. 1895, § 7672.] 

§ 10253. Where prosecuted. Prosecutions for any violation of the last
section may be commenced and prosecuted either in the county from which 
such pauper or person is sent or in the county to which he is sent. [R. C. 
1905. § 9447 ; R. C. 1895, § 7673.] 

§ 10254. Jumping hotel bills & misdemeanor. Penalty. Any person who
shall obtain food, lodging or other accommodation at any hotel, lodging house, 
inn, boarding or eating house, without paying therefor, with intent to defraud 
the owner or manager thereof, or who obtains credit at any hotel, lodging house, 
inn, boarding or eating house by or through any false pretense, shall be 
guilty of a misdemeanor, and upon conviction thereof shall be punished by 
a fine of not less than ten ($10) dollars, nor more than one hundred ($100 )  
dollars, or by imprisonment in the county jail for not more than ninety (90) 
days. [ 1913, ch. 183, § 8 ;  R. C. 1905, § 9448; 1895, ch. 71, § 1; R. C. 1899, 
§ 7674. l

Constitutionality of statute providing for imprisonment for beating board bill. 21 
L.R.A. ( N.S. ) 251.

§ 10255. Proof ; what constitutes. Proof that food, lodging o_r . other accom
modation was obtained by false pretense or by false or fictitious show or 
pretense o.f baggage or other property, or proof that the person refused or 
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neglected to pay for such food, lodging or other accommodation, on demand, 
or that he gave in payment for such food, lodging or other accommodation 
negotiable paper on which payment was refused, or that he absconded with
out offering to pay for such food, lodging or other accommodation, or that he 
surreptitiously removed or attempted to remove his or her baggage, shall be 
prima facie proof of the fraudulent intent mentioned in section 10254 ; but this 
act [sections 10254-10256 ] shall not apply where there has been an agreement 
in writing for delay in payment for a period not to exceed ten ( 10) days. 
[ 1913, ch. 183, § 9. ] 

§ 10256. Da.maging property a, misdemeanor. That any guest or boarder
who shall intentionally destroy or damage any property belonging to or in 
use in any hotel, lodging house, boarding house or eating house shall be 
guilty of a misdemeanor. [1912, ch. 183, § 10.] 

§ 10257. Abusing insane person. Every person who has the care of an
insane person, or is  restraining such person either with or without authority, 
and treati:i such person with wanton severity, harshness or cruelty or in any 
way abuses such person, is guilty of a misdemeanor. [R. C. 1905, § 9449 ; 1879, 
ch. 23, § 29 ; R. C. 1895, § 7675. ] 

§ 10258. Fraudulent tax receipts. If any treasurer or bis deputy or any
other person shall knowingly or willfully make, issue and deliver any tax 
receipt or duplicate tax receipt, and therein designate any part or parts of 
the amount thereof as being paid in road warrants or orders, when the same 
was or were paid in cash, such treasurer or deputy treasurer or other person 
shall be deemed guilty of a felony, and upon conviction thereof, shall be 
punished by imprisonment in the penitentiary for a term not less than one 
year nor more than five years. If any treasurer or bis deputy or any person 
shall knowingly or will fully make, issue and deliver any tax receipt or dupli
cate tax receipt, required by this chapter to be issued, by fraudulently 
making the tax receipt and its duplicate, or the paper purporting to be its 
duplicate, differ from each other, with intent to defraud the state of North 
Dakota, or any county in said state, or any person whomsoever, such treasurer 
or deputy treasurer or other person shall be deemed guilty of a felony, and 
on conviction thereof shall be punished by imprisonment in the penitentiary 
for a term of not less than one year nor more than five years. [R. C. 1905, 
§ 9450 ; Pol. C. ch . 28, §§ 87, 88 ; R. C. 1899, § 1298. ]

§ 10259. Interference with shipment and feeding of live stock. Penalty.
It is hereby made unlawful for any corporation, association, person or persons 
to in any manner interfere with or hinder any person who may be in charge 
of live stock which is being, or about to be, transported in this state upon 
any railway, in feeding or furnishing feed or bedding for said stock in cars 
or at any feeding station in this state ; provided, that the said person or 
persons in charge of said stock shall feed or furnish such feed or bedding 
within a reasonable time. Any corporation, association, person or persons. 
violating any of the provisions of this section shall be guilty of a misdemeanor. 
[R. C. 1905, § 9451 ; 1901, ch. 122. ] 

§ 10260. Distribution of drug samples prohibited. Any person who shall,
by himself, his servant or agent, or as the servant or agent. of any �th�r
person, leave, throw or deposit upon the door step or pre�1ses or w1thm 
dwellings or within barns or other buildings owned or occupied or used by 
any other person or any householder without a special personal reque_st, as
hereinafter specified, of such person or householder, any patent or pr?prte!a.ry
medicine or any preparation, pill, tablet, powder, caps?1e, cosmetic, dis!n
fectant or antiseptic or any drug or medicine or condiment that con�ams 
poison or any ingredient that is deleterious to health or that has to be prmted 
under the laws of this state or of the United States, on the label thereof, or 
h ave its presence there in disclosed otherwise, a sample, or any quantity or 
size whatever for the purpose o f  advertising or inviting or suggesting its use 
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shall be deemed guilty of a misdemeanor and any health officer, peace officer, 
or other person may bring or have brought an action in the name of the state 
of  North Dakota, and upon conviction thereof defendant shall be fined not 
exceeding- one hundred dollars and not less than twenty-five dollars, or im
prisoned in the county jail not exceeding one hundred or less than thirty days, 
or both, for each and every violation. And such samples of goods are, and 
are hereby declared to be a nuisance and a danger and a menace to the safety 
of the children, members or live stock and other living beings of such house
hold and if not removed upon notice or request or order of the householder 
or any member of the household, or if left behind purposely and if not 
removed within twenty-four hours without notice or request they may be 
removed, destroyed or annihilated and disposed of, or done away with by 
such person or householder or any member of his household, and no account
ing will have to be rendered therefor to anyone and no action demanding 
such accounting shall be maintained or be maintainable in any court of 
justice and no defense for any violation of this section shall be competent 
or valid or be sustained, unless a receipt or a request for such goods, dated·  
and signed by such person or householder at that time, in · person, is pro
duced as evidence. The terms drug, medicine, patent or proprietary medi
cine, pill , tablet, powder, capsule, cosmetic, disinfectant or antiseptic or condi
ment, as used in this section shall include all remedies for internal or external 
or technical use, e ither in packages or bulk, simple mixed or compound. [ 1913, 
ch. 14 7 : R. C. 1 905. § 9452 ; 1903, ch. 81. l

§ 10261. Protection of threshers. Malicious mischief. Penalty. Every per
son who shall wantonly, maliciously or mischievously put, place or conceal 
in any sLeaf, shock, pile, load or stack of wheat, oats or other grain, any 
stone, wood, iron or other substance, which if fed into a threshing machine 
would or could injure such machine or any part thereof, or that could or 
might cause the death, maiming or injury of any person employed about said 
machine, �hall on conviction thereof be deemed guilty as follows : If the 
injury caused by the violation of this section results in the death of any 
person, of manslaughter in the first degree ; if the injury caused as aforesaid 
results in maiming or injury to any person or breaking of the machine, of 
a felony. In all other cases he shall be deemed guilty of a misdemeanor, and 
shall be punished by a fine of not more than one hundred dollars or imprison
ment in the county jail not more than one year, or by both such fine and 
imprisonment. Every person violating the provisions of this section shall 
be liable to the owner of the machine injured for all the damages arisi;ng 
from such violation including the actual damage caused and all damage and 
loss such owner may sustain by reason of stoppage caused by such breakage, 
to be recovered in the same manner that civil damages for an injury are now 
recoverable. [R. C. 1905, § 9453 ; 1905, ch. 174. ] 

CHAPTER 105. 

GAME AND FISH. 
The act of 1909, which, with amE>ndments thereto, constitute.a nearly all of thta 

chapter, provides in sPction 61 thereof that " all laws heretofore enacted by the legis
lative assembly of this state relating to the sub.iect of this act are hereby repealed." 
The title of the �t is as follows : "An act creating a state game and fish board of 
control and chief game wardens and state fish commissioner. deputies and warden■, 
and dcfininll\, their duties and jurisdiction, and for the protection, propagation, preser
vation, tak ing, use and transportation of game, fish, wild birds, fur bearing animals and 
certain harmless birds nn<l an imals." It seems clear, therefore, that chapter 75 of the 
penal code, R. C. 1905 [ § §  0'4 54-9491] , entitled " Game and Fish," is superseded by 
the fol lowing prov isions in this chapter. 

§ 10262. Ownership in state. The ownership of and title to all wild birds,
fish and fur bearing wild animals in the state of North Dakota is hereby 
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declared to be in the state, and no fish, wild birds, or wild animals which 
are p1·otected by law shall be caught, taken or killed in any manner or at 
any time, or had in possession, except the person so catching, taking, killi1 1g  
or having in possession shall consent that the title of said fish. wild birds or 
wild animals shall be and remain in the state of North Dakota for the purpose 
of regulating and controlling the use and disposition of the same after such 
catching, taking or killing. Any person catching, taking or killing or having 
in possession any wild birds or wild animals at any time or in any manner 
shall be deemed to consent that the title to the same shall be and remain in 
the state for the purpose of regulating the use and disposition thereof, and 
such possession shall be deemed the consent of such person as aforesaid, 
whether such game or fish were taken within or without the state. [1909, 
ch. 128, § 1 ;  R. C. 1905, § 9454 ; R. C. 1895, § 7576. ] 

Constitutionality of Jaws protecting game. 42 Am. St. Rep. 138. 
Forbidding posBell&ioo of game during closed eeaeoo. 3 L.R.A. (N.S. ) 163. 
Power to prohib it sale, by person lawfully in poaeeaaion, of game taken within th• 

atate. 2 1  L.R.A. (N.S. ) 608. 
Governmental control over right to fish. 39 L.R.A. 581 ; 60 L.R.A. 499. 

§ 10263. Districts. The state of North Dakota shall be divided into two
districts, to be known as " Game District No. 1, " and " Oame District No. 2. " 
Game District No. 1 shall consist of the following counties : Peml:>ina, Walsh , 
Grand Forks, Nelson, Ramsey, Cavalier, Benson, Eddy, Towner, Wel ls, Pierce, 
Rolette, McLean, McHenry, Bottineau, Ward, Mountraille, Williams and 
:McKenzie. Game District No. 2 shall consist of the following counties : Traill, 
Stee le , Griggs, Foster, Cass, Barnes, Stutsman, Richland, Ransom, Lamoure, 
Sargent, Dickey, :McIntosh, Logan, Emmons, Kidder, Oliver, Burleigh, Morton, 
Hett inger, Bowman, Billings, Stark, Dunn, Mercer and Adams. [ 1909, ch. 128, 
§ 2 ;  R. C. 1905, § 9457 ; 18U9, ch. 93, § 1 ;  R. C. 1899, § 1642 ; 1903, ch. 103. ]

§ 10264. Board of control. Appointment. Terms. Meetings. Oompens&
tion. Rules and regulations. A state board of control is hereby created.  con
sist ing of three members to be appointed by the governor. Two members of 
such commission shall be appointed for two years commencing on the first day 
of April of the year 1911 and one member of such commission shall be ap
pointed for a term of four years, commencing on the first day of April, 1911. 
Thereaft<>r such appointment shall be made for a term of four years, com
mencing at the expiration of such term. Vacancies arising from any cause 
shall  be filled by the governor. Said commission shall hold its first meeting 
on the second Tuesday of the month succeeding its appointment and organize 
by electing one member of said board as president and one of said board as 
secretary, who shall receive as compensation for his services not to exceed 
the sum of one hundred dollars per month for keeping and maintaining the 
secretary 's office. A quorum of said board shall consist of two members. 
The state game and fish board of control after its organization may hold its 
meetings at any point in the state at such time and place as the president may 
designate, but there shall not be to exceed four regular meetings each year ; 
provided. that the president of the board shall have the power to call special 
ml.'etings whenever in his judgment it becomes necessary. 

The members of said board shall receive as compensation for their services 
the sum of five dollars per day for each day in attendance on such meetings, 
and all railway expenses actually and necessarily incurred in traveling to and 
from such meetings, which sum shall be paid by the state treasurer out of the 
game a1 1d fish fund upon vouchers of the board duly certified by the president 
and i-ecrctary thereof. The board shall establish rules and regulations and 
t· 1 1 1 ploy the  most efficient and practical means to carry out the provisions of 
t l 1  is <· h apter. 'l'h<'y shall require of the ch ief  warden a monthly report in full. 
a copy of which shal l  J ,p  ma ilrcl to each member of such board, stating the 
1•orn 1 1 1 · 1 1 �a t ion pn id .  m 1mber of arrests, convictions and fines. [1911, ch. 141, 
§ 1 ; I 909, eh .  128, § 3 . ]
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§ 10264a. Claims against the game and fish fund verifted. How. No bilJ,
claim, account or demand against the game and fish fund shall be audited, 
allowed or paid until a full itemized statement in writing shall be filed with 
the secretary of the board. And where charges are made for money expended 
in attending meetings of the board or for money expended in the performance 
of official · tluties, all items of one dollar or more shall be covered by a sub
voucher signed by the party to whom the money was paid. 'l'he subvoucher 
shall show the date, at what price, and for what the money was _paid. 'l'he 
subvoucher shall be forwarded with the statement and said statement shall be 
verified !>y the oath of the party making it. All statements, bills . or claims 
filed with tile secretary, when duly certified to by the president of said board, 
shall be mailed to the state auditor. The state auditing board shall audit such 
claims and draw warrants upon the state treasurer for the amounts so allowed, 
to be pahl out of the game and fish fund. ( 1911, ch. 141, § 15 . )  

§ 10265. General powers. Duties. Said board shall enforce the lawR of
this state. involving the protection and propagation of all game animals, 
game birds, fish and harmless birds and animals. 

1. The propagation and preservation of such variety of game and fish
as it shall deem to be of public value. 

2. The collection and diffusion of such statistics and information as shall
be germane to the purpose of this chapter. 

3. The construction, control and management of all state fish hatcheries,
including the control of ground owned or leased for such purposes. 

4. The receiving from the United States commissioner of fisheries or other
persons and the gathering, purchase and distribution to the waters of this 
state of all fish spawn or fry. 

5. The taking of fish from public waters of the state for the propagation
and stocking of other waters therein. 

6. The . seizure and disposition of all wild birds, wild animals and fish,
either taken, killed, transported or possessed contrary to law, of all dogs, 
guns, seines, nets, boats, lights or other instrumentalities unlawfully used or 
held with intent to use ; in pursuing, taking or attempting to take, conceal
ing or disposing of the same, and for these purposes it is hereby authorized 
and empowered to make all such rules and regulations for carrying out the 
provisions of this section as said board may deem most expedient. [1911, 
ch. 141 , § 2 ;  1909, ch. 128, § 4. ] 

§ 10266. Reports and records. Said board shall, on or before Decemb9r
thirty-first of each even numbered year, submit to the governor a detailed 
report of its actions, including the amount of money received from all sourees, 
and inventory of all birds, game, fish, dogs, guns, seines, nets and other 
property seized and sold, with the names of the purchasers, and the amount 
received, and an itemized statement of its disbursements. The books and 
vouchers of said board shall be subject to examination by the public ex
aminer at all times. [ 191 1, ch. 141, § 3 ;  1909, ch. 128, § 5. ] 

A1 to reports to the governor see in general seetions 95,  97, 98 ,  633 .  

§ 10267. Chief game wa.rden. The board shall appoint a chief game warden
for each of the game districts mentioned in section 10263 who shall devote 
all his time to the discharge of his duties, and shall receive compensation 
therefor to be fixed by said board, not exceeding fifteen hundred dollars 
per year and actual expenses necessarily incurred in the discharge of his 
official duties. He shall act as such chief game warden during the pleasure 
of the board, and be subject to its direction. He shall not be engaged in Qr 
have any other business that will in any way interfere with his duties as such 
chief game warden .  It shall be his duty to devote all his time to the prac
tfoal and actual work of enforcing the provisions of this chapter iu seasons 
rec p1 iring t h e  actual work of deputy wardens in the field. Before entering 
upon the discharge of his duties he shall give a bond to the state of North 
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Dakota, with securities or security to be approved by the board, in the 
penal sum of five thousand dollars, conditioned for the faithful perform
ance of his duties and the accountiug of all state property coming into his 
hands. [ 1911, ch. 141, § 4 ;  1909, ch . 128, § 6 ;  R. C. 1905, § 9457 ; 1899, 
ch. 93, § 1 ; R. C. 1899, § 1642 ; 1903, ch. 103. ] 

§ 10268. Fish commissioner. How appointed. Power. Duties of. The
governor shall on or before the first day of April, 1911, appoint a state fish 
commissioner, who shall serve for a term of two years or until h is successor 
has been appointed who shall devote all his time to the discharge of his 
duties, and shall receive as compensation therefor the sum of fifteen hundred 
dollars per annum and actual expenses necessarily incurred in the discharge 
of his duties, which shall be paid from the state game and fish fund. He 
shall act as such fish commissioner, and when the board is not in session he 
is hereby authorized to exercise in its name all the rights, powers and 
authority vested in said board relating to and pertaining to the propagation 
and distribution of fish. [ 1911, ch. 141, § 5 ; 1909. ch. 128. § 7.] 

§ 10269. Employes. The board may appoint and remove at pleasure, not
to exceed one regular deputy game warden for each judicial district in this 
state. Such regular deputy wardens shall be appointed for the period not 
exceeding five months during each year, which months shall be designated 
by the game and fish board of control, providing however, the board of 
control may, and they are hereby authorized to appoint any of the above 
mentioned regular deputies in any county to serve for a period of one year, 
if in their judgment it is necessary for the better protection of game of the 
state. Provided, further, the chief game warden in each district may appoint 
one or more resident county game wardens in each county in their respective 
districts, who shall serve for such a time and in such manner as the chief 
game warden may direct. They shall serve as such resident county game 
wardens without compensation, except as provided in section 102.86. Such 
regular deputy game wardens shall receive as full compensation for their 
services, not to exceed one hundred dollars per m.onth and actual expenses 
incurred in the performance of their duties. Each deputy game warden shall 
devote his whole time to the work, under the direction of the chief game 
warden of the district for which he is appointed. At the close of each week 
he shall mail to the chief game warden an itemized statement of his expenses, 
and attach thereto vouchers for all moneys so expended by him, together 
with a statement showing his daily activities during said week. The salaries 
and expenses of all employes shall be paid from the state game and fish fund. 
That annually after January first, 1912, there shall be transferred from the 
game and fish fund by the game and fish board ·of control the sum of two 
thousand dollars to be known as the expenses and improvement fund, to 
defray the necessary expenses in and about the fish hatchery as directed by 
the fish commission, on vouchers duly audited by the president and secretary 
of the board of control, and paid by the treasurer, as provided by law. Each 
deputy game warden shall, 'without delay, report to the chief game warden 
of his district all violations known to him and convictions secured, and give 
a detailed statement of the same. [1913, ch. 173 ; 1911, ch. 141, § 6 ;  1909, 
ch. 128, § 8 . )  

§§ 10270-10271. Other officials. Attorney. The attorney-general, state 's
attorneys, sheriffs, constables and other peace officers, are hereby required, 
and it is made their duty, to enforce the provisions of this chapter. Such 
attorneys shall appear for said board in all civil actions in which it or its 
wardens may be interested officially, and shall appear in the prosecution of 
criminal actions arising under this chapter. [ 1909, ch. 128, § 9. )  

.-\ttorney ·i:<'neral ha� r ight to a pp,•ar lwfore i;?rand jury and exa.mine witne88ea in 
rt>garJ to matt .. rs relat i ng to pr<' i i i u i t i on law. State ex rel. Miller v. District Ct., 19 
:K. D. 8 1 9 ,  1 2 4  X. \\" . -1 17 ,  .\ 11 1 1 .  Ca, .  l :! 1 2 1>, 935 .  
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§ 10272. Execution of writ. All members of the board of control and all
wardens and deputies appointed by such board shall have full power and 
authority to serve and execute all warrants and processes of law issued by 
the court in enforcing the provisions of this chapter, or any other law of this 
state relating to the- preservation and propagation of game and fish, in the 
same manner as any constable or sheriff may serve and execute the same, 
and for the purpose of enforcing the provisions of this chapter they may 
call to their aid any sheriff, deputy sheriff, constable or police officer or any 
other person and it shall be the duty of all sheriffs, deputy sheriffs, constables 
or police officers and other persons, when called upon, to enforce and aid in 
enforcing the' provisions of this chapter. The chief warden, any member of 
the board of control and any deputy shall have power to arrest without war
rant any person or persons found in the act of violating any law enacted for 
the purpose of protecting or propagating game and fish. [1909, ch. 128, § 10. l 

§ 10273. Bonds. Each district game warden shall give bonds to be approved
by the board and filed with the secretary of state, conditioned for the faith
ful discharge of their respective duties, to the amount of five hundred dollars. 
Special deputy game wardens and other persons employed by the board, 
shall give bonds when required. [1909, ch. 128, § 11 ; R. C. 1905, § 9457 ; 
1899, ch. 93, § 1 ;  R. C. 1899, § 1642 ; 1903, ch. 103.] 

§ 10274. Duties. It shall be the duty of the chief game wardens and fish
commissioner to keep a complete and correct record of all his transactions. 
in a record book for that purpose, showing dates of appointment of deputies, 
names of persons violating the game and fish laws, date of arrest, amount 
of fines, and costs (separately) imposed, and the nam� of the justice or 
magistrate before whom the persons appeared. All such records shall be 
open to the public when requested and the state chief game warden and 
fish commissioner shall make a full report of all matters of record to the 
game and fish board of control, showing the number of hunting permits issued 
in his district, resident and nonresident, and showing the amount of fees for 
such permits and for the distribution of same ; such report to be made annually 
on the fifteenth day of December of each year, and in said report to make 
such recommendations as in his judgment are necessary for the better pro 
tection, preservation and propagation of wild birds and wild animals, and 
fish, and the enforcement of laws governing the same. [1911, ch. 141, § 7 ;
1909, ch. 128, § 12.) 

§ 10275. Terms defined. Agency no excuse. The words ' '  sell ' '  and
C C  sale " as used in this chapter shall be construed as meaning any sale or 
offer to sell, or having in possession with intent to sell, use or dispose of 
the same contrary to law. The word " person " shall be deemed to include 
partnerships, associations and corporations, and no violation of any provi
sion .>f this chapter shall be excused for the reason that the prohibited act 
was done as the agent or employe of another, nor that it was committed 
by or through an agent or employe of the person so charged. The word 
". possession " shall be deemed to include . both actual and constructive 
possession, as well as the control of the article referred to. The terms ' '  waters 
of this state " shall be held to include the boundary waters of this state. 
and the provisions of this chapter shall be deemed to extend and be in force 
and effect over, upon and in all thereof. The terms ' '  any part thereof ' '  or 
" the parts thereof " whenever used in this chapter shall be deemed to in
clude the hides, horns and hoofs of any animal so referred to and the plumage 
and skin and every other part of any bird so referred. [1909, ch. 128, § 13. ] 

§ 10276. Inspection of hotels, etc. The members of the board of control
ancl all game wardens, shall inspect from time to time hotels, restaurants, cold 
storag-e houses or plants and ice houses commonly used in storing meats, game 
or fish for private parties, including all buildings used for like purpose, for 
1 he purpose of determining whether game or fish are kept therein in violat ion 
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of the provisions of this chapter. Any person in possession or control , or i n  
charge o f  any hotel, restaurant. storage plant o r  building referred to, o r  any 
pari thereof, who refuses or fails to permit any member of the game an<l fish 
hoard of control or any warden or d eputy to enter such bui lding, or any 
part thereof, or any receptacle therein, for the purpose of making such ins1 , c· c 
t ion;  is guilty of a misdemeanor, and upon conviction thereof shall be punishecl 
by a fine of not less than twenty-five do-llars or over fifty dollars and costs of 
prosecution, or imprisonment in the county jail for a term of not less than ten 
or over twe11ty days for the first offense, and upon conviction for a second 
ofl'ensc, shall be punished hy imprisonment in the county ja il foa.- a period of 
not I Pss than twenty or over t h irty days.  [ 1909, ch. 128,  § 14. ] 

§ 10277. Contraband game. Seizure and search. Any bird, animal, fish
or a ny part t h ereof, caught ,  kill ed,  sh ipped or had in possession or under 
control contrary to any of th e provisions of this chapter is hereby declared to 
be <"on t raband. The board of control, all game wardens, sheriffs and their 
depu t i rs, constables and police officers, shall seize and take possession of any 
9.Dd a l l  birds, an imals or fish, or any part thereof which have been caught, 
taken, k i l led or had in possession or unJer control, or sh ipped contrary to 
any provision of this chapter. Any court having jurisdiction may upon com
pl a i 1 1 t  �lwwing probable cnuse for believing that any bird, animal, fish or 
any part thereof, caught, tak1m, killed or had in possession or under control by 
any person, or shipped or transported contrary to the provisions of th is chap
ter, is concealed or illegally kept in any building, car or receptacle, shall issue 
a search warrant and cause a search to be made in any such place for any 
i:ueh birds, animals, -fish or any parts thereof, and may cause any building, 
inclosure or car to be entered, and any apartment, chest, box, locker, crate, 
basket, package or any other receptacle whatever to be broken open and the 
contents thereof examined. All such officers taking or seizing such birds, 
animals or fish, or any part thereof shall at once report all the facts attending 
the same to the commission. The same penalty shall attach as to section 
l 02fi5. [ 1911 ,  ch. 141 , § 8 ;  1 909, ch. 128, § 15 ; R. C. 1905, § 9468 ; 1889, ch. 93,
§ 10 ; R. C. 1899, § 7683a ; 1903, ch . 1 03 . )

Senr<'h and seir.ure to  compel one to  furnish evidence against himself. !ii L.R.A. 818. 
A<lmis.�ibility in evidence against accused of articles obtained by search and seizure. 

59 L.R.A. 466. 

§ 10278. Contraband devices. All nets, seines, lanterns, snares, devices,
contrivances and materials while in use, kept or had or maintained for the 
purpose of catching, taking or selling, or attracting or deceiving any bird, 
animal or fish contrary to any provision of this chapter ,vithin this state, or 
upon or in the boundary waters thereof, including fish houses, inclosures or 
other shelter structures or appliances erected or maintained upon the ice or in 
any waters, or on the shore of any lake, pond or stream, is hereby declared to 
be and is a public nuisance. The chief game wardens and all members of the 
hoard f of control ] ,  all d i strict and special wardens, sheriffs and their depu
ties. constahles and police officers . shall, without warrant or process, take, seize, 
abate and destroy any and all of the same while being used, had or maintained 
for such purpose, and no l i ahility shall be in curred thereby to any person. 
( l !J09, ch. 128, § 16 ; R. C. 1905, § 9481 ; 1899, ch. 91, § 6 ;  R. C. 1899, § 7682. )

R i�ht to compC'nsnt ion  for destruction of fi �h nets. 1 9  L.R.A. 197. 
Con fiscation of  nets found in il lrgal use.  39 L.R.A. 590 ; 3 L.R.A. ( N.S. )  997. 

§ 10279. Witnesses. In any prosecution under the provisions of this chap
ter, the partic ipant in the  violation thereof may testify as a witness against 
anv other person violat ing the same, without incriminating himself in so 
,foiug. The evidence so given shall not be used in any criminal proceedings 
for s11eh violation. [ 1 909, eh . 1 28, § 17 . ]  

§ 10280. Limitations. Al l  p rosecutions under this chapter shall be com
m1,ne!'d "· i th i n  two y,�ars fro l ll t h e  time the offense is committed .  [1909, ch. 
128, § 1 8 . ]  
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§ 10281 . Exchange specimens. The board may secure, by purchase or other
wise, u11<l exchange specimens of game birds, game animals or fish with the 
game commission or state game warden of other states for breeding purposes, 
an<l not otherwise, and may also grant permission under the seal of said 
hoar<l , to any accredited representative of any incorporated society of natural 
history, to collect for scientific purposes only, under such restrictions as the 
board may impose, nests, eggs, birds, animals or fish protected by this chapter. 
Such specimens shall not be sold or transferred uor removed from the state 
until i 1 1 i;pcctrd by the board. [ 1 909, ch. 128, § 19 . ]  

§ 10282. Fishways. Any person owning, erecting, managing or controlling
any dam or otht•r obstn1 ction across any river, creek or stream, within or form
ing the boundary line of this state, shall construct in connection with such 
<lam, a durable and efficient fishway in such manner and of such shape and 
size as the board may direct. Such fishway shall be kept in good repair by the 
person so owning, controlling, managing, operating or using such dam or 
obstruction. If any person fails to construct or keep in good repair durable 
and efficient fishways as herein provided, for the space of ten days aftPr notice, 
the board may construct or repair the same, and the cost thereof may be 
recovered from the owner or any person managing or being in control thereof, 
in a civil action brought in the name of the state of North Dakota. Any 
money so recovered shall be credited to the game and fish commission fund. 
All fishways heretofore or hereafter erected in any dam or obstruction across 
any of the streams in this state, shall at all t imes be under the supervision and 
control of the board. Any pen:.on violating any of the provisions of this 
section shall be deemed guilty of a misdemeanor. [1909, ch. 128, § 20 ; R, C. 
1905. § 9490 : 1885, ch. 60, § 1 ;  1887, ch. 55, § 1 ;  R. C. 1899, § 1652 . ]  

§ 10283. Sawdust deposits. Any person who deposits any sawdust or other
refuse iu any streams or water wherein the commission has deposited fish fry, 
or may deposit any such fry, or where any brook trout naturally abound, shall 
be deemed guilty of a misdemeanor. [ 1909, ch. 128, § 21.] 

Statutory prohibi tion of pollution of water to protect fishery. 1 L.R.A. ( N.S. ) 752 ; 
34 L.R.A. ( N.S. ) ::?86 . 

§ 10284. Disposition of fines. All fines collected under any of the provisiona
of this chapter shall be paid into the county treasury of the proper county 
to be added to the state school fund. [ 1909, ch. 128, § 22. 1

§ 10285. Disposition of other moneys. All moneys collected by the board
upon licenses issued by it, by the sale of game seized and sold, and from all 
other sources except fines, shall be paid into the general fund of the state of 
North Dakota, to be credited to the game and fish commission fund, to be 
used for the purpose of enforcing the provisions of this chapter ; provided, 
that any surplus money accumulating to the credit of the game and fish 
commission fund may be used for the propagation of fish and game birds. 
[ 1909 .  eh .  1 �8. § 23. ] 

§ 10286. Rewards. The following rewards may be paid by the board out
of any fund subject to its order, to any person or persons making complaint 
thereof upon the arrest and conviction of any person violating any of the pro
visions of this chapter, or other enactments involving deer or antelope, the 
sum of twenty-five dollars ; any game bird or fish , ten dollars ; provided, how
ever, that this section shall not apply to any game warden regularly employed 
and receiving salary from the said board. [1909, eh. 128, § 24. ] 

§ 10287. Domesticated game. The board may issue permits to breed or
domest icate any of the game birds or animals mentioned in this chapter. 
Applications for such permits shall be made in writing to the board and shall 
contain the name and address of the applicant, description of the premises 
on which such birds or animals will be kept, number and kind of such birds 
and animals in possession at the time of making such application. The board 
thereupon may issue permits to the applicant to keep such birds or animals. 
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Any person holding suc1 permit shall before the fifteenth day of Decembt ·r 
of each year report the increase or decrease to the board from the numbc• r  
at  the time of  making application for the permit. Any such animals or  birds 
may be sold or shipped within or without the state upon receipt of written 
permission to do so from the board. [ 1909, ch. 128, § 25. ]  

Regulation o f  &&le or transportation of ga.me raised i n  captivity. 10 L.R.A. (N.S. l 
1155. 

§ 10288. Nest.a and eggs. No person shall at any time take or have in 
possession or under control, or needlessly break up or destroy, or in any man
ner interfere with any nests, or the eggs of any of the kinds of birds, the killing 
of which is at any or all times prohibited. [1909, ch. 128, § 26. ] 

§ 10289. Manner of taking. No person shall at any time catch, take or kill
any of the birds or animals mentioned in this chapter in any other manner 
than by shooting them with a gun held to the shoulder of the person discharg
ing the same, except as herein otherwise specially provided. [ 1909, ch. 128, 
§ i7. ]

§ 10290. Traps, snares, light.a, etc. No person shall at any time set, lay,
prepare or have in possession any trap, snare, artificial light, net, bird lime, 
swivel gun or set gun or contrivance whatever for the purpose of catching, 
taking or killing any of the birds or game animals in this chapter mentioned 
except that decoys and stationary natural blinds may be used in hunting wild 
geese, brant and ducks, excepting that a boat may be used to shoot from in 
a blind, and no persons shall use or cause to be used any floating battery, 
electric, steam, gasoline or other boat or floating vessel for the pur
pose of raising or driving any game birds from their resting or feeding 
places in any waters of this state ,  or to use rifles in pursuing or hunt
ing ducks or geese or to use any vehicles or automobile for the purpose of dis
turbing geese while feeding or resting and shooting from such vehicle or 
automobile. [ 1911, ch. 141 , § 9 ;  1909, ch. 128, § 28.]  

§ 10291. Shooting after dark. No person shall hunt, pursue, catch, shoot
at or in any way molest any of the game birds or animals mentioned in this 
chapter within the borders of the state, during the time elapsing between one
half hour after sunset and one-half hour before sunrise. For the purpose of 
enforcing this provision, it shall be understood that the time of sunrise and 
sunset shall be designated by the calendar. [ 1909, ch.  128, § 29. ] 

§ 10292. Use of dogs. No person shall hunt, pursue, catch, take or kill det•r
or antelope with any dog or dogs. No person shall train or run any dog or 
dogs, owned or controlled by them, known as " bird dogs, " including pointers, 
setters, droppers or spaniels, or allow f\ame to run loose in fields, or upon lands 
in which game birds may be found, or apt to be frequented by game birds, 
between the first day of April and the fifteenth day of August (both inclusive ) 
following of each year. [1909, ch. 128, § 30.] 

§ 10293. Entering growing grain. No person shall at any time enter into
any growing, standing shocked grain or bunched flax not his own, with intent 
to take or kill any bird or animal, nor permit any dog with which he shall 
be hunting to do so for such purpose, without permission from the owner 
or person in charge thereof. [ 1909, ch. 128, § 31 . ]  

§ 10294. Game killed in another state. No person shall at any time have
in his possession or under his control within this state, any bird, animal or 
fish,  or any part thereof, which has been caught, taken or killed outside of this 
state at a time when it is unlawful to have in possession or under control such 
bird, animals or fish, or parts thereof, if caught, taken or killed in this state, 
or which have been unlawfully taken or killed outside this ( state) or unlaw
fully sh ipped therefrom into this state. [ 1909, ch. 128, § 32. ] 

§ 10295. Possession of game and fish presumption. The possession or having
1 11Hler control by any person of any bird, animal or fish or any part thereof, 
t h P  ki l l ing of which is at any time herein proh ibited, shall be prima facie 
, · v i d PnrP  t h at i t  was the property of th is  statr at the t i me it was caught, taken 
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vr ki�led, in this state; also that such possession or having under control at 
any time, when the killing, taking or possession thereof is by this chapter de
c�a�ed to be unlaw�ul, shall be prima facie evidence that such taking and 
k1llmg occurred during the closed season, to disprove which it shall be neces
sary for the party in possession thereof to show tbat at the time it was caught 
take!l or kille� outside,. o� wit�in this state, that it was lawfully caught, take� 
or killed outside, or withm this state, and that he was lawfully in possession 
thereof. [1909, ch. 128, § 33.) 

§ 10296. Skins. Nothing in this chapter shall be construed as prohibit
ing the buying, shipping or having in possession at any time the skins of fur
bearing animals killed within or without the state, or hides of moose, deer, 
caribou or antelope killed within or without the state upon proof that the 
hide was taken at a time when such taking and killing was lawful. [1909, 
ch. 128, § 34.J 

§ 10297. Game birds, seasons for killing. No person shall hunt, take, kill,
ship, convey or cause to be shipped or transported by common or private 
carrier, to any person either within or without the state, expose for sale, sell 
to anyone, have in possession with intent to sell, or have in possession, or under 
control at any time, any turtle dove snipe, prairie chicken, pinnated, white
breasted or sharp-tailed grouse, quail, partridge, Chinese ring-neck or English 
pheasant, Hungarian partridge, wild duck of any variety, wild goose of any 
variety, brant of any variety, or aquatic fowl whatever, or any part thereof, 
except: First, that any snipe, crane of any variety, prairie chicken, pinnated 
grouse, white-breasted or sharp-tailed grouse, wood cock, upland plover or 
golden plover, may be killed and had in possession between the seventh day 
of September and the first day of November, (both inclusive) following. 
Second, that wild duck of any variety, or wild goose of any variety may be 
killed and had in possession between the seventh day of September and the 
fifteenth day of December (both inclusive) following. A:n.y person violating 
the provisions of this section shall be punished by a fine of not less than ten 
dollars for each bird or more than twenty-five dollars, and costs of prosecu
tion, or by imprisonment in the county jail for not less than twenty days nor 
more than thirty days, or by both fine and imprisonment in the discretion of 
the court, for each and every bird killed or destroyed contrary to the pro
visions of this section. [1913, ch. 173, § 2; 1911, ch. 141, § 10; 1909, ch. 128, 
§ 35.J 

Forbidding posaeeeion of game during closed aeaaon. 3 L.R.A.(N.B.) 163. 
§ 10298. Deer. Season for killing. No person shall hunt, shoot, catch, kill,

trap or in any way destroy any deer within the boundary limits of the state of 
North Dakota before November tenth, 1916, and after November tenth, 1916, 
it shall be unlawful to kill any doe or female deer, and it shall be unlawful to 
hunt, shoot, catch, kill, trap or in any way destroy any male deer, except from 
November tenth until November thirtieth, both inclusive. A:n.y person vio
lating the provisions of this se�tion shall be guilty of a misdemeanor, and 
upon conviction therefor shall be fined one hundred dollars for each deer, 
and costs of prosecution, or by imprisonment in the county jail for not less 
than thirty days nor more than sixty days, or by both such fine and imprison
ment, in the discretion of the court, for each and every deer killed contrary 
to the provisions of this section. [1913, ch. 173, § 3; 1909, ch. 128, § 36.) 

J 10299. Residents' hunting license. Shipment of game. Every resident of 
this state is prohibited from hunting, taking or killing any game bird or game 
animal unless he shall have first procured and have on his person a license 
therefor from the county auditor in the county in which he resides, which said 
license shall not be transferable; provided, however, that this does not apply 
to any resident of this state from hunting on lands owned or cultivated by 
him, or any member of his family, residing permanently with him, during the 
opt>n season as provided for in this chapter. County auditors shall issue such 

2365 



§§ 10299-10301 PENAL CODE. Game and Fish. 

hunting license upon payment of a license fee of one dollar, and the application 
for such license shall be made in writing upon application blanks furnished by 
the game and fish board of control. Said application must state full name and 
address of applicant, age, weight, height, color of hair and eyes, and the 
following statement be signed by applicant and witnessed by a resident free
holder of the county in which license is to be issued: 

I am a bona fide resident of •.......•.••..•••• County, North Dakota, and 
have been during the past six months. 
Witness . . . . . . . . • . . . . . . • . . . . . . . . . . . . Signed ..•.•••.•...•.••..........• 

All applications received shall be kept on file by the county auditor, subject 
to inspection by the board and its deputies, at any time prior to December 
:fifteenth of each year, at which time they shall be forwarded to the board, 
together with all unused licenses. Said license, when issued, shall describe the 
licens('e, designate his place of residence, and have printed on it in large black 
figures the year for which' issued and the words " not transferable." Such 
license shall expire on the fifteenth day of December following its issuanc�. 
Ten cents of the amount received for the issuance of said license shall be 
retained by the county auditor as his fee, and the balance remitted to the 
state t1easurer who shall credit the same to the game and fish commission 
fund, to be used in enforcing the provisions of this chapter. Any resident hav
ing pl'ocnred a resident hunting license as required, and being lawfully in pos
session of any of the game birds or game animals mentioned in this ehapter, 
may ship by common carrier to his address in the county where he resides not 
to exered tw'o days' bag limit of any of the game birds as herein providecl for 
in this ehapter, nor more than two deer or parts thereof, and any eommon 
carrier is hereby permitted to receive for shipment any game birds or deer, 
whm same is plainly marked with a suitable tag bearing name and address 
of li1•p11see, and number of his hunting license, and when the same is not in
closed in any box, trunk. can, bag or any receptacle that prevents easy 
insriP<' 1iP11 of contents. [1909, ch. 128, § 37.] 

§ 10300. Nonresident license. Shipment of game. Every person not a
rPsident of this state is prohibited from hunting, taking or killing any game 
bird or game animal, unless he shall have first procured a license therefor 
from the game and fish board of control, which said license shall not be trans
fernble. �aid board shall issue to any nonresident a license to hunt game 
birds anil game animals during the open season, subject to the limitations pro
vid1·d for iu this chapter, upon the payment of twenty-five dollars, which 
lieensP shall expire on the fifteenth day of December following its issuance. 
Said license shall describe the licensee, designate his place of residence, and 
have printed on it in large black letters the year for which issued, and the 
words " nonrC'sident license," " not transferable." Any nonresident having 
procured such license may carry with him on leaving this state not to exceed 
twC'nty either prairie chicken, turtle dove, crane, swan, grouse of any variety, 
or twC'nty of the same combined, and fifty either snipe, plover, wild duck, 
goose or brant, or fifty of the same combined, nor more than two deer or parts 
thereof, and any common carrier is hereby permitted to carry any such game 
birds or deer, or parts thereof, when same is accompanied or carried on same 
train or conveyance by the person who is legally in possession of the same; 
provided that the same is plainly marked with a suitable tag, bearing name 
and address of licensee and number of his nonresident license, and that it is 
not concealed in any box, tnmk, bag. can or any receptacle that prevents easy 
inspection of contents. [1909, ch. l28, § 38.) 

Di8rrimination against nonr<'sidente in fish and game laws imposing license tax. 40 
L.R.A.(N.R.) 285.

§ 10301. Hunting without license. Any person, either a resident Ol' non
resident of this state, who shall hunt, take or kill any of the game birds or 
animals in this state, without having first procured a license therefor as pro
vidc�d in this chapter, shall be guilty of a misdemeanor, and upon conviction 
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thereo_f shall be punished by a fine of not less than twenty-five nor more than 
one hundred dollars and costs of prosecution, or by imprisonment in the 
county jail for not less than ten days nor more than thirty days for each anil 
every offense. [ 1909, ch. 128, § 39. ] 

§ 10�02. Retaining game. Permission. Any resident of this state who is
lawfully in possession of any of the game birds or deer which have been 
killed at a time and in a manner permitted by the provisions of this chapter, 
and who is desirous of retaining possession of the  same for his own use for a 
longer period than five days after t he close of the open season shall before the 
end of the first five days after the close of the open season, apply to the 
game and fish board of control, for permission to do so. Such application 
shall state number of such birds or deer and designate the place in whi ch they 
are to be kept. The board shall grant such permission, if satisfied that appli
cant is retaining same for his own use and not for any purpose contrary to 
the provisions of this chapter. [ 1909, ch. 128, § 40. ] 

§ 10303. Mink. Muskrat. No person shall take, catch or kill any mink or
muskrat between the fifteenth day of April and the fifteenth day of Novem
ber (both inclusive ) following ;  provided, that when any of the animals men
tioned in this section are doing damage to, or destroying property, the p�rson 
whose property is being damaged or destroyed may kill them at any time . 
[1909. rh .  128, § 41. ] 

§ 10304. Harmless birds. Game birds defined. No person shall kill, catch,
take, ship or cause to be shipped to any person within or without the state, 
purchase, offer or expose for sale, sell to any one, have in  possession with 
intent to sell, or have in possession or under control at any time, l iv in g  o·r dead, 
any wild birds other than a game bird, nor any part thereof, irrespective of 
whether said wild bird was captured or kil led with in or without the state. 
and for the purposes of this chapter the following only shall be considered 
game birds : The anatidae, commonly known as swan, geese, brant, ri ver 
and sea <lucks ; the l imecolae, commonly known as plover, snipe, woo<lcock ; 
the gall inae, commonly known as grouse, prairie chicken, pheasants, partri ,l ire� 
and quail ; provided, that black bi rds, crows, English sparrows, sharp-shinnPd 
hawks, Cooper hawks and great hornPd owls may be killed and had in  pos
session at .any time, but noth ing herein contained shall be construed to pre
vent the keeping and sale of imported song birds as domestic pets. [ 1911,  ch. 
141 , § 1 1 ; 1909, ch. 1 28, § 42. ]  

§ 10305. Attempted violation. Any 11erson travel ing in any manner in any
part of this state off the public h ighway, outside of the immediate bounds of 
the inhabited parts of any vi llage, town or city in possession of any kind of 
a shot gun, with a dog or dogs commonly used or kept for the purpose of 
use in hunting any game birds mentioned in this chapter, from the first day 
of July to the sixth day of September (both inclusive ) each year, shall be 
presumed to have violated or attempted to so violate the provisions of this 
chapter as to unlawful hunting, shooting or taking of game birds as mentioned . 
in this chapter, the hunting, taking or shooting of which is prohibited during 
said time. The use of traps, snares and all other devices used to take game 
birds as defined in this chapter is hereby prohibited and subjects the persons 
using the same to all penalties prescribed in this section for hunting, shooting, 
snaring, trapping or taking any of the game birds and the fact that any traps, 
snares or other devices used for the purpose of trapping, snaring or taking 
game birds, are found in the possession of, or upon the premises of any person , 
shall be prima facie evidence of the guilt, violation or attempted viol ation 
by such person of the provisions of this chapter, any person convicted of vio
lation or attempted violation of any provision of this section shall be punishcil 
by the fine herein prescribed. Any person convicted of the violation of an)· 
of the provisions of this section shall be fined not less than ten dol lars nor 
more than fifty dollars, or by imprisonment in the county jail for not less than 
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ten days nor more than thirty days, or both fine and imprisonment at the dis
cretion of the court. [ 1911, ch. 141, § 12 ; 1909, ch. 128, § 43. ]  

Power o f  legislature t o  enact prima. facie rules o f  evidence for criminal caaea. 2 
L.R.A. ( N.S. ) 1007.

§ 10306. Fish ma.y be ta.ken, when. No person shall catch, take, kill or have
in possession or under control for any purpose whatever any of the fi$h here
inafter mentioned, within the periods herein limited, to wit : Any variety of 
trout or land-locked salmon between the first day of October and the first 
day of May (both inclusive ) following. Any black, grey or Oswego bass 
between the fifteenth day of October and the first day of June (both inclusive) 
following. Any variety of pike, crappies or perch between the fifteenth day 
of October and the fifteenth day of May (both inclusive) following. (1911, 
ch. 141. § 13 ; 1909, ch . 128, § 44. ]  

Closed sea.eon for fish . 30  L.R.A. 585. 
§ 10307. Powers and duties. The state :fish commissioner shall have charge

of all state fish hatcheries and appurtenances, he shall examine all state 
waters, and whenever suitable waters are found, arrange to plant, stock or 
deposit such fish as are available. He shall co-operate with the United States 
commissioners of :fisheries, make application, receive, apportion and deposit 
such fish spawn or fry received, throughout the public waters of this state. He 
shall co-operate with and assist clubs and individuals in the stocking of the 
lakes and streams of this state with fish. He shall, with the consent of the 
game and :fish board of control, remove or take by any means from any of the 
public waters of this state containing a surplus of fish any reasonable quantity 
for the stocking of other public waters of this state, or to be used for hatching 
or propagating purposes, or for exchange with other states for equal numbers 
of other species, but in no case shall the number so taken be so great as 
to perceptibly deplete such lake or streams. The state game and :fish board 
of control shall have no power to authorize any individual, club, society or 
person to remove or take from any of the public waters of this state, for 
exchange, propagation or scientific purposes, any fish excepting only under the 
personal supervision of the state fish commissioner or some one appointed by 
him. The state fish commissioner may take or cause to be taken at any time 
by any means from any of the lakes in this state any suckers, carp or pickerel . 
The fish hatchery heretofore established at Fish Lake, Birchwood Park, Ro
lette County, North Dakota, shall be maintained and the expenses thereof paid 
out of the game and :fish fund, and it is hereby made the duty of the board 
of control to appropriate from said f11nd such moneys as are necessary for the 
proper maintenance and support thereof, and for the distribution of said 
fish hatchery. [ 1911, ch. 141, § 14 ; 1909, ch. 128, § 45. ]  

§ 10308. Manner of taking fish. No person shall catch, kill or  destroy
in any manner than by angling for them with a hook and line held in the hand 
or attached to a rod so held, nor with more than one line, nor with more than 
one hook, or artificial line attached thereto, and no person shall have in his 
possession any of the above mentioned fish caught, taken or killed in any 
waters of this state except as provided in this qhapter ; provided, that pickerel. 
suckers, red horse, carp and bull heads may be taken with a spear without 
l imit at any time, but no artificial light shall be used in the taking of said 
fish at any time, and that the use of set lines is permitted in the Des Lacs 
lakes, Missouri, Mouse, Sheyenne and Red Rivers ; provided, further, that
in the Des Lacs lakes, Missouri and Mouse rivers pound nets, seines or dip nets
may be used, but if any other fish than pickerel, suckers, red horse, carp and
hnll heads are caught in any pound nets, seines or dip nets, they shall imme
diately be thrown back into the water and it shall be unlawful _to use any
such net within a distance of one thousand feet from the mouth of any stream
<'tnptying into the Missouri river. [1911 ,  ch. 142 ; 1909, ch. 128, § 46 ; R. C.
1 905. � g-li3 ; 1 899, ch. 93. § 9 ;  R. C. 1899, § 7679 ; 1901 , ch. 103 . ]

Gon•rnml'ntal control of  method of ta.k ing flab. 39  L.R.A. 585. 
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§ 10309. Fishing near ftshways. No person shall catch, take or kill any
!i8h in any lake or stream within four hundred feet of any fishway, or have 
m his possession or under his control any fish so caught, taken or killed. 
[1909, ch. 128, § 47 ;  R. C. 1905, § 9479 ; 1895, ch. 64, § 3 ;  R. C. 1899, § 7680. ] 

§ 10310. Use of drugs, dyne.mite, traps, etc. No person shall have in
possession, lay, set, use or prepare any drug, poison, lime, medicated bait, 
fish berries, dynamite or other explosive or any other deleterious substance 
whatever, or lay, stretch or place a tip-up snare, fish trap, set or trot line or 
any net, wire, string rope, or cable of any sort in any of the waters of this 
state with intent thereby or therewith to catch, take or kill any fish ; provided, 
that a minnow seine not exceeding twenty feet in length may be used for 
taking minnows for bait from the first day of May to the fifteenth of October, 
following, and that a net may be used in the Missouri and Mouse rivers as 
provided for in section 10304. [1909, ch. 128, § 48. ] 

§ 10311. Fish houses. No person shall erect, have or maintain on the ice
in any waters of this state, except Missouri, Mouse and Red rivers, any fish 
house, structure, inclosure or shelter whatever to protect the person of the 
occupant while engaged in fishing through the ice. [1909, ch. 128, § 49. ]  

§ 10312. Sale of ftsh. No person shall have in possession for sale or with
intent to sell, expose or offer for sale, or sell to any person, at any time, 
any variety of trout or black, grey or Oswego bass, or any variety of pike, 
crappies, perch or land-locked salmon which have been caught within tho 
borders of the state. [1909, ch. 128, § 50.] 

§ 10313. Size of ftsh to be taken. No person shall at any time catch, take
or kill, or have in possession, or under control any black, grey or Oswego bass, 
trout of any variety, land-locked salmon or pike that are less than eight inches 
in length, measurement in each case to be made from the tl.p of the snout 
to the fork of the tail. Any person catching such fish shall at once return the 
same to the water from which they are taken with as little injury as possible. 
[ 1909, ch. 128, § 51.] 

§ 10314. Number of ftsh to be taken. No person shall in any one day catch,
take, kill or destroy to exceed fifteen each black, grey or Oswego bass, trout of 
any variety, land-locked salmon, pike, perch or crappies, or fifteen of the same 
combined, or have in possession at any time to exceed fifty each or all of the 
same combined. Any person violating any provision of this section shall 
upon conviction be punished by a fine of not less than ten dollars nor more 
than twenty-five dollars for each and every offense and cost of prosecution, 
or by imprisonment in the county jail for not less than ten or more than 
thirty days, or by both such fine and imprisonment, in the discretion of the 
court, for each and every fish so killed or destroyed, contrary to the pro
visions of this section. [ 1909, ch. 128, § 52. ] 

§ 10315. Planted ftsh protected. All planted fish or fish eggs placed in
the public waters of this state for the purpose of propagating, breeding or 
growth shall be, and are hereby protected for a period of five years from 
the time of such planting. [1909, ch. 128, § 53. ]  

§ 10315a. Fish screens. The board may cause to be placed in lakes having
an outlet into the waters outside the borders of this state a fish screen of 
such size and construction as to prevent the escape of fish into the waters 
outside the borders of this state ; provided, that such screen shall in no way 
obstruct or interfere with the natural flow of water in such outlet. [ 1909, ch. 
128, § 54. ] 

§ 10316. Bag limit of game birds. No person shall in any one day take,
catch, kill or destroy to exceed ten each prairie chicken or grouse of any 
variety, turtle dove, crane or swan, or ten of the same combined, or have in 
possession at any time to exceed twenty each or all of the same combined ; 
nor more than twenty-five each wild duck of any variety, wild goose or 
hrant of any variety, ,voodcock, snipe or plover of any variety, or twenty-five 
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of the same combined ; or have in possession at any time to exceed fifty each, 
or all of the same combined. Any person violating any provision of this sec
tion shall, upon conviction, be punished by a fine of not less than ten dollars, 
nor more than twenty-five dollars for each and every b ird, and cost of prose
cution, or by imprisonment in the county jail for not less than twenty days nor 
more than thirty days, or by both such fine and imprisonment, in the discretion 
of the court, for each aud every bird so killed or destroyed, or had in possession 
contrary to the provisions of this section. [ 1 909, ch. 128, § 55. ] 

§ 10317. Antelope, beaver and otter protected. No person shall hunt, shoot
at, catch, kill, trap or in any way destroy any antelope, beaver or otter within 
the boundary limits of the state of North Dakota before January first, 1920. 
Any person violating the provisions of this sect ion shall be deemed guil ty of 
a misdemeanor and upon conviction thereof, shall be punished by a fine of not 
less than one hundred dollars, nor m01·e than five hundred dollars and cost 
of prosecution, or by- imprisonment in the county jail for not less than three 
mon ths nor more than six months, or by both fine and imprisonment in the d is
cretion of the court. [ 1909, ch. 128, § 56 ; R. C. 1905, §§ 9464, 9465 ; 1901, 
ch. 105 ; 1905, ch. 51 . ) 

§ 10318. Power of game wa.rden to remove beavers that are causing dam
age to property. Whenever a colony of beavers is causing damage to prop
erty, the state district game warden of  the game district where said beavers 
are cau::-ing such damage may employ an expert of the federal government, or 
any other suitable person , to remove such beavers to another place where 
such damag-C' cannot be caused. [ 1913, ch. 173, § 4. ] 

§ 10319. Sale of game .by commission. The game and fish commission i11
hereby authorized to sell to residents of this state, at the h i ghest market price 
obtainable therefor, all furs, fish, game animals or game birds now or which 
may h t•rpaft er come into its possess ion. 'l'he procee<ls thereof shall be turned 
into thl'  st11te treasury and creJited to the game and fish commission fund .  
A record of such sales, in cl uding the  name of the  purchaser and the  price 
paid , shall be kept by the board. Said hoard shall before selling tag the same 
in a manner to be determined by it. [ 1 909, eh. 1 28, § 57. ) 

§ 10320. Resisting board of control or its wardens. Whoever shall resist or
obstruct the board of control or any member thereof, or any warden or other 
officer of this stat e in the d ischarge of his duties under this chapter, shall be 
,-iuilty of a misdemeanor, and upon convic-tion thereof be punished by a fine 
of not less than fifty nor more than one hundred dollars and cost of prosecu
tion , or by imprisonment in the county jail for not l ess than twenty nor more 
than thirty days for each and every offense. [ 1909, ch. 128, § 58 ; R. C. 
1905, §§ 9470, 9478 : 1899, ch. 93, § 12 ; R. C. 1899, § 7683e ; 1899, ch. 91 , 
§ 4 ; R. C. 1 899, § 1 648d. ]

§ 10321. General penalty. Any person who violates any provisions of this
chapter for which penalty has not been heretofore specifically provided, shall 
be guilty of a misdemeanor, and upon conviction be punished by a fine of not 
less than ten dollars nor more than fifty dollars and eost of prosecution, or 
by imprisonment in the county jail for not less than twenty nor more than 
thirty days. [ 1909, ch. 128, § 59. 1 

§ 10322. Professional dog trainers. Professional dog trainers are pro
hibited from running and training dogs within this state between the first 
day of May and the fifteenth day of August. [1909, ch. 128, § 60,l 
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CHAPTER 106. 

PROTECTION OF BIRDS AT DEVILS LAKE. 

§ 10323. Islands in Devils Lah constituted a bird reserve, and birds therein
protected. That all islands that have appeared or may appear in the waters of 
Devils Lake, North Dakota, are hereby reserved, appropriated and set aside as 
a bird reserve and it shall be unlawful for any person to hunt, shoot, kilJ . 
wound or injure any bird, or to rob or dcstr·oy any bird nest or eggs on said 
reserve at any season of the year. [ 1911, ch. 139, § 1 . )  

§ 10324. Penalty. Every violation of this chapter shall be declared a mis
demeanor, and shall be punishable by a fine of not less than ten or more 
than fifty dollars, or by imprisonment in the county jail for not more than 
thirty days, or by both such fine and imprisonment, in the discretion of the 
court. [1911, eh. 139, § 2.] 

CHAPTER 107. 

TRESPASSING WHILE HUNTING GAME. 

§ 10325. Trespassing by hunters forbi1den, when. It shall be unlawful
for any person or persons to enter upon the premises of another for the pur
pose of hunting or pursuing game or to hunt or to pursue game upon the 
premises of another without having first obtained permission of the person 
legal ly entitled to grant the same ; provided that the owner of said land or 
premises shall have placed at a conspicuous point alongside of the public 
highway a sign giving notice that no hunting will be permitted on said 
land or premises. [ 1 911 ,  ch .  140, § 1 . )  

Pursu it  o f  game as justification for entry o n  land o f  anotl1er. 20 L.R.A. ( N.S. ) 152.  

§ 10326. Presumption against trespasser, when. Any person or persons
entering upon the premises of another without permission as provided for in 
section 10325, who shall at the time of so entering have in his (or her) pos
session any gun or fire-arm shall prima facie be presumed to have entered said 
premises for the purpose of hunting game within the meaning of this <'hapter. 
[ 1911, ch. 140, § 2 . ]  

Power of  legislature to  enact prima facie rulea of  evidence for crimina.l casea. 2 
L.R.A. ( N .S. ) 1007.

§ 10327. Penalty for trespassing while hunting game. Any person violat
ing the provisions of this chapter shall upon conviction thereof be punished by 
a fine of not less than ten nor more than fifty dollars, or by imprisonment in 
the county jail for not less than one and not more than ten days, or both such 
fine and imprisonment. [1911, ch. 140, § 3.) 

CHAPTER 108. 

GENERAL PROVISIONS. 

§ 10328. Acts punishable in different ways. An act or omission which is
made punishable in different ways by differ_ent provisions of . . t�is code or
other penal statute may be punished under either of such prov1s1ons except 
that in the cases specified in sections 10340 to 10343 inclusive, v.hen the 
previous conviction is charged in the information or indictment and found 
from the evidence by the jury, the punishments therein prescribed are sub
stituted for those prescribed for a first offense, but in no case can it be pun
ished under more than one ; and an acquittal or conviction and seutence un<ler 
either one bars a prosecution for the same act or omission under any other. 
[R. C. 1905, § 9492 ; Pen. C. 1877, § 743 ; R. C. 1899, § 7684. ) 
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§ _ 10220. Acts punishable in another state. An act or omission declared pumshable by this code, is not less so because it is also punishable under the laws of another state, government or country, unless the contrary is C'Xpressly declared in this code. [R. C. 1905, § 9493; Pen. C. 1877, § 744; R. C. 1899, § 7685.] 
§ 10330. Conviction or acquittal in another state. Whenever it appears upon the trial of an information or indictment that the accused has already been acquitted or convicted upon any criminal prosecution under the laws 

?f another state, government or county founded upon the act or omission 
m respect to which he is upon trial, it shall be a sufficient defense. [R. C. 
1905, § 9494; Pen. C. 1877, § 745; R. C. 1899, § 7686.] 

§ 10331. Contempts punishable as crimes. A criminal act is not the less 
punishable as a crime because it is also declared to be punishable as a con
tempt. [R. C. 1905, § 9495; Pen. C. 1877, § 746; R. C. 1899, § 7687.] 

§ 103�2. Mitigation of punishment. Wben it is made to appear at the time 
of passmg sentence upon a person convicted upon information or indict
ment, that such person has already paid a fine or suffered an imprisonment 
£or the act of which he stands convicted, under an order adjudging it a con
tempt, the court authorized to pass sentence may mitigate the punishment to 
be imposed, in its discretion. [R. C. 1905, § 9496 ; Pen. C. 1877, § 7 4 7 ; R. C. 
1899. § 7688.] 

§ 10333. Aiding in misdemeanor. Whenever an act is declared a misdr
meanor, and no punishment for counseling or aiding in the commission of 
such act is expressly prescribed by law, every person who counsels or aids 
another in the commission of such act is guilty of a misdemeanor. [R. C. 
1905, § 9497; Pen. C. 1877, § 748; R. C. 1899, § 7689.) 

§ 10334. Neglect of official duty. Removal from office. In addition to the 
penalty affixed by express terms to every neglect or violation of official dmy 
on the part of public officers, county, city, town or township, or state officers 
not liable to impeachment, when it is not so expressly provided, they may, 
in the discretion of the court, be removed from office. [R. C. 1905, § 9-198 .: 
R. C. 1895, § 7690.] 

§ 10335. When sending letter complete. In the various cases in which t�e 
sending of a letter is made criminal by this code, or by any statute o! this 
state, the offense is deemed complete from the time when such letter is de
posited in any post office, or in any other place, or delivered to any person 
with intent that it shall be forwarded; and the party may be prosecuted 
and tried in any county or judicial district in which said letter is so de
posited or delivered, or in which it shall be received by the person to whom 
it is addressed. [R. C. 1905, § 9499; Pen. C. 1877, § 749; R. C. 1899, § �69_1.] 

§ 10336. Failure to perform duty. No person is punishable for an omiss�on 
to perform an act when such act has been performed by another person actmg
in his behalf and competent by law to perform it. [R. C. 1905, § 9500; Pen. C.
1877, § 750; R. C. 1899, § 7692.] . . . 

§ 10337. Attempts to commit crime. An_ act don� �th �ntent to commit
a crime and tending but failing to effect its. commission, is an attempt t:o 

·t th t · e Any person may be convicted of an attempt to commit
com.mi a crim · h · · t d d o attempted 

· 1th h ·t appears on the trial that t e crime m en e r a crime, a o
;i � such person in pursuance of such attempt, unless the 

was perpetra e Y. . h the •ur and directs such person to be
court, in its discretion! disc 

(R
g
C 190i § Y9501 . Pen. c. 1877, § 751; R. C.

prosecuted for such crune. · · ' ' · 
1895, § 76�3.1 

d with deadly weapon without death resulting aB felony.
Infiictrng d�ngerous woun 

391 100 N. W. 1091. . . 
State v. Mattiso�, 1� �- D

fii ient 118 attempt to commit crime. State v. Wood, 19 S. ·D,
Mere preparation is insu c 

260, 103 N. W. 26. 
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Attempt to <'ommit 110domy punished by impri&ODment far 11Te yeara. State •· King, 
"9 N. D. 149, 82 N. W, 423 . 

. _. Verdict of rape in second degTee or of assault, with intent to commit rape, mav be 
returned, under information which charges rape in firat degree. State T. Bancrofi, za 
N. D. 442, 137 N. W. 37.

Solicitation ae attempt to commit crime. 25 L.R.A. 434; 40 Am. Rep. 656; 20 Am.
St. Rep. 741. 

What coD11titutee an attempt to commit arson. 4 L.R.A.(N.S.) 417; u L.R.A.(N.S.l 
439. 

--attempt to influence officers of court. 21 L.R.A.(N.S.) 905. 
--attempt to commit homicide as distinguished from ueanlt with intent to Jr.ill. 

21 L.R.A.(N.S.) 898. 
Procuring or proYiding instrumentalities adapted to commission of a crime 1""ith · 

intent to commit the same, as an attempt to commit the crime. 6 L.R.A.(N.S.) 804 •. 
As to simil&r provision in Cal. Pen. Co.de, t 663, see People •· Oates, 142 Cal. 12, 75 

Pac. 337. 
§ 10338. Attempts. Failures to commit crimes. Punishment. Every person

who attempts to commit any crime, and in such attempt does any act toward 
the commission of such crime but fails, or is prevented or intereepted in 
the perpetration thereof, is puoishable, when no provision is made by law for _ 
the punishment of such attempt, as follows: 

1. If the offense so attempted is punishable by imprisonment in the pen
itentiary for four years or more, or by imprisonment in a county jail, the 
person guilty of such attempt is punishable by imprisonment in the peniten
tiary or in a county jail, as the case may be, for a term not exceeding one-half 
the longest term of imprisonment prescribed upon a conviction for the offense 
so attempted. 

2. If the offense so attempted is punishable by imprisonment in the pen
itentiary for any time less than four years, the person guilty of such attempt 
is punishable by imprisonment in a county jail for not more than one year. 

3. If the offense so attempted is punishable by a fine, the offender l'on
victed of such attempt is punishable by a fine not exceeding one-half the 
largest fine which may be imposed upon a conviction of the offense so 
attempted. 

4. If the offense so attempted is punishable by imprisonment and by a :fine.
the offender convicted of such attempt may be punished by both imprisonment 
and fine, not exceeding one-half the longest term of imprisonment and one-half 
the largest fine which may be imposed upon a conviction for the offense so 
attempted. [R. C. 1905, § 9502; Pen. C. 1877, § 752: R. C. 1899, § 7694.] 

.As to similar /rovision in Cal. Pen. Code, I 664, se� People v. Yiline, 60 Cal. 71;
People v. Howar , 135 Cal. 266, 67 Pac. 148; People v. Oates, 142 Cal. 12, n Pac. 337. 

§ 10339. Restrictions. The last two sections do not protect a person who,
in attE:mpting unsuccessfully to comm.it a crime, accomplishes the commission 
of another and different crime, whether greater or less•in guilt, from suffering 
the punishment prescribed by law for the erime committed. [R. C. 1905, § 
9503; Pen. C. 1877, § 753; R. C. 1899, § 7695.] 
· § 10340. Second offense, first ftve yea.rs or less. Every person who, having
been convicted of any offense punishable by imprisonment in the penitentiary,
commits any crime after such convict.ion, is punishable therefo� as f?llomi:

1. If the offense of which such person is subsequently convicted is such
that upon a first conviction an offender would be punishable by imprisonment 
in the penitentiary for any term exceeding five years, such person is pun
ishable by imprisonment in the penitentiary for a term not l�ss. than ten years. 

2. If such subsequent offense is such that, upon a ni:st conv1ctlon the offeqdt>r
would be punishable by imprisonment in the penitentiary for five !ears. _or any 
less term, then the person convicted of such subsequent offense is punishable 
by imprisonment in the penitentiary not exceeding ten years. 

3. If s_l}ch subsequent conviction is for petit larceny, _or for any_ att�m-pt
to comm1t an offense which if commi.tted, would be pumshable by unpnson
xnent � the penitentiary, th;n the person convi�ted of such subsequent otfe-nse 
is punishable by imprisonment in the penitentiary not less than one and not 
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exceeding five years. [R. C. 1905, § 9504 ; Pen. C. 1877, § 754 ; R. C. 1899, 
§ 7696. 1

Enhancing penalty when crime committed by habitual criminals or prior ofl'cndcrs. 
34 L.R.A. 398 ; 2-l L.R.A. ( N.S. ) 432 ; 40 L.R.A. ( N.S. ) 53. 

Constitut ionality of statute imposing a heavier penalty for second offense. 64 Am. 
St. Hep. 378.  

Increased punishment for second offense aa cruel and unusual punishment. 35 L.R..:\ .  
579. 

As to similar provision in Cal. Pen. Code, § 666, see People v. Thomae, 110 Cal. 4 1 ,  
4 2  Pac. 456 ; People v .  8mith, 1 4 3  Cal. 597 ,  7 7  Pac. 449 ; I n  re O'Neill, 1 4 3  Cal. 634 , 
77 Pac. 660 ; People v. Col<'mnn, 145 ,Cal. 609, 79 Pac. 283 .  

§ 10341. Attempts to conceal death of child. Every woman who, having
been convicted of endeavoring to conceal the birth of any issue of her bopy, 
which, if born alive, would be a bastard, or the death of any such issue 
under the age of two years, subsequently to such conviction endeavors to 
conceal any such birth or death of issue of her body, is punishable by 
. imprisonment in the penitentiary not exceeding five years and not less than 
two. [R. C. 1905, § 9505 ; Pen. C. 1877, § 755 ; R. C. 1899, § 7697. ] 

§ 10342. Second offense, first five years or more. Every pf\rson who, having'
been convicted of petit larceny, or of an attempt to commit an otfense which, 
if perpetrated, would be punishable by imprisonment in the penitentiary, 
commits any crime after such conviction, is punishable as follows : 

1. If such ·subsequent offense is • such that upon a first conviction the
offender would be punishable by imprisonment in the penitentiary for life, 
at the discretion of the court, such person is punishable by imprisonment in 
such prison during life. 

2. If such subsequent offense is such that upon a first conviction the
offender would be punishable by imprisonment in the penitentiary for any 
term less than for life, such person is punishable by imprisonment in such 
prison for the longest term prescribed· upon a conviction for such first offense. 

3. If such subsequent conviction is for petit larceny, or for any attempt to
<!Ommit an offense which, if perpetrated, would be punishable by imprisonment 
in the penitentiary, then such person is punishable by imprisonment in such 
prison for a term not exceeding five years. [R. C. 1905, § 9506 ; Pen. C. 1877, 
§ 756 : R. C. 1899, § 7698 . ]

Enl ianci n� penalty when crime committed by habitual criminals or prior ofl'endera. 
34 L.R.A. 398 ; 24 L.R.A. ( N.S. ) 432 ; 46 L.R.A. ( N.S. )  53. 

Coniotitutionality of statute imposing a heavier penalty for second offense. 64 Am. 
St. Rep. 378 .  

Increased punishment for second offense as cruel and unusual punishment. 35 
L.R.A. 579.

As to similar provision in Cal. Pen. Code, f 667, see Ex parte Gutierre,:, 45 Cal.
429 : People v. Stanely, 47 Cal. 113 ,  17 Am. Rep. 401 ; People v. Thomas, 1 1 0  Cal. 41 ,  
42 Pac. 456 ; People v. Burns, 138  Cal. 159, 6il Pac. 16, 70 Pac. 1087. 

§ 10343. First conviction not in this state. Every person who has been con
victed in any other state, government or country of an offense which, if 
committed within this state, would be punishable by the laws of this state 
by imprisonment in the penitentiary, is punishable for any subsequent crime 
committed within this state, in the manner prescribed in the last three sec
tions, and to the same extent as if such first conviction had taken place in a 
court of this state. fR. C. 1905, § 9507 ; Pen. C. 1877, § 757 ; R. C. 1899, 
§ 7699 . ]

§ 10344. Two or more convictions. Sentences. When any person is con
victed of two or more crimes before sentence bas been pronounced upon him 
for either, the imprisonment to which be is sentenced upon the second or other 
subsequent conviction must commence at the termination of the first term 
of imprisonment to which he shall be adjudged, or at the termination of the 
second or other subsequent term of imprisonment, as the case may be. [R. C. 
1905, � 9fi08 ; Pen. C. 1877, § 758 ; R. C. 1899. § 7700. ] 

Power to impose cumulative sentences. 7 L.R.A .  ( � .S.) 124.  
Cumulati\'e penalties for offense under both municipal ord i nance and state atatute. 

17 L.R.A. ( N.S. ) 65. 
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As to similar provision in Cal.  Pen. Code, § 669, see Ex parte Kirby, 76 Cal. 5 14 ,  
18 Pac. 655 ; Ex partc Green, Sti Cal. 427 ,  2 5  l'ac. 2 1 ; Ex parte Clifton, 145 Cal. 186, 
78 Pac. 755. 

§ 10345. Imprisonment for life. Whenever any person is declared punish
able for a crime by imprisonment in the penitentiary for a term not less 
than any specified number of years, and no limit to the duration of such 
imprisonment is declared, the court authorized to pronounce judgment upon 
such conviction may, in its discretion, sentence such offender to imprisonment 
during his natural life, or for any number of years not less than such as are 
prescribed . [R. C. 1905, § 9509 ; Pen. C. 1877, § 759 ; 1885, ch. 67, § 1 ; R. C. 
1895, § 7701 . ]  

§ 10346. Time sentence limited to expire. Whenever a person is sentenced
to be imprisoned in the penitent iary for a longer period than one year, it 
is the duty of the court before which the conviction is had, to limit the t im<> 
of the sentence so that it will expire, as near as may be, between the month of 
March and the month of November, unless the exact period of the sentence 
is fixed by law. [R. C. 1 905, § 9510 ; Pen. C. 1877, § 760 ; R. C. 1899, § 7702.]  

Sentence is not ohjectionable because without giving credit for good time it would 
terminate between November and March, s ince if aceusc:>d conducted h imself propl•rly 
sentence would not expire in winter time. State v. Whitmarsh , 26 S. D. 426, 128 N. W. 
580. 

§ 10347. Juvenile offenders. Whenever any person under the age of six
teen years is convicted of an offense punishable by imprisonment in the 
penitentiary, the court before whom such conviction was had may, in its 
discretion, sentence the person so convicted to imprisonment in the county 
jail of the county in which such conviction was bad. [R. C. 1905, § 9511 ; 
Pen. C. 1 877, § 761 ; R. C. 1899, § 7703. ] 

§ 10348. Fine may be added to imprisonment. Upon a conviction for any
.erime punishable by imprisonment in any jail or prison, in relation to which 
no fine is herein prescribed, the court may impose a fine on the offender not 
�xceeding two hundred dollars in addition to the imprisonment prescribed. 
[R. C. 1905, § 9512 ; Pen. C. 1877, § 762 ; R. C. 1899, § 7704. ] 

§ 10349. When term of imprisonment commences to run. The term of
imprisonment fixed by the judgment in a criminal action commences to run 
-only from the time of the sentence of the defendant ; but if thereafter, during 
such term, the defendant escapes or by any legal means is temporarily .rclensed 
from such imprisonment and subsequently returned thereto the time during 
which he was at large must not be computed as part of such term. [R. C. 
1905, § 9513 ; R. C. 1895, § 7705.] 

§ 10350. Civil rights suspended. A sentence of imprisonment in the peni
tentiary for any term less than for life suspends all the civil rights of the 
person so sentenced, and forfeits all public offices, and all private trusts, 
authority or power, during the tnm of such imprisonment. [R. C. 1905,
§ 9514 ; Pen. C. 1877, § 763 ; R. C. 1 899, § 7706. ]

As ' to  similar provision in  Cal. l'en. Code, § 673, see Coffee v .  Haynes, 124  Cal. 
561 , Tl  Am. St. Rep. 99, 57 Pac. 482. 

§ 10351. Civil death. A person sentenced to imprisonment in the peniten
tiary for life is thereafter deemed civilly dead. [R. C. 1905, § 9515 ; Pen. C. 
1877, § 764 ; R. C. 1899, § 7707 . ]· 

Law as to civil death by convictim! of crime. in United States. 18 L.R.A. 82. 
At what time d�s �usp('n,;ion of civil or political rights of one under acntence com• 

menee. 17 L.R.A. ( K.S. ) 502. 
Effect of suspension of sentence upon right to vote. 18 L.R.A. ( N.S. ) 684. 
Restoration of right to vote by service of acntcnce upon conviction of crime. 32 

L.R.A. ( N.S.) 418 .
Effect of  civ i l  death on �ift conditioned upon contingency of  death of devisee o,

1<-gatee without ch i ld or issue. 25 L.R.A. ( K.S.) 104 5. 
· As to s imilar provision in Cnl. Pen. Code. � 674,  Sl'C CoffC'<' v. Hnyne!'. 1 24 Cal. 5 6 1 ,
71 Am. St. Rep. 99 ,  1ST  Pac. 4 8 2 ; Estate o f  Donnelly, 1 25  Cal. 4 17 ,  73 Am. St. Rep.
-02, 58 ·Pac. 61.
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§ 10352. Last two sections limited. The provisions of the last two sectiom
must not be construed to render the person therein mentioned incapable o f  
making and acknowledging a sale o r  conveyance o f  property. [R. C. 1905, 
§ 9516 ; R. C. 1 895, § 7708.]

As to similar provision in Cal. Pen. Code, f 675 ,  11ee Coffee v. Haynes, 124 Cal. 561 ,  71
Am.  St. Rep. 99 ,  57 Pac. 482 ; Estate of  Donnelly, 125 Cal. 4 17 ,  73 Am. St. Rep. 
62, 58 Pac. 61 .

§ 10353. Person convicted under protection of law. The person of a con,
vict sentenced to imprisonment in the penitentiary is under the protection 
of the law, and any injury to his person, not authorized by law, is punishable 
in the same manner as if he was not convicted or sentenced. [R. C. 1905, 
§ 9517 ; Pen. C. 1877, § 765 ; R. C. 1899, § 7709.]

§ 10354. Conviction does not work forfeiture. No conviction of any person
for crime works any forfeiture of any property, except in cases where a 
forfeiture is expressly imposed by law. [R. C. 1905, § 9518 ; Pen. C. 1877, 
§ 766 ; R. C. 1899, § 7710. ]

§ 10355. Testimony. Perjury. Privilege. The various sections of this code
which declare that evidence obtained upon the examination of a person as a 
witness shall not be received against him in ·any criminal proceeding, do not 
forbid such evidence being proved against such person upon any proceedings 
founded upon a charge of perjury committed in such examination. [R. C. 
1905, § 9519 ; Pen. C. 1877, § 767 ; R. C. 1899, § 7711.l  

Establishment of falsity of testimony by circumstantial evidence. 44 L.R.A. ( N.S. ) 
513 .  

Applicabil ity of  rule that conviction of perjury cannot rest upon uncorroboraW 
evidence of a single witneBB, to prosecution for subornation of perjury. 44 L.R.A. ( N.S. ) 
307. 

§ 10356. Definitions of terms. Whenever the terms mentioned in the follow
ing sections are employed in this code, they are deemed to be employed in the 
senses hereafter affixed to them, except when a different sense plainly appears. 
[ R. C. 1905, § 9520 ; Pen. C. 1877, § 768 ; R. C. 1899, § 7712. ] 

As to similar provision in Cal. Pen. Code, § 7, sec People v. Burns, 75 Cal. 627, 
17 Pac. 924. 

§ 10357. Willfully defined. The term " willfully, " when applied to the
intent with which an act is done or omitted,  implies simply a purpose or 
willingness to commit the act or omission referred to. [R. C. 1905, § 9521 : 
Pen. C. 1877, § 769 ; R. C. 1895, § 7713.] 

" Willful " implies simply purpose or willingness to commit forbidden act. Freemnn 
v. City of Huron, 8 S. D. 435, 66 N. W. 928.

" Willful " implies purpose or w illinizness to commit act, when appl ied to intent
with which act is done. State ex rel. Register v .  l\lcGa.bey, 12 N. D. 535, 97 N. W. 
865, 1 -� - & E. Ann. Cas. 650. 

§ 10358. Negligent. Negligence. The terms " neglect, " " negligence, "
" negl igent " and " negligently, " when so employed, import a want of such 
attention to the nature or probable consequences of the act or omission as a 
prudent man ordinarily bestows in acting in his own concerns. [R. C. 1905, 
§ 9522 ; Pen. C. 1877, § 770 ; R. C. 1899, § 7714.]

Instruction defining terms " negliirence " and " negligently " in exact language of 
code is  sufficient where no more sp<'cific  instruction was asked. Zilke v. Johnson, 2!! 
N. D. 75, 132 N. W. 640, Ann. Cas. l 9 13E, 1005.

§ 10359. Corruptly. The term " corruptly, " when so employed, imports a
wrongful design to acquire, or cause some pecuniary or other advantage to 
the person guilty of the act or omission ref erred to, or to some other person . 
[R. C. 1905, § 9523 , Pen. C. 1877, § 771 ; R. C. 1895, § 7715.] 

§ 10360. Malice. Maliciously. The terms " malice " and " maliciously, • ·
when s o  employed, import a wish to vex, annoy o r  injure another person, or 
un intent to do a wron�ful act, established either by proof or presumption 
of law. [ R. C. 1905, § 9524 ; Pen . C. 1877,  § 772 ; R. C. 1899, § 7716. ) 

Ml'an ing of mal ic<'. Tl'rri tor:v v. E1,rnn .  3 D. 1 1 9 ,  13 N. W. 568 ; Wuest v. American 
Tobacco Co., 10  S. D. 394 ,  73 N. W. :io:i .  

Charge in assault act ion that plaintiff wn� not entit.led to exemplary damag�. 
unless it wae shown that d,•fcndant was prompted b�· " a  w ish to vex, annoy and injure " 
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plaintiff and that aaaault was malicious, was proper. Bogue v. Gunderson, 30 S. D. 
1, 137 N. W. 595. 

What is " malice." 117 L.R.A. ( N.S. ) 273. 
Meaning of " malice aforethought ." 38 L.R.A. (N.S. ) 1054. 

§ 10361. Knowingly. The term " knowingly, " when so applied, imports
only a knowledge that the facts exist which bring the act or omission within 
the provisions of this code. It does not require any knowledge of the 
unlawfulness of such act or omission. [R. C. 1905, § 9525 ; Pen. C. 1877, § 773 ; 
R. C. 1899, § 7717. ]

§ 10362. Bribe. The term " bribe, " signifies any money, goods, right in
action, property, thing of value or advantage, present or prospective, or any 
promise or undertaking to give any, asked, given or accepted, with a corrupt 
intent to influence unlawfully the person to whom it is given, in his action, 
vote or opinion, in any public or official capacity. [R. C. 1905, § 9526 ; Pen. C. 
1877, § 774 ; R. C. 1899, § 7718. ] 

As to meaning of " bribe." State v. Johnson, 17 N. D. 554, 118 N. W. 230. 
§ 10363. Vessel. The word " vessel, " when used with reference to shipping,

includes ships of all kinds, steamboats and steamships, canal boats and every 
structure adapted to be navigated from place to place. [R. C. 1905, § 9527 ; 
Pen. C. 1877, § 775 ; R. C. 1899, § 7719.J 

§ 10364. Peace officer. The term " peace officer, " signifies any sheriff,
coroner, constable, policeman, watchman of an incorporation, city or town, 
and such other officer or officers whose duty it is made to enforce and preserve 
the public peace. [R. C. 1905, § 9528 ; Pen. C. 1877, § 776 ; R. C. 1899, § 7720. ) 

§ 10361S. Magistrate. The term " magistrate, " signifies any judge of the
supreme court or of the district court, justice of the peace, police magistrate 
and such other officer or officers as are authorized and empowered to issue 
warrants for the arrest of persons accused of crime. [R. C. 1905, § 9529 ; 
Pen. C. 1877, § 777 ; R. C. 1895, § 7721. ]  

§ 10366. Signature. The term " signature, " includes any name, mark or
sign, written with intent to authenticate any instrument or writing. [R. C. 
1905, § 9530 ; Pen. C. 1877, § 778 ; R. C. 1899, § 7722. ]  

§ 10367. Writing. The term " writing, " includes printing and typewriting.
[R. C. 1905, § 9531 ; Pen. C. 1877, § 779 ; R. C. 1895, § 7723.] 

§ 10368. Real property. The term " real property, " includes every estate,
interest and right in lands, tenements and hereditaments. [R. C. 1905, § 9532 ; 
Pen. C. 1877, § 780 ; R. C. 1899, § 7724.J 

Classification of growing fruit as real property. i.6 L.R.A. 103. 
Oil and gu lease as real property. 42 L.R.A. ( N.S. ) 472. Question whether railroad is real estate or personalty. 66 L.R.A. 33. 
Nature of interest of vendor or vendee in a land contract as real or personal prop

erty. 57 L.R.A. 643. 
What constitutes real estate for purpoaea of taxation. 15 L.R.A. 297. 

§ 10369. Personal property. The term " personal property, " includes every
description of money, goods, chattels, effects, evidences of right in action, and 
written instruments by which any pecuniary obligation, right or title to prop
erty, real or personal, is created ·or acknowledged, transferred, increased, 
defeated,' discharged or diminished. [R. C. 1905, § 9533 ; Pen. C. 1877, § 781 ; 
R. C. 1899, § 7725. ]

Injury, from abandonment of highway as personal property. 26 L.R.A. 665. 
Class1llcation of growing fruit as personal property. 16 L.R.A. 103. 
Oil and gas lease as personal property. 42 L.R.A. (N.S. ) 472. 
Railroad as personal property. 66 L.R.A. 33.  

§ 10370. Property. The term " property, " includes both real and personal
property. [R. C. 1905, § 9534 ; Pen. C. 1877, § 782 ; R. C. 1899, § 7726. } 

Definition of " property." 29 L.R.A. ( N.S. ) 60. 
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§ 10371. Person defined. The ,vord " person, " includes corporations as
well as natural persons. [R. C. 1905, § 9535 ; Pen. C. 1877, § 783 ; R. C. 1899. 
§ 7727 . ]

Corporate club cxehanging l iquor with its members for checks bought o f  club, i �
chargeable with selling liquor without license. State v .  l\Iudic, 22 S .  D. 41 ,  115
N. W. 107. 

Corporation is liable in action at law for deceit to same extent aa ill natural person. 
Gunderson v. Havana-Clyde Min. Co., 22 N. D. 329, 133 N. W. 554. 

§ 10372. Person further defined. When the term " person " is used in this
code to designate the party whose property may be the subject of any 
offense, it includes this state, any other state, government or country which 
may lawfully own any property within this state, and all public and private 
corporations or joint associations, as well as individuals. [R. C. 1905, § 9536 ; 
Pen. C. 1877, § 784 ; R. C. 1899, § 7728. ] 

Definition of " persons." 19 L.R.A. 222 ; 2 B. R. C. 243. 
§ 10373. Singular includes plural. The singular number includes the

plural, and the plural the singular. , [R. C. 1905, § 9537 ; Pen. C. 1877, § 785 ; 
H.. C. 1 899, § 7729. ] 

§ 10374. Genders. Words used in the masculine gender, comprehend as well
the feminine and neuter. [R. C. 1905, § 9538 ; Pen. C. 1877, § 786 ; R. C. 1899, 
§ 7730. ]

§ 10375. Present tense. Words used in the present tense include the future,
but exclude the past. [R. C. 1905, § 9539 ; Pen. C. 1877, § 787 ; R. C. 1899, 
§ 773 1 . ]

§ 10376. Intent to defraud. Whenever, by  any of  the provisions of this.
code, au intent to defraud is required in order to constitute any offense, it 
is sufficient if an intent appears to defraud any person, association or body 
politic or corporate whatever. [R. C. 1905, § 9540 ; Pen. C. 1877, § 788 ; R. C. 
1899, § 7732. ]  

§ 10377. Civil remedies not affected. The omission to specify or affirm in
this code, any liability to any damages, penalty, forfeiture or other remedy, 
imposed by law, and allowed to be recovered or enforced in any civil action 
or proceeding, for any act or omission declared punishable herein, does not 
affect any right to recover or enforce the same. [R. C. 1905, § 95¼1 ; Pen. C. 
1877. § 789 ; R. C. 1899, § 7733.] 

§ 10378. Proceedings to impeach or remove. The omission to specify or
affirm in this code any ground of forfeiture of a public office or other trust 
or special authority conferred by law, to impeach, remove, depose or suspend 
any public officer or other person holding any trust, appointment or other 
special authority, conferred by law, does not affect such forfeiture or power, 
or any proceeding authorized by law to carry into effect such impeachment, 
removal, deposition or suspension. [R. C. 1905, § 9542 ; Pen. C. 1877, § 790 ; 
R. C. 1899, § 7734. ]

§ 10379. Military or other authorized punishment. This code does , not
affect any power conferred by law upon any court martial or other military 
authority or officer to impose or inflict punishment upon offenders ; nor any 
power conferred by law upon any public body, tribunal or officer, to impose 
or inflict punishment for a contempt, nor any provisions of the laws relating 
to apprentices, bastards, disorderly persons, Indians and vagrants. [R. C. 
1905. § 9543 ; Pen. C. 1877, § 791 ; R. C. 1899, § 7735. ] 

§ 10380. Fines go to state school fund. All fines, forfeitures and pecuniary
penalties, prescribed as a punishment, by any of the provisions of this code, 
when collected, shall be paid into the treasury of the proper county, to be 
11d d Pd to the state school fnnd. [R. C. 1905, § 9544 ; Pen. C. 1877, § 792 ; 
i8f;!'i.  eh . 1 11 ,  § 2 ;  Const. § 154 ; R. C. 1895, § 7736. ] 

§ 10381. Costs taxed and collected. In all eases of conviction, the costs of
t h 1· p1·osreution shall be taxed against the defrndant, and enforced as other 
j ud imients in criminal causes . [ R. C. 1905. § 9fi45 ; Pen. C. 1877, § 793 ; R. C. 
1 899. § 7737. ] 
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Gfflff'al Provisions. PENAL CODE. § §  10381-1038�

A. defendant cannot be imprisoned for cost.a. Re Lackey, 6 S. D. 526, 62 N. W. 134.
Proeeeution, under a city ordinance, by city for keeping tippling shop a crimiD&l ease

u to costs. City of Yankton v. Douglass, · s  S. D. 590, 67 N. W. 630.
Costa upon conviction in criminal action should be taxed by clerk aa in civil eaeea.

State v. Kruse, 19 N. D. 203, 124 N. W. 385. 
§ 10382. Code construed. Continuation of existing statutes. The provisions

of this code so far as they are the same as existing statutes, must be con
strued as continuations thereof and not as new enactments. [R. C. 1905, 
§ 9546 ; R. C. 1895, § 7738. ]

On. whether or not continuation of section 189 of penal code as section H06 of com•
piled statutes have effect of nullifying express abrogation of other sections. Burke v .
Scharf, 19 N. D. 227, 124 N. W. 79.

§ 10383. This code not retroactive. Exceptions. The provisions of this code
shall not apply nor extend to any act done or offense committed prior to the 
taking effect hereof, except as specially provided herein ; but the provisions 
of law now in force, and applicable to the crime to which this code relates, 
as well in respect to the penalty affixed as in all other respects (except matters 
of procedure, and any provisions alleviating the punishment to be imposed 
upon conviction in any case ) ,  shall hereafter be and remain in full force and 
effect as to any offense committed before the taking effect of this code. [R. C. 
1905, § 9547 ; R. C. 1895, § 7739.] 
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