
PROBATE CODE. 

CHAPTER 1. 
THE CODE AND ITS OPERATION. 

§ ·8507. Title. This act shall be known as the probate code of the state
of North Dakota. [R. C. 1905, § 7872; R. C. 1895, § 6160.) 

§ 8508. Oode establishes the law. How construed. This code establishes
the law of this state upon the subjects to which it relates; and its provisions 
and all proceedings under it shall be liberally construed, with a view to effect 
its �bjects and promote justice. [R. C. 1905, § 7873; R. C. 1895, § 6161.) 

§ 8509. Rights not affected. No right accrued or act done in any pro
ceeding commenced before this code takes effect is in any manner impaired 
or injuriously affected by its provisions ; but the mode of procedure shall 
thereafter conform as nearly as may be to its requirements. [R. C. 1905, 
§ 7874; R. C. 1895, § 6162.)

§ 8510. Provisions, when in force. When a right is acquired, extinguished
or barred upon the expiration of a prescribed period of time which has com
menced to run by the provisions of any statute in force before this code 
takes effect, such provision shall remain in force and be deemed a part of this 
code as respects the right so affected. [R. C. 1905, § 7875; R. C. 1895, § 6163.] 

§ 8511. Time, how computed. Unless otherwise specially provided, every
period of time herein prescribed with reference to the commencement of a 
proceeding or the performance of any other act, shall be computed from the 
date of the event at which such period begins, although such event happened 
before the taking effect of this code. But this section shall not be con
strued so as to conflict in any manner with the provisions of the preceding 
section. [R. C. 1905, § 7876; R. C. 1895, § 6164.] 

§ 8512. Words and phrases, how construed. Unless otherwise defined herein,
words and phrases used in this code are to be construed according to the 
rules and definitions recognized in or prescribed by other statutes applicable 
thereto. [R. C. 1905, § 7877; R. C. 1895, § 6165.] 

§ 8513. Signiftcation of certain words and phrases. The following words
and phrases have in this code the signification herejn prescribed, except 
where a different signification is apparent from the context: 

1. The word " case " refers to a subject matter which by the provisions of
this code is cognizable in a county court, and includes every proceeding therein 
maintained in relation to the same matter or estate. 

2. The words " county court," " county judge " and " clerk " are to be
understood as referring only to the exercise of the jurisdiction and powers 
herein conferred. 

3. The word '' will '' includes '' codicil '' and denotes a last will and testa
ment, or an instrument purporJing to be such, according to the context. 

4. The phrase " person interested;" when used in reference to an estate
or fund, includes every person entitled either absolutely or conditionally to 
share in the same or the proceeds thereof, except a creditor. 

5. The word " mandate " includes any process or order issuing from the
court directing or prohibiting the performance of any act. [R. C. 1905, 
§ 7878; R. C. 1895, § 6166.]
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CHAPTER 2. 

THE COUNTY COURT. 

ARTICLE 1. 0ROANJZ.A.TION, POWERS A.ND DUTIES,§§ 8514-8523. 
2. JURISDICTION AND POWERS OF THE Cot:NTY COURT, §§ 8524-8534.
3. TRANSFER OF CASES IN THE COUNTY COURT, §§ 8535-8638.
4. RECORDS OF THE COUNTY COURT, §§ 8539-8544.

ARTICLE 1.- ORO.A.NIZATION, POWERS A.ND DUTIES. 

§ 8514. County court established. There is established in each organized
county of this state a county court, which shall be a court of record, held by 
the county judge in the manner hereinafter prescribed. [R. C. 1905, § 78W; 
Const. § 110; R. C. 1895, § 6167.J 

§ 8515. Terms of. The county court shall be always open for the trans
action of probate business, and there shall be a regular term of the county 
court held at the county seat in each organized county, commencing at nine 
o'clock in the forenoon of the first Monday of each calendar month and 
continuing from day to day so long as shall be necessary. [R. C. 1905, § 7880; 
18tfi. ch. 111, § 2; R. C. 1895, § 6168.J 

§ 8516. 2eeJ. Each county court shall have a seal upon which shall be
inscribed the name of the state and county, and the words " Seal of the 
Cou11ty Court." Such seal must be furnished by the board of county com
lllis:,;ioners and be at least one and five-eighths of an inch in diameter, but 
,\·hen the court is unprovided with a seal the judge may procure one at the 
<.•xpcnse of the county, anti a sci-oll or otlwr device may be used as a seal 
uutil a seal can be procured. [R. C. 1905. § 7881; R. C. 1895, § 6169.] 

§ 8617. Office of the judge, where. 'fhe <·ounty judge shall have an office
at the county seat in rooms provided by the county, and furnished in like 
manner with tables, chairs, desks, cases for books and papers, books an<l 
record blanks, stationery and other articles required for the purposes of 
the office. [R. C. 1905, § 7882; R. C. 18L'j, § 6170.j 

§ 8518. Office, when open. The judge shall keep his office open at all
proper times during reasonable hours for the purpose of holding court and 
transacting business as prescribed by law. He shall safely keep the records 
of the court and all documents and other papers lawfully intrusted to him 
by virtue of his office, or in the course of any proceeding before him and 
deliver the same oYcr to the persons entitled thereto or to his successor in 
ollice; but the records must be open during office hours to access and in
i-pt•etion by persons having any business therewith. [R. C. 1905, § 7883; R. C. 
11'{95, § 6171.] 

� 8619. Judge not to act as attorney, when. A county judge shall not be 
an attorney in any civil or criminal action or other judicial proceeding. 
which involves or relates to an estate, or any part thereof, or other matter 
over which he has or may hereafter obtain jurisdiction, either for or against a. 
i-nrviving husband or wife, heir, devisce, executor, administrator, guardian 
or ward, debtor, creditor or other person, and he shall not counsel or advise 
as to any such action o:- proceeding or contemplated action or proceeding_ 
The judges of all county cow-ts not possessing increased jurisdiction, shall 
not recognize as entitled to practice in such county courts, any attorney who 
is a law nartr.cr or otherwise connected in business with such county judge, 
uor permit su<'h law partner to make an appearance for clients, nor prose
cute or defend any action or judicial pro(•Pt>ding in the county court, nor file 
any papt•r;, as attonu·y for any eli,·nt in rPlation to any estate over which SlH·h 
co1111ty jndgP ltns jwisd i,·t ion. A willful Yiolation of any of the foregoing 
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Th, County Court. PROBA'f.E CODE. §§ 8519-852 ,i;

provisions of this section shall be deemed willful misconduct in office. [R. C .  
1905, § 7884; R. C. 1899, § 6172 ; 1901, ch. 56.] 

§ 8520. Clerk, how appointed. A clerk may be appointed for the county
court by an order duly entered in the journal. and the appointment may 
be in like manner revoked by the judge at his pleasure. A clerk so ap
pointed ruay until his appointment is revoked exercise the powers expressly 
conferred upon the clerk by the provisions of this code, but the judge shall 
be responsible for all his official acts, and may at all times act as his own 
clerk. No practicing attorney shall be appointed as clerk and no clerk 
shall act as attorney or as executor, administrator, guardian or appraiser in 
any matters before the court. [R. C. 1905, § 7885; R. C. 1895, § 6173.] 

§ 8521. Olerk, powers of. A clerk may exercise concurrently with the
judge the following powers : 

1. He may certify and sign as clerk any of the records of the court, except
such as require the signature of the judge. 

2. He may certify and sign as clerk and affix the seal of the court to a
transcript or exemplification of any record of the court. 

3. He may sign as clerk and affix the seal of the court to a subpoena, cita
tion or notice, and issue the same with tbe same effect as if issued by the judge. 

4. He may administer oaths authorized or required in any proceeding in
the court and certify the same under the seal of the court. 

5. He may postpone for a definite time not exceeding thirty days any
hearing or other matter when the judge is absent from his office and cannot 
attend court ; and in counties where the county courts have civil and crim
inal jurisdiction the duties and powers of the clerks of the county courts 
shall be as nearly as may be, the same as those of the clerks of the district 
courts. [R. C. 1905, § 7886 ; 1897, ch. 111, § 3 ;  R. C. 1899, § 6174.] 

§ 8522. Sheriff to execute process. The sheriff of the county must in per
son or by deputy attend the sittings of the county court whenever the judge 
shall so direct and must execute according to law or the direC1tion of the 
court every process or other mandate issuing from the court. But when he is 
absent or unable to act in the discharge of any duty required of him by 
this section the ;judge may direct any constable of the county to act in bis 
place. fR. C. 1905, § 7887 ; R. C. 1895, § 6175.] 

§ 8523. Compensation of sheriff. Sheriffs and other officers shall receive
for their services rendered in the county court or in the execution of its 
mandates the same compensation as for like service in the district court, 
payable by the county or by a party in like manner. [R. C. 1905, § 76of5 ; 
R. C. 1895, § 6176.)

ARTICLE 2.- JURISDICTION AND POWERS OP THE COUNTY COURT. 
§ 8524. Jurisdiction. The county court has original jurisdiction in pro

bate and testamentary matters, the appointment of administrators and guard
ians, the settlement of the accounts of executors, administrators and guardians. 
the sale of lands by executors, administrators and guardians. and such other 
prohate jurisdiction as may be conferred by law. [R. C. 1905, § 7889 ; R. C. 
1895, & 6177. ] 

Prohatc court bas no jurisdiction to try title to land. Gjerstaden�en v. Van Dueen. 
7 N'. D. 612,  76 N. W. 233 ; Amegaard v. Arncgaard, 7 N. D. 475, 75 N. W. 797. 

§ 8525. Powers of the court. In the exercise of its jurisdiction the county
court ha� power : 

1. To tnke the proof of wills, to admit wills to probate and to revoke t) , c
probate thereof. 
· 2. To take proof of and determine heirship, and to revoke such determina
tion.

3. To grant and revoke letters testamentary and letters of administration .
and to appoint a succe::;sor in p1 ace of a person whose letters have brrn 
revQked. 
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§ § 8525-8531 PROBA'l'E CODE. Tlte County Court. 

4. To direct and control the conduct and settle the accounts of executors
and administrators. 

5. �o direct the disposition of the property ·of decedents for the payment
of their debts and funeral expenses and expenses of administration. 

6. To enforce the payment of legacies and the distribution of estates of 
decedents and the payment or delivery by executors and administrators of
money or other property in their possession belonging to the estate. 

7. To 8:PPOint and remove guardians, to direct and control their conduct, 
settle their accounts and compel the payment and delivery by them of money 
or other property belonging to their wards. 

8. To ��minister justice in all matters within its jurisdiction according to 
the prov1s1ons of the statutes relating thereto. [R. C. 1905, § 7890 ; Pro. C. 
1877, § 1 ;  R. C. 1895, § 6178 . ]  

§ 8526. Jurisdiction in wills and administration. The county court of each
county has jurisdiction to take the proof of a will and grant letters testa
me_ntary, to grant administration or to determine heirship, as the case re
quires : 

1. When the decedent ,vas at the time of his death a resident of that county,
whether his death happened there or elsewhere. 

2. When there is property of the decedent within that county which re
mains unadministered ,  he not being a resident of the state at the time of his 
<leath, in whatever place the death happened. 

3. WhPn the application was first made in that county, if the jurisdiction
as defined in the preceding subdivision or in section 8527 is in two or more 
counties. [R. C. 1905, § 7891 ; Pro. C. 1877, § 7 ;  R. C. 1895, § 6179. ) 

§ 8527. Appointment of a guardian. The jurisdiction to appoint a guardian
is in the county court of the county in which the ward resides or in a case 

, relating exclusively to his estate in the county where the property or some 
part thereof is situated. But the provisions of this chapter have no applica
tion to the appointment of a guardian for the special purpose of maintaining 
or defending the interests of a minor or other party in an action or pro
ceeding in any court of competent jurisdiction. [R. C. 1905, § 7892 ; R. C. 
l 8!)5, § 6180. ]

§ 8528. County includes other territory, when. For the purposes of the
two preceding sections, a county is deemed to extend to all adjoining terri
tory situated within the same judicial district which is not embraced in or 
attached to any organized county. [R. C. 1905, § 7893 ; R. C. 1895, § 6181.)  

§ 8529. Judge disqualified or absent. Who to act. When the judge of the
county court having jurisdiction as defined in sections 8525 and 8526 is dis
qualified, is necessarily absent from the state, or is ill and unable to act, he 
shall request, in writing, the county judge of an adjoining county to act in his 
l ieu and stead, and when acting pursuant to such request the county judge of 
such adjoining county shall possess all the powers and have the jurisdiction 
of the county judge for whom he acts, and the judge so requested shall attend 
for that purpose at such times as may be necessary. [ 1�11, ch. 222 ; R. C. 
1905, § 7894 ; R. C. 1895, § 6182. ] 

§ 8530. Jurisdiction, how obtained. The court obtains jurisdiction in each
case by the existence of the jurisdictional facts prescribed by statute and the 
presentat ion of a petition setting forth the facts ; and may thereupon obtain 
jurisdiction of the persons interested by their appearance or by the process 
of citation. [R. C. 1905, § 78fl5 ; R. C. 1895, § 6183. )  

§ 8631. Jurisdiction extends over state, when. Jurisdiction once duly ex
ercised in a case by a county court is coextensive with the state, and, except 
as otherwise specially prescribed by law, excludes the subsequent exercise of 
jm·isrl ict ion by another court over the same case, or any of its incidents ; 
ul l(l al l further proccNlings to be taken in a county court in relation to the 
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The County Coitrt. PROBATE CODE. §§ 8531-S53 1

same matter or estate must be taken in the same court. [R. C. 1905, § 7896 ; 
Pro. C. 1877, § 9 ;  R. C. 1895, § 6184. ) 

Court obtains jurisdiction· on existence of certo.in facts. Dobler v. Strobel, 9 N. D. 
104, 81  N. W. 37, 81 Am. St. Rep. 530. 

§ 8532. Objection to decree. Jurisdiction. Proceedings. How taken. An
objection to a decree or order of a county court for an erroneous determina
tion of any fact necessary to jurisdiction or for a defect or omission in 
such decree or order, or in the pleadings or other papers on which it was 
founded, or the finding or statement of a jurisdictional fact which actually 
existed or for a failure to take any intermediate proceeding prescribed by law 
is available only on direct application to the same court or on appeal. [R. C. 
1905, § 7897 ; R. C. 1895, § 6185.] 

§ 8533. Proceedings, bow construed. The proceedings of a county court
in the exercise of its jurisdiction are construed in the same manner and with 
like intendments, as the proceedings of courts of general jurisdiction, and to 
its records, orders and decrees there is accorded like force, effect and legal 
presumptions as to the records, orders, judgments and decrees of courts of 
general jurisdiction. [R. C. 1905, § 7898 ;  Pro. C. 1877, § 2 ;  R. C. 1895. § 6186. ) 

Decree of county court entitled to full faith and credit. Phillips v. Phillips, 13  
S. D. 231, 83 N. W. !74 ; Matson v. Swenson, 5 S. D. 191,  58 N. W. 570 ; Joy v. Elton, 
9 N. D. 428, 83 N. W. 875 ; Re Taber, 1 3  S. D. 62, 82 N. W. 398. 

Probate court's order for sale of property is to be accorded same force as circuit 
court judgments although it does not set forth facts showing sale to be necessary. 
Blackman v. Mulhall, 19 S. D. 534, 104 N. W. 250. 

Order of county court removing administratrix, not appealed from, is conclusively 
presumed to be mnde upon sufficient evidence. Howell v. Dinneen, 16 S. D. 618 ,  94  
N. W. 698. 

On word " decree " as being used in its common acceptation and as referring to judg• 
ment of court in matter other than action at law. Calhoun v. Bryant, 28 S. D. 266, 
133 N. W. 266. 

Decree of distribution of decedeut'e estate made by county court is of equal rank with 
judgment entered by courts of record. Sjoli v. Hogenson, 1 9  N. D. 82, 122 N. W. 1008. 

§ 8534. County courts, authority and power of. The county court has au
thority and power in each case : 

1. To issue citations, subpoenaes and other process under the seal of the
court to any part of the state, and enforce obedience thereto or return thereof 
according to law. 

2. To postpone from time to time for proper cause a hearing or other
proceeding. 

3. To compel the attendance of a party or other person whenever his pres
ence is lawfully required. 

4. To restrain by order an executor, administrator or guardian to whom
a citation or other process has been duly issued from acting as such until the 
further order of the court. . 

5. To require by order an executor, administrator, guardian or other
person subject to the jurisdiction of the court to perform any duty imposed 
on him by statute or by the court under the authority of the statute. 

6. To maintain order and decorum during the sittings of the court ; and
to punish any person for a contempt of court where the district court might 
punish him for a similar contempt and in like manner. 

7. To open, vacate or modify a decree or order of the court for fraud,
mistake, newly discovered evidence or other sufficient cause. 

8. To enter as of a former time a decree or order of the court for the
purpose of correcting a mistake or supplying an omission. 

9. To complete all unfinished business and certify and sign with the date
of so doing all papers or other records previously left uncompleted or un
signed and to make and certify transcripts of all records of the court. 

10. With respect to any matter not expressly provided for in this code, to
act as nearly as may be according to the code of civil procedure, and to 
f'Xercise snch ot11E>r incidental powers as are necessary to can-y into effect 
the powers E>Xpress]y conferred. [R. C. 1!)05, § 7899 ; R. C. 1895, § 6187.] 
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ARTICLE 3.- TRANSFER OF CASES IN THE COUNTY COURT. 
§ 8535. When county judge not to act. No will shall be admitted to pro

�ate, or lett�rs . testamentary or of administration granted, before any county;
Jud�e who 1s mterested, is next of kin to the decedent or is a legatee or 
dev1see under the will, or when he is named as executor or trustee in the will , 
or is a witness thereto or in any other manner interested or disqualified from 
acting. [R. C. 1905, § 7900 ; R. C. 1895, § 6188 ; 1905, ch. 90. ] 

Judge disqualified where hie eon is prosecuting proceeding before court as attorney 
upon contingent fee. Vine v. Jones, 13 S. D. 54, 82 N. W. 82. 

Order made by judge who is disqualified. is not void, but voidable. Re Taber, 13 8-. D. 
62, 82 N. W. 398. 

§ 8536. County judge disqualified. Proceedings transferred, where. When
a petition is filed in the county court praying for the admission to probate 
of a will, or for granting letters testamentary or of administration, or when 
proceedings are pending in the county court for the settlement of an estate, 
and the county judge is disqualified to act, an order must be made trans
ferring the proceedings to the county court of an adjoining county ; and 
the county judge ordering the transfer must transmit to the county court 
to which the proceedings are ordered to be transferred a certified copy of 
the order and all papers on file in his office in the proceedings ; and there
after the county court to which the proceedings are transferred shall exercise 
the same authority and jurisdiction over the estate, and all matters relating 
to the administration thereof as if it had original jurisdiction of the estate ; 
provided, there shall not be any necessity for transferring such proceedings, 
or any of them, when a county judge of some other county qualified to act 
attends at the request of the county judge of the county where such pro
ceedings are pending, to hold court, and conduct and try such proceedings ; 
and such county judge, when so called upon to preside, shall e�ercise the 
same jurisdiction over any proceedings in the estate as is exercised in other 
cases under like circumstances. [R. C. 1905, § 7901 ; R C. 1895, § 6189 ; 1905, . 
ch. 90.) 

§ 8537. Transfer not to change right to administer. Retransfer. The
transfer of a proceeding from one county court to another, as provided for 
in the preceding section, does not affect the right of any person for letters 
testamentary or of administration on the estate transferred, but the same 
persons are entitled to letters testamentary or of administration of the estate, 
in the order hereinbefore provided. If, before the administration is closed of 
any estate so transferred as herein provided, another person is elected or 
appointed, and qualified as judge of the county court wherein such proceeding 
was origina\ly commenced, who is not qualified to act in the settlement of 
the estate, and the cause for which the proceeding was transferrP.d no !onger 
exists, any person interested in the estate may ha•·.l the proceeding 
returned to the county court from which it was originally transferred, by 
tiling a petition setting forth these facts, and moving the court therefor. 
[R.  C. 1905, § 7902 ; R. C. 1895, § 6190 ; 1905, ch. 90.] 

§ 8538. When proceeding to be returned to original court. On hearing the
motion, if the facts required by the preceding section to be set out in the 
petition are satisfactorily shown, and it further appears to the court that 
the convenience of the parties interested would be promoted by such change, 
the county judge must make an order transferring the proceeding Lack to the 
court where it was originally commenced ; and the county judge of the court 
orderin..,. the transfer must transmit to the county court in which the proceed
ing was"' originally commenced a certified copy of the order, and all original 
papers on file in his office in the proceeding ; and the county court where the 
pro1'red ing was ori (!inally commenced shall thereafter have jurisdiction and 
powH to make all nr (•essary orrl rrs and rlecrees to close up the administration 
of thP Pst a t c .  [ R. C. 190;;, § 7903 ; R. C. 1895, § 6191 ; 1905, ch. 90.] 
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ARTICLE 4.- RECOitDS OF THE COUNTY COURT. 
§ 8539. Records, what constitute. The records of each county court con

sist of the original papers in the cases adjudicated or pending therein, and 
the books prescribed in the next section. [R. C. 1905, § 7904 ; R. C. 1895, 
§ 6192. ]

§ 8540. Records to be kept. There shall be kept in each county court the
following books of record : 

1. A journal, in which there shall be entered under the proper dates and in
the order in which the transactions take place, respectively, a brief statement 
of the nature and object of each proceeding ; a minute or statement of each 
act of the judge or of the parties therein, except the filing of a paper ; a. 
minute of each hearing or postponement ; the facts appearing by the return 
to each process or mandate issued from the court ; and each decision or 
direction given by the court in the process of a proceeding, and such other 
matters as are specially required to appear of record ; but these provisions do 
not require a minute of the issuance or the return of the subpoena or a state
ment of the evidence or any particulars relating to the introduction of 
testimony, except the names of the witnesses sworn and examined ; such 
minutes to be signed by the judge at the close of the entries for each day. 

2. A docket in which there shall be set apart at least two pages to each
case for entering thereon its title and number, underneath which there shall 
be entered the following particulars, relating to that case : On the first page, 
a. register containing the name of each party to any proceeding therein ; each
guardian or other person having the custody of a party who is under any
legal disability ; each special guardian appointed for a party and each
attorney appearing for a party, together with the posi office address of each
and word or words describing his relation to the case, if a party, as for
example, " heir, " " devisee " or " ward, " or his relation to the party as
" attorney " or otherwise, according to the fact. The name of the attorney,
guardian or custodian must immediately follow that of the party whom he
represents ; and there shall be left sufficient space below the name of each
party to admit of such entries from time to time as occasion requires. New
parties, including persons to whom letters testamentary, of administration or
of guardianship are issued shall be registered in like manner. In the margin
on the left there shall be entered opposite the name of each special guardian or
attorney the date of his appointmerrt or appearance and opposite the name of
each new party, the date on which he became a party ;  and in the margin
on the right, when the relation of a party, attorney or other person ceases,
a minute to that effect. On the page following, a chronological index or
minute of all the proceedings in that case from the beginning until the final
disposition thereof, including a brief statement of the object of each pro
ceeding and a minute of the filing of each pleading or other paper, each
preliminary act of the court or judge, the issuance and return of each citation
or other process, each hearing or postponement, each intermediate or final
order or decree and each act done to carry the same into effect. There shall
be entered on the left band margin the date of each transaction, and in the
margin on the right a reference to the book and page of the journal or record,
where the same appears.

3. Record books in which there shall be transcribed in full every order
affecting a substantial right or directing the performance of a duty and 
every final order or decree, all wills which are admitted to probate and all 
bonds of executors, administrators, guardians and surviving partners of 
deceased persons, which are accepted and approved ; and all letters issu nd to 
executors, administrators and guardians. 

4. There shall be appended to each docket a numerical index referrin�
to each case by number and title, containing the number of each case pro
gressively, i ts title and the number of the page on which it is docketed ; 
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also an alphabetical index arranged with reference to the first letter of the 
family name in the title of each case and containing, in addition to each 
title, the number of the page on which the docket entries begin. When the 
cases are not docketed in one book, there shall be kept in a separate book 
a general index, both numerical and alphabetical, of similar character, 
referring in each instance to the book and page of the docket. The general 
index shall include all cases heretofore commenced in the county court or 
appearing on the records of the probate court conforming in relation thereto 
as nearly as may be to the above requirements. [R. C. 1905, § 7905 ; 1897, 
ch. 111, § 4 ;  R. C. 1899, § 6193. ) 

As to recording county court decrees. Lemery v. Lemery, 15 N. D. 312, 107 N. W. 
365. 

§ 8641. Docket, form of. The docket prescribed by the preceding section
shall be substantially in the following form : 

June 20,
1894. 

Aug. 2, 
1894. 

June 20, 
189-1. 

June 21, 
1894. 

Estate of Richard Roe. 
Register. 

Jane Roe, wife, Athens, N. D. 
Mary Roe, minor heir, Athens, N. D. 
John Bates, custodian, Athens, N. D. 
Chitty, special guardian, Athens, N. D. 
Coke, special guardian, Rome, N. D. 

Estate of Richard Roe. 
Proceedings. 

Proceedings for appointment of administrator. 
John Chitty, Esq., is appointed special guardian for 

Mary Roe, minor, at her request. 
Mary Roe, by her special guardian, filed petition for 

administration of said estate. 
Citation issued returnable Aug. 20, 1894. 

[R. C. 1905, § 7906; R. C. 1895, § 6194. ] 

Revoked 
Aug. 2, 

1894. 

J. 185.

§ 8642. Citation, how issued. Before issuing a citation, the court shall .
if necessary, examine the applicant and other witnesses under oath con
cerning the correct name and post office address of each party to be cited and 

. may issue a subpoena for that purpose. If he is unable after reasonable 
diligence to ascertain such name, the party may be designated by his relation 
to the decedent or otherwise, as nearly as may be. Each party and each 
guardian or attorney for a party who appears in any proceeding must also 
be required to give his own name and post office address which shall be 
entered in the register accordingly and be taken as true thereafter until the 
court is notified of a change. [R. C. 1905, § 7907; R. C. 1895, § 6195. ] 

§ 8643. Books to be numbered progressively. When the docket, journal
or record consists of more than one book, all books of the same name shall 
be numbered progressively from one upwards. [R. C. 1905, § 7908 ; R. C. 
1895, § 6196.) 

§ 8544. Oases, to be numbered how. For convenience in keeping the
books of record the eases in each county court shall be numbered in a single 
and continuing series, oeginning with one or with a number exceeding by 
one the hiJ?hest number so employed before this code takes effect. [B. C. 
1905, § 7909 ; R. C. 1895, § 6197.J 
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CHAPTER 3. 

PARTIES AND PROCESS. 

llTIOLB 1. GENERAL RULES OF PROCEDURE, §§  8545-8550. 
2. SERVICE OF CITATIONS A.ND OTHER PA.PERS, §§ 8551-8559.
3. MANNER AND EFFECT OF APPEARANCE, §§ 8560-8565.
4. CO¥HENCEMENT OF A SPECIAL PROCEEDING AND THE PLBJJ>IN08

THEREIN, §§  8566-8572. 
I. POSTPONEMENT, HEARING AND TRIAL, §§ 8573-8578.
6. DECREES .um ORDERS, § §  8579-8589.
7. MISTAKES, OMISSIONS AND AMENDMENTS, §§  8590-8593.
8. REHEARINGS, §§ 8594-8598.
9. APPEALS, §§ 8599-8624.

10. APPBOV AL Ol1' UNDERTAKINGS AND BONDS, §§ 8625-8627.

ARTICLE 1.- GENERAL RULES OF PROCEDURE. 
§ 8545. Parties in a case, who are. The general parties in a case in the

county court are the person interested in the estate or other subject matter, 
and the executor, administrator or guardian thereof. They are likewise the 
parties who must be cited in each special proceeding in the case, unless the 
parties are specially prescribed, but for distinction the party who presents a 
petition in a special proceeding is known as the petitioner or claimant, and · 
the parties to be cited are known as respondents. If a citation issues for an 
incidental purpose in the course of the administration, the only parties are 
those appearing or cited for such purpose. [R. C. 1905, § 7910 ; R. C. 1895. 
§ 6198.]

§ 8546. Substitution of parties, when. When an heir or devisee dies or
transfers an interest in the estate, his legal representative or successor in 
interest, grantee or assignee may be made a party in lieu of such heir or 
devisee ; and when a party to a special proceeding dies or transfers bis 
interest, while the same is pending, his legal representative or successor in 
interest may likewise be substituted at his own suggestion or at the request 
of another party. Such substitution may be made at any time by order of the 
court, and without notice when the facts are shown by the allegations of a 
pleading or affidavit. [R. C. 1905, § 7911 ; R. C. 1895, § 6199. ]  

§ 8547. Persona interested may become parties. Any other person inter
ested in securing or preventing the relief sought in a special proceeding 
may, by leave of court, become a party and support or oppose the applica
tion or pray for affirmative relief consistent with the facts ; but leave must 
not be granted unless his interest sufficiently appears ; and this section shall 
not be construed to affect a right or interest of such person unless be so 
becomes a party. [R. C. 1905, § 7912 ; R. C. 1895, § 6200.] 

§ 8548. Spe�ial proceeding, how to become a party to. When a statute
provides that a person may present a petition or otherwise become a party 
in a special proceeding, an allegation of his interest in a pleading or affidavit 
is sufficient for that purpose although his interest is denied, unless he has 
been excluded from such interest by a decree of the court from which he 
has not taken an appeal. [R. C. 1905, § 7913 ; R. C. 1895, § 6201.]  

§ 8549. Citation gives jurisdiction. Form of. The process by which the
court obtains jurisdiction in each proceeding of the parties, who do not 
appear therein, is a citation addressed to such parties, by name or other 
sufficient description, informing them of the petition or other application 
upon which it is issued and the relief thereby claimed or the grounds of the 
order upon which it is issued and the direction therein given ; and the time 
and place at which they are required to appear before the court to answer 
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the same with such further particulars as may be specially prescribed by 
statute .  [R. C. 1905, § 7914 ;  Pro. C. 1877, § 302; R. C. 1895, § 6202. ]  

§ 85?0. Time for appearance. The time for appearance must not be more
than sixty days from the date of the citation and each citation must be 
addressed by the style of " The State of North Dakota, " and contain the 
signature of the judge attested by the seal of the court. [R. C. 1905, § 7915 ; 
Pro. C. 1877, § 302 ; R. C. 1895, § 6203. ] 

A1;tTICLE 2.- SERVICE o.r,• CITATIONS AND OTHER PAPERS. 
§ 8551. Citations and notices, how served. Citations and notices, issuing

for service in any proceedings in a county court, must be served upon the 
parties personally or in some other mode as hereinafter prescribed. [R. C. 
1905, § 7916 ; Pro. C. 1877, § 303 ; R. C. 1895, § 6204. ] 

§ 8652. Service on attorney or guardian, when. When a party on whom
service is required has a guardian or attorney of record in the case, service 
must be made on the guardian or attorney and such service is deemed to 
be service cm the party so represented ; except that a citation must be served 
on a party represented by a guardian if more than ten years of age, as well 
as on the guardian. [R. C. 1905, § 7917 ; R. C. 1895, § 6205. ]  

§ 8663. Service by mail, when and how made. After a party bas appeared
or has been cited to appear in a case, each citation or notice subsequently 
issued in the same case may be served by mail upon him or upon his guardian 
or attorney of record as prescribed by the last section. But service by mail 
is not sufficient when a citation requires a party to appear in person, or 
issues upon an application to revoke the probate of a will or set aside a 
decree awarding a final settlement or distribution, or when the court directs 
service in some other mode. [R. C. 1905, § 7918 ; R. C. 1895, § 6206.] 

§ 8654. Service by publication, when. Service by publication may be sub
stituted for personal service by a direction of the court authorizing such 
serviee, in either of the following cases : 

1 .  When the party who is required to make or procure service or his 
attorney files an affidavit stating that he cannot obtain personal service on 
a person to be served, because he is unable to ascertain where such person 
may be found, he having no known place of residence within the state, if 
the court is further satisfied upon an examination as prescribed in section 
8542 that the statements of the affidavit are true. 

2. When it is established in like manner or appears upon the records in
the case, that the person to be served is a nonresident of this state. [R. C. 
1905, § 7919 ; R. C. 1895, § 6207 ; 1905, ch. 92, § 1. ] 

§ 8655. Mode of service indorsed on citation or notice. Every direction
for service by publication or other directi.on given by the court respecting the 
mode of service must be indorsed on the citation or notice. [R. C. 1905, 
§ 7920 ; R. C. 1895, § 6208 ; 1905, ch. 92, § 2 . ]

§ 8566. Personal service, how made. Personal service within the state
or elsewhere may be made and proved in the manner prescribed by the code 
of civil procedure for the personal service of a summons. [R. C. 1905, § 7921 ; 
R. C. 1895, § 6209. l

§ 8557. Service by publication, how made and proved. Service by publica
tion is effected by printing and publishing the citation or notice to be served 
three times, once each week for three successive weeks in a newspaper, pub
lished in the county to be selected by the petitioner or his attorney, and is 
deemed complete on the day of the last publication and may be proved by 
affidavit as provided by section 7913  of the code of civil procedure. [R. C. 
1905, § 7922 ; R. C. 1895, § 6210 ; 1 905. ch . 92, § 3 . ]  

§ 8558. Service by mail, how made and proved. Service by mail is  effected
by depositin i:r in  the post offi('P a tru(' eopy of the citation or notice to be 
t;erved, inclos('d in a pla in '"' a l 1•<l envelope with the postage thereon fully 

'.!0:\4  



l'arties and Proce88. PROB�\TE CODE. §§ 8558-8564

paid, directed to the person to be served at his post office address ; and is 
proved by the affidavit of any person having knowledge of the facts, or by 
a statement thereof in the journal when the mailing is done by the judge. 
[R. C. 1905, § 7923 ; 1897, ch. 111, § 5 ;  R. C. 1899, § 6211. ] 

§ 8559. Citation, when it mUBt be served. Unless otherwise specially
prescribed by law, a citation issued upon a petition must be served at least 
twenty days before the time therein specified for appearance ; every other 
citation must be served at least five days before the time specified for appear
ance ; and each notice which refers to a future time must be served at least 
five days before the time so designated. When service is made by publication 
such time must be computed from the date of the last publication, and whea 
service is made by mail there must be allowed in every instance an additional 
period of five days computed from the date of mailing. [R. C. 1905, § 7924 ; 
Pro. C. 1877, § 305 ; R. C. 1895, § .. 6212. ) 

ARTICLE 3.- MANNER AND EFFECT OF APPEARANCE. 

§ 8560. Appearance, how made. In a county court every party of fuli
age, who has not been judicially declared incompetent to manage his affairs, 
may appear and prosecute or defend a proceeding in any case either in person 
or by an attorney regularly admitted to practice in this state, except when 
he is required to appear or otherwise act in person, pursuant to a special  
provision of this code; and is  held to appear in each proceeding from the 
time when he has been duly cited to appear. [R. C. 1905, § 7925 ; R. C. 1895. 
§ 6213. J

§ 8561. Appearance by a minor, how made. When a minor or a person
who has been judicially declared to be incompetent to manage his affairs is 
a party, he must appear and act by guardian except when he makes 
application for the appointment of a guardian ; but if he is a respondent, the 
guardian cannot appear for him until he has been duly served with a citation 
unless the proceeding relates directly to his estate or he is a minor under 
ten years of age. If he has no guardian appearing for him, a special guardian 
must be appointed, as prescribed in the next section. [R. C. 1905, § 7926 ; 
R. C. 1895, § 6214. ]

Control of guardian ad !item over action. 16 L.R.A. 507. 
§ 8562. Special guardian. Qualiftcations. How appointed. A special

guardian must be some capable and disinterested person appointed by order 
of the court with the written consent of the person appointed. Such appoint
ment may be made summarily at any time upon the application of thf' 
incompetent party or a relative or friend of such party, for the purpose of 
commencing a proceeding or maintaining his interest in a pending pro
ceeding ; or without an application at any time after he has been duly cited 
to appear in any proceeding ; or whenever in the course of a proceeding in 
,vhich he is represented by a guardian the court has any reason to suppose 
that his interest requires the appointment of another guardian. A special 
guardian so appointed in any case is authorized to appear in the subsequent 
proceedings therein to which his ward is a party until the appointment is 
revoked. [R. C. 1905, § 7927 ; Pro. C. 1877, § 308; R. C. 1895, § 6215.] 

§ 8563. Special guardian to qualify same as general guardian. A special
guardian must not receive any money or property belonging to the ward 's 
�state, unless he qualifies in the same manner as a general guardian ; and 
a guardian, general or special, cannot act in any matter in which his interest 
is adverse to that of the ward. [R. C. 1905, § 7928 ; R. C. 1895, § 6216. J 

§ 8564. Appearance . of guardian, effect of. Subject to the foregoing
restrictions and in the absence of fraud, collusion or mistake, prejudicial to 
the interest of the ward, the appearance in his name of his general or special 
guardian by leave or direction of the court in any proceeding is deemed to be 
the appearance of the ward, and has the same effect in that proceeding as if
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he was competent to appear in person. [R. C. 1905, § 7929 ; Pro. C. 1877,
§ 311 ; R. C. 1895, § 6217. )

Power of  guardian or guardian ad !item to  enter appearance of ward. 32 L.R.A. 683. 
§ 8565. Appearance, how effected. Notice of all proceedings. An appear

ance in any proceeding is effected by giving notice of the appearance in open 
court either orally or in writing or by pleading, or making application therein 
to the court for an order or direction of any kind. A party who appears, 
or is held to appear, as hereinbefore prescribed, is deemed to have knowledge 
of each postponement, and all other . acts done in the course of the proceeding 
from the commencement until the :final disposition thereof, without further 
notice, except such as is imparted by the records of the court. A party who 
appears as hereinbefore prescribed, may waive in writing the service of any 
further citation, notice or papers in the proceeding and thereafter no such 
citation, notice or paper need be served on pim. [R. C. 1905, § 7930 ; R. C. 
1895, §§ 6218, 6219 ; 1901, ch. 60.] 
ARTICLE 4.- COMMENCEMENT OF A SPECIAL PROCEEDING AND THE PLEADINGS

THEREIN.
§ 8566. Special proceedings, how commenced. A special proceeding in

the county court is commenced by the voluntary appearance and pleading 
of all the parties, or by the presentation of a petition by a competent party 
!lnd the issuance of a citation to the other parties. [R. C. 1905, § 7931 ; 1897, 
::ih. 111, § 6 ;  R. C. 1899, § 6220. ) 

§ 8667. Proceeding by citation. Time to plead. When the proceeding is
::ommenced by citation the respondents shall plead at the time when they are 
cited to appear unless the court allows further time ; but a party in default 
may be allowed to plead at any time before the hearing is conclude<l on 
such terms as the court deems just. [R. C. 1905, § 7932 ; R. C. 1895, § 6221.]  

§ 8568. Pleadings in a special proceeding. The pleadings in a special pro
ceeding in the county court are the petition and the answer or cross petition 
of a respondent. Several parties may unite in a pleading when, as between 
themselves, their respective interests are not adverse. All pleadings must be 
filed in writing and every pleading except the answer of a special guardian 
must be verified as prescribed in the code of civil procedure . [R. C. 1905, 
§ 7933 ; R. C. 1895, § 6222. ]

§ 8569. Petition, contents of. A petition must set forth the facts which
authorize the special proceeding, entitle the petitioner to relief therein and 
show the relation of the other parties to the estate or matter in question 
according to the provisions of this code which relate to that proceeding, 
with a prayer for the relief which the petitioner claims therein. [R. C. 1905, 
§ 7934 ; R. C. 1895, § 6223.]

§ 8570. Answer, contents of. The answer may admit or deny the allega
tions of the petition or any material fact therein stated and allege new matter 
of defense to the whole or any part of the relief claimed. [R. C. 1905, § 7935 ; 
R. C. 1895, § 6224.]

§ 8571. Pleadings, requisites of. The formal requisites of a pleading are
as follows : 

1. The caption, which shall contain the name of the county and court
and title of the case, as for example, " Estate of A. B., deceased, " or 
" Guardianship of C. D., minor, " and the names of the parties to the special 
proceeding, distinguishing them as petitioner and respondent, followed by 
a word or words descriptive of the pleading, as for example, " Petition for 
probate of will. " 

2. The statement of facts.
3. The prayer for relief ; but no prayer is necessary in an answer except

for the purpose of claiming affirmative relief. 
4. The si gnature of the party or his attorney or guardian.
5. The verification. [R. C. 1905, § 7936 ; R. C. 1895, § 6225.J
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§ 8572. Issue, how raised. An issue arises upon each of the following
allegations of a pleading : 

1. Upon each averment in the petition of the execution of a will, or of the
death of any person when necessary to jurisdiction, or of any fact alleged 
as cause for setting aside a decree or order of the court, although not 
controverted by answer. 

2. Upon every other material allegation of a petition which is controverted
by answer. 

3. Upon every fact alleged in the answer except an admission of a fact
alleged in the petition: [R. C. 1905, § 7937 ; R. C. 1895, § 6226.] 

ARTICLE 5.- POSTPONEMENT, HEARING AND TitIAL. 

§ 8573. Respondent, when a new citation issues. When a respondent fails
to appear at the time specified in a citation the court must ascertain from 
the proofs of service, whether he has been duly cited to appear ; and unless 
the service is deemed sufficient a new citation must be issued to such party 
or parties and the hearing must be postponed until the time therein specified.
[R. C. 1905, § 7938 ; R. C. 1895, § 6227. ]  

§ 8574. Postponement, when granted or ordered. After issue is joined by
the pleadings either party is entitled to a postponement for a reasonable 
time to procure the attendance or deposition of a witness or otherwise prepare 
for the trial. A reasonable postponement may also be granted at any time 
to allow a party to plead, or for any other meritorious cause. A postponement 
may also be ordered because the judge is sick or otherwise engaged, or because 
he desires time in which to prepare his decision. [R. C. 1905, § 7939 ; R. C. 
l 895, § 6228. ]

§ 8575. Postponement, how ordered. A postponement may be ordered with
out a written application and an adjournment of the court from time to time 
in the progress of a hearing operates as a postponement without a formal hear
ing. EvP-ry postponement must be to a day certain ; but an indefinite post
ponement or a failure to resume the hearing at the appointed time by reason 
of the absence of the judge or for other cause does not invalidate or otherwise 
affect any act previously done, but operates only as a postponement of the 
hearing until further notice. [R. C. 1905, § 7940 ; R. C. 1895, § 6229.J 

§ 8576. Court to try issues, when. After the respondents have had an
opportunity to plead the court must try the issues, hear the allegations and 
proofs of the respective parties, and make such decision upon the facts thereby 
found as justice and equity require. Every issue prescribed by section 8572 
of this chapter must be tried upon the testimony of witnesses sworn and 
examined in open court or taken in the form of deposition according to the 
rules of evidence applicable in a civil action except when the same are modified 
by the following provisions of this article. [R. C. 1905, § 7941 ; R. C. 1895, 
§ 6230. ]

§ 8577. Court, powers of. The court may examine the parties and other
witnesses and inquire into all the facts and circumstances as to any material 
fact, although no issue is joined thereon ; and may also in its discretion refuse 
to bear the deposition of any witness residing within the state, who is com
petent and able to appear and give testimony in person, unless satisfied that 
the necessary expense or inconvenience of procuring his attendance ought not 
to be incurred. [R. C. 1905, § 7942 ; R. C. 1895, § 6231.] 

§ 8578. Deposition, when taken. When it is satisfactorily shown by affidavit
that a material witness within the county is so aged, sick or infirm that his 
attendance cannot be compelled without endangering his life or health and 
there is no good reason to suppose that he will be able to attend within a rea
sonable time to which the hearing may be postponed, the judge shall proceed 
to the place where the wihwss is and there take his testimony as in open 

�037 



§ §  8578-8585 PROBATE CODE. Part-ies and Proce�s. 

court ; but if an interested party so requests, the testimony of such witness 
must be taken in the form of a deposition. [R. C. 1905, § 7943 ; 1897, ch. 111, 
§ 8 ;  R. C. 1899, § 6232. ]

ARTICLE 6.- DECREES AND ORDERS. 

§ 8579. Decision in a special proceeding contains what. A decision of the
county court upon the pleadings and proofs in a special proceeding shall state 
the material facts found by the court and award relief consistent therewith 
and with such directions as may be necessary or proper to give effect to the 
same and is a final determination of the rights of the parties so adjudicated, 
styled indifferently a decree or final order. [R. C. 1905, § 7944 ; Pro. C. 1877. 
§ 299 ; R. C. 1895, § 6233. ]

Probate court's order for sale of property is to be accorded same force aa circuit 
court judgments, although it does not set forth facts showing sale to be neceBSary. 
Blackman v. Mulhall, 19 S. D. 534, 104 N. W. 250. 

Findings of fact, conclusions of law and statement of relief awarded embodied in 
single document constitute county court decree. Lemery v. Lemery, 15 N. D. 312, 107 
N. W. 365. 

§ 8580. Decree, to contain what. A decree which settles an acc01mt must
intelligibly refer to a statement of the account on file and contain a summary 
thereof as settled. [R. C. 1905, § 7945 ; R. C. 1895, § 6234. ] 

§ 8581. Order, how obtained. Every direction entered of record or given
in writmg by a county court and not included in a decree is styled an order. 
Each order must be founded on a written application, unless the court is 
expressly authorized to make the same at its discretion or otherwise on its 
own motion. Each application for an order is styled a motion, but when the 
facts relied on as ground of a motion do not appear of record they must be 
set forth by affidavit. [R. C. 1905, § 7946 ; R. C. 1895, § 6235. ] 

§ 8582. Order, contents of. An order based upon facts within the knowl
edge of the judge, or upon facts proven by the testimony of a witness, must 
contain a statement or recital of the existence or proof of the facts which 
authorize the order. But when an order is made upon matter of record, a 
reference to an affidavit, pleading or other record upon which such facts 
appear is sufficient. [R. C. 1905, § 7947 ; R. C. 1895, § 6236. ] 

§ 8583. Order, may be given when. An order prescribing the mode of
serving a citation or appointing a special administrator or appraiser, a restrain
ing orJcr, an order requiring a return to be made, or an account to be rendered , 
or any peremptory or other order which the court is expressly authorized to 
make w ithout a previous application, may be given at any time when a motion 
for such order is made or presented. [R. C. 1905, § 7948 ; R. C. 1895, § 6237. ) 

§ 8584. Order, persons affected to be cited. Brfore an order can be given
upon a motion which does not come within the provisions of the last section, 
all persons who will be affected by the order must be cited to appear and 
be given an opportunity to defend against the same, but when a motion is 
presented in the course of a pending proceeding it is not necessary to cite any 
person who at the time of presentation appears or is held to appear in such 
proceeding. [R. C. 1905, § 7949 ; R. C. 1895, § 6238. ] 

§ 8585. Objections to a.n order, how taken. At any hearing upon a motion,
or in pursuance of a citation issued upon an order, any objection arising upon 
the facts set forth in the motion or order or otherwise appearing of record 
may be presented either orally or in writing ; but no issue of fact arises unless 
the respondent answers by affidavit, controverting a material fact set forth as 
ground of the motion or order or alleging new matter in defense, justification 
or excuse .  \Vhen an issue i s  so presented it  may be submitted by consent of 
the parties upon their respective affidavit .c; ,  wh ich shall thereupon be treated 
as <. h,posit ions ; oth erwise sneh issue mm,t uc trird in the same manner as the 
issu<' spec ified in section K,72 of th i s  ehapter .  [ R. C. 1905, § 7950 ; R. C. 1895. 
� 62 :1!} . ) 
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§ 8586. Oosta, when awarded. Costs may be awarded in a decree or order as
follows : 

1. When there is no contest, the petitioner if successful is entitled to costs
payable out of the estate. 

2. When there is a contest, the successful party is entitled to costs payable
by the adverse party or out of the estate as justice requires ; but if the opposing 
parties are each in part successful, the award of costs is in all respects in the 
sound discretion of the court with the limitations hereinafter prescribed. 

3. Costs �annot be awarded against an executor, administrator or guardian,
personally, unless incurred by his neglect or misconduct. 

4. Costs payable out of the estate may be awarded in favor of an executor,
administrator or guardian, acting in good faith, although unsuccessful. 

5. A reasonable sum payable out of the estate must be awarded in favor of
a party appearing by a special guardian as compensation for his services ; 
but for the benefit of the estate the court may include a like sum in the amount 
a_warded against an adverse party, or direct the same to be deducted in the 
final distribution from the share of the party so appearing. 

6. Except as provided in the preceding subdivision, the sum awarded as
costs in favor of a party must not e.xceed the amount of his expenses actually 
and necessarily incurred in procuring the service of process and the attendance 
of his witnesses or their depositions, and must be determined by the court 
upon an itemized statement of the expenses so incurred, verified by the affidavit 
of the party or his attorney and presented at or before the announcement of 
the decision. [R. C. 1905, § 7951 ; R. C. 1895, § 6240.J 

§ 8587. Decree or order for money, how enforced. A decree or final order.
which directs the payment of a sum of money by a party personally, may be 
enforced by an execution against his property, issued by the judge and made 
returnable to the county court, and must require the officer to apply the money 
thereupon collected in accordance with the. order or decree. In other respects 
the process and mode of collection shall conform to the provisions of the code 
of civil procedure relating thereto, a decree bdng for that purpose regarded 
as a judgment. [R. C. 1905, § 7952 ; R. C. 1 895, § 6241 . ]  

§ 8588. Decree or order t o  perform a.ny act, how enforced. A decree or
order, which requires or prohibits the performance of any act other than the 
payment of money by a party or other person, may be enforced by serving a 
certified copy of such order or decree personally on the party or person who 
is required thereby or by law to obey it and by punishing him for a contempt 
of court if he refuses or willfully neglects to obey it. A decree or order, 
which directs the payment or delivery of money to an executor, administrator 
or guardian entitled to receive it or directs the payment or delivery by an 
executor, administrator o:r: guardian of money by him received by virtue of 
his trust, may be enforced iJ:1 like manner. [R. C. 1905, § 7953 ; R. C. 1 895. 
§ 6242.)

§ 8589. Punishment for contempt does not bar action on bond. .-The puu 
ishment o f  a delinquent for a contempt o r  the levy o f  a n  execution upon his 
property as prescribed in the last two sections does not bar or suspend an 
action against him or the sureties on his bond in relation to the same matter, 
or otherwise affect such action as respects any sum remaining unpaid. [R. C .  
1905, i 7954 ; R .  C .  1895, § 6243. )  

ARTICLE 7.- MISTAKES, OMISSIONS AND AMENDllENTS. 
§ 8590. Court may amend process, when. A county court may at any t�m�

on motion of a party amend its process by correcting a mistake or supplym � 
an omissil}n in any respect, when the defect has not prejudiced and the amend 
ment will not injure the part:-,· to or against whom such process was i �� 1wd : 
and may in like manner perm i t  a n•t urn or other intermediate proceedmg to  
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be amended in accordance with the facts. [R. C. 1905, § 7955; R. C. 1895, 
§ 6245.]

§ 8691. Amendments to pleadings for mistakes allowed. A county court
niay also on motion of a party and in furtherance of justice at any time permit 
such party to amend any pleading or motion by adding or striking out the 
name of a party or by correcting a mistake in the name of a party or a mistake 
in any other respect or by inserting other allegations material to the case or 
by conforming the allegations to the facts proved. And no decree or order 
shall be vacated, revoked or reversed for an omission in the findings of any 
material fact which actually existed or for the nonaverment of any fact in a 
pleading or other paper if the existence of such fact is established when the 
objection is taken ; but the court shall amend the defect or direct an amend
ment as the circumstances require. [R. C. 1905, § 7956 ; Pro. C. 1877, § 299 ; 
R. C. 1895, § 6246. ]

§ 8592. Amendment, costs allowed when. Every amendment authorized by
this article may be made without prejudice to any act previously done to take 
effect as Qf the date of the original proceeding, but when an amendment is 
made ' in any proceeding after a decision is rendered costs may be awarded 
against a party in whose favor the amendment operates as the court shall 
deem just and proper. [R. C. 1905, § 7957; R. C. 1895, § 6247.] 

§ 8593. Hour intended. Whenever a future day is specified in a citation ,
notice or  order for any purpose, and no  particular hour i s  specified the time 
intended shall be taken to be the hour of ten o 'clock in the forenoon of thP 
day named. [R. C. 1905, § 7958 ; R. C. 1895, § 6248.] 

ARTICLE 8.- REHEARINGS. 

§ 8594. Rehearing is what. A rehearing is a re-examination of the fact.'> 
involved in a decree or order upon the grounds set forth in a motion or petition 
to open and vacate or modify the same or some part thereof. [R. C. 1905, 
§ 7959 ; R. C. 1895, § 6249.]

§ 8595. Rehearing, for what ca.uses granted. A rehearing may be granted
for either of the following causes : 

1. Mistake, inadvertence, surprise or excusable neglect of the party making
the application. 

2. Any irregularity in the service of process or any fraud or misconduct
of the prevailing party or his attorney or agent, or any abuse of discretion 
on the part of the court, which prevented the applicant from appearing or 
maintaining a material issue on his part at the former hearing. 

3. Newly discovered evidence material to the issue which could not with
reasonable diligence have been produced at the former heariug by the party 
making the application. 

4. The nonexistence of any fact necessary to jurisdiction. [R. C. 1905,
§ 7960 ; R. C. 1895, § 6250. ]

§ 8596. Rehearing, application for. An application for a rehearing may be
made by motion or petition according to the mode in which the original appli
cation was made, and the parties interested must be cited accordingly. But 
every application upon any ground specified in the first subdivision of the pre
ceding section must be made within thirty days from the date of the order 
or decree, and every application made upon grounds specified in the second 
and third subdivisions must be made within one year from the date of the 
decree or order to which it relates. [R. C. 1905, § 7961; R. C. 1895, § 6251.] 

§ 8597. Application for a rehearing, must show what. In addition to one
or more of the foregoing causes every application for a rehearing must set 
forth each material issue which the applicant expects to maintain or desig
nate the same by reference to his former pleading and no other issue can be 
tried. The causes so alleged and the issues so presented may be controverted 
as in other cases ; and after }waring the  allrgations and proofs of the parties 
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the court shall grant or deny the application as justice anJ. equity require. 
[R. C. 1905, § 7962 ; R. C. 1895, § 6252. ] 

§ 8698. Application granted. Duty of court. If the application is granted
the court must make a decree or order vacating the former decree or order, 
or revoking so much thereof as may be necessary and awarding such further 
relief as the facts may justify. [R. C. 1905, § 7963; R. C. 1895, § 6253.] 

ARTICLE 9.- APPEALS. 

§ 8699. Appeals, who may take and from what. Any party_ or other person
specified in the next section who deems himself aggrieved may appeal, as 
prescribed in this article, from a decree or from any order affecting a sub
stantial right made by a county court to the district court of the same county. 
(R. C. 1905, § 7964 ; Pro. C. 1877, § 312 ; R. C. 1895, § 6254. ) 

Guardian of incompetent may appeal from revocation of appointment. Re Olson, 10 
S. D. 648, 75 N. W. 203.

A.a to appeal from county court decree. Lemery v. Lemery, 15 N. D. 312, 107 N. W.
365. 

Executor entitled to appeal from probate or refusal to probate will. Halde v. Schult,:,
17 S. D. 465, 97 N. W. 36!1. 

Right of administrator to appeal from default judgment. Re Carvers'• Estate, 10  
S .  D. 609, 74  N.  W. 1056. 

§ 8600. Appeal, parties to. Each person who was a party to the proceeding
in the county court and each other person who has or claims in the subject 
matter of the decree or order a right or interest which is affected by an appeal 
may take an appeal and all parties interested must be made parties to the 
appeal. [R. C-. 1905, § 7965 ; 1897, ch. 111, § 9; R. C. 1899, § 6255.] 

§ 8601. Appeal, how taken. To effect an appeal the appellant must canst•
a notice of the appeal to be served on each of the other parties and file such 
notice with the proofs of service, and an undertaking for appeal in the count�· 
court within thirty days from and after the date of the order or decree ; but 
when the party taking an appeal files such notice and announces the filing 
orally in open court at the time when the decision is given no other or furthe1 · 
service of the notice is necessary. [R. C. 1905, § 7966 ; Pro. C. 1877, § 315 ; 
R. C. 1895, § 6256.]

§ 8600. Appeal not effected, when. An appeal from an order which directs
the payment of a fine as a punishment for a contempt is not effected, unless 
the amount of the fine is also deposited with the county judge within the pre
scribed time to abide the order of the appellate court. [R. C. 1905, § 7967 ; 
Pro. C. 1877, § 319; R. C. 1895, § 6257.] 

§ 8603. Appeal by executor, adminiatrator or gua.rdian. An executor, admin
istrator or guardian may appeal without filing an undertaking from a decree 
or order made in any proceeding in a case in which be has given an official 
bond; and when he appeals in that manner the bond stands in place of such 
undertaking. A special guardian may appeal without filing an undertaking, 
although .he has not given bond, but the appeal will not operate as a stay 
unless taken from an order which grants or refuses a transfer of the case. 
fR. C. 1905. § 7968 ; Pro. C. 1877, § 331 ; R. C. 1895, § 6258.J  

Inapplicable to appeal by  administrator from decision of county court revoking pro
bate and letters issued. Ransier v. Hvndman, 18 N. D. 197, 119 N. W. 544. 

Appl ies only to appeals from county court ; must give cost bond on appeal from 
justice court. Richardson v. Campbell, 9 N. D. 100, 8 1  N. W. 31.  

Does not e.-cempt special administrator from giving appeal bond. Re Tabor, 13  S. D. 
81, 82 N. W. 398. 

§ 8604. Appeal, extension of time. When the appellant seasonably and in
good faith serves a notice of appeal on some of the parties, but through mistake 
or excusable neglect fails to obtain service on all, or in like manner omits 
to do any other act necessary to perfect the appeal or effect a stay, the conntv 
court upon proof of the facts by affidavit may, in it.s discretion, extend the 
l ime for perfecting the service or other a�t 11..'ld permit an amendment accord-
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ingly upon such terms as justice requires. [R. C. 1905, § 7969 ; Pro. C. 1877,
§ 328 ; R. C. 1895, § 6259. )

§ 8605. Parties to an appeal, how brought in. A party specified in section
8600, who was not served with notice by reason of the fact that his interest 
or claim did not appear upon the records of the county court at the time wheu 
the appeal was taken, is deemed to have been duly served from the time when 
he appears in the district court for any purpose connected with the appeal, 
or he may be brought in by order of the d istrict court on such notice as the 
court shall prescribe .  [R. C. 1905, § 7970 ; R. C. ] 895, § 62CO.] 

§ _ 8Zi06. Appeal on question of law, how perfected. For the purpose of
takmg an appeal on questions of law alone, the notice must contain a state
ment to that effect, and specify the erro1·s in law which the appellant intends 
to rely on as grounds of the appeal and the time and place at which the appeal 
will be brought on for trial. Every other notice of appeal is sufficient which 
designates the party who appeals and the order or decree from which the 
appeal is taken and the intermediate orders if any upon which the appellant 
desires a review. And every appeal must be held to have been taken upon 
the facts and matter in law generally, unless the notice clearly indicates an 
intention to appeal on questions of law alone, but the appellant may by his 
notice restrict the appeal to any specific direct.ion or award contained in a 
decree, if the issue upon which the same depends can be separately tried and 
determined without prejudice to any other part of the decree. [R. C. 1905, 
§ 7971 : Pro. C. 1877. § 316 : R. C. 1895. § 6261 . 1

Notice of appeal to be filed with judge of county court. Starkweather v. Bell, 12
S. D. 146,  80 N .  W. 183.  

§ 8607. Specification of errors on appeal. A specification of errors must
contain a reference to each particular error appearing of record in the decree 
or order in the proceedings on which it is founded to which the appellant 
objects. [R. C. 1905, § 7972 ; 1897, ch. 111, § 10 ; R. C. 1899, § 6262. ]  

§ 8608. Undertaking on appeal. Stay. An undertaking on appeal must be
executed in favor of the appellees in such sum as the county court shall pre
scribe by the appellant or his agent or attorney in bis name and sufficient 
sureties approved by the judge, to the effect that the subscribers will pay to 
the partirs entitled thereto all costs of the appeal that shall be awarded against 
the appellant by direction of the district court not exceeding the sum therein 
stated. But the execution or enforcement of the decree or order appealed 
from shall not be stayed, unless the instrument contains a further undertaking 
to the effect that the subscribers will also pay all damages which the appellees 
or any of them shall sustain by reason of the appeal or a separate undertaking 
to that effect is executed and filed in like manner. [R. C. 1905, § 7973 ; Pro. 
C. 1877, § 317 ; R. C. 1895, § 6263. ]

Sufficiency of appeal bond. Skinner "· Holt, 9 8. D. 427, 69 N. W. 595, 62 Am. St. 
Rep. 878. 

§ 8009. Undertaking, a.mount of. The sum prescribed in an undertaking
for costs must not be less than one hundred dollars. The sum prescribed in 
an undertaking for damages shall be such further sum as the judge deems 
sufficient, and to aid him in determining the same or the sufficiency of the 
sureties, the jndge may examine the sureties and other witnesses under oath . 
After an appeal is perfected the district court may by order require the appel
lant to give a new undertaking in a larger sum or with other sureties when the 
sum specified in the original undertaking is deemed insufficient or a surety is 
found to be insolvent, bas removed from tl1e state or is of doubtful financial 
responsibility, and unless the order is complied with the appeal may be dis
missed or the stay dissolved as the case requires. (R. C. 1905, § 7974 ; Pro. C. 
1 877. § 320 ; R. C. 1895, § 6264. 1 

§ 8610. Undertaking, obligations of. The prrscrihcd undertaking for the
payment of damages creates nn ohl igat ion on the part of the principal an� 
sureties executing the same to  cornpe1 1 sat c each of the appellees for all pecum-
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ary loss and injury which he shall sustain in consequence of the appeal respect· 
ing each and every right or claim which was determined or enforced in his 
favor by the decree or order from which the appeal is taken so far as the 
same shall be affirmed or otherwise sustained by the appellate court. When 
the <lecrec or order directs the appellant or another party to pay or deliver 
money or other property, or to perform any other act to which the stay appiied, 
all loss and inj1,1ry sustained by an appellee in consequence of its detention 
from the time when the direction was given or by reason of any failure on the 
part of the appellant or such other party to pay or deliver the same in accord
ance with the decision or direction of the appellate court, and in as good 
condition as at the time when he was directed to do so by the county court, 
is deemed to be sustained in consequence of the appeal. When the order directs 
the conunitment of the appellant or another person for disobeying any order 
except for the payment of a fine, all loss and injury resulting from his dia
obedience is likewise deemed to have been suffered in consequence of the 
appeal. 'l'he obligation matures, at the time of the decision in the appellate 
court, but no action can be maintained thereon until ten days thereafter. 
[R. C. 1905, § 7975; Pro. C. 1877, §§ 315, 319; R. C. 1895, § 6265.] 

§ 8611. Appeal stays further proceedings, when. Except when there is an
express provision to the contrary in this article, a perfected appeal stays the 
execution or enforcement of the decree or order appealed from until there 
has been a determination of the appeal or a dissolution of the stay in the dis
trict court; and an appeal from an order granting or refusing a transfer of 
the case likewise stays all further proceedings in that case. In other respects 
the decrl'e or order of the county court remains unaffected until reversed or 
modified by direction of the appellate court. [R. C. 1905, § 7976; R. C. 1895, 
§ 6266.]

§ 8612. Appeal does not st&y prob&te of will or letters of administration,
when. An appeal from a decree or order admitting a will to probate or grant
ing letters \estamentary, or letters of administration, does not stay the issuing 
of letters when, in the opinion of the county judge manifested by an entry 
upon the journal, the preservation of the estate requires that such letters 
should issue. But the letters so issued do not confer power to sell real prop
erty· by virtue of any proyision in a will or to stay or satisfy legacies, or to 
distribute the property of the decedent until the determination of the appeal. 
[R. C. 1905, § 7977: Pro. C. 1877, § 322; R. C. 1895, § 6267.) 

Right to iasue lettera of administration in spite of appeal. Re Taber, 13 S. D. 62; 
82 N. W. 398. 

§ 8613. Appeal does not stay order for speci&l administrator or revoke pro
bate of will. An appeal does not stay the execution or enforcement of a 
decree or order wliich appoints a special administrator or revokes the probate 
of a will or suspends or removes an executor, administrator or guardian, or 
revokes his appointment. [R. C. 1!J05, § 7978; Pro. C. 1877, § 323; R. C. 1895, 
§ 6268.)

§ 8614. Transcript on a.ppeal, judge perfects. When an appeal is perfected,
the county judge must make and certify to the district court a complete tran
script of the papers and other records upon which the appeal is taken or so 
much thereof as may be material, together with the notice of appeal and proof 
of service. the undertaking and other matters of record relating to the appeal; 

. and unless such transcript is delivered to the clerk within ten days, the dis
trict court may on motion of any party interested require and compel him to 
make and certify the same and may in like manner require him to amend the 
transcript as often as may be necessary or to certify and send up a will or 
ether written instrument in its original form. When all the proofs upon which 
tl1e court acted appear in the transcript the certificate shall so state. [R. C. 
1905, § 7979; Pro. C. 1877, §§ 324,327; R. C. 1895, § 6269.) 

Trial de no,'o in appellate <'ourt. Green v. Sabin, 12 B. D. 496, 81 N. W. 904; Engle 
v. Yorks, 't S. D. 254, 64 N. W. 132.
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se,arate appeals by different claimants from appointment of administrator will be
ec>ns1dered ae one ease. Re McClellan, 20 S. D. 498, 107 N. W. 681. 

Circuit court on appeal can try only questions presented by record in county court. 
Re Skelly, 21 S. D. 424, 113 N. W. 91. 

§ 8616. Appeal docketed in district court, when. Upon the delivery of such
transcript and payment of the clerk's fee, the appeal must be docketed in the 
district court and placed on the calendar of causes for trial according to 
the date on which it was perfected and without a notice of trial or note of 
issue at the next term convening, not less than ten days after the taking of the 
appeal, and must be disposed of accordingly during the term, unless sooner 
disposed of in pursuance of the provisions of the next section. [R. C. 1905, 
§ 7980; R. C. 1895, § 6270.]

§ 8616. Appeal on questions of law. Time of hearing. When the appeal
is taken upon questions of law alone, the time and place of hearing specified 
in the notice of appeal may be any time and place at which an issue of law 
may be tried in the district court, and a hearing may be had accordingly; 
provided, however, that such time shall not be less than ten days after the 
service of the notice, nor later than the first day of the term specified in the 
preceding section. Upon a failure to obtain a hearing a new notice of the time 
and place of hearing may be given as often as may be necessary, and the 
appeal may, notwithstanding any such notice, be brought to a hearing at any 
time by an appellee upon a like notice served on the appellant or his attorney 
of record in the county court. [R. C. 1905, § 7981; R. C. 1895, § 6271.] 

§ 8617. Appeal to be dismissed, when. If the transcript is not certified to
the district court on or before the second day of the term designated in section 
8615 and the appellant cloes not make application for an order requiring the 
same to be certified forthwith or if the appeal has not been sooner disposed 
of and the appellant fails to do any act necessary in order to have the same 
docketed and brought upon the calendar on or before the second day of such 
term, any appellee may have the same so entered by order of the court upon 
the production of a certified copy of the decree or order appealed from and 
the notice of appeal, and thereupon the appeal shall be summarily dismissed 
with ten dollars costs to such appellee, unless the appellant satisfactorily 
excuses his default and forthwith pays such costs. [R. C. 1905, § 7982; R. C. 
1895, § 6272.] 

§ 8618. Appeal dismissed a.fflrms decree or order. A dismissal of an appeal
by order of the district court in pursuance of any provision of this article is 
in effect an affirmance of the decree or order appealed from. [R. C. 1905, 
§ 7983 ; Pro. C. 1877, § 328 ; R. C. 1895, § 6273.]

§ 8619. Powers of district court on appeal. At a hearing of the district
court on an appeal taken upon questions of law alone the decree or order of 
the county court shall be reviewed only so far as may be necessary and with 
a view to correct errors appearing upon the record which injuriously affect 
a right or claim of the appellant and are specified in the notice of appeal; 
but when a specification relates to a discretionary award or direction given 
upon facts shown by the record, the district court has the same discretion that 
the county court had. Each specification may be overruled or sustained · 
according as the right of the matter appears, and the court shall give its 
decision accordingly, affirming or reversing the decree or order appealed from 
or reversing in part and affirming as to the remainder, with such directions 
as may be necessary or proper respecting the decree or order to be entered in 
the county court. [R. C. 1905, § 7984; Pro. C. 1877, § 325; R. C. 1895, § 6274.J 

§ 8620. Questions of fact tried de novo. When an appeal is taken gener
ally, all the issues roust be tried and determined anew in the district court 
and the court must hear tl1e allegations and proofs of the parties, and deter
mine all questions of law and fact arising thereon according to the mode of 
trying similar issues originating in that court, except that an issue involved 
in the probate of a will and issues arising upon a petition for the allowance 
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of a claim or demand for money only must be tried according to the mode of 
trying issues to a jury if a jury is demanded. When the appeal is taken 
from a decree or final order, the court may before trying the issues review any 
intermediate order specified in the notice of appeal, which materially affected 
the issues and vacate the same or otherwise make such order as the county 
court ought to have made. And upon every appeal taken generally the court 
has the same power that the county court had to permit or direct a pleading 
to be filed or otherwise amend the issues and try the same accordingly, but 
in other respects, when the proofs on which the county court acted were sub
mitted in the form of affidavits or otherwise appear of record, the appeal must 
be determined upon the certified transcript. [R. C. 1905, § 7985 ; Pro. C. 1877, 
§ 326 ; R. C. 1895, § 6275. ]

Trial de navo in appellate court. Green v .  Sabin, 1 2  S. D. 49'6, 81 N. W.  90-i ; Engle 
v. Yorks, 7 S. D. 254, 65 N. W. 132. • 

Does not limit manner of trial de novo to review of record of lower court. Re 
Peterson, 22 N. D. 480, 134 N. W. 751. 

Jury trial cannot be demanded as matter of right on appeal from probate to circuit 
eourt in will contest cue. Shaw v. Shaw, 28 S. D. 221, 133 N. W. 292. 

Separate appeals by different claimants from appointment of administrator will be 
eonsidered as one cue. Re McClellan, 20 S. D. 498, 10'7 N. W. 681. 

Circu it court on appeal can try only queationa presented by record in county court. 
Re Skelly, 21 S. D. 424, 113 N. W. 91. 

§ 8621. District oourt ftndings on appeal. A decision of the district court
upon the facts must designate the issues tried and contain the material facts 
found by the court, or the substance of the verdict returned by the jury, as 
t.he case may be, and the direction of the court thereon affirming the decree 
,,r order from which the appeal was taken generally, or reversing the same or 
a distinct part thereof as justice requires and as to any or all of the parties, 
,vith specific directions respecting the decree or order to be entered in the> 
county court. [R. C. 1905, § 7986 ; R. C. 1895, § 6276.] · 

§ 8622. Reversal of decree does not affect lawful acts. The reversal of a
tlecre� or order of the county court for any cause except for want of juris
diction does not affect the validity of any act otherwise lawfully done in pur
suance of the order or decree and in the course of the administration by an 
executor, administrator or guardian while the appeal is pe'nding. [R. C. 1905. 
§ 7987 ; Pro. C. 1877, § 332 ; R. C. 1895, § 6277.]

§ 8623. Costa, payable how. The costs of an appeal shall be settled and
determined by the district coui:t agreeably to the provisions of section 8586 
of this chapter except that like fees and disbursements may be allowed as in 
other cases in that court. The amount of costs so allowed shall be stated in 
the order or decision which determines the appeal, with a direction specifying 
the party in whose favor and the party against whom the same shall be awarded 
by the county court. If the appellant is required to pay costs, the amount 
thereof shall be awarded by the county court jointly against him and the 
sureties on his undertaking as prescribed in the next section without an 
express direction to that effect. [R. C. 1905, § 7988 ; Pro. C. 1877, § 329 ; B. C. 
1895. § 6278.] 

§ 862� Decision on appeal. Enforcement of· the decree. Each order or
decision of the district court which dismisses or determines an appeal and each 
preliminary order which affects the merits must be given in writing and filed 
with the clerk and by him entered of record, after which the clerk shall attach 

. thereto the original of each paper filed by the parties in the district court, each 
proper certificate to that court in the original form and certify and transmit 
the same without delay to the county court there to become part of the record ; 
but when a stay is granted or effected in the district court, they shall not be 
transmitted until the stay has expired. Each order or decision so trans
mitted shall be immediately entered in the journal and a decree or order as 
the case l'equires shall likewise be entered by the county court in conformity 
to the directions of the appellate court and be enforced in the same manner 
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as other <lecrees or orders of the county court. [R. C. 1905, § 7989 ; Pro. C. 
1877, § 330 ; R. C. 1895. § 6279. 1  

After appeal t o  district court has been perfected, except that undertaking la defective. 
district court gains jurisd iction to order record to he remanded to county court that 
sufficient bond may be filed and retransmitted. Re Peterson, 22 N. D. 480, 13-l N. W. 
751. 

ARTICLE 1O.- APPROVAL OF UNDERTAE:IKGS AND BONDS. 
§ 8625. Bonds, justiftcation and approval of. Every surety in a bond or

undertaking prescribed by this code must make aili<la vit in connection with 
· the  iustrument to the effect that he is a resident an<l freeholder of this state,
and is worth the sum specified in the instrument in property within the state
over aud above all his <lebts and liabilities and property exempt by law from
execution. But when there are more than two sureties each may state in his
affidavit a sum less than that so specified, if the total amount stated in their
aflidavits is double the amount of the bond or undertaking, and before approv
ing such sureties, the court must also be satisfied of the truth of their affidavits
and may require them to appear before him and examine them under oath
and l1ear the testimony of other witnesses respecting the matters therein
stated or any other fact affecting their financial responsibility. [R. C. 1905,
§ 7�90 ; Pro. C. 1877, § 81 ; R. C. 1895, § 6280.)

§ 8G26. Money deposit in lieu of suret:es. In lieu of " the sureties required
in an undertaking for costs prescribed in this code, the party giving the same 
may deposit with the county judge a sum of money equal to the amount of his 
undertaking to be applied by the court agreeably to the provisions of the 
instrument in payment of any costs thereafter awarded against him, or restored 
to h im after he  is exonerated from such payment as the event shall determine. 
[R C. 1 905. § 7991 ; R. C. 1895, § 628 1 . )  

§ 8S2 /. Bond, approval to be  indorsed. When a bond or  undertaking is
approved, the judge shall indorse his approval thereon and file and preserve 
t l ie  instrnment in his office. Except when otherwise specially provided, all 
bonds and undertakings in anywise required by the provisions of this code 
shall run to  the state of North Dakota. as nominal payee, and an action may 
be brought and maintained on any such bond or undertaking by and in the 
name of any person injured by any violation of the provisions thereof. [R.  C. 
1905, § 7992 ; R. C. 1895, § 6282.) 

CHAPTER 4. 

SPECIAL PROCEEDINGS FOR THE PROBATE OF WILLS AND OTHER 
PURPOSES. 

ARTICLE 1. PRODUCTTON AND CUSTODY OF WILL, §§ 8628-8633. 
2. SPECIAL PROCEEDINGS FOR THE PROBATE OP A WILL, § §  8634-8655.
3. SPECIAL PROCEEDINGS FOR THE APPOINTllENT OP AmllNISTRATORS,

§ §  8G5G-8666.
4. APPOINTMENT OF SPECIAL ADMINISTRATORS, §§ 8667-8671.
5. FOREIGN WILLS AND LETTERS OF ADMINISTRATION, § §  8672-8674.
6. SPECIAL PROCEEDINGS FOR PROBATE OP HEIRSHIP, § §  8675-8681.

ARTICLE 1.- PRODUCTION AND CUSTODY OF WILL. 
§ 8628. County judge opens will and gives notice. Every county judge,

havi n g  the custody of a wil l  or to whom a will is delivered, must after the 
<l<>nt h of the testator publ icly open and examine such will and file the same 
i n  h ;s office and give notic<' thereof to the persons interested in its provisions 
or cl i> l iwr such wi ll to the  eonnty jndg-e having jurisdiction of the case.
[ R. C. 1 90;;, § 7993 : Civ. C. 1 S77, § 700 ; R. C. 1895, § 6283. )
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§ 8629. Custodian to deliver will. Liability for failure. Every other per
son having the custody of a will must immediately  after receiving knowledge 
or information of the death of the testator deliver the same to the judge of 
the county court having jurisdiction of the case ; and if he neglects to per
form that duty he shall be liable to each and every person interested in the 
will for all damages caused by such neglect. [R. C. 1905, § 7994; Pro. C. 1877, 
§ 10 ; R. C. 1895, § 6284.)

§ 8630. Compulsory production of will, when. When a party makes affi
davit that any person has possession of a will which he neglects or refuses 
to deliver as prescribed in the last section, the county court may cite him to 
appear forthwith or at any future time in its discretion, and upon his appear
ance may examine him under oath and compel him to make a full disclosure 
in relation to such will. If it appears from his examination or from the 
testimony of other witnesses that he has any will of the decedent in his pos
session or under his control, he must be ordered to deliver the same to the 
court, and may be committed to the ja i l  of the county until he complies 
with the order. [R. C. 1905, § 7995 ; Pro. C. 1877, § 14 ; R. C. 1895, § 6285. l

§ 8631. Probate of nuncupative wills. Nuneupative wills may at any time
within six months after the testamentary words are spoken by the decedent, 
be admitted to probate on peti tion and notice as provided for the probate of 
wil ls  executed in writing. The petition, in addition to the jurisdictional facts, 
must allege that the testamentary words or the substance thereof were 
reduced to writing - within thirty days after they were spoken, which writing 
must accompany the petition and be duly verified. 'fhe county court must 
not receive or entertain a petition for the probate of a nuncupative will until 
the lapse of fourteen days from the death of the testator, nor must such 
petition be at any time acted on, unless the testamentary words are, or their 
1mbstance is reduced to writing and filed with the petition. nor until the sur
viving husband or wife, if any, and all other persons resident in the county 
and state interested in the estate, are notified, as provided for the prcbate 
of wills. Contests of the probate of nuncnpative wills and appointments of 
executors and administrators with the will annexed of the estate devised 
thereby must be had, conducted and made as provided in cases of the pro
bate of written wills ; provided, that double the period allowed for the peti
tion of revocation of the probate of a written will shall be allowed in which 
to petition for the revocation and annulling of a nuneupative will. [R. C. 
1905, § 7996 ; 1897, ch. 111, § 16 ; R. C. 1 899, § 6286. ) 

§ 8632. Original will, where filed. Every original will or statement of
the substance or provisions of a will filed as prescribed in this chapter shall 
remain in the office of the county judge except when certified to the district 
court on appeal. [R. C. 1905, § 7997 ; R. C. 1895, § 6287.] 

§ 8633. Will unexecuted until probated. A will, foreign or domestic, shall
not be carried into effect until admitted to probate as hereinafter prescribed. 
{R. C. 1905, § 7998 ; R. C. 1895, § 6228.] 

ARTICLE 2.- SPECIAL PROCEEDINGS FOR THE PROBATE OF A WILL. 

§ 8634. Wills, originals and nuncupative, when probated. A special pro
ceeding for the probate of a will may be commenced at any time within 
six years after the testator 's death, or if the will is not made known within 
that time, then within one year after its discovery. A proceeding for the 
probate of a nuncupative will must be commenced within six months after 
the testamentary words are spoken ; provided, however, that a will duly 
proved and allowed in any of the territories or dependencies, or in any other 
of the United States, or the District of Columbia, or in any foreign country 
or i;tate, may be admitted to probate in the county court of any county in 
which any testator shall have left any estate, or any estate for which any 
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claim is mape, at any time. [R. C. 1905, § 7999 ; R. C. 1895, § 6289 ; 1903,
ch. 208. ] 

Pendency of probate proceedings in both state and federal courts. 42 L.R.A. 460. Right to _d i smiss or withdraw proceedings to probate a will or issues thereunder.19 L.R.A. ( .\ .S. ) 1 2 1 .  
Effect o f  delay in  probating will. 57 L.R.A. 253.  
Probate of joint or mutual wills. 38  L.R.A. 289. 

§ 8635. Petition to probate, contents of. A petition for the probate of a
will shall, in addition to the facts prescribed in section 8569 of this code give 
� brief description of the will referring to the same as :filed or alleg; that 
1t has been lost or destroyed and set forth its provisions in full, and must 
set forth the state and county in which the property is situated and allege 
its probable value distinguishing between. personal and real property and the 
probable yearly value of the . rents, profits and income of the real property,
and may pray for the appomtment of the executor named in the will or 
allege his disability or refusal to act and pray for the appointment of a tes
tamentary administrator. Such petition may be presented by any party 
designated in the next section or by a creditor of the testator. [R. C. 1905, 
§ 8000 ; Pro. C. 1877, §§ 11, 12, 38, 47 ; R. C. 1895, § 6290.]

Probate of part of will . 34 L.R.A. (N.S. ) 971. 
Contents of will as affecting right to probate. 34 L.R.A. (N.S. ) 965. 

§ 8636. Citation issues to all interested. The parties who must be cited
upon the petition for the probate of a will include the surviving husband or 
wife, if any, all the heirs of the testator, the devisees and legatees named 
therein, all persons in being who would take an interest in any portion of the 
property under the provisions of the will and the executor or executors, trustee 
or trustees named therein. [R. C. 1905, § 8001 ; Pro. C. 1877, § 32 ; R. C. 1895, 
§ 6291. ]

Right to probate will on service of notice by publication. 35 L.R.A. (N.S. )  1058. 
§ 8637. Service of notice to persons interested when another will exists.

When there is reason to suppose that there may be another will of the testator 
in existence or persons interested in the estate who are not named in the 
petition, the court shall annex to the names of the respondents to whom the 
citation is addressed the words " and all other persons interested " and direct 
service thereof by publication in addition to the service otherwise prescribed 
by this code . [R. C. 1905, § 8002 ; Pro. C. 1877, §§ 15, 16 ; R. C. 1895, § 6292. ) 

§ 8638. Proceedings when probate of will is contested. A respondent may
by his answer deny the execution of the will or the competency of the 
decedent to make the same or allege any facts showing that it has been 
revoked, or was procured by duress, menace, fraud, undue influence or other 
cause affecting its validity, and may at his election pray for the appointment 
of an administrator ; or he may allege any ground of objection there may 
be to the appointment of the proposed executor or testamentary administrator 
and pray the appointment of some other person. He may also make his 
answer a cross petition and thereby allege the execution of another will by 
the decedent of earlier or later date, and pray that the same be admitted 
to probate instead of that proposed by the petition. A cross petition may be 
answered in the same manner as a petition ; but if there are new parties 
interested in the will thereby proposed, who do not appear, they must before 
the trial be cited to appear as in other cases. [R. C. 1905, § 8003 ; Pro. C. 
1 877, §§ 22, 47 ; R. C. 1895, § 6293. ]  

§ 8639. Executor to accept trust. Each person named in a will as executor
shaJl state in his pleading whether or not be is willing to accept the trust. 
f R. C. 1905, § 8004 ; Pro. C. 1877, § 13 ; R. C. 1895, § 6294.] 

§ 8640. Probate a.dmitted if no contest, how. The court may in its discre
t ion grant the probate of a written will, unless the same is contested on the 
t estimony of one only of the subscribing witnesses, if he testifies that the 
i n strnm<'nt was subscribed by the testator or was acknowledged and declared 
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by him to be his will as prescribed by law, and that he believes that the 
testator was at the time of sound mind. [R. C. 1905, § 8005 ; Pro. C. 1877, 
§ 20; R. C. 1895, § 6295. ]

Proof of will by one witness only. 15 Am. Dec .• 127. 
§ 8641. Contesting probate of will. If any one appears to contest the

will, he must file written grounds of opposition to the probate thereof. and 
serve a copy on the petitioner and other residents of the county interested 
in the estate, any one or more of whom may demur thereto upon any of the 
grounds of demurrer allowed by law in civil actions. If the demurrer be 
sustained, the court must allow the contestant a reasonable time, not exceeding 
ten days, within which to amend his written opposition. If the demurrer 
is overruled, the petitioner and others interested may jointly or separately 
answer the contestant 's grounds, traversing or otherwise obviating or avoid
ing the objections. Any issues of facts thus raised involving : 

1. The competency of the decedent to make a last will and testament.
2. The freedom of the decedent at the time of the execution of the will

from duress, menace, fraud or undue influence. 
3. The due execution and attestation of the will by the decedent or sub

scribing witness; or, 
4. Any other questions substantially affecting the validity of the will

must be tried and determined by the court. 
On the trial the contestant is plaintiff, and the petitioner is defendant. 

The court, after hearing the case, must give in writing the findings of fact 
and conclusions of law upon the issues submitted, and upon these the court 
must render judgment, either admitting the will to probate or rejecting it. 
In either case the proofs of the subscribing witnesses must be reduced to 
writing. If the will be admitted to probate, the judgment, will and proofs 
must be- recorded. If the will is contested, all the subscribing witnesses who 
are present in the county, and who are of sound mind, must be produced _and 
examined ; and the death, absence or insanity of any of them must be satis
factorily shown to the court. If none of the subscribing witnesses resides in 
the county, and is present at the time appointed for proving the will, 
the court may admit the testimony of other witnesses to prove the sanity of 
the testator and the execution of the will ; and as evidence of the execution, 
it may admit proof of the handwriting of the testator and the subscribing 
witnesses or any of them. The testimony of each witness, reduced to writing 
and signed by him, shall be taken, kept and filed by the judge, and shall 
be good evidence in any subsequent contests or trials concerning the validity 

' of the will, or of the sufficiency of the proof thereof, if the witness be dead, 
or has permanently removed from this state. If the court be satisfied upon 
the proof taken that the will was duly executed, and that the testator was 
at the time of the execution thereof of sound and disposing mind, and not 
acting under duress, menace, fraud or undue influence, a certificate of the 
proof and the facts so found, signed by the judge and attested by the seal 
of the court, must be attached to the will. The will and the certificate of 
the proof thereof, together with all the evidence taken, must be filed by the 
judge and recorded by him. [R. C. 1905, § 8006 ; 1897, ch. 111; § 13; R. C. 
1 899, § .6296. l

Findings of fact, conclusions of law and statement of relief awarded, embodied in 
single document constitute county court decree. Lemery v. Lemery,. 15 N. D. 312, 10'7 
N. W. 365, 

Certified transcript of record below must be used on appeal where proofs on which 
county court acted were in form of affidavits. Re Peterson, 22 N. D. 480, 134 N. W. 751, 

Who may oppose probate of wil l .  68 Am. Dec. 447 ; 130 Am. St. Rep. 186. 
Right of duty of pretermitted heirs to contest probate. 37 L.R.A, ( N .S. ) 1144. 
Right of state to contest probate so &11 to escheat the property. 2 L.R.A. ( N.S. ) 643. 
Valid ity of agreement to defeat probate. 16  L.R.A. (N .S. ) 236. 
Val idity of contract not to contest probate. 13 L.R.A. (N.S. ) 484. 
R ight to dismiss or withdraw proceedings to contest a will or issues thereunder. 

19 L.R.A. ( N.S. ) 121. 
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Valid ity of agreement that costs of contesting a will shall be paid out of the estate.
I B. R. C. 633.

Right of executor to allowance for vttorneys' fc•;>S for services rendered in attempt
to establ ish or resist attack upon will. 26 L.R.A. ( N .S. ) 757. • 

§ 8€42. Absence of sub'lcrib1ng witness to be explained. Before the
presence of a witness whose examination is required by either of the two pre
ceding sections can be dispensed with, it must be shown by affidavit or othe1· 
competent evidence· to the satisfaction of the court that he is dead or dis
qua l ified or that he cannot after due diligence be found within this state or if 
within the state that he is so aged, sick or infirm that his presence Mnnot 
safely be required. [R. C. 1905, § 8007; R. C. 1895, § 6297.] 

§ 8643. Probate of lost or destroye 1 wills. Whenever any will is lost or
destroyed, the county court must take proof of the execution and validity 
thereof, and establish the same, notice to all persons interested being first. 
given, as prescribed in regard to proofs of wills in other cases. All the 
testimony given must be reduced to writing, signed by the witnesses, filed 
and recorded. No will shall . be proved as a lost or destroyed . will unless 
the same is proved to have been in existence at the til,lle of the death of 
the testator, or is shown to have been fraudul"ntly destroyed in the lifetime 
of the testator, nor unless its provisions are clearly and distinctly .proved by 
at least two credible witnesses. When a lost will is established the provisions 
thereof roust be distinctly stated and certified by the judge of the county 
court, lm<ler his hand and seal of the court, and the certificate must be filed 
and recc,rded as other wills are filed and recorded, and letters testamentary 
or of administration with the will annexed must be issued thereon in the 
same manner as upon wills produced and duly proved ; the testimony must 
be reduced to writing, signed, certified and filed as in oth.:-r cases, and shall 
have the same effect as evidence as provided in the proof of other wills. If 
before or during the pendcncy of an application to prove a lost or destroyed 
wil l ,  letters of administration are granted on the estate of the testator, or 
le1 te rs testamentary of any previous will of the testator are granted, _the 
court may restrain the administrators or executors so appointed from any 
acts or proceedings which would be inj urious to the legatees, or devisees 
cla iming under the lost or destroyed will. [R. C. 1905, § 8008 ; 1897, ch. 111 , 
§ 15 ; R. C. 1899, § 6298. )

Prohate of lost or dcstroyl'<l will .  84 Am. Dec. 628 ; 1 1 0  Am. St. Rep. 445. 
?.fay the part of a lost or destroyl'<l w ill which can be establ ished, be admitted to 

probate whl're there arc otl , cr portions that cam,ot be establ i shed. 26 L.R.A. (N.S. ) 654. 
Evidence to establish lost or destroyed will .  38  L.R.A. 433.  

§ 8644. Evidence of the genuineness and execution of the will. Subject
to the foregoing restrict ions the court may admit the testimony of any 
competent witness respecting the execution of the will, the capacity of the 
testator or other material fact, and may also admit proof of the handwriting 
of the testator or of a subscribing witness and such other evidence as is 
admissible in courts of justice to establish or disprove written contracts in 
similar cases. The court shall also inquire particularly into all the factlf 
and circumst-anees and may in its discretion require proof of the circumstances 
attending the delivery and possession of the instrument and shall grant 
the probate if satisfied upon all the proofs of the genuineness of the will, 
the competency and freedom of the testator to make the same and the 
va ] i ,l ity of its executjon . [R. C. 1905, § 8009 ; Pr" C, 1877, § 24; R. Q. 1895, 
§ 62Y9 . ]

Comparison o f  marks and spelling of d i sputed will. 65  L.t� .A.  95. 
C'ompdcncy of �uhscri bing- w it11esses and the effect of their testimony oppoeing or 

supporting a will .  77 Am. St. Rep. 45:l. 
I s  cnm 1wtency o f att,·�t in� witnc,s to a will to be determined as of time of attestation 

or o i  r r 1 1 1 1 ; 1 t f' .  : : :, L . J :  A . 1 � > . )  G � i; .

:\<lmi,;�i b i l ity in probate courtu of  copies of  records of  other state. & L.R.A. (N.S. ) 
a4S . 
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§ 8645. Probate of. Findings and conclusions of court. The decree sha11
state whether the probate was contested and if so by whom, and shall contain 
the findings of the court upon the testimony and grant or deny the probate 
accoi:dingly with proper directions, if the probate is granted, respecting the 
appomtment and qualification of an exeeutor or testamentary administrator. 
If there is a cross petition the decree shall in like manner grant or deny the 
probate of the will thereby proposed or grant administration as the case 
requires .  fR. C. 1905, § 8010 ; Pro. C. 1877, § 23 ; R. C. 1895, § 6300.] 

Court, in probate contest, to render judgment either admitting the will to probate, 
or rejecting it. Irwin  v. Lattin, 29 S. D. 1 , 135 N. W. 759. 

May part of a. will be set aside for la.ck of testamentary capacity or undue influence 
and the remainder upheld.  41 L.R.A. ( N .S. ) 1126.  

Who may sue or take other proceedings to set aside decree of probate. 54 L.R.A. 761. 
:Revocation of probate as te-rmination of appointment of administrator c. t. a. 21  

L.R.A. { N .S. ) 075 .
§ 8646. Certiilcate of probate. Upon granting the probate of a will the

court must indorse on or attach to the instrument a certificate of the probate 
signed by the judge and attested by the seal of the court. If the will is  
nuncupative, such certificate shall be indorsed on or appended to the statement 
of the substance thereof on file. [R. C. 1905, § 8011 ; Pro. C. 1877, § 26 ; R. C. 
1895, § 6301 . ]  

§ 8647. Statement when will lost. When probate of a lost or  destroyed
will is granted, the provisions thereof as established by the evidence must be 
distinctly stated in writing  and certified by the judge accordingly and filed 
as other wills are filed. [R. C. 1905, § 8012 ; Pro. C. 1877, § 40 ; R. C. 1895, 
§ 6302. 1

§ 8C48. Will or certHled statement to be recorded. The will or the certified
statement of the substance or provisions thereof as the case may be and the 
certificate of proof must be entered at length in the record of wills. [R. C. 
1905, § 801 3 ; Pro. C. 1877, § 27 ; R. C. 1895, § 6303. ]  

§ 8649. Contesting will after probate. When a ,vill has been admitted
to probate, any person interested therein may at any time, within one year 
after such probate, contest the same or the val idity of the will. For that 
purpose he must file in the court in which the will was proved, a sworn 
petition in writing containing his allegations, that evidence discovered since 
the probate of the wi11, the material facts of which must be set forth, shows : 

J . That a will of later date than the one proved by the decedent, revoking 
or changing the former will. has been discovered and is offered ; or, 

2. Ttiat some jurisdictional fact was wanting in the former probate ; or,
8. That the testator was not competent, free from duress, menace, fraud,

or undue influence when the will allowed was made ; or, 
4. That the former will was not duly executed and attested.
Upon filing the petition, a citation must be issued to the executors of the

will, or to the administrators with the will annexed, and to all the legateP-s 
and devisees mentioned in the will, and heirs residing in the state, so far 
as known to the petitioner, or to their guardian, if any of them are minors. 
or their personal representatives. if any of them are dead. requiring them 
to appear before the court on some day of a regular term therein specified. 
to ti:how cause why the probate of the will should not be revoked. If another 
will be offered by the petition, it must show all that is required in the original 
case of a petition for the probate of a will, and like notices must be served 
in the same manner, and upon all the parties as required before the hearing 
of proof of any will originally ; provided, that such notices need not be 
served on any persons upon whom the citation heretofore required has been 
i:;erved. At the time appointed for showing cause, or at any time to which the 
hearing is postponed, personal service of the citations having been made 
upon the persons named therein, and the required publ ications, and service 
of the r.otices having been made and all duly proved, the court must proceed 
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to_ try the issues joined in the same manner as in an original contest of a
w�ll . . If upon hearing the proofs of the parties the court shall decide that the
will 1s, for any of the reasons alleged, invalid, or that it is not proved to 
be the last will of the testator, the probate must be revoked and annulled ;  
and if the court shall decide that the ne,v will is valid, it may admit the same 
to. probate in the same manner as originally upon the probate of a contested
:win. Upon the revocation being made, the powers of the executor or admin
istrator with the will annexed must cease ; but such executor or administrator 
shall not be liable for any act done in good faith previous to the revocation. 
The fees and expenses must be paid by the party contesting the validity or 
probate of the will, if the will in probate be confirmed. If the probate be 
annulled and revoked, the costs must be paid by the party who resisted the 
revocation, or out of the property of the decedent, as the court directs. [R. C. 
1905, § 8014 ; 1897, ch. 111, § 14 ; R. C. 1899, § 6304. ] 

Divorced husband whose interest in wife's estate is contingent on death of their minor 
child cannot contest her will. Halde v. Schultz, 17 S. D. 465, 97 N. W. :i69. 

Mere probating of will is not final and conclusive as to validity and construction of 
instrument. Lowery v. Hawker, 22 N. D. 318, 37 L.R.A. ( N.S. ) 1143, 133 N. W. 918 .  

Power of  courts of  probate to revoke the probate of  a will or  to probate additional 
wills and codicils. 90 Am. Dec. 136. 

Relief in ' equity from probate of will. 106 Am. St. Rep. 643. 
§ 8650. Probate conclusive, when. A decree which grants the probate of

a will is conclusive if the court had jurisdiction, unless reversed on appeal 
or vacated on a rehearing applied for within one year saving to minors and 
persons of unsound mind or otherwise incompetent a like period of one year 
after their respective disabilities are removed. [R. C. 1905, § 8015 ; Pro. C. 
1877, § 37 ; R. C. 1895, § 6305. ] 

Conclusiveness of probate as res judicata. 21 L.R.A. 680. 
What persons are bound by probate or refusal of probate of will. 60 Am. Dec. 353. 
Effect of probate of will in another state. 20 L.R.A. 673 ; 48 L.R.A. 131 ; 6 L.R.A. (N.S. ) 

617 , 73 Am. Dec. 53 ; 115 Am. St. Rep. 518. 
When probate is void for want of Jurisdiction. 33 Am. Dec. 239. 
Collateral attack on probate where the decree or the will affirmatively shows that 

the will is invalid. 42 L.R.A. ( N.S. ) 454. 
Collateral attack on probate for fraud not affecting the jurisdiction. 36 L.R.A. ( N.S. ) 

986. 
§ 8661. Letters testamentary and of administration with the will annexed,

how and to whom issued. The court admitting the will to probate after the 
same is proved and allowed, must issue letters thereon to the persons named 
therein as executors, who are competent t9 discharge the trust, who may 
appear and qualify unless objection be made as provided hereinafter. No 
person is competent to serve as executor who at the time the will is admitted 
to probate is : 

1 .  Under the age of majority. 
2. Convicted of infamous crime.
3. Adjudged by the court incompetent to execute the duties of the trust

by reason of drunkenness, improvidence, or want of understanding or integrity. 
If the sole executor or all of the executors are incompetent, or renounce 

or fail to apply for letters, or to appear and qualify, or if there is no executor 
named in the will, letters of administration with the will annexed must be 
issued. Any person interested in a will may file objections in writing, to 
granting letters testamentary to persons named as executors, or to any of 
them ; and the objections must be heard and determined by the court. A 
petition may, at the same time, be filed for letters of administration, with the 
will annexed. When an unmarried woman, appointed executrix, marries, 
lier authority is extinguished. When a married woman is named as executrix 
she may be appointed and serve in every respect as a femme sole. No executor 
of an executor shall, as such, be authorized to administer on the estate 
of the first testator. but on the death of the sole or surviving executor of any 
last wil l .  lPttt'rs of administ ra t i on with the will annexed, of the estate
of the  first tcs t a 1 0 1·. k ft 11mulrninistered, must be issued. Where a person
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absent from the state, or a minor, is named executor, and there is another 
executor who accepts the trust and qualifies, the latter may have letters 
testamentary and administer the estate until the return of the absentee, or 
the majority of the minor, who may then be admitted as joint executor. 
If there is no other executor, letters of administration with the will annexed, 
must be granted ; but the court may, in its discretion, revoke them on the 
return of the absent executor, or the arrival of the minor at the age of 
majority. When all the executors named are not appointed by the court, 
those appointed have the same authority to perform all acts and discharge 
the trust required by the will, as effectually for every purpose as if all were 
appointed and should act together ; when there are two executors or admin
istrators, the act of one alone shall be . effectual, if the other is absent from 
the state, or laboring under any legal disability from serving, or if he has 
given his co-executor or co-administrator authority in writing, to act for 
both ; and when there are more than two executors or administrators, the 
act of a ma�ority of them is valid. [R. C. 1905, § 8016 ; 1897, ch. 111, § 17 ; 
R. C. 1899, § 6306.]

Foreign corporation as executor. 24 L.R.A. 291. 
Jurisdiction and power of consuls to administer on eetates. 45 L.R.A. 496 ; 37 

L.R..A. ( N.S. ) 549.
§ 8652. Administrator appointed when executor dies or resigns. When

&!} executor dies, resigns or is removed after entering upon his duties and 
there is no executor competent to complete the execution of the trust or 
when no appointment is made at the time of the probate, a testamentary 
administrator may be appointed in a special proceeding for that purpose .  
[R. C.  1905, § 8017 ; Pro. C. 1877, §§  49, 104 ; R.  C. 1895, § 6308.] 

Right to carry on buefoess under testamentary power. 40 L.R.A. ( N.S. ) 208. 
§ 8663. Executor, duties of. It is the duty of an executor named in a

will to present the same for probate, but he has no authority before letters 
are issued to do any other act except to preserve the assets of the estate 
coming into his hands and apply so much thereof as may be necessary in 
payment of the expenses of the testator 's burial. Executors appointed by 
the court after duly qualifying and receiving letters have, subject to the 
provisions of this code, all the authority delegated by the will to the exclusion 
of those not appointed or failing to qualify. On the death, resignation or 
removal of an executor such authority devolves upon the surviving executor 
or executors, or if there is no surviving executor upon the succeeding testa
mentary administrator. [R. C. 1905, § 8018 ; R. C. 1895, § 6310.]  

Common-law powers of executors. 78 Am. St.  Rep. 171 .  
Right of administrator with the will annexed to carry on b11BineBB under testament11.r�• 

power. 40 L.R.A. ( N.S. ) 208. 
Authority of one of several executors. 127 Am. St. Rep. 381 .  
Release of debt by one of several executors. 14 Am. Dec. 157. 

§ 8664. Restraint of former &dministrator, when. While a proceeding f01·
the probate of a will is pending or while an application for a rehearing i� 
pending in such proceeding, if administration bad previously been granted 
upon the estate or letters testamentary issued, the court may by order restrain 
the administrator or executor from doing any act detrimental to the interests 
of a party claiming under the proposed will or claiming adversely to the 
will which is contested in the application for a rehearing, as the case may be. 
[R. C. 1905, § 8019 ; Pro. C. 1877, § 41 ; R. C. 1895, § 6311.] 

§ 8665. Letters of administration revoked. When after letters of admin
istration on the ground of intestacy have been granted a will is admitted to 
probate or when after letters have been issued upon a will the pro�ate 
thereof is revoked or a subsequent will iR admitted to probate, the decree 
granting or revoking probate must revoke the former letters. [R. C. 1905, 
§ 8020 : Pro. C. 1877, § 101 ; R. C. 1895, § 6312.]

RevoC'11.tion of prohate a� termination of appointment of  administrator c. t. n. 29  
L.R.A. ( K.S. ) :l75 .

Val id it,· nf 11 �t" dont• undt•r l"l.ters afterward revoked or held invalid. 21 L.R .A .  H 7 :
43 L.R.A:( �.8. ) 63t .  
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AR'IWLE 3.- SPECIAL PROCEEDINGS FOR THE APPOINTMENT OF AmnNISTRATORS. 

§ 8656. Administration, when granted. When a person dies leaving
property within this state which he has not disposed of by will, administration 
of the estate may be granted as hereinafter prescribed. [R. C. 1905, § 8021 ; 
Pro. C. 1877, § 56 ; R. C. 1895, § 6313. ]  

Jurisdiction of estate of  inmate of federal home or institution. 39  L.R.A. (N.S. ) 586. 
\Vl,at assets will give j urisdiction to appoint admini strator. 24 L.R.A. 684. 
Appointment of admin i strator for sole purpose ,of bringing action under federal em-

ployers' liabil ity act. 47 L.R . .A. ( N.S. ) 78 .  
§ 8b57. Letters of administration, who entitled to. Administration of the

estate of a person dying intestate must be granted to some one or more of th,e 
persons hereinafter mentioned, and they are respectively entitled thereto in 
the following order : 

1 .  The Eiurviving husband or wife, or some competent person whom he or· 
she may request to have appointed. 

2. The children.
3. The father or mother.
4. The brothers.
5. The sisters.
6. '£he grandchildren.
7. '£he next of kin entitled to share in the distribution of the estate.
8. The creditors.
9. Any person legally competent.
10. The public administrator of the county wherein there is property of the

decedent which remains unadministered, as J?eneral or special administrator 
thereof. 

If the decedent was a member of a partnership at the time of his decease, 
the surviving partner must in no case be appointed administrator of his estate. 
If any person entitled to administration is a minor letters must be granted 
to his or her guardian, or any other person entitled to letters of administration, 
in the discretion of the court. No person is competent to serve as admin
istrator or administratrix, who, when appointed, is : 

1. Under the age of majority.
2. Convicted of an infamous crime.
8. Adjudged by the court incompetent to execute the duties of the trust by

reason of drunkenness, improvidence or want of understanding or integrity. 
A married woman must not be appointed administratrix. When an un

married woman, appointed administratrix, marries, her authority is extin
guished. [1907, ch. 116 ; R. C. 1905, § 8022 ; 1897, ch. 111, § 18 ; R. C. 1899, 
§ 6315 . ]

Acts o f  administratrix are not invalidated because administrator, acting with her, 
was not regularly appoint<'d . Blackman v. Mulhall, 19 S. D. 534, 104 N. W. 250. 

Foreig-n corporat i on is incompetmt to receive letters of adm inistration upon est.i.te ot 
deerascd person . G n•1•now v. Simonits<'h, 2 1  N. D. 277, 130 N. W. 835. 

When and how granting of l<'tters of administration may be prevented. 46 Am. Dec. 
437. 

Validity of g-rants of adm inistration . 79 Am. Dec. 65 ; 81 Am. St. Rep. 53!1. 
Widow's rig l ,t to administer on estate of her deceased busband. 93 Am. Dec. 6&5. 
Foreign coq,oration as executor. 24 L.U.A. 291 .  
Pa� ment or te1ukr of deht due from estate as affecting creditor's right to letters of 

ad111in i11tration. -15  L.It.A. ( :--.S. ) 237.  
§ 8658. Time to apply for administration, when statute of limitations runs

against claims against decedents. After each of the above classes in succes
s ion , a period of ten days, commencing with the death of the decedent, is 
allowrd within which to apply for administration before a petition can be 
presented by any person of a. subsequent class! provi?ed, l?o,�eve_r, that a
fail ure of a creditor to apply for le t ters of a<lmm1stration w1thm s1.xty days 
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: after creditors become entitled so to do, will not prevent the statute of 
limitations from running against the claims against decedents. [ 1911, ch. 217 ; 
R. C. 1905, § 8023 ; R. C. 1895, § 6316.]

§ 8659, Petition for letters of adrninistT&tion. Petition for letters of ad
ministration must be in writing, signed and duly verified by the applicant 
or his eounsel, and filed with the judge or clerk of the county court, statin� 
therein the facts essential to give the court jurisdiction oi  the case, and 
when known to the applicant, he ,must state the names, ages, residence and 
post office address of all the heirs of. the decedent, and the description and 
value of the property. If the jurisdictional facts existed, but were not fully 
set forth in the petition, and are afterward proved in the course of adm inis
tration, the decree or order of administration and, subsequent proctt!dings 
are not void on account of such want of jurisdictional avcrments. When · 
a petition for letters of administration is filed the court roust by due order 
set a day for · hearing the same, and cause due notice thereof to be given to 
all persons interested ; the notice being served in the same manner and for 
the same time as required in the probate of wills. [R. C. 1905, § 8024 ; 1897, 
ch. 111 ,  § 19 ; R. C. 1899, § 6317.] _ 

§ 8660. Petition, who ma.y contest. Any person interested may answer
the . petition and allege any ground of objection that may exist to the granting 
of administration or to the appointment of the proposed administrator ; or 
allege his own right or claim to the administration and pray for appointment 
accordingly. [R. C. 1905, § 8025 ; Pro. C. 1877, § 65 ; R. C. 1895, § 6318.] 

Separate appeals by different claimants from appointment of administrator will be 
considered as one case. Re McClel lan, 20 S. D. 4!18, 1 07 N. W. 681 .  

Intervention by state t-0 protect right of  eschent, where appli<-ation for administration 
has been made must be based on alleged incompetency of applicant and upon claim of 
r i,rht to administration. Re McClellan, 27 S. D. 109, 129 N. W. 1037, Ann. Cas. 19 13C, 
1029. 

§ 8661. Person entitled to admim,stration may waive right. A party
entitled to the administration whether personally competent to receive the 
appointment or not may by his pleading nominate some other person for 
.appointment in his place. [R. C. 1905, § 8026 ; Pro. C. 1877, §§ 59, 70 ; R. C. 
1895, § 6319. l 

Right of one first entitled to administration to nominate a third peraon, to exclpsion 
of those next entitled thereto. 22 L.R.A. (N.S. ) 1161. 

§ 8662. Proof of intestacy and value of property requisite. Before grant
ing administration the court must be satisfied, by competent testimony, of 
the death of the person whose estate is in question, and must require proof 
as to whether or not he left a will and of the time, place and circumstances 
of his death, his residence at the time, the character, situation and value of 
the property, the fact of the intestacy or any other material fact. [R. C. 1905, 
§ 8027 ; 1897, ch. 111, § 11 ; R. · C. 1899, § 6320.]

§ 8663. Preferences. Equally entitled. Power of court. Administration
may he granted to an applicant or to one of several applicants accordin� to 
the prescribed order of preference, without regarding any party having an 
equal or a better right who fails to assert his claim ; and when there are 
several appli()ants of the same cl:tss the appointment may be a,varde:i 
according to their relative fitness. But in every case, when the welfare of  
the estate manifestly so requires, an heir may be joined with the surviving 
husband or  wife or  two or  more applicants of  the same class may be un itrd 
in the administration or the court may in its discret ion appoint some snitahl 11 
and discreet person who is disinterested as between the parties. [R. C. 1905, 
§ 8028 : Pro. C. 1877, §§ 57, 58, 66, 68 ; R. C. 1895, § 6321.]

§ 8664. Decree to ftx a.mount of bond. A decree granting administra t iOH
.shall prescribe the sum in  wh ieh hond shall be  given and may limit the iimc 
in which the person rece iving thP  appointment shall qual i fy or the time 
within which each of several appl icants may successively qualify upon the 
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failure of those having precedence , to qualify and enter on the discharge of 
their duties. [R. C. 1905, § 8029 ; R. C. 1895, § 6322.)  

§ 8666. Rehearing for revocation of administration. After administration
has been granted to any person other than the surviving husband or wife, 
any party having a better right to the same, which he failed to allege in 
the original proceeding may for that cause alone obtain a rehearing at e.ny 
time within one year for the purpose of asserting such right and if his right 
is established he shall receive the appointment and the former letters shall 
be revoked. [R. C. 1905, § 8030 ; Pro. C. 1877, §§ 71, 72, 73, 74 ; R. C. 1895, 
§ 6323. )

Collateral impeachability of findings as to jurisdictional facts on which administra
tion of a decedent's estate is based. 18 L.R.A. 242. 

§ 8666. Authority of administrator. An administrator has only the
authority prescribed by statute or conferred on him according to law by a 
decree or order of the county court. [R. C. 1905, § 8031 ; R. C. 1895, § 6324. J 

ARTICLE 4.- APPOINTMENT 01'' SPECIAL ADMINISTRATORS. 

§ 8667. Special administrators appointed, when. A special administrator
shall be appointed when necessary or proper for the protection of the property 

,. •or the rights of creditors or other persons interested in the estate, in either 
of the following eases : 

1. On the motion of a party or a creditor of the decedent and without
citation or notice while a proceeding for probate or administration is pending, 
or after a decree granting the probate or administration when there is delay 
in issuing letters in consequence of the temporary absence from the state of 
the executor or administrator entitled to the same or for any other cause ; 
or after letters have issued when the executor or administrator dies or is 
1mspended, or his letters are revoked and there is delay in issuing letters to 
a successor. 

[2. In a special proceeding in which probate or general administration 
is denied because the death of the person whose estate is in question is not 
satisfactorily proved ; but he is shown to have disappeared under circum
stances which afford reasonable grounds to believe either that he is dead or 
has ,been secreted, confined or otherwise unlawfully made away with.] 

3. On the application of a state 's attorney or a creditor of the decedent
in a special proceeding for that purpose when a person of whose estate the 
court has jurisdiction dies intestate and after diligent inquiry no person 
can be found who is entitled to succeed to his property. [R. C. 1905, § 8032 ; 
Pro. C. 1877, § 94 ; R. C. 1895, § 6325.) 

2. Unconstitutional as depriving person of property without due 'process of law when
applied to living person. Clapp v. Houg, 12 N. D. 600, 65 L.R.A. 757, 98 N. W. 710. 

§ 8668. Administration, when no heirs known. Duty of state's attorney.
ln a case specified in the third subdivision of the preceding section it is 
the duty of the state 's attorney of the co1111ty in which the junsdiction lies 
to petition for administration as soon as the facts come to his knowledge. 
If the application is made by a creditor such state 's attorney must be cited 
as a party. The citation must also be addressed generally to all persons 
interested in the e.c3tate of the deceased and published as prescribed for 
service in that mode. At the hearing the fact of intestacy shall be presumed 
unless the contrary appears. [R. C. 1905, § 8033 ; R. C. 1895, § 6326.] 

§ 6669. Special administrator, who may be appointed. A special admin
istrator may be any person competent to serve as administrator approved or 
sdeded by the court with due re�ard to the rights of parties claiming letters 
or otherwise intPrested in the estate. [R.  C. 1905, § 8034 ; Pro. C. 1877, § 96 ; 
It c. 1 895. § 6:327. )  

§ 8670. Special administrator, authority and duties of. A special admin
i strator ha,; the same authority as a general administrator to take into his 
possl'ssion personal property, to secure and preserve it ,  to collect debts due 
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the estate, and to take charge of the real estate and preserve it from waste 
or other injury and receive the rents, profits and income thereof, and fo1 
either of those purposes he may maintain any action or special proceeding. 
He must also make an inventory and render an account and may sell perish
able property or do any other act which he may be specially required to do 
by direction of the court but cannot act generally in matters pertaining to 
the settlement of the estate. [R. C. 1905, § 8035 ; Pro. C. 1877, §§ 98, 100 ; 
R. C. 1895, § 6328.]

§ 8671. Special administra.tion ceases, when. When letters testamentary
or of general administration on the estate are granted the powers of the 
special administrator cease and he must forthwith deliver to the executor 
or administrator all the property and effects of the decedent remaining in 
his hands. [R. C. 1905, § 8036 ; Pro. C. 1877, § 99 ; R. C. 1895, § 6331. ]  

ARTIOLB 5.- FOREIGN WILLS AND LETTERS OF  ADMINISTRATION. 

§ 8672. Probate of foreign wills. Every will duly proved and allowed
in any of the territories, or in any other of the United States or the District 
of Columbia, or in any foreign country or state, may be allowed and recorded 
in the county coart of any county in which the testator shall have left any 
estate, or any estate for which claim is made. When a copy of the will and 
the probate thereof, duly authenticated, shall be produced by the executor, 
or by any other person interested in the will, with a petition for letters, the 
i;ame must be filed, and the court or judge must appoint a time for the 
hearing ; notice whereof must be given as provided for an original petition 
for the probate of a will. If, on the hearing, it appears upon the face of 
the record that the will has been proved, allowed and admitted to probate in 
any of the territories, or any other of the states of the United States, the 
District of Columbia, or in any foreign country or state, and that it was 
executed according to the law of the place in which the same was made, 
or in which the testator was at the time domiciled, or in conformity with 
the laws of this state, it must be admitted to probate, be certified in like 
manner according to the facts, and recorded, and have the same force and 
effect as a will first admitted to probate in this state, and letters testamentary 
or of administration with the will annexed issued thereon. [R. C. 1905, 
§ 8037 ; 1897. ch. 111, § 12 ; R. C. 1899, § 6332. )

Presumption as to probate of will in other state. 48 L.R.A. 136. 
Jurisdiction to admit to probate will not probated at testator's domicile. 33 

L.R.A. (N.S. ) 658.
Ancillary probate of will at testator's domicile after probate in other jurisdiction. 1

L.R.A. (N.S.) 996.
Right of domiciliary executors and administrators, or their nominees, to ancillary

letters. 48 L.R.A. (N.S. ) 858. 
§ 8673. Execut.ors and adm.imstrators to qualify, how. An executor or

administrator appointed under the provisions of this article must qualify 
in the same manner as other executors or administrators and thereafter has 
like powers, duties and obligations respecting the property of the decedent 
within this state. [R. C. 1905, § 8038 ; R. C. 1895, § 6339.) 

Foreign corporation ia incompetent to receive letters of administration upon estate of 
deceased person. Greenow v. S1monitsch, 21 N. D. 277 ,  130 N. W. 835 .  

§ 8674. Foreign executor or administrator to appoint agent. Every
executor, administrator or guardian appointed in, but residing out of the 
state shall before entering upon the duties of his trust, in writing, appoint 
an agent residing in the county where he is appointed and shall by such 
writing stipulate and agree that the service of any legal process against him 
as such executor, administrator or guardian if made on said agent shall 
be of the same legal effect as if made on himself personally within the st.ate . 
Such writing shall give the proper address of such agent and shall be filed 
in the office of the judge of the county court where such appointment is made 
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and the notice to creditors shall state the name and address of such agent. 
[R. C. 1905, § 8039 ; 1883, ch. 106, § 1; R. C. 1895, § 6340.) 

ARTICLE 6.- SPEOIAL rROCEEDINGS FOR PROBATE OP HEIBSHIP, 
R. C. 1905, H 8040-8045, were expressly repealed by section 8 of the act of 1911,

constituting this article 6. 
§ 8675. Petition to establish heirship. Citation. When a person dies leaving

real property within the state, which he has not disposed of by ,vill, and 
there are no debts of the decedent which are payable to residents of this 
state, after the expiration of six months from the date of his death, if no 
county court of this state has acquired jurisdiction of his estate for the pur
pose of administration, any heir or other person deriving title from or through 
any heir or heirs of such decedent may present to the county court of the 
county in which he last resided, or if he was not a resident of this state at 
the time of his deat_h, to the county court of the county in which the real prop
erty, or some part thereof was situated, a petition alleging the facts which 
authorize the special proceeding according to the foregoing provisions . with 
a particular description of the real property and stating the interest of the 
petitioner and the interest or share of each heir according to his relationship 
to the deceased and praying for a decree determining the �ght of succession 
to the property. Such petition shall also allege and set forth the· value of the 
entire estate, both real and personal, of which said decedents died seized, so
that the court may be able to pass upon the right of succession to the property 
involved in such proceeding ; and said petition must also allege the value of 
the property described in the petition ; and the allegation in such petition shall 
be deemed true unless the same are denied by answer filed. by any person 
interested. Upon the presentation of surh petition, citation shall be issued to 
all of the heirs of the decedent and all other persons interested, and such 
citation shall state the name of the drcedent and contain a description of 
the land to which said proceeding relates . [1911, ch. 220, § 1 ;  R. C. 1905, 
§ 80-10 ; 1893, ch. 51, § 1 ;  R. C. 1895, § 6341 . ]

§ 8676r Appearance and answer to petition. Allegations t o  be established.
At the hearing any person interested may appear and answer the petition ; 
and this section applies to all creditors of said decedent, and any and all 
heirs, devisees or legatees claiming by or under said decedent whether such 
parties appear and answer, or permit decree by default to be taken against 
them. The answer of the respondents may allege any valid defense to the 
petition, any part of the same �r any right or interest which the respondents 
claim in the property ; the allegations of the petition must be established to the 
satisfaction of the court by competent testimony before the decree may be 
entered although no issue is joined by answer. [1911, ch. 220, § 2; R. C. 1905, 
§ 8041 : l 893, ch. 51, § 2 ;  R. C. 1895, § 6342. ]

§ 8677. Joinder of parties respondent. Unknown persons, how joined. In
all such proceedings all persons appearing of record to have any estate or 
interest in or lien or incumbrance upon the property, and all persons in 
possession may be joined as respondents and all others may be joined by 
inserting in the title of the proceedings the following : " And .  all other 
persons unknown claiming any estate or interest in or lien or incumbrance 
upon the property described in the petition or against the estate of said 
decN1.srd . "  [ 1 911, ch . 220, § 3. ] 

§ 8678. Who may be proceeded against as persons unknown. S'ervice of cita
tion thereon. All persons having or cl aiming any estate or interest in or lien 
or incumbrance upon the property described in the petition, whether as heirs. 
devisPcs or 1Pgatees or personal representatives or creditors of the deceased 
pHson . or uml rr any oth er title or interrst and not in possession, or not 
a ppearing of record in the  office of the register of deeds, clerk of the district 
court or the county auditor of the county in which the land is situated, to, 
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have such claim, title or interest therein may be proceeded against as persons 
unknown, and the decree entered in such proceedings shall be valid against 
all persons affected thereby. Service of the citation in such proceeding may 
be had upon all such unknown persons respondents, by publication in the 
manner provided by law for service by publication of citation in the county 
courts in other probate proceedings ; provided, that as to such unknown 
persons, respondents, the affidavit for publication shall be required to state 
in substance the following facts : that the interests of such unknown persons 
respondent, in the land described in the petition are not shown of record in 
the office of the register of deeds, clerk of the district court, or the county 
auditor of the county in which the land lies, and the affiant does not know 
and is unable to ascertain the names, residences and post office addresses of 
any of the persons who are proceeded against as unknown persons respond
ents ; unknown corporations claiming interests are included within the word 
" persons " as used in this article. [1911, ch. 220, § 4. ] 

§ 8679. Form and conclusiveness of decree for petitioner. When the facts
are established to the satisfaction of the court a decree shall be given speci
fying th� service of citation on the respondents, and that the decedent died 
leaving the real property involved in the proceeding within this state which 
he had not disposed of by will, and that there are no debts of the decedent 
which are payable to residents of this state ; and further specifying who are 
the heirs of the decedent entitled to succeed and inherit the land under the 
laws of succession in such cases made and provided, and what are the interest 
or shares of the parties to the property and declare · the right of succession 
accordingly. Such decree shall also determine the value of the property. 
Such decree is conclusive upon all creditors of the decedent and upon all 
parties and their successors having any interest in said property, and such 
decree shall be final and conclusive upon all parties and their successorfl 
having any interest in said property, and such decree shall be final and 
conclusive upon all parties to the proceedings, including all unknown persons 
affected thereby and that no proceedings shall be entertained by the county 
court or by any court in this state for a reversal or modification or vacation 
of such decree or for the probate of a will or grant of administration affectin� 
the property described in such decree unless such proceedings are commencr<l 
with in six months after the date of the rendition of said decree ; provided . 
however, that an appeal may be taken from such decree in the same manner 
now provided by law for appeal from a decree of the county court in other 
probate proceedings. [ 1911, ch. 220, § 5 ;  R. C. 1905, §§ 8042, 8043 ; 1893. 
ch. 51 ,  § 3 ;  R. C. 1895, § 6343. ]  

§ 8680. Record of the decree. A certified copy of such decree . may be
recorded in the office of the register of deeds of each county in which the 
property is situated in the manner prescribed by law for recording a deed . 
[1911 ,  ch . 220, § 6 ;  R. C. 1905, § 8044 ; 1893, ch. 51, § 4 ;  R. C. 1895, § 6344. ] 

§ 8681. Costs and county court fees. The costs of such proceedings shall
be paid by such petitioner or petitioners, and the county court fees shall be 
determined by the court on the oath of the petitioner or petitioners, and shall 
be dependent otl the value of the property which value shall be stated in 
the decree. The county court fees shall be as follows : Five dollars where 
the value of the estate does not exceed one thousand dollars ; ten dollars 
where the value of the estate exceeds one thousand dollars and does not 
exceed three thousand dollars ; fifteen dollars where the value of the prop
erty exceeds three thousand dollars . [ 1911, ch. 220, § 7 ;  R. C. 1905, § 8045 ;
1897, ch. 111, § 20 ; R. C. 1899, § 6345.] 
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CHAPTER 5. 

REQUISITES FOR QUALIFICATION. 

ARTIOLE 1. QUALIFICATIONS, REMOVAL AND DISCHARGE OF EXECUTORS, ADlHNIS-
TRATORS AND GUARDIANS, § §  8682-8688. 

2. FORM OF LETTERS, § §  8689-8692.
3. NEW BONDS AND SURETIES, §§ 8693-8696.
4. ReMOV AL, SUSPENSION AND DISCHARGE OF EXECUTORS, ADMINISTRA•

TORS AND GUARDI.rns, § §  8697-8706. 

ARTICLE 1.- QUALIFICATIONS, REMOVAL AND DISCHARGE OF EXECUTORS, AmlIN· 
ISTRATORS AND GUARDIANS. 

§ 8682. Executor, administrator, guardian. Who competent for. No
person under twenty-one years of age or other person who is incapable by 
law of making a contract, or has been convicted of a felony, is competent to 
serve as executor, administrator or guardian ; and no person shall be appointed 
as such, who was a partner of the decedent at the time of his death, or is 
by the court found unfit to discharge the duties of the trust by reason of 
drunkenness, improvidence, mental or physical infirmity or lack of integrity. 
A married woman mu�t not be appointed administratrix or guardian, nor 
shall the husband of the widow of a deceased man be appointed guardian of 
such deceased man 's children ; provided, however, that the court may in 
its discretion, upon the probate of a foreign will, issue letters testamentary 
to the executor named in the will. [R. C. 1905, § 8046 ; 1897, ch. 111, § 21 ; 
R. C. 1899, § 6346 ; 1 901, ch. 78. ]

Who may be executor or ad•ministrator. 54 Am. Dec. 518 .  
Requisite moral qualifications of executors. 16  L.R.A. 538 .  
Nonresidents as executors or administrators. 1 L.R.A. ( N.S. ) 341 ; 113  Am. St. Rep. 

662. 

§ 8683. Oath and bond of executor. Before letters are issued to an
executor, administrator or guardian he must qualify by taking an oath and 
giving bond as prescribed in this article ; and before letters are issued to 
any person who has in his possession or under his control any money or 
property belonging to the estate he may be required to exhibit an inventory 
or otherwise render a satisfactory account of his doings with such property. 
A failure to comply with the foregoing requirements within such time as 
the court allows is a relinquishment of the appointment. [R. C. 1905, § 8047 ; 
Pro . C. 1877, § 75 ; R. C. 1895, § 6347.] 

§ 8684. Oath, form of. Where filed. Every executor, administrator or
guardian must take and subscribe an oath administered by some competent 
officer and file the same with the county judge to the effect that he will 
faithfully and according to law to the best of his ability perform all the 
duties of his trust. [R. C. 1905, § 8048 ; Pro. C. 1877, § 75 ; R. C. 1895, § 6348.] 

§ 8685. Bond. Justiftcation. Every executor, administrator or guardian
must give bond to the state of North Dakota for the benefit of all persons 
interested in the estate in such sum as the court prescribes, with sufficient 
sureties to be apprc;ived by the judge ; and conditioned fQr the faithful dis
charge of all the duties of the trust imposed on him by law or by order of 
the court according to law. Except as otherwise specially prescribed by law 
the required sum must not be less than twice the aggregate value, as ascer
tained by the court, of the personal property and the rents, profits and 
income for one year of the real property belonging to the estate. Every 
bond must be held to be the joint and several contract of the principal and 
sureties executing the same, notwithstanding any express provisions therein 
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to the contrary ; provided, however, that whenever, by partial distribution 
or otherwise, the assets in the hands of any executor, administrator or 
guardian are reduced, and it is necessary to continue the trust for a period 
longer than one year from the time of the appointment of such executor, 
administrator or guardian, the county court, in its discretion, may accept 
from executor, administrator or guardian, a bond for a reduced amount, in 
twice the aggregate value as ascertained by the court of the personal prop• 
�rty and the rents, profits and income for one year of the real property then 
m the hands of such executor, administrator or guardian, and upon full 
accounting by such executor, administrator or guardian, the bond first given 
may be released as to future liability, and the bond in the reduced amount 
so taken, shall stand as the bond of such person ; provided, however, that the 
release of such prior bond shall in no way discharge the obligors therein 
from liability by reason of any default occurring prior to such discharge. 
[1909, ch. 79 ; R. C. 1905, § 8049 ; Pro. C. 1877, § §  76, 78 ; R. C. 1895, § 6349.] 

Bond takes place of appeal bond when appeal is taken. Re Seydells Estate, 14 S. D. 
115, 84 N. W. 397. 

Liability of sureties on failure of administrator to account. Joy v. Elton, 9 N. D. 
428, 83 N. W. 875.  

Power of surety companv to act as guardian without bond. 48 L.R.A. 589.  
Necessity of bond to mafce guardian's acts valid. 33  L.R.A. 759 .  
Penalty as limit of liability on bond of guardian or administrator. 55 L.R.A. 392. 
Effect on surety of judgm('nt against principal . 52 L.R.A. 187 ; 40 L.R.A. ( N.S . )  417. 
Contingency of claim against sureties on �ardian's bond. 118 L.R.A. 86. 
Decree d irecting transfer of fund of guardian to himself in another fiduciary capacity 

as affecting liabili t1 of his sureties. 40 L.R.A. ( N.S. ) 1 136. 
Liabil ity of sureties on guardian's bond for defalcation prior to the execution thereof. 

89 L.R.A. ( N.S. ) 961 .  
Execution of  bond of executor or  administrator on condition that others shall sign. 

45 L.R.A. 340. 
Effect of delivery of bond unsigned by principal obligor. 12  L.R.A. ( N.S . )  1118 .  
Right to sue executor or admin istrator, on his  bond, in a state other than that of li is  

appointment. 35 L.R.A. ( N.S. ) 334 .  
Remedy of  pretermittcd heirs by action on executor's bond. 37 L.R.A. ( N.S. ) 1147 .  
Decree directing transfer of fund by executor or administrator to  himself in another 

fiduciary capacity as affecting liability of his sureties. 40  L.iR.A. (N.S. ) 1 136. 
§ 8686. Bond for sale of real estate. Whenever an executor, administrator

or guardian is authorized to sell or mortgage any real estate, he must in like 
manner be required to give an additional bond in a sum equal to twice the 
probable amount to be realized upon such sale or mortgage. But such addi
tional bond may be dispensed with by the decree authorizing such sale or 
mortgage, when it appears to the satisfaction of the court that the former 
bond of such executor, administrator or guardian is at least twice the value 
of the estate remaining in his hands together with the amount of such 
increased liability and is in all other respects sufficient. [R. C. 1905, § 8050 ; 
Pro. C. 1877, § 77 ; R. C. 1895, § 6350. J 

Necessity of bond by guardian on sale of infant's land. 33 L.R.A. 761. 
Validity of sale to surety on executor's bond. 4 L.R.A. (N.S. ) 820. 

§ 8687. Bond waived by will. When it is expressly provided in the will
that no bond shall be required of the executor, letters testamentary may 
issue and sales of real estate be made and confirmed without any bond 
unless the court for good cause requires one to be executed ; but the executor 
may at any time afterwards if it appears from any cause necessary or proper 
be required to file a bond as in other cases. [R. C. 1905, § 8051 ; Pro. C. 
1877, § 88 ; R. C. 1895, § 6351. ]  

§ 8688. Separate bond. When two or  more persons are appointed as
executors, administrators or guardians, the court may require and take a 
separate bond from each. [R. C. 1905, § 8052 ; Pro. C. 1877, § 79 ; R. C. 1895, 
§ 6352.]
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ARTICLE 2.- FORM OF LETTERS. 

§ 8689. Letters testamentary, form of. Letters testamentary may be sub-.
sta11tially in the following form : 
State of North Dakota, { 
County of . . . . . . . . . . . .  S ss.

Whereas, the last will of A. B., deceased, a copy of which is hereto annexed, 
has been duly proved and recorded in the cou11ty court of said county, a11d 
C. D. has been appointed executor thereof and has duly qualified pursuant
to the order of said court, of date . . . . . . • • • • . . . . . . . • • . . . 

Now, therefore, know ye, that he, the said C. D., is authorized to enter 
upon the discharge of his duties as such executor and continue therein 
until the revocation of these letters. 

Given with the seal of said court hereto affixed the . • • • • • • • • • • • • . • • • • • • • •  
day of . • • • • • • • • • • • • • • • • • • • • . A. D. 19 . . . . .  . 
l�eal. )• (Official signature of the judge '.) 
[R. C. 1905, § 8053 ; Pro. C. 1877, § 53 ; R. C. 1895, § 6354.) 

§ 8600. Letters of testamentary administration, form of. Letters issued to
a testamentary administrator may be substantially in the following form : 
State of North Dakota, { 
County of . • • . . • . • • . . .  S ss.

Whereas, the last will of A. B., deceased, a copy of which is hereto annexed, 
has been duly proved and recorded in the county court of said county, and 
C. D. has been duly appointed testamentary administrator to execute the
same, and has duly qualified pursuant to the order of said court of date

Now, therefore, know ye, that he, the said C. D., is authorized to enter 
upon the discharge of his duties as such testamentary administrator and con
tinue therein until the revocation of these letters. (Conclude as above.) 
[R. C. 1905, § 8054 ; Pro. C. 1 877, § 54 ; R. C. 1895, § 6355.) 

§ 8691. Letters of administration, form of. Letters of administration,
either general or special, may be substantially in the following form : 
State of North Dakota, { 
County of . . . . . . . . . . . .  S ss.

Whereas, A. B. was appointed administrator (or special administrator) of 
the estate of C. D., deceased, by order of the county court of said county 
of date . . . . . . . . . . . . . . . . . and has duly qualified accordingly ; 

Now, therefore, know ye, that he, the said A. B., is authorized to enter 
upon the d ischarge of his duties as such administrator ( or special admin
istrator) and continue therein until the revocation of these letters. ( Con
clude as above . )  [R. C. 1905, § 8055 ; Pro. C. 1877, § 55 ; R. C. 1895, § 6356.] 

§ 8692. Letters of guardianship, form of. Letters of guardianship may
be in the form prescribed in the last section with such variations as the fact, 
require. [ R. C. 1905, § 8056 ; H,. C. 1 895, § 6357. J

ARTICLE 3.-.. NEW BONDS AND SURETIES. 
§ 8693. Bond becoming insufficient. Proceedings. Any creditor or other·

peri;on interested in the estate may present to the county court an affidavit 
al lPl!ing that a surety in any bond taken as prescribed in this chapter is 
insufficient or has removed or is about to remove from the state or that the · 
bond is inadPq11ate in amount and demanding that the executor, adminis
t r::itor or guardian may be required to give a new bond in a larger smo�mt 
or n ew or addit ional sltrPties as the case requires, or in default thereof that 
be may be removed from his office and thereupon, if there is reason to 
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believe that the statements of the affidavit are true, such executor, adminis
trator or guardian may be cited to appear and show cause why the demand 
should not be granted. [R. C. 1905, § 8507; Pro. C. 1877, §§ 84, 85; R. C. 
1895, § 6358.] 

§ 8694. Judge issues citation as to insufficiency of bond. When it comes
to the knowledge of the county judge that the bond of an executor, admin
istrator or guardian is inadequate or that a surety therein is insufficient, 
is dead, or has removed or is about to remove from the state and no applica
tion is made, as provided in the last section, an order shall be made requiring 
such executor, administrator or guardian to show cause why he should not be 
required to give further security upon which he shall be cited as upon the 
application of a party. [R. C. 1905, § 8058; 1897, ch. 111, § 22; R. C. 1899, 
§ 6359.l

§ 8695. Hearing and order. If it satisfactorily appears at the hearing
that the security is inadequate or insufficient, the court must make an order 
requiring the executor to give new or additional sureties or � new bond 
in a sufficient amount as the case requires, within a reasonable time not 
exceeding ten days and directing that in default thereof his letters be revoked. 
If he fails to give such security, the court must make a supplemental order 
removing him and revoking his letters accordingly'. [R. C. 1905, § 8059 ; 
Pro. C. 1877, §§ 86, 87; R. C. 1895, § 6360.] 

§ 8696. Release of sureties on application. luly or all of the sureties in
a bond taken as prescribed in this chapter may present to the county court 
· a petition praying to be released from responsibility on account of any
future breach of· the condition of the bond, and thereupon the executor,
administrator or guardian must be cited to appear in person and give new
security. If he files in the office of the county judge a sufficient bond with
new sureties to the satisfaction of the court at the time specified in the cita
tion or thereafter within such reasonable time not exceeding ten days as
the court fixes, the court must make a decree releasing the petitioner from
liability upon the bond for any subsequent act or default of the principal;
otherwise be must make a decree removing him and revoking his letters.
[R. C. 1905, § 8060; Pro. C. 1877, §§ 90, 91, 92; R. C. 1895, § 6361.]

ARTICLE 4.- REMOVAL, SUSPENSION AND DISCHARGE OF EXECUTORS, ADMINISTRA•
TORS AND GUARDIANS. 

§ 8697. Decree granting or revoking probate of will revokes former letters.
When a will is admitted to probate after letters of administration have been 
issued or when t_he . probate is revoked after letters have been issued, the 
decree granting or revoking probate shall revoke the former letters. [R. C. 
1905, § 8061 : R. C. 1895, § 6362.] 

Revocation of probate. as termination of appointment of administrator c. � a. 21P
L.R.A. (:S.S.) 97 4. . 

· . 

Validity of acts done under letters afterwards revoked or held invalid. 21 L.R.A. 147; 
43 L.R.A.(N.S.) 636. 

§ 8698. Causes for revocation of letters. An executor, administrator or
· guardian may also be removed by a decree of the county court revoking
his letters upon satisfactory proof of the existence of either of the following

·causes:
1. luly legal disability which renders him incompetent or unfit to act

as such executor or administrator when the same has been incurred since
his letters were issued, or was not alleged in the proceeding in which he was
appointed.

2. Any wron(?ful act or omission on his part conducive to waste or mis
appropriation of the estate or affording opportunity therefor.

3. Willfully refusing or neglecting without sufficient cause to . obey any
lawful direction of the county co�rt or any provision of law relatmg to the
discharge of his dutic:..
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4. In the case of an executor, when by the terms of the will his office
1 1eases upon a contingency which has happened. 

5. In the case of a special administrator appointed upon the estate of
'\ll absentee, when it is shown· that the absentee is living and capable of 
�esuming the management of his affairs or that an executor or administrator 
r-ias been appointed upon the estate by another court having jurisdiction 
' .• 1ereof. [R. C. 1905, § 8062; Pro. C. 1877, § 108; R. C. 1895, § 6363.J 

Grounds for removal of executors or administrators. 138 Am. St. Rep. 525. 
§ 8699. Removal of executor, administrator or guardian, how. A petition

illeging the facts and ,praying for the removal of an executor, administrator 
or guardian pursuant to the provisions of the preceding section may be 
11resented by a creditor or other person interested in the estate and may 
�ontain a prayer for the appointment of a successor and if the court deems 
':he allegations sufficient a citation shall issue to the executor, administrator 
1r guardian and all other persons who by the terms of a will or by law 
ue entitled to any portion of the estate. [R. C. 1905, § 8063; Pro. C. 1877, 
j 109; R. C. 1895, § 6364.] 

§ 8700. Oourt may remove, when. When the facts which authorize a
:emoval come to the knowledge of the court and no application is made as 
!l.bove provided, the court may make an order requiring the executor, admin
istrator or guardian to show cause why he should not be removed, upon which 
he shall be cited to appear; and at the hearing the court may revoke his 
letters as upon a petition, and upon the removal of any such executor, admin
istrator or guardian the court shall appoint a successor. [R. C. 1905, § 8064; 
R. C. 1895, § 6365; 1903, ch. 25.]

Order of count�· rourt removing administratrix, not appealed from, is conclnsi,·ely
pr!'s11med to be made upon sufficient evidence. Howell v. Dinneen, 16 S. D. 618, 91
N. W. 698.

Power to permit executor who has qualified to resign. 13 L.R.A. ( N .S.) 438. 
§ 8701. Court may compel a.ttenda.nce. At any hearing contemplated by

the two preceding sections the court may require and compel the attendanc(• 
of the executor, administrator or guardian in person and examine him urnlH 
oath respecting the alleged cause for his removal. [R. C. 1905, § 8063 ; 
Pro. C. 1877, § 112; R. C. 1895, § 6366.] 

§ 8702. Court may enjoin and suspend powers, when. Upon issuing a
citation in a proceeding for the removal of an executor, administrator or 
guardian or in a proceeding to require him to give new security, if he is 
wasting or misappropriating or alleged to be wasting or misappropriating the 
estate, the court may by order summarily suspend his powers or enjoin 
him from doing any specific act in the exercise thereof as the case requires 
until its final determination. [R. C. 1905, § 8066; Pro. C. 1877, § 88; 1883, 
ch. 106, § 2; R. C. 1895, § 6367.] 

§ 8703. Final settlement of account. Discharge. An executor, adminis
trator ·or guardian may at any time present to the county court a petition 
praying that his account may be settled and that a decree may thereupon 
be made revoking his letters and discharging him accordingly. The peti
tion must set forth the facts upon which the application is founded; but 
the application shall not be entertained while a proceeding is pending for 
the removal of the executor, administrator or guardian or if in the opinion 
of the judge there is good cause for his removal or other sufficient cause 
for refusing to entertain the same. [R. C. 1905, § 8067; Pro. C. 1877, § 105; 
R. C. 1895, § 6368.]

D!'<'r<'e of rliRtribution of deced<>nt's <'8tate, made h:v county court, is of equal ranlt
1rith judgments entered by courts of record. Sjoli v. Hogenson, 19 N. D. 82, 122 N. W.
1008. 

§ 8704. Proceedings pending discharge. If the court entertains such appli
cation, a citation must issne to all parties interested in the estate. At the 
hearing any creclitor or other person intercstc>d may allege cause for deny. 
i11g the upplication or allPgc eanse for his removal and pray relief aceord-
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ingly. Upon a trial of the issue if the court determines that sufficient cause 
exists for granting the application the petitioner must be allowed to account ; 
and after he has fully accounted and paid · over all money which is found 
to be due from him to the estate and delivered over all books, papers and other 
property of the estate in his hands as the court directs a decree shall be made 
discharging him and revoking his letters, otherwise such decree shall be · 
made as justice requires. [R. C. 1905, § 8068; Pro. C. 1877, § 297 ; R. C. 1895, 
§ 6369.J

§ 8705. Acts valid until letters revoked or suspended. All acts of an
executor or administrator capable by law of making a contract notwith
standing any cause for removal remain as valid. and effectual as if he con
tinued lawfully to execute the duties of his trust until his letters are revoked 
or his powers suspended by a decree or order of the court. [R. C. 1905, 
§ 8069 ; Pro. C. 1877, § 106; R. C. 1895, § 6370.

§ 8706. Procedure, when one executor dies or is removed. When one of
two or more executors or administrators dies or becomes incapable of dis
charging the trust or when letters are revoked as to one of them, a suc
cessor to such person shall not be appointed unless· such appointment is 
necessary in order to comply with the express provisions of a will, but the 
others shall . proceed and complete the administration of the estate pur
s�ant to the letters. [R. C. 1905, § 8070; Pro. C. 1877, §§  103, 104 ; R. C. 1895, 
§ 6371.]

CHAPTER 6. 

SETTLEMENT OF THE ESTATES OF DECEDENTS. 

ARTICLE 1. COLLECTION, INVENTORY AND APPRAISEMENT OP THE ESTATE, 
§ §  8707-8713.

2. INVENTORY AND APPRATSE:!.IENT OF THE ESTATE, § §  8714-8722.
3. POSSESSION OF THE HOMESTEAD AND ALLOTMENT OF EXEYPT PROP•

ERTY, § §  8723-8729. 
4. PROPERTY CHARGEABLE WITH THE PAYMENT OF DEBTS, § §  8730-8733,
5. CLAU[S, PRESENTATION, PROOF AND ALLOWA�CE, § §  8734-8754.
6. PAYMENT OF DEBTS AND CHARGES, § §  875,5-8763.
7. SALES BY EXECUTORS AND ADMINISTRATORS, §§ 8764-8791.
8. SPECIFIC PERFORMANCE, § §  8792-8796.
9. ACTIONS BY AND AGAINST EXECUTORS AND ADMINISTRATORS,

§ §  8797-8814.
10. LIABILITY AND COMPENSATION OF EXECUTORS AND ADMINISTRATORS,

§ §  8815-8822.
11. ACCOUNTING AND SETTLEMENT BY EXECUTORS AND AmUNISTRATOBS,

§ §  8823-8840.
12. PARTIAL DISTRIBUTION BEFORE FINAL SETTLEMENT, §§ 8841-8845.
13. DISTRIBUTION OF THE ESTATE UPON FINAL SETI'LEMENT, § §  8846-

8853. • 
14. PROCEEDINGS FOR PARTITION, § §  8854-8860.
15. DISTRIBUTION OF ESTATES OF DECEASED NONRESIDENTS, §§ 8861�

8866. 
16. DISPOSITION OP' UNCLAUIED SHARES, § §  8867-8873.

ARTICLE · 1.- COLLE0TION, INVENTORY AND �PPRAISE:M'.ENT OF THE ESTATE. 
§ 8707. Possession, power and duties of executors and administrators. The

executor or administrator is entitled to possession of all the real and personal 
property of the decedent except the homestead and other exempt property 
reserved by law to the surviving husband or wife or children ; and must pro
tect the real property from waste or other injury and l'.ollect the rents and 
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profits thereof until ordered to surrender the same, · and collect the goods, 
chattels and other effects of the decedent and the debts and demands of 
every description due to the decedent or accruing to the estate in his right, 
and safely keep and dispose of the same according to law. [R. C. 1905, § 8071 .; 
Pro. C. 1877, § §  122, 210 ; R. C. 1895, § 6372. ) 

Possession of realty by administrator for administration. Kelsey v. Welch, 8 S. D. 
2 5 5 . li 6 � - \\'. 3 il 0 ;  Elder v. Mining &; Milling Co., 9 S. D. 636, 70 N. \V. 1060, 62 Am.
St. Rep. 895.

Authorizes executor to mainta in action to dckrmine adverse claims against property. 
Blakemore v. Roberts, 12 N. D. 394, '36 N. W. 1 029 .  

Executor or administrator, and not heirs, is proper party to institute action involving 
personal property. Mears v. Smith, 19 S. D. 79, 102 N. W. 295.  

Executor of plaintiff may ·  continue action to cancel deed without joining residuary 
legatees. Subera v. Jones, 20 S. D. 628, 108 K. W. 26 . 

Executor entitled to possession of al l  real and personal property of testator that de• 
eedent would have been entitled to if alive. Blakemore v. Roberts, 12 N. D. 394, 9"6 
N. W. 1 029. 

On right of executor to -maintain action for possession of property in same courta ae 
testator. Blakemore v. Roberts, 12 N. D. 394, 96 N. W. 1029.  

When personal representative not entitled to possession of personal asseta of estate. 3
L.R.A. ( N .S. ) 704. 

Widow's right to proceeds of insurance on deceased husband's life payable to biml!Clf 
or his executors or administrators. 35 L.R.A. (N.S. ) 964. 

What assets pass to administrator de bonls non. 40 L.R.A. 33. 
Liquor license as asset. 4 L.R.A. (N.S. ) 626. 
Administration based on right of action for negligent killing of a person as an uaet. 

1 L.R.A. ( N .S. ) 885. 
Is surplus realized on foreclosure sale of real estate after mortgagor's death to be 

deemed real or personal property. 19 L;R.A. (N .S. ) 723. 
Right of estate of one entitled by will or statute to an allowance for support and 

maintenance to accumulations undrawn and unexpended at the time of her death. 9 
L.R.A. ( N.S. ) 9il7.

Validity of provision that money shall be payable to obligee only and not to his eatate.
17 L.R.A. ( N.S. ) 1 239. 

Powers and duties of executor or administrator respecting woperty outside of the 
state. 45 Am. St. Rep. 664. 

• 

§ 8708. Unauthorized person having property of decedent. Every person
having or obtaining property of a decedent without; authority from the 
executor or administrator is liable to account for the same at its full value 
and shall not be allowed to retain or deduct therefrom any debt due from 
such decedent. [R. C. 1905, § 8072 ; R. C. 1895, § 6373.) 

§ 8709. Embezzlement of decedent 's property. Any person who embezzles,
conceals or alienates any moneys, goods, chattels or effects of a decedent 
is liable in a civil action for double the value of such property or for the 
return of the property with damages to the extent of its value to be recovered 
by the executor or administrator for the benefit of the estate. [R. C. 1905, 
§ 8073 ; Pro. C. 1877, § 124 ; R. C. 1895, § 6374. ]

§ 8710. Lease of real estate. An executor or administrator may · lease the
real property under his control until ordered to surrender the same and may 
keep in suitable repair all houses, buildings and fix:tures theredn. [R. C. 1905, 
§ 807 4 ;  R. C. 1895, § 6376. ]

§ 8711. Inventory by surviving partners ! In case of the deat_h . of one
partner the surviving partner or partners must make a full, true _and com
plete inventory of the property of the copartnership with a list of all the 
l iabilities thereof at the time of the death of the deceased partner and 
deliver the same to the executor or administrator of such deceased partner, 
or to the county court, and must give a good and sufficient bond to such 
executor or administrator to be �pproved by the county court. Such surviv
ing partner or partners have the right to continue in possession of the effects 
of the partnership, pay its debts out of the same and settle its business ; but 
must proceed thereto without delay and account with the executor or admin
istrator and pay over such balance as may from time to time be payable to 
him in the right of the dec,�dent. Upon the application of the administrator 
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or executor the county· court may, whenever it appears necessary after 
citation, order such surviving partner to deliver an inventory or render an 
account, and may enforce the order as in other cases. [R. C. 1905, § 80i5 ; _  
1897, ch. ]11 ,  § 23 ; R .  C .  1899, § 6377 . ]  

§ 8712. Possession from third persons, how. An executor or administrator
may present to the county court an affidavit setting forth facts which tend 
to show that money, goods, chattels, conveyances, bonds, contracts or other 
writings containing evidences of a right or claim of the decedent to any 
property or of any demand due such decedent which should be delivered to 
him or included in an inventory or appraisal, is in the possession or under 
the control of a person who withholds or refuses to account for the same, 
or that a person has knowledge or information which he refuses to impart . 
respecting such money, goods, chattels, conveyances, bonds, contracts or other 
writings so that the same cannot be discovered, inventoried or appraised, 
and praying that he may be required to appear and be examined concerning 
the same. If the court is satisfied that there are reasonable grounds for an 
investigation such person must be cited to appear in person. He may also 
be directe_d to -appear forthwith and in that case the citation may be served at 
any time before the hearing. [R. C. 1905, § 8076 ; Pro. C. 1877, § §  125, 127 ; 
R. C. 1 895. § 6378. l

Summary proceedings to discover property. 115 Am. St. Rep. 208.
§ 8713. Examination of third persons aa to possession. On the attendance

of the person so cited he must be sworn and examined under oath and may 
be compelled to answer any question that may be put to him respecting any 
money, goods, chattels, conveyances, contracts or other writings specified in 
the preceding section and make a full disclosure of all the facts within his . 
knowledge or information in relation thereto ; but his answers cannot be 
given in evidence against him in a criminal prosecution. lf his testimony 
_tends to show that other persons have knowledge or information that will 
aid the executor or administrator in the discovery of property to be inven
,oried or appraised, they may be subpoenaed and examined in like manner. 
After the examination the court may hear the testimony of other witnesses. 
And when it appears that a person so examined has in his possession or under 
his control any money, goods, chattels, conveyances, contracts or other 
writings belonging to the estate he may be ordered and compelled to deliver 
the same to the executor or administrator or to produce the same for inven
tory and appraisement as the case requires, unless he interposes a written 
answer duly verified to the effect that he is the owner of the property or is 
enti tled to pos!';ession thereof by virtue of a special property therein or by vir
tue of a lien .under which he obtained possession in the life time of the testator. 
tR. C. 1 905, § 8077 ; Pro. C. 1877, § 126 ; R. C. 1895, § 6379. ] 

Order requiring delivery of property prima facie evidence of administrator's right to 
recover. Bright v. Ecker, 9 S. D. 192, 68 N. W. 326 ; Bright v. Eeker, 9 S. D. U!1, 69 
N. W • .  824.

ARTICLE 2.- lNVEN'fORY AND APPRAISEMENT OP THE ESTATE. 

§ 8'114; Inventory of executor or administrator, contents of. Every execu
tor or administrator must within thirty days after his appointment make and 
return to the county conrt a true inventory and appraisement of all the real 
and personal property of the decedent which has _come to his knowledge inc��d
ing a list of all bonds, mortgages, notes, book accounts and other secur1t1es 
or evidences of debt which appear by the books or papers of the deceased to 
he unsettled with a statement of the sums credited thereon if any. If no 
money has come to the hands of the executor or administrator, that fact mnst 
be stated in the inventory. The property inventbried shall be classed under 
separate heads as follows : 

1 . All the real estate with a statement showing what portion thereof, if any,
is ·occupied or claimed as a homestead. 
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2. All the personal property, money included, wbich is supposed to be
exempt distinguishing between such as is deemed absolutely exempt and other 
property. 

3. All other property not above specified. [R. C. 1905, § 8078 ; Pro. C. 1877,
§§ 113, 116 ; R. C. 1895, § 6380. ]

Executor entitled to possession of all real and personal property of testator that
decedent would  have been entitled to if alive. Blakemore v. Roberta, 12 N. D. 394, 96
N. W. 1029.

Homestead cannot be partitioned among heirs, while occupied as homestead by sur
viving husband, wife or minor child. Wells v. Sweeney, 16 S. D. 489, 102 Am. St. Rep .
813, 94 N. W. 394.

§ 8715. Inventory, how made. The inventory must be signed by the executor
or administrator, who must take and subscribe thereon an oath before an 
officer authorized to administer oaths that the inventory contains a true state
ment of all the estate of the decedent which has come to his knowledge and 
possession and particularly of all money belonging to the decedent and of al l 
just claims of the decedent against the affiant. [R. C. 1905, § 8079 ; Pro. C.  
1877, § 119 ; R. C. 1895, § 6381. ]  

§ 8716. Executor's personal debt. A person named iu a will as  executor
is not thereby discharged from any just claim which the testator has against 
him but the claim must be included in the inventory and collected or accounted 
for in the same manner as other claims. [R. C. 1905, § 8080 ; Pro. C. 1877, 
§ 117 ; R. C. 1895, § 6382. ]

Liability for debts due from executor or  administrator to decedent. 112 Am. St. Rep. 
406. 

§ 8717. Inventory to contain partnership interest. The interest of the 
decedent in an unsettled partnership must be included in the inventory and 
appraised upon the statement rendered by the surviving partner or otherwise, 
like other property. [R. C. 1905, § 8081 ; R. C. 1895, § 6383 . ]  

§ 8718. Bequest to  executor. A discharge or  bequest in a will of  a debt or
demand of the testator against an executor or other person is not valid against 
creditors of the testator but must be treated as a specific bequest of the amount 
of the de'bt or demand. Such demand must be included in the inventory and 
be collected and applied so far as necessary in payment of the creditors after 
which the surplus if any shall be paid as other legacies. [R. C. 1905, § 8082 ; 
Pro. C. 1877, § 118 ; R. C. 1895, § 6384.]  

§ 8719. Decedent 's life insurance. The avails of a life insurance policy or
of a contract payable by any mutual aid or benevolent society, when made 
payable to the personal representatives of a deceased, his heirs or estate upon 
the death of a member of such society or of such insured shall not be subject 
to the debts of the decedent except by special contract, but shall be inven
toried and distributed to the heirs or the heirs at law of such decedent. [R. C. 
1905, § 8083 ; 1897, ch. 111, § 24 ; R. C. 1899, § 6385.]  

Constitutionality of  statute. Shinner v. Holt, 9 S. D.  427, 69 N. W. 595, 62 Am. St. 
Re�. 878. 

Exemption of life insurance policy. Skinner v. Holt, 9 S.  D. 427, 69 N. W. 595, 62 
Am. St. Rep. 878. 

Statute does not make proceeds of policies assets of estate of insured, nor does lt 
enlarge power of county court. Finn v. Walsh, 19 N. D. 61, 121 N. W. 766. 

Pol icy made payable to insured or his personal representatives or assigns may be 
willed, but is subject to atatutorY' allowance of surviving husband or wife and minor 
children. Meyer v. Meyer, 25 B. D. 596, 127 N. W. 595. 

§ 8720. Appra.isers to be appointed. Oath. Compensation. To make the
appraisemcnt the judge must appoint three competent and disinterested per
sons any two of whom may act. The appointment may be made by order at 
any time. A notice of the appointment must be issued upon which before 
entering upon their duties the appraisers must each subscribe an oath admin
istered by a competent officer � the effect that he will truly and impartially 
according to the best of his ability appraise the property of the decedent and 
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discharge all other duties required of him as such appraiser. If any portiou 
of the property is in another county the same appraisers may serve or others 
may be appointed in that county. The notice and oath of the appraisers 
must be l'eturned with the inventory together with a verified statement of 
their services and expenses. They shall be allowed a reasonable compensation 
for their services not exceeding the amount of their necessary expenses and 
two dollars a day in addition to be paid by the executor or administrator as 
expenses of the administration. [R. C. 1905, § 8084 ; Pro. ' c. 1877, § 114 ; 
R. C. 1895, § 6386. ]

§ 8721. Appraisers, duties of. The appraisers must estimate and appraise
at its actual value according to their best judgment all the property described 
in the inventory submitted by the executor or administrator except money and 
must set down in figures opposite each item the value thereof as agreed upon 
in dollars and cents and after completing the appraisement they must subscribe 
and annex thereto an affidavit to the effect that the value appearing opposite 
each item was entered by them or by their direction and is the true value 
agreed upon as their appraisement, and deliver the same to the executor or 
administrator or to the court. [R. C. 1905, § 8085 ; Pro. C. 1877, § 115 ; R. C. 
1895. § 6387. ]  

§ 8722. Supplementary inventory, when made. Whenever property, which
is not included in an inventory previously made in the same case, comes to 
the knowledge or possession of an executor or administrator, he must within 
one month thereafter or within such time as the court orders make a supple
mentary inventory and cause an appraisement thereof to be made and returned 
in like manner. [R. C. 1905, § 8086 ; Pro. C. 1877, § 121 ; R. C. 1895, § 6388 . )  

ARTICLE 3.- POSSESSION OF THE HOMESTEAD AND ALLOTMENT OP EXEMPT 

PROPERTY. 

§ 8723. Homestead exempt from debt or liability. Delivery of. Upon the
death of either husband or wife the survivor, so long as he or she do not again 
marry, may continue to possess and occupy the whole homestead, and upon 
the death of both husband and wife the children may continue to possess and 
occupy the same until otherwise disposed of according -to law. Such home
stt-ad, as defined in section 5605 of the civil code, must be ascertained and set 
apart as hereinafter prescribed upon the selection of the person or persons 
entitled to possession thereof, and shall not be subject to the payment of any 
debt or liability contracted by or existing against the husband or wife or 
either of them previous to or at the time of the death of such husband or wife. 
[R.  C. 1 905, § 8087 ; 1899, ch. 111 ,  § 26 ; R. C. 1899, § 6389. ] 

Homestead to be set apart. Fiesnard v. Plunkett, 6 S. D. 73, 60 N. W. 159 ; Morgan 
v. Beuthein , 10 S. D. 650, 75 N. W. 204, 65 Am. St. Rep. 733 ; Fore v. Fore, 2 N. D. 260,
50 N. W. 712.

As to " homestead estate " attaching only to such property as constituted decedent's 
homestead at time of death.  Calmer v. Calmer, 15 N. D. 120, 106 N. W. 684. 

§ 8724. Appraisers to value homestead. The appraisers must procure from
such person or persons a des�ription of the property claimed as a homestead 
and appraise the same at its value at the time of the death of the testator 
or intestate and shall if necessary cause the boundaries thereof to be ascer
tained and marked in their presence by a competent surveyor. If they find 
t hat it has been selected in such form as will materially diminish the value of 
an_v remaining part of the property, they may modify its boundaries so as to 
avoid such injury if it can be done without material injury to the homestead 
property. If they find that the property selected as a homestead exceeds in 
value the sum of five thousand dollars, they shall in like manner set off the 
homestead in such form as to exclude the excess unless they further find that 
the propnty cannot be divided without material injury. They shall make a 

2089 



§§  8724-8729 PROBATE CODE. Sett lement of ths 

full report of all their proceedings and findings in relation to the homestead 
and annex the same to  the  inventory. [R. C. 1905, § 8088 ; R .  C. 1895, § 6390. lHomestead should be set apart. Hesnard v. Plunkett, 6 S. D. 73, 60 N. W. 1 59 ; Morgan v. Beuthein, 10 S. D. 650, 75 N. W. 204 ; Fore v. Fore, 2 N. D. 260, 50 N. W.712. 

§ 8 125. Exempt personal property, disposition of. There shall also be set
apart absolutely to the surviving wife or husband or minor children all the 
personal property of the testator or intestate which would be exempt from 
execution, if he ,vere living, including all property absolutely exempt and 
?ther property selected by the person or persons entitled thereto to the amount 
m value of fifteen hundred dollars according to the appraisement and such 
property shall not be liable for any prior debt of the decedent except the 
�eces�ary charges of bis last sickness and funeral and expenses of the admin-
1strat10n when there are .no other assets available for the payment of such 
charges. · [R. C. 1905, § 8089 ; Pro. C. 1877. § 135 ; R. C. 1895, § 6391 . ) 

Personal property set apart beeomes absolute property of su"iving widow and chD
drm. Fore v. Fore, 2 N. 1D. 260, 50 N. W. 712 .  

Funeral expenses and expense of administration are not payable from statutory allow• 
ance. if there is other available property. Mever v. Meyer, 25 S. D. 596, 127 N. W. 595. 

Widow's right to year's support or al lowance out of insurance money. 46 L.R.A. (N.S. )  
788. 

§ 8726. Return of inventory and appraisement. Objections. Hearing.
Upon the return of the inventory and appraisement the court must fix a day 
for hearing objections thereto concerning the homestead and other exempt 
property and the executor or administrator must cause notice thereof to 
be given to all parties interested. At the hearing tl1e court may confirm the . 
proceedings as to the inventory and appraisement or modify the same or 
set them aside and order a new appraisement as justice requires. If the 
court finds that the homestead exceeds in value the sum of five thousand 
dollars and further finds that the property cannot be divided without material 
injury, the order setting it apart must determine the amount of such excess 
and the property may thereafter be subjected to tl1e payment of debts in 
the same manner as  other property to the extent of the excess so determ ined 
after all the other available property has been exhausted. [R. C. 1905, § 8090 ; 
R. C. 1895. § 6392 . ]

Extent o f  widow's .  homestead estate i n  decedent's property. Calmer v .  Calmer, 1 5  
N .  D .  120, 1 0 6  N. W .  684. 

§ 8727. Allowance for the fa.mily. If the amount so set apart is insufficient
for the support of the widow and children or either and there is other estate 
of the decedent, the court may in its discretion order such reasonable allo,v
ance out of the estate as shall be necessary for the maintenance of the family 
according to their circumstances during the progress of the settlement of  
the estate, which in  case of  an insolvent estate must not be longer than one 
year after granting letters testamentary or of administration. [R. C. 190,">. 
§ 8091 ; Pro. C. 1877, § 132 ; R. C. 1 895, § 6393 . )

§ 8728. Allowance is a pref erred cla.im. Any allowance made by the court
in accordance with the preceding section must be paid in preference to all 
other charges except funeral charges or expenses of administration and any 
such allowance whenever made may in the dis<'retion of the court take effect 
from the death of the decedent. [R. C. 1905, § 8092 ; Pro. C. 1877, § 133 ; R. C. 
l8!J5. � 6394. l

§ 8729. Disposition of estates of small value. If, upon the return of the
inventory of the estate of an intestate. it shall appear therefrom that the 
valne of the whole estate does not exceed the sum of one thousand five hun
<lrr.d dollars, and if there be a surviving husband or wife or minor children 
0£ the deceased, the court or ,iudge thereof shall by order require all persons 
intcrPst 1•d to appeiir on a da.v fixed to sho,v cause why the whole of said estate 
i;hould not be assigned for the  use and support of the family of the intestate. 
Notice thereof shall be given and proceedings had in the same manner as pro-
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.vided in section 8726. If, upon the hearing, the court finds that the value 
of the estate does not exceed the sum of one thousand five hundred dollars, 
it _shall by a decree for that purpose, assign to the surviving husband or wife 
of the intestate, if t1iere be a surviving husband or wife, if no surviving hus
band or wife, then to the minor children of the deceased, if there be minor 
children, the whole of the estate, subject to whatever mortgages, liens or in
cumbrances there may be upon said estate at the time of the death of the 
intestate, after the payment of the expenses of the last illness of the intestate, 
funeral expenses and expenses of administration, and the title thereof shall 
vest absolutely in such surviving husband or wife or minor children, sub
ject to whatever mortgages, liens or incumbrauces there may be upon said 
estate at the time of the death of the intestate and there must be no further 
proceedings in the administration unless further estate be discovered ; and 
when it so appears that the value of the whole estate does not exceed the sum 
of three thousand dollars, it is in the discretion of the court to dispense with 
the regular proceedings or any part thereof, prescribed in chapter 6 of the 
probate code, and there may be had a summary administration of the estate 
and : an order of distribution thereof at the end of six months after issuing the 
letters. The notice to creditors must be given to present their claims within 
four months after the first publication of such notice and those not so pre
sented are barred as in other cases. [1907, ch. 1 15 . ]  

ARTICLE 4.- PROPERTY CHARGEABLE WITH THE PAYMENT OF DEBTS. 
§ 8730. Property of decedent chargeable with. All the property of the

decedent except as otherwise provided for the homestead and personal prop
erty set apart for the surviving wife or . husband and minor child or children 
shall be chargeable with. the payment of the debts of the deceased, the ex
penses · of administration and the allowance to the family, and the prop
erty, perr.onal and real, may be sold as the court may direct in th e manner 
hereinafter prescribed. There shall be no priority as between personal and 
teal property for the above purposes. [ R. C. 1905, § 8093 ; Pro. C. l 877. 
§ 162 ; 1897, ch. 111, § 27 ; R. C.  1899, §§  6395, 6428. ]
· § 8731. Provisions of the will must be followed. If the testator makes

provision by his will or designates the estate to be appropriated for the pay
ment of his debts, the expenses of administration or allowance to the fami ly, 
they must be paid according to such provision or designation out of the
estate thus appropriated so far as the same is sufficient. [R. C. 1905, § 8094 ; 
Pro. C. 1877, § 193 ; 1897, ch. 111, § 27 ; R. C. 1899, §§  6396, 6443.]
· § 8732. Provisions insufficient. Proceedings. If the provision made by

the will or the estate appropriated therefor is insufficient to pay the dehts. 
expenses of administration and the allowance to the family, that portion of
the estate not devised or disposed of by will, if any, must be appropriated 
and disposed of for that purpose according to the provisions of article 6 of
this chRpter. [R. C. 1905, § 8095 ; Pro. C. 1877, § 195 ; 1897, ch. 111 ,  § 27 ; 
R. C. 1899, § §  6397, 6445. ]

§ 8733. Property lia.ble for debts. The estate real and personal given
hy will to legatees or devise es is liable for the debts, expenses of administra
tion and allowance to the family in proportion to the value or amount of 
the several devises or legacies, but specific devises or legacies are exempt 
from· such liability if it appears to the court necessary to carry into effect 
the intention of the testator and there is other sufficient estate. [R. C. 1 905, 
§ 80�6 ; Pro.  C. 1877, § 196 ; Ul97, ch. 111, § 27 ; R. C. 1899, §§ 6398, 6446. )

ARTICLE 5.- Cunis, PRESENTATION, PnooF AND ALLOWANCP ... 
§ 8734. Notice to creditors. Every executor or administrator must, im

mediatel y  after his appni n tm , •n 1 . camrn to he publ ished in some newspaper 
of the county,  if tl: crc lw one, if not, theu in such newspaper as may be 
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designated by t�e cour�, a not�ce to the creditors of the decedent, requiring 
all persons ha vmg claims agamst him to exhibit them, with the necessary 
vou_chers, to the exe�ut01· . or administrator, at the plac.e of his residence or
busmess, to be specified m the notice. Such notice must be published as 
often_ as the judge shall direct, but not less than once a week for four weeks.
The Judge may also direct additional notice by publication or postina. In 
case such executor or administrator resigns, or is removed before th; time 
e�pressed in the notice, his successor must give notice only for the expired 
time allowed for such presentation. The time expressed in the notice must 
be six months after its first publication, when the estate exceeds in value the 
sum of five thousand dollars and four months when it does not. [R. C. 1905, 
§ 8097 ; 1897, ch. 111,  § 26 ; R. C. 1899, § 6399 . )

Liabil ity o f  estate for broker's commissions. 64 L.R.A. 554. 
LiaJ,i lity of estate to attorney employed by personal representative. 25 L.R.*. (N.S. ) 

72.  
Liability of estate for debts contracted and expenses incurred by personal representa

tive in carrying on business. 40 L.R.A. (N.S. ) 224. 
Liabi l i ty of estate for fWlenl expenses. 33 L.R.A. 660. 

§ 8735. Court to make decree. After the notice is given, as required by
the preceding section, a copy thereof, with the affidavit of due publication 
or of publication and posting, must be filed and upon such affidavits or other 
testimony to the satisfaction of the court, an order or decree showing that 
due notice to creditors has been given, must be made by the court and entered 
in the minutes and recorded. [R. C. 1905, § 8098 ; 1897, ch. 111, § 26 ; R. C. 
1899, § 6400. ]  

§ 8736. Claim ba.rred, when. Exemption. If a claim arising upon a con
tract heretofore made be not presented within the time limited in the notice, 
it is barred forever, except as follows : If it be not then due, or if it be 
contingent, it may be presented within one month after it becomes due or 
absolute ; if it be made to appear by the affidavit of the claimant, to the 
satisfaction of the executor or administrator and the judge of the county 
court, that the claimant had no notice as provided in this chapter by reason 
of being out of the state, it may be presented at any time before a decree 
of distribution is entered ; a claim for a deficiency remaining unpaid after 
a sale of property of the estate mortgaged or pledged must be presented 
within one month after such deficiency is ascertained. All claims arising 
upon contract hereafter made, whether the same be due, not due or contingent, 
must be presented within the time limited in the notice ; and any claim not 
so presented is barred forever ; provided, however, that when it is made to 
appear by the affidavit of the claimant as above provided, that he had no 
notice by reason of being out of the state, it may be presented as therein 
provided ; provided, further, that nothing in this section nor in this article. 
contained shall be construed to prohibit the right or limit the time of fore
closure of mortgages upon real property of decedents, whether heretofore 
or hereafter executed, but every such mortgage may be foreclosed within the 
time and in the mode prescribed by the code of c ivil procedure, except that 
no balance of the debts secured by such mortgage remaining unpaid after 
foreclosure shall be a claim against the estate, unless such debts were pre
sented as required by this code. [R. C. 1905, § 8099 ; 1897, ch. 111,  § 26 ; 
R. C. 1899, § 6401. ]

Claim secured by mortgage or mechanic's lien need not be presented. Purdin v. Archer,
4 S. D. !14, !14 N. W. 1 043 ; Fish v. DeLaray, 8 S. D. 320, 66 :N. \V. 465, 59 Am. St.
Rep. 764. • 

Deficiencv found after foreclo!rure sale must be preRented. Kelsey v. Welch, 8 S. D 
255,  66 N. ·w. 390; Thurber v. l\l iller, 1 1  S. D. 124, 75 N. W. 900. 

'When limitations begin to run in aetion against rep_re�entatives of de1:eaRed stock
holder in insolvent corpomtions for unpa id_ stock s�hscr1ption. 1 L.R.A. ( K�. ) . 913 . . 

Effl'ct of failure to pre, ,mt c• l a i ,n with in  the t ime allowed by the _admm1str�ti.on 
atatute of the domicile as 11 har to i i >:<  allowanre in the state of the anc11la.ry admm1s· 
tration, or vice nrsa. 19 L.  JL\ . 1 X .S . ) 5 t, :i .  
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Contingency of claim as affecting time for presentat i on. 58 L.R.A. 82. 
Right of ward to tile claim against estate of guardian afh•r ter11 1 in11 t ion of guardian

ship, but before settlement of account. 26 L,R_<\ , ( �.S. ) 793. 
Effect on running of limitations of appointment of temporan administrator. 39

L.R.A. ( N.S.) 824. • 

§ ff/37. Proof of claim, how made. Every claim which is due when pre
sented to the executor or administrator must be supported by the affidavit 
of the claimant or some one in his behalf, that the amount is justly due, that 
no payments have been made thereon which are not credited, and that there 
are no offsets to the same, to the knowledge of the claimant or affiant. If 
the claim be not due when presented, or be contingent, the particulars of 
such claim must be stated. When the affidavit is made by a person other 
than the claimant, he must set forth in the affidavit the reason why it is not 
made by the claimant. The executor or administrator may also require 
satisfactory vouchers or proofs to be produced in support of the claim. If 
the estate is insolvent, no greater rate of interest shall be allowed upon any 
claim, after the first publication of notice to creditors, than is allowed by 
law on judgments obtained in the district court. [R. C. 1905, § 8100 ; 1897, 
ch. 111, § 26 ; R. C. 1899, § 6402. l 

Proof of claims. Sixta v. Heister, a S. D. 346, 85 N. W. 598. 
Transcript of record below must be used on appeal where proofs on which county 

court acted were in form of affidavits. Re Peterson, 22 N. D. 480, 134 N. W. 751. 
Verification of claim of corporation against decedent's estate may be made by treas

urer. F. A. Patrick & Co. v. Austin, 20 N. D. 261, 127 N. W. 109. 
Statement of claims against estates of decedents. 130 Am. St. Rep. 311. 
Right of bank to set off unmatured claim against deposit of deceased debtor. 27 

L.R.A. (N.S.) 812.
§ ff/38. Court may allow just ela.ims paid without affidavits. When it

shall appear, upon the settlement of the accounts of any executor or admin
istrator that debts against the deceased have been paid without the affidavit 
and allowance prescribed by the preceding section, and shall be proven by 
competent evidence to the satisfacti9n of the county court, that such debts 
were justly due, were paid in good faith, that the amount paid was a true 
amount of such indebtedness over and above all payments and set-offs, and 
that the estate is solvent, it shall be the duty of the said court to allow the 
said sums so paid in the settlement of said account. [R. C. 1905, § 8101 ; 1897 , 
eh. 111. § 26 ; R. C. 1899, § 6403.} 

§ 8739. Judge may present claim, how. Any judge of the county court
may present a claim against the estate of a decedent for allowance to the 
executor or administrator thereof ; and if the executor or administrator 
allows or rejects the claim. he must, in writing, present ihe same to the judge 
of an adjoining county who shall thereupon be substituted in the allowance 
and settlement of such claim as provided by article 3 of chapter 2 of 
this code ; and the judge of the county court presenting such claim, in case 
of its rejection by the executor or administrator, or by the county judge, 
to whom the same has been transferred, has the same right to sue in a proper 
court for its recovery as other persons have when their claims against an 
estate are rejected. [R. C. 1905. § 8102 ; 1897, ch. 111, § 26 : R. C. 1899, § 6404.] 

§ 8740. Indorsem.ent of allowance or rejection. How made. When a claim
accompanied by the affidavit required in thiR chapter is presented to the 
executor or administrator, he must indorse thereon his allowance or rejection 
with the day and date thereof. If he allows the claim it must be presented 
to the county judge for his approval, who must, in the same manner, indorse 
upon it h is allowance or rejection. If the executor or administrator, or the 
judge, refuses or neglects to indorse such allowance or rejection for ten days 
after the claim has been presented to him, such refusal or neglect is equiva
lent to a rejection on the tenth day ; and if the presentation be made by a 
notary, the certificate of such notary. under seal, is prima facic evidence of 
such presentation and rejection. If the claim be presented to the exf'CU!Or or 
administrator before the expirat ion of the time limited for the presentation of 

2073 



§§ 8740-8742 PJWB.\TE CODE. 

claims, the same is presented in time, though acted upon by the executor or 
administrator, and by the judge. after the expiration of such time. Wlien a 
claim, stating the post office address of the claimant has been rej�cted, either 
by executor or administrator or county judge, whether by indorsement or. by 
nonaction, the person to whom the claim was presented must serve · notice o .  
such rejection, said notice to be by personal service or registered mail upon 
tl1 e c la imant. [ 1 911 ,  ch . 21 5 ;  R. C. 1 905, § 8 103 ; 1897, ch. 111 ,  § 26 ; H, . C .  
l 8!JJ, § 6405. ]

The rej ert ion of a c la im hy the <'Xerntor, i1 1l m i n i st rntor or county judge i s  a cl,i\
d i• i on prcl'rdcnt to the ri.!.d l t  to i..-ue it. In rP Smith's Estate, 13 ::-; ,  D. 513, 100 N: W. 
bl!O : Farwell v. ll i char<l,;,un, 10 );. D. :l.t, SI S ,  W. 5 :i 8. 

Ch im may uc a l l owed by rounty judg-c u ft,�r r,•j ,·c t iou l,�• nonaction or fodorRemcM 
h1•inrc barr<'d by statute of limitations . In re !:;miih'6 E,tate, 1 3  :S. D .. .'> lJ , lOil 
N. \V. 8!10.

Allow:incc or rejcrtion of cln im,;, how made ; action on . when brought. Bright · v.
Fcker, 9 S. D. l!J2, GS K. W. 326 : Farw1•ll v. Richardson, 10 N. D. 34.  34 N. W. 358 \  
Boyd v. Yonl\eida, !l N .  D .  337, 8 3  1' .  W .  3�9 .  

Cla i m  presented to admin i , frntor prior to gh·ing not ice to <'l'cditors wil l  be. deemc<l 
rejcct1•d at end of ten dnys after pr<'sentment where• administrator neglects to allow or
rejer t it. Singer v. Austin . 19 N.  D.  546, 1 25  N.  W. 560. · · · · 

Hej{'rted claim against estate is not record of probate court so as to entitle it to 
admission in action on cla im as proof of its prc,,entation and rej{'ction, and it is inad
miss i ble without ,·.,r i l i cation of � i!!'nature of administrator rndorscd to re.�tion. 
Murray v. Johnson, 28 S. D.  571 ,  1 34 N. W. 206. 

Retention of account •by executor or administrator as rendering it an account .· stated . 
29 L.R.A. ( N .S. ) 340. 

§ 8741. Claims allowed entered in register, how. Every claim allowed by
the executor or administrator, an<l approved by the judge, or a copy thereof, 
as hereinafter provided, must, within thirty days thereafter, be filed in the 
t•ounty court and be ranked among the acknowledged debts of the estate, 
to be paid in due course of administration. If the claim is founded on a 
bond, bill, note, or any other instrument, a copy of such instrument must 
accompany the claim, and the original instrument must be exhibited if de
manded, unless it is lost or destroyed, in which case the claimant must ac
company his claim by his affidavit, containing a copy or particular descrip
tion of such instrument, and stating its loss or destruction. If the claim 
or any part thereof is secured by a mortgage or other lien which has been 
recorded or filed according to law in the office of the register of deeds of  
the  county in  which the land affected by i t  lies, i t  is sufficient to describe 
the mortgage or lien, and refer to the date of its filing and volume, and page 
of its record. If, in any case, the claimant has left any original voucher. 
in the hands of the executor or administrator, or suffered the same to be 
filed in the court, he may withdraw the same when a copy of the same has 
been already, or is then, attached to his claim. A brief description of every 
claim filed must be entered by the judge in a register provided for that 
purpose, showing the name of the claimant, the amount and character of 
the c)aim, rate of interest, and date of allowance. [R. C. 1905, § 8104 ; 1897, 
ch . 111 ,  § 26 ; R. C. 1899, § 6406. ] 

§ 8742. Claims rejected. Suit instituted. How. When a claim is rejected
, · i tl1 er by the executor or administrator, or the county judge, the holder 
must bring snit in the proper court, to wit : before a justice of the peace, or 
in d istrirt court, according to its amount, against the executor or adminis
t rator, within four months after notice of rejection of claim having been 
made by registered mail, if it be then due, or within three months after itJ 
J i ,, romes due, otherwise the claim is barred forever. [1911, ch. 216 ; R. C. 
1 903, § 8105 ; 1897, ch . 111 ,  § 26 ; R. C. 1899, § 6407. ]  

Claims rl'jcrtcd by administrator need not be  filed in  county court. Saxton "' ·  Mus-
selman, 17 S.  D. 35 , 95 N. W. 29 1 .  

Cla im rC'jected is harred i f  �u it  i s  not hrought within three months after its rejection, 
.-v!'n th.,ug-h no not i r•p to pn ·sPnt d a  im,  had e\'er been published. Singer v. Austin, _1 9
N. D. 54 G , I � ;, X. W.  ;, GO . 

Settlemen t of ll1 e 
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Fa i lure to sue within time limited cannot be waived by administrator demurring to 
<'Ompla int. Mann v. Redmon, 23 N. D. 508, 137 N. W. 478. 

§ 8743. Sta.tute of limita.tion does not run, when. No claim must be al;
lowed by the executor or administrator, or by the judge, which is barred by 
the  statute of limitations. When a claim is presented to the judge for his 
allowance, he may, in his discretion, examine the claimant and others, on 
oath ,  .a�d hear any legal evidence touching the validity of the claim. No 
holder of any claim against an estate shall ma,intain any action thereon, 
unJegs the claim is first presented to the executor or administrator. The 
time during which there shall be a vacancy in the administration, or in the 
office of the county judge, must not be included in any limitation herein 
pre�crib�d '. [R. C. 1 905, § 8106 ; 1 897, ch . 11 1 ,  � 26 ; R. C. 1899, § 6408.] 

�o R<'tion on <'la im against estate may be commenced until rejection of claim by 
administrator either by operation of statute or by written rejection indoned thereon. 
Murray v. Johnson, 28 S. D. 571, 134 N. W. 206. 

§ 8744. Actions pending at time of des.th. ProceeclinP, on. If any action
is pending against the decedent at the time of his death, the plaintiff must 
in like manner present his claim to the executor or adm.inistrator, for allow
ance or rejection, authenticated as required in other case.a ; and no recovery 
shall be had in the action unless proof be made of the presentation required. 
Whenever any claim is presented to an executor or administrator, or to the 
county judge, arid he is willing to allow the sa.me in part, he must state 
in his indorsement the amount he is willing to allow. If the creditor refuse 
to accept the amount allowed in satisfaction of his claim, he shall recover 
no costs in an action therefor, brought against the execut.or or administrator, 
unless he recovers a greater amount than that offered to be allowed. [R. C.
1905, § 81 07 ; 1 897, ch . 111,  § 26 ; R. C. 1899. § 6409. ] 

D<>mand for rescission of sale of stall ion and return of purchase notes is a " claim " 
w ithin meaning of this section. Kline v. Gingery, 25 S. D. 16, 124 N. W. 958. 

§ 8745. Judgment against esta.te, effect of. A judgment rendered against
an executor or administrator, in the district court or before a magistrate, 
upon any claim for money against the estate of his testator or intestate, 
only establishes the claim in the same manner as if it had been allowed by 
the execntor or administrator, and the judge of the county court, and the 
judgment must be that the executor or administrator pay, in due course of 
administration, the amount ascertained to be due. A certified transcript of 
the judgment must be filed in the county court. No execution must issue 
upon such judgment, nor shall it create any lien upon the property of the 
estate, or give to the judgment creditor any priority of payment. [R. C. 
1905, § 8108 : 1897. ch. 111 ,  § 26 ; R. C. 1899, § 6410.] • 

As to <'!aim against decedent's estate beinJ! allowed by county judge after rejection 
by nonaction. Re Smith, 13 N. D. 513,  101 N. W. 8il0. 

In,iunct ion a!!'ainst judgment entered against exe<'utors · or administrators on con
fes.�ion.  30 L.R.A. 241 .  

Right of exc<'utor or administrator to have judgment against decedent set aside. 54 
L.R .A. 761 . 

Eff'ect' of foreign judgments against executor or administrator. 27 L.R.A. 101.
§ 8746. Execution, when may be issued. When any judgment has been

rendered for or against the testator or intestate in his lifetime, no execution 
shall issue thereon after his death except : 

1. In case of the death of the judgment creditor, upon the application
of his executor or administrator, or successor in interests. 

2. In case of the death of the judgment debtor, if the judgment be �or
the recovery of real or personal property, or the enforcement of a hen 
thereon. 

A judgment against the decedent for the recovery of money must be �re
sented to the executor or administrator like any other claim. If the execution 
is actually levied upon any property of the decedent before his de�th, the 
,;;nme may be sold for the satisfaction thereof, and the officer makmg the 
sale must account to the exe<>n tor or administrator for any sarplus in his 
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han_d�. A jud�ent rendered against a decedent, dying after verdict or de�1Sion on an issue of fact, but before judgment is rendered thereon, is not a hen on the real property of the decedent, but is payable in due course of administration. [R. C. 1905. § 8109 ; 1897, ch. 111, § 26 ; R. C. 1899, § 6411 . )  
Power of  federal court to enforce its own judgment against a decedent's estate. ti 

L.R.A. (N.S. ) 154.
Remedy for enforcement against decedent's estate of alimony which had accruedprior to his death. 18 L.R.A.(N.S.) 257. 
Injunction in favor of, or against, executor or administrator to prevent execution

sales. 30 L.R.A. 120. 
§ 8747. Claims not allowed may be referred, how. If the executor or ad

ministrator doubts the correctness of any claim presented to him, be may 
enter into an agreement, in writing, with the claimant to refer the matter 
in controversy to some disinterested person, to be approved by the judge 
of the county court. Upon filing the agreement and approval of the judge 
of the county court in the office of the clerk of the district court for the 
county or judicial subdivision in which the letters testamentary or of admin
istration were granted, the clerk must, either in vacation or in term, enter 
a minute of the order referring the matter in controversy to the person so 
selected or, if the parties consent, a reference may be had in the county 
court, and the report of the referee, if confirmed, establishes or rejects the 
claim, the same as if it had been allowed or rejected by the executor or 
administrator and the county judge. [R. C. 1905, § 8110 ; 1897, ch. 111,  § 26 ; 
R. C. 189!.l. § 6412. )

Submission of  disputed claims to arbitration. Unterrainer v .  Seelig, 13  S .  D. 148, 
82 N. W. 394. 

§ 8748. Referee, duty of. The referee must hear and determine the matter,
and make his report thereon to the court in which his appointment is entered . 
The same proceedings shall be had in all respects, and the referee shall 
have the same powers, be entitled to the same compensation, and subject to 
the same control as in other cases of reference. The court may remove 
the referee, appoint another in his place, set aside or confirm his report, and 
adjudge costs, as in actions against executors or administrators and the 
judgment of the court thereon shall be as valid and effectual in all respects as 
if the same had been rendered in a suit commenced by ordinary process. 
[R. C. 1905, § 8111 ; 1897, ch. 111, § 26 ; R. C. 1899, § 6413.) 

§ 8749. Costs allowed, .how. When a judgment is recovered, with costs,
against any executor or administrator, he shall be individually liable for 
such costs, but they must be allowed him in his administration accounts, 
unl ess it appears that the suit or proceeding in which the costs were taxed 
was prosecuted or defended without just cause. [R. C. 1905, § 8112 ; 1897, 
ch. 111 .  § 26 ; R. C. 1899, § 6414.] 

Executor is personally liable for costs when the judjrment does not charge the estalf
therewith. McCarthy v. Speed, 16 S. D. 584, 94 N. W. Ul. 

§ 8760. Executor 's or administrator 's claims allowed, how. If the exec
utor or administrator is a creditor of the decedent, his claim, duly authenti
cated by affidavits, must be presented for allowance or rejection to the 
judge of the county court, and its allowance by the judge is sufficient evi
dence of its correctness, and it must be paid as other claims, in due course of 
administration. If, however, the judge rejects the claim, action thereon may 
be had against the estate by the claimants, and summons must be served upon 
the jude-e of the county court, who may appoint an attorney at the ex
pense of the estate to defend the action. If the claimant recover no judg
mC'nt he must pay all costs, including defendant 's attorney 's fees. [R. C. 
1 905. § 811 ::l ; 1897, ch. 111 ,  § 26 ; R. C

., 
1899, § 6415.] 

§ 8751. Notice to creditors must be given . . Penalt1, If an ex_ecutor _or
n<lministrator iJ Cglrcts for two months after his appomtment to give notice 
to crc,l it ors as prescribed by this chapter, the court must revoke his letters 
and appoint some other person in his stead, equally or next in order, entitled 
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to the appointment. [R. C. 1905, § 8114 ; 1897, ch. 11,1, § 26 ; R. C. 1899, 
§ 6416.)

§ 8762. Statement of claims, when returned. At the same term at which
he is required to return his inventory, the executor or administrator must 
als0, return a statement of all claims against the estate which have been 
presented to him, if so required by the court ; and from term to term there
after he must present a statement of claims subsequently presented to him. 
In all such statements he must designate the names of the creditors, the 
nature of each claim, when it became due or will become due, and whether 
it was allowed or rejected by him. [R. C. 1905, § 8115 ; 1897, ch. 111, § 26 ; 
R. C. 1899, § 6417.)

§ 8763. Interest on mortgage claims, when paid. If there be any debt
of the decedent bearing interest, whether presented or not, the executor or 
administrator may, by order of the county court, pay the amount then ac
cumulated and unpaid, or any .part thereof, at any time when there are 
sufficient funds properly applicable thereto, whether said claim be then due 
or not ; and interest shall thereupon cease to accrue upon the amount so paid. 
This applies only to claims the payment of which is secured by a mortgage 
or lien upon some parts of the estate. [R. C. 1905, § 8116 ; 1897, ch. 111, § 26 ; 
R. C. 1899, § 6418.]

§ 8754. Estates of decedents, how settled. An executor or administrator
may render a full and final account and report of his administration to the 
county court for a final settlement, at any time after the time limited in the 
notice to creditors for the presentation of claims against the estate ; and 
if the estate is ready for distribution, the court may thereupon proceed to 
a settlement of Stlch final account and the distribution and settlement of the 
estate ; provided, that no final decree of distribution shall be entered uritil 
after the expiration of one month after the rendering and filing of such final 
account and report. [R. C. 1905, § 8117 ; 1901, ch. 72. ] 

ARTICLE 6.- PA YllENT OP DEBTS AND CHARGES. 

§ 8756. Debts, order of payment. The acknowledged debts and charges
must be paid in the following order : 

1. The necessary expenses of the administration.
2. The expenses of the last sickness and funeral.
3. Allowances made to the family in excess of the exempt property.
4. Debts having preference by the laws of the United States.
5. Debt� which are liens upon specific property whether by judgment,

mortgage or otherwise in the order of their priority. 
6. All other demands against the estate. [R. C. 1905, § 8118 ; R. C. 1899,

§ 6419.)
Commercial paper given b1, representative as payment of debt. 35 L.R.A. (N.S. ) 63.
3. Right of nonresident widow to statutory allowance. 21 L.R.A. 241.
Widow's right to exemption or allowance for support out of personal assets of estate

of deceased husband, who was a nonresident. 11 L.R.A.(N.S.) 361. 
Waiver of right to widow's allowance by antenuptial agreement. 95 L.R.A. (N.S. ) 751. 

§ 8756. Limitation a.a to mortgages. The preference given in the preceding
section t<, a mortgage or other lien only extends to the proceeds of the 
property subject to such lien. If the proceeds of such property are insuffi
cient to pay the demands, the part remaining unsatisfied must be classed with 
other demands against the estate. [R. C. 1905, § 8119 ; Pro. C. 1877, § 259 ; 
R. C. 1899, § 6420.]

§ 8757. Liens on rea.lty to be paid. When any sale is made by an executor
or administrator pursuant to the provisions of this chapter of land or other 
property that is subject to any mortgage or other lien, which is a valid 
claim against the estate of the decedent and has been presented and allowed, 
the purchase money must be applied after paying the necessary expenses of 
t he sale, first to the payment and satisfaction of the mortgage or lien and 
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the residue if any in due course of administration. The application of the 
p�rchase money to the satisfaction of the mortgage or lien must be made 
without delay, and the property is subject to such mortgage or lien until the 
purchase money has been actually so applied. The purchase money or so 
much thereof as may be sufficient to pay such mortgage or lien with interest 
and any lawful costs and charges thereon may be paid into the county court, 
and thereupon the lien must cease and the purchase money must be paid 
over by the judge without delay in payment of the expenses of the sale and 
in satisfaction of the debt to secure which the mortgage or other lien was 
taken and the surplus, if any, must be returned to the executor or admin
istrator. [R. C. Hl05, § 8120 ; Pro. C. 1877, § 202 ; R. C. 1899, § 64::!l.J 

§ 8 168. Creditors equal w,thin classes. If the estate is insufficient to pay
all the dl·bts of any one class, each creditor must be paid a dividend in 
proportion to his claim; and no creditor of any class shall rt:lceive any paynient 
until all those of the preceding class are fully paid and no preference shall 
be given in the payment of a debt over other debts of the same class except 
those specified in the fifth class. [R. C. 1905, § 8121 ; Pro. C. 1877, § 260 ; 
R. C. lot19, § 6422.]

§ 8769. Certain expenses, taxes and liens, paid when. The • executor or
administrator, as soon as he has sufficient funds in his hands, must pay the 
funeral expenses and the expenses of the last sickness and the allowance 
made to the family of the decedent. He may pay or retain in his hands the 
necessary expenses of administration but he is not obliged to pay any other 
debt or any legacy until as prescribed in this article the payment has been 
ordered by the court. If satisfied that it will be for the benefit of the estate, 
the county court may by order authorize or direct the executor or adminis
trator on the application of any person interested, to pay taxes imd demauds 
maturing upon any debt secured by a mortgage, pledge or other lien- existing 
on the property of the decedent or upon a contract for the purchase of real 
property whenever there are sufficient funds properly applicable thereto, al
though such demand has not been presented and allowed. But the pro
visions of this section shall not rel ieve the executor or administrator from 
responsibility for all injury or loss resulting from any misapplication of 
the money in his hands. [R. C. 1905, § 8122 ; Pro. C. 1877, § 261 ; R. C. 1899, 
§ 6423 . ]

§ 8760. Decree for payment of debts. Upon the settlement of the account
of an executor or administrator at the expiration of the time allowed for 
presenting claims if there are debts or charges remaining unpaid, the court 
must make such decree for the payment thereof as the circumstances of the 
estate require. unless it appears that there are no more assets available for 
that purpose. If the assets are ready for distribution to the creditors the 
court shall make a peremptory decree for payment after declaring a dividend 
if necessary. If there are other assets available which are not ready for 
such distribution, the executor or administrator must be directed to take the 
necessary steps to convert them into money for that purpose, as speedily as 
possible without material injury to the estate, and if the estate is solvent, a 
partial dividend may be declared. The court must proceed in like manner at 
each subsequent settlement until the debts are paid. [R. C. 1905, § 8123 ; Pro. 
C. 1877, � 262 ; R. C. 1899, § 6424.]

§ 8761. Contingent claim pending. Proceedings. At the time of suclt
settlement, each person having a contingent claim pending which cannot 
be proved as a debt must be required to produce proof of the liability of 
the decedent by a previous notice given as prescribed in this chapter. If 
it appears upon such proof that there is reason to believe that . . t�e liability
will become absolute, the court may order the executor or admm1strator to 
retain in his hands sufficient assets to pay the same in that event or, if the 
estate is insolvent, sufficient to pay a proportion equal to the dividends of other 
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creditors, or if a final distribution is made, the court may require the person� 
to whom the estate is distributed to give bou<l with 1mtlic1ent suret ies 1 u 1· 

the payment of such sum as may be found due by the couuty court in case 
the liability shall thereafter become absolute and upon proof of such amount 
the claimant may be authorized to bring au action on the bond for its 
recovery. [R. C. 1905, § 8124 ; Pro. C. 1877 ,  § 263 ; R. C. 1899, § 64�5. ]  

. §  8 1 b2. Legacies and distr.but:on of estate. I f  the whole o f  t he  debts 
have been paid by the first distribution, the court must direct the payment 
of legacies and the distribution of the estate among the heirs, legatees or other 
persons entitled as provided in article 11 of this chapter, but if there are 
debts remaining unpaid, or, if for other reasons the estate is not in a proper 
condition to be closed, the court must give such extension of time as may be 
reasonable for a final settlement of the estate. [R. C. 1905, § 8125 ; Pro. C. 
1877, § 266 ; R. C. 1895, § 6426. J 

§ .  8763. Li&blLty of executor or administrator on failure to give notice to
creditors. When the accounts of the administrator or executor have been 
settled and an order made for the payment of the debts and distribution of 
the estate, no creditor whose claim was not included in the order for pay
ment has any right to call upon the creditors, who have been paid or 
upon the heirs, devisees or legatees to contribute to the payment of his claim ; 
but if the executor or administrator has failed to give the notice to creditors 
as required by this chapter such creditor may recover on the bond of the 
executor or administrator the amount of his claim, or such part thereof as 
he would have been entitled to had it been. allowed. [R. C. 1905, § 8126 ; 
Pro. C. 1877, § 265 ; R. C. 1895, § 6427. ] 

ARTTCI.E 7.- SALES BY EXECUTORS AND AmnNISTRATORS. 
§ 8764. Sale of property of decedent, how made. No snie of any property

of an estate of a decedent is valid unless made un<l1ir order of the county cou1-t , 
except as otherwise hereinafter provided. All sales must be reported under 
oath, aud confirmed by the couuty court, !Jefo1 e the title to the property sold 
passes. All petitions for orders of sale must be in writing, setting forth the 
facts showing the sale to be necessary, and upon the hearing, any persou inter
ested in the estate may file his written objections, which must be heard and 
determined. A failure to set forth the facts showing the sale to be necessary 
will not invalidate the subsequent proceedings, if the defect be supplit><l Ly 
the proofs at the hearing, and the general facts showing the necessity be 
stated in the order directing the sale. [R. C. 1905, § 8127 ; 1897, ch. 111, § 27 ; 
R. C. 1899, § 6428. ]

Salo by executor o r  admin istrator a s  violation of covenant i n  lease against assignment 
or sale. 14 L.R.A. ( N.-8. ) 1204. 

§ 8766. Sa.le of property, insolvent estate. When it appears to the court
that the estate is insolvent, or that it will require a sale of all property of 
the estate, of every character, chargeable therewith, to pay the family 
allowance, expenses of administration, and debts, there need be but one 
petition filed, but one order of sale made, and but one sale had, except in 
cases .of perishable property, which may be sold as provided in the next 
section·. The county court, when a petition for the sale of any property, for 
any of the purposes herein named, is presented, must inquire fully into the 
probable amount required to make all such payments, and if there be no 
more estate chargeable therewith than sufficient to pay the same, may require 
but one proceeding for the sale of the entire available estate. In such case 
the petit ion must set forth all the facts hereinafter required. [R. C. H105, 
§ 8128 ; 1897, ch. 111, § 27 ; R. C. 1899, § 6429. ]

§ 8766. Perishable property, sold when. At any time after receiving let
ters, the executor, administrator or special administrator may apply to the 
county judge and obtain an order to sell perishable and other personal prop-
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erty likely to depreciate in value, or which will incur loss or expense by 
being kept, and so much other personal property as may be necessary to 
pay the allowance made to the family of the decedent. The order for 
the sale may be made without notice ; but the executor, admi1J istrator or 
special administrator is responsible for the property, unless, after making 
a sworn return, and on a proper showing, the court shall approve the sale. 
[ R. C. 1905, § 8129 ; 1897, ch. 111, § 27 ; R. C. 1899, § 6430. ]  

§ 8767. Sale of personal property, how made. If  claims against the estate
have been allowed, and a sale of property is necessary for their payment, 
or the expenses of administration, or for the payment of legacies, the executor 
or administrator may apply for an order to sell so much of the personal 
property as may be necessary therefor. Upon filing his petition, notice of 
at least five days must be given of the hearing of the application. He may 
also make a similar application, either in vacation or in term, from time 
to time, so long as any personal property remains in his hands, and sale 
thereof is necessary. If it appear for the best interests of the estate, he 
may at any time after filing the inventory, in like manner and after giving 
like notice apply for and obtain an order to sell the whole of the personal 
property belonging to the estate, remaining, and not • set apart whether 
necessary to pay debts or not. [R. C. 1905, § 8130 ; 1897, ch. 111, § 27 ; R. C. 
1899, § 6431. ]  

§ 8768. Partnership property sold, how. Partnership interest or interests
belonging to any estate by virtue of any partnership formerly existing, 
interest in personal property pledged, and choses in action, may be sold in 
the same manner as other personal property, when it appears to be for the 
best interests of the estate. Before confirming th� sale of any partnership 
interest ,  whether made to the surviving partner or to any other person, 
the judge must carefully inquire into the condition of the partnership affairs 
and must examine the surviving partner, if in the county and able to be 
present in court. [R. C. 1905, § 8131 ; 1897, ch . 111, § 27 ; R. C. 1899, § 6432. ] 

§ 8769. Sales of personal property for beat interests of estate, how made.
If it appears that a sale is necessary for the payment of debts or the family 
allowance, or for the best interests of the estate and the persons interested 
in the property to be sold, whether it is or is not necessary to pay the 
debts or family allowance, the court must order it to be made. In making 
orders and sales for the payment of debts or family allowance, such articles 
as are not necessary for the support and sustenance of the family of the 
decedent, or are not specially bequeathed, must be first sold, and the court 
mnst so direct. [R. C. 1905, § 8132 ; 1897, ch. 111, § 27 ; R. C. 1899, § 6433. ]  

§ 8770. Notice of sale of personal property. The sale of personal property
must be made at public auction, and after public notice given for at least 
fifteen duys, by notices posted in three public places in the county, or by 
pnhlication in a newspaper, or both, containing the time and place of sale, 
and a brief description of the property to be sold, unless for good reasons 
shown·, the court orders a private sale or a shorter notice. Public sales of 
such property must be made at the court house door, or at the residence of 
the decedent or at some other public place, but no sale shall be made of any 
personal property which is not present at the time of sale, unless the court 
otherwise orders. [R. C. 1905, § 8133 ; 1897, ch. 111, § 27 ; R. C. 1899, § 6434. ]

� 8771. Real estate sold, when and how. When a sale of property of the
estate is necessary to pay the allowance of the family or the debts outstanding
against a decedent, or the debts, expenses or charges of administration or
legacies, or when such sale is for the best interests of the estate and the
persons interested in the property to be sold, whether it is or is not necessary
to pay the debts or family allowance, the executor or administrator may
also sell auv real estate as well as personal property of the estate in his hands
an'd char�iable for that purpose upon the order of . the county court ; and
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an application for the sale of real property may also embrace the sale of 
personal property. To obtain an order for the sale of real property the 
executor �r administrator must present a verified petition to the county 
court, setting forth the amount of personal property that has come into his 
hands as asse�, and �ow much thereof, if any, remains undisposed of ; the 
debt� outstandmg agamst the decedent, as far as can be ascertained or de
termmed; the amount due upon the family allowance, or that will be due 
after th_e �ame p.as been in force for one year; the debts, expenses and charges
of adm1mstratlon already approved, and an estimate of what will or may 
accru� during the administration; the facts showing the sale to be for the 
best mterests of the estate, if the application is made upon that ground; 
a general description of all the real property, except the homestead, of which 
the decedent died seized, or in which he had any interest, or in which the 
estate has acquired any interest, and the condition and value thereof ; the 
names of the legatees and devisees, and the heirs of the decedent, so far as 
known to the petitioner. If any of the matters herein enumerated cannot 
be ascertained, it must be so stated in the petition; but a failure to set forth 
the facts showing the sale to be necessary will not invalidate the subsequent 
proceedings, if the defect be supplied by the proofs at the hearing, and the 
general facts showing such necessity is stated in the decree. If it appears 
to the court from such petition that it is necessary to sell the whole or 
some part of such real estate, for the purposes and reasons mentioned in 
this section, or any of them, or that such sale is for the best interests of the 
estate, such petition must be filed and an order thereupon made directing 
all persons interested in the estate to appear before the court at a time and 
place specified, not less than four, and not more than ten weeks from the 
time of making such order, to show cause why an order should not be 
granted to the executor or administrator to sell so much of the real estate 
of the decedent as is necessary, or for the best interests of the estate. [R. C. 
1905, § 8134; 1897, ch. 111, § 27 ; R. C. 1899, § 6435 ; 1901, ch. 79. l

Sufficiency of order to show cause why sale should not be ordered. Blackman T. l\ful
hall, 19 S. D. 534, 104 N. W. 250. 

Probate court's order for sale of property ls to be accorded same force as circuit court 
jud/?Tllents although it does not set forth facts showing sale to be necessary. Blackman 
v. ?.lulhall, 19 S. D. 534, 104 N. W. 250.

§ 8772. Proceedings when necessary to sell only part of real estate. A
copy of the order to show cause must be personally served on all persons 
interested in the estate, any general or special guardian of a minor, insane 
or incompetent person so interested, and any legatee or devisee, or heir of 
the decedent, provided they are residents of the county, at least ten days 
before the time appointed for hearing the petition, or be published fom· 
successive weeks in such newspaper of the county as the court or judge may 
direct. If all persons interested in the estate join in the petition for the sale . 
or signify in writing their assent thereto the notice may be dispensed with 
and the hearing may be had at any time. The county court, at the time 
and place appointed in such order, or at such other time to which the hear
ing may be postponed, upon satisfactory proof of personal service or pub
lication of a copy of the order, by affidavit or otherwise if the consent in writ
ing to such sale by all parties interested is not filed, must proceed to hear the 
petition and bear and examine the allegations and proof of the petitioners, 
and of persons interested in the estate who may oppose the application. All 
claims against the decedent not before presented, if the period of presenta
tion has not elapsed, may be presented and passed upon after hearing. The 
executor, administrator and witnesses may be examined on oath by either 
party, and process to compel them to attend and testify may be issued by 
the judge of the county court in the same manner and with like effect as 
in other eases. If it appears necessary to sell part of the real estate and that 
by a sale thereof the residue of the estate, real or personal, or some specifii: 
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part thereof, would be greatly injured or diminished in value, or subjected 
to expense, or rendered unprofitable, or that after such sale the residue 
would be so small in quantity or value, or would be of such a character with 
reference to its future disposition amonrr the heirs or devisees, as clearly 
to render it for the best interests of all �oncerned that the same should be 
sold, the court may authorize the sale of the whole estate, or any part thereof 
necessary for the best interests of all concerned. If the court be satisfied, 
after a full hearing upon the petition and an examination of the proofs and 
allegations of the parties interested, t hat a sale of the whole or some por
tion of the real estate is necessary, for any of the causes mentioned in this 
article, or if such sale be assented to hy ail the persons interested, an order 
must be made to sell the whole or so much and such parts of the real estate 
described in the petition as the court shall judge necessary or beneficial. 
Tl1e order of sale must describe the lands to be sold and the terms of sale, 
which may be for cash, or may be for one-third cash and the bal ance on a 
credit not exceeding two years, payable in gross or in installments within that 
time, with interest, as the court may direct. The land may be sold in one 
parcel or in subdivisions, as the executor or administrator shall judge most 
beneficial to the estate, unless the court otherwise speciaHy d irects. If it 
ap;,ears that any part of such real estate has been devised and not chm·ged 
in such devise with the payment of debts or legacies, the court must order 
the remainder to be sold before that so devised .  Everv such sale mnst be 
ord1'red to · he made at pn hlic anc>tion, unless in the opinion of the court it 
would benefit the estate to sell the wl10le or some part of such real estate 
at private sal e ; th e court may if the same is asked for in the petition order 
or d i re,�t such real estate or any part thereof, to be sold at either public or 
private sitl c ,  as the ext>cntor or administrator shall deem to be most bene
fic i al for the estate. If the executor or admin istrator neglects or refuses 
to niake  a sale under t]1 e order and 88 directed therein .  he may be compelle<l 
to  sell , hy the order of tl1 e conrt. madP on motion, aft.er due notic>e, by any 
party intc:>reste1l. [ R. C. 1905. § 8 1:1fi ; 1 8!l7, c>h .  11 1, § 27; R. C. 1 899, § 6436. l

F:i i lurc to puhli�h not i 1•c for tm•nty-ei'sht dn:vs wi l l  not render proceed ings void. 
fllnrkm:in  v. } l ulhall , 19 � - D.  534. 1 04 :S.  W. 250 .  

§ 8773. On failure of administrator to apply for sale, other interested party
may. If the executor or administrator neglects to apply for any order of 
sale when it is necessary, any person may make application therefor in the 
same manner as the executor or administrator, and notice thereof must be 
given to the executor or administrator, before the hearing. The petition of 
such applicant must contain as many of the matters required for the petition 
of the executor or administrator as he can ascertain, and the decree of sale 
must fix the period of t ime within which the executor or administrator must 
make the sale. [R. C. 1905, § 8136 ; 1897, ch. 111, § 27 ; R. C. 1899, § 6437. )  

§ 877 4. Sale when ordered, how advertised and made. When a sale is
ordered and is to be made at public auction notice of the time and place of 
sale must be posted in three of the most public places in the county in which 
the land is situated and published in a newspaper, if there be one printed 
in the same county, but if none, then in such paper as the court may direct, 
four t imt>s, once each week successively, next before the sale. The lands 
11.n d tenements to be sold must be described with common certainty in the 
noti ce. Sales at public auct ion must be made in the county where the land 
is s i tuated : but when the land is situated in two or more oounties, it may be 
1-,old in either. The sale must he made between the hours of nine o 'clock in 
the  moming ar nl five o 'clock in the afternoon of the same day, and must 
h Jll ad e  on t h e  cl ay namt> cl in t h e  notice of sale, unless the same is postponed. 
1 f :, � t lJ ,, t ime appointc-d for th e sale the executor or administrator deems it 
!';) l· : lw best i 1 1 h •rp,-:ts of t h e  l 's t i, t c  that  the sal e be postponed he may post
pom· it from t iPH' to t ime not <> xe 1°eding in all thr�e months. In case of a 
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postponement, notice thereof must be given by a public declaration at the 
time and place first appointed for the sale, and if the postponement is for more 
than one day further notice must be given by posting notices in three or 
more public places in the county where the land is situated or by publishing 
the same, or both, as the time and circumstances will admit. When a sale 
of real estate is ordered to be made at private sale, notice of the same must 
be posted in three of the most public places in the county in which the land 
is situated, and published in a newspaper. if there he one printed in the 
same county, if none, then in such paper as the court may direct, for thrC'e 
successive weeks next before the day on or after whiC'h the i;ale is to be 
made, in which the lands and tenements to be sold must be described with 
common certainty. The notice must state a day on or after which the sale 
will be made, and a place where the offers will be received. The <lay last 
referred to must be at least twenty-two days from the first publication of 
notice, and the sale must not be made before thnt day, but must be made 
within six months thereafter. The bids or offers must be in writing, and may 
be left at the place designated in the notice, or delivered to the executor or 
administrator personally, or may be filed with the judge of the county court, 
to whom the return of sale must be made. If it is shown that it will be for 
the best interests of the estate, the court may, by an order, shorten the time 
of notice, which shall not, however, be less than one week, and may provide 
that the sale may be made on or after a day less than twenty-one but not 
less than eight days from the first publication of the notice, in ,vhich case 
the notice of sale and the sale may be made to correspond with such order. 
[R. C. 1905, § 8137; 1897, ch. 111, § 27; R. C. 1899, § 6438.) 

§ 8775. Private sale, conflrmation, duty of administrator as to. No sale of
real estate at private sale shall be confirmerl by the conrt unlrss the snm offer<'d 
is at least ninety per cent of the apprais<>d value thereof, nor unless such 
real estate has been appraised within one year of the time of such sale. If 

1 it has not been so apprais<'d, or if the court is satisfiC'rl that the appraisement 
is too high or too low, appraisers must be appointed, and they must make 
an appraisemC'nt thereof, in the i;ame manner as in cni;e of an original appraise
ment of an estate. This may be done at any time bPfore the sale or the con
firmation thereof. The executor or administrator must when a sale is made 
upon a credit, take the notes of the purchaser for the purchase money with 
a mortgage on the property to secure their payment. The executor or admin- 1 

istrator, after making any sale of real estate, must make a return of his pro
ceedings to the county court, which must be filed at any time subsequent to 
the sale either in term or vacation. If the sale be made at public auction, 
and the return is made and filed on or before the first day of the next term 
thereafter, no notice is required of such return or of the hearing thereof, 
hut the hearing may be had on the first day of the term, or any subsequent 
rlay to which the same may be postponed. If the sale be not made at public 
auction, or if made at public auction· a hearing upon the return of proceed� 
ings be asked for in return, or is brought on for a hearing upon a day before 
the first day of the next term thereafter, or upon any other day than the first 
<lay of the next term after such sale, the court or jurlge must fix the day 
for the hearing, of which notice of at lrast ten days must be given by the judge, 
by notices posted in at ]east three public place's in the county, and personally 
served upon all persons interested in said estate residing within the co1mty, 
at least five days prior to said clRy of hearing, and if deemed necessary by 
publication in a newspaper published within the county as the court may 
dcrm best, and must briefly indicate the lands sold, the sum for which they 
were sold, and must r£'fer to the return for further particulars. Upon the 
hearing the court must rxamine the return and witnesses in relation to the 
saml', and if tlw proel'C<ling-s were unfair, or the sum bid disproportionate to 
the value, nnd if it :ippcnr thnt a sum exceeding such bi<l at lea.st ten per cent, 
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exclusive of the expenses of a new sale, may be obtained, the court may 
vacate the sa!e and direct another to be had, of which notice must be given, 
�nd the sale m all respects conducted as if no previous sale had taken place ; 
1f an offer of ten per cent more than the amount named in the return be made 
to the court in writing by a responsible person, it is in the discretion of the 
court to accept such offer and confirm the sale to such person or to order a 
new sale. [R. C. 1905

,. 
§ 8138; 1897, ch. 111, § 27; R. C. 1899, § 6439.) 

§ 8776. Objections to confirmation of sale, how m&de. When a return of
the sale is made and filed, any person interested in the estate may file written 
objections to the confirmation thereof, and may be heard thereon when the 
return is heard by the court or judge and may produce witnesses in support 
of his objection. [R. C. 1905, § 8139; 1897, ch. 111, § 27; R. C. 1899, § 6440.) 

When sales void because in excess of order of sale. 37 Am. Dec. 65. 

§ 8777. Court orders sale confirmed, when. If it appears to the court that
the sale was legally made and fairly conducted, and that the sum bid was 
not disproportionate to the value of the property sold, and that a greater 
sum, as above specified, cannot be obtained, or if the increased bid mentioned 
heretofore be made and accepted by the court, the court must make an order 
confirming the sale and directing conveyances to be executed. The sale from 
that time is confirmed and valid, and a certified copy of the order confirming 
it and directing conveyances to be executed must be recorded in the office 
of the register of deeds of the county within which the land sold is situated. 
[R. C. 1905, § 8140; 1897, ch. 111, § 27; R. C. 1899, § 6441.] 

§ 8778. Resale, when. If, after the confirmation, the purchaser neglects or
refuses to comply with the terms of sale, the court may on motion of the 
executor or administrator, and after notice to the purchaser, order a resale to 
be made of the property. If the amount realized on such resale does not cover 
the bid and the expenses of the previous sale, such purchaser is liable for the 
deficiency to the estate. [R. C. 1905, § 8141; 1897, ch. 111, § 27; R. C. 1899, 
§ 6441.)

§ 8779. Conveyance of land sold, how made; when. Conveyances must
thereupon be executed to the purchaser by the executor or administrator, 
and they must refer to the orders of the county court authorizing and con• 
firming the sale of the property of the estate, and directing conveyances 
thereof to be executed, and to the record of the order of confirmation in the 
office of the register of deeds, by the date, volume and page of the record, 
and such reference shall have the same effect as if the orders were at large 
inserted in the conveyance. Conveyances so made convey all the right, title, 
interest and estate of the decedent, in the premises, at the time of his death: 
if prior to the sale, by operation of law or otherwise, the estate has acquired 
any right, title or interest in the premises other than, or in addition to, that 
of the decedent at the time of bis death, such right, title or interest also 
passes by such conveyance. [R. C. 1905, § 8142; 1897, ch. 111, § 27; R. C. 
1899, § 6442.) 

§ 8780. Order of conJlrmation, to show what. Before any order is entered
confirming the sale, it must be proved to the satisfaction of the court that 
notice was given of the sale as prescribed, and the order of confirmation must 
show that such proof was made. [R. C. 1905, § 8143; 1897, ch. 111, § 27; 
R. C. 1899, § 6442.]

§ 8781. When will provides for sale, order not necessary. When property
is directed by the will to be sold, or authority is given in the will to sell prop
erty, the executor may sell any property of the estate without the order of 
the county court, and at either public or private sale, and with or without 
11otice. as the executor may determine, but the executor must make return 
of sueh sales as in other cases; and if directions are given in the will as to 
th!' moclc of s.-llin�. or the particular property to be sold, such directions 
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must be observed. In either case no title passes unless t he sale is confirmed 
by the court. [R. C. 1905, § 8144 ; 1897, ch. 111, § 27 ; R. C. 1899, § 6444: ] 

Executing power of sale under will after discharge of executor. 2 L.R.A. ( � .S. ) 623. 
§ 8782. Proportionate liability for debts. When an estate given by will

has been sold for the payment of debts or expenses, all the devisees and 
legatees must contribute according to their respective interests to the 
devisee or legatee whose devise or legacy has been taken therefor, and the 
county court, when distribution is made, must, by decree for that purpose, 
settle the B,JDount of the several liabilities, and decree the amount each person 
shall contribute, and reserve the same from their distributive shares respec
tively, for the purpose of paying such contributions. [R. C. 1905, § 8145 ; 
1897, ch. 111, § 27 ; R. C. 1899, § 6446.] 

§ 8783. Contracts for purchase of lands, how disposed of. If a decedent,
at the time of his death, was possessed of a contract for the purchase of land, 
his interests in such land and under such contracts may be sold on the appli
cation of his executor or administrator, in the same manner as if he had 
died seized of such land, and the same proceedings may be had for that 
purpose as are prescribed herein for the sale of the lands of which he died 
seized, except as hereinafter provided. [R. C. 1905, § 8146; 1897, ch. 111, 
§ 27 ; R. C. 1899, § 6447.]

§ 8784. Sale of contract, how made. The sale must be made subject to all
payments that may hereafter become due on such contracts, and if there 
are any such, the sale must be confirmed by the county court until the 
purchasers execute a bond to the executor or administrator, for the benefit 
and indemnity of himself and of the persons entitled to the interest of the 
decedent in the lands so contracted for, in double the whole amount of pay
ments thereafter to become due on such contract, with such sureties as the 
county judge shall approve. The bond must be conditioned that the pur
chaser will make all payments for such lands that become due after the date 
of the sale, and will fully indemnify the executor or administrator and the 
persons so entitled against all demands, costs, charges and expenses by reason 
of any covenant or agreement contained in such contract. [R. C. 1905, § 8147 ; 
1897, ch. 111, § 27; R. C. 1899, § 6448.] 

§ 8785. Assignment of contract after sale. Upon the confirmation of the
sale, the executor or administrator must execute to the purchaser an assign
ment of the contract, which vests in the purchaser, his heirs and assigns, 
all the right, title and interest of the estate, or of the persons entitled to 
the interest of the decedent in the lands sold at the time of the sale, and 
the purchaser has the same rights and remedies against the vendor of such 
lands as the decedent would have had if he were living. [R. C. 1905, § 8148 ; 
1897, ch. 111, § 27; R. C. 1899, § 6449.] 

§ 8786. Sale of mortgaged land. Money, how applied. When any sale is
made by an executor or administrator or guardian pursuant to the provisions 
of this chapter, of land subject to any mortgage or lien, which is a valid 
claim against the estate of the decedent, and has been presented and allowed. 
the purchase money must be applied, after paying the necessary expenses of 
the sale, first to the payment and satisfaction of the mortgage or lien, and 
the residue, if any, in due course of administration. The application of the 
purchase money to the satisfaction of the mortgage or lien must be made 
without delay, and the land is subject to such mortgage or lien until the 
purchase money has been actually so applied. No claim against any estate 
which has been presented and allowed is affected by the statute of limitations, 
pending the proceedings of the settlement of the estate. The purchase money, 
or so much thereof as may be sufficient to pay such mortgage or lien, with 
interest and any lawful costs and charges thereon, may be paid into the 
county court, to be received by the judge thereof, whereupon the mortgn ire 
or liP.n upon the land must cease, and the purchase money must be paid over 
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by the judge without delay, in payment of the expenses of the sale and in 
satisfaction of the debt, to secure which the mortgage or other lien was taken, 
and the surplus, if  any, at once returned to the executor, administrator or 
guardian, unless for good cause shown after notice to the executor or adminis
trator, the judge otherwise directs ; provided, nevertheless, that land upon 
which  there is an existing and valid mortgage or other lien may be sold sub
ject to such mortgage or lien wi thout the payment of the amount of such 
mortgage or lien whenever in the discretion of the county court it shall appear 
to be to the best interest of the estate to sell such land subjert to such existing 
mortgage or lien. l l !J07, ch. 114 ; H,. C. H1U0, § 81-!!J ; lbU7,  1.:h .  1 11, ·s 27 ; R. C .  
1899, § 6450. ]

§ 8787. Who may purchase incumbered real estate. Penalty for miscon
duct. At any sale unc.ler order of the county court of lands upon which there 
is a mortgage or lien the holder thereof may become the purchaser, and 
his receipt for the amount due him from the proceeds of the sale is a payment 
pro tanto. If the amount for which he purchased the property is sufficient 
to defray the expenses and discharge his mortgage or lien, he must pay to 
the judge a sufficient sum to pay such expenses. If there is any neglect or 
misconduct in the proceedings of the executor or administrator in relation 
to any sale by which any person interested in the estate suffer damage, the 
party aggrieved may recover the same in an action upon the bond of the 
executor or administrator or otherwise. Any executor or administrator who 
fraudulently sells any real estate of a decedent, contrary to or otherwise 
than under the provisions of this article, is lia�le in double the value of the 
land sold, as liquidated damages, to be recovered in an action by the person 
having an estate of inheritance therein. [R. C. 1905, § 8150 ; 1897, ch. 111, 
§ 27 ; R. C. 1899, § 6451 . )

§ 8788. Actions for recovery of estate, commenced when. No action for
the recovery of any estate sold by an executor or administrator, under the 
provisions of this chapter, can be maintained by any heir or other person 
claiming under the decedent, unless it be commenced within three years next 
after t� sale. An action to set aside the sale may be instituted and main
tained at any time within three years from the discovery of the fraud or 
other grounds upon which the action is based. This shall not apply to minors, 
or others under any legal disability to sue at the time when the right of 
action first accrues ; but all such persons may commence an action at any 
time within three years after the removal of the disability. [R. C. 1905, 
§ 8151 : 1897, ch. 11 1 ,  § 27 ; R. C. 1899, § 6452. l

§ 8789. Administrator to account for property sold, when. May not pur
chase. When a sale has been made by an executor or administrator, of any 
property of the estate, real or personal, he must return to the county court, 
at its next term thereafter, an account of sales, verified by his affidavit. 
If he neglects to make such return he may be punished by attachment. or hi� 
letters may be reYoked, one day 's notice having been first given him to appear 
and show cause why such attachment should not issue or such revocation 
should not be made. No executor  or administrator must, directly or indirectly, 
purrhase any propi>rty of the estate he represents, nor must he be interested in 
any salE>. [R. C. ] 905, § 8152 ; 1 897, ch. 111 ,  § 27 ; R. C. 1899, § 6-:153. ]  

§ 8790. Mortgaging real estate of deceased persons. When i t  is  shown to
the sa t is fact ion of the court at a hearing upon an application for the sale of 
real estate or upon a petition praying that the same may be mortgaged as 
providP cl in the next section, after all the parties interested have beell 
only c i tPd to appear, not less than ten nor more than thirty days from the 
date of  fi l i ng  such petit ion, which notice shall be given to all parties in inter
est in such mannn as the court shall direct, that it will be for the benefit of 
the estate ,  the county  court may d irect an executor, administrator or guardian 
to mortgage any real estate of a decedent or of a minor or incompetent 
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person for the purpose of paying an existing lien or mortgage on the prop
erty or for any other purpose for which a sale may be ordered, or it may 
authorize him to make a renewal of an existing mortgage, but the homestead 
shall not be mortgaged without the consent of the person entitled thereto. 
[R. C. 1905, § 8153 ; 1899, ch. 110, § 1 ;  R. C. 1899, § 6454. ] 

§ 8791. Petition must specify. A petit ion for the purpose specified in the
preceding section must specify the amc,unt of money necessary to be raised, 
and the purpose for which the same is required with such further particulars 
as are required in a petition for the sale of real property. The decree must 
flx the amount for which the mortgage may be given and the rate of interest 
that may be paid thereon, and may order the whole or any part of the money 
so S('Cured. to be paid from time to time out of the income of the mortgaged 
property. The mortgage or other contract executed by the executor, admin
istrator or guardian in pursuance thereof may be approved upon his report 
in the same manner as a sale made at public auction. (1913, ch. 130 ; R. C. 
1905, § 8154 ; 1899, ch. 110, § 2 ;  R. C. 1899, § 6455.] 

ARTICLE 8.- SPECIFIC PERFORM.\NCE. 

§ 8792. Legal representative to convey real este.te of decedent. When a
person who is bound by contract in writing to convey any real estate dies 
before making the conveyance, the county court may make a decree author
izing and directing his executor or administrator to convey such rral estate 
to the person entitled thereto in all cases when the decedent, if living, might 
be compelled to make such co�veyance ; and when such real estate or the inter
est therein of the decedent shall have passed by inheritance or devise to any 
minor, the county court may make a decree authorizing and directing the 
guardian of such minor to convey such real estate to the person entitled 
thereto, in all cases when the decedent, if living, might be compelled to make 
such conveyance. [R. C. 1905, § 8155 ; R. C. 1895, § 6456 ; 1905, ch. 116. l 

Enforcement against estate of decedent of contract to pay money or give property . 
14 L.R.A. 862. 

Specific performance of contract to leave property in consideration of services or 
support. 44 L.R.A. ( N.S. )  743. 

-of contract to leave property to child in consideration of his living with prom
i11or. 44 L.R.A. ( N.S. ) 756.  

Enforceability of contract to give child share of estate in consideration of the sur
render of the child to promisor, as affected by noncompliance with the statute prescrib
ing mode of adoption. 46 L.R.A. ( N.S. ) 1 134. 

§ 8793. Petition for such conveyance, contents of and decree. On the pre 
sentation of a verified petition by any person claiming to be entitled to such 
conveyance from an executor or administrator, setting forth the facts upon 
which the claim is predicated, all persons interested in the estate must be 
cited as in other cases. If after a full hearing and examination of the facts 
and circumstances of the claim, the court is satisfied that the petitioner is 
entitled to a conveyance of the real estate described in the petition, a decree 
must be made authorizing and directing the executor or administrator to 
P-xecnte a conveyance therrof to the petitioner, and such conveyance must 
be executed accordingly. [R. C. 1905, § 8156 ; Pro. C. 1877, §§ 222, 224 ; R. C. 
1899, § 6457 . ]  

§ 87{)4. Effect of such conveyance. Every conveyance made in pursuance
of a decree of the court as provided in this chapter and approved by the 
judge shall pass the title to the estate contracted for as fully as if the con
tracting party himself was still living and executed the conveyance. [R. C. 
1905, § 8157; Pro. C. 1877, § 227 ; R. C. 1899, § 6458.) 

§ 8795. Certain sales under this article validated. That all sales of real
estate made by any administrator or executor, where his testator or intei1tat1' 
had contracted in writing for the sale thereof in his lifrtime, and conveyance 
of which has been made pursuant to a decree of any county court of th i s  s t a t ( •  
as  provided by articl e 8 of chapter 6 of  the Probate Code of  North Dakota, 
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in estates which are closed and such administrator or  executor has bet>n 
discharged, and which conveyances have been otherwise legally made but have 
not been approved by the judges of the county courts wherein such convey
ances were had, pursuant to section 8157 of the Revised Codes of North 
Dakota, of the revision of 1905 [section 8794 herein] ,  are hereby declared 
valid and of the same effect as if an order or judgment of approval had been 
made by the county judge of the court in which such proceedings were had. 
[ 1911, ch. 214.J 

§ 8796. Dismissal and appeal. If upon the hearing in the county court,
the right of the petitioner to have a specific performance of the contract 
is found to be doubtful the court must dismiss the petition without prejudice 
to the rights of the petitioner, who may thereafter proceed in the distriet 
court to enforce a specific performance thereof. [R. C. 1905, § 8158 ; Pro. C. 
1877, § 226 ; R. C. 1899, § 6459. ]  

ARTICJ.E 9.-ACTIONS BY AND AGAINST EXECUTORS AND ADMINISTRATORS. 
� 8797. Action for possession of real estate maintained, by whom. The 

\ \�e1rs or devisees may themselves or jointly with the executor or admin
·�strator maintain an action for the possession of the real estate or for the 
purpose of quieting title to the same against any one except the executor 
or administrator. For the purpose of bringing suits to quiet title or for 
partition· of such estate the possession of the executor or administrator ill the 
possession of the heirs or devisees. Such possession by the heirs or rlevisee� 
is subject, however, to the possession of the executor or administrator for 
the purposes of administration as provided in this code. [R. C. 1905, § 8159 ; 
Pro. C. 1877, § 210 ; R. C. 1899, § 6460. ] 

_Executors and admini6trators ma:v mn intain a<'tions to quiet title. Blakemore & 
Kidney v. Roberts, 12 N. D. 394, 96 N. W. 1029. 

Executor or administrator as real party in interest by whom action must he brought. 
64 L.R.A. 611 . 

Who may 6UC or take othl'r proceedings to set aside judgment affecting decedent's
estate. 54 L.R.A. 761.  · . 

§ 8798. Actions by and against executors a.nd administrators. Except as
otherwise prescribed in the next section, actions for the recovery of any prop
erty, real or personal, or for the possession thereof, and all actions founded 
upon contracts may be maintained by and against executors and adminis
trators in all cases and in the same courts in which the same might have 
hc-en maintained by or against their respective testators or intestates. [R. C. 
1905, § 8160 ; Pro. C. 1877, § 211 ; R. C. 1899, § 6461 . ]  

fa an  administrator o r  executor i n  such privity with a legatee, diatributee or  cred• 
itor, that he may assert a personal defense of the latter to a claim against the estate. 
8 L.R.A . ( N.S. ) 212. 

Right of domestic representative to maintain action for death of decedent under a. 
statute of another state which provides that the action shall be brought by the per• 
sonal representative. 18 L.R.A. ( N.S. ) 1252. 

Right of executor or administrator to appeal as party aggrieved. 13 L.R.A. 745. 
Injunction against suit against estate in other jurisdiction. 21 L.R.A. 73. 

f 8799. Action for the recovery of money. No action for the recovery of 
money only shall be brought in any of the courts of this state against any 
�xecutor, administrator or guardian upon any claim or demand )Vhich may be 
presented to the county court except as provided in this chapter. [R. C. 1905, 
§ 8161 ; R. C. 1899, § 6462. l

Executor of plaintiff may continue action to cancel deed without joining residuary 
legatees. Subera v. Jones, 20 S. D. 628,  108 N. W. 26. 

Executor entitled to possession of all real and personal property of testator that 
decedent would have been entitled to if alive. Blakemore v. Roberts, 12 N. D. 394, 
96 N. W. 1029. 

On right of executor to maintain action for possession of property in same courts ae 
testator. Blakemore v. Roberts, 12 N. D. 394,  96 N. W. 1029. 

Action for tort d ies with tort-feasor as at common law. \'Vi l lard v. Mohn, 24 N. D. 
386, 139 N. W. 981 ; Willard v. Mohn, 24 N. D. :mo. 139 N. W. 979. 
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§ 8800. Action for waste, trespass and conversion. Executors and admin
istrators may maintain actions against any person who has wasted, destroyed, 
taken, carried away or converted to his own use the goods of their testator 
or intestate in his lifetime. They may also maintain actions for trespass 
committed on the real estate 0£ the decedent in his lifetime. If any person 
before the granting of letters testamentary or of administration embezzles 
or alienates any of the moneys, �oods, chattels or effects of a decedent, he 
is chargeable therewith, an<l liable to an action by the executor or administra
tor of the estate, for double t.he value of the property so embezzled or 
alienated, to be recovered for the benefit of the estate. If any executor, 
administrator or other person interested in the estate of a decedent, com
plains to the county court, on oath, that any person is suspected to have 
concealed, embezzled, smuggled, conveyed away or disposed of moneys, goods 
or chattels of the decedent, or has in his possession or knowledge any deeds, 
conveyances, bonds, contracts or other writings which contain evidences of, 
or tend to disclose the right, title, interest or claim, of the decedent to any 
real or personal estate, or any claim or demand, or any lost will, the judge may 
cite such person to appear before the county court, and may examine him on 
oath upon the matter of such complaint, if he can be found in the state. But 
if cited from another county, and he appears and is found innocent, his neces
sary expenses must be allowed him out of the estate. 1, the person so cited 
refuses to appear and submit to an examination, or to answer such interroga
tories as may be put to him touching the matters of the complaint, the court 
may, by warrant for that purpose, commit him to the county jail, there to 
remain in close custody until he submits to the order of the court or is dis
charged according to law. If, upon such examination, it appears that he has 
concealed, embezzled, smuggled, conveyed away or disposed of any moneys, 
goods or chattels of the decedent, or that he has in his possession or knowledge 
any deeds, conveyances, bonds, contracts or other writings tending to disclose 
the right, title, interest or claim of the decedent to any real or personal 
estate, claim or demand, or any lost will of the decedent, the county court may 
make an order requiring such person to disclose his knowledge thereof to the 
executor or administrator, and may commit him to the county jail, there to 
remain until the order is complied with, or he is discharged according to law; 
and all such interrogatories and answers must be in writing, signed by the 
party examined, and filed in the county court. The order for such disclosure 
made upon such examination is prima facie evidence of the right of such 
administrator to such property in any action brought for the recovery thereof ; 
and any judgment recovered therein must be for double the value of the 
property as assessed by the district �ourt or jury, or for return of the 
property and damages in addition thereto, equal to the value of such property ; 
in addition to the examination - of the party, witnesses may be produced and 
examined on either side. The county judge, upon complaint, on oath, of any 
executor or administrator, may cite any person who has been intrusted with 
any part of the estate of the decedent, to appear before such court and 
require him to render a full account, on oath, of any moneys, goods, chattels, 
bonds, accounts or other property or papers belonging to the estate, which 
have come to his possession in trust for the executor or administrator, and 
of proceedings thereon ; and if the person so cited refuses to appear and 
render such account, the court may proceed against him as provided herein. 
[R. C. 1905, § 8162 ; 1897, ch. 111, § 29 ; R. C. 1899, § 6463.] 

Right to sue on behalf of estate for injury from damming back water of stream. 
59 L.R.A. 903. 

§ 8801. Executor or administrator may maintain necessary action. �
••xecutor or administrator may under the direction of the county court mam
tain any action which may be· necessary to enforce his right to the possession
o f  the property and effects of the decedent, collect all demands due the

20S9 



§ §  8801-880!> PilOB.-\.TE CODE. Settlement of th � 

estate and secu1·e an accounting or settlement of any partnership exist ing 
between the decedent at or prior to his death and any other person. He mav 
also prosecute to final judgment any action commenced by the decedent, 
�r by a special administrator, or other administrator previously appointed 
m the same case. [R. C. 1905, § 8163 ; R. C. 1899, § 6464. ] 

Right of next of kin to maintain action in interest of estate. 22 L.R.A. ( N.S. ) 454. 
§ 8802. Action a.gs.inst predecessor. An executor or administrator may,

in his own name for the use and benefit of all parties interested in the estate, 
maintain actions on the bond of an executor, or of any former administrator 
of the same estate. [R. C. 1905, § 8164 ; Pro. C. 1877, § 215 ; R. C. 1899, 
§ 6465.]

§ 8803. Successive recoveries on the bond. The bond shall not be void
upon the first recovery but may be sued and recovered upon from time to 
time by any person aggrieved in his own name until the whole penalty is 
exhausted. [R. C. 1905, § 8165 ; Pro. C. 1877, § 80 ; R. C. 1899, § 6466.] 

§ 8804. Fraudulent sale. Liability of executor. Any executor or admin
istrator who fraudulently sells any real estate of a decedent, contrary to or 
otherwise than under the provisions of this chapter, is liable in double the 
value of the land sold, as liquidated damages, to be recovered in an action 
by the person having an estate of inheritance therein. [R. C. 1905, § 8166 ; 
Pro. C. 1877, § 205 ; ,R.. C. 1899, § 6467. ] 

§ 8805. Order required before action on bond. Before an action can be
maintained on the bond of an executor whose letters have not been revoked, 
the party aggrieved must first obtain an order of the county court, authorizing 
him to bring the action, and before authority is given to bring an action 
upon the bond of a deceased executor or administrator ,vhose account is 
unsettled, his sureties must be cited and have an opportunity to apply for 
and obtain a settlement of such account. [R. C. 1905, § 8167 ; R. C. 1899, 
§ 6468. J

§ 8806. Action pending at death of decedent. If an action pending against
the decedent at the time of his death is prosecuted to judgment against his 
representatives or successors in interest, the judgment does not become a 
lien but is payable in  the course of administration. [R. C. 1905, § 8168 ; 
Pro. C. 1877, § 150 ; R. C. 1899, § 6469. )  

§ 8807. Judgments before death, how collected. When any judgment has
been rendered for or against the testator or intestate in his lifetime or against 
his representative or successor in interest, no execution shall issue thereon 
after his death, except : 

1. In case of the death of the judgment creditor, upon the application of
his executor or administrator or successor in interest. 

2. In case of the death of the judgment debtor, if the judgment is for
the recovery of real or personal property or the enforcement of a lien thereon. 
lf the execution is actually levied upon any property of the decedent before 
his death, the same may be sold for the satisfaction thereof and the officer 
making the sale must account to the executor or administrator for any 
surplus in his hands. [R. C. 1905, § 8169 ; Pro. C. 1877, § 153 ; R. C. 1899. 
§ 6470.)

Defore aml•ndment of this section, no execution could issue after death of  judgment 
dchtor. Yankton Sav. Bank v. Gutterson, 15 S. D. 486, 90 N. W. 144. 

§ 8808. Death after verdict. Judgment not a lien. A judgment rendered
against a decedent, dying after verdict or decision on an issue of fact but 
1 ,p fore judgment is rendered thereon, is not a lien on the real property of the 
, l i, c edcnt hut is payable in due course of administration. [R. C. 1905, § 8170 ; 
Pro. C. 1 877, § 154 ; R. C. 1899, § 6171.] 

§ 8809. Actions to recover real estate or set aside decree, when begun.
No ad ion for t h e  reeovery of any estate, sold by an executor or administrator 
or o therwise <l i sposPd or under the proYisions of this chapter, can be main• 
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tained by any heir o r  other person claiming under the deceden� unless it 
is commenced within three years next after the sale. An action to set aside 
a decree directing or confirming a sale or otherwise disposing of such property 
may be instituted and maintained at any time within three years from the 
discovery of the fraud or other ground upon which the action is based. 
[R. C. 1905, § 8171 ; Pro. C. 1877, § 206 ; R. C. 1899, § 6472. ] 

§ 8810. MinoPB may begin such action, when. The preceding section shall
not apply to minors or others under any legal disability to sue at the time 
when the right of action first accrues ; but all such persons may commence 
an action at any time within three years after the removal of the disability. 
[R. C. 1905, § 8172 ; Pro. C. 1877, § 207 ; R. C. 1899, § 6473. ]  

§ 8811. Recovery of  fraudulent conveyances. When there i s  a deficiency
of assets in the hands of an executor or administrator and when the decedent 
in his lifetime has conveyed any real estate or any rights or interests therein, 
with intent to defraud his creditors or to avoid any right, debt or duty of 
any person or has so conveyed such estate that by law the deeds or con
veyances are void as against creditors, the executor or administrator must 
commence and prosecute to final judgment any proper action for the recovery 
of the same, and may recover for the benefit of the creditors all such real 
estate so fraudulently conveyed, and may also for the benefit of the creditor 
sue and recover all goods, chattels, rights or credits which have been so con
veyed by the decedent in his lifetime whatever may have been the manner 
of such fraudulent conveyance. [R. C. 1905, § 8173 ; Pro. C. 1877, § 218 ; 
R. C. 1899, § 6474. ]

§ 8812. Creditors to require action to recover. No executor or adminis
trator is bound to sue for such estate as mentioned in the preceding section 
for the benefit of the creditors, unless on application of creditors, who must 
pay such part of the costs and expenses of the suit or give such security 
therefor to the executor or administrator as the judge shall direct. [R. C. 
1905. § 8174 ; Pro. C. 1877, § 219 ; R. C. 1899, § 6475. l 

§ 8813. Sale of such real estate after recovery. All real estate so recovered
must be sold for the payment of debts in the same manner as if the decedent 
had died seized thereof, upon obtaining an order therefor from the county 
court, and the proceeds of all goods, chattels, rights and credits so recover •.>d 
must be appropriated in payment of the debts of the decedent in the same 
manner as other property in the hands of the executor or administrator. 
[R. C. 1 905, § 8175 ; Pro. C. 1877, § 220 ; R. C. 1899, § 6476.] 

§ 8814. Compounding debts. Whenever a debtor of a decedent is unable
to pay all his debts, the executor or administrator with the approbation of 
the county judge may compound with him and g'ive him a discharge upon 
receiving a fair and j.ust dividend of his effects. A compromise ,may also 
be authorized when it appears to be. just and for the interest of the estate. 
[R. C. 1905, § 8176 ; Pro. C. 1877, § 217 ; R. C. 1899, § 6477.] 

ARTICLE 10.- LIA.BILITY AND COMPENSATION OF EXECUTORS AND ADMINISTRATORS. 

§ 8815. Executor or administrator not liable for debts of decedent. Ex
ception. No executor or administrator is chargeable upon any special promise 
to answer damages or to pay the debts of the testator or intestate out of his 
own estate, unless the agreement for that purpose or some memorandum 
or note thereof is in writing and signed by such executor or administrator or 
by some other person by him thereunto specially authorized. [R. C. 190;) .  
§ 8177 ; Pro. C. 1877, § 232 ; R. C. 1899, § 6478 . l

§ 8816. Executor or administrator chargeable with whole estate. Every
executor and administrator is chargeable in his account with the whole of 
the estate of the decedent, which may come into his possession, at the value 
of the appraisement contained in the inventory except as provided in the 
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following sections, and with all the interest, profit and income of such estate. 
[R. C. 1905, § 8178 ; Pro. C. 1877, § 233 ; R. C. 1899, § 6479.] ' 

Administrator cannot evade accounting upon ground of nullity of appointment. Dob
ler v. Strobel, 9 N. D. 104, 81 N. W. 37, 81 Am. St. Rep. 53C. 

§ 8817. Make neither profit nor loss. He shall not make profit by the
increase nor suffer loss by the decrease or destruction without his fault of 
any part of the estate. He must account for the excess when he sells any 
part of the estate for more than the appraisement and if any part is sold 
for less than the appraisement, he is not responsible for the loss if the sale 
has been justly made.  [R. C. 1905, § 8179 ; Pro. C. 1877, § 234 ; R. C. 1899, 
§ 6480. ]

§ 8818. Uncollected debts, not chargeable with. No executor or adminis
trator is accountable for any debts due to the decedent if it appears that 
they remain uncollected without his fault. [R. C. 1905, § 8180 ; Pro. C. f877, 
§ 235 ; R. C. 1899, § 6481. ]

§ 8819. Not to purchase claims against estate. No  administrator or  executor
shall purchase any claim against the estate he represents ; and if he pays any 
claim for less than its nominal value, he is only entitled to charge in his 
account the amount he actually paid. [R. C. 1905, § 8181 ; Pro. C. 1877, 
§ 237 ; R. C. 1899, § 6482. ]

Surety on administrator's bond may purchase claims against estate. Luther v. HuntM, 
7 N. D. 544, 75 N. W. 916. 

§ 8820. Liable for money received before administration. An executor
or administrator is liable on his bond for money or other personal property 
of the estate which was in his hands or under his control when his letters 
were issued in whatever capacity it was received by him or came under his 
control. [R. C. 1905, § 8182 ; R. C. 1899, § 6483. ]  

§ 8821. Expenses and necessary fees allowed. Commissions. He s�all be
allowed all necessary expenses in the care, management and settlement of 
the estate, and for his services such fees as are provided in this chapter ; but 
when the decedent by his will makes some other provision for the compensa
tion of his executor that shall be full compensation for his services unless by 
a written instrument filed in the county court, he renounces all claims for 
, · ompensat.ion provided by the will. [R. C. 1905, § 8183 ; Pro. C. 1877, § 236 ; 
R. C. 1899, § 6485. ]

Agreement o f  executor o r  administrator to relinquisll compensation, whether an d  when 
enforceable. 48 Am. Rep. 332. 

§ 8822. When no provision in will, commissions allowed. When no com
pensation is provided by the will or the executor renounces all claim thereto. 
he must be allowed commissions on the amount of the whole estate accounted 
for by him, excluding all property not ranked as assets, as follows : For th� 
first one thousand dollars, at the rate of five per cent ; for all above that sum 
and not exceeding five thousand dollars, at the rate o'f two per cent ; for all 
above that sum at the rate of one per ce:ot ; and the same commissions shall be 
allowed administrators. In all cases such further allowance may be made as 
the county court may deem just and reasonable for any extraordinary service. 
The total amotmt of such allowance must not exceed the amount of commis
�ions allowed by this section. [ 1909, ch. 118 ; R. C. 1905, § 8184 ; Pro. C. 1877, 
�§ 236, 238 ; R. C. 1899, § 6485.J · 

Allowance, to assignee for benefit of creditors, of commission and extra compensation 
to the same amount, is permissible. Woodcock v. Reilly, 16 S. D. 198, 92 N. W. 10. 

AnTICLE 1 1 .-AccouNTING AND SETTLEMENT BY EXECUTORS AND ADMINISTRATORS. 

§ 8823. Must account after six months. At the expiration of six months
after letters testamentary or of administration are issued, and thereafter 
at any time when required by the court, either upon its own motion or 
1 1po:a the application of any person interested in the estate, the executor or 
administrator must tender for the information of the court, an exhibit under 
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oath, showing the amount of money received and expended by him, tl1e 
amount of all claims against the estate and the names of the claimants, and 
all other matters necessary to show the condition of its affairs. [R. C. 1905, 
§ 8185 ; 1897, ch. 111, § 28 ; R. C. 1899, § 6486. ]

§ 8824. Citation issued in case of fa.ilure. If the executor or  administrator
fail to render an exhibit at the expiration of six months after letters are 
issued, the judge of the county court must issue a citation requiring him 
to appear and render it. [R. C. 1905, § 8186 ; 1897, ch. 111, § 28 ; R. C. 1899, 
§ 6!87. ]

§ 8825. May require exhibit. Any person interested in the estate may
at any time before the final settlement of accounts, present his petition to 
the county judge, praying that the executor or administrator be required 
to appear and render such exhibit, setting forth the facts showing that it  
is  necessary and proper that such an exhibit should be made. [R. C. 1905, 
§ 8187 : 1897, ch. 111, § 28 ; R. C. 1899, § 6488.]

§ 8826. Judge requires administr&tor to appear, when. If the judge be
satisfied, either from the oath of the applicant or from any other testimony 
offered, that the facts alleged are true, and considers the showing of the 
applicant sufficient, he must issue a citation to the executor or administrator, 
requiring him to appear at some day named in the citation, which must be 
during a term of the court, and render an exhibit as prayed for. [R. C. 1905, 
§ 8188 : 1897, ch. 111, § 28 ; R. C. 1899, § 6489. ]

§ 8827. 'Judge may revoke letters, when. When an exhibit is rendered
by an executor or administrator, any person interested may appear and, 
by objections in writing, contest any account or statement therein contained. 
The court may ,examine the executor or administrator, and if he has been 
guilty of neglect, or has wasted, embezzled or mismanaged the estate, his 
letters must be revoked. [R. C. 1905, § 8189 ; 1897, ch. 111, § 28 ; R. C. 1899, 
§ 6490. l

§ 8828. Penalty for refusal to report. If any executor or administrator
neglects or refuses to appear and render an exhibit, after having been duly 
cited, an attachment may be issued against him and such exhibit enforced .  
or his letters may be  revoked in  the discretion of the court. [R. C .  1905, 
§ 8190 ; 1897, ch. 111, § 28 ; R. C. 1899, § 6491. ]

§ 8829. Report at expiration of year. Every executor or administrator
must render a full account and a report of his administration at the expiration 
of one year from the time of his appointment. If he fails to present his 
account, the court must compel the rendering of the account by attachment. 
and any person interested in the estate may apply for and obtain an attach
ment, but no attachment must issue unless a citation has been first issued, 
served and returned requiring the executor or administrator to appear and 
show cause why an attachment should not issue. Every account rendered 
must exhibit not only the debts which have been paid, but also a statement 
of all the debts which have been duly presented and allowed during the 
period embraced in the account. When the authority of an executor or ad
ministrator ceases or is revoked for any reason, he may be cited to account 
before the county court at the instance of the person succeeding to the 
administration of the same estate, in like manner as he might have been 
cited by any person interested in the estate during the time he was executor 
or administrator. [R. C. 1905, § 8191 ; 1897, ch. 111,  § 28 ; R. C. 1899, § 6492. 1 

Effect of annual settlements of executor or administrator al res judicata. 86 Am. 
Der. 1 43. 

Rig-ht of adminhtrator de bonfs non to require predecessor to account. 40 L.R.A. 73. 
Methods of compelling accounting by deceased executor or administrator. 8 Am. St. 

Rep. 684. 

§ 8830. Letters must be revoked, when. If the executor or administrator
resi<lN1 out of the county, or absconds, or conceals himself, so that the citati orn; 
ran not he personal l �· served, and neglects to render an account within thirty 
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days after the time prescribed in this article, or if he neglects to render an
account within thirty days after being committed where the attachment h as 
been executed, his letters must be revoked. [R. C. 1905, § 8192 ; 1897, ch. 111,
§ 28 ; R. C. 1899, § 6493.]

§ 8831. Files and vouchers accompany account. In rendering an account
the executor or administrator must produce and file vouchers for all charges, 
debts, claims and expenses which he has paid, which must remain in the 
court i and he may be examined on oath touching such payments, and also 
touching such property and effects of the decedent, and the disposition thereof. 
Wh�n any voucher is required for other purposes it may be withdrawn on 
leavmg a certified copy on file ; if a voucher is lost, or for other good reason 
cannot be produced on the settlement, the payment may be proved by the 
oath of any competent witness. [R. C. 1905, § 8193 ; 1897, ch. 111, § 28 ; R. C. 
1899, § 6494.] 

§ 8832. Account not accompanied by vouchers allowed, when. On the
settlement of his account he may be allowed any item of expenditure not 
exceeding fifteen dollars, for which no voucher is produced, if such item be 
supported by his own uncontradicted oath reduced to writing and certified 
by the judge, positive to the fact of payment, specifying whep, where and 
to whom it was made ; but such allowances in the whole mmit not Pxcc>ed 
three hundred dollars against any one estate, nor over ten per cent of the 
inventory appraised value of any estate under three thousand dollars. [R. C. 
1905. § 8194 ; 1897, ch. 111, § 28 ; R. C. 1899, § 6495.] 

§ 8833. Judge appoint day for settlement. When any account is rendered
for settlement the judge must appoint a day for the settlement thereof ; the 
judge must thereupon give notice thereof by citation to all persons interested 

· in said estate residing within the county to be served at least ten days prior
to the day of hearing, and by causing notices to be posted ten days prior to
the day of hearing in at least three public places in the county, setting forth
the name of the estate, the executor or administrator and the day appointed
for the settlement of the account, which must be on some day of a term of
the court. The court may order such further notice to be given as may be
proper. [R. C. 1905, § 8195 ; 1897, ch. 111, § 28 ; R. C. 1899, § 6496. )

§ 8834. Notice of ftnal settlement, what to contain. If such account be
for a final settlement, and the estate be ready for distribution, the notice
.of the settlement must state these facts, and must be served, published or
waived in the same manner as provided for hearing petitions for sales of real
property and interests therein ; and on confirmation of the final account,
distribution and partition of the estate to all entitled thereto, may be
i mmediately had without further notice or proceedings. If from any cause
the hearing of the account, or the partition and distribution be postponed,
the order postponing the same to a day certain is notice to all persons inter
ested therein. [R. C. 1905, § 8196 ; 1897, ch. 111 ,  § 28 ; R. C. 1899, § 6497. ]

Decree of d istribution of decedent's estate made by county court is of equal rank 
with judgments entered by courts of record. Sjoli v. Hogenson, 19 N. D. 82, 122 N. W. 
1008. 

Remedv of distributee as to accounting of which he had no notice and on which 
he did not appear. 6J L.R.A. 95. 

§ 8835. Who may appear at ftnaJ. settlement. On the day appointed, or
any subsequent day to which the hearing may be postponed by the court, 
any person interested in the estate may appear and file his exceptions in 
writing to the account, and contest the same. [R. C. 1905, § 8197 ; 1897, ch. 
111 ,  § 28 ; R. C. 1899, § 6498.]  

R i!!ht of executor or  administrator or  his  representatives to object to account of 
col'x;�eutor or coa ,l m in i �tra tor. 22 L.R.A. ( N.S. )  1 1 19. 

Hight of court to surchargL' nrcount of executor, administrator, guardian or receiver 
in t 11 .. nh, < "n <'<' of nny  ohjrc· t ion to the account, or upon an objection b:, amicua curie. 
18 L. IL\ . ( '.\ .� . ) :! S � .  
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§ 8836. Postponement had, when. All matters, including allowed claims
not passed upon on the settlement of auy former accouut, or on rendering 
an exhibit, or on making a decree of sale may be contested by the heil's for 
t•ause shown. The hearing and allegations of the respective parties may be 
postponed from time to time, when necessary, and the coud may appoint 
one or more referees to examine the accounts and make report thereon, subject 
to confirmation ; and may allow a reasonable compensation to the referees, 
to be paid out of the estate of the decedent. [R. C. 1905, § 8198 ; 1897, ch. 111, 
§ 28 ; R. C. 1899, § 6499. ]

§ 8837. Settlement of account on appeal conclusive. The settlement of
the account and the allowance thereof by the court, or upon appeal, is con
clusive evidence against all persons in any way interested in the estate, 
saving, however, to all persons laboring under any legal disability, their 
right to move for cause to reopen and examine the account, or to proceed 
by action against the executor or administrator, either individually or upon 
his bond, at any time before final settlement ; and in any action brought 
by any such person, the allowance and settlement of such account is prima 
facie evidence of its correctness. [R. C. 1905, § 8199 ; 1897, ch. 111, § 28 ; 
R. C. 1899, § 6500. ]

Decree of distribution of decedent's estate made by county court is of equal rank
with judgments entered by courts of record. Sjoli v. Hog�nson, 19 N. D. 82, 122 N. W.
1008.

Decree allowin� final report of executor is conclusive, except where right of appeal
ts· allowed or rehef in another court permitted, or where persons to whom decree is
made are under legal disability. Re Nelson, 26  S. D. 615, 129 N. W. 113.

§ 8838. Must not be allowe:t until proved. The account must not be . allowed
by the court until it is first proved that notice has been given as required by 
this article, and the decree must show that such proof was made to the satis
faction of the court, and is conclusive evidence of the fact. [R. C. 1905, 
§ 8200 : 1897, eh. 111, § 28 ; R. C. 1899, § 6501. ]

§ 8839. Court directs manner of sale, when. Whenever i t  appears to  the
court on any hearing of an application for the sale of real property, that it 
would _be for the interest of the estate that personal property of the estate, 
or some part of such property, should be first sold, the court may decree the 
sale of such personal property, or any part of it, and the sale thereof shall 
be conducted in the same manner as if the application had been made for 
the sale of such personal property in the first instance. [R. C. 1905, § 8201 ; 
1897, ch. 111, § 28 ; R. C. 1899, § 6502. ]  

§ 8840. Moneys invested for beneftt of estate, when. Pending the settJ e
ment of any estate on the petition of any party interested therein, the county 
court may order any moneys in the hands of the executor or administrator 
to be invested for the benefit of the estate. Such order can only be made 
after publication of notice of the petition in some newspaper to be desiiwated 
by the judge. [R. C. 1905, § 8202 ; 1897, ch. 111, § 28 ; R. C. 1899, § 650!.J 

ARTICLE 12.- PARTIAL DISTRIBUTION BEFORE FINAL SETTLEMENT. 

§ 8841. Petition for legacy or share. At any time after the lapse of the
time limited for filing claims, any heir, devisee or legatee may present his 
petition to the court for the legacy or share of the estate to which he is 
entitled, to be given to him upon his giving bond for the payment of his 
proportion of the debts of the estate. [R. C. 1905, § 8203 ; Pro. C. 1877, § 269 ; 
R. C. J 899, § 6504.)

§ 8842. Notice to pa.rties interested. All parties interested in the estate
must be cited as in other cases. [R. C. 1905, § 8204 ; Pro. C. 1877, § 270 ; R. C. 
1895. § 6505 . ]  

§ 8843. Petition, who may resist. The executor or administrator, or any
creditor or other person interested in the estate, may appear at the time 
named and resist the application, or any other heir, devisee or legatee may 
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make a similar application for himself. [R. C. 1905, § 8205 ; Pro. C. 1877, § 271 ; 
R C. 1899, § 6506. ) 

§ 8844. Petition may be allowed, when. If at the hearing it appears that
the share of the party applying may be allowed to him without loss to the 
creditors of the estate, the court must make an order in conformity with the 
prayer of the applicant, requiring : 

l. Each heir, legatee or devisee obtaining such order before receiving his
share or any portion thereof, to execute and deliver to the executor or admin
istrator a bond in such sum as shall be designated by the county judge with 
sureties to be approved by the judge, payable to the executor or administrator, 
and conditioned for the payment whenever required of his proportion of the 
debts due from the estate not exceeding the value or amount of the legacy or 
portion of the estate to which he is entitled. 

2. The executor or administrator to deliver to the heir, legatee or devisee
the whole portion of the estate to which he may be entitled, or only a part 
thereof designating it. If in the execution of the order, a partition is 
necessary between two or more of the parties interested, it must be made in 
the manner hereinafter prescribed, the costs of these proceedings to be paid 
by the. applicant, or if there is more than one, to be apportioned equally 
among them. [R. C. 1905, § 8206 ; Pro. C. 1877, § 272 ; R. C. 1899, § 6507 . ]  

§ 8845. Assessment against legatee or devisee. When any bond has been
executed and delivered under the provisions of the preceding section, and 
it is necessary for the settlement of the estate to require the payment of 
any part of the money thereby secured, the executor or administrator must 
apply to the court £or an order requiring the payment, and have a citation 
issued and served on the party bound, requiring him to appear and show· 
cau_se why the order should not be made. At the hearing the court if satisfied 
of the necessity of such payment must make an order dPsignating the amount 
au<l giving a time within which it must be paid. If the money is not paid 
within the time allowed, an aition may be maintained by the executor or 
administrator on the bond .  [R. C. 1905, § 8207 ; Pro. C. 1877, § 273 ; R. C. 
1899, § 6508. ) 

ARTICLE 1 3 .- Dl S1'1U Bt:TION OF THE ESTATE UPON FINAL SETTLEMENT. 

§ 8846. Court distributes estate. Deceased heir. Upon the final settle
ment of the accounts of the executor or administrator or at any subsequent 
time, upon the petition of the executor or administrator, or of any heir, 
legatee or devisee, the court must proceed to distribute the residue of the 
estate in the hands of the executor or administrator among the persons who 
by law are entitled thereto ; and if the decedent has left a surviving child 
and the issue of other children, and any of them before the close of admin
istr!tion have died while under age and not having been married, no admin
istration on such deceased child 's estate is necessary, but all the estate which 
such deceased child was entitled to by inheritance, must without administra
tion be distributed to the other heirs at law. A statement of any receipts 
and disbursements of the executor or administrator since the rendition of 
his final accounts must be reported and filed at the time of making such 
d istribution and a settlement thereof together with an estimate of the expenses 
of closing the estate must be made by the court and included in the order 
or d<'cree ; or the court or judge may order notice of the settlement of such 
snpplcmentary account and refer the same as in other cases of the settlement 
of arcounts. fR. C. 1 905, § 8208 : Pro. C. 1877, § 274 ; R. C. 1899, § 6509. ]  

§ 8847. Petition for distribution may be controverted. Any respondent
mny hy his answer controvert the allegations of the petition and claim any 
� h ar<' or interest which he helievrs himself entitled to receive and pray for 
pa r-t i t i on .  The iss1ws so jo inP<l sh all be tried and dPtermined by the court 
as in other eases. fR. C. 190:i, § 8209 ; R. C. 1895, § 651 0.J  
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§ 8848. Taxes paid before decree. Before any decree of distribution or.
an estate is made, the county court must be satisfied by the oath of tlw 
executor or administrator, or otherwise, that all state, county, school and 
municipal taxes legally levied upon personal property of the estate have beeu 
fully paid. [R. C. 1905, § 8210 ; Pro. C. 1877, § 278 ; R. C. 1899, § 6511. ]  

§ 8849. Decree of distribution, to show what. In the decree the court
must name the persons and the proportions or parts to which each shall be 
entitled, and such persons may demand, sue for and recover their respective 
shares from the executor or administrator or any person having the same 
in possession. Or the court may order a partition and after such further 
proceedings as may be necessary under the following sections shall make a 
further decree assigning to each party his separate share and confirming the 
distribution accordingly. [R. C. 1905, § 8211 ; Pro. C. 1877, § 275 ; R. C. 1895, 
§ 6512.]

Decree of distribution of decedent's estate made by county court is of equal rank
with judgments entered by courts of record. Sjoli v. Hogenson, 19 N. D. 82, 122 N. W.
1008. 

Decree of final distribution in probate court can be given only such force and eff'ect 
as is defined and limited by its express terms. Re McClellan, 27 S. D. 109, 12il N. W.  
1037, Ann. Cas. 1913C, 1029. 

§ 8860. Advancements made. Final decree binding on all. All questions
as to advancements made or alleged to have been made by the decedent to 
his heirs may be heard and determined by the county court, and must be 
specified in the decree assigning and distributing the estate ; and the final 
judgment or decree of the court or in case of an appeal, of the district court 
or supreme court, is binding on all parties interested in the estate. [R. C. 
1905. § 8212 ; Pro. C. 1877, § 290 ; R. C. 1895, § 6513. ) 

§ 8851. Residue of estate assigned. Partition not required. When the
county court makes a decree assigning the residue of any estate to two or 
more persons entitled to the same, it is not necessary to make partition or 
distribution thereof, unless the parties to whom the assignment is decree<l 
.or some of them request that such partition be made. [R. C. 1905, § 8213 ; Pro. 
C. 1877, § 289 ; R. C. 1899, § 6514. )

§ 8852. Partition may be made. Partition or distribution of the real estate
may be made as provided in this chapter although some of the original heirs, 
legatees or devisees may have conveyed their share to other persons, and 
such shares must be assigned to the persons holding the same in the same 
manner as they otherwise would have been to such heirs, legatees or devisees. 
[R. C. 1905, § 8214 ; Pro. C. 1877, § 282 ; R. C. 1899; § 6515. ) 

§ 8853. Shares set apart, how. When both distribution and partition are
made, the several shares in the real and personal estate must be set out 
to each individual in proportion to his right by metes and bounds or 
description, so that the same can be easily distinguished, unles!J two or more 
of tire parties interested consent to have their shares set out so as to be held 
by them in common and undivided. [R. C. 1905, § 8215 ; Pro. C. 1877

1 
§ 283 ; 

R. C. 1899, § 6516. )

ARTICLE 14.- PROCEEDINGS FOil PARTITION. 
§ 8854. Partition made by three commissioners. To make the partition

the court mm�t appoint three commissioners, who must be disinterested persons 
and must be sworn to the fai�ful discharge of their duties and shall receive 
the same comp�nsation as appraisers. A certified copy of their appointment 
and of the order ' or decree assigning and distributing the estate must be 
issued to them as their warrant and their oaths must be indorsed thereon. 
Upon consent of the parties or when the court deems it proper and jnst. it 
is sufficient to appoint one commissioner only, who has the same authority, 
and is g-overned by the same rules as if three were appointed. [R. C. 1905, 
§ 8216 ; Pro. C. 1877, § 279 ; R. C. 1895, § 6517. )
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§ 8855. Real estate in different counties, division when. If the real est�te
is in d ifferent counties, the county court may if deemed proper appoint 
commissioners for a ll, or different commissioners for each county. The whole 
•!state whether in one or more counties shall be divided among the heirs, . 
<levisees or legatees as if it was all in one county, and the commissioners mnst, 
m1less otherwise directed by the court . make division of such real estate 
wherever situated within this state .  [R. C. 1 905, § 8217 ; Pro. C. 1877, § 281 ; 
R. C. 1 899. § 6518. ]

§ 8856. Notice to all parties before partition. Before any partition is
made or any estate is divided as provided in this chapter, notice must be given 
to all persons interested in the partition, their guardians, agents or attorneys, 
by the commissioners, of the time and place when and where they shall 
proceed to make partition. The commissioners may take testimony, order 
�urveys and take such other steps as may be necessary to enable them to form 
a judgment upon the matters before them. [R. C. 1905, § 8218 ; Pro. C. 1877, 
§ 287 : R. C. 1899, § 6519 . ]

§ 8867. Court may assign the whole estate, when. Conditions. When
the real estate cannot be divided without prejudice or inconvenience to the 
owners, the county court may assign the whole to one or more of the parties 
entitled to shares therein, who will accept it, always preferring the males 
to the female, and among children preferring the elder to the younger. The 
parties accepting the whole must pay to the other parties interested their 
just proportion of the true value thereof or secure the same to their satis
faction ; or in case of the minority of such party, then to the satisfaction of 
h is guardian, and · the true value of the estate must be ascertained and 
reported by the commissioners. When the commissioners appointed to make 
partition are of the opinion that the real estate cannot be divided without 
prejudice or inconvenience to the owners, they must so report to the court 
and recommend that the whole be assigned as herein provided and must 
find and report the true value of such real estate. On filing the report of the 
commissioners and on making or securing the payment as before provided, 
the court, if it appears just and proper, must confirm the report and thereupon 
the assignment is complete and the title to the whole of such real estate 
vests in the person to whom the same is so assigned. [R. C. 1905, § 8219 ; 
Pro. C. 1877, § 284: ; R. C. 1899, § 6520.) 

§ 8858. Whole to one person. Others to be paid. When any tract of land
or tenement is of greater value than any one 's share in the estate to be 
,l iv ided and cannot be divided without injury to the same, it may be set off 
by the commissioners appointed to make partition to any of the parties who 
will accept it, giving preference as prescribed in the preceding section. 
The party accepting JTtust pay or secure to the others such sum as the com
missioners shall award to make the partition equal, and the commissioners 
must make their award accordingly ; but such partition must not be confirmed 
by the court until the sums awarded are paid to the parties entitled to the 
Rame or secured to their satisfaction. [R. C. 1905, § 8220 ; Pro. C. 1877, § 285 ; 
R. C. 1 899, § 6521. )

§ 8859. Report by commissioners. The commissioners must report their
proceedings and the partition agreed upon by them to the county court in 
svri ting, and the court may for sufficient reasons set aside the report and 
commit the same to the same commissioners or appoint others. · [R. C. 1905, 
§ 8221 ; Pro. C. 1877, § 288 ; R. C. 1899, § 6522. ]

§ 8860. Sale of whole estate. When it appears to  the court from the
commissioners ' report, that it cannot be otherwise fairly divided and should 
be sold, the court may order the sale of the whole or any part of the estate, 
real or personal, by the executor or administrator, or by a commission 
appointl'd for that purpose and the procl'cds distributed.  The sale must be 
conducted, reported and confirmed in the same manner and under the same 
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requirements as provided in article 7 of this chapter. [R. C. 1905, § 8222 ; 
Pro. C. 1877, § 286 ; R. C. 1899, § 6523. ] 

ARTICLE 15.- DISTRIBUTION OF ESTA TES OF DECEASED NONRESIDENTS. 
§ _  8861. Delivery t.o executor of foreign will. Upon application for distri

bution after final settlement of the accounts of administration, if the decedent 
was a n<?nresident of the state, leaving a will which has been duly proved or 
allowed m the state, territory or district of his residence, and an authenticated 
�opy thereof has been admitted to probate in this state, and it is necessary 
m order . that the estate or any part thereof may be distributed according 
to the will, that the estate in this state should be delivered to the executor 
or administrator in the state or place of his residence, the court may order 
suc_h deliv_ery to be made and if necessary order a sale of the real estate and 
a hke delivery of the proceeds. The delivery in accordance with the order 
o� the court is a full discharge of the executor or administrator with the
will annexed in this state in relation to all property embraced in such order.
Sales of real estate ordered liy virtue of this section must be made in the
same manner as other sales of real estate of decedents by order of the
county court. [R. C. 1905, § 8223 ; Pro. C. 1877, § 276 ; R. C. 1899, § 6524. l

§ 8862. Testamentary disposition regulated by law. The validity and effect
of a testamentary disposition of real property situated within the state, or 
of an interest in real property so situated, which would descend to an heir 
of an intestate and the manner in which such property or such an interest 
descends, when it is not disposed of by will, are regulated by the laws of this 
state without regard to the residence of the decedent. Except when · special 
provision is otherwise made by law, the validity and effect of a testameutury 
disposition of any other property situated within the state and the ownership 
and disposition of such property, when it is not disposed of by will, are regu
lated by the laws of the state or country of which the decedent waa a resident 
at the time of his death. [R. C. 1905, § 8224 ; R. C. 1895, § 6525. ] 

§ 8863. Residue of persona.I estate, how dispose:! of. Upon the settlement
of such estate and after the payment of all debts for which the same is 
liable in this state, the residue of the personal estate may be distributed and 
disp_osed of in manner aforesaid by the county court ; or in the discretion 
of the court, it may be transmitted to the executor or administrator, if any, 
in the state or country where the deceased had his domicile, to be there 
disposed of according to the laws thereof. [R. C. 1905, § 8225 ; R. C. 1895, 
§ 6526. ]

§ 8864. Estate insolvent, creditors t.o aha.re equally. If sue� person dies
insolvent, his estate found in this state shall, as far as practicable, be so 
disposed of that all his creditors here and elsewhere may receive each an 
equal share in proportion to the1r respective debts. [R. C. 1905, § 8226 ; 
R. C. 1895, § 6527.]

§ 8865. Creditors t.o be paid before transmission to foreign executor. To
this end his estate shall not be transmitted to the foreign executor or ad
ministrator until all the creditors who are citizens of this state have received 
their just proportions ; and no creditor who is not a citizen of this state shall 
be paid out of the assets found here until all those who are citizens have 
received their just proportions as provided in the preceding section. [R. C. 
1905, § 8227 ; R. C. 1895, § 6528.] 

§ 8866. Residue may be transmitted, when. If there is any residue after
such payment to the citizens of this state, it may be paid to any other creditors 
who have duly proved their debts here, in proportion to the amount due 
to each of them, but no one shall receive more than would be due to him 
if the whole estate was divided ratably among all the creditors as before 
provided. The balance may be transmitted to the foreign executor or admin
istrator, or if there is none, it shall after the expiration of one year from 
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the appointment of the administrator be distributed ratably among all cred
itors both citizens and others, who have proved their debts in this state. 
[R. C. 1905, § 8228 ; R. C. 1895, § 6529. ] 

ARTICLE 16.- DISPOSITION OF UNCLAIMED SHARES.

§ 8867. Agent to ta.ke ca.re of property for nonresidents. When any estate
is assigned or distributed by a decree of the court to any person residing out 
of and having no agent in this state and it is necessary that some person 
should be authorized to take possession and charge of the same for the 
benefit of such absent person, the court may appoint an agent for that pur
pose and authorize him to take charge of such estate as well as to act for such 
absent person in the distribution. [R. C. 1905, § 8229 ; Pro. C. 1877, § 291 ; 
R. C. 1899, § 6530.]

§ 8868. Agent to give bond. The agent must first give a bond to be ap
proved by the county judge, conditioned that he shall faithfully manage 
and account for the estate. The court appointing such agent may allow 
a reasonable sum out of the profits of the estate for his services and expenses. 
[R. C. 1905, § 8230 ; Pro. C. 1 877, § 292 ; R. C. 1899, § 6531 .  l 

§ 8869. Sale of property, when unclaimed for & year. When personal prop
erty remains in the hands of the agent unclaimed for a year, and it appears 
to the court that it is for the benefit of those interested, it shall be sold 
under the order of the court, and the proceeds, after deducting the expenses 
of the sale allowed by the court, must be paid into the state treasury. When 
the payment is made, the agent must take from the treasurer duplicate 
receipts, one of which he must file in the office of the state auditor and the 
other in the county court ; provided, however, that if such unclaimed share 
or shares in any estate heretofore or h'ereafter pending in such county court 
shall consist exclusively of money, in that event it shall be unnecessary to 
appoint any agent for the person or persons entitled to such share or shares 
or to order any sale thereof, but the administrator, executor or other repre
sentative of such estate may, if such money has remained in his hands 
unclaimed for one year, pay such money into the state treasury in the same 
manner as hereinbefore provided, and the receipt of the state treasurer shall 
entitle such administrator, executor or other representative of such estate to 
his final discharge, so far as such share or shares are concerned. [1911, 
ch. 224 ; R. C. ,_905, § 8231 ; Pro. C. 1877, § 293 ; R. C. 1899, § 6532. ]  

§ 8870. Agent to render &n annual account. The agent must render to the
county court appointing him, annually, an account showing : 

1. The valu� and character of the property received by him, what portion
thereof is still on hand, what sold and for what. 

2. The income derived therefrom.
3. The taxes and asses�ments imposed thereon, for what, and whether paid

or unpaid. 
4. Expenses incurred in the care, protection and management thereof, and

whether paid or unpaid. When filed, the county court may examine witnesses 
and take proofs in regard to the account ; and if satisfied from such accounts 
and proofs that it will be for the benefit and advantage of the persons inter
ested therein, the court may by order direct a sale to be made of the whole 
or such parts of the real or personal property as shall appear to be proper 
and the purchase money to be deposited in the state treasury to be receipted 
for and the receipts filed as in like cases before provided. [R. C. 1905, 
§ 8232 ; Pro. C. 1 877, § 294 ; R. C. 1899, § 6533.)

§ 8871. Liability of agent on bond. The agent is liable on his bond for
the care and preservation of the estate while in his hands and for the payment 
of the proceeds of the sale as required in the preceding sections, and may be 
sne<l thereon by any person interested. [R. C. 1905, § 8233 ; Pro. C. 1877, 
§ 295 ; R. C. 1 899, § 65:34. ]
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§ 8872 . . Cl�ant for property. When any person appears and claims the
mouey paid mto the treasury, the county court making the distribution must 
inquire . into sue� claim, and being first satisfied of his right thereto, must
grant him a certificate .to that effect under its seal : and upon the presentation 
of the certificate to him, the state auditor must draw a warrant on the 
treasury for the amount. [R. C. 1905, § 8234 ; Pro. C. 1877, § 296; R. C. 
1899, § 6535. J 

§ 8873. Property discovered after final settlement. The final settlement of
an estate as hereinbefore provided, shall not prevent a subsequent issue of 
letters testamentary or of administration or of administration with the will 
annexed if other property of the estate is discovered, or if it becomes neces
sary or proper for any cause that letters should be again issued. [R. C. 1905, 
§ 8235 ; Pro. C. 1877, § 298 ; R. C. 1899, § 6536.]

CHAPTER 7. 
OJ' GUARDIAN AND WARD. 

AllTICLB 1. Gt,A RmANS A�D MINORS, §§ 8874-8885. 
2. GUAllDJA�S OF INSA?-.'E AND INCOMPETENT, §§  8886-8890.
3. THE POWERS AND DUTIES OF GUA.RDIANS, §§ 8891-8898.
4. 8.A:LES OF PROPERTY AND DISPOSITION OF PROCEEDS, § §  8899-8912.
5. GUARDIANS FOR NONRF.SIDENT WARDS, §§ 8913-8918.
6. GBNEI!AL AND MISCELLANEOUS PROVISIONS, § §  8919-8925.

ARTICLE 1.- GUARDIANS AND MINORS. 
§ 8874. Guardians of persons and estates. The county court of each county,

when it appears necessary or convenient, may appoint guardians for the 
persons and estates of either or both of them, of minors who have no guardian 
legally appointed by the will or deed, and who are inhabitants or residents 
of the county, or who reside without the state and have estate within the 
county. Such appointment may be made on the petition of a relative or other 
person in behalf of such minor after the person having the custody of such 
minor, and such of his relatives as the court shall deem proper, have been 
cited to appear. [R. C. 1905, § 8236 ; Pro. C. 1877, § 333 ; R. C. 1899, § 6537.] 

§ 8875. Minor may nominate, when. If the minor is under the age of
fourteen years, the judge may nominate and appoint his guardian. If he 
is above the age of fourteen years, he may nominate his own guardian, who, 
if approved by the judge, must be appointed accordingly. [R. C. 1905, 
§ 8237 ; Pro. C. 1877, § 334 ; R. C. 1899, § 6538.]

§ 8876. Judge may appoint, when. If the guardian nominated by the
minor is not approved by the judge, or if the minor resides out of the state, 
or if, after being duly cited by the judge, he neglects for ten days to nomi
nate a suitable person, the judge may nominate and appoint the guardian 
in the same manner as if the minor was under the age of fourteen years. 
[R. C. 1905, § 8238 ; Pro. C. 1877, § 335 ; R. C. 1899, § 6539.] 

§ 8877. Minor may appoint, when. When a guardian has been appointed
by the court for a minor under the age of fourteen years, the minor, at any 
time after he bas attained that age, may appoint his own guardian subject 
to the approval of the judge. [R. C. 1905, § 8239 ; Pro. C. 1877, § 336 ; R. C; 
1899, § 6540.] 

§ 8878. Father or mother entitled t.o guardianship. The father of a minor
if living, and in case of his decease, the mot)ler while she remains unmarried, 
being themselves respectively competent to transact their own business and 
not otherwise unsuitable, are entitled to the guardianship of the minor. [R. C. 
1905, § 8240 ; Pro. C. 1877, § 337 ; R. C. 1899, § 6541.]  

Hight of mother or reputed father to guardianship •f illegitimate child. 65 L.R.A. 
69j, 
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§ 8879. Guardian has custody of minor. If the minor has no father or
mother living competent to have the custody and care of his education the 
guardian appointed shall have the same. [R. C. 1905, § 8241 ; Pro. C. 1877, 
§ 338 ; R. C. 1899, § 6542. ]

Right of mother or reputed father to custody or control of illegitimate child aa 
against its guardian. 65 L.R.A. 680. 

R ight of guardian to remove infant from the state. 58 L.R.A. 931. 
§ 8880. Guardian retains custody until majority. Every guardian so .

appointed shall have the CU.!tody and care of the education of the minor and 
the care and management of his estate until such minor arrives at the age 
of majority, or marries, or until the guardian is legally discharged. [R. C. 
1905, § 8242 ; Pro. C. 1877, § 339 ; R. C. 1899, § 6543.]  

§ 8881. Guardian to give bond. Before the order appointing any person
guardian under this chapter takes effect and before letters issue, t:b.e judge 
must require such person to give bond with sufficient sureties, and otherwise 
qualify as prescribed in chapter 5 of this code. [R. C. 1905, § 8243 ; Pro. C. 
1877, § 340 ; R. C. 1899, § 6544.]  

Guardian's bond stands in lieu of  original estate until fully accounted for. Shepard 
v. Hanson, 9 N. D. 249, 83 N. W. 20.

NE'cessity of bond by testamentary guard ian to make his acts valid. 33 L.R.A. 760.
Power of surety ('Ompuny to act as guardian without bond. 48 L.R.A. 589.

§ 8882. Conditions inserted as to ca.re, treatment and education. When any
person is appointed guardian of a minor, the county judge may, with the 
consent of such person, insert in the order of appointment conditions not 
otherwise obligatory, providing for the care, treatment, education and welfare 
of th e minor. The performance of such condition is a part of the duties of 
the guardian, for the faithful performance of which he and the sureties on 
his bond are responsible. [R. C. 1 905, § 8244 ; Pro. C. 1877, § 341 ; R. C. 
1899, § 6545 . ]  

§ 8883. Extra expenses of minor, how pa.id. If  any minor, havin g a father
living, has property, the income of which is sufficient for his maintenance 
and eduration in a manner more expensive than his father can reasonably 
afford, regard bein g had to the situation of the father 's family and to all 
the circumstances of the case, the expenses of the education and maintenance 
of such minor may be defrayed out of the income of his own property in 
whole or in part, as judged reasonable, and must be directed by the county 
eourt ; and the charges therefor may be allowed accordingly in the settlement 
of the accounts of his guardian. [R. C. 1905, § 8245 ; Pro. C. 1877, § 343 ; 
R. C. 1 899, § 6546. ]

§ 8884. Testamentary guardians, duties of. Every testamentary guardian
must give bond and qualify, and has the same powers and must perform 
the same duties with regard to the person and estate of his ward, as guardians 
appointed by the county court, except so far as their powers and duties 
are legally modified, enlarged or changed by the will by which such guardian 
was appointed. [R. C. 1905, § 8246 ; Pro. C. 1877, § 344 ; R. C. 1899, § 6547. J  

Testamentary guardians and their powers. 29 Am. Dee. 712. 
§ 8885. Guardian ad litem. Nothing contained in this chapter affects or

impairs the power of any court to appoint a guardian to defend the interests 
of any minor interested in any suit or matter pending therein. [R. C. 1905, 
§ 8247 ; Pro. C. 1877, § 315 ; R. C. 1 899, § 6548.]

R ights, powers and dutit>s of gunrcl ians ad litem. 97 Am. 8t .  Rt>p. 995. 
Power of guurd i nn  nd l i tem to enter uppenrnnce. 32 L.R.A. 683. 
Control of guard i an ud  l i tRm or next friend over action. 16 L.R.A. 507. 
R igh t  of pnrent, guardian or next friend to compromise infant's cause of action for 

prr, onnl injurit·s. 21 L.R .A. ( ::-;' .S. ) 338 .  
lfr!ht  of  JI C'Xt fr iend to rcreive payment of, and satisfy, judgment recovered in behalf 

of i 1 , 1 , : nt .  1 1  T.. IL\ . ( ;\ ,S . ) 913 .  
nrc • , · t  of fnr-t  t hat  �uard i � n  11 d  l i t�•m appo in tc-d i n  proceedings for sale of  infant'• 

la i : d  \l as  i n fr n· .- td in t l ,c  purcha s1·. �6 L. R . ,\. ( N.S. ) 558. 
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ARTICLE 2.- GUARDIANS OF JNSANE AND lNCOMI'ETEN'i'. 

§ 8886. Petition for guardian for insane. When it is represented to the ·
county court upon verified petition of any relative or friend, that any person 
is of unsound mind or from any cause mentally incompetent to manage his 
property, the judge must cause such person to be cited as in other cases, 
except that the time of service may be the same as upon a motion. [R. C. 
1905, § 8248; Pro. C. 1877, § 346; R. C. 1899, § 6549.] 

Notice issued by clerk under seal of court is sufficient. Mabon v. Swenson, 5 S. D. 
191, 58 N. ·w. 570. 

§ 8887. Guardian appointed, when. If after a full hearing and examination
upon such petition, it appears to the court that the person in question is 
incapable of taking care of himself and managing his property, he must 
appoint a guardian of his person and estate with the powers and duties in 
this chapter specified. [R. C. 1905, § 8249; Pro. C. 1877, § 347; R. C. 1899, 
§ 6550.]

§ 8888. Powers of guardian and bond. Every guardian appointed as pro
vided in the preceding section has the care and custody of the person of his 
ward and the management of all his estate until such guardian is legally 
discharged; and he must give bond in like manner and with like conditions 
as before prescribed with respect to the guardian of a minor. [R. C. 1905, 
§ 8250; Pro.· C. 1877, § 348; R. C. 1899, § 6551.]

Common-law powers of guardians. 89 Am. St. Rep. 257. 
§ 8889. Proceedings to declare restoration of insane. Any person who bas

been declared to be of unsound mind or the guardian of any relative of such 
person within the third degree, or any friend may apply by ,petition to the 
county court of the county, in which he was so declared, to have the fact 
of bis restoration to capacity judicially determined. The petition shall be 
verified and shall state that such person is then ·sane. Upon receiving the 
petition the judge must appoint a day for the hearing and cause a citation 
to be issued to the guardian of the petitioner, if there is a guardian, and to 
his or her husband or wife, if there is one, and to \}is or her father or mother 
if living in the county. On the trial the guardian or relative of the petitioner 
and in the discretion of the judge, any other person, may contest the right 
of the petitioner to the relief demanded. Witnesses may be required to 
appear and testify, as in other cases, and may be called and examined by 
the judge on his own motion. If it is found that the petitioner is of sound 
mind and capable of taking care of himself and property, his restoration to 
capacity shall be adjudged and the guardianship of such person if such person 
is not a minor shall cease. [R. C. 1905, § 8251; Pro. C. 1877, § 349; R. C. 
1899, § 6552.] 

§ 8890. Habitual drunkards. When it is represented to the county court
upon verified petition of any relative or friend that any person is an habitual 
drunkard or spendthrift or from any cause mentally or otherwise incompe
tent to manage his property, the judge roust cause such person to be cited 
as in other cases, except· that the time of service may be the same as upon 
a motion, and all the provisions of this chapter where applicable shall apply 
,in the appointment of said conservator and to his powers and duties. [R. C. 
1905, § 8252; 1899, ch. 65; R. C. 1899, § 6552a.] 

ARTICLE 3.-THE PowERS AND DuTIEs 0.1,• GuanDIANS. 

§ 8891. Payment of debts. Every guardian appointed under the provisions
of this chapter, whether for a minor or any other person, must pay all just 
debts due from the ward out of his personal estate and income of his real 
estate if sufficient; if not, then out of his real estate, upon obtaining an order 
for the sale thereof and disposing of the same in the manner provided by law 
for the sale of real estate of decedents. [R. C. 1905; § 8253; Pro. C. 1877, 
§ 350; R. C. 1899, § 65G3.]
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§ 8892. Collect accounts a.nd appear in legal proceedings. Every guardian
must settle all accounts of the ward and demand, sue for and receive all 
debts due to him, or may with the approbation of the county court com
pound the same and give discharges to the debtors on receiving a fair and 
j�t dividend of his estate and effects; and he must appear for and represent 
his ward in all legal suits and proceedings unless a special guardian is 
appointed for that purpose. [R. C. 1905, § 8254; Pro. C. 1877, § 351; R. C. 
1899, § 6554.) 

§ 8893. Rules for management of estate of ward. Every guardian must
�anage the estate of his ward frugally and without waste and apply the 
mcome and profits thereof as far as may be necessary for the comfortable 
�nd suitable maintenance and support of the ward and his family if there 
is any; and if such income and profits are insufficient for that purpose, the 
guardian may sell the real estate upon obtaining a decree of the county 
court therefor and must apply the proceeds of such sale as far as may be 
necessary to the maintenance and support of the ward and his fan,.ily if 
there is any. [R. C. 1905, § 8255; Pro. C. 1877, § 352; R. C. 1899, § 6555.] 

§ 8894. Maintenance and support of ward. When a guardian has advanced,
for the necessary maintenance, support and education of his ward, an amount 
not disproportionate to the value of his estate or his condition of life, and 
the same is made to appear to the satisfaction of the court by proper vouchers 
and proofs, the guardian must be allowed credit therefor in his settlement. 
Whenever a guardian fails, neglects or refuses to furnish suitable and neces
sary maintenanee, support or education for his ward, the court may order him 
to do so and enforce such order by proper process. Whenever any third per
son at his request supplies a ward with suitable and necessary maintenance, 
support or education, and it is shown to have been done after refusal or 
neglect of the guardian to supply the same, the court may direct the guardian 
to pay therefor out of the estate and enforce such payment by due process. 
[R. C. 1905, § 8256; Pro. C. 1877, § 353; R. C. 1899, § 6556.) 

§ 8895. Inventory and account of ward's estate. Every guardian must
return to the county court an inventory of the estate of his ward within 
three months after his appointment, and annually thereafter; when the vAlue 
of the estate exceeds the sum of twenty thousand dollars, semi-annual returns 
must be made to the court. The court may upon application made for that 
purpose by any person compel the guardian to render an account of the 
estate. The inventories and accounts so to be returned or rendered must be 
sworn to by the guardian. All the estate of the ward described in the first 
inventory must be appraised by appraisers appointed, sworn and acting in 
the manner provided for regulating the settlement of the estates of decedents. 
Whenever any other property of the estate of any ward is discovered not 
included in the inventory of the estate already returned and whenever any 
other property has been succeeded to or acquired _by any ward or for his 
benefit, the like proceedings must be had for the return and appraisement 
thereof that are herein provided in relation to the first inventory and return. 
[R. C. 1905, § 8257; Pro. C. 1877, § 355; R. C. 1899, § 6557.] 

§ 8896. Settlement at end of year. The guardian must upon the expiration
of a year from the time of his appointment and as often thereafter as he 
may be required, present his accounts to the county court for settlement and 
allowance. [R. C. 1905, § 8258; Pro. C. 1877, § 356; R. C. 1899, § 6558.] 

Method of compelling settlement of a<'<'ounts by deceased guardian. 8 Am. St. Rep. 
684. 

§ 8897. Account by one of joint guardians. When an account is rendered
by two or more joint guardians, the court may in its discretion allow the 
same upon oath of any of them. [R. C. 1905, § 8259; Pro. C. 1877, § 357; R. C. 
1899, § 6559.] 
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§ 8898. Expenses and pay of guardians. Every guardian must be allowed
the amount of his reasonable expenses incurred in the execution of his trust 
and he must also have compensation for his services as the court in which 
his accounts are settled deems just and reasonable. [R. C. 1905, § 8260; 
Pro. C. 1877, § 358; R. C. 1899, § 6560.] 

Allowance, to assignee for benefit of creditors, of commiHion and extra con;ipensation 
to the same amount is permissible. Woodcock v. Reilly, 16 8. D. 198, 92 N. W. 10. 

ARTICLE 4.- SA.LES OF PROPERTY A.ND DISPOSITION OP PROCEEDS. 
§ 8899. Sale of property may be made, when. When the income of an

estate under guardianship is not sufficient to maintain the ward and his family, 
or to maintain and educate the ward when a minor, his guardian may sell 
his real or personal estate for that purpose upon obtaining a decree therefor. 
[R. C. 1905, § 8261; Pro. C. 1877, § 359; R. C. 1899, § 6561.] 

A guardian cannot sell ward's realty unless authorized. Washabaugh v. Hall, • S. D. 
168, 56 N. W. 82. 

Guardian contracting without authority binds himself only. Shepard v. Hanson, 9 
N. D. 249, 83 N. W. 20.

§ 8900. Sale of property for investment. When it appears to the satisfac•
tion of the court upon the petition of the guardian, that for the benefit of his 
ward his real estate or some part thereof should be sold, and the proceeds 
put out at interest, or invested in some productive stock, or in the improve
ment or security of any other real estate of the ward, his guardian may 
sen the same for such purpose upon obtaining a decree therefor. [R. C. 1905, 
§ 8262; Pro. C. 1877, § 360; R. C. 1899, § 6562.]

§ 8901. Proceeds of sale, how applied. If the estate is sold for the pur
poses mentioned in this article, the guardian must app]y the proceeds of the 
sale to such purposes as far as necessary, and put out the residue, if any, on 
interest or invest it in the best manner in his power until the capital is wanted 
for the maintenance of the ward and his family, or the education of his 
children, or for the education of the ward when a minor, in which case the 
capital may be used for that purpose as far as may be necessary in like 
ma■ner as if it had been personal estate of the ward. [R. C. 1905, § 8263; 
Pro. C. 1877, § 361; R. C. 1899, § 6563.] 

§ 8902. Investment, how made. If the estate is sold for the purpose of
putting out or investing the proceeds, the guardian must make the invest
ment according to his best judgment or in pursuance of any order that niay 
be made by the county court. [R. C. 1905, § 8264; Pro. C. 1877, § 362; R. C. 
1899, § 6564.] 

Personal liability of guardian for losses from investment. 44 L.R.A.(N.S.) 873. 
§ 8903. Petition for sale. To obtain a decree for such sale, the guardian

must present to the county court of the county, in which he was appointed, 
a petition therefor setting forth the condition of the estate of his ward and 
the facts and circumstances on which the petition is founded tending to 
13how the necessity or expediency of a sale. [R. C. 1905, § 8265; Pro. C. 1877, 
§ 363; R. C. 1899, § 6565.]

§ 8904. Hearing and order of sale. If it appears to the court from the
petition that it is necessary or would be beneficial to the ward that the real 
estate or some part of it should be sold or that the real and personal estate 
should be sold, the court or judge must thereupon issue a citation to the 
next of kin of the ward and all persons interested in the estate to appear 
before the court and answer thereto. [R. C. 1905, § 8266; Pro. C. 1877, § 364: 
R. C. 1895, § 6566.]

§ 8906. Court to hear proofs. The county court, at the time and place
appointed or such other time to which the hearing is postponed upon proof 
of the service of the citation, must hear and examine the proofs and allega. 
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tions of the petitioner and of · the next of kin and all other persons interested 
in the estate who oppose the application. [R. C. 1905, § 8267 ;  Pro. C. 1877, 
§ 366 ; R. C. 1899, § 6567. ]

§ 8906. Guardian and witnesses. On the hearing the guardian may be
examined on oath and witnesses may be produced and cxaminc1l by ei ther 
party. [R. C. 1905, § 8268 ; Pro. C.  1877, § !367 ; R. C. 1 899, § 6GGS . ] , 

§ 8907. Order of sale, to state what. If after a full examination it appears
nf!cessary or for th t! benefit of  the ward that h i s  real estate or some part ther<'of 
shoul d  be sold ,  1 he court may make a derrcc d irecting such sale, specifying 
therein the causes or reasons why the sale is nrcessaty or benefici al a 1 1d may, 
if the same has been prayed for in the pet i tion , order snch sale to be ma1le 
eithH at public or private sale. [R. C. 1905, § 8269 ; Pro. C. 1877, § 369 ; 
R. C. 1 899. § 6569. ]

§ 8908. Bond to be given before sale. Every guardian authorized to sell
real· estate must before the sale give bond with sufficient sureties, to be 
approved by the judge, with condition to sell the same in the manner and to 
account for the proceeds of the sale as provided for. in this chapter and 
chapter 5 of this code. [R. C. 1905, § 8270 ; Pro. C. 1877, § 370; R. C. 1895, 
§ 6570. l

§ 8909. Law of estates governs guardians unless otherwise declared. All
proceeuings under petitions of guardians for sales of property of their wards, 
givi ng notice and the hearing of such petitions, granting and refusing an 
order of sale, directing the sale to be made at public or private sale, reselling 
the same property, return of sale and application for confirmation thereof, 
noti ce and hearing of such appl ication, making orders, rejecting or confirming 
sales and reports of sales, ordering and making conveyances of property sold, 
accounting and the settlement of accounts, must be had and made as provided 
and required by the provisions of law concerning the estates of decedents 
unless otherwise specially provided in this chapter. [R. C. 1905, § 8271 ; 
Pro. C. 1877, § 371 ; R. C. 1899, § 6571. ] 

§ 8910. Order in force one year. No decree granted in pursuance · of this
article continues in force more than one year after granting the same without 
sale being had. [R. C. 1905, § 8272 ; Pro. C. 1877, § 372; R. C. 1899, § 6512. } 

§ 8911. Terms of sale. Security. All sales of real estate of wards must
be for cash or for part cash and part deferred payments not to exceed three 
years, bearing date from date of sale as in the discretion of the judge is most 
beneficial to the ward. Guardians making sales must demand and receive 
from the purchaser a bond and mortgage on the real estate sold with such 
add itional security as the judge deems necessary and sufficient to secure the 
faithfu l  payment of the deferred payments and the interest thereon. [R. C. 
190;3, § 8273; Pro. C. 1877, § 373 ; R. C. 1899, § 6573.] 

§ 8912. Order to invest proceeds. The county court, on the application of
a guardian or any person iut erested in the estate of any ward after such 
uotice to persons interested therein as the judge shall direct, may authoriw 
and require the guardian to invest the proceeds of sal es and any other of 
his ward 's money in his hands in real estate or in any other manner most to 
the interest of all couccmed therein ; all(l the court may make such other 
orders aud give such directions as arc 1wetl ful for the managl'ment. investment 
and disposition of the estate and rfl'ccts as 1 he circumstan ces require. [R. C. 
1905, § 8274 ; Pro. C. 1877, § 374 ; R. C. 1899, § 6574. ] 

ARTICLE 5 .- GUAR D I A � S  FOB ?-i o s 1:r:,;rn1-:S T WARDS. 

§ 8913. Guardian for nonresident ward. When a person liable to be put
under guardianship according to the  provisi ons of this chapter resides without 
this state and has estate there in. any fri end of such person or auy one inter
ested in his estate in expectancy or ot herwise may - present a petition to 
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the county judge of any county in which there is  any estate of such absent 
ptrson for the appointment of a guardian, and if after a citation to all inter
<·sted and a full hearing and examination it appears proper, a guardian for 
such absent person may be appointed. [R. C. 1905, § 8275 · Pro. C. 1877 
§ 375 ; R. C. 1895, § 6575.]

' ' 

§ 8914. )!'ower s�e as in other cases. Every guardian appointed under
the precedmg section has the same powers and performs the same duties 
with respect to the estate of the ward found within the state and with 
rPspcct to the person of the ward, if he shall cease to reside therein, as ar4! 
prescribed with respect to any other guardian appointed under this chapter. · 
[R. C. 1905, § 8276 ; Pro. C. 1877, § 37G ; R. C. 1899, § 6576.] 

§ 8915. Guardian must give bond. Every such guardian must give bond in
the like manner and with the like conditions as hereinbefore provided for other 
'{.,'llardians except that the provisions respecting the inventory, the disposal 
of the estate and effects and accounts to be rendered by the guardian must be 
confined to such estate and effects as come to his hands in this state. [R. C. 
1905, § 8277 ; Pro. C. 1877, § 377 ; R. C. 1899, § 6577. ] 

§ 8916. Removal of property. When the guardian and ward are both non
residents and the ward is entitled to property in this state, which may be 
removed to another territory, state or foreign country without confl1ct with 
any restriction or limitation thereupon or impairing the right of the ward 
thereto, such property may be removed to the territory, state or foreign 
country of the residence of the ward upon the application of the guardian 
to the judge of the county court in which the estate of the ward or the prin
cipal part thereof is situated. [R. C. 1905, § 8278 ; Pro. C. 1877, § 379 ; R. C. 
1899, § 6578 . ]  

§ 8917. Application for removal, contents. The application must be made
by petition and citation must issue to the resident executor, administrator or 
guardian if there is such, and upon such application the nonresident guardian 
must produce and file a certificate under the hand of the clerk, judge, surro
gate or other authorized officer and the seal of the court from which his 
appointment was derived, showing :  

1 .  .A transcript of the record of his appointment.
2. That he has entered upon the discharge of his duties.
3. That he is entitled by the laws of the territory, state or country of his

appointment to the possession of the estate of the ward ; or must produce and 
file a certificate under the hand and seal of the clerk, judge, surrogate or 
other authorized officer of the court having jurisdiction in the country of 
his residence of the estates of persons under guardianship or of the highest 
court of such territory, state or country, that by the laws of such country the 
.applicant is entitled to the custody of the estate of his ward without the 
appointment of any court. Upon such application unless good cause to the 
<'.Ontrary is shown, the county court must make an order granting to such 
guardian leave to take and remove the property of his ward to the ter�i
tory, state or place of his residence, which is authority to him to sue for 
and receive the same in his own name for the use and benefit of his ward. 
[R. C.  1 905, § 8279 ; Pro. C. 1877, § 380 ; R. C. 1899, § 6579.]  

§ 8918. Effect of order for removal. Such order is a discharge of the
<·x:ecutor administrator, local guardian or other person in whose possession
the prop�rty may be at the time the order is made on filing with the county
court the receipt therefor of the foreign guardian of such absent ward.
f R. C. 1905, § 8280 ; Pro. C. 1877, § 381 ; R. C. 1899, § 6580.]

ARTICLE 6.- GENERAL AND MISCELLANEOUS PROVISIONS. 

§ 8019. Concealment or embezzl�ment of ward'� property. Upon a . com
p l a i nt made to him by any gn ardrnn, ward, creditor or other person mter
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ested in the estate or having a prospective interest therein as heir or ot h(•r• 
wise against any one suspected of having concealed or conveyed away any 
of the money, goods, effects or any instrument in writing belonging to the 
ward or to his estate, the county court may cite such suspected person to 
appear before it and may examine and proceed with him on such charge in 
the manner provided by law with respect to persons suspected of and charged 
with concealing or embezzling the effects of a decedent. [R. C. 1905, § 8281 ; 
Pro. C. 1877, § 382; R. C. 1899, § 6581.) 

§ 8920. Maniage of minor terminates guardianship. The marriage of a
minor ward terminates the guardianship ; and the guardian of an insane or 
other person may be discharged by the judge of the county court when it 
appears to him on the application of the ward or otherwise that the guardian
ship is no longer necessary. [R. C. 1905, § 8282; Pro. C. 1877, § 384; R. C, 
1899, § 6582. ) 

§ 8921. Bonds must be preserved. Every bond given by a guardian must
be filed and preserved in the office of the county judge ; and in case of a breach 
of a condition thereof, may be prosecuted for the use and benefit of the ward 
or of any person interested in the estate. [R. C. 1905, § 8283; Pro. C. l877, 
§ 386; R. C. 1899, § 6583. )

§ 8922. Action against sureties. Three years' limitation. No action can be
maintain�d against the sureties on any bond given by a guardian unless 
commenced within three years from the discharge or removal of the guardian ; 
but if at the time of such discharge the person entitled to bring such action 
is under any legal disability to sue, the action may be commenced at any time 
within three years after such disability is removed. [R. C. 1905, § 8284 ; 
Pro. C. 1877, § 387; R. C. 1899, § 6584. ) 

Liabil ity of sureties on general bond of guardian, executor or administrator, as 
affected by a special bond. 43 L.R.A. ( N.S. ) 308. 

Limitation of actions or suits to compel guardian to account or to reeo,·er on bis 
bond. 47 L.R.A. ( N.S. ) 451 .  

§ 8923. Action for recovery of an estate. Limita.tion. No action for the
recovery of any estate sold by a guardian can be maintained by the ward 
or by any person claiming under him, unless it is • commenced within three 
years next after the termination of the guardianship or when a legal dis
ability to sue exists by reason of minority or otherwise at the time when the 
cause of action accrues within three years next after the removal thereof. 
[R. C. 1905, § 8285; Pro. C. 1877, § 388; R. C. 1899, § 6585.) 

Right of ward to maintain action at law against guardian for guardiansbip funds, 
after termination of guardianship, but before settlement of account. 26 L.R.A. ( N.8. l 
,8'.J .  

§ 8924. More than one guardian, when. The court in its discretion may
appoint more than one guardian of any person subject to guardianship, ,vho 
must give bond and be governed and be liable in all respects as a sole 
guardian. [R. C. 1905, § 8286; Pro. C. 1877, § 389; R. C. 1899, § 6586.) 

§ 8925. Bonds run to the state. Except when otherwise specially provided
by this code all bonds and undertakings in anywise required by the pro
visions of this code shall run to the state of North Dakota as nominal payee 
and an action may be brought and maintained on any such bond or under
taking by and in the name of any person injured by any violation of the 
provisions thereof. [R. C. 1905, § 8287 ; R. C. 1895, § 6587.] 
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CHAPTER 8. 
INCREASED JURISDICTION 01" COUNTY COURT. 

§ 8926. May have increased jurisdiction, bow. Whenever the board of
county commissioners of any county shall be presented with a petition signed 
by at least twenty per cent of the qualified voters and taxpayers of said 
county, praying for the submission to the voters of the county of the ques
tion whether the county court of said county shall have increased jurisdiction. 
and in counties having such increased jurisdiction whether the same shall be 
abolished, it shall be the duty of said board to cause the same to be sub
mitted to the voters of the county at the next general election; provided, 
that said board may in its discretion call a special election to determine said 
question. Notice of said special election shall be given by publishing a notice 
of the same, stating the object of said election, in three newspapers in the 
county once each week for three successive weeks ; provided, that the last 
publication shall be at least ten days, and not more than fifteen days, immedi
ately preceding said election. In case there are not three newspapers pub
lished in the county, then said notice shall be published in such newspapers 
as are situated in said county and in not more than the three nearest news
papers published in adjoining counties. The petition presented to the board 
of county commissioners, as provided in this chapter, must show the popula
tion of said county to be at least two thousand, that the petitioners are 
qualified voters and taxpayers of said county and must be verified by at least · 
three of the petitioners showing these facts ; provided, further, that a majority 
of the highest number of votes cast at such election on any proposition what
ever, shall be necessary to carry such question of increased jurisdiction or 
abolishing same; and provided, further, that an election for the purpose of 
abolishing such increased jurisdiction of the county court shall not be held 
oftener than once in six years. [ 1909, ch. 78, § 1; R. C. 1905, § 8288 ; Const. 
§ 111 ; 1903, ch. 60.]

§ 8927. When decreased jurisdiction becomes operative. Whenever an
election shall have been held under section 8926, and the result thereof shall 
be that said county courts of increased jurisdiction shall be reduced to that 
of courts of probate procedure as specified in section 8524, then said reduc
tion shall take place at the expiration of the term for which the then pre
siding judge is elected. [1909, ch. 78, § 2.) 

§ 8928. Duty of district court. Whenever there shall have been a reduc
tion in the powers of the county court of increased jurisdiction, any cases 
left untried or any unfinished business upon the calendar of the court and 
not properly triable in the probate court shall be continued over and placed 
upon the calendar of the district court of the judicial district in which said 
<�ounty is situated, without prejudice thereto, and such transfer shall in all 
things operate the same as if said causes had been originally filed in said 
district court, and the court on its own motion shall direct and authorize 
said actions to be entitled in the district court. 

In any county wherein there shall have been such reduction in the powers 
of the county court of increased jurisdiction, the clerk of the district court 
of such county shall have the care and custody of all the records of the said 
county court which relates to actions and proceedings within its civil and 
criminal jurisdiction. And any judgment of which has been rendered in  
said county court shall, on demand of a party in  whose favor i t  has been 
rendered, and upon the payment of one dollar, be by the clerk of the dis
trict court of the said county entered in the judgment book and upon the 
judgment docket, and from the time of docketing thereof it becomes a judg
ment in the district court for the purpose of execution, and a lien upon 
real property owned by the debtor to the same extent as judgments origi
nally entered in the district courts. [1913, ch. 125 ; 1909, ch. 78, § 3.) 
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CHAPTER 9. 
PRACTICE IN COU1'"TY COURTS WITH INCREASED JURISDICTIO�. 

8ection 47 of the act of 1909, which , with amendments therj!of, conEtitutes this chap• 
ter, expressly repeals R. C. 1905, A §  8289-8319, and Laws 1907, ch. GS the latter 
cliaptcr consisting of amendments of R. C. 1905,  H 8289, 82�2, 8304 , 8311 ,  s3fo and 83 1S .  

§ 8929. Jurisdiction. The county court shall have concurrent jurisdiction
with the district court in all civil actions where the amount in controversy 
does not exceed one thousand dollars and in all criminal actions below the 
grade of felony. [ 1909, ch. 80, § 1.) 

�ect ion 1 1 1  of state constitution docs not invest county courts of increased jurisdic
tion with equity powers. Mead v. First 1'at. Bank, 24 N. D. 12 ,  1 38  N. \V. 365 .  

§ 8930. General provisions to apply. The general provisions of law which
may at any time be in force relating- to the district courts and to civil and 
criminal proceedings therein shall also relate to the county courts having 
increased jurisdiction, and the rules of practice of district courts shall be 
in force in said county courts unless inappl icable and except as herein other
wise provided. [ 1909, ch. 80, § 2; 1907, ch. 68, § 1 ;  R. C. 1905, § 8289; 1895, 
ch. 43, § 1 ; R. C. 1899, § 6588.] 

Provisions of statute appl icahle in d istrict courts also relate to county courts having 
inl'rea�C'd ,iurisdic-t ion, unle.;s otherwi,c  provided by statute. State v. Fleming, 20 N. D. 
105, 126 �- \\'. 565 .  

§ 8031. Provisional remedies to be granted. In all actions in county courts
having increased jurisdiction in this state the proper parties shall be entitled 
to the benefit of the provisional remed ies of arrest and bail, claim and .  
delivery of personal property, atta chment, garnishment and deposit, and, 
except as otherwise provided in this act, the procedure in such remcdiei. 
shal l be the same as provided for in chapter nine of the code of civil pro
cedure of the revisi>d codes of 1905 [sections 7487-7596 herein] , the powC'rs 
the1·e in given and duties impose<l on sheriffs being hereby extenucd to con
stahles, and the powers hereby given and the duties imposed on clerks of the 
district court are hereby extended to clerks of the county court, and the 
powers therein g iven and the duties imposed on a judge of the district court 
are hereby extended to a jud ge of a county court having increased juris
diction. [ 1 909, ch. 80, § 3 ;  1907, ch. GS, § 1. ] 

Sect ion 1 1 1  of state const i tut ion docs nnt i11ve�t countv <'Ourts of inrreased 'urilldic• 
t ion w i th equity powcri-. :\l1•11d v. First 1'at. Bank, 24 N'. D. 12, 138 �- W. 365. 

§ 8932. Concurrent jurisdiction on appeal. Such county courts shall have
concurrent jurisdiction with the district courts in appeals from all final 
judgments of justices of the peace, police, city or township justices, and 
the proceedings on such appeals shall be the same as now or may her�af�er 
be provided for appeals from judgments of justices of the peace to d1str1ct 
courts. [1909; ch. 80, § 4; R. C. 1905, § 8293; 1895, ch. 43, § 5 ; R. C. 1899, 
§ 6592.l

§ 8933--8934. Power of county judge. The county judge also possesses
the same power and authority in any action or proceeding which can be 
lawfully instituted before him, out of court, which a judge of the dist�ict 
court possesses in a like action or proceeding, instituted before him in hke 
manner. In all civil actions tried to the court without a jury or wherein 
a trial by jury is waived, the judge of such county court, upon consent of 
all parties to the action, may hear testimony and take evidence in any part 
of h i s  eounty. f 1 909, ch. 80, § 5.) 

§ 8935. Calendar. The county judge shall, on the :first day of each term,
or as soon t hereaftH as ma.v he, prepare a calcn<lar of the causes standing 
for t ri a l  at such term, plae i nl!  the causes upon such calendar in the order 
in  wh ; , .h the sn mP arc m1mhcrC'd on the docket and sett ing the causes for 
trial upon 1 ·011nui r-11t days ,luring  such term; provided, that no case shal l 
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be set for trial upon the first day of said term without the consent of all 
parties thereto. [ 1909, ch. 80, § 6 ;  R. C. 1905, § 8291 ; 1895, ch. 43, § 3 ;  
R. C. 1899, § 6590. )

§ 8936. Continued cases. When for any cause the county judge fails to
attend at the c.ommencement of any regular term or at the time to which 
any cause is assigned for trial or at the time to which any cause may be 
continued, the parties shall not be obliged to wait more than one hour, and 
if he does not attend within the hour and no other disposition of the case 
is made by the judge, the parties in attendance 11hall be required to attend 
at nine o 'clock a. m. of the following day, and if such judge shall not attend 
at that time, the cause shall stand continued until the first day of the next 
regular term. [ 1909, ch. 80, § 7 ;  R. C. 1905, § 8299 ; 1895, ch. 43, § 11 ; 
R. C. 1899, § 6598. ]

§ 8937. Adjournment. The time for which any civil action may be ad
journed shall be regulated by the county judge in the exercise of a reason
able discretion ; provided, that such action cannot be adjourned ·over more 
than three regular terms of such court upon the application of either party 
without the consent of the other. In criminal actions, if the defendant ha11 
been committed to jail, he must be tried at the first jury term of such court 
held after such commitment. If the defendant in a criminal action has 
given bail for his appearance his trial must not be postponed longer than 
until the third term af�er such bail is given. [ 1909, ch. 80, § 8 ;  R. C. 1905, 
§ 8300 ; 1895, ch. 43, § 12 ; R. C. 1899, § 6599.)

Person not committed to ja i l  cannot demand dismissal of  action for want of  prosecu
tion until third term after he is bound over. State v. 1'7eroing, 20 N. D. 105 , 126
N. W.  565.

§ 8938. Terms of court. The regular term of the county court shall be
, held at the county scat, commencing on the first Tuesday of each calendar 

month, for the trial of such civil and criminal cases as may be brought 
before such court, and a jury shall be called at any regular term when there 
is one or more criminal cases in which the defendant is confined in jail 
and demands a trial ten days before the opening of such term or five or 
more civil cases in which a jury trial is so demanded for trial. [ 1913, ch. 138 ; 
1909, ch . 80, § 9 ;  R. C. 1905, § 8290 ; 1895, ch. 32, § 2 ;  R. C. 1899, § 6589. ] 

§ 8939. Manner of selecting jury. Jurors in the county court having in
creased jurisdiction shall be selected in the same manner and by the same 
officers and from the same jury list as if the jurors were to be selected for 
the district court and all of the laws relating to the selection of jurors in 
the district court are hereby made applicable to the selection of jurors in 
the county court, and each party shall be entitled to the same number of 
challenges as are now or may hereafter be allowed in the district court in 
like actions. [ 1909, ch. 80, § 10 ; 1907, ch. 68, § 3 ;  R. C. 1905, § 8295 ; 1895, 
ch. 43, § 7 ;  R. C. 1899, § 6594.) 

Jury need not be  summoned upon return of  justice, on preliminary examination, 
where defendant is out on bail. State v. Fleminir, 20 N. D. 105, 126 N. W. 565 .  

§ 8940. Jury may be required to attend subsequent terms. Any jury so
summoned may at the discretion of the judge of such county court be required 
to attend at any subsequent adjourned or regular term of such court not 
exceeding in all one calendar year. Jurors shall attend without service of 
venire or summons upon receipt of a notice from the clerk of such court 
stating the date on which his appearance is required, which notice may be 
scrv<>d by registered mail. [1909, ch. 80, § 11 . )  
. § 8g41. Bailiff. The judge of the county court may appoint one or more 

competent persons as bailiffs of the court., who shall hold• such office at the 
pleasure of the judge. Such bailiff shall have the same powers as a con
stable ,  and shall receive for his services the same fees as are prescrihcd for 
con11tahles. [ 1 909, ch. 80, § 12 ; R. C. 1905, § 8301 ; 1895, ch. 43, § 1 3 ; R. C. 
1899, § 6600. ]  
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§ 8942. Process, by �hom served and compensation. All writs and
processes in county courts may be served by a constable as well as a sheriff, 
and when served by a constable he shall be entitled to the same fees as the 
sheriff receives for like service. [1909, ch. 80, § 13 ; 1907, ch. 68, § 7 ;  R. C. 
1 905, § 8318 : 1895, ch. 43, § 29 ; R. C. 1899, § 6616.] 

§ 8943. Judgment lien. Abstract. The clerk of the county court, on the
d<! tnand of a party in whose favor a judgment shall have been rendered in 
that court, must give a certified abstract thereof, in substantially the form 
prescribed by section 9109 of the justice 's code, which abstract may be filed 
in the  office of the clerk of the district court of the county or subdivision in 
which the judgment was rendered , and the clerk of such district court must 
thereupo!i enter judgment in the judgment book and upon the judgment 
docket ; and from the time of the docketing thereof, it becomes a judgment 
of such district court for the purposes of execution and a lien upon real 
property owned by the debtor ; and a certified transcript of the docket of 
such judgment may be filed and the judgment docketed accordingly in any 
other county or subdivision with the same effect in every respect as if the 
judgment had been rendered in the district court where such judgment is 
filed. No execution shall issue out of the county court upon any judgment 
upon which an abstract has been issued and filed in the district court of 
that county. [1909, ch .  80, § 14 ; R. C. 1905, § 8313 ; 1895, ch. 43, § 25 ; 
R. C. 1899, § 6612 . ]

§ 8944. Requisites of summons. The summons must contain the title of
the action, specifying the court in which the action is  brought, the name of 
the parties to the action, and shall be subscribed by the plaintiff or his 
attorney, who must add to his signature his address, specifying a place within 
the state where there is a post office. The summons shall be substantially in 
the following form, the blanks being properly filled : 
State of North Dakota, } County of . . . . . . . . . . . . ,1s.
A. B . . . . . . . . . . . . . . . . . . . . . • . . • . . . . . . . .  Plaintiff. 

vs. 
C. D . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Defendant. 

Summons. 

In County Court. 

The state of North Dakota to the above named defendant : 
You are hereby summoned to answer the complaint in this action, and 

to serve a copy of your answer upon the subscriber within ten days after 
the service of this summons upon you, exclusive of the day of service, and 
in case of your failure to appear or answer, judgment will be taken against 
you by default for the relief demanded in the complaint. 

Dated . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  [ 1909, ch. 80, § 15 ; R. C. 1905, 
§ 8�309 ; 1895, ch. 43, § 21 : R. C. 1899, § 6608 ; 1905, ch. 94. ]

§ 8945. Filing and service of pleadings. A copy of the complaint need not
be served with the summons. In such case the summons must state that 
the complaint is or will be filed with the clerk of the county court in the 
county in which action is commenced, and if the defendant within ten days 
thereafter causes notice of appearance to be given and in person or by 
attorney demands in writing a copy of the complaint, specifying a place 
within the state where it may be served, a copy thereof must within ten 
ciays thereafter be served accordingly, and after such service the defendant 
has t en days to answer, but only one copy need be served on the same 
at torney. \Vhere the summons states that the complaint is or will be filed with 
t h 1J c lPrk of court nnd t lw same is not so filed within ten days after the 
d a t P  of s t 1 ('h s11 mmo11s t h , • ad io1 1  wi l l  be deemed discontinued. [1911, ch. 21 9, 

2 1 1 2  



witk Increased Jurisdiction. PROBATE CODE. 

§ 1 ; 1907, ch . 68, § 5 ;  R. C. 1905, §§ 8310, 8311 ; 1895, ch. 43, § §  22, 23 ; R. C.
1899, §§ 6609, 6610.]

§ 8946. Service by pllblication. The summons in a civil action may be
served by publication �ereof, and the practice with respect to sucfi service 
shall be the same as provided in the code of civil procedure for service of 
summons by publication, except as provided in the next succeeding section 
of this chapter. [ 1909, ch. 80, § 17.) 

§ 8947. Publication. Mailing complaint. Service of the summons by pub
lication shall be made by publishing the same three times, once in each week 
for three successive weeks, in a newspaper published in the county in which 
the action is pending, and if no newspaper is published in such cow1ty, then 
in a newspaper published at the seat of government of this state. The first 
publication of the summons must be made within· twenty days after the filing 
of the affidavit for publication, and a copy of the summons and complaint 
must, within ten days after the first publication of the summons, be deposited 
in some post office in this state, postage prepaid, and directed to the de
fendant to be served at his place of residence, unless the affidavit for 
publication states that the residence of the defendant is unknown. Such 
copy of summons and complaint may be mailed by registered letter, in 
which case the return of registry receipt of the post office department shall 
be prima facie evidence of its mailing and its receipt by .the defendant to 
whom it is mailed. [1909, ch. 80, § 18.] 

§ 8948. Service outside of the state. After the filing of the affidavit for
publication and the complaint in any civil action personal service of the 
summons and complaint upon the defendant outside of the state, if made 
within twenty days after the filing of such affidavit, shall be equivalent to 
and have the same force and effect as the publication and mailing therMf 
hereinbefore provided for. [1909, ch. 80, § 19.] 

§ 8949. When service complete. Service by publication is complete upon
the expiration of twenty-one days after the first publication of the summons, 
or in case of personal service of the summons and complaint upon tile de
fendant outside of the state, upon the expiration of ten days after the date 
of such service. [ 1909, ch. 80, § 20. )  

§ 8950. Process may be served in any county. A county court having
increased jurisdiction has power in any civil action within its jurisdiction 
to send its process into any county of the state for service or execution, and 
to enforce obedience thereto with like power and authority as the district 
court ; and all writs, summons and other process may be executed and served 
in any county of this state, except that no execution upon any judgment in 
a civil action shall issue out of any county court after an abstract of such 
judgment has been filed in the district court of the county where the judg
ment was rendered. [1909, ch. 80, § 21 ; R. C. 1905, § 8298 ; 1895, ch. 43, 
§ 10 ; R. C. 1899, § 6597. ]

§ 8951. Time of trial notice. At any time after issue joined, and at least
ten days prior to the first day of a term, either party may give notice of 
trial. The party giving notice shall furnish the clerk, at least eight days 
before the court, with a note of the issue containing the title of the action, 
the names of the attorneys, and the time when the last pleading was served, 
and the clerk shall thereupon enter the cause upon the calendar according 
to the date of the issue. The party upon whom notice of trial is served may 
also file the note of issue and cause the action to be placed on calendar 
without further notice on his part. There need be but one notice of trial 
and one note of issue and the action must then remain on the calendar until 
d isposed of. Either party after the notice of trial - whether given by the 
adverse party - may bring the issue to trial. [ 1911, ch. 219, § 2 ;  1909, 
d1 . 80, § 22 ; R. C. 1905, § 8312 ; 1895, ch. 43, § 24 ; R. C. 1899, § 6611.]  
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§ 8952. Garnishment summons. In all garnishment proceedings the plain
tiff shall attach to his affidavit for garnishment a garnishment summons, 
which shall be substantially in the following form : 
State of North Dakota, } County of . . . . . . . . . . . ss.

A. B . . . • • • • . • . . . . . . . . . . . . . . . . . . . . . . .  Plaintiff. 
vs. 

C. D . . . . . . . . . . . . . . . . . . . . . • . • • . • . . . . .  Defendant, and 
E. F . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Garnishee. 
The state of North Dakota to said garnishee : 

In County Court. 

You are hereby summoned, pursuant to the annexed affidavit, as a gar
nishee of the defendant, C. D., and required within ten days after the service 
of this summons upon you, exclusive of the day of service, to answer accord
ing to law, whether you are indebted to or have in your possession or under 
your control any property, real or personal, belonging to such defendant, 
and to serve a copy of your answer on the undersigned at . . . . . . . . . . . . . . . . .  . 
in the county of . . . . . . . . . . . . . . . . . . . .  ; and in case of your failure so to do, 
you will be l iable to further proceedings according to law ; of which the said 
defendant will also take 11otice. 

Dated . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . .
L. l\L, Plaintiff 's Attorney.

P. 0. address . . . . . . . . . . . . . . . . . . . .  County, N. D. [ 1909, ch. 80, § 23. ]  
§ 8853. Answer of garnishee. The affidavit o r  answer o f  the garn ishee

must be served upon the attorney for the plaintiff within ten days affer 
service of the garnishment summons, and such answer must be filed in the 
office of the clerk of the county court the same as other pleadings in a civil 
action .  [ 1909, ch. 80, & 24. ) 

§ 8954. Place of triafof civil action. The place of trial of all civil actions
shall be governed by chapter six of the code of civil procedure of the mu;; 
revised codes of the state of North Dakota [ sections 7415-7419 herein ] ,  and 
an action may be commenced in the county court of any county in the state,  
subject to removal for cause. If the county designated for that purpose in 
the summons and complaint is not the proper county, the action may, not
withstanding, be tri ed therein unless the defendant before the time for 
answering expires demands in writing that the trial be had in the proper 
county, and the place of trial be thereupon changed by consent of the parties, 
or by order of the court as provided in this section. The court may change 
the place of trial in the following cases : 

1. When the eounty designated for that purpose in the complaint is not the
proper county. 

2. When there is reason to believe that an impartial trial cannot be had
therein. 

3. When convenience of witnesses and the ends of justice would be pro�
rooted by the change ; provided, however, that if the county to which a 
change of venue is demandt!d or ordered as hereinabove provided, does not 
have a county court with increased jurisdiction, in that event a change of 
venue shall be granted and had to the district court of the proper county, 
and said action shall be tried and determined in such district court as if the 
same had originally been commenced in such district court, but costs shall 
be taxed and allowed as in a county court having increased jurisdiction. 
[ 1909, ch. 80, § 25. ) 

� 8965. Prejudice of judge. Affidavit. Procedure. Whenever the de
f �mlant in a criminal action shal l ,  before the opening of any term in which 
the  casc appears upon the calendar for trial , file h is affidavit stating that 
l i e  ha,;  1yood renson to lll' l iPYe and do<>s hel i P Yc that he cannot have a fair 
mid i 1 1 1 i', n r t i a l  1 i · i a l  of s 1wh  a <• t ; o i l  on ae < · o 1 1n!  o f  the bias or prcjudiee of 
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the judge of the county court in which said action is pending, the court shall 
thereafter proceed in said action, as follows : 

1. The court may request, arrange and procure the judge of another
county having a county court with increased jurisdiction, to preside at said 
trial in the county in which the action is pending. A change upon the 
ground in this section provided for must be asked at the time· hereinafter 
provided and not more than one change can be granted therefor ; but if a 
trial has been had without a verdict, a change for the cause provided for 
in this section may be had if asked for at the term at which said trial wa.'
had and before another trial of the action is begun ; provided, that thP 
county judge before whom said affidavit is filed may in his discretion in 
lieu thereof certify all proceedings to the' district court. 

2. The actual expenses of a county judge, procured under the provisions
of this section, while traveling to and from the county to which he has been 
called and during the trial of the cause shall be paid by the county in which 
the action was pending. 

3. When either party to a civil action pending in any of the county courts
having increased jurisdiction in this state shall after issue is joined and 
before the opening of any term at which the cause is to be tried file an 
affidavit, corroborated by the affidavit of his attorney in such cause and 
that of at least one reputable person, stating that there is good reason to 
believe that such party cannot have a fair and impartial trial of said action 
by reason of the prejudice, bias or interest of the judge of the county ( court) 
in which the action is pending, the court shall proceed no further in the 
action, but shall forthwith request, arrange for and procure the county judge 
of some other county of the state having a county court of increased juris
diction to preside at such trial in the county in which the action is pending. 
The actual expenses of such judge while in attendance upon the trial of the 
cause for which the change was had and the extra expense of the court and 
jury, incurred by reason of said change, shall be paid by the person asking 
for the change, in advance, or a bond, to be approved by the clerk of the 
county court, given therefor, the amount of said bond being fixed by the 
presiding judge ; provided, that not more than one such change shall be 
grantld on the application of either party ; and provided, that the county 
judge before whom said affidavit is filed may in his discretion in lieu thereof 
certify all proceedings to the district court. A failure to file the affidavit 
of prejudice hereinbefore mentioned within the time before specified in any 
criminal or civil action shall constitute a waiver of all objections to the 
trial of such action by the presiding judge of such county court. [1909, 
ch. 80, § 26. ] 

Affidavit for certification of case to district court on ground of prejudice of judge 
must state facts and not merely conclusions. Waterloo Gasoline Engine Co. v. O'Neill , 
19 N. D. 784, 124 N. W. 951 .  

§ 8956. Jury trial to be demanded. In all civil actions wherein there
are issues of fact triable to a jury, either party may demand a jury trial, but 
such demand must be made in writing and filed in the office of the clerk of the 
county court, on or before the first day of the term at which said cause may 
be tried. A failure to file such demand shall be deemed an express waiver 
of the right to a jury trial in such action. [1909, ch. 80, § 27 ; R. C. 1905, 
§ 8304 ; 1895, ch. 43, § 16 ; R. C. 1899, § 6603. ]

§ 8957. Costs. When the prevailing party in a civil action has appeared
therein by an attorney duly authorized to practice in the courts of this state, 
there shall be allowed for his reimbursement and taxed as a part of the costs, 
the same sums as provided by section 8445 of the revised codes of 1905 [ sec
tion 9108 herein] in likP. cases ; and in al l cases there shall be allowed sn ch 
otlwr eosts as are provided in the code of civil procedure. [ 1909, ch. 80, § 28 .  I 

§ 8958. Fees of clerks. Clerks of eounty courts having- increas<'d .i urisd i <· 
tion shal l collect for their services in all civil and criminal proceedings t l 1 ,_• 
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same fees as provided for in the fee bill for the clerk of the district court. 
except as follows : Clerks of county courts shall collect for all default judg
ments in civil actions, including all fees prior to execution, the sum of one 
dollar and fifty cents and no more, and for a certified abstract or transcript 
of any judgment in any civil action, the sum of fifty cents and no more. The 
clerk of the county court shall require a deposit of three dollars at the time of 
the filing in this court of any civil action and may thereafter require from time 
to time additional deposits to cover his fees as they may accumulate, and upon 
the entry of judgment in any such action, the clerk of sueh court shall 
refund to the proper party, the amount of all such deposits in excess of his 
legal fees accrued in said action. [1909, ch. 80, § 29; R. C. 1905, § 8314 ; 1897, 
ch. 42 ; R. C. 1899, § 6613.) 

§ 8959. New trials. The county court shall have authority to grant new
trials, judgments notwithstanding the verdict, to vacate and set aside 
verdicts, affirm, modify or set aside judgments in actions tried in such 
court in the same manner and pursuant to the same statutes, rules and regu• 
lations now prescribed by law for the district courts, and a statement of the 
case may be prepared and settled in the manner prescribed in the code of 
civil procedure. [ 1909, �h. 80, § 30 ; R. C. 1905, § 8296 ; 1895, eh. 43, § 8 ;  
R. C. 1899, § 6595.)

§ 8960. Appeals from county court. In all actions brought under the pro
visions of this chapter an appeal may be taken to the supreme court of the 
state in the same manner and pursuant to the same rules as appeals from the 
district court. [1909, ch. 80, § 31 ; R. C. 1905, § 8292 ; 1895, ch. 43, § 4 ;  R. C. 
1899, § 6591.] 

Appeal from judgment of c?unty court ; entry of judgment. Field v. Elevator Co., 5 
N. D. 400, 67 N. W. 147 ; Field v. Elevator Co., 6 N. D. 424, 71 N. W. 135, 66 Am.
St. Rep. 611.

Amendatory act of 1907 does not operate to oust district court of jurisdiction acquired 
by it over appeals previously taken and perfected. Jenson v. Frazer, 21 N. D. 267, 130 
N. W. 832. 

§ 8961. Def enda.nt bound over to. In any criminal action or proceeding for
any criminal offense of which the county court has jurisdiction, any justice 
of the peace or other examining magistrate having jurisdiction must admit to 
bail, bind over or commit for trial the accused to the county court �f such 
county and the information shall be filed in such county court. If any person 
accused of a criminal offense is so bailed, bound over or committed for trial 
to the county court for a crime of which such court has not jurisdiction, such 
proceedings shall not abate and such county court shall not lose jurisdiction 
of such person and proceedings, but shall certify the same to the district court 
of such county and such proceedings shall thereupon be tried in the district 
court with the same force and effect as if such action or proceeding had been 
originally commenced therein. If an examining magistrate shall at any time 
bind over a defendant to the district court for an offense of which the county 
court has jurisdiction or if it shall appear by evidence or otherwise at any 
time to the judge of the district court that the offense with which the 
defendant is or should be charged is triable in the county court, the judge 
of the district court may certify such cause and all proceedings relative to any 
person accused of such offense to the county court of such county for trial, 
determination and adjudication, and thereupon the same and all the papers 
arid files therein shall be transferred by the clerk of the district court to 
the county court without any further order or certificate and such shall 
thereupon be tried in the county court with the same force and effect as if said 
cause had originally been commenced therein. [1909, ch. 80, § 32 ; R. C. 
1905. § 8303 ; 1895, ch. 43, § 15 ; R. C. 1899, § 6602.) 

§ 8962. Warrant of arrest. The county court in term time or the judge
in vacation may issue warrants of arrest for persons against whom an 
information has been filed, shall fix the amount of bail to be required of the 
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accused and the clerk shall indorse the same upon the warrant except when 
th:e warra1;1t is issued in term time, when the same may be returnable forth
with and 1t shall not then be necessary to fix the amount of bail until the 
accused is brought into court. [1909, ch. 80, § 33; R. C. 1905, § 8305 ; 1895, 
ch. 43, § 17 ; R. C. 1899, § 6604.] 

Criminal complaint alleging facts set forth in information, sworn to positively, filed
before iBBuing of warrant, was, together with information, sufficient to show probable
cause for issuing of warrant. State v. Gottlieb, 21 N. D. 179, 129 N. W. 460.

§ 8?63. Receive plea and pass judgment. The court· may receive the plea
of guilty and pass judgment in term time or vacation. If the accused waives 
a jury he may be tried by the court without a jury in term time upon notice 
being given first to the state 's attorney. [1909, ch. 80, § 34 ; R. C. 1905, § 8306 ; 
1895, ch. 43, § 18 ; �- C. 1899, § 6605.] 

§ 8964. Pre]imina.ry e:nmina.tion. No preliminary examination shall be
necessary before trial in criminal actions in the county court. The judge 
of a county court having increased jurisdiction may act as a committing 
magistrate, and hold preliminary examinations in any part of his county. 
[ 1909, ch. 80, § 35; R. C. 1905, § 8307; 1895, ch. 43, § 19; R. C. 1899, § 6606.] 

Constitution confers no right to preliminary examination. State v. Gottlieb, 21 N. D. 
179, 129 N. W. 460. 

§ 8965. Assignment of counsel. In all criminal cases triable in the county
court when it is satisfactorily shown to the court that the defendant bas no 
means and is unable to employ counsel, the court shall in such cases assi�n 
counsel for the defense and allow and direct to be paid by the county m 
which said court is held a reasonable and just compensation to the attorney or 
attorneys assigned for such services as they may render; provided, however, 
that such compensation shall not exceed twenty-five dollars in any one case. 
[1909, ch. 80, § 36 ; K C. 1905, § 8308; 1895, ch. 43, § 20; R. C. 1899, § 6607. ) 

§ 8966. Jury trial. In all criminal actions the defendant shall be entitled
to a trial by jury, and when the defendant is arraigned he shall be informed 
by the court of bis right to trial by jury and if be waives his right to a jury 
trial an entry to that effect shall be made on the court minutes and the 
defendant shall be tried to the court. [ 1909, ch. 80, § 37; R. C. 1905, § 8304 ; 
1895, ch. 43, § 16 ; R. C. 1899, § 6603.) 

On right to wairn trial by jury in county court in aSt!ault case. State v. Flemin�. 
20 N. D. 105, 126 X. W. 565. 

§ 8967. Jury in criminal action, how composed. The jury in all criminal
cases shall be composed of twelve residents of the county having the quali
fications of jurors, and the jurors above mentioned shall be selected, summoned 
and impaneled as hereinabove specified ; provided, that each party shall be 
entitled to the same number of challenges as is now or may hereafter bP, 
allowed in the district court in like actions. [ 1909, ch. 80, § 38 ; 1907, ch. 68, 
§ 3; R. C. 1905, § 8295; 1895, ch. 43, § 7; R. C. 1899, § 6594.)

§ 8968. New trials in criminal actions. In all criminal actions or proceed
ings brought in the county court having increased jurisdiction, the county 
court shall have authority to grant new trials, vacate and set aside verdict� 
and entertain motions in arrest of judgments in the same manner and pur
suant to the same statutes, rules and regulations now prescribed by law for 
the district courts, and a statement of the case may be prepared and settled 
in the same manner prescribed in the code of criminal procedure. [1909, 
ch. 80, § 39; R. C. 1905, § 8302; 1895, ch. 43, § 14 ; R. C. 1899, § 6601.)  

§ 8969. Appeals from county court in criminal actions. In all criminal
actions brought in a county court having increased jurisdiction, an appeal 
may be taken to the supreme court in the same manner and pursuant to t h P
same rules as appeals from the district court to the supreme court. [ 19011 . 
ch. 80. § 40 ; R. C. 1905. § 8292 ; 1895, ch. 43, § 4 ;  R. C. 1899, § 6591. 1

§ 8970. Clerk of district court ex-officio clerk of county court. In a 1 1
counties having county courts with increased jurisdiction the clerk of t he  
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district court shall be the clerk of the county court in the same county. Such 
clerks of the district court and their deputies shall perform all the duties 
of clerks of such courts, in all actions and proceedings commenced in the 
county court by virtue of its increased jurisdiction, in the same manner 
as they are required to perform the duties of clerks of the district court, 
so far as the provisions of the law relating to that subject are applicable , 
and may demand, receive and retain the fees provided for clerks of di strict 
courts, except as herein otherwise provided, and the fees so paid shall be 
retained by the clerk of the district court as and for compensation for the 
services rendered by him as the clerk of such county court ; provided, how
ever, that they shall be entitled to receive no per diem .for attendance on court, 
nor salary from the county on account of services performed in said court. 
The judge of the county court having increased jurisdiction in counties having 
a population of not less than fifteen thousand, shall have power to appoint a 
clerk of such court, whose duties and powers shall be as nearly as may be  
the same as  those of  the clerks of the district courts. Such clerk shall hold 
his office during the pleasure of the judge appointing him ; and in counties 
having a population of less than eighteen thousand, the salary of such clerk 
shall be twelve hundred dollars per year, and in counties having a population 
of more than eighteen thousand such clerk shall receive a salary of fifteen 
hundred dollars per year, such salary to be paid by the county monthly in 
the same manner as the salaries of other county officers are paid. He shall 
charge and receive for acts performed by him the same fees and commissions 
as are now allowed by law to clerks of district courts, except as modified by 
the provisions of this act. He shall keep a true account of all commissions 
and fees received by him in a book of record, to be kept for that purpose, and 
on the first day of each calendar month, shall pay all such fees and commis
sions to the treasurer of the county. [ 1909, ch. 80, § 4i ; R. C. 1905, § 8314 ; 
1897, ch. 42 ; R. C. 1899, § 6613. ] 

§ 8971. Custody of records. The judge of the county court shall have the
care and custody of all records of the court which relate to actions or pro
ceedings within its civil and criminal jurisdiction and shall be responsible 
for all acts of any clerk of such court who may be appointed by such judge, 
and for all fees collected by such appointee ; and the judge of such court may 
require such clerk to give him a bond conditioned for the faithful perform
ance of all his duties as such clerk, and for the accounting and for payment 
to the county treasurer of all fees and other moneys collected by him by 
virtue of h is office. [ 1909, ch. 80, § 42. ] 

§ 8972. Population, how determined. For the purpose of ascertaining the
amount of compensation to be paid to the judges and clerks of the county 
courts, the county auditor shall determine the population of his county from 
the latest census of such population taken either by state or federal authority. 
( 1909, ch. 80, § 43 ; R. C. 1905, § 8315 ; 1895, ch. 43, § 27 ; R. C. 1899, § 6614. ] 

§ 8973. Salary of judge. .AJ. compensation for their services under this
chapter, there shall be allowed and paid to the judges of county courts hav
ing c ivil aud criminal jurisdiction iu addition to the salary provided for such 
judges of county courts, in counties not having increased jurisdiction, the 
sum of oue hundred dollars for each one thousand inhabitants or fraction 
thereof ; provided, that in no case shall the compensation for all ser.vices 
of the county judge exceed the sum of two thousand five hundred dollars, and 
said sum shall cover all services under the prohibition law. [ 1909, ch. 80, § 44 ;  
1907, ch. 68, § 6 ;  R. C. 1905, § 8316 ; 1899, ch. 62 ; R. C. 1899, § 6615 ; 1903, 
ch. 76 ; 1905, ch. 76 . ]  

::'\Taximum snlnry of county ju<lges in counties having increased jurisdiction i s  l imit<'d 
to two thousand five hundre,l dollars. State ex rel. Davis v. Fabrick, 18 N. D. 402, 
1 :3 1  �- \\'. 65 .  

§ 8974. Judge shall not act as attorney. It shall be unlawful for any judge
of II eo1mty court in counties in which said courts have been or shall or may 
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be given increa&ed jurisdiction, to act as attorney or counsellor at law during 
t�e period of his incumbency in this office. Any such judge who shall willfully 
violate the provisions of this section shall be subject to removal from office. [ 1909, ch. 80, § 45 ; R. C. 1905, § 8317 ; 1897, ch. 60 ; R. C. 1899, § 6615a. ] § 8975. Court stenographer. 'l'he judge of any county court having civil 
or criminal jurisdiction is authorized in his discretion to appoint a court 
:.,tenographer of such court. Such stenographer shall qualify in the same 
manner and his duties and compensation shall be the same as the court 
stenographer of a district court. Such compensation shall be paid in the 
same manner as that of the court stenographer of the district court ; provided, 
that such court stenographer shall not be appointed in any county having 
less than eight thousand inhabitants, unless the board of county commissioners 
shall first authorize such appointment. [ 1909, ch. 80, § 46 ; R. C. 1905, § 8319 ; 
1895, ch. 43, § 30 ; R. C. 1899, § 6617. ] 

CHAPTER 10. 
TAXATION OF INHERITANCES, DEVISES, BEQUESTS, LEGACIES AND GIFTS. 

§ 8976. Tax transfers, exceptions. A tax shall be and is hereby' imposed
upo_n the transfer of any property or any interest therein or income therefrom 
in trust or otherwise, to any person, association or corporation not herein
after exempt, in the following cases : 

1. When the transfer is by will or by the interstate [ intestate ] laws of this
state from any person dying possessed of the property while a resident of 
the state. 

2. When the transfer is by will or interstate [ intestate ] law, of property
within this state or within its jurisdiction whether the ownership of or 
interest in such property be evidenced by certificate of stock or bonds of 
foreign or of domestic corporations and the decedent was a nonresident of 
the state at the time of his death. 

3. When the transfer is of property made by a resident or by a nonresident
when such nonresident 's property is within this state or within its juris
diction by deed, grant, bargain, sale or gift made in contemplation of the 
death of the grantor, vendor or donor, or intended to take effect in possession 
or enjoyment at or after such death. 

Provided, however, that no tax shall be imposed upon any tangible personal , property of a resident decedent when such property is located without this 
state, and when the transfer of such property is subject to inheritance or 
transfer tax in the state where located and which tax has actually been paid ; 
provided, further, that such property is not without this state temporarily 
nor for the sole purpose of deposit or safe keeping ; and providing the laws 
of the state where such property is located allow a like exemption in relation 
to 1mch property left by a resident of that state and located in this state.[ 1913, ch. 185, § 1. ] 

Kature of inheritance tax. 33 L.R.A. ( N.S. ) 606. 
Is the rig-ht to take property by will or inheritance & natural or statutory right. 

9 L ltA. ( K.8. ) 121. 
Retro8pective operation of succession ta::oc. 44 L.R.A. (N.S. ) 420. 
Power to impose succession tax retrospectively. 8 L.R.A. (N .S. l 1 180 .  
1 . Is money set aside under will , or otherwise, for purposes of carin� for grave, erec•

tion of tomb or monument, subject to inheritance tax. 23 L.R.A. ( N .S. ) 474. 
Inheritance or succession tnx on money or property of estate, which has been lost 

or misappropriated since decedent's death. 32 L.R.A. ( N.S. ) 1 167. 
Succession tax on property covered by power of appoint�ent. 33 L.R.A. (N-�. ) 236. 
9. Physical presence or absence of personal property, or evidence thereof, within state

as affe�ting liability to tax. 46 L.R.A. ( :N'.S . )  1167. . Liabil ity of insurance policy issued by 11. doi:nestic corporation upon the bfe of & non 
r.!ili<lcnt to a lora l transfer tax. 10 L.R.A. ( N .S. ) 1089. 
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3. Succession tax on conveyance to take effect after grantor's  death . 38 L.R.A. ( N.S. )
1141. 

--on gift in contemplation of death . 18 L.R.A. ( N.S. ) 458. 
Appl icability of ijuccession tax to property conveyed, or agreed to be conveyed, in 

consideration of support of grantor during his life. 18  L.R.A. (N.S. ) 226. 
§ 8977. Rates and exemptions. Upon the transfer of property in any

manner hereinbefore described of the value of one hundred thousand dollars 
($100,000.00) or less the rate of tax on all sums above the first twenty thou
sand dollars ($20,000.00) where the same shall pass to or for the use of the 
husband or wife and on all sums above the first ten thousand dollars 
($10,000.00) where the same shall pass to or for the use of the father, mother, 
lineal descendant, adopted child, or lineal descendant of an adopted child 
shall be one per centum ; and on all sums above the value of one hundred 
thousand dollars up to two hundred and fifty thousand dollars ( $250,000.00) 
so transferred to any such person, the rate shall be two per centum and on 
all sums above two hundred and fifty thousand dollars ($250,000.00) up to 
five hundred thousand dollars ($500,000.00) the rate shall be two and one-half 
per centum, and on all sums above five hundred thousand dollars ($500,000.00) 
the rate shall be three per centum. 

Upon the transfer of property in any manner hereinbefore described of the 
value of twenty-five thousand dollars ($25,000.00) or less on all sums above 
the first five hundred dollars ($500.00) where the same shall pass to or for 
the µse of a brother or a sister of the decedent, a wife or widow of a son or 
the husband of a daughter of the decedent, the rate of taxation shall be one 
and one-half per centum ; and on all sums above twenty-five thousand dollars 
($25,000.00) up to fifty thousand dollars ($50,000.00) ,  where the same shall 
pass to any such person the rate shall be two and one-fourth per centum 
and on all sums above fifty thousand dollars ($50,000.00) up to one hundred 
thousand dollars ($100,000.00) three per centum ; and on all sums above one 
hundred thousand dollars ($100,000.00) up to five hundred thousand dollars 
($500,000.00) ,  three and three-fourths per centum and all sums above five 
hundred thousand dollars ($500,000.00) ,  four and one-half per centum. 

Upon the transfer of property in any manner hereinbefore described of the 
value of twenty-five thousand dollars ($25,000.00) Ql' less where the same 
shall pass to or for the use of any person who shall be the brother or sister 
of the father or mother or a descendant of the brother or sister of the father 
or mother or the descendant the rate of taxation shall be three per centum ; 
and on all sums above twenty-five thousand dollars ($25,000.00) up to fifty 
thousand dollars ($50,000.00) ,  passing to any such person the rate shall be 
four and one-half per centum and on all sums above fifty thousand dollars 
($50,000.00) up to one hundred thousand dollars ($100,000.00) ,  six per centum 
and on all sums above one hundred thousand dollars ( $100,000.00) ,  seven and 
one-half per centum, and on all sums above five hundred thousand dollars 
($500,000.00) ,  nine per centum. 

Upon the transfer of property in any manner hereinbefore described of 
the value of twenty-five thousand dollars ($25.J)Q0.00) or�, where the same 
shall be for the use of any person in anyoffier degree of collateral con
sanguinity than is hcreinbefore stated, or to a transfer in blood of the de
cedent, or to a body politic or corporate, the rate of taxation shall be five 
per centum ; and on all sums above twenty-five thousand dollars ($25,000.00) 
up to fifty thousand dollars ($50,000.00) ,  to any such person the rate shall 
be six per centum, and on all sums above fifty thousand dollars ($50,000.00) 
up to one hundred thousand dollars ($100,000.00) nine per centum, and on all 
sums above one hundred thousand dollars ($100,000.00) up to five hundred 
thousand dollars ( $500,000.00) twelve per centum, and on all sums above five 
hundred thousand dollars ($500,000.00) fifteen per centum. 

Upon the transfer of property in any manner hereinbefore described to or 
for the use of collateral relations or strangers in blood who are aliens not 
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residing in the United States, or to or for the use of any corporation which 
is not chartered by the authority of the government of the United States 
or of any state, a tax of twenty-five per centum shall be levied and collected.
[1913, ch. 185, § 2.] 

Etrect on transfer tax of apportioning property o_f nonresident decedent within the 
state to payment of debts or legacies which are exempt or subject to a reduced rate. 
18 L.R.A. ( N.S. ) 946. 

§ 8978. Time of ta.king effect. All taxes imposed by this chapter shall take
effect at and upon the death of the decedent or donor and shall be due and 
payable at the expiration of one ( 1 )  year from such death except as otherwise 
provided in this chapter ; provided, however, that taxes on any devise, bequest, 
legacy or gift limited, conditioned, dependent or determinable upon the 
happening of any contingency or future event by reason of which the full and 
true value thereof cannot be ascertained at or before the time when the taxes 
become due and payable when the person or corporation beneficially entitled 
thereto shall come into actual possession or enjoyment thereof. [1913, ch. 185, 
§ 3.] 

§ 8979. Duty of officers. Any administrator, executor or trustee having in
charge or in trust any property for distribution embraced in or belonging to 
any inheritance, devise, bequest, legacy or gift, subject to the tax thereon 
as imposed by this chapter, shall deduct the tax therefrom, and within thirty 
(30)  days thereafter he shall pay over the same to the county treasurer as 
herein provided. 

If such property be not in money he shall collect the tax in such inheritance, 
devise, bequest, legacy or gift upon the appraised value thereof from the 
person entitled thereto. 

He shall not deliver or be compelled to deliver any property embraced in 
any inheritanee, devise, bequest, legacy or gift, subject to tax under this 
chapter, to any person until he shall have collected the tax thereon. [ 1913,
ch.  185, § 4. ] 

§ 8980. To whom paid. The tax imposed by this chapter upon inheritances,
devises, bequests, legacies or gifts shall be paid to the treasurer of the county 
in which the court having jurisdiction, as herein provided, is located ; and 
the tax so imposed shall be payable to the state treasurer as hereinafter pro
vided, and the treasurer to whom the tax is paid shall give the executor, 
administrator, trustee or person paying such tax duplicate receipts therefor. 
one of which shall be immediately transmitted to the state auditor, whose 
duty it shall be to charge the treasurer so receiving the tax with the amount 
thereof ; and when such tax is paid to the county treasurer he shall seal said 
receipt with the seal of his office and countersign the same and return it to the 
executor, administrator or trustee, whereupon it shall be a proper voucher in 
the settlement of his accounts. 

No executor, administrator or trustee shall be entitled to a final accounting 
of an estate, in the settlement of which a tax may become due under the· pro
visions of this chapter, until he shall produce a receipt so sealed and counter
signed or a certified copy of the same. All taxes paid into the county treas
ury under the provisions of this chapter shall immediately be paid into the 
state treasury upon the warrant of the state audit.or and shall belong to and 
be a part of the revenue fund of the state. Provided, however, that the county 
treasurer of each county shall retain two ( 2 ) per cent of the amount of all 
taxes paid and accounted for by him under this chapter and pay the same 
into the general fund of such county. [1913, ch. 185, § 5. ] 

§ 8981. Lien on property. Every tax imposed by this chapter shall be a
lien upon the property embraced in any inheritance, devise, bequest, legacy 
or gift until paid, and the person to whom such property is transferred, and 
the administrators, executors and trustees of every estate embracing such 
property shall be personally liable for such tax until its payment to the extent 
of the value of such property. [1913, ch. 185, § 6. ] 
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§ 8982. Rate of interest. If such tax is not paid within one vear from tlw accruing thereof, interest shall be charged and collected there;n at the rate  of seven (7 )  per  centum per annum from the time the tax is due, unless b;v reasons of claims upon the estate, necessary litigation or other unavoidabic cause of delay, such tax cannot be determined as herein provided ; in such case interest at the rate of six per centum per annum shall be charged upon such tax from the accrual thereof until the cause of such delay is removed, after which seven (7) per centum shall be charged. [1913, ch. 185, § 7 . ]  § 8983. Enforcement. Every administrator, executor or trustee shall have full power to sell so much of the property embraced in any inheritance, devise, bequest, legacy or gift as will enable him to pay the tax imposed by this chapter, in the same manner as he might be entitled by law to do for the payment of the debts of a testator or intestate. [ 1913, ch. 185, § 8 . ]  § 8984. Duty of heirs. If any bequest or legacy shall be charged upon or payable out of any property, the heir or devisee shall deduct such tax therefrom and pay such tax to the administrator, executor or trustee, and the tax shall remain a lien or charge on such propertr until paid ; and the payment thereof shall be enforced by the executor, administrator or trustee in the same manner that payment of the bequest or legacy might be enforced, or by the state 's attorney or attorney-general, under section 8996. If any bequest or legacy shall be given in money to any person for a limited period the administrator, executor or trustee shall retain the tax upon the whole amount, but if it be not in money, he shall make application to the court having jurisdiction of an accounting by him to make an apportionment, if the case requires, of the sum to be paid into his hands by such legatee or beneficiary, and for such further order relative thereto as the case may require. [1913.ch. 185, § 9. ] 
§ 8985. Errors, how corrected. When any tax imposed by this chapter shall

have been erroneously paid, wholly or in part, the person paying the same 
shall be entitled to a refundment of the amount so erroneously paid, and 
the auditor of state shall , upon satisfactory proofs presented to him of the 
facts relating thereto, draw his warrant upon the state treasurer for the 
amount thereof, in favor of the person entitled thereto ; provided, however, 
that all applications for such refunding of erroneous taxes shall be made 
within three (3 )  years from the payment thereof, and be approved by the 
court having original jurisdiction of the matter. [1913, ch. 185, § 10.] 

§ 8986. Foreign estates. If a foreign executor, administrator or trustee
shall assign or transfer any stock or obligations in this state, standing in the 
name of the decedent or in trust for the decedent, liable to any such tax, the 
tax shall be paid to the treasurer of the proper county on the transfer thereof 
nnd no such assignment or transfer shall be valid until such tax is paid . 
[ 1913, ch. 185, § 11 . ]  

§ 8987. Duties of holders of assets, etc. No safety deposit company, bank
or other institution, person or persons holding securities or assets of a dece
dent, shall deliver or transfer the same to the executors, administrators or 
leiral representatives of said decedent, or upon their order or request, unless 
notice of the time and place of such intended transfer be served upon th1• 
eounty treasurer, personally or by representative, and state tax commission, 
to examine said securities at the time of such delivery or transfer. If upon 
such examination the county treasurer and state tax commission or their 
representatives shall for any cause deem it advisable that such securities or 
assets should not be immediately delivered or transferred, they may forth
with notify in writing such company, bank, institution or person to defer 
delivery or transfer thereof for a period not to exceed ten ( 10 )  days from 
the date of such notice, and thereupon it shall be the duty of the party 
notified to defer such delivery or transfer until the time stated in such notice 
or until the revocation thereof within such ten ( 10) days. Failure to serve 
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the notice first above mentioned, or to allow such examination or to defer 
the delivery of such securities or assets for the time stated in the second 
of said notices shall render said safety deposit company, trust company, bank 
or other institution, person or persons, liable to the payment of the tax due 
upon the said security or assets, pursuant to the provisions of this chapter. 
[1913, ch. 185, § 12.) 

§ 8988. Petition. citation and order. Upon the presentation of any
petition to any county court of this state for letters testamentary or 
of administration, or for ancillary letters testamentary or of administration, 
the court shall cause a copy of the citation or order for the hearing of such 
petition to be served upon the county treasurer of his county not less than 
ten (10) days prior to such hearing. The court shall thereupon, as soon as 
practicable after the granting of .any such letters, proceed to ascertain and 
determine the value of every inheritance, devise, bequest, legacy or gift em
braced in or payable out of the estate in which such letters are granted 
and the tax due thereon. 

The county treasurer shall have the same rights to apply for letters of 
administration as are conferred upon creditors by law. [1913, ch. 185, § 13.J 

§ 8989. Appraisers. The county court shall, in any matter mentioned in
the preceding section, either upon its own motion or upon the application 
of any interested party, including county treasurers, and as often as and 
when occasion requires, appoint one or more persons as appraisers to ap
praise the true and full value of the property embraced in any inheritance, 
devise, bequest, legacy or gift subject to the payment of any tax imposed 
by this chapter. [1913, ch. 185, § 14.] 

§ 8990. How appraised. Every inheritance, devise, bequest, legacy or gift
upon which a tax is imposed under this chapter, shall be appraised at its 
full and true value immediately upon the death of decedent, or as soon there-
after as may be practicable. 

Provided, however, that when such devise, bequest, legacy or gift shall 
be of such a nature that its full and true value cannot be ascertained at such 
time, it shall be appraised in like manner at the time such value first becomes 
ascertainable. [1913, ch. 185, § 15.] 

Basia and method of computing value of life estate or annuity for purposes of sur
ceg�ion tax. 46 L.R.A.(N.S.) 714. 

§ 8991. Duties of appraisers, fees and compensation. The appraiser ap
pointed under the provisions of this chapter shall forthwith give notice by 
mail to all persons known to have a claim or interest in the inheritance, 
devise, bequest, legacy or gift to be appraised, including the county treasurer 
and state tax commission, and such persons as the county court may by order 
direct of the time and place when they will make such appraisal. 

They shall at such time and place appraise the same at its full and true 
value as herein prescribed, and for that purpose the said appraisers arc 
authorized to issue subpoenas and compel the attendance of witnesses before 
them, and to take evidence of such witnesses, under oath, concerning such 
property and the value thereof, and they shall make report thereof, and of 
such value, in writing, to said court, together with the testimony of the wit
nesses examined and such other -facts in relation thereto and to the sairl 
matter as said court may order to and require. Every appraiser shall be 
entitled to compensation at the rate of three ($3.00) dollars per day for each 
day actually and necessarily employed in such appraisal, and his actual arnl 
uecessary traveling expenses, and such witnesses and tlie officer or person 
serving any such subpoenas shall be entitled to the same fees as allowed 
witnrsses or sheriffs for similar service in conrts of record. The compensation 
nnr! fres claimed by any person for services performed under this chapter 
shall hr approved hy the jn<lge of county court, who shall certify the amount 
thereof, to the auditor of state. who shall examine the same, and, if found 
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correct, he shall draw his warrant upon the state treasury for the amount 
thereof in favor of the person entitled thereto. [1913, ch. 185, § 16.] 

§ 8992. Report of appraisers. The report of the appraisers shall be filed
in duplicate with the county court, and from such report and other proof 
relating to any such estate before the county court, the court shall, forthwith. 
as of course, determine the true and full value of all such estate and the 
amount of tax to which same are liable; or the county court may so determine 
the full and true value of all such estates and the amount of tax to which 
the same are liable without appointing appraisers; provided, however, a 
duplicate of such report and appraisement shall be forthwith forwarded by 
the court to the state tax commission. [1913, ch. 185, § 17.) 

§ 8993. Penalty. Any appraisers appointed under this chapter who shall
take any fee or reward from any person, representative, firm or corporation 
liable to pay said tax or any portion thereof, shall be guilty of a misdemeanor, 
and shall be forthwith dismissed by the county judge from such services. 
[1913, ch. 185, § 18.] 

§ 8994. Notice of tax. The county court shall immediately give notice,
upon the determination of the value of any inheritance, devise, bequest, legacy 
or gift which is taxable under this chapter, and of the tax to which it is 
liable, to all parties known to be interested therein, including the state tax 
commission and county treasurer. [1913, ch. 185, § 19.) 

§ 8995. Reassessment. Within thirty (30) days after the assessment and de
termination by the county court of any tax imposed by this chapter, the state 
tax commission, county treasurer or any person interested therein may file 
with said court objections thereto, in writing, and praying for a reassessment. 
and redetermination of such tax. Upon any objection being so filed, the 
l!Ourt shall appoint a time for the hearing thereof and cause notice of such 
hearing to be given the state tax commissioner, county treasurer and all 
persons interested at least ten (10) days before the hearing thereof. At the 
time appointed in such notice the court shall proceed to hear such objections, 
and any evidence which may be offered in support thereof or opposition 
thereto ; and, if, after such hearing, said court shall be of the opinion that a 
reassessment or redetermination of such tax should be made it shall, by order, 
set aside the assessment and determination theretofore made, and order a re
assessment in the same manner as if no assessment bad been made. [1913. 
eh. 185. § 20.] 

§ 8996. Duty of state's attorney. If the treasurer of any county shall have
reason to believe that any tax is due and unpaid under this chapter after the 
refusal or neglect of the persons liable therefor to pay the same he shall notify 
in writing the state's attorney of his county of said failure or neglect, and 
such state's attorney, if he have probable cause to believe that such tax is 
due and unpaid, shall apply to the county court for a citation, citing the per
sons liable to pay such tax to appear before the court on a day specified not 
more than three (3) months from the day of such citation, and sho,v cause 
why the tax should not be paid. The judge of the county court, upon such 
application and whenever it shall appear to him that any such tax accruing 
under this chapter has not been paid, as required by law, shall issue such 
citation and the service of such citation, .and the time, manner and proof 
thereof, and the hearing and determination thereof shall conform as near 
as may be to the provisions of the probate code of this state; and whenever 
it shall appear that any such tax is due and payable and the payment thereof 
cannot be enforced under the provisions of this chapter in said county court 
the person or corporation from whom the same is due is hereby made liable 
to the state for the amount of' such tax, and it shall be the duty of the state's 
attorney of the proper county, and the attorney-general of the state, to sue 
for in the name of the state, and enforce the collection of such tax, and all 
t hf' taxes so collected shall be forthwith paid into the county treasury. It 
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shall be the duty of the state's attorney to appear for and represent the county 
treasurer on the hearing of such citation. [1913, ch. 185, § 21.] 

§ 8997. Records, how kept. The auditor of state shall furnish to each
county court a book which shall be a public record and in which shall be 
entered by the judge or clerk of said court the name of every decedent upon 
whose estate an application has been made for the issue of letters of admin
istration, or letters testamentary or ancillary letters, the date and place of 
death of such decedent, names and places of residence and relationship to 
decedent of the heirs at law of such decedent, the estimated value of the prop
erty of such decedent, names and places of residence and relationship 
to decedent of the heirs at law of such decedent, the names and places of 
residence of the legatees, devisees and other beneficiaries in any will of any 
such decedent, the amount of the legacy, and the estimated value of any 
property devised therein and to whom devised. 

These entries shall be made from data contained in the papers filed on such 
application or in any proceeding relating to the estate of the decedent. 

The judge or clerk shall also enter in such book the amount of property 
of any such decedent, as shown by the inventory thereof, when made and 
filed in his office, and the returns made by any appraisers appointed by him 
under this chapter, and the value of all inheritances, devises, bequests, legacies 
and gifts inherited from such decedent, or given by sueh decedent in his will 
or otherwise as fixed by the court, and the tax assessed thereon, and the 
amount of any receipts for payment thereof filed with him. 

The state auditor shall also furnish forms for the reports to be made by 
such judge, which shall correspond with the entries in such book. [1913, ch. 
185, § 22.] 

§ 8998. Reports of officers. Each judge of the county court shall on the
first day of January, April, July and October of each year, make a report in 
duplicate upon the forms furnished by the state auditor containing all data 
and matters required to be entered in such book, one of which shall be imme
diately delivered to the county treasurer and the other transmitted to the 
state tax commission. 

The register of deeds of each county shall, at the same time, make reports 
in duplicate to the auditor of state, containing a statement of any conveyance 
filed or recorded in his office of any property which appears to have been made 
or intended to take effect in possession or enjoyment after the death of the 
grantor or vendor or vendee, and the description of the property transferred, 
as shown by such instrument, one of which duplicates shall be immediately 
delivered to the county treasurer and the other transmitted to the state tax 
commission. [1913, ch. 185, § 23.] 

§ 8999. Exemption. All bequests and devises of property within this state
when the same is for one of the following charitable purposes, namely, the 
relief of aged, indigent and poor, maintenance of sick or maimed or for the 
support or education of orphans or indigent children. shall be exempt from the 
payment of any tax under this law. [1913, ch. 185, § 24.] 

Is not void because making exemptions other than allov.-cd by constitution. Re 
McKennan, 25 S. D. 369, 33 L.R.A.(N.S.) 606, 126 N. W. 611. 

Applicability of general tax exemptions to succession taxes. 23 L.R.A.(N.S.) 1208; 
48 L.R.A.(N.S.) 373; 1 B. R. C. 877. 

Exemption of bequest to government from succession tax. 23 L.R.A.(N.S.) 1209. 
Must property out of state be included in fixing exemptions under inheritance tax. 

39 L.R.A. (N.S.) 1024. 
Effect on transfer tax of apportioning property of nonresident decedent within the 

11tate to payment of debts or legacies which are exempt or subject to a reduced rate. 
18 J,.R.A.(N.S.) 946. 

§ 0000. Repeal. Chapter 10 of the probate code of the state of North
D11.kota. being sections 8320, 8321, 8322, 8323, 8324, 8325, 8326, 8:127, 8328, 
8329, 83�0. 8331, 8332, 8333, 8334, 8335, 8336, 8337, 8338 and 8339 of the 
Hcvis<'d Cod<'s of the state of North Dakota for the year 1905, and all acts 
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and parts of acts of this state, relating to the taxation of inheritances, devises, 
legacies, bequests and gifts, so far as the same are inconsistent or in conflict 
with the provisions of this chapter, are hereby repealed. Provided, however, 
that such repeal shall in no wise affect any suit, prosecution or court pro• 
ceeding pending at the time this chapter shall take effect, or any right which 
the state of North Dakota may have at the time of the taking effect of th is 
chapter, to claim a tax upon any property under any existing act or acts 
hereby repealed for which no proceedings have been commenced, and all 
appeal's, rights of appeals in all suits pending or appeals from assessments of 
taxes made by appraisers ' report, or orders fixing the tax or otherwise exist
ing in this state at the time of taking effect of this chapter. [1913, ch. 185, 
§ 25. ]

Chapter 10 of the probate code, repealed iD the fore,oiD1 aecticm, COJlliated of Lawa 
1903, ch. 171. 
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