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CHAPTER 1.

GENERAL DEFINITIONS AND DIVISIONS,

§ 4328. Comp. Laws, 1913.
Common law adopted, as basic law applicable to civil rights and remedies
not defined by statute. Reeves & Co. v. Russell, 28 N. D. 265, L.R.A.1915D, 1149.
148 N. W. 654,
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Dissolution of Marriage. CIVIL CODE. Chap. 6.

§ 4385. Comp. Laws, 1913, :
Evidence held insufficient to sustain charge of intemperance. MecBride v.
McBride, 43 N. D. 328, 174 N, W, 870,

§ 4386. Comp. Laws, 1913."
McBride v. McBride, 43 N. D. 328, 174 N. W. 870.

ARTICLE 2.—CAUsiEs ForR DENYING Divorce.

§ 4392. Comp. Laws, 1913.
Johnson v. Johnson, — N.D. —, 197 N. W. 773.

§ 4393. Comp. Laws, 1913.
What eonstitutes “reerimination.” Hoellinger v. Hoellinger, 38 N. D. 636, 166
N. W. 3519, -

§ 4398. Term of residence. A divorce must not be granted unless the plain-
tiff has in good faith been a resident of the state for twelve months next pre-
ceding the commencement of the action and is either a citizen of the United
States or has declared his intention to become such or is an Indian, Provided,
however, that where the defendant is an Indian a copy of the summons and
complaint in such divorce action shall be served upon the superintendent of
the reservation on which the defendant resides in like manner as upon the
defendant. [Laws 1915, ch. 122, § 1.]

Divoree, 19 C. J. pp. 26-27 §§ 36-37, p. 29 § 41; Indians, 31 C. J. p. 483 § 12,
p. 543 § 147.

Character of residence essential to give jurisdietion in divorece proceeding.
L.R.A.1915D, 852.

Questioned domicil of spouse granted divorce as basis of attack on decree.
L.R.A.1917B, 439.

Effect of appearance by non-resident to give jurisdiction in divoree case.
L.R.A1917A, 1041.

Constitutionality of discrimination as to jurisdietional requisite of residence in
divorce suit. L.R.A.1916A, 710.

Time of residence. 9 R. C. L. 402 and Supps.

§ 4398a. Emergency. Whereas, an emergency exists in that there is no
definite provision of law permitting an Indian who has not become a citizen
of the United States to procure a divorce, therefore, this act shall take effect
and be in force from and after its passage and approval. [Laws 1915, ch. 122,

§3.]

§ 4400. Afirmative proof required. - No divorce can be granted, except at
regular term time in the county in which the action is brought or to which
the place of trial is changed by order of the court, or upon the default of the
defendant, or upon the uncorroborated statement, admission or testimony of
the parties, or upon any statement or finding of fact made by a referee, but
the eourt must in addition thereto require proof of the facts alleged. And all
divorce actions must be filed in the office of the clerk of court of the proper
county and by the clerk placed upon the court calendar upon receiving the
regular filing fees as though issue had been joined therein. [Laws 1921, ch.
57, § 1.

- § C]orroboration of statement, admission or testimony of parties in action for

divorece. Thompson v. Thompson, 32 N. D. 530, 156 N. W. 492,
See also Johnson v. Johnson, — N. D. —, 197 N. W. 773.
Divoree, 19 C. J. p. 147 § 373, pp. 149-150 §§ 377-380, p. 156 § 307, p. 135 §§
351-352.
S Granting of divorce on admissions and confessions of parties. 9 R. C. L. 435 and
upps.
gxl')antmg of divorce on uncorroborated teatlmony of parties. 9 R. C. L. 435

and Supps.
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Transfer of Rights, etc. CIVIL CODE. Chap. 8a.

§ 4440a2. Repeal. Chapter 77, Laws of 1919, and all other acts or parts
of acts inconsistent herewith, are hereby repealed. [Laws 1923, ch. 152, § 2.]

§ 4440a3. Penalty. Any person who violates any of the provisions of this
act shall upon conviction be guilty of a misdemeanor. [Laws 1923, ch. 152,

§3.]

CHAPTER 9.

ADOPTION.

§ 4441, Adoption of minors and adults. Any minor child or adult person
may be adopted by any adult person in the cases and subject to the rules pre-
scribed in this chapter. [Laws 1919, Sp. Sess. ch. 1, § 1.]

Adoption of Children, 1 C. J. p. 1376 § 13.
1 Adoptive parents’ statutory right of action for death of child. L.R.A.1916FE,
26.

Adopted child as beneficiary under contract of benefit association. L.R.A.
1916B, 905.

Domicil of adopted children. 49 LR.A.(N.S.) 863.

Effect of second adoption of child. L.R.A.1918A, 824.

Right of children of adopted child to take share which parent would have
taken if he had survived testator. 8 A.L.R. 1012.

Right of child adopted after testator’s death to take under will. 5 A.L.R. 1280.

Validity and effect of preadoption agreement derogating from status or rights
of adopted child as fixed by statute. 9 A.L.R. 1627. _

Right of adopted child to enforee contract to provide for him by will. 33
A.L.R. 740.

Dependency of adopted ¢hild within meaning of Workmen’s Compensation Aet.
30 A.L.R. 1265.

Agreement to leave property to child in consideration of surrender of its
custody as affected by failure to comply with adoption statute. 156 A.L.R. 233.

Do terms “children,” “issue,” ete., in a will inelude adopted children. L.R.A.
1918B, 123, 2 A.L.R. 974,

Presumptlve heir’s right to object to adoption. 16 A.L.R. 1020,

Misconduct of child as defense to suit to enforce agreement to adopt echild
taken into family. 11 A.L.R. 819.

Right of adopting parent to disinherit adopted child. L.R.A.1916D, 424,

Persons authorized to be adopted. 1 R. C. L. 596 and Supps.

§ 4444. Consent of parents or guardian. Except as herein provided no
adoption of a minor child shall be permitted without the consent of its parent
or parents, but the consent of a parent who has abandoned the child, or who
can not be found, or who is insane or otherwise incapacitated from giving -
consent, or who has lost custody of the child through divorece proceedings or
the order of a juvenile court, may be dispensed with, and consent may be given
by the guardian, if there be one, or if there be no guardian by the board of
administration. I case of illegitimacy the consent of the mother shall suffice;
provided, however, that her consent may be dispensed with for any of the
reasons hereinbefore stated.

When the parents of any minor child are dead, or have abandoned it, and
can not be found, and such child has no duly appointed guardian in the state,
the court shall order a hearing, with, three weekly published notices to be
given, the last publication to be at least ten days before the time set for the
hearing. In every such case the court shall cause such further notice to be
given to the known kindred of the child as shall appear to be just and practica-
ble; provided, that if there be no duly a#ppointed guardian, a parent who has lost
custody of the child through divorce proceedings, and the father of an illegiti-
mate child who has acknowledged its paternity in writing, or against whom

paternity has been duly adjudged, shall be served with notice in such manner
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Co-Operative Associations. CIVIL CODE. Chap. 13.

§ 4609a16. Annual report. Every association shall annually, within thirty
days of the close of its fiscal year make a report to the secretary of state.

Said report shall be filed between July 1st and August Ist unless prior to
July 1st such corporation has notified the secretary of state in writing that its
fiscal year closes at some other time.

Such report shall contain the name of the association, its principal place of
business, nature of business transacted, names, addresses, and salaries of its
officers and directors and the date of the expiration of their terms of office,
date of expiration of charter, number of stockholders, capital stock, authorized,
subscribed and paid in, the amount of stock sold during the year and the com-
missions paid thereon, a general statement of its business showing amount of
business transacted, total expenses of operation, profits and losses, amount of
dividends paid and how apportioned and a detailed statement of its assets and
liabilities.

Said report shall be signed and sworn to by the president, secretary, treas-
urer or manager of the corporation, or in case said corporation is in the hands
of an assignee or receiver, then such report shall be signed and sworn to by such
assignee or receiver, which said report together with a fee of two dollars and a
half for filing the same shall be sent to the secretary of state in whose office it
shall be filed.

Any person who shall subscribe or make oath or affirmation to any such report
containing any false statement, known to such person to be false, shall upon
conviction thereof be fined not exceeding $5,000, or imprisoncd not exceeding
five years or both. .

Failure to make said report and pay said fee shall be prima facie evidence
that said corporation is out of business, and it is made the duty of the secretary
of state to notify such corporation by registered letter, of its default, and unless
sucl corporation shall within sixty days thereafter file such report and pay such
fee, he shall enter upon the records of his office the cancellation of the charter
of such corporation.

Such corporation may be reinstated in the manner provided by chapter 4,
Special Session Laws of 1918 (§§ 4521, 4521a, ante), but if not so reiustated
within one year after cancellation, such corporation shall be dissolved and its
affairs wound up in the manner provided by section 4567 of the Compiled Laws
of 1913. [Laws 1921, ch. 43, § 15; Laws 1917, ch. 97, § 15.]

. Question as to whether majority stockholders are depriving minority stock-
holders of their rights eannot be raised by secretary of state. Mohall Farmers
Elevator Co. v. Hall, 44 N. D. 430, 176 N. W. 131.

Industrial Co-operative Societies, 31 C. J. p. 963, § 5; Corporations, 14a C. J.
p. 1111, § 3716, pp. 11341141, §§ 3767-3779, p. 1206, § 3903, p. 243, § 2073.
Annual reports of corporations., 7 R. C. L. 514 et seq. and Supps.

§ 4609a17. Co-operative associations and other corporations heretofore or-
ganized, may adopt provisions of this act. All co-operative corporations, com-
panies, or associations heretofore organized and doing business under prior
statutes, or which have attempted to so organize and do business, under prior
statutes, shall have the benefit of all the provisions of this act, and be bound
thereby on filing with the secretary of state a written declaration signed and
sworn to by the president and secretary to the effect that said co-operative com-
pany or association has, by a majority vote of its stockholders, decided to adopt
the benefits of and be bound by the provisions of this act. Any eorporation
organized under the laws of this state and having not less than fifteen stock-
holders, which shall by the unanimous vote of its stockholders amend its articles
of incorporation so that they provide for the co-operative distribution of net
earnings in compliance with the provisions of this act shall have the benefit of
and be bound by all the provisions of this act, upon filing with the secretary
of state an affidavit of the president and secretary setting forth such amended

articles of incorporation and stating that the same has been adopted by the
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Co-Operative Marketing Asso. CIVIL CODE. Chap. 13A.

§ 4609b22. Interest in other corporations or associations. An association
may organize, form, operate, own, control, have an interest in, own stock of,
or be a member of any other corporation or corporations, with or without capi-
tal stock, and engaged in preserving, drying, processing, canning, packing,
storing, handling, shipping, utilizing, manufacturing, marketing, or selling the
agricultural products handled by the association, or the by-products there-
of. 1f such -corporations are warehousing corporations, they may issue legal
warehouse receipts to the association or to any other person and such legal
wareliouse receipts shall be considered as adequate collateral to the extent of
the current value of the commodity represented thereby. In case such ware-
house is licensed or licensed and bonded under the laws of this or any other
state or the United States, its warehouse receipt shall not be challenged or
discriminated against because of ownership or control, wholly or in part, by
the association. [Laws 1921, ch. 44, § 22.]

Industrial Co-operative Societies, 31 C. J. p. 963, § 5.

§ 4609b23. Contracts and agreements with other associations. Any associa-
tion may, upon resolution adopted by its board of directors, enter into all
necessary and proper contracts, and agreements and make all necessary and
proper stipulations, agreements and contracts and arrangements with any
other co-operative corporation, association or associations, formed in this or
in any other state, for the co-operative and more economical carrying on of
its business, or any part or parts thereof. Any two or more associations may,
by agreecment between them, unite in employing and using or may separately
cmploy and use the same methods, means and agencies for carrying on and
conducting their respective businesses. [Laws 1921, ch. 44, § 23.]

Industrial Co-operative Societies, 31 C. J. pp. 962-963, §§ 4-5.

§ 4609b24. Association heretofore organized may adopt the provisions of
this act. Any corporation or association organized under previous existing
statutes, may by a majority vote of its stockholders or members be brought
under the provisions of this act by limiting its membership and adopting the
other restrictions as provided herein. It shall make out in duplicate a state-
ment signed and sworn to by its directors, upon forms supplied by the corpo-
ration commissioner, to the effect that the corporation or association has by a
majority vote of its stockholders or members decided to accept the benefits and
be bound by the provisions of this act. Articles of incorporation shall be filed
as required in section 8, except that they shall be signed by the members of
the board of directors. The filing fee shall be the same as for filing an amend-
ment to articles of incorporation. [Laws 1921, ch. 44, § 24.]

Industrial Co-operative Societies, 31 C. J. pp. 961-962, §§ 2-3.

§ 4609b25. Misdemeanor; breach of marketing contract of co-operative as-
sociation; spreading false reports about the finances or management thereof.
Any person or persons or any corporation whose officers or employees know-
ingly induces or attempts to induce any member or stockholder of an associa-
tion organized hereunder to breach his marketing contract with the association,
or who maliciously and knowingly spreads false reports about the finances or
management thereof shall be guilty of a misdemeanor and subject to a fine
of not less than one hundred dollars ($100.00) and not more than one thousand
dollars ($1,000.00), for such offense and shall be liable to the association ag-
grieved in a civil suit in the penal sum of five hundred dollars ($500.00), for
each such offense. [Laws 1921, ch. 44, § 25.]

Industrial Co-operative Societies, 31 C. J. p. 965, § 14.

§ 4609b26. Association not in restraint of trade. No association organized
hereunder shall be deemed to be a combination in restraint of trade or an il-
legal monopoly, or an attempt to lessen competition or fix prices arbitrarily;

nor shall the marketing contracts or agreements between the association and
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Chap. 18B, § 4609c7. CIVIL CODE. Railroad Commissioners, etc.

or more telegraph companies and order that conversations be transmitted and
messages transferred by such companies. [Laws 1919, ch. 192, § 7.]
Telegraphs and Telephones, 37 Cyve. 1654, 1656.
Rate regulations by commissioners. 4 R. C. L. 620 et seq. and Supps.

§ 4609¢8. Use by one utility of other utility’s conduits, tracks, equipment,
etc. Whenever the commissioners have found that public convenience and
necessity require the use by one publie utility of the conduits, subways, tracks,
wires, poles, pipes or other equipment or any part thereof, on, over or under
any street or highway, and belonging to another public utility, and that such
use will not result in irreparable injury to the owner or other users of such con-
duits, subways, tracks, wires, poles, pipes or other equipment, or any substan-
tial detriment to the service and that such public utilities have failed to agree
upon such use or the terms and conditions or compensation for the same, the
commissioners may, by order, direct that such use be permitted and prescribe
reasonable compensation and reasonable terms and conditions for the joint use.
If such use be directed, the public utility to whom the use is permitted shall
be liable to the owner or other users of such conduits, tracks, wires, poles,
pipes or other equipment for such damages as may result therefrom to the
property of such owner or other users thereof. [Laws 1919, ch. 192, § 8.]

Electricity, 20 C. J. p. 320, § 23; Railroads, 33 Cyec. 658; Street Railroads, 36
Cyc. 1414; Telegraphs and Telephones, 37 Cyc. 1654, 1656.

§ 4609c9. Entering premises; tests; fees for; standards, classifications, etc.
(a) The commissioners and their officers and employes shall have the power
to enter upon any premises occupied by any publie utility for the purpose of
making examinations and tests and exercising any of the powers provided for
in this act and to set out and use on said premises any weights or appliances
necessary therefor. (b) Any consumer or user of any produce or commodity
or service of a public utility may have any appliance used in the measurement
thereof tested by paying the fees fixed by the commissioners. The commis-
sioners shall establish and fix reasonable fees to be paid for testing such appli-
‘ances. (c) The commissioners shall have the power to ascertain and fix just
and reasonable standards, classifications, regulations, practices, measurements
or services to be furnished, imposed, observed and followed by all public utili-
ties; to ascertain and fix adequate and servieeable standards for the measure-
ment, quantity, quality, pressure, initial voltage or other condition pertaining
to the supply of the product, eommodity or service furnished or rendered by
any such public utility; to preseribe reasonable regulations for the examina-
tion and testing of such products, commodity or service and for the measure-
ment thereof; to establish reasonable rules, regulations, specifications and
standards to secure tlie accuracy of all meters and appliances for measure-
ments, and to provide for the examination and testing of any and all such
appliances used for the measurement of any product, commodity or service of
any public utility. [Laws 1919, ch. 192, § 9.]

Electricity, 20 C. J. p. 320, § 23; Gas, 28 C. J. p. 560, § 21; Weights and Mecas-
ures, 40 Cye. 882; Waters, 40 Cye. 795. i

§ 4609c10. Valuation and revaluations of property. The commissioners
shall have the power to ascertain the value of the property of every utility in
this state and every fact which, in its judgment, may or does have any bearing
on such value., The commissioners shall have power to make revaluations
from time to time and to ascertain the value of all new construction, exten-
sions, or additions to the property of every public utility. [Laws 1919, ch.
192, § 10.

§Carr]iers, 10 C. J. p. 416, §§ 639-640; Eleetricity, 20 C. J. pp. 329-332, §§ 26-27;
Gas, 28 C. J. pp. 578-584, §§ 40—47; Waters, 40 Cyc. 798-800.
Valuation of property of public service corporation for taxation. 26 R. C. L.
179 and Supps.
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Railroad Commissioners, ete. CIVIL CODE. Chap. 13B, § 4609cl15.

tions made by any public utility affecting or pertaining to its charges or serv-
ice to the public shall be just and reasonable. [Laws 1919, ch. 192, § 15:]
Carriers, 10 C. J. p. 64, § 53, p. 652, § 1071; Electricity, 20 C. J. p. 307, § 5;
Gas, 28 C. J. pp. 565-566, §§ 26-28; Street Railroads,.36 Cye. 1462.
Right of public utility company to disecontinue its entire service. 11 A.L.R. 252.
s Reasonableness of rules and regulations of gas companies. 12 R. C. L. 892 and
upps.
Reasonableness of rules and regulations of telephone and telegraph companies.
26 R. C. L. 493, 537.
Reasonableness of rules and regulations of water companies. 27 R. C. L. 1407
and Supps.

'§ 4608¢16. Unreasonable preferences or advantages; rebates, drawbacks,
etc. It shall be unlawful for any public utility corporation subject to the
provisions of this act to make or give any undue or unreasonable preference
or advantage to any particular person, company, firm, corporation or locality
or any particular character of traffic or service in any respect whatsoever, or
to subject any particular person, firm, corporation, company or locality or any
particular character of traffic or service to any undue or unreasonable preju-
dice or disadvantage in any respect whatsoever. No public utility corporation
subject to the provisions of this act shall, directly or indirectly, by any special
rate, rebate, drawback or other device or method, charge, demand, collect,
charge or receive from any person, firin or corporation a greater or less com-
pensation for any service rendered or to be rendered than he charges, de-
mands, collects or receives from any other person, firm or corporation for
doing a like and contemporancous service under the same or substantially
similar circumstances and eonditions.

Nothing in this act shall prohibit a public utility from entering into any
reasonable agreement with its customers, consumers or employees, or for pro-
viding for a sliding scale of charges, unless the same is prohibited by the terms
of the franchise or permit under which such public utility is operated. No
such agreement or sliding scale shall be lawful unless and until the same shall
be filed with and approved by the commissioners. [Laws 1919, eh. 192, § 16.]

Western Eleetric Co. v. Jamestown, 47 N. D. 157, 181 N. W. 363.
Carriers, 10 C. J. p. 473, § 478, pp. 490-492, §§ 777-782, p. 497, § 793, p. 514,
§ 833; Eleetrieity, 20 C. J. p. 336, § 30; Gas, 28 C. J. p. 572, § 35; Waters, 40 Cye.
791, 802, 803; Bridges, 9 C. J. p. 447, § 34.
Discrimination as to water service and rates. 27 R. C. L. 1448, 1450 and Supps.
Discrimination as to service facilities and charges of telegraph and telephone
companies. 26 R. C. L. 541 et seq. and Supps.
Discrimination against customers by eleetric companies. 9 R. C. L. 1196 and
Supps.
Iriﬁesgality of rebates by carriers. 4 R. C. L. 605 and Supps.
g Statutory prohibition of diserimination by carriers. 4 R. C. L. 575 et seq. and
upps.
]};li)serimination by gas companies. 12 R. C. L. 891 and Supps.

§ 4609¢17. Messages from other companies, receiving, etc. Every telephone
corporation and telegraph corporation operating in this state shall receive,
transmit and deliver, without discrimination or delay, the conversations and
messages of every other telephone and telegraph corporation with whose line
& physical connection may have been made. [Laws 1919, ch. 192, § 17.]

Telegraphs and Telephones, 37 Cye. 1656.

Duties of telegraph and telephone companies, as to other ecompanies. 26 R. C.
L. 545.

§ 4609c18. Reports. Every public utility shall annually furnish to the com-
missioners, at such time and in such form as the commissioners may require,
a report in which the publie utility shall specifically answer all questions pro-
pounded by the commissioners upon or concerning which the commissioners

may desire information, and any and all other information required by it to
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Kailroad Commissioners, etc. CIVIL CODE. Chap. 13B, § 4609¢35.

be prosecuted as appeals from the judgment of. the district court in civil cases
except as otherwise provided in this act. The record and testimony and ex-
hibits, certified to by the commissioners and filed in the district eourt in any
such action, together ‘with a transeript of the proceedings in the district court
shall econstitute the record on appeal to the supreme court. The general laws
relating to appeals to the supreme eourt shall, so far as applicable and not in
confliet with the provisions of this act, apply to appeals taken under the provi-
sions of this act. [Laws 1919, ch. 192, § 35.]
Rate order of Railroad Commissioners held void for lack of proper board
action, and carriers restrained from enforcing inereases in. State ex rel. Lemke
v. Chicago & N. W. R. Co. 46 N. D, 313, 179 N, W, 378.
Carriers, 10 C. J. p. 63 §§ 49-51, pp. 413—414 §§ 636-637, pp. 434438 §§ 678-
687; Electrierty, 20 C. J. p. 332 § 27; Railroads, 33 Cye. 52; Gas, 28 C. J. p. 584
§ 47,
Review of decision of commission with respect to regulation of street railways.
5 A.L.R. 76.
Stay bonds. 2 R. C. L. 124 and Supps.
Operation of appeal as stay. 2 R. C. L. 117 et seq. and Supps.

§ 4609¢36. Preference on calendar. All actions and proceedings under this
act and all actions or proceedings to which the commissioners or the state of
North Dakota may be parties, and in which any question arises under this
act, or under or concerning any order or decision of the commissioners, shall
be preferred over all other civil causes and shall be heard and determined in
preference to all other civil business, irrespective of position on the‘calendar.
The same preference shall be granted upon application of the attorney of
thie commissioners in any action or proceeding in which he may be allowed to
intervene. [Laws 1919, ch. 192, § 36.]

Appeal and Error, 4 C. J. p. 614 §§ 2455-2456; Trial, 38 Cye. 1285.
Preference on calendar. 26 R. C. L. 1013,

§ 4609¢37. Valuation of property; matters considered. The commissioners,
for the purpose of ascertaining the reasonableness and justice of the rates and
charges of public utilities, or for any other purpose authorized by law, shall
investigate and determine the value of the property of every public utility
used and useful for the service and convenience of the public, excluding there-
from the value of any franchise or right to own, operate or enjoy the same in
excess of the amount (exclusive of any tax or annual charge) actually paid
to any political subdivision of the state or county as a consideration for the
grant of such franchise or right by reason of a monopoly or merger. The com-
missioners shall prescribe the details of the inventory of the property of cach
public utility. :

In ascertaining the value of the various kinds and classes of property of
each public utility, the commissioners shall have authority to ascertain and
report, in such detail as it may decem necessary, as to cach piece of property
owned or used by such public utility to show separately the following facts:

(a) The original cost, if any, of each parcel of land owned and used by such
public utility and a statement of the conditions of acquisition, whether by di-
rect purchase, by donation, by exercising the power of eminent domain or
otlherwise.

(b) The value, as of a date certain, of each parcel of land owned and used
by such public utility by eomparison with the value of contiguous and neigh-
boring parcels of land and land of similar chavacter as to location and use.

(¢) If there should be any additional value to such utility by reason of the
ownership by it of one or more parcels of land, and it is used as a continuous
right of way for transportation purposes, or for other purposes, such additional
value shall be separately and specifically set forth for each parcel.

(d) The cost of new production, as of a date certain. of all physical property

other than land, owned and used by such public utility showing the valuation
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Railroad Commissioners, etc. CIVIL CODE. Chap. 13B, § 4609c38.

tion of such property. Such revaluation and correction shall be filed in the
same manner as is provided for original reports. [Laws 1919, ch. 192, § 38.]
State ex rel. Hughes v. Milhollan, — N. D. —, 195 N. W. 292,

§ -4609¢39. Valuation; finality of ; prima facie evidence. The commissioners,
whenever they shall have completed a valuation of the property of any publi¢
utility and before such valuation shall have become final, shall give notice by
registered letter to such publie utility. If, within thirty days after such notice,
no protest shall have been filed with the commissioners, then said valuation
shall become final. If notice of protest shall have been filed, however, by any
such public utility, the commissioners shall fix the time of héaring the same
and shall consider at such hearing any matter material thereto presented by
such public utility in support of its protest. If, after the hearing of any protest
(if any valuation was fixed), the commissioners shall be of the opinion that its
inventory is incomplete or incorrect or that its valuation is incorreet, it shall
make such ehanges as may be necessary and shall issue an order making such
corrected valuation final. The final valuation by the commissioners and all
classifications made for the ascertainment of such valuations shall be public
and shall be prima facie evidence relative to the value of the pr operty [Laws
1919, eh. 192, § 39.]

State ex rel. Hughes v. MilhoHan, — N. D. —, 195 N. W. 292,

§ 4609c40. Hearings as to reasonableness of rates. For the purpose of as-
certaining the reasonableness and justice of the ratés and charges of public
utilities or for any other purpose authorized by law, the commissioners may
cause a hearing or hearings to be held at such time or times and place or
places as the commissioners may designate to determine the value of the prop-
erty of public utilities actually used or useful for the convenience of the pub-
lie, excluding therefrom the value of any franchise or right, to own, operate
or enjoy the same in cxcess of the amount (exclusive of any tax or annual
charge) actually paid to any political subdivision of the state or county as a
consideration of such franchise or right; and exclusive of any value to the
right by reason of a monopoly or merger. [Laws 1919, ch. 192, § 40.]

State ex rel. Hughes v. Milhollan, — N. D. —, 195 N. W. 292,
Electrieity, 20 C. J. p. 332 § 27; Gas, 28 C. J. p. 584 § 47; Railroads, 33 Cye. 50.

§ 4600c41. Notice of hearing; preliminary examination. Before any hear-
ing is had, the commissioners shall give the publlc utility affected therebv at
least t}urty days written notice, spcufymg the time and place of said hearing.
This provision shall not prevent the commissioners from making any prelimi-
nary examination or investigation into the matters herein referred to or from
inquiring into such matters in any other investigation or hearing. [Laws 1919,
ch. 192, § 41.]

State ex rel. Hughes v. Milhollan, — N. D.—, 195 N. W. 292,

§ 4609c42. Hearing,; right to; evidence on; findings; review of. The pub-
lic utilities affected shall be entitled to be heard and to introduce evidence at
such hearing or hearings. The commissioners are empowered to resort to any
other source of information available. The evidence introduced at such hear-
ing shall be reduced to writing and certified under.the seal of the commis-
sioners. The commissioners shall make and file their findings of fact in writ-
ing upon all matters concerning which evidence shall have been introduced
before it which, in its judgment, have a bearing on the value of the property
of the public utility. Such findings shall be subject to review by the supreme
court of this state in the same manner and within the same time as other or-
ders and decisions of the commissioners. [Laws 1919, ch. 192, § 42.]

Order of commissioners fixing valuation subject to appeal. State ex rel
Hugles v. Milhollan, — N. D. —, 195 N. W, 202,

Rate order of Railroad Commissioners held void for lack of proper board
action, and earriers restrained frmn enforeing inereases in. State ex rel. Lemke

v. Chicago & N. W. R. Co. 46 N. D. 313, 179 N. 1¥. 378,
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therefrom, and if the court shall find that the act or omission was wilful, the
court shall, in addition to the actual damages, award damages for the sake of
example and by way of punishment. An action to recover for such loss, dam-
age or injury may be brought in any court of competent jurisdiction by any
corporation or person.

(b) No recovery as in this section provided shall in any manner affect a
recovery by the state of the penalties in this act provided or the exercise by
the commissioners of their power to punish for contempt. [Laws 1919, ch.
192, § 46.

’ §Car1iers, 10 C. J. pp. 501-506 §§ 806-815, pp. 449456 §§ 708-720, p. 63 § 49;

Electricity, 20 C. J. pp. 338-339 §§ 32-34; Gas, 28 C. J. p. 588 § 51, p. 568 § 32.

§ 4609c47. Cumulative penalties. All penalties aceruing under this act shall
be cumulative of each other, and a suit for the recovery of one penalty shall
pot be a bar to or affect the recovery of any other penalty or forfeiture or be
a bar to any criminal -prosecution against any public utility or any officer,
director, agent or employee thercof, or any other corporation or person, or be
a bar to the exercise by the commissioners of its power to punish for contempt.
[Laws 1919, ch. 146, § 47.]

Carriers, 10 C. J. pp. 565-586 §§ 942-994.

§ 4609c48, Violation of provisions of order, etc.; act of officer, agent, etc.,
as that of principal. (a) Any publie utility whieh violates or fails to comply
with any provision of the constitution of this state or of this act, or which
fails, omits or negleets to obey, observe or comply with any order, decision,
decree, rule, direction, demand or requirement or any port [part] or provision
thereof of the commissioners, in a case in which the penalty has not hereinhefore
been provided for such public utility, is subject to a penalty of not less than
ﬁée hundred dollars nor more than two thousand dollars for each and every
offense.

(b) Every violation of the provisions of this act or of any order, decision,
decree, rule, direction, demand or requirement of the commissioners, or any
part or portion thereof by any corporation or person is a separate and distinet
offense, and in case of a continuing violation, cach day’s continuance thereof
shall be and be deemed to be a separate and distinet offense.

(¢) In construing and enforeing the provisions of this act relating to penal-
ties, the act, omission or failure of any officer, agent or employee of any pub-
lic utility, acting within the scope of his official duties or employment, shall
in every case be and be deemed to be the act, omission or failure of such public
utility. [Laws 1919, ch. 192, § 48.]

Carriers, 10 C. J. p. 586 § 994; Railroads, 33 Cye. 51.

§ 4609c49. Violation of provisions of act; personal liability of officer, agent,
etc. Every officer, agent or employce of any public utility, who violates or
fails to comply with, or who procures, aids or abets any violation by any pnb-
lic utility of any provisions of the constitution of this state or of this act, or
who fails to obey, observe or eomply with any order, decision, rule, direction,
demand or requirement or any part or provision thercof, of the commissioners,
or who procures, aids or abets any public utility in its failure to obey, ob-
serve and comply with any such order, decision, rule, direction, demand. re-
quirement or any part or provision thereof, in a case in which the penalty has
not hereinbefore been provided for such officer, agent or employee, is guilty
of a misdemneanor and is punishable by a fine not exceeding one thousand dol-
lars or by imprisonment in a county jail not exceeding one ycar, or by both
such fine and imprisonment. [Laws 1919, ch. 192, § 49.]

Corporations, 14a C. J. p. 243 § 2073.

_§ 4609c50. Same; liability of other persons. Every person who, either in-
dividually or acting as an officer, agent or employee of a corporation other than
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and all other acts and parts of acts in conflict with this act are hereby repealed.
[Laws 1919, ch. 192, § 55.]

§ 4609c56. Appropriations. The sum of fifty thousand dollars ($50,000.00)
or as much thereof as shall be necessary, is hereby appropriated for the pur-
pose of carrying out the provisions of this act. [Laws 1919, ch. 192, § 56.]

CHAPTER 13C.
RATES FOR WATER, GAS OR ELECTRICITY FOR LIGHT, HEAT OR POWER,

Explanatory note. This chapter was repealed by § 4609¢55, but as it econtains
matter which may be useful it is inserted here.

§ 4609d1. Resolution on complaint as to rate charged. Whenever the city
council or commission of any city or the governing body of any town or village,
organized under the laws of the state of North Dakota. shall by vote of the
majority of such body adopt a resolution or when petitioned by 20 per cent
of the qualified electors of any city, town or village in this state as to munieci-
pality owned plants, complaining that the rate charged within the municipal-
ity by any person, firm or corporation furnishing either water, gas or elec-
tricity for light, heat or power to said municipality or to the inhabitants
thereof is excessive, and setting forth as near as may be the particulars where-
in it is claimed that the rate charged is excessive, the auditor or other officer
charged with the duties usually devolving upon a city auditor, shall, within
ten days after the adoption of such resolution forward a certified copy of the
same to the board of railroad commissioners for the state of North Dakota,
and shall at the same time furnish to said board of railroad commissioners a
statement showing the names and business addresses of the persons, firms or
corporations furnishing the water, gas or electricity to the said munieipality
or the residents thereof the price of which is complained. [Laws 1915, ch.
208, § 1.

Exglam];tory note. Repealed. See note preceding this section.

§ 4609d2. Preliminary investigation. As soon as may be after theé receipt
of such resolution and information provided for in section 1 by the board of
railroad commissioners, the said board shall make or cause to be made a
preliminary investigation of the matters complained of, and, if on such in-
vestigation such complaint appears to be well founded then the said board of
railroad commissioners shall fix a time for a hearing on such complaint and
upon the fixing of such time shall notify the said municipality by mailing a
notice to its auditor or other officer charged with the usual duties of a ecity
auditor and shall also notify any person, firm or corporation furnishing such
water, gas or electricity the price of which is complained of, of the date and
place of such hearing, giving to such parties not less than thirty days’ notice
thereof. [Laws 1915, ch. 208, § 2.]

Explanatory note. Repealed. See note preceding § 4609d1, ante.

§ 4609d3. Procedure on hearing. Upon such hearing proceedings shall be
had according to the general rules of procedure in equity cases and the presi-
dent of the board of railroad commissioners shall have power to issue process
commanding the presence of witnesses who can be served within the state of
North Dakota and the production of such books and records as are within their
control. [Laws 1915, ch. 208, § 3.]

Explanatory note. Repealed. See note preceding § 4609d1, ante.

§ 4609d4. Findings; order fixing rate. Upon the completion of such hear-
ing the said board of railroad commissioners shall make findings of fact and
on such findings shall make an order fixing and establishing a just and rea-

sonable rate as a maximum to be charged for the ensuing five years for the
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ARTICLE 1.—INCORPORATION AND REGULATION.

§ 4621. Comp. Laws, 1913.
Felton v. Midland Continental R. Co. 32 N. D, 223, 155 N. W. 23,

§ 4624. Conveyances, etc., of railroad, telegraph and telephone corporations,
how executed and recorded. Every conveyance, or lease, deed of trust, mort-
gage, assignment or satisfaction thereof, made by any railroad, telegraph or
te]ephone corporation, of any franchises, right-of-way, real estate, fixtures, poles,
wire and general equipment used in carrying on the business of the corporation,
or any real property in pursuance of law shall be executed and acknowledged
in the manner in which conveyance of real estate by corporations is required
to be to entitle the same to be recorded, and shall be recorded in the office of
the Seeretary of State, who shall endorse thereon his certificate thereof, specify-
ing the day and hour of its reception, and the volume and page where recorded,
which shall be evidence of such fact. Every such record of any such instrument
shall from the time of reception, have the same effect as to any property in this
state described therein as the record of any similar instrument in the office of
a register of deeds may have by law as to property in his county, and shall be
notice of the rights and interest of the grantee, lessee, or mortgagee, by said
instrument to the same extent as if it was recorded in each and all of the several
counties in which any property therein deseribed may be situated. And pro-
vided, further, that every conveyance or lease, deed of trust, or mortgage, thus
made, which covers any real property other than that used by said railroad,
telegraph or telephone corporation, as right-of-way for its railroad or telegraph
or telephone lines, shall likewise be recorded in the office of register of deeds for
each and every county wherein such other recal estate, or any part thereof is
situated; and provided, further, that such conveyance, lease, deed of trust or
mortgage shall not operate as a conveyance of, or as. creating any lien upon,
any such real estate other than railroad or telegraph or telephone right-of-
way, until such instrument has been duly recorded in the office of the register
of deeds of the county in which the same is situated. [Laws 1921, ch. 128, § 1.]

(orporetions, 14a C. J. p. 539 § 2457, p. 669 § 2671; Railroads, 33 Cye. 386,
523-524.

Sale of property or franchise by railroad companies. 22 R, C. L. 1070.

Lease of property or franchize by railroad companies. 22 R. C. L. 1074 and
Supps.

}l’:)rm and essentials of railroad mortgages, 22 R, C. L. 1109,

Recording of railroad mortgages. 22 R, ¢, L. 1110.

Transfer of franchise or property of telegraph and telephone companies. 26
R. C. L. 491.

§ 4624a. Emergency. Whereas there is now no provision for the recording
of certain documents herein described in the office of the secretary of state. it
is hereby declared that this act is an emergencey measure and shall take effect
and be in force from and after its passage and approval. [Laws 1921, ch. 125,
§ 2

§ 4625. Conditional sale valid. In all cases where railroad equipment and
rolling stock may have been or shall be sold to any person, firm or corporation
to be paid for in whole or in part in installments, or shall be leased, rented,
hired or delivered on condition that the same may be used by the person, firm
or corporation purchasiug, leasing, renting, hiring or recciving the same, and
that the title to the same shall remain in the vendor, lessor, renter, hirer or de-
liverer of the same until the price agreed upon or rent for such property shall
have been fully paid, such condition in regard to the title so remaining in the
vendor, lessor, renter, hirer or deliverer until such payments are fully made
shall be valid for all intents and purposes as to subsequent purchasers in good
faith, and credi}ors; provided, that the term during which the installments or

N. D. C. L.—e62. 977
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of a misdemeanor and upon conviction thereof shall be fined in any sum not
less than twenty-five dollars ($25.00) nor more than two hundred dollars
($200.00). [Laws 1915, ch. 204, § 3.)

ArTicLE 10a.—SAFETY OF EMPLOYEES AND TRAVELERS.

§ 4667al. Freight trains of over forty cars; how manned. It shall be un-
lawful for any railroad company doing business in the state of North Dakota
that operates more than four (4) trains in twenty-four (24) hours, to operate
over any of its lines, or any part thereof outside of the yard limits, any
freight or mixed trains consisting of more than forty (40) freight ears or other
cars, exclusive of caboose and engine with less than a full train crew eonsisting
of six (6) persons, to-wit: One (1) conduetor, one (1) engineer, one (1) fire-
man, two (2) brakemen and one (1) flagman (such flagman to have at least one
year’s experience in train service). This section does not apply to any branch or
part of road that does not operate more than four (4) trains in any twenty-four
(24) consecutive hours. [Laws 1919, ch. 169, § 1.]

Railroads, 33 Cye. 664,
5 Injunction against enforcement of full train-crew acts. 14 R. C. L. 435 and
upps.

§ 4667a2. Freight trains of under forty cars; light engines; how manned.
It shall be unlawful for any railroad company doing business in the state of
North Dakota that operates more than four (4) trains in any twenty-four (24)
consecutive hours, to operate over any of its lines or any part thereof outside
of the yard limits any freight or mixed trains eonsisting of less than forty
(40) freight or other cars, exclusive of caboose and engine with less than ful
train crew consisting of five (5) persons, to wit: One (1) conductor, one (1)
engineer, one (1) fireman, one (1) brakeman, and one (1) flagman (such flag-
man to have at least one year’s experience in train service); provided, how-
ever, that a light engine may be manned by a crew consisting of not less
than one (1) conductor, one (1) engineer, and one (1) fireman. [Laws 1919,
ch. 169, § 2.]

Railroads, 33 Cye. 664.

§ 4667a3. Passenger trains of more than four cars; how manned. It shall
be unlawful for any railroad company doing business in the state of North
Dakota that operates morce than four (4) trains in any twenty-four (24) consecu-
tive hours to operate over any of its lines or any part thereof outside of the
yvard limits, any passenger train consisting of more than four (4) passenger or
other cars with less than a full train crew consisting of five persons, to-wit:
One (1) conductor, one (1) engineer, one (1) fireman, one (1) brakeman and
one (1) flagman (such flagman to have at least one year's experience in train
service) ; provided that such conductor, flagman or brakeman will not be re-
quired to perform any of the duties of train baggage master, express messenger,
porter or electrician. [Laws 1919, ch. 169, § 3.]

Railroads, 33 Cye. 664,

§ 4667a4. Penalties. Any railroad company doing business in the state of
North Dakota who shall send out on its road or cause or permit to be sent out or
operated on its road, any train which is not manned in accordance with sections
one, two and three of this act, shall be guilty of a wisdemeanor and upon convic-
tion thereof shall be fined not less than one hundred doilars ($100) nor more
than five hundred dollars ($500) for each offense, and such company shall be
liable in treble damages for any sickness, injury, loss, disability or accident re-
sulting from or caused by the violation of any of the provisions of this act;
provided that nothing in this act shall apply to relief or wrecking trains when
the required number of men are not available: and provided further that in

case of an accident or sickness or other unavoidable happening to any mem-
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ber of said crew by said train while en route that it shall not be construed as

violation hereof or any of the provisions of this chapter to run said train to

railroad division point with less than a full crew. [Laws 1919, ch. 169, § 4.]
Railroads, 33 Cye. 677-685.

ARTICLE 11a.—SHELTER AND PROTECTYON FOrR EMPLOYEES.

§ 4669al. Duty to provide and maintain. Every company, corporation,
person or receiver engaged in repairing or constructing railway cars, trucks,
locomotive engines or other railroad equipment, shall ereet and maintain at
every station or other point where five or more persons are regularly em-
ployed and engaged in such construction or repairing suitable buildings or
sheds covering sufficient railroad track to accommodate all of the cars, trucks,
locomotive engines or other railroad equipment at any time under construction
or repair at that point, and to provide and insure shelter and protection
from rain, snow or inclement weather to all of the men and women so em-
ployed and engaged in such construction or repair work. Provided, however,
that the terms of this Act shall not apply to division terminals or other points
where it is necessary to make light repairs only on ecars, nor to any repair of
cars loaded with time or perishable freight, nor to the repair of cars when
trains are being held for the movement of said cars, nor to points where less
than five persons are regularly employed in such repair service, [Laws 1919,
ch. 172, § 1.]

§ 4669a2. Time to provide shelter; penalties. Any company, corporation,
person or receiver violating the provisions of this act and failing to provide for
the shelter and proteetion of its employes as required by the provisions of
section 1, on or before the first day of October, 1920, shall be guilty of a mis-
demeanor and shall, on conviction thereof, be punished by a fine of not less
than one hundred ($100) dollars, nor more than five hundred ($500) dollars
for the first offense, and for each subsequent offense by a fine of not less
than five hundred ($500) dollars nor more than ten thousand ($10,000) dol-
lars, and shall pay in addition to the fine imposed the cost of prosecution.
[Laws 1919, Sp. Sess. ch. 48, § 2; Laws 1919, ch. 172, § 2.]

ARTICLE 11b.—ENGINE CURTAINS.

§ 4669b1. Duty to furnish. It shall be unlawful for any railroad company
to use within the state on its line or lines any locomotive engine not equipped
with canvas curtains attached to back of cab and enclosing all opening between
cab and tender of said engine. Said curtains to be of sufficient length to
extend 18 inches below deck of cab. Side curtains to be fastened securely to
back of cab, made to slide back to front end of tender and fastened thereto with
hooks or other contrivances that engine men can easily unfasten, so that all
openings at step are entirely enclosed.

Back enrtains to be fastened to back of cab and sufficient length to reach over
front end of tender so as to close any openings between side eurtains and back
curtains, so arranged as to slide back or roll up and may not be removed from
locomotive.

Where open coal gates or boards are used on tender, a curtain shall be hung
back of said coal gates or boards of sufficient width to cover openings at front
of tender and reach to within 18 inches of floor of tender.

The front windows in cab, each side of cab, shall be equipped with “frost glass”
in winter time; provided, however, that nothing in this act shall be so con-
strued as to prohibit the passage of a locomotive engine not so equipped with
suitable protecting curtains, moving under its own steam or electricity, either
with or without & train, when such movement is from a point without this state
through and to a point beyond its borders, or from a point without this state to

a point within it, or from a point within this state to without it, if such pas-
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sage is for the purpose of moving it to or from a repair shop or shops for the
purpose of repairing such locomotive engine, and when it is not intended for
service within this state. [Laws 1921, ch. 102, § 1.]

Railroads, 33 Cye. 660.

Duty of railroads to provide proper equipment. 22 R. C. L. 901,

§ 4669b2. Time for providink. All new locomotive engines placed in serv-
ice, after this act shall take effect, shall be equipped with protecting curtains
or other equally protective devices. As to all locomotive engines not actually
in service, nor assigned to or held for such service, within this state, at the
time of passage of this act, it shall take effect on and after the first day of
January, nipeteen hundred and twenty-two. As to any locomotive engine or
engines in actual service, or assigned to and held for such service, within this
state, when this act shall take effect, the same may be continned in service until
it is necessary to withdraw it or them for general heavy repairs; and every loco-
motive so withdrawn from service for general heavy repairs shall be properly
equipped with such protecting curtains or other equally protective devices be-
fore it shall be returned to serviece. [Laws 1921, ch. 102, § 2.]

§ 4669b3. Penalties. Any railroad corporation failing to eomply with the
provisions of this act, or violating said act, shall upon conviction be fined in
the sum of one hundred dollars ($100.00) for each engine thus operated, with-
out such appliances contrary to the provisions of this act. [Laws 1921, ch.
102, § 3.]

Railroads, 33 Cyc. 667-685.

ARrTICLE 12.—S81zE AND CoNSTRUCTION OF CaBOOSE ('ARS.

§ 4671. When to take effect; how constructed. From and after the
first day of January, 1924, it shall be unlawful, except as otherwise provided in
this article for any such common carrier, by railroad, to use on its lines any
caboose car or other car used for like purposes unless such caboose or other car
shall be at least 24 feet in length, exclusive of platform, and equipped with two,
four wheel trucks, the center sill of which car or caboose shall be constructed
of steel, and said caboose car or other ear shall be of constructive strength
equal to that of the 30 ton capacity freight cars, constructed aceording to M.
(. B. standards, and shall be provided with a door in each end thereof and an
outside platform across each end of said car; each platform shall not be
less than twenty-four inches in width and shall be equipped with proper guard
vails, and with grab irons and steps for safety of the persons getting on and off
said car. Said steps shall be equipped with a suitable rod, board or other guard
at each end at the back thereof, properly designed to prevent slipping from
said steps. [Laws 1921, eh. 100, § 1.}

Railroads, 33 Cye. 660.

ARTICLE 13a.—ProHIBITING C'HILDREN FRroM TRESPASSING ON RAILROAD
ProPERTY.

§ 4682al. Approaching cars or engines. No person under fifteen years of
age, unless accompanied by parent or guardian, not having business with the
railroad company requiring him so to do, shall approach closer than ten feet
to any engine, car, train or other rolling stock upon the tracks or in the yards,
bridges or terminals of any railway company in this state. [Laws 1915, ch.
206, § 1.] .

Railroads, 33 Cye. 754,

Child trespassers on ratlroad property. 22 R. C. L. 916.

Railroad appliances and premises as attractive nuisances. 20 R. C. L. 90 and
Supps.

§ 4682a2. Entering upon premises of railroads. No person under fifteen
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vears of age, unless accompanied by parent or guardian, shall enter any
round house, shops, yards or bridges upon the railway tracks, the right-of-way
or other places of danger owned by railway companies within the state unless
such minor has business calling him to suech places. [Laws 1915, ch. 206, § 2.]
Railroads, 33 Cye. 754.
Duty to keep lookout for infant trespassers on track. 8 L.R.A.(N.S.) 1079.
Child trespassers on railroad property. 22 R. C. L. 916.
s Railroad appliances and premises as attractive nuisance. 20 R. C. L. 90 and
upps.

§ 4682a3. Notices posted. Every railway company in this state shall post
in conspicuous places upon its round houses, shops and other dangerous places
suitable placards and signs warning trespassers under this act having no im-
mediate business with such railway company to keep off their premises. [Laws
1915, ch. 206, § 3.]

Railroads, 33 Cye. 761.
Posting signs warning trespassers as affecting liability of railroad company for
injury to persons walking on track, 47 L.R.A.(N.S.) 506.

§ 4682a4. Agents; peace officers. The station agents of railway companies,
while on duty in this state as such agents, are hereby invested with the au-
thority of peace officers of this state. They may arrest such minors for
playing or trespassing on the right-of-way or premises of such railway com-
panies; such arrests, however, shall not be made by such agents unless the
railway company has complied with the provisions of this act relating to the
posting of notices, warnings, signs and placards. Agents acting as peace officers
shall not receive any fee for arrests made according to the terms of this act.
If any station agent makes arrests contrary to the provisions of this act, his
principal, upon conviction thereof, shall be liable to the person arrested in
damages for false imprisonment. [Laws 1915, ch. 206, § 4.]

Railroads, 33 Cye. 819-822.

§ 4682ab. Proviso. Provided, nothing in this act shall be construed as

diminishing in any way the liability of railroad companies in case of accident.
[Laws 1915, ch. 206, § 5.]

§ 4682a8. Penalty. Any person violating any of the provisions of this act
shall be deemed guilty of a misdemeanor and shall be punished by a fine of not
less than one dollar nor more than five dollars. [Laws 1915, ch. 206, § 6.]

ARTICLE 15.—CROSSINGS.

§ 4686. Comp. Laws, 1913,
Felton v. Midland Continental R. Co. 32 N. D. 223, 155 X. 1. 23: Rober v.
Northern P. R, Co. 25 N. D. 394, 142 N. W, 22,

§ 4687. Comp. Laws, 1913, :
As to failure to extend planking across full length of highway. Rober v.
Northern P. R. Co. 25 N. D. 394, 142 N. W, 22,
See also Felton v. Midland Continental R. Co. 32 N. D. 223, 155 N. 1V, 23.

ARTICLE 15a.—SI1GNS FOR RAILROAD CROSSINGS, STREET AND PUBLIC
Hicrways.

§ 4688al. Meaning of terms. When the term “grade crossing” is used in
this act it shall mean the intersection of a public highway and of the track or
tracks of any railroad, however operated, on the same plane or level, except strect
railways within city or village limits. When the term “commission” is used
in this act it shall mean the board of railway commissioners of the state of
North Dakota. [Laws 1925, ch. 181, § 1.]

§ 4688a2. Uniform warning signs. The commission is hereby authorized
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and required to adopt and prescribe uniform warning signs for use at grade
crossings in this state which wills furnish adequate warning of the existence
and nature of such grade crossings and to make regulations as to the place of
installation. There shall be at least three distinct types of such warning signs,
to-wit: a home crossiug sign, for use in the immediate vicinity of the crossing,
and [an] approach erossing sign, to indicate the approach to a grade crossing,
and a stop sign, which shall have the word “stop” plainly appearing thereon,
to indicate the necessity to persons on the highway approaching the crossing,
whether in vehicles or otherwise, to come to a stop before proceeding over the
grade crossing, according to the provisions of this act. [Laws 1925, ch. 181,
§ 2.

¥ 2] Railroads, 33 Cye. 672, 942,

§ 4688a3. Maintenance of signs; distance from crossings. At each grade
crossing in this state hereafter established and at each grade crossing where
and when the existing crossing signs are replaced the railway company operat-
ing the railroad thereat shall erect and maintain on the highway on each side
of the railroad track or tracks and within a distance of 75 feet from the
nearest rail, one or more of such uniform home crossing signs. [Laws 1925,
ch. 181, § 3.]

Railroads, 33 Cye. 672, 942,

§ 4688a4. Additional signs. At each grade crossing where, because of the
conditions surrounding the same, the reasonable protection to life and property
makes it necessary for additional warning signs to be placed on the highway
at a greater distance from the crossing than the home signs, such approach
warning signs shall be installed. The commission is hereby authorized to des-
ignate any such grade crossings requiring such additional signs on either or
both sides of said erossing. When any such crossing is designated by the com-
mission as requiring such additional protection it shall notify the railway com-
pany operating the railroad thereat and the public authorities having the care
of the highway. Such railway compauy shall, within 30 days after such notifica-
tion, furnish such uniform signs to such public authorities, and such public
authorities shall erect said signs in couspicuous places on said highway on either
or both sides of such grade ecrossing, as the case may be, not less than 200 feet
from said ecrossing and shall thercafter maintain the same. [Laws 1925, ch.
181, § 4.]

Railroads, 33 Cye. 672, 942,

§ 4688ab. Stop signs. At each grade crossing where, because of the dangers
attendant upon its use, the reasonable protection to life and property makes
it necessary for all persons approaching the same to-stop before crossing the
railroad tracks thereat, such stop signs shall be installed. The commission is
hereby authorized to designate any such crossing requiring such additional
protection as a stop erossing, and shall notify the railway company operating
the railroad thereat of such designation. Within 30 days after such notifica-
tion it shall be the duty of such vailway company to erect such uniform stop
crossing signs in conspicuous places on cach side of said crossing. [Laws 1925,
ch. 181, § 5.}

Railroads, 33 Cye. 672, 942,

§ 4688a6. Duty to stop before crossing, when. Whenever any vehicle
carrying school children, explosives or inflammable liquids, or passengers for
hire, or any trucks or any vehicle having in tow any other vehicle or equipmeut,
or any vehicle of the tractor or caterpillar type, approaches any grade cross-
ing, it shall be the duty of the driver thercof to bring the same to a complete
stop before reaching the railroad track and before erossing said track to ascer-
tain when such crossing can be made in safety. [Laws 1925, ¢h. 181, § 6.]

Railioads, 33 Cye. 922-925, '

Validity and construetion of railroad stop statute. 2 A.L.R. 136.

Duty to stup before crossing ratlread tracks, 22 R, C. L. 1033 and Supps.
AN
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§ 4688a7. Reducing speed at crossing. It shall be the duty of any person
controlling the movement of any other vehicle than those mentioned in section
6 hereof, upon approaching any grade crossing to reduce the speed of such
vehicle to a such a rate that it can be brought to a full stop in case of necessity
before reaching the nearest rail of the railroad track and to cautiously proceed
over said crossing at a speed not to exceed ten miles per hour. [Laws 1925,
ch. 181, § 7.]

Railroads, 33 Cyc. 922-925.

Failure to stop, look, and listen at railroad crossing as negligenee per se. 1
A.L.R. 203.

Duty of driver of automobile as to stopping, looking, and listening. 46 L.R.A.
(N.S.) 702.

§ 4688a8. Investigation as to danger; notice of; appeal. The commission,
upon written application made to it hy the state highway commission, the
board of county commissioners of any county, the board of supervisors of any
township, or upon its own motion, shall investigate and determine whether
any railroad grade crossing over any state, county or township highway in the
state is dangerous to life and property and needs further protcetion than above
set out, and may order the same protected in any manner it may find rea-
sonable and proper, including requiring the railroad company to separate the
grades. In such cases, the board of railway commissioners shall give the rail-
road company interested such notice of said investigation as it deems reason-
able and an opportunity to be heard before any order is made. The railroad
company interested may, within thirty days after the service of a copy of such
order upon it, appeal to the district court of the county within which such
crossing is situated. [Laws 1925, ch. 181, § 8; Laws 1923, ch. 272, §§ 1, 2.]

Board of Railway Commissioners may require abolition of existing grade cross-

ings. North Dakota State Highway Comrs. v. Great Northern R. Co. — N, D. —,
200 N. W. 796.

Railroads, 33 Cye. 288-299.

Power to compel railroad to establish or maintain overhead or underground

crossing, as affected by fact that highway is opened subsequently to construetion
of railroad. 28 L.R.A.(N.S.) 298.

Power of municipality to require safety gates at crossing. 45 L.R.A.(N.S.) 946.

Delegation of power to make regulations as to safety gates. 32 L.R.A. (N.S.)
646.

Municipal corporation’s power to require railroad to eliminate grade crossings.
35 A.L.R. 1322,

Employment of power of eminent domain to protect public by abolition of dau-
gerous grade crossings. 10 R. C. L. 35 and Supps.
Abolition of grade crossing at expense of railroads. 22 R. C. L. 787 and Supps.

Power of municipality to require railroad to abolish grade crossings. 22 R. C.
L. 796 and Supps.

§ 4688a9. Devices; uniformity in; approval; changing existing devices. Tt
shall be the duity of the commission, so far as practicable, to secure uniformity
in the devices used to protect grade crossings. No such devices shall be hereafter
installed until the same have been approved by the commission. All such
deviees which are now in use or which may be hercafter installed, which, in the
opinion of the commission, conflict with the devices approved by the commission,
either in their design or method of operation, so as to create a hazardous
condition to travel at such crossing, shall be immediately modified by the rail-
way company controlling the same so as to conform to those approved by the
commission. [Laws 1925, ch. 181, § 9.]

Railroads, 33 Cye. 941-949,
Safety devices at grade crossings. 22 R. C. L. 790 and Supps.

§ 4688a10. Vacation or re-location of crossing. Whenever it is desired, ei-
ther by the public officials having the necessary authority or by the railway

company operating the railroad, to vacate or re-locate any crossings of a public
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highway and a railroad, or separate grades, and an agreement cannot be
rcached between such public officials and the railway company, either as to the
necessity for such vacation or re-location or separation of grades, as to the
place, manner of construction, or a reasonable division of expense in the case
of a re-location or separation of grades, either party may file a petition with the
commission, setting forth the facts and submitting the matter to it for determina-
tion ; whereupon the comiission, after such notice as it shall deem reasonable,
shall conduct a hearing and issue its order determining whether there should be
a vacation or re-location of the crossing in question or a separation of grades,
and dividing the expense of such vacation, re-location or separation of grades.
[Laws 1925, ch. 181, § 10.]

Railroads, 33 Cye. 288-299.

Changes in crossings. 22 R. C. L. 787 and Supps.

§ 4688all, Abolition of crossing; apportionment of cost. The commission
may require any railroad company to construct overhead and maintain un-
derground crossings and separate grades when, in its opinion, the interests and
safety of the public require, and apportion the cost therefor in such manner
as the commission may deem proper, and no overhead or underground crossing,
nor separation of grades, shall be made except upon petition therefor to the
commission, and with the approval of the commission. [Laws 1925, ch. 181,

11.

3 ]Railroads, 33 Cye. 288-299.
Power to compel railroad to establish or maintain overhead or underground

crossing as affected by fact that highway is opened subsequently to construetion
of railroad. 28 L.R.A.(N.S.) 298.

Municipal corporation’s power to require railroad to eliminate grade crossings.
35 A.L.R. 1322,

Apportionment of costs of abolishing grade erossings. 22 R. C. L. 788 and
Supps.

Power of municipality to apportion cost of abolition of grade crossings. 22 R.
C. L. 796 and Supps.

§ 4688a12. Advertising sign, etc., between approach sign and crossing pro-
hibited ; signs resembling warning signs prohibited. No person, firm or corpo-
ration shall place or maintain any advertising sign or other similar obstrue-
tion upon, over or adjacent to any highway between any such approach sign
and the grade crossing which it marks, nor shall any person, firm or corpora-
tion place or maintain, upon, over or adjacent to any public highway in this
state any sign or symbol in any manner resembling the signs provided for in
this act. [Laws 1925, ch. 181, § 12.]

§ 4688a13. Maliciously injuring, defacing, etc. It shall be unlawful for any
person to maliciously injure, remove, displace, defuce or destroy any of the
signs or signals provided for in this act. [Laws 1925, ch. 181, § 13.]

Malicious Mischief, 38 C. J. pp. 363-365, §§ 10-12. .

§ 4688al4. Penalties. The violation of the duties imposed under sections
6 and 7 of this act shall not affect the right of any person to recover damages
for an injury; provided such person was exercising due care at the time of such
injury, but such person shall be liable to a fine of not to exceed ten dollars
($10.00) for each such violation. [Laws 1925, ch. 181, § 14.]

Railroads, 33 Cye. 984, 1116-1118.

ARTICLE 18.—RAILROADS, CLEARANCE OF OBSTRUCTIONS.

§ 4700. Comp. Laws, 1913,
Nonperformance by railroad, of duty imposed by this section, evidenee of neg-
ligence. Clark v. Payne, 48 N. D. 911, 187 N. W, 817.
§ 4704. Comp. Laws, 1013.

Clark v. Payne, 48 N, D. 911, 187 N. W, 817,
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AgTicLE 20.—C0OPERAGE OF CARs.

§ 4707. Comp. Laws, 1913.

Common law duty imposed upon ecarriers to furnish cars reasonably coopered
for purposes intended in intrastate shipment. Williston Coal & Ice Co. v. Davis,
— N. D. — 190 N. W. 776.

See also Midway Co-op. Elev. Co. v. Great Northern R. Co: 41 N. D. 1, 169 N.
W. 494,

ARrTICLE 20a.—SHIPMENT oF Cases CoNTaINING BOTTLES.

§ 4707al. Duty to label or tag. That whenever unsealed cases containing
bottles are received by common carriers to be transported from one place to
another, such eases shall be marked with a label or tag, on which shall be dis-
tinetly written or printed, the name of the consignor and consignee. [Laws
1917, ch. 190, § 1.] :

§ 4707a2. Requirements of bill of lading and freight receipt. That the bill
of lading and freight receipt issued for such shipment, in addition to the other
matter required by law to be stated, speeify the number of bottles in such cases,
and whether such bottles are full or empty. [Laws 1917, ch. 190, § 2.]

ArTIcLE 21.—To REGULATE CoMMON CaRRIERS AND DEFINE THE DUTIES
oF THE COMMISSIONERS OF RAILROADS.

State ex rel. Langer v. Northern P. R. Co. 43 N. D. 556, 172 N. W, 324,

§§ 4713, 4715. Comp. Laws, 1913.
Aandah] v. Great Northern R. Co. 41 N. D. 577, 171 N. W. 628.

§ 4724. Comp. Laws, 1913.
Goldstein v. Northern P. R. Co. 37 N. D. 602, L.R.A.1918A, 612, 164 N. W, 143;
Minneapolis, St. P. & S. Ste. M. R. Co. v. Washburn Lignite Coal Co. 40 N. D.
69, 12 A.L.R. 744, 168 N. W. 684.

§ 4725. Comp. Laws, 1913.

Goldstein v. Northern P. R. Co. 37 N. D. 602, L.R.A.19184, 612, 164 N. W. 143;
Minneapolis, St. P, & S. S. M. R. Co. v. Washburn Ligsite Coal Co. 40 N. D.
69, 12 A.L.R. 7H, 168 X. \W. 684; State ex rel. Langer v. Northern P. R. Co. 43
N. D. 556, 172 N. W. 324

8§ 4726, 4727. Comp. Laws, 1913.
Goldstein v. Northern P. R. Co. 37 N. D. 602, L.R.A.1918A, 612, 164 N. W. 143;
Minneapolis, St. P. & 8. S. M. R. Co. v. Washburn Lignite Coal Co. 40 N. D.
69, 12 A.L.R. 744, 168 N. W. 684.

§ 4731. Comp. Laws, 1913.
Validity of rate order of railroad commissioners in case of lack of proper board
action. State ex rel. Lemke v. Chicago & N. W. R. Co. 46 N. D. 313, 179 N. W,
378.

§ 4732. Comp. Laws, 1913.
Re Minneapolis, St. P. & S. Ste. M. R. Co. 30 N. D. 221, 152 N. W, 513; State
v. Chicago M. & St. P, R. Co. 37 N. D. 98, 163 N. W. 730,

§ 4736. Comp. Laws, 1913.
Sargent County v. State, 47 N. D. 561, 182 N. W, 270.

§ 4736. Repealed by § 4609¢55, ante.
Re Minneapolis, St. P. & S. Ste. M. R. Co. 30 N. D. 221, 152 N. W. 513.

v § 4741. Comp. Laws, 1913.
Validity of rate order in case of lack of proper hoard action. State ex rel.
Lemke v. Chicago & N. W. R. Co. 46 N. D. 313, 179 N. W. 378.

§§ 4744, 4745. Comp. Laws, 1913.
Re Minneapolis, St. P. & S. Ste. M. R. Co. 30 N. D. 221, 152 N. W. 513.
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§ 4765a1. Duties of reilroad companies as to elevators; how performed.
Whenever one or more elevator companies, having an elevator located at a
railroad station in North Dakota, shall order, or ask, of such railroad com-
pany on whose line the elevator is located, any car or cars, into which to load
and ship grain, over such company’s road, such railroad company shall furnish
and distribute ears to the several elevator companies, applying for cars pro-
portionately on the basis of daily receipts, in the following manner: The
elevator company receiving the greatest number of bushels daily, shall rcceive
the first available car, the elevator company receiving the second largest number
of bushels daily, the next available car and so on proportionately, provided, how-
ever, that if any elevator company shall receive mere than twice the num-
ber of bushels daily than any other elevator company receives at such station,
than the elevator company receiving the highest number of bushels shall be al-
lotted two times as many cars as are allotted to such other elevator company and
if any elevator company shall receive three times as many bushels than any
other elevator company receives at such station then such elevator company shall
be allotted three times as many cars as such other elevator company and in
the distribution of cars to such elevator companies for the shipment of
grain the railroad company shall apportion such cars in the manner herein
stated according to the daily receipts of grain of each such elevator company.
[Laws 1917, ch. 192, § 1.]

Carriers, 10 C. J. p. 483, § 764.

Duty of carrier to furnish tank cars. 7 A.L.R. 143.

Right of carrier to discriminate in distribution of ears. L.R.A.1918D, 274.

State regulations requiring carriers to furnish cars to shippers as interference
with interstate commerce. 42 L.R.A.(N.S.) 984.

General or statutory duty of railroad company to furnish cars to shippers. 44
LR.A.(N.S.) 643.

Duty of carrier to furnish cars. 4 R. C. L. 673 and Supps.

Duty of carrier to furnish suitable cars. 4 R. C. L. 682, 683 and Supps.

Sufficiency of application for cars. 4 R. C. L. 679,

Obligation of carrier to furnish cars as effected by contract. 4 R. C. L. 677,
678 and Supps. :

§ 4765a2. Request for cars by elevator company; penalty for refusal. Any
elevator company or agent of any elevator company that orders, or asks, a
railroad company to furnish cars in which to ship grain shall if requested by
the railroad company or the agent of the railroad company make a written
statement showing the number of bushels the elevator company has received daily
for the preceding ten days before such request is made and such elevator com-
pany or agent shall promptly sign and file such request with the railroad com-
pany in their local office at the station where such car or cars arc required or
at the place where such orders are usually received by the railroad company
or agent thereof. Any elevator company or agent thereof, or other partics that
make a false report so as to obtain more cars than such elevator company
is entitled to under the provisions of this Aect shall upon conviction thereof,
be fined ten dollars for the first offense and for each other such offense twenty-
five dollars and costs. Any railroad company or agent thereof when applications
are made for cars in which to ship grain failing to furnish such cars to the
several elevator companies according to the terms and provisions of this Act
shall upon conviction thereof be fined five dollars for the first offense and
twenty-five dollars for each subsequent offense thercafter, together with coxsts.
Provided further that individuals when ordering cars in which to loan [load]
and ship grain shall be entitled to the same privileges as the grain clevator com-
panies in the distribution of cars, and individual shippers shall not be obliged
to certify to the daily receipts but shall certify that the car or cars are ordered to
ship his own grain in only. [Laws 1917, ch. 192, § 2.]

Carriers, 10 C. J. pp. 574-576. §§ 962-969.
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Effect of interstate commerce act on damages for earrier’s failure to furnish
ears. 44 L.R.A.(N.S.) 649.

Liability for delay in furnishing cars during Federal control. 10 A.L.R. 974,

Shortage of cars as affecting liability of carrier for failure to furnish cars. 10
A.LR. 342,

Excuse for failure of carrier to furnish cars. 4 R. C. L. 674, 918 and Supps.

Damages for refusal of earner to furnish ears. 4 R. C. L. 933 and Supp=.

Statutory liability of carrier for failure to furnish cars. 4 R. C. L. 675 and
Supps.

§ 4767. Side tracks adjacent to coal mines. Whenever any person, owning
or operating any coal mine within the state, from which not less than fifty ears
of coal have been shipped from any one station over any portion of any rail-
road within the limits of the state shall petition any such railroad eompany
to build a side track or spur at least three hundred feet in length adjacent to
sueh mine, or for an extension of such side track or spur which is now in use,
it shall then be the duty of such railroad company to build, equip and operate
such side track or spur; provided that such spur is not nearer than two miles
from any station already in operation; provided, further, that any person open-
ing a eoal mine within two miles of any station may petltlon for a side track
or spur, or for an extension of such side track or spur which is now in use, and
by executing an indemnity bond in favor of such railroad company in the sum
of two thousand dollars, conditioned on the agreement that such person will ship
within one year after the completion of such spur or side track not less
than one hundred car loads of coal and when such bond is duly executed
with two sureties, approved by the county judge of the county wherein such
side track is situated, such railroad company shall within sixty days build,
equip, and operate such side track or spur as provided for in this section.
And the commissioners of railroads shall have power to locate such side track
or spur, or extension of such side track or spur whieh is now in use, and order it
properly provided with platforms and other conveniences for loading coal
and other commodities thereat. [Laws 1917, ch. 191, § 1.]

Railroads, 33 Cye. 656.
Power to compel railroad to build, maintain, or eonneet with, side tracks for
accommodation of shippers. L.R.A.1915E, 682; 1.R.A.1918B, 795.

Right to recover damages because of abandonment or relocation of sidetrack.
23 A.L.R. 555.

Duty of railroad to operate spur track, sidings. 18 A.L.R. 722,

Obligation of carriers to furnish sidings or spurs. 4 R. C. L. 680 and Supps.

Duty of railroad companies to construet spur tracks. 22 R. C. L. 792 and Supps.

§ 47T7. Construct “¥’s.” 1In all cases where any line of railroad shall paral-
lel or terminate within one-half mile of any common point, cross or intersect any
other line of railroad at grade in this state, it shall be the duty of each of the
railroad companies owning or operating such parallel or intersecting railroad
lines to provide at such parallel or crossing or intersection, suitable and suffi-
eient transfer facilities, such as waiting rooms, and “Y’s” or other tracks and con-
nections for transferrmg cars and traffic of all kinds and classes or cars from one
such line of railroad to another, and to maintain the same and afford equal
and reasonable facilities for the exchange of cars and traffic between the re-
spective lines. The expense of constructing and maintaining such transfer
facilities to be borne equally by each of such railroad companies, or in such
proportions as they may agree upon, or as may be determined by the board
of railroad commissioners, on joint hearing. [Laws 1917, ch. 185, § 1.]

Railroads, 33 Cye. 658.

Duty of railroad companies to make track connections with other railroads. 22
R. C. L. 793 and Supps.

§ 4781. Comp. Laws, 1913.

Maximum rates fixed by § 4781 held to be confiscatory and in violation of the
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due process clause. Northern P. R. Co. v. North Dakota ex rel. McCue, 236 TU. S.
585, 59 L. ed. 735, L.R.A.1917F, 1148, 35 Sup. Ct. Rep. 429.

See also Minneapolis, St. P. & S. Ste. M. R. Co. v. Washburn Lignite Coal Co.
40 N. D. 69, 12 A.L.R. 744, 168 N. W, (684; State ex rel. McCue v. Northern P. R.
Co. 19 N. D. 45, 25 L.R.A.(X.S.) 1001, 120 N. W, 869; Merrick Co. v. Minneapolis,
St. P. & S. Ste. M. R. Co. 35 N. D. 331, 160 N. W. 140.

ARTICLE 22.—RAILROADS TO MAINTAIN TELEPHONE CONNECTIONS.

§ 4784. Comp. Laws, 1913.
Great Northern R. Co. v. Shevenne Teleph. Co. 27 N. D. 256, 145 N. W. 1062,

ARTICLE 24.—DaiLy TraINs; RECIPROCAL DEMURRAGE.

§§ 4789-4795. Comp. Laws, 1913.
As to right of appeal from decision of hoard of commissioners. Re Minne-
apolis, St. P. & S. Ste. M. R. Co. 30 N. D, 221, 152 N. W. 513.

ARTICLE 24a.—RAiLROAD FREIGHT RATES GENERALLY.

§ 4795a1. Unjust discrimination in railroad freight rates prohibited. If any
corporation shall charge, collect or receive for the transportation of freight
of any description upon its railroad for any distance within this state. a
greater amount of freight, toll or compensation than is at the same time
charged, collected or received for the transportation of like quantity of
freight of the same class over a greater distance of the same railway: or if it
shall charge, colleet or receive at any point upon its road a higher rate of
freight, toll or compensation for reeeiving, handling or delivering freight of
the same class and quantity than it shall at the same time charge, collect
or receive at any point upon the same line of railway; or if it shall charge. eol-
lect or receive for the transportation of any freight of any description over its
railway a greater amount as freight, toll or compensation than shall at the same
time be charged, collected or received by it for the transportation of a like
quantity of freight of the same class being transported over any portion of the
same railway of equal distance; or if it shall charge, colleet or reccive
from any person a higher or greater amount of freight, toll or compensation
than it shall at the same time charge, collect or receive from any person for
receiving, handling or delivering freight, of the same class and like guantity
at the same point upon its railway; or if it shall charge, collect, or receive from
any person for the transportation of any freight upon its railway a higher or
greater rate of freight, toll or compensation, than it shall at the same time
chavge, collect or receive from any other person or persons for the trans-
portation of the like quantity of freight of the same class being transported
from the same point over equal distance of the same railway; or if it shall
charge, collect or receive from any person for the use and transportation
of any railway car or cars upon its railroad for any distance, a greater amount
of freight, toll or compensation that [than] is at the same time charged, collected
or received from any other person for the use and transportation of any rail-
way car of the same class or number, for a like purpose, being transported
over a greater distance of the same railroad; or if it shall charge, colleet
or receive from any person for the use and transportation of any railroad car
or cars upon its railway a higher or greater compensation in the ageregate
than it shall, at the same time, charge, collect or receive from any other
person for the use and transportation of any railway car or cars of the
same elass for a like purpose, being transported from the same original point,
over an equal distance of the same railway, such railway corporation shall
be deemed guilty of unjust diserimination which is hereby prohibited and
declared to be unlawful, and all such are hereby declared to be diseriminating,
unjust and unreasonable rates, charges, collections and receipts and all such
diserimmating rates, charges, collections or receipts. whether made directly
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or by means of any rebate, draw-back or other shift or evasion, shall be re-
ceived as prima facie evidence of the violation of the provisions of this act,
and it shall not be sufficient excuse or justification thereof ou the part of said
railway corporation that the station or point at which it shall charge, collect
or receive less compensation in the aggregate for the transportation of such
freight or for the use and transportation of such railway car the greater dis-
iance than for the shorter distance, is a station or point at which there exists
competition with another railway or other transportation lines provided, how-
ever, where two or more railroads run into a city or village, one having a
shorter mileage than the other from a given point, the railroad ecommissioners
may permit the railroad or railroads having a longer mileage to meet the rate
made by the shortest line at such city or village. [Laws 1917, ch. 188, § 1.]
Carriers, 10 C. J. pp. 472-473, §§ 747-749, pp. 489497, §§ 775-793, p. 503, § 812.
Effect of provisions of interstate commerce act against rebates upon contracts
prescribing rates less than those established in accordance with act. 14 L.R.A.
(N.S.) 400.
Right of carrier to grant rebate or allowance to shipper for use of latter’s
tracks. 26 L.R.A. (N.S.) 551,
Right to discriminate as to rates on material to be used for a purpose that is
expected to increase carrier’s business. L.R.A.1918A, 774.
Conspiracy to violate Interstate Commerce Act by giving and receiving rebates.
11 A.L.R. 199.
Right of railvoad to discriminate in respect of switching charges. 2 A.L.R. 585.
Special services or facilities afforded by shipper as a factor in earrier’s rates.
25 A.L.R. 191.
Discrimination as evidence of unreasenable rate. 4 R. C. L. 568.
Discrimination between carriers as to through rates. 4 R. (. L. 591,
Validity of diseriminatory contracts inconsistent with published rates. 4 R. C.
L. 603 and Supps.

§ 4795a2. Provisions of act not to exclude evidence and to apply to all rail-
ways within the state. The provisions of this act shall not be construed so
as to exclude other evidence than as herein provided, tending to show any un-
just diserimination in freight rates and the provisions thereof shall apply to
any railway, the branches thereof, and any road or roads which any railway
corporation has a right, license or permission to use, operate or control within
the state. [Laws 1917, ch. 188, § 2.]

Carriers, 10 C. J. p. 503, § 812.

§ 4795a3. Rates per 100 pounds, per ton, per car, etc., in like class, to be the
same in proportion. No such railway company shall charge, collect, demand
or receive more for transporting a car of freight than it at the same time
charges, collects, demands or receives per car for several cars of a like class of
freight over the same railway, for the same distance; nor charge, collect,
demand or receive more for transporting a ton of freight than it charges, col-
lects, demands or receives per ton for several tous of freight under a car-
load of a like class over the same railway for the same distance; nor charge,
collect, or demand or receive more for transporting a hundred pounds of freight
than it charges, collects, demands or receives per hundred for several hundred
pounds of freight, under a ton, of a like class, over the same railway, for the
same distance; and all such diseriminating rates, charges, collections or re-
ceipts, whether made directly or by means of any rebate, draw-back. or other
shift or evasion shall be received as prima facie evidence of the violation of the
provisions of this act. [Laws 1917, ch. 188, § 3.]

Carriers, 10 C. J. p. 492, § 778, p. 503, § 812.

§ 4795a4. Provisions to apply to transportation wholly within the state.
The provisions of this act shall apply to the transportation of property wholly
within this state and shall apply to all railroad corporations and common carriers
ell;:agedl\inbthcis IsJ_ta.te in the transportation of property by railroad therein and
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to the shipment of property made from any point within the state to any other
point within the state over or upon any railroad therein. The term railroad and
railway, as used in this chapter (§§ 4795a1-4795a11), shall include all bridges
and ferries used or operated in connection with any railroad and also all
the roads in use by any corporation, receiver, trustee, or other person oper-
ating a railroad owned or operated under contract, agreement, lease or other-
wise; and the term trausportation shall include all instrumentalities of ship-
ment or carriages, and the term railway corporation shall mean all corpora-
tions, companies or individuals, owning or operating any railroad in whole or
in part in this state ; and the provisions of this chapter shall apply to all persons.
firms and companies and to all associations of persons, whether incorporated
or otherwise that shall do business as common carriers upon any line of railway
in this state, street railways excepted, the same as to railroad corporations herein
mentioned. Provided, that nothing in this act shall apply to the carriage,
storage, or handling of property free or at reduced rates for the United States,
for this state, for municipal governments therein, or for charitable purposes
or to and from fairs and expositions held under the authority of county or
state or municipality therein for exhibition thereat. [Laws 1917, ch. 188, § 4.]
Carriers, 10 C. J. p. 52, § 38, p. 58, § 43.

§ 4796a5. Powers of railroad commissioners not abridged. Nothing in this
act (§§ 4795a1-4795a11) contained shall be construed as limiting or abridgiug
the powers now vested by law in the board of railroad commissioners of the state
of North Dakota, except that the said board of commissioners shall not have
power to promulgate any rule or establish any rate or rates in conflict with or in
violation of the provisions of this act, and nothing in this act shall in any way
abridge or alter the remedies now existing at common law or by statute, but the
provisions thereof are in-addition to such remedies. [Laws 1917, ch. 188, § 5.]

Carriers, 10 C. J. pp. 52-54, §§ 39-41, p. 473, § 748, pp. 501-508, §§ 806-822,
p. 569, § 949,

§ 4795a6. Commission empowered to make a schedule of reasonable maxi-
mum rates for each railroad. The board of railroad commissioners of this
state is hereby empowered and directed to make for each of the railroad cor-
porations doing business in this state, as soon as practicable, a schedule of
reasonable maximum rates of charges for the transportation of freight and
cars on each of said railroads and said power to make schedules shall inelude
the classification of such rates and it shall be the duty of said commission to
make such classification and said schedules so made by said commission shall,
in all suits brought against any such railroad corporation wherein is in any
way involved the charges of any such railroad corporation for the transporta-
tion of any freight or cars or unjust discrimination in relation thereto, be
deemed and taken in all courts of this state as prima facie evidence that the
rates therein fixed are reasonable and just maximmnm rates of charges. [Laws
1917, ch. 188, § 6.]

Carriers, 10 C. J. pp. 406409, §§ 627-630, p. 426, § 666.
Rate regulation by railroad ecommission. 4 R. C. L. 620 et seq. and Supps.

§ 4796a7. Classification of railroads as to gross earnings. The board of
railroad commissioners shall have and are hereby given and vested with power
and it shall be their duty to classify all railroads in this state aceording to
the gross amount of their several annual earnings, within this state, per mile
for the preceding year as follows:

“Class A shall include those whose annual earnings per mile shall be four
thousand dollars ($4,000.00) or more.”

“Class B shall include those whose gross annual earnings per mile shall be
three thousand dollars ($£3.000.00) or any sum in excess thereof less than four
thousand dollars ($4,000.001.”

“Class C shall include those whose gross annual earnings per mile shall be
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less than three thousand dollars ($3,000.00) and shall have power to and may fix
a higher maximum charge by the railroad corporations included in class C
than those included in class B and a higher maximum charge by the railroad
corporations included in class B, than those included in eclass A.” [Laws 1917,
ch. 188, § .7.] '

Carriers, 10 C. J. p. 418, § 642,

Power to classify railroads for rate regulation. 4 R. C. L. 611,

§ 4796a8. Shipments of freight over two or more lines to be made under
reasonable rates. When shipments of freight to be transported between dif-
ferent points within the state are required by two or more railway companics
operating connecting lines, such railway company shall transport the same at
reasonable through rates not greater than the maximum rates allowed by law
and shall at all times give the same facilities and accommodations to local or
state traffic as they give to interstate traffic over their lines of road. [Laws 1917,
ch. 188, § 8. .

‘ Ca§rrie]rs, 10 C. J. p. 422, § 652, p. 428, § 688, p. 472, § 747, p. 480, § 762, p. 493,
783.

§ 4795a9. Entry of judgment for fines and costs. Judgment for fines and
costs shall be entered in the same manner as in civil cases, and shall be enforced
in like manner. [Laws 1917, ch. 188, § 9.]

Fines, Forfeitures and Penalties, 25 C. J. p. 1175, § 63; Carriers, 10 C. J. p.
567, § 946, p. 595, § 1015.

§ 4795a10. Penalty for violation; attorney fees. Any pecrson or corpora-
tion guilty of violating the provisions of this act shall upon conviction thereof
be punished by a fine of not less than onc thousand dollars ($1,000.00) nor
more than five thousand dollars ($5,000.00) for the first offense and for each
subsequent offense not less than five thousand dollars, ($5,000.00) nor more
than ten thousand dollars ($10,000.00) and shall pay in addition to said fine
so imposed the costs of prosecution. In addition to the penalties and cost pro-
vided for in this chapter, the court shall allow in any action brought under
the provisions of this chapter, a reasonable attorney’s fee, to be assessed as part
of the costs of said action, which attorney’s fee, so assessed, shall go to the
attorney general or state’s attorney who conducted the prosecution, and shall be
retained by such attorney general or state’s attorney as additional compensa-
tion to that otherwise allowed by the laws of this state as such attorney gen-
eral’s or states attorney’s salary. [Laws 1917, ch. 188, § 10.]

Fines, Forfeitures and Penalties, 25 C. J. p. 1175, § 64; Carriers, 10 C. J. pp.
566-567, §§ 945-946.

§ 4795al1l1. Prosecution may be made by the attorney general and by states
attorney in any county where violation occurred. Prosecution shall be made
by the attormey general and states attorney in the county where violation oc-
curred, under any provision of this act, in any county of the state through or
into which the line of any railway so offending against the provisions of this
act may extend, it shall be and hereby is made the duty of the attorney
general of the state and also of the states attorney of any such county to appear
therein and conduet the prosecution, the attorney gencral shall conduct the
prosecution, and shall be assisted by the states attorney, if so requested by the
attorney general. If in any case the attorney general refuscs to prosecute, upon
request to do so by the states attorney then the states attorney may proceed
without the consent of the attorncy general. [Laws 1917, ch. 188, § 11.]

Fines, Forfeitures and Penalties, 25 C. J. p. 1174, § 59; Carriers, 10 C. J. pp.
566-567, §§ 945-946.

Is shipper’s common-law right of action for diserimination by earrier taken
away by statute on the subjeect. 45 L.R.A.(N.S.) 612.

Right of attorney general or other representative of state to maintain action
to enforee or prevent violation of statutory regulations affecting rates. 18 L.R.A.
(N.S.) 664.
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§ 4795bl. Applicability. The provisions of this act (§§ 4795b1-4795b13,
shall apply to every railroad operated as a common carrier of freight in the state
of North Dakota and to the transportation of property over lines wholly within
this state from any point therein to any other point therein over any railroad.
The term railway and railroad as used in this act shall include all bridges and
ferries used or operated in connection with any railroad within the state and
also the railroads within the state used by any corporation, receiver, trustee,
director, administrator or other person or association operating a railroad in
the state under contract agreement, license, lease or otherwisc; and the term
railway corporation shall mean all corporations, companies, associations or in-
dividuals owning or operating any railroads in whole or in part in this state;
and the term transportation shall include all acts and instrumentalities of ship-
ment of carriage. The provisions of this act shall also apply to all persons,
firms, companies and associations whether incorporated or otherwise that shall
do business as common carrier of freight upon any line or lines of railway
in this state. Provided, that nothing in this act shall be held or construed to pro-
hibit the transportation, storage or handling of property within the state for
nothing or at reduced rates for the United States or for North Dakota or any
of the municipal corporations therein or to the transportation to and from any
fair or exposition held under the authority of the state of North Dakota, or by
any county or municipality thercin for exhibition purposes. And, provided fur-
ther, that the maximum rates fixed by the provisions of this Act shall not apply
to any railroad in this state classified by order of the board of railroad com-
missioners of North Dakota as a class “C” railroad, under the terms of chapter
188 of the Laws of North Dakota for the year 1917 (§ 4795a1-4795all, ante),
except, and to the extent that said rates are applied to such railroad by order of
said board of railroad commissioners. [Laws 1919, ch. 194, § 1.]

Carriers, 10 C. J. pp. 52-58, §§ 38—43, p. 406, § 627, p. 413, §§ 635-636.

§ 4795b2. Application of rates to different classes and commodities. In the
application of the maximum rates and charges, for the transportation of freight
within this state as fixed by the provisions of this act (§§ 4795b1-4795b13), to
the different classes and commodities defined, or named in this act, western classi-
fication No. 55, with amendments thereto, now on file in the office of the board
of railroad commissioners of the state of North Dakota, shall govern, except as
to those commodities that are specifically named in section 4 of this act and
classified as constituting for the purposes of this legislation, eleventh (11th)
class, twelfth (12th) class, thirteenth (13th) class, fourteenth (14th) class, fif-
teenth (15th) class, sixteenth (16th) class, seventeenth (17th) class, eighteenth
(18th) class, nineteenth (19th) class, twentieth (20th) class, and all merchan-
dise and commodities, not specifically named in section 4 of this act and other-
wise classified therein, shall for all purposes of this act when transported
or offered or received for transportation, on any and all railroads in this state.
from one point to another over lines wholly within the state, be classified and
transported as first class (1), second class (2), third class (3), fourth class
(4), fifth class (5), class A, class B, class C, elass D, or class E freight, ac-
cording to the listings, descriptions, regulations, rules, rating, maximum weights
and classification of and in the so-called western elassification with amendments
now in forece in the state of North Dakota, and known as western classification
No. 55 (I. C. C. No. 13), and shall be subject to the reasonable maximum
rates aud charges for such transportation as are established under section 3
of this act for the carriage intra-state of such classes of freight by eommon car-
riers. {Laws 1919, ch. 194, § 2.]

Carriers, 10 C, J. p, 421, § 650.

§ 4795b3. Maximum rates for intrastate transportation. The following are
hercby established and declared to be the reasonable maximum rates to be

charged by railroad companies as common carriers of property in the state of
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North Dakota for the transportation over lines wholly within the State of the
merchandise and commodities (excepting only those commodities that are
specifically named and otherwise classified in section four (4) of this act),
listed in and belonging to the classes named in western classification No. 55 om
file in the office of the board of railroad commissioners of North Dakota, he-
tween stations in the state of North Dakota for the distance named in the
following schedule of

* CLASS RATES IN CENTS PER 100 POUNDS

1st 2nd 3rd 4th 5th  Class Class Class Class Class
Distance Class Clacs Clags Class Class A B C D E
5 Miles....12 P 10 8 (i} 4.8 5.4 4.2 3.6 3 2.4
10 Miles....13 10.8 8.6 6.5 5.2 5.8 4.5 3.9 3.2 2.6
15 Miles....14 11.6 9.3 7 5.6 6.3 4.9 4.2 3.5 2.8
20 Miles....14.9 12.4 10 7.6 6 6.7 5.2 4.5 3.7 3
25 Miles....15.9 13.3 10.6 8 6.4 7.2 5.6 4.8 4 3.2
30 Miles....16.9 14.1 11.3 8.4 6.8 7.6 5.9 a.1 4.2 3.4
35 Miles....17.9 14.9 11.9 8.9 7.1 8 6.3 5.3 4.5 3.6
40 Miles....18.9 15.7 12.6 9.4 7.0 8.5 6.7 3.7 1.7 3.8
45 Miles....19.8 16.5 13.2 9.9 7.9 8.9 6.9 5.9 5 4
50 Miles....20.8 17.3 13.9 10.4 8.3 - 9.4 7.3 6.2 3.2 4.2
55 Miles....21.8 18.2 14.5 10.9 8.7 9.8 7.6 6.5 5.4 4.4
60 Miles....22.8 19 15.2 11.4 HE 10.2 8 6.8 W 4.6
65 Miles....23.8 19.8 15.8 11.9 9.5 10.7 8.3 7.1 5.9 4.7
70 Miles....24.7 20.6 16.5 12,4 9.9 11.1 8.7 7.4 6.2 4.9
75 Miles....25.7 21.4 17.1 12.9 10.3 11.6 9 7.7 6.4 5.1
80 Miles....26.7 22.2 18.4 13.3 10.7 12 9.3 8 6.7 .53
85 Miles....27.7 23.1 18.8 13.8 11.1 12.5 9.7 5.3 6.9 3.0
90 Miles....28.7 23.9 19.1 143 11.5 12.9 10 8.6 7.2 5.7
95 Miles....29.6 24.7 19.8 148 11.9 13.3 10.4 8.9 T4 5.9
100 Miles....30.6 25.5 20.4 15.3 12.2 13.8 10.7 9.2 7.7 6.1
105 Miles....31.6 26.3 21.1 15.8 12.6 14.2 11.1 9.5 7.9 6.3
110 Miles....32.6 27.2 21.7 16.3 13 14.7 114 9.8 8.1 6.5
115 Miles....33.6 28 22.4 16.8 13.4 15.1 11.7 10.1 8.4 6.7
120 Miles....34.5 28.8 23 17.3 13.8 15.5 12.1 10.4 8.6 6.9
125 Miles....35.5 29.6 23.7 17.8 14.2 16 12.4 10.7 8.9 7.1
130 Miles....36.5 304 24.3 18.2 14.6 16.4 12.8 10.9 9.1 7.3
135 Miles....37.5 31.2 25 18.7 15 16.9 13.1 11.2 9.1 7.5
140 Miles....38.5 32 25.8 19.2 154 17.3 13.6 11.5 9.6 7.7
145 Miles....30.4 32.9 26.3 19.7 156.8 17.7 13.8 11.8 0.9 79
150 Miles....40.4 33.7 26.9 20.2 16.2 18.2 14.1 12.1 10.1 8.1
155 Miles....41.4 34.5 27.6 20.7 16.6 18.6 14.5 12.4 10.3 8.3
160 Miles....42.4 35.3 28.2 21.2 16.9 19.1 14.8 12,7 10.6 8.5
165 Miles....43.4 36.1 28.9 21.7 17.3 19.5 15.2 13 10.8 8.7
170 Miles. .. .44.3 36.9 20.6 22.2 17.7 19.9 15.5 13.3 11.1 8.9
175 Miles....45.3 37.8 30.2 227 18.1 20.4 15.9 13.6 11.3 9.1
180 Miles....46.3 38.6 30.9 23.1 18.5 20.8 " 16.2 13.9 11.6 9.3
185 Miles....47.3 390.4 31.5 23.6 18.9 21.3 16.5 14.2 11.8 9.5
190 Miles....48.3 40.2 32.2 24.1 19.3 21.7 16.9 14.5 12.1 9.6
195 Miles....49.2 41 32.8 24.6 19.7 22.2 17.2 14.8 12.3 0.8
200 Miles....50.2 41.8 33.5 25.1 20.1 22.6 17.6 15.1 12.6 10
210 Miles....51.2 427 34.1 25.8 20.5 23 17.9 15.4 128 103
220 Miles....52.2 43.5 34.8 26.1 20.9 23.5 18.3 15.6 13 10.4
230 Miles,...53.2 44.3 35.4 26.6 21.3 23.9 18.6 15.9 13.3 106
240 Miles....54.1 45.1 36.1 271 21.7 24.4 18.9 16.2 13.5 108
250 Miles....55.1 45.9 36.7 27.6 22 24.8 19.3 16.5 13.8 11
260 Miles,....b56.1 406.7 37.4 25 22,4 25.2 19.6 16.8 14 11.2
270 Miles....57.1 47.6 38 28.5 22.8 25.7 20 17.1 143 11.4
280 Miles....58.1 48.4 38.7 29 23.2 26.1 20.3 17.4 145 11.6
290 Miles....59 49.2 30.4 29.5 23.6 26.6 20.7 17.7 148 118
300 Miles....60 60 40 30 24 27 21 18 15 12
310 Miles....61 50.8 40.7 30.5 24.4 27.4 21.3 18.3 152 122
320 Miles....62 51.6 41.3 31 24.8 27.9 21.7 18.6 155 124
330 Miles....63 52.5 42 31.5 25.2 28.3 22 1R.9 15,7 126
340 Miles....63.9 63.3 42.6 2 25.6 28.8 22.4 19.2 16 128
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1st 2nd 3rd 4th 5th Class Class Class Class Clasa
Distance Class Class Class Class Class A B C D E
350 Miles....64.9 54.1 43.3 32.5 26 29.2 22.7 19.5 162 13
360 Miles....65.9 54.9 43.9 329 26.4 29.7 23.1 19.8 16.5 13.2
370 Miles....66.9 55.7 44.6 33.4 26.7 30.1 23.4 20.1 16.7 134
380 Miles....67.9 H6.5 45.2 33.9 27.1 30.5 23.7 20.4 17 13.6
390 Miles....68.8 h7.4 45.9 34.4 27.5 31 24.2 20.6 17.2 138
400 Miles....69.8 h8.2 46.5 34.9 27.9 31.3 244 20.9 175 14

[Laws 1919, ch. 194, § 3.]
Carriers, 10 C. J. p. 421, § 650.

§ 4795b4. Classification of commodities. For the purpose of this act the
commodities hereunder named are classified as follows: Flax seed, broom corn
secd, hemp seed, millet sced, pop corn, castor beans, and hungarian seed shall
constitute the eleventh (11th) class; wheat, corn, rye, oats, barley, alfalfa feed,
alfalfa meal, wheat flour, corn flour, corn meal, gluten meal, bran, grain screen-
ings, hominy feed, Kaffir corn, linseed cake, linseed meal, middlings, shorts, sor-
ghum seed, speltz, wild mustard seed, oat groats, rolled oats, oat dust, oat hulls,
oat meal, rolled rye, rye flour, malt, pearl barley, and all uncooked grain or
cereal products shall constitute the twelfth (12th) class; potatoes and sugar,
canc or beet, shall constitute the thirteenth (13th) class; lumber, lath, shin-
gles, lime, cement, plaster, stueco, sash doors, baseboards, blinds, bloecks, lath,
poles, shavings, shingles, ties, fence posts, vats, boxes, barrels and erates, shall
constitute the fourteenth (14th) eclass; sheep, hogs and goats, (when carried in
double deck cars) and cattle and calves, shall constitute the fifteenth (15th)
class ; horses. hogs, sheep and goats when carried in single deck cars and mixed
carloads of eattle or calves with sheep or hogs or both shall constitute the six-
teenth (16th) class; sugar beets, wet beet pulp and lime refuse shall constitute
the seventeenth (17th) class; hard coal, coke, coke and coal dust shall con-
stitute the eighteenth (18th) class; soft coal, sand, gravel and common brick
shall constitute the nineteenth (19th) class; lignite coal and lignite briquettes
shall counstitute the twentieth (20th) eclass. [Laws 1919, ch. 194, § 4.]

Carriers, 10 C. J. p. 421, § 650.

§ 4795b5. Maximum rates for intrastate transportation. The following are
hereby established and declared to be the reasonable maximum rates to be charged
by railway companies as common carriers of property in the state of North
Dakota for the transportation over lines wholly within the State in carload lots
of the commodies listed in and belonging to the classes named in section 4 of this
act, between stations in the state of North Dakota for the distance named in the
following schedule:
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125 ........ 8.3 7.3 10.7 7.2 12.5 13.8 5.2 1.10 .87 .80
130 ........ 8.4 7.4 10.9 7.3 12.7 14.0 5.3 1.11 .88 82
133 covennen 8.5 7.4 11.1 7.4 12.9 14.2 H.4 1.12 92 .83
140 ........ 8.5 7.5 11.3 7.5 13.1 14.4 3.5 1.18 93 .85
143 ..o.ann. 8.6 7.6 11.5 7.6 13.3 14.6 5.6 1.17 .94 .86
150 ........ 8.7 7.6 11.7 7.9 13.5 14.8 5.7 1.19 .95 .88
1556 ..., 8.8 7.7 11.9 7.8 13.7 15.0 5.8 1.20 .96 .89
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220 vineeen. 9.8 8.6 13.4 9.2 15.4 17.0 7.2 1.54 1.22 1.04
% {) R 2.9 8.7 13.6 9.3 15.6 17.2 7.3 1.58 1.28 1.06
240 .. .0e... 10.0 8.8 13.8 9.5 15.8 17.4 7.9 1.63 1.31 1.08
250 L.ie... 10.2 8.9 14.0 9.7 16.0 17.6 7.7 1.68 1.34 1.10
260 .....0e 10.3 9.1 14.1 9.8 16.2 17.9 7.8 1.72 1.37 1.12
270 veeee...105 9.3 14.3 10.0 16.4 18.2 8.0 1.78 1.42 1.14
A 11 10.6 9.4 14.4 10.2 16.6 18.5 8.2 1.82 1.46 1.16
200 s.oeeenen 10.8 9.5 14.6 10.3 16.8 18.8 8.3 1.87 1.49 1.18
300 ........ 10.9 9.6 14.7 10.5 17.0 19.0 8.5 1.92 1.54 1.20
310 ........ 11.0 9.7 14.8 10.6 17.2 19.2 8.7 1.94 1.56 1.22
320 ........11.1 98 150 108 174 194 88 196 157 124
330 ..... .12 99 153 110 176 196 90 199 159  1.26
340 ........ 11.3 9.9 156 . 11.1 17.8 19.8 9.2 2.02 1.60 1.23
350 ........ 114 10.0 15.8 11.3 18.0 20.0 9.3 2.04 1.63 1.20
360 ........115 10.1 16.1 11.5 18.2 20.2 9.4 2.06 1.66 1.32
370 ceeee...11.7 10.2 16.4 11.6 18.4 20.4 9.5 2.08 1.67 1.34
1.1) RN 11.8 10.3 16.7 11.8 18.6 20.6 9.7 2.11 1.69 1.36
300 ........ 11.9 10.5 17.0 12.0 18.8 20.8 9.8 2.13 1.70 1.38
400 ........ 12.0 10.6 17.2 12.1 19.0 21.0 10.1 2.16 1.72 1.40

Provided, however, that the reasonable maximum rate to be charged for the
transportation intra-state of stock or feeding cattle in carload lots from either
Fargo, North Dakota, or Grand Forks, North Dakota, to any other station in
North Dakota will be seventy-five per cent of the rate on cattle provided for in
the foregoing schedule. [Laws 1919, ch. 194, § 5.]

Carriers, 10 C. J. p. 420, § 647, p. 492, § 778,
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§ 4795b8. Computing distance carried. When the exact distance which
freight is transported is not shown by the foregoing schedules, the carrier shall
charge the rate specified in the schedule for the next nearest distance shown.
[Laws 1919, ch. 194, § 6.]

§ 4795b7. Carload lots; what constitute within act. In order to constitute
a carload within the meaning of this Act (§§ 4795b1-4795b13) and for the
application of the rates specified in section 5 thereof (§ 4795b5, ante), the
minimum weight of the commodity constituting such carload shall be twenty-
four thousand pounds for the commodities listed in the eleventh (11th) and
twelfth (12th) elasses; thirty thousand pounds for the commodities listed in
the thirteenth (13th) class; twenty thousand pounds for all of the commodi-
ties listed in the fourteenth (14th) class, except lime, cement, plaster and
stucco on which the minimum weight to be applied shall be forty thousand
pounds; twenty-two thousand pounds for commodities listed in the fifteenth
(15th) eclass; seventeen thousand pounds for hogs; twelve thousand pounds for
sheep and goats; twenty-two thousaund pounds for horses and mixed carloads
of commodities listed in the sixteenth (16th) class; thirty-six thousand pounds
on commodities listed in the seventeenth (17th) class; and forty thousand
pounds for the commodities listed in the eighteenth (18th), ninteenth (19th) and
twentieth (20th) classes. [Laws 1919, ch. 194, § 7.]

§ 4796b8. Connecting lines; joint rates. When it is necessary or possible
for the transportation of freight by railroad over the shortest railroad route,
from one point in North Dakota to another point in North Dakota over lines
wholly within the state, for the shipment to move over lines of two or more
connecting railroads, reasonable through joint rates which shall not exeeed
eighty-five per cent of the sum of the local rates for shipments in less than
carload lots, nor seventy-eight per cent of the sum of the local rates for ship-
ments in carload lots, shall be made, published and collected by the railroads
participating in the haul, and the maximumn rate that may be lawfully asked,
received or collected by any such connecting railroad for the part or portion
of the haul made and the service rendered by it as a common carrier in such
transportation shall not, when the shipment is in less than carload lots, ex-
ceed eighty-five per cent of the maximum rate fixed by this act for the transpor-
tation for an equal distance of the same class of freight in less than carload lots,
and shall not, when the shipment is by carload, exceed seventy-eight per cent
of the maximum rate fixed by this act for the transportation for an equal dis-
tance of the same class of freight in carload lots: Provided, however, that it
shall be lawful for such connecting earriers to add to such joint rates
for shipments in less than carload lots the actnal drayage charge paid at
transfer points when such drayage charges are published in their regular taviff
sheets and filed with the approval of the board of railroad commissioners of
North Dakota, and, provided, further, that the joint rates required to be pub-
lished and observed under this section shall not apply to traffic passing over
two lines, one of which handles the shipment on a switching rate approved hy
the board of railroad commissioners, and, provided, further, that the minimmm
charge under this section shall in no case be less than twenty-five (25) eents for
the entire movement. And, provided further, that this Act shall not affect the
duty of any railroad company, nor the powers of the board of railroad commis-
sioners as set forth in sections 4777, 4778, 4779 and 4780 of the Compiled Laws
of North Dakota, 1913. [Laws 1919, ch. 194, § 8.]

(arriers, 10 C. J. p. 428, § 668, p. 443, § 697.

§ 4795b9. Overcharge prohibited. No railroad company which is a common
carrier of property within the state of North Dakota shall charge, take or
receive any greater sum for carrying over its lines wholly within this state
between stations therein any merchandise or property, or any of the com-

maodities classified or named in this act, than the respective amounts set forth
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and provided in sections 3 and 5 of this aet (§§ 4795b1-4795b13) for the re-
spective distances named in said sections 3 and 5 respectively, and no railroad
companies shall take or receive for carrying over their lines wholly within the
state from one point to another within the state in making a joint haul over lines
of more than one railroad, of any merchandise or commodity, more than the
maximum joint rates provided for in section 8 of this act. [Laws 1919, ch. 194,
9.
391 Carriers, 10 C. J. p. 433, §§ 676-677, pp. 449-456, §§ 708-720.
28;“0 may maintain action to recover back excessive freight charges. 13 A.L.R.
Right of state to recover excess rates or charges exacted of individuals by car-
riers. L.R.A.1916C, 336.
Recovery back of excessive freight paid. 18 L.R.A.(N.S.) 124,

§ 4796b10. Power of commissioners to increase rates. This act (§§ 4795b1-
4795b13), shall not in any manner affect the power or authority of the board of
railroad commissioners of North Dakota, except that the said board of railroad
commissioners shall not have the power by rule, order or regulation to fix or au-
thorize any railroad company to charge or receive higher rates for the transpor-
tation of merchandise or commodities herein mentioned over any railroad in this
state, than the maximum rates herein prescribed until and unless the railroad
company asking to have such rate or rates over its line or lines fixed higher than
the maximum rate or rates herein declared to be reasonable, produces the
evidence and shows in a proceeding brought for that purpose and pending be-
fore said board, first, the original cost and date of acquisition of the right of way
and all terminals of said railroad in North Dakota, secoud, the cost of construc-
tion of all the lines of said railroads and all the railroad terminals and im-
provements thereon in North Dakota; third, the complete schedule of all of tlie
property of said railroad on which it pays taxes in the state of North Dakota,
and the cost and value thereof ; fourth, that the rates which it petitions to have
raised higher than the maximum rate herein prescribed are unreasonable
and confiscatory ; fifth, the original general books of account of said railroad com-
pany giving the details of its profit and loss account, its legal departments’
expenditures and disbursements, all of its gereral officers’ salary and expense
accounts and the details thereof, and any other book paper, voucher or account
which the said board of railroad commissioners shall ask to have produced
as evidence at such hearing. And until such railroad company produces before
said board in such proceeding the proof above specified and required to be
shown and establishes by competent testimony that the rates herein prescribed
and sought to be modified and raised by such proceedings are unreasonable or
confiscatory, and until an order is made on such showing and proof that the
rates attacked in such hearing are unreasonable or confiscatory, and are modified
by said board fixing higher rates, such rates as herein fixed shall be the exclu-
sive legal maximum rates for the transportation of the merchandise or com-
modities between the points to which such rates apply. [Laws 1919, ch. 194,

10.

s ]Member of board of commissioners must read evidence to yield assent to order

increasing rates, although he attended hearing. State ex rel. Lemke v. Chicago
& N. W.R. Co. 46 N. D. 313, 179 N. W. 378.

Carriers, 10 C. J. p. 41, § 54, pp. 406409, §§ 626-630, pp. 434-438, §§ 678-687,
p. 440, § 690,

Power of legislature to delegate to commissions the right to fix rates. 18
L.R.A.(N.S.) 713

Rate regulation by railroad commission. 4 R. C. L. 62 et seq. and Supps.

§ 4796b11. Adoption of rates. Every railroad company transacting the
business of a common carrier within this state shall adopt and publish and
put into effect rates not exceeding the charges specified herein for the trans-

portation by it between stations upou its line of road in this state of the com-
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modities named in this act; and every officer, director, traffic manager or agent
or employee of such railroad company, exercising any authority or being charged
with any duty in establishing freight rates for such railroad company, shall
cause the adoption, publication and use by such railroad company of rates not
exceeding those specified in this act. [Laws 1919, ch. 194, § 11}

‘Carriers, 10 C. J. p. 432, § 673,

§ 4796b12. Penalties. Any person or corporation guilty of violating the
provisions of this act shall upon conviction thereof be punished by a fine
of not less than one hundred dollars ($100.00) nor more than five hundred dol-
lars ($500.00) for the first offense and for each subsequent offense not less than
five hundred dollars ($500.00) nor more than ten thousand dollars ($10,000)
anud shall pay in addition to said fine so imposed the costs of prosecution. [Laws
1919, ch. 194, § 12.]

Carriers, 10 C. J. pp. 569-572, §§ 948-954, p. 593, §§ 1008-1009, p. 595, § 1013.

§ 4795b13. Balance of act not affected by holding.any part unconstitutional.
Should the courts declare any section, clause or item of this act invalid or uncon-
stitutional, such decision shall affect only the section, clause or item so declared
to be invalid or unconstitutional, and shall not affeet any other section, clause
or item of this act. [Laws 1919, ch. 194, § 13.]

Partial unconstitutionality of statutes. 6 R. C. L. 121 et seq. and Supps.

ARTICLE 24b.—SpEcIAL FREIGHT RATES.

§ 4795c1. Authority for special rates given. The board of raiiroad commis-
sioners shall have the power to order, authorize and permit any railroad, rail-
road corporation or common ecarrier to publish, apply and charge in connection
with the transportation of commodities from or to certain points within the state,
different rates, classifications, rules and regulations than are published, applied
and charged in conuection with the same commodities from or to other points
within the state. This chapter shall apply to rates, classifications, rules and
regulations in connection with one or more common carriers either singly or
Jointly. [Laws 1925, ch. 182, § 1.]

Carriers, 10 C. J. pp. 472-473, §§ 747-748, pp. 406-409, §§ 627-630.

Contract for transportation in violation of particular statutes. 12 L.R.A.(N.S.)
609.

Contracts fixing rates other than those established in accordance with inter-
state commerce act. 38 L.R.A.(N.S.) 351.

Contract to maintain special rate to a particular locality. 38 L.R.A.(N.S.) 157.

Rate regulation by railroad commission. 4 R. C. L. 620 et seq. and Supps.

§ 4795c2. Notice of proposed change. Provided, however, before any exist-
ing rate as contemplated by this act is changed, or new rate established, rea-
sonable notice shall be given by the board of railroad commissioners to the
carrier or carriers affected, to the public and any industries liable to be affected,
and to the people of the communities in which such industries are located and
reasonable time and opportunity shall be given all such interests to appear and
present facts bearing upon the propriety of making any proposed change or
cstablishing any new rate. [Laws 1925, ch. 182, § 2.]

Carriers, 10 C. J. p. 440, § 690. :

ARTICLE 25.—MAXIMUM TRANSPORTATION RATES.

§§ 4796-4798. Comp. Laws, 1913.
Requirement that railroad issne mileage books, invalid as violation of due proe-
ess clause of Federal Constitution, State ex rel, MeCue v. Great Northern R. Co.
17 N. D. 370, 116 N. W. 89,

ARTICLE 25a.—MAXIMUNM LIGNITE RATES.

§ 4798al. Maximum rates. All railroad companies doing business as com-
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mon carriers within the state of North Dakota shall charge for the transporta-
tion in carload lots with the state of North Dakota of lignite not more per
ton of two thousand pounds than the following rates, to-wit: [Laws 1925, ch.
180, § 1.]

Carriers, 10 C. J. p. 421, § 650.

§ 4798a2. Confined to transportation of lignite. The rates herein fixed and
established shall apply only to the transportation of lignite, and shall in no
manner be construed as applying to rates to be charged for the transportation
of coal within the state of North Dakota.

Rates in cents per Ton
of 2,000 lbs.

For Application For Application
on single line on hauls over two
Distances hauls. or more lines

30 miles and under ....ceviiiiiiiniiniaans cersians $.61 73
40 miles and over 30 .......ciiiiiiiiiiiineenaoan .61 .85
50 miles and over 40 .......iiiiiiiiiei e 73 07
60 miles and over 50 ... viirive ittt .73 97
70 miles and over B0 ....iiiiiiiiiiii i, 73 07
80 miles and over 70 ..o.ieiiier it iiaiiieeannans .83 1.09
90 miles and over 80 .......... .00, [ L) 1.09
100 miles and over 90 .........c.iiiiiitiia 97 1.22
110 miles and over 100 .........ccoivtiiinannnnnn.n 07 1.22
120 miles and over 110 .......... ... .. it 1.09 1.22
130 miles and over 120 ............. e e e aeea s 1.09 1.22
140 miles and over 130 .............. ... ... ... .. ... 1.09 1.34
150 miles and over 140 ................. .. ciiiinn.n 1.22 1.34
160 miles and over 150°..........ciiriiiiannnnnn. 1.22 1.34
170 miles and over 160 ..., ei.vinriiiriineannnns 1.22 1.46
180 miles and over 170, ..ottt 1.34 1.58
190 miles and over 180 .....c..civeiiiiiiiiriiienns 1.34 1.58
200 miles and over 190 ...... ... ... . iiiiiiann. 1.34 1.70
210 miles and over 200 ............0iintiiinanenns 1.46 1.70
220 miles and over 210 .........c.c.iiiitiiiiniaenn 1.46 1.70
230 miles and over 220 ... ...t e i 1.58 1.82
240 miles and over 230 ... ... i i 1.58 1.82
250 miles and over 240 ..., ... it it 1.70 1.82
260 miles and over 2350 .. ...... ... .. iiiiiieiannn 1.70 1.94
270 miles and over 260 .......... ... ... i iieeanann, 1.70 1.94
280 miles and over 270 .......... ... ... . iiieiiann 1.82 1.94
290 miles and over 280 ............ ... c0ciiiiiiann 1.82 2.07
300 miles and over 290 .............c i 1.82 2.07
310 miles and over 300 ....... ... it i 1.94 2.07
320 miles and over 310 ........ ... . ittt 1.94 2.07
330 miles and over 320 ...........iiiiiiiiieiiiaan 1.04 2.19
340 miles and over 330 .......... ... .. i i 2.07 2.19
350 miles and over 340 ..oviiie it 2.07 2.19
360 miles and over 350 ....civ it iiiiiiiiaens 2.07 2.19
370 miles and over 360 .......... .. iiiiiiiiieinns 2.19 2.31
380 miles and over 370 ... ittt iiiiienes 2.19 2.31
390 miles and over 380 ......i0iiiiiiiiiiiiiiinaans 2.19 2.31
400 miles and over 300 .........ciiiiinenn, tesene 2,19 2.31

[Laws 1925, ch. 180, § 2.]
Carriers, 10 C. J. p. 421, § 650.

§ 4798a3. Joint rates. Joint rates shall be based on continuous mileage via
shortest available routes where there are track connections. [Laws 1925, ch.
180, § 3.]

Carriers, 10 C. J. p. 428, § 668.

§ 4798a4. Penalty for failure to comply with act. Any railroad company
violating any of the provisions of this act shall be subject to a fine of not less
than twenty-five dollars per day for each and every day during which such viola-
tion shall continue, to be recovered by any person prejudiced or suffering loss
or damage by such violation. [Laws 1925, ch. 180, § 4.]

Carriers, 10 C. J. pp. 569-572, §§ 948-954; Fines, Forfeitures and Penalties,

25 C. J. pp. 1118-1189, §§ 97-99.
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§ 4798a5. Duty of attorney general. It shall be the duty of the attorney
general or of the state’s attorney of any county in which an action arises against
any railroad company for a violation of any of the provisions of this act, upon
demand of the board of railroad commissioners, to commence and prosecute all
actions necessary for the enforcement of the provisions of this act. [Laws
1925, ch. 180, § 5.]

Carriers, 10 C. J. p. 571, § 953; Fines, Forfeitures and Penalties, 25 C. J. p.
1188, § 97.

ARTICLE 26a.—CARRIAGE OF SICK.

§ 4800al. Equipping train for. Every person, company, corporation or re-
ceiver thereof, operating any railroad within this state for the carriage of per-
sons, shall when required by order of the board of railroad commissioners to
equip, maintain and use upon one train each day, in each direction, a suitable
compartment made by curtains or otherwise, for the carriage of sick and injured
persons. Such compartment shall be entirely enclosed by curtains or otherwise
from the rest of the car in which the same is located. Such railroad companiés
shall provide and carry on trains, one good heavy mattress, at least 8 inches
thick, of proper width to fit inside of seats. That arrangements be made to re-
move the back of one seat thereby making room for one mattress. That these
seats arranged to receive such mattress be enclosed with curtains for ecarriage
of sick. Provided, however, that this act shall not apply to roads upon whiech
a train equipped with a ecompartment or sleeping car is operated each way, each
day. .

Provided further, that with the approval of the board of railroad commis-
sioners, a charge in addition to the regular passenger rate may be made for
the use of such room. [Laws 1921, ch. 101, § 1.}

Carriers, 10 C. J. p. 59, § 44, p. 644, § 1064, p. 649, § 1069.

Insanity of passenger. 12 A.L.R. 242,

Right of carrier to reject persons having contagious diseaze. 4 L.R.A.(N.S.)
103.

Duty of carrier to accept as passenger one physically or mentallv disabled.
L.R.A.1915E, 788.

Liability of carrier for contraction of contagious diseaze by passenger. 36
LR.A.(NS.) 337,

Liability of carrier for foreing sick passenger out of car and onto platform.
16 A.L.R. 197.

Duty to assist infirm or sick passenger. 48 L.R.A.(N.S.) 821.

Duty of carrier to blind passenger. 38 L.R.A.(N.S.) 564.

Duty of carrier to passenger taken ill during journey. 31 L.R.A.(N.S.) 813.

Ejection of sick passenger. L.R.A.1915C, 134.
S Duty of carriers to furnish proper accommodations. 4 R. C. L. 1074 et seq. and

upps.

§ 4800a2. Penalty. Any person or corporation violating any of the provi-
sions of this act, shall be deemed guilty of a misdemeanor and shall be punished
by a fine of not less than one hundred dollars ($100.00), nor more than five
hundred dollars ($500.00) for each offense. [Laws 1921, ch. 101, § 2.]

Carriers, 10 C. J. p. 649, § 1069.

ARTICLE 26h.—PROTECTION OF PERx0ONs ACCOMPANYING LIVESTOCK SHIPMENTS.

§ 4800b1. Sleeper for caretaker. It shall be the duty of every person, firm,
company or corporation operating a railroad within this state, and every as-
siornee, Jessee or receiver of such railroad company, to attach to every stock
freight train, ecarrying twenty-five or more cars of livestock, and generally known
as a stock freight train, and to keep attached thereto, while operating within

this state, a wood and sufficient sleeping ear for the accommodation and protee-
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tion of the person or persons accompanying such live stock. [Laws 1917, ch.
187, § 1.}
* “Carriers, 10 C. J. p. 59, § 44.

Duty of carrier to caretaker accompanying shipment of live stock. 31 T.R.A.
(N.S.) 632.

Right of conductor to waive conditions in stock drover’s pass. 27 L.R.A.(N.S.)
6

Drover or stockman using ear after reaching destination as passenger. 30
L.R.A.(N.8.) 571.

Liability for injury to caretaker resulting from condition of stock pens or
yards. 15 A.L.R. 211.

Duty of carriers to furnish proper accommodations. 4 R. C. L. 1074 et seq. and
Supps.

§ 4800b2. Penalty. Any person, firm, corporation, violating the provisions
of this act shall be guilty of a misdemeanor and upon conviction therefor shall
be punished by a fine of not less than two hundred dollars nor more than five
hundred dollars. [Laws 1917, ch. 187, § 2.]

Carriers, 10 C. J. p. 593, § 1008, p. 574, § 962,

ARTICLE 27a.—SEMI-MONTHLY Pay.
¢

§ 4802al1. Semi-monthly payments. All railroad corporations doing business
within this state are required to pay their employees at least semi-monthly, the
wages earned by them within fifteen (15) days of the date of such payment,
unless prevented by inevitable casualty. Provided, however, that whenever an
employee shall be discharged, his wages shall be paid to him at the time of his
discharge or whenever he shall demand the same thereafter. [Laws 1917, ch.
189, § 1.

’ §Ma]ster and Servant, 26 Cye. 1027; Constitutional Law, 12 C. J. p. 967, § 531.
Constitutionality of statute regulating time of payment of wages. 51 L.R.A.
(N.S.) 1097; 12 A.L.R. 612; 26 A.L.R. 1396.

State statutes, relating to time of payment of wages as interference with inter-
state commerce. 52 L.R.A.(N.S.) 268.

§ 4802a2. Penalty for failure to make payment. Whenever any railroad
corporation shall for seven days neglect or refuse to pay its employees as pre-
scribed by section 1 of this act, the wages due them may be recovered by action
without further demand, and there shall be allowed to the plaintiff and included
in his judgment, in addition to his costs and disbursements allowed by law five
dollars if the judgment be recovered in a justice court, and a like sum if the
judgment be recovered in a municipal court where no statutory costs are now
allowed in such municipal court in such action and double costs in all other
courts on appeal. [Laws 1917, ch. 189, § 2.]

Master and Servant, 26 Cye. 1027,

ArTicLE 28a.—EMPLOYERS' LiIsBILITY,

§ 4803al. Liability for injury or death. Every common ecarrier by steam
railroad, while engaged in commerce to which the regulative powers of the
state extends under the Constitution of the United States, and of the state of
North Dakota, shall be liable in damages to any person suffering injury while
he is employed by such carrier in such commerce, or in case of the death of such
employee, to his or her personal representative for the benefit of the surviving
widow, or husband, or children of such employee, and if none, then to the next
of kin dependent upon such employee, if such injury or death resulting in the
whole or in part from the negligence of any officers, agents, or emplovees of
such carrier, or by reason of any defect or insufficiency due to its negligence in
its cars, engines, appliances, machinery, track, road-bed, works, boats, wharves,
or other equipment. [Laws 1915, ch. 207, § 1.]

Application of state or Federal act, immaterial, where evidence is conflictingy
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as to whether plaintiff was engaged in interstate commerce. Bailey v. Davis,
— N.D. —, 193 N. W. 658.

One struck by car, while cleaning ice and snow from railroad crossing used
in transportation of interstate and intrastate commerce, engaged in interstate
commerce. Kennelly v. Northern P. R. Co. 48 N. D. 685, 186 N. W. 548,

Master failing to provide skids for piling ties, gnilty of negligence. Karas v.
MecAdoo, 46 N. D. 344, 179 N. W 710.

Injury must result in whole or in part from negligence of employer, or by reason
of defect or insufficiency in machinery. Froelich v. Northern P. R. Co. 42 N. D.
550, 173 N. W 822,

Negligence, basis of liability. Wingen v. Minneapolis, St. P. & S. Ste. M. R.
Co. 42 N. D. 517, 173 N. W, 832,

See also Vanevery v. Minneapolis, St. P. & S. Ste. M. R. Co. 41 N. D. 599, 171
N. W, 610.

Master and Servant, 26 Cye. 1076-1079, 1121-1133, 1360-1361, 1369-1378;
Death, 17 C. J. p. 1201, § 51, p. 1210, § 58, pp. 1240-1242, §§ 89-92.

What constitutes a defect in the ways of a railroad company within employers'
liability acts. 19 L.R.A.(N.S.) 738.

Effect of employers’ liability acts on master’s duty to furnish safe appliances
when prepared by fellow servants. 4 L.R.A.(N.S.) 229,

Effeet of employers’ liability acts on common law aetion. 12 L.R.A.(N.S.) 1038.

Scaffolding, ladders, ete., as ways, works, ete., within the meaning of employers’
liability aets. L.R.A.1915F, 1036.

Duty under employers’ liability acts of owner to servants of contractor or of

principal contractor to servants of sub-contractor as to conditions of place or
appliance. L.R.A.1917D, 991.

Injured employee’s right to reach fund under employers’ liability aets. 7 L.R.A.
(N.S.) 958.

- Who may raise question that employers’ liability act involves unconstitutional
diserimination. 32 L.R.A.(N.S.) 958.

Retroactive effect of statutes relating to employers’ liability for injuries to
servants. 44 L.R.A.(N.S.) 841.

Railroad employees contemplated by state employers’ liability statutes. 18 R.
C. L. 848.

§ 4803a2. Contributory negligence; effect. In all actions hereafter brought
against any such common carrier by a steam railroad under or by virtue of any
of the provisions of this act to recover damages for personal injuries to any
employee, or where such injuries have resulted in his death, the fact that the
employee had been guilty of econtributory neghgence, shall not bar a recovery;
but the damages shall be diminished by the jury in proportion to the amount
of negligence attributed to such employee. Provided, that no such employee
who may be injured or killed, shall be held to have been guilty of contributory
negligence in any case where the violation of such common carrier of any state
or Federal statute enacted for the safety of employees, contributed to the in-
jury or death of such employee. [Laws 1915, ch. 207, § 2.] .

Master and Servant, 26 Cye. 1229-1231, 1246, 1458; Damages, 17 C. J. p. 930,
§ 230; Death, 17 C. J. pp. 1240-1242, §§ 89-92.

Burden of proving contributory negligence under employers’ liability acts. 33
L.R.A.(X.S.) 1218.

Diminution of damages by proof of contributory negligence. 18 R. C. L. 828
and Supps,

Abolition of defense of contributory negligence in Employers’ Liability Acts.
18 R. C. L. 638 and Supps.

§ 4803a3. Assumption of risk. In any action brought against any common
carriev undev or by virtue of any of the provisions of this act to recover dam-
ages for injuries to, or death of any of its employees, such employee shall not
be held to have assumed the risk of his employvment, in any ecase where the

violation by such common ecarrier of any state or Federal statute enacted for
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the safety of employees, contributed to the injury or death of such employees.
[Laws 1915, ch. 207, § 3.]
Master and Servant, 26 Cye. 1180.
Abolition of assumptions of risk in Employers’ Liability Acts. 18 R. C. L. 682.
Assumption of risk. 18 R. C. L. 830 and Supps.

§ 4803a4. Contract exempting from liability void. Any contract, rule, regu-
lation, or device whatsoever the purpose or intent of which shall be to enable
any common carrier to exempt itself from any liability created by this act, shall,
to that extent, be void. Provided, that in any action brought against such com-
mon carrier, under or by virtue of any of the provisions of this act, such com-
mon carrier may set off therein, any sum it has contributed or paid to any in-
surance relief benefit or indemnity that may have been paid to the injured
employee or to the person entitled thereto on account of the injury or death,
for which said action was brought. [Laws 1915, ch. 207, § 4.]

Master and Servant, 26 Cye. 1094; Damages, 17 C. J. p. 928, § 227.
Contracts for exemption from liability. 18 R. C. L. 831 and Supps.

§ 4803ab. Limitation of actions. No action shall be maintained under this
act, unless commenced within two years from the date the cause of action ac-
crued. [Laws 1915, ch. 207, § 5.]

Limitations of Actions, 37 C. J. p. 774, § 112,
Limitation of actions under Employers’ Liability Acts. 18 R. C. L. 859 and
Supps.

§ 4803a6. Receivers included as carriers. The term common carrier as used
in this act, shall include the receiver or receivers or other persons or corpora-
tions charged with the duty of the management and operation of the business
of a common carrier. [Laws 1915, ch. 207, § 6.]

Receivers, 34 Cyec. 410.

§ 4803a7. Survival of right of action. Any right of action given by this
act to a person suffering injury shall survive to his or her person represented
for the benefit of the surviving widow or husband and children of such em-
ployee, and if none, then to such employee’s parents, and if none, then to the
next of kin dependent upon such employee; but in such case, there shall be only
one recovery for the same injury. {[Laws 1915, ch. 207, § 7.]

Abatement and Revival, 1 C. J. p. 200, § 373.
Survival of employee’s right of action. 18 R. C. L. 840 and Supps.

ARTICLE 29.—FELLOW SERVANT AND CONTRIBUTORY NEGLIGENCE ACT.

§ 4804. Comp. Laws, 1913,

Section is constitutional when applied to railroad employee, injured through
negligence of fellow servant, while unloading freight from a car, which is to be
sent out immediately in same or different train. Gunn v. Minneapolis, St. P. &
S. Ste. M. R. Co. 34 N. D, 418, 158 N. W. 1004.

Constitutionality of section, upheld. Peterson v. Fargo-Moorhead Street R. Co.
37 N. D. 440, 164 N. W. 42,

See also Kanable v. Great Northern R. Co. 45 N. D. 619, 178 N. W. 999,

§ 48056. Comp. Laws, 1913.

Negligence of street railway company, in maintaining switeh in loose and im-
perfect condition question for jury. Contributory negligence of servant in oper-
ating car, question for jury. Peterson v. Fargo-Moorhead Street R. Co. 37 N. D.
440, 164 N. W. 42,

See also Bauer v. Great Northern R. Co. 40 N. D. 542, 169 N. W. 84; York v.
General Utilities Corp. 41 N. D, 137, 170 N. W. 312; Kanable v. Great Northern
R. Co. 45 N. D. 619, 178 N. W. 999,

§8 4806, 4807. Comp. Laws, 1913.
Kanable v. Great Northern R. Co. 45 N. D. 619, 178 N. W, 999,
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ARTICLE 30.—MISCELLANEOUS.

§§ 4810, 4811. Comp. Laws, 1913
McLane v. Scofield, — N. D. —, 191 N. W, 842,

CHAPTER 14A.

EXTENSION OF STREET CAR LINE.

Explanatory note. This article (§§ 4811a1-4811a3) was repealed by Laws 1919, ch.
207 (§ 4811a4, post).

§ 4811al. Extension of state street car line. In connection with the ereec-
tion and construction of public buildings at the capitol and for the purpose of
transferring locomotive engines, freight cars and other cars, fuel, building
material and workmen and employees of the state of North Dakota. The state
board of control is hereby empowered and authorized to extend the present state
street ear line from its present terminus near the McKenzie hotel to the center
of Tenth street, hence north to the boulevard, thence west to the center of
Ninth street, and again north on the grade to the capitol. [Laws 1919, ch. 207,

1.

g Ex]planat-ory note, The above section was repealed by § 4811a4, post.

§ 4811a2, Utilizing convict labor. The state board of control shall utilize
the labor of the comvicts in the state penitentiary not otherwise employed ac-
cording to law, and it is hereby made the duty of the warden of said peniten-
tiary, whenever requested by said board, to place any and all available convicts
of proper character and condition that he may have in his charge, with proper
guards and attendants therefor, at the disposal of said board to be used in per-
forming the labor required in extending said street car line. They shall also
make necessary arrangements with the city officials of Bismarck, and offieials
of the Soo Railway Company by which said street car line may be extended and
connected with the Soo Railroad for the purpose of transferring locomotive
engines, freight and other cars thereon. [Laws 1919, ch. 207, § 2.]

Explanatory note. The above section was repealed by § 4811a4, post.
Constitutional objections to conviet labor contraets. L.R.A.1916D, 660.
Ordinance against conviet labor in streets. 39 L.R.A. 680.

Power to compel prisoner to labor. 27 L.R.A. 593.

Compelling prisoner to labor as cruel and unusunal punishment. L.R.A.1915C,
562.

Right to compel prisoners to labor. 21 R. C. L. 1176.

§ 4811a3. Appropriation. For the purpose of carrying out the provisions
of this act, the sum of $40,000 or so much thereof as may be necessary is liereby
appropriated from the interests and income of the Capitol building fund not
otherwise appropriated. [Laws 1919, ch. 207, § 3.]

Explanatory note. The above section was repealed by § 4811a4, post,

§ 4811a4. Chapter 207 of the Session Laws of North Dakota for the year’
1919 (§§ 4811a1-4811a3, ante) is hereby repealed. [Laws 1919, Sp. Sess. ch.
57, § 1.]

CHAPTER 15A.

TELEPHONE COMPAXIES, PLACING UNDER CONTROL OF RAILROAD COMMIS-
SIONERS.

§ 4812al. Telephone company defined. The words, “telephone company,”

as used in this act, shall embrace all persons, firms, corporations or other or-
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ganizations engaged in the business of furnishing means of communication by
telephone, within the state of North Dakota. [Laws 1915, ch. 209, § 1.]
Telegraphs and Telephones, 37 Cye. 1607,

§ 4812a2. Telephone companies declared to be common carriers. All per-
sons, firms, corporations and other organizations engaged in the business of
furnishing means of communication by telephone, within this state, are hereby
declared to be common ecarriers, and the board .of railroad commissioners of this
state is hereby given general supervision of such common carriers. [Laws
1915, ¢h. 209, § 2.]

Telegraphs and Telephones, 37 Cye. 1611.

Business of telephone company as affected with public interest subjeeting them
to regulation and control as to rates. 6 L.R.A.(N.S.) 835.

Right of telephone company to requive patron to pay for installing or transfer-
ring instruments. 30 L.R.A.(N.S.) 1088.

Telephone companies as common carriers. 26 R. C. L. 487 and Supps.

§ 4812a3. Schedules of rates to be flled with the commission. The commis-
sion shall have power to require every such telephone company, within such
times as it shall fix and in such form and detail as it may require, to file with
said commisston schedules showing all rates and charges which are established
and in effect at the time, for any service rendered to the public by such tele-
phone company within this state, and also to file with and as a part of every
such schedule all rules and regulations that in any manner affect the rates
charged or to be charged for such service, and such telephone company shall
not thereafter make any changes in said schedules, rates or charges other than
those named in said schedule, without first securing the consent of the commis-
sion. [Laws 1915, ch. 209, § 3.]

Telegraphs and Telephones, 37 Cye. 1630.

Power of municipality apart from contraet to regulate rates to be eharged by
telephone ecompany. 43 L.R.A.(N.S.) 994,

Return to which telephone company is entitled. 31 A.L.R. 825,

Incorporation of territory into munieipality as affecting existing contract as to
telephone rates in that territory. L.R.A.1916A, 1071.

Construction of franchise or statute as respects rates and service of telephone
company. 14 AL.R.1385.

§ 4812a4. Schedule of rates to be on flle for public inspection. The com-
mission may require any telephone company to keep on file and accessible to
the public, at any ecity, village or town in which the telephone company has an
office, a schedule of such rates and charges as the commission may deem neces-
sary. [Laws 1915, ch. 209, § 4.]

§ 4812ab. Hearing for change in schedule of rates or inadequacy of service.
‘Whenever any telephone company, municipality, or twenty-five (25) patrons
of a telephone company within any municipality or territory contiguous there-
to, shall make eomplaint to the commission of the unreasonableness or inade-
quacy of any rate or charge, or inadequacy of service rendered by such telephone
company, the commission shall fix a date for a hearing and give reasonable no-
tice thereof to the partics interested and after such hearing had, shall fix a
reasonable rate or schedule of rates, or order such telephone company to fur-
nish and maintain such service as its patronage may warrant. [Laws 1915, ch.
209, § 5.

’ §Tel]egraphs and Telephones, 37 Cyc. 1629-1630, 1655.
Change in rates of telephone companies, 26 R. C. L. 541 and Supps.

§ 4812a6. Discrimination unlawful. It shall be unlawful for any telephone
company to make or give any undue or unreasonable preference or advantage
to any person, firm or corporation, or to subject any person, firm or corporation
to any undue or unreasonable prejudice or disadvantage in the service rendered

by it to the publie, or charge or receive for any such service rendered, more or
N. D. C. L.—64. 1009
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less than the rates, tolls and charges provided for in the schedules then on file
with the board of railroad commissioners, provided, that nothing in this act
shall be construed to prevent any telephone company from furnishing free tele-
phone service, or service at reduced rates to its officers, agents, servants or
employees. [Laws 1915, ch. 209, § 6.]
Telegraphs and Telephones, 37 Cye. 1652-1655. g
3 Discrimination Dy requiring payment of rental in advance. 30 L.R.A.(N.S.)
15. :
Right of telephone company to discriminate as to rates. 36 L.R.A.(N.S.) 561.
Giving of free service or reduced rates to governmental agencies, cities, schools,
charities, ete., as an unlawful diserimination. L.R.A.1918D. 904,
Franchise provisions for free or reduced rates as within constitutional or statu-
tory provisions prohibiting diserimination. 10 A.L.R. 504, 15 A.L.R. 1200.
Discrimination as to rates by telephone companies. 26 R. C. L. 545 and Supps.

§ 4812a7. The board of railroad commissioners may require accounts to be
filed and prescribed forms of books to be used. The commission may require
telephone companies to keep and render to said commission in the manner and
form prescribed by it, uniform and true accounts of all business transacted,
said commission may also prescribe the forms of all books, accounts and records
required to be kept by telephone companies, and each telephone company shall
keep and render its books, accounts and records accurately and faithfully in
the manner and form prescribed by the commission, and shall comply with all
directions of the commission relating to such books, accounts and records. All
such books, accounts and records required to be kept and rendered to the comn-
mission, and all books, accounts and records which the commission shall require
to be kept by such telephone company, shall conform as nearly as possible to
similar forms prescribed by the Interstate Commerce Commission. Whenever
the commission shall have prescribed forms of any books, accounts and records,
no telephone company shall keep any other books, accounts and records of its
business than those preseribed or approved by the commission or prescribed by
the laws of the United States, except auxiliary and explanatory accounts and
records. The commission shall cause to be prepared suitable blanks for all
reports required to be rendered to it, and shall furnish such blanks to each of
said telephone companies. [Laws 1915, ch. 209, § 7.]

Telegraphs and Telephones, 37 Cye. 1629,

§ 4812a8. Value of properties may be determined. The commission shall
have power to investigate and determine the value of all the property used
or useful by such telephone company, whenever it deems the determination of
such value necessary in order to properly carry into effect any of the provisions
of this act. Before the final determination of the value of the property of
any such carrier, the commission shall give reasonable notice to parties inter-
ested, hold a public hearing as to such valuation at which hearing any party
interested may appear and be heard. The commission may at any time, upon
its motion make a re-valuation of said property. [Laws 1915, ch. 209, § 8.]
126\9110wance for depreciation in telephone plant in fixing rates. 38 LR.A(XN.S)

Valuation for rate-making purposes as affected by advance in price eonditions
due to World War. 20 A.L.R. 555.

§ 4812a9. Permit to be obtained for construction of plants. No telephone
company shall exercise any rights or privileges for the purpose of constructing
in any town, village or city of this state any new plant, duplicating any existing
plant or any part thereof, or the removal or discontinuance of any plant or
auy part thereof, without first having obtained the permission and approval of
the board of railroad commissioners, [Laws 1915, ch. 209, § 9.]

Explanatory note. The above section was repealed by § 4609¢55, ante.

Regulation of telephone companies. 26 R. C. L. 514 and Supps.
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§ 4812a10. Unnecessary duplication of exchanges prohibited. Whenever
any telephone company furnishes adequate service and supplies the reasonable
wants of the people of the city or community in which it is operating, and
complies with the orders of the commission, said commission shall not grant to
any other telephone company the right to compete with such carrier until after
a public hearing of all parties interested, and finding by the commissioners
that the public convenience and necessity may require such competing plant,
provided, that nothing in this act shall be held to prevent any telephone com-
pany from extending its lines within the limits of any city or village in which
it is at the time lawfully operating a local telephone exchange. [Laws 1915,
ch. 209, § 10.]

Telegraphs and Telephones, 37 Cye. 1626.

§ 4812a11., Physical connection; joint rates; cost of physical connection,
and physical connection defined. Every telephone company shall permit a
physical connection or connections to be made and furnish telephone service
betwecn its telephone system or toll lines and the telephone system or toll lines
operated by another such company at any common point, providing that the
construction and equipment of each company affected is such as to permit of
an efficient joint service whenever public convenience and necessity requires
such physical connection or connections, and such physical connection or con-
nections will not result in the substantial injury to the owner or to the users
of such telephone companies nor in any substantial detriment to the service to
be rendered by such companies. The commission shall have the power on
reasonable notice and hearing as in this act provided, to order plysical con-
nections and preseribe joint rates or charges for service by or over such ron-
nected lines, and in case such through lines and joint rates b8 not established
by telephone companies named in any such order, within the time specified, the
commission shall have the power, by order to establish the same and fix the
just and reasonable rates and charges to be charged for such through service and
to declare the portion thereof to which each of said companies affected thereby
shall be entitled and the manner in which the same shall be secured and paid.
The cost of making such physical connection or connections shall be shared by
the companies making such connection or connections in such portion as they
shall agree upon or in case of disagreement the commission shall enter an order
directing one of the companies which is to be joined by physical connection
with another to perform the actual work of conmnecting up the two lines, or
telephone companies, as the case may be, and file with the commission a state-
ment of the cost of performing the work ordered, as soon as the work ordered
shall have been completed, and after such statement has been filed the commis-
sion shall order such company joined to pay such share of the expenses of
making such connection as the commission may deem just and reasonable. The
term, “physical connection,” as used in this section shall mean such number of
trunk lines or complete wire circuits and connections as may be required to
furnish reasonably adequate telephone service between such different telephone
companies, or different telephone systems. [Laws 1915, ch. 209, § 11.]

Telegraphs and Telephones, 37 Cye. 1656.

Requiring connection or joint use of properties of telephone companies as a
taking for which compensation must be made. 50 L.R.A.(N.S.) 652; L.R.A.1916E,
759; L.R.A.1917E, 1083.

Right and duty of telephone companies to make connection of exchanges or
lines. 11 A.L.R. 1204

Regulations or provisions upon requiring physical connection of telephone lines.
16 A.L.R. 352.

Connection of telephone lines. 26 R. C. L. 519 and Supps.

§ 4812a12. Procedure of hearing before the commisgion. Upon the filing
with the commission of any complaint under this act, the commission shall fix

a date for the hearing of such complaint and shall mail to the telephone com-
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pany, municipality or persons against whom such complaint is made, or other
persons interested in said complaint, a copy thereof and give reasonable notice
of the date set for hearing said complaint prior to such hearing, to the tele-
phone company of which complaint is made, or any municipality or other per-
sons who may be interested in the subject matter of said complaint, such tele-
phone company, municipality or other persons interested may appear and make
written answer thereto, and shall be entitled to be heard and introduce evi-
dence thereon. The commission shall have the power and upon the demand of
any party appearing in said proceeding shall appoint a shorthand reporter who
shall take the evidence offered or introduced at said hearing. The commission
shall have the power to require any party to said hearing, to produce any books,
records, papers or other documents material to said inquiry, and shall have the
power to subpena and compel the attendanee of any witnesses. At the con-
clusion of any hearing, the commission shall make a finding of fact, and issue
their order in accordance therewith, and such facts shall be prima facie evidence
in any proceeding to enforce the order made on such hearing. [Laws 1915,
ch. 209, § 12.]
Telegraphs and Telephones, 37 Cye. 1629,

§ 4812a13. Other sections which may apply. Except as otherwise provided
in this act, or except where the same may in any way conflict with any of the
provisions herein contained the following sections of the Compiled Laws of
North Dakota for the year 1913, and all amendments thereof shall apply also
to telephone companies, to-wit: Sections 4719, 4726, 4727, 4729, 4730, 4731,
4732, 4733, 4736, 4738, 4741, 4742, 4743, 4744, 4745, 4746, 4747, 4759, 4761
and 4763. [Laws 1915, ch. 209, § 13.]

. § 4812a14. Penalty. Whenever the commission shall enter an order in com-
pliance with the provisions of this act, it shall be compulsory for such person
or company upon whom such order is served to comply with said order and fail-
ing to do so, such person or company in default shall forfeit to the state of
North Dakota, on suit by the state’s attorney of the county wherein such default
occurred, the sum of ten dollars ($10.00) for each and every day they so neglect
to comply with such order of the commission. [Laws 1915, ch. 209, § 14.]
Telegraphs and Telephones, 37 Cye. 1629, 1702-1709.

Construetion of statutes imposing penalties on telephone companies. 26 R. C. L.
617,

§ 4812a15. The word ‘“commission” defined. The word “commission”
wherever used in this act shall mean, “the state board of railroad commis-
sioners.” [Laws 1915, ch. 209, § 15.]

§ 4812a16. Repeal. All acts or parts of acts conflicting with the provisions
of this act are hereby repealed in so far as they are inconsistent herewith; pro-
vided, however, that the provisions of this act shall not abrogate or repeal any
existing powers now possessed by any city, town or village in this state. [Laws
1915, ¢h. 209, § 16.]

§ 4812a17. Emergency. Wlereas, an emergency is declared to exist in this
that there is now no adequate law for the control of telephone companies, this
act shall take effect and be in force immediately from and after its passage and
approval. [Laws 1915, ch. 209, § 17.]

CIIAPTER 15B.

MUTUAL TELEPHONE COMPANIES,

§ 4812bl. Mutual telephone companies defined. The words “mutual tele-

phone company” as used in this act shall mean any number of persons, number-
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ing fifteen or more, associated in a company or corporation engaged in the
business of furnishing communication by telephone within the state of North
Dakota, primarily for their own convenience and not for profit, the expenses
of such company or corporation being met by assessments on the individual
members except as herein provided. [Laws 1919, ch. 234, § 1.]

§ 4812b2. Mutual telephone companies declared to be common carrier.
Mutual telephone companies when their line or lines are of standard construe-
tion with either grounded eircuit or metallic circuit, and equipped with stand-
ard instruments are hereby declared to be common carriers and as such shall
come under chapter 209 of the Compiled Laws of 1915 (§§ 4812a1-4812al7,
ante) except as herein provided. [Laws 1919, ch. 234, § 2.]

Telegraphs and Telephones, 37 Cye. 1611,

§ 4812b3. Assessments. It shall be the duty of any Mutual Telephone Com-
pany to make assessments sufficient to meet the expenses of the system and to
provide a sinking fund sufficient to cover depreciation. [Laws 1919, ch. 234,

§3.]

§ 4812b4. Extengion of line and system. Mutual Telephone Companies shall
be deemed established for the community in which the system is built, and
the by-laws of such companies shall make provisions for toll stations for takmg
on new members and for taking on transient persons as renters; provided, how-
ever, the number of such renters’ telephones shall not exceed one- fourth the
entire number of telephones in the system. [Laws 1919, ch. 234, § 4.]

Telegraphs and Telephones, 37 Cye. 1613.

§ 4812b5. Unnecessary duplication, etc. Section 10 of the Compiled Laws
of 1915 (§ 4812al10, ante) shall not be construed as prohibiting mutual tele-
phone companies or corporations, with lines in rural sections from making
physical connections with the telephone systems of two or more towns, villages,
or cities, through such lines, as the benefits to its members may merit. [Laws
1919, ch. 234, §5]

Telegraphs and Telephones, 37 Cye. 1629.

§ 4812b6. Physical connections. Any telephone company operating within
a town, village or city shall not deny physical connection to any mutual tele-
phone company operating in the community adjoining said town, village or city,
nor shall any contract between any such companies abridge in any way the
rights of either company to extend its lines or to make physical connection with
any other telephone company. [Laws 1919, ch. 234, § 6.]

Telegraphs and Telephones, 37 Cye. 165§.
Connection of telephone lines. 26 R. C. L. 519 and Supps.

§ 4812b7. Repeal. All acts or parts of acts conflicting with the provisions
of this act, are hereby repealed, as far as they are inconsistent herewith; pro-
vided, however, that the provisions of this act shall not abrogate any existing
powers now in the possession of any town, village or city in this state. [Laws
1919, ch. 234, § 7.]

CHAPTER 18.

INSURANCE CORPORATIONS.

ArTICLE 2. ProvisioNs CoMmoN To ALL DoMESTIC INSURANCE COMPANIES, §§
4835-4844.
3. Domestic Lire INsuraNcE CoMPANIES To DEPOSIT SECURITIES
wiITH INSURANCE COMMISSIONER, § 4848a.
4a. Lire AND ACCIDENT INSURANCE, LICENSE, REBATES, MISREPRESEN-
TATIONS, §§ 4854al 4854a10.
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5a. MuTuaL INSURANCE, CLASSIFICATION, §§ 4856al, 4856a2.
8. SALARIES OF OFFICERS AND AGENTS OF LIFE INSURANCE COMPANIES,

§§ 4859, 4860.

10. Provisions PeEcuLiaArR To DomMEsTIC STOCK INSURANCE COMPANIES,
§§ 4863-4867.

11. Provisions PEcvLiar To Domestic MurTUuAL INSURANCE CoMmPA-
NIES, §§ 4871, 4874.

11a. INcOrRPORATED MUTUAL INSURANCE CoMPANIES, §§ 4881a1-4881a21.

12. SurprLus ofF LiFE INsURANCE CoMPANY, § 4884,

14. Provisions Pecuriar To MuTuAL HaiL INsurRANCE COMPANIES,
§§ 4894-4901.

15. TiMe WHEN HaiL INsurancE Povicies TAke Errect, § 4902,

16. ProvisioNns PecunLiar To FipeLity INSURANCE CoMPANIEs, §§
4904, 4905.

17. ProvisioNns PEcuLIAR TO FOREIGN INSURANCE CoumPANIES, § 4913,

18. Provisions (CommON To ALL INsURANCE ComPaNIEs, §§ 4915-
4929.

18a. DissoLUTION OF INSOLVENT DoMEsTIC INSURANCE CoMPANIES, §§
4930a1-4930a9.

20. County MuTuaL CoMPANIES, §§ 4932—4950a21.

23. LicENSING INSURANCE AGENTS, § 4959.

25. PRrOTECTION OF INSURANCE AGENTS, §§ 4964al, 4964a2.

ARTICLE 2.—Provisions CoyMyox To ALL DoyEsTIC INSURANCE (COMPANIES.

§ 4835. Comp. Laws, 1913.
Porter v. Northern F. & M. Ins. Co. 36 N. D. 199, 161 N, W, 1012,

§ 4836. How, and for what purpose, formed. Any number of persons, not
less than seven, may form a corporation to carry on the business of insurance,
either upon the stock or mutual plan, against loss or damage by fire, lightning,
cyclone, tornado, hail or theft, or the risks of inland navigation and transporta-
tion, or to make insurance upon the lives of persons and every insurance per-
taining thereto, and against accidental injuries including the granting, pur-
chasing and paying of annuities and indemnities and to transact fidelity insur-
ance and corporate suretyship; also including imsurance upon automobiles, cov-
ering in one policy or in separate policies fire, theft, property damaged, lia-
bility and collision insurance. An insurance company incorporated under the
provisions of this chapter shall have power to make insurance of any of the
kinds hereinbefore mentioned, which shall have been expressed in its articles
of incorporation. [Laws 1917, ch. 140, § 1.]

Insurance, 32 C. J. pp. 1004-1006, §§ 4448, p. 1013, § 57, pp. 1018-1020, §§ 67—
68, p. 1027, § 79.
Formation of insurance companies. 14 R. C. L. 844.

§ 4844. Dividends only from surplus profits; profits, how estimated. No
domestic fire insurance company shall make any dividends exeept from the
surplus profits arising from its business; and in estimating sueh profits there
shall be reserved therefrom a sum equal to forty per cent of the amount of
premiums on all unexpired risks and policies, which amount so reserved, is
hereby declared to be uncarned premiums; and there shall also be reserved
all sums due the company on bonds, mortgages, stocks and book accounts of
which no part of the prvineipal or interest thereon has been paid during the
year preceding such estimate of the profits, and upon which suit for fore-
closure or collection has been commenced, or which after judgment has been
obtalued thercon shall have remained more than one year unsatisfied and on
which interest shall not have been paid. [Laws 1917, ch, 141, § 1.]

Insurance, 32 C. J. p. 1018, § 66, p. 1030, § 84.

Deelaration of dividends by insurance companies. 14 R. C. L. 844,
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ARTICLE 3.—DoMEsTIC LiFE INSURANCE COMPANIES TO DEPOSIT SECURITIES
WITH INSURANCE COM MISSIONER.

§ 4848a. Valuation of securities. All bonds or other evidences of debt hav.
ing a fixed term and rate held by any life insurance company, assessment life
association or fraternal beneficiary association authorized to do business in this
state may, if amply secured and not in default as to principal and interest, be
valued as follows: If purchased at par, at the par value; if purchased above
or below par, on the basis of the purchase price adjusted so as to bring the
value to par at maturity and so as to yield in the meantime the effective rate
of interest at which the purchase was made; provided that the purchase price
shall in no case be taken at a higher figure than the actual market value at
the time of purchase; and, provided further, that the commissioner of insur-
ance shall have full discretion in determining the method of calculating values
according to the foregoing rule. [Laws 1921, ch. 80, § 1.]

Insurance, 32 C. J. pp. 988-989, §§ 18-19.

ARTICLE 4a.—LiFE AND ACCIDENT INSURANCE, LICENSE, REBATES, MISREPRESEN-
TATIONS.

§ 4864al. Agents must not act without certificate. No agent shall act
for any life or accident insurance company directly or indirectly in taking
risks or transacting the business of insurance without procuring from the
commissioner of insurance a certificate of authority, stating that such cor-
poration or company has complied with all requirements of law and is au-
thorized for transaction of business in this state. The commissioner of in-
surance may submit to any person, making application for license as insurance
agent, any interrogatories on forms and supplements such as he shall prepare,
to which the applicant shall first make answer, in writing and under oath, to
the end that the commissioner of insurance may satisfy himself that said ap-
plicant is worthy of a license. [Laws 1923, ch. 236, § 1.]

Insurance, 32 C. J. p. 999, §§ 32-34.

Effect of agent’s failure to procure license. 1 L.R.A.(N.S.) 1169.

Regulation of insurance agents and brokers. 14 R. C. L. 858 and Supps.

Prohibiting insurance agent from acting without certificate of authorty. 14 R.
C. L. 866 and Supps.

§ 4854a2. Rebates and inducements prohibited.” No insurance agent or soli-
eitor, personally or by any other party, shall offer, promise, allow, give, set off,
or pay, directly or indirectly, any rebate of, or part of, the premium payable
on the policy or on any policy or agent’s commission thereon, or earnings,
profit, dividends, or other benefit founded, arising, aceruing or to accrue there-
on or therefrom, or any special advantage in date of policy or age of issue, or
any paid employment or contract for services of any kind, or any other valu-
able consideration or inducement, to or for insurance on any risk in this state,
now or hereafter to be written, which is not specified in the policy contract of
insurance ; nor shall any such agent or solicitor, personally or otherwise, offer,
promise, give option, sell or purchase any stocks, bonds, securities, or property,
or any dividends or profits aceruing or to accrue thereon, or other thing of
value whatsoever, as inducement to insurance or in connection therewith.
Nothing in this section shall be construed to prevent the taking of a bona fide
obligation, with legal interest, in payment of any premium. [Laws 1923, ch.
236, § 2.

’ §Ins]urance, 32 C. J. p. 986, § 15, pp. 1001-1002, §§ 39-40, p. 1003, § 42, p. 1193,
§ 326.
Power of agent to accept cancelation of his own indebtedness in payment of

premium., L.R.A.1915A, 686.
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Applicability of statute against rebates and discrimination to allowance by
agent to insured of part of former’s commissions. 23 L.R.A.(N.S.) 722,
Rebates. 14 R. C. L. 961 and Supps.

§ 4854a3. Insured persons and applicants for insurance prohibited from ac-
c.pting rebates. No insured person or party or applicant for insurance shall,
directly or indirectly, receive or accept, or agree to receive or accept, any re-
bate of premium, or of any part thereof, or all or any part of any agent’s or
solicitor’s commission thereon or any favor or advantage, or share in any ben-
cfit to acerue under any policy of insurance, or any valuable consideration or
inducement, other than such as are specified in the policy. [Laws 1923, ch.
236, § 3.

' §Ins]nrance, 33 C. J. pp. 1001-1002, §§ 39-40, p. 1004, § 43, p. 1193, § 326.
Rebates. 14 R. C. L. 961 and Supps.

§ 4854a4. Misrepresentation of terms of policy and future dividends by
agents or solicitors. No agent or solicitor of any life or accident insurance
company or association, shall issue, circulate, or use, or cause or permit to be
issued, circulated or used, any written or oral statement or eircular misrepre-
senting the terms of any policy issued or to be issued by such company or asso-
ciation, or make an estimate, with intent to deceive, of the future dividends
payable under such policy. [Laws 1923, ch. 236, § 4.]

False Pretenses, 25 C. J. p. 595, § 18, p. 596, § 22, p. 659, § 101.

§ 4854ab. Misrepresentations, et cetera, for purpose of inducing policyhold-
ers to drop present policies and insure with other companies, et cetera. No
agent or solicitor of any life or accident insurance company or association,
shall make any misrepresentation or incomplete comparison of policies, oral,
written, or otherwise, to any person insured in any company or association, for
the purpose of inducing or tending to induce a policyholder in any company
or association to lapse, forfeit, or surrender his insurance therein, and to take
out a policy of insurance in the same or another company or association insur-
ing against similar risks. [Laws 1923, ch. 236, § 5.]

False Pretenses, 25 C. J. p. 595, § 18, p. 596, § 22, p. 659, § 101.

§ 4854a6. Revocation, et cetera, of license. Upon satisfactory evidence of
the violation of any of the provisions of this act by any agent or solicitor of
any life or accident insurance company or association, the commissioner of
insurance shall suspend or revoke the license of such offending solicitor or
agent; and he shall have the right, in his diseretion, to refuse, for a period of
not to exceed one year thereafter, to issuc a new license to such offending
agent or solicitor. When a certificate shall be refused or suspended or re-
voked, the party aggrieved may appeal to the district court of Burleigh coun-
ty. [Laws 1923, ch. 236, § 6.] '

Insurance, 32 C. J. p. 1000, § 35.

§ 4864a7. Penalty. Any agent or solicitor of any lifec or accident insurance
company or association, or any other persou violating the provisions of this
act shall be guilty of a misdemeanor, and, upon conviction thereof, shall be
sentenced to pay a fine of not more than five hundred dollars ($500.00) for
each and every violation, or, at the discretion of the eourt to imprisonment in
the county jail for a period of not more than six months, or both. [Laws
1923, ch. 236, § 7.]

g Insurance, 32 C. J. p. 986, § 15, p. 1003, § 42; False Pretenses, 25 C. J. p. 636,
97.

§ 4854a8. Production of evidence. No person shall be excused from testify-
ing. or from producing any books, papers. contracts, agreement, or documents,
at {lie trial or hearing of any person charged with violating any of the provi-
sions of this aet on the ground that such testimony or evidence may tend to

Incviminate himself; but no person shall be proseented for any act concerning
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which he shall be compelled so to testify or produce evidence, documentary
or otherwise, except for perjury committed in so testifying. [Laws 1923, ch.
236, § 8.]
Witnesses, 40 Cye. 2543.
Compulsory production of books and papers as violation of privilege of wifness
against self-inerimination. 28 R. C. L. 437.
Immunity of witness. 28 R. C. L. 440.

§ 4854a9. State’s attorney to prosecute. Upon evidence satisfactory to the
commissioner of insurance that any of the provisions of this act have been
violated by an agent, solicitor or any other person, he shall certify to the state’s
attorney of the county in which the violation occurred, all evidence thereof in
his possession; and it shall be the duty of such state’s attorney to prosecute
the case. [Laws 1923, ch. 236, § 9.]

§ 4854a10. Fraternal benefit societies not within provisions. Provided noth-
ing in this act shall be construed as applying to fraternal benefit societies.
[Laws 1923, ch. 236, § 10.]

Beneficial Associations, 7 C. J. p. 1055, § 2.

ARTICLE 5a.—MUTUAL INSURANCE, CLASSIFICATION.

§ 4856al. Paying dividends according to classification based on trade, occu-
pation or profession. Any Mutual Insurance Company, writing fire, accident
or other forms of insurance protection, now doing business in, or in the future
admitted to do business in the state of North Dakota, may on their own motion,
or at the request of polieyholders, pay dividends to the different classes of
policyholders based upon the losses sustained as compared with the income
received from those engaged in a particular trade, occupation or profession.
[Laws 1923, ch. 235, § 1.]

Insurance, 32 C. J. p. 1030, § 84.

§ 4856a2. Determination of rate of dividends for different classes. In de-
termining the rate of dividend due a given trade, occupation or profession,
the income received and losses sustained shall be tabulated for a period of not
less than five years immediately preceding the determination of such dividend
rate, and the return dividend to policyholders based upon the experience of
such period, after deduction for expenses and allowances for reserves as re-
quired by law. [Laws 1923, ch, 235, § 2.]

Insurance, 32 C. J. p. 1030, § 84.

ARTICLE 8.—SALARIES OF OFFICERS AND AGENTS OF LIFE INSURANCE COMPANIES,

§ 4859. Expenses of officers, how regulated. No domestic life insurance
company shall pay any salary, compensation or emolument to any officer, trus-
tee or director thereof, nor any salary, compensation or emolument amount-
ing in any one year to more than five thousand dollars to any one person,
firm or corporation unless such payment be first authorized by a vote of the
board of directors of such life insurance company. No such life insurance
company shall make any agreement with any of its officers, trustees or salaried
employees whereby it agrees that for services rendered or to be rendered he
shall receive any salary, compensation or emolument that will extend beyond
a period of twelve months from the date of such agreement; and no officer,
director or trustee, who is paid a salary for his services of more than one
hundred and fifty dollars per month, shall receive any other compensation or
emolument; provided, that the limitation as to time contained herein shall
not be construed as preventing a life insurance company from entering into
contracts with its agents for the payln(};e;lt of renewal commissions. No such
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company shall grant any pension to any officer, director or trustee thereof or
to any member of his family after his death. [Laws 1915, ch. 175, § 1.]
Insurance, 32 C. J. p. 986, § 15, p. 1025, § 76.

§ 4860. Repealed by Laws 1915, ch. 175, § 2.

ARTICLE 10.—PRovisioNs PEcuLIAR To DoMESTIC SToCK INSURANCE COMPANIES,

§ 4863. Capital stock required. No stock company shall be incorporated
under this chapter unless it has a capital stock of at least $250,000, twenty-five
per cent of which must be paid in previous to the issuance of any policy and
the residue within twelve months from the time of filing the articles of incor-
poration; provided, that the commissioner of insurance may for good cause
shown extend the time of payment of such residue for the further period of
not to exceed one year. No fire, cyclone, tornado, hail, marine, life or accident
insurance company of any other state, territory or nation shall hereafter be
admitted to do business in this state unless it has a paid-up capital stock of at
least two hundred and fifty thousand dollars in available cash assets, over and
above all liabilities for losses reported, expenses, taxes and reinsurance of all
outstanding risks. [Laws 1919, ch. 163, § 1.]

Porter v. Northern F. & M. Ins. Co. 36 N. D. 199, 161 N. W, 1012.
Insurance, 32 C. J. p. 1006, § 49.
Capital stock required on organization of insurance company. 14 R. C. L. 844.

§§ 4865, 4866. Comp. Laws 1913.

Section is not mandatory. Authority to levy assessment, proper subject of con-
tract ‘between insurance company, and stockholders, and assessments cannot be
levied and collected when the company has contracted that the stock shall be non-
assessable. Porter v. Northern F. & M. Ins. Co. 36 N. D. 199, 161 N. W. 1012.

§ 4867. Comp. Laws, 1913.
Porter v. Northern F. & M. Ins. Co. 36 N. D. 199, 161 N. W, 1012,

ARrTIcCLE 11.—Provisions Pecvriar 10 DoMEesTiIc MUuTUAL INSURANCE CoOM-
PANIES. :

§ 4871, Insured a member, notice of meetings, articles of incorporation, re-
newsal of term of corporate existence, by-laws. Every person insured by a
domestic mutual insurance company, other than life, shall be a member while
his policy or policies are in force, entitled to one vote only, and shall be noti-
fied of the time and place of holding its mectings by a written notice or by an
imprint on the back of each policy, receipt or certificate of renewal as follows,
to wit:

“The assured is hereby notified that by virtue of this policy he is a member

of the ... e mutual insurance com-
pany, and that the annual meetings of such company are held at its home
oficeonthe ............... day of ..., in each year at
............. o’clock.”

The blanks shall be duly filed and the same shall be deemed a sufficient
notice.

Articles of incorporation may be amended, the term of corporate existence
extended and by-laws adopted, amended or repealed at any annual meeting
or at a special mmeeting called for that purpose, by a two-thirds vote of the
members voting. The provisions of this section shall also apply to county
mutual insurance companies. [Laws 1917, ch. 139, § 1.]

Inzurance, 32 (. J. p. 1022-1024, §§ 70-74.
Members of mutual insurance companies. 14 R. C. L. 847 and Supps.

Explanatory note. Mutual membership eompanies of limited area to insure against
loss by fire, lightning or eyclone, see $% 4950a1-4950a21, post. The sections of this
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article although not expressly repealed by this article (§§ 4881a1-4881a21), should be
read in connection therewith in view of the provisions of § 4881a21, post.

§ 4874. Comp. Laws, 1913.
Ennis v. Retail Merchants Asso, Mut. F. Ins. Co. 33 N. D. 20, 156 N. W. 234.

ARTICLE 11a.—INCORPORATED MUTUAL INSURANCE COMPANIES.

§ 4881al. Organization; minimum number of members. Any number of per-
sons, not less than twenty, a majority of whom shall be bona fide residents of
this state, by complying with the provisions of this act, may become, together
with others who may hereafter be associated with them or their successors, a
body corporate for the purpose of carrying on the business of mutual insur-
ance as herein provided. [Laws 1919, ch. 164, § 1.]

Insurance, 32 C. J. p. 1020 § 68.
Formation of mutual insurance companies. 14 R. C. L. 846,

§ 4881a2. Articles of incorporation; contents. Any persons proposing to
form any such company shall subseribe and acknowledge articles of incorpo-
ration specifying :

(a) The name, the purpose for which formed, and the location of its prinei-
pal or home office, which shall be within this state;

(b) The names and addresses of those composing the board of directors in
which the management shall be vested until the first meeting of the members;

(e¢) The names and places of residence of the incorporators. [Laws 1919,
ch. 164, § 2.]

Insurance, 32 C. J. p. 1022 § 70.
Form and contents of articles of incorporation. 7 R. C. L. 54.

§ 4881a3, Corporate name; “Mutual” as necessary part. No pame shall be
adopted by such company which does not contain the word “mutual” or which
is so similar to any name already in use by any such existing corporation,
company or association, organized or doing business in the United States, as
to be confusing or misleading. [Laws 1919, ch. 164, § 3.]

Insurance, 32 C. J. p. 1020 § 68.

§ 4881a4. Articles of incorporation; filing; certified copy; certificate of com-
pliance with act. Such articles of incorporation shall be submitted to the
commissioner of insuranee, herein called “commissioner” and if found to com-
ply with this act, he shall approve and file the same in his office, The commis-
sioner shall thereupon deliver to the company a certified copy of such articles
with his certificate that such company has complied with this act. Such cer-
tified copy and certificate shall be filed in the office of the register of deeds
of the county in which the principal office of the company is located. [Laws
1919, ch. 165, § 4.]

Insurance, 32 C. J. p. 1022 § 70.
Filing or recording articles of incorporation. 7 R. C. L. 56 and Supps.

§ 4881ab. Legal existence; adoption of by-laws; transaction of business.
The company shall have legal existence from and after the date of filing of
such articles in the office of the register of deeds. The board of directors
named in such artieles may thereupon adopt by-laws, accept applications for
insurance and proceed to transact the business of such company; provided
that no insurance shall be put into force until the company has been licensed
to transact insurance as provided by this act. [Laws 1919, ch. 165, § 5.]

Insurance, 32 C. J. p. 1020 § 68, p. 1022 § 70, p. 1025 § 76.
By-laws of mutnal insurance corporations. 14 R. C. L. 848 and Supps.

§ 4881a6. Authority to insure or reinsure; kinds of insurance. Any com-
pany organized under the provisions of this act is empowered and authorized

to make eontracts of insurance or to re-insure or aecept re-insurance on any
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portion thereof, to the extent specified in its articles, for the kinds of insur-
ance following:

1. Fire insurance. Against loss or damage to property and loss of use and
occupancy by fire, llghtmng, hail, tempest, flood, earthquake, frost or snow, ex-
plosion, fire ensuing, and explosmn no fire ensuing, except explosmn by
steam boilers or fly-wheels; against loss or damage by water caused by the
breakage or leakage of sprmklers pumps or other apparatus, water plpes
plumbing, or their fixtures, erected for extinguishing fires, and against acci-
dental injury to such sprinklers, pumps or other apparatus, water pipes,
plumbing or fixtures; against the risks of inland transportation and naviga-
tion; upon automobiles, whether stationary or operated under their own
power; against loss or damage by any of the causes or risks specified in this
subsection, including also transportation, collision, liability for damage to
property resulting from owning, maintaining or using automobiles, and in-
cluding burglary and theft, but not including loss or damage by reason of
bodily injury to the person.

2. Liability insurance. Against loss, expense or liability by reason of bodily
injury or death by accident, dlsablhty, sickness or disease suffered by others
for which the insured may be liable or have assumed liability, including work-
rnen’s compensation.

3. Disability insurance. Against bodily injury or death by accident and
disability by sickness.

4. Automobile insurance. Against any or all loss, expense and liability re-
sulting from the ownership, maintenance or use of any automobile or other
vehicle, provided no policies shall be issued under this sub-section against the
hazard of fire alone.

5. Steam boiler insurance. Against loss or liability to persons or property re-
sulting from explosions or accidents to boilers, containers, pipes, engmes fly-
wheels, elevators and machinery in connection therewith and against loss of
use and occupancy caused thereby and to make inspections and issue certifi-
cates of inspection thereon.

6. Use and occupancy insurance. Against loss from interruption of trade
or business which may be the result of any accident or casualty.

7. Miscellaneous insurance. Against loss or damage by any hazard upon
any risk not provided for in this section, which is not prohibited Dy statute or
at common law from being the subject of insurance, except life insurance.
[Laws 1919, ch. 164, § 6.]

Insurance, 32 C. J. p. 1027 § 79, 33 C. J. p. 44 § 7T16.

§ 4881a7. License necessary; prerequisites to granting. No such company
shall issue policies or transact any business of insurance unless it shall hold
a license from the Commissioner authorizing the transaction of such business,
which license shall not be issued until and unless the company shall comply
with the following conditions:

(a) It shall hold bona fide applications for insurance upon which it shall
issue simultaneously, or it shall have in force, at least twenty policies to at
least twenty members for the same kind of insurance upon not less than two
hundred separate risks, each within the maximum single risk deseribed herein.

(b) The “maximum single risk” shall not exceed twenty per cent of the
admitted assets or three times the average risk or one per cent of the insuv-
ance in force, whichever is the greater, any re-insurance taking effect simul-
taneously with the poliey being deducted in determining such maximum single
risk.

(¢) It shall have collected a premium upon ecach application whieh pre-
minms shall be held in cash or seeurities in which insurance companies are
anthorized to invest and shall be equal in case of fire insurance to not less than
twice the maximum single risk assumed subject to one fire nor less than ten

thonsand dollars and in any other kind of insurance to not less than five times
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the maximum single risk assumed, and in case of workmen’s compensation in-
surance to not less than fifty thousand dollars.

(d) For the purpose of transacting employer’s liability and workmen’s com-
pensation insurance, the applications shall cover not less than one thousand
five hundred employees, each suech employee being considered a separate risk
for determining the maximum single risk. [Laws 1919, ch. 164, § 7.]

Insurance, 32 C. J. p. 987 § 16.

§ 4881a8. Corporations, etc., a8 members. Any public or private corpora-
tion, board or association in this state or elsewhere may make applications,
enter into agrecments for and hold policies in any such mutual insurance com-
pany. Any officer, stockholder, trustee, or legal representative of any such
corporation, board, association or estate may be recognized as acting for or on
its behalf for the purpose of such membership, but shall not be personally
liable upon such contract of insurance by reason of acting in such representa-
tive capacity. The right of any corporation organized under the laws of this
state to participate as a member of any such mutual insurance company is
hereby declared to be incidental to the purpose for which such corporation
is organized and as much granted as the rights and powers expressly con-
ferred. [Laws 1919, ch. 164, § 8.]

Insurance, 32 C. J. p. 1024 § 72,

§ 4881a9. Votes of members. Every member of the company shall be en-
titled to one vote, or to a number of votes based upon the insurance in foree,
the number of policies held, or the amount of premiums paid, as may be pro-
vided in the by-laws. [Laws 1919, ch. 164, § 9.]

Insurance, 32 C. J. p. 1021 § 24,

§ 4881a10. Maximum premium. The maximum premium payable by any
member shall be expressed in the policy or in the application for insurance.
Such maximum premium may be a cash premium and an additional eontingent
premium not less than the cash premium, or may be solely a cash premium.
No policy shall be issued for a cash premium without an additional contingent
premium unless the company has a surplus which is not less in amount than
the capital stock required of domestic stock insurance companies transacting
the same kinds of insurance. [Laws 1919, ch. 164, § 10.]

Insurance, 32 C. J. p. 1029 § 80, p. 1095 § 180,

§ 4881all. Investments; in what. No such company shall invest any of
its assets except in accordance with the laws of the state relating to the in-
vestment of the assets of domestic stock companies transacting the same kinds
of insurance. [Laws 1919, ch. 164, § 11.]

Insurance, 32 C. J. p. 1027 § 78.

§ 4881a12. Separate unearned premium and other reserves. Such company
shall maintain unearned premium and other reserves separately for each kind
of insurance, upon the same basis as that required of domestic stock insurance
companies transacting the same kind of insurance; provided, that any reserve
for losses or claims based upon the premium income shall be ecomputed upon
the net premium income after deducting any so-called dividend or premium
returned or credited to the member. [Laws 1919, ch. 164, § 12.]

Insurance, 32 C. J. p. 1027 § 78, pp. 1029-1030 §§ 82-33.
Reserves. 14 R. C. L. 850 and Supps.

§ 4881a13. Deflciency in assets; assessments. Such company not possessed
of assets at least equal to the unearned premium reserve and other liabilities
shall make an assessment upon its members liable to assessment to provide for
such deficiency, such assessment to be against each such member in proportion
to such liability as cxpressed in his policy; provided, the commissioner may,
by written order, relieve the company fgom any assessment or other proceedings
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to restore such assets during the time fixed in such order; and provided that
any domestic company which shall be deficient in providing the unearned pre-
mium reserve required hereby, may, notwithstanding such deficiency, come
under this act on the condition that it shall each year thereafter reduce such
deficiency at least fifteen per centum of the original amount thereof, and in
such case it may increase its assessments accordingly. [Laws 1919, ch. 164,
13. .

s ]Insurance, 32 C. J. p. 1216 § 365.

Liability of members of mutual insurance company. 32 L.R.A. 481,

Jurisdiction of equity to enforce liability of member of mutual insurance

company. 40 L.R.A.(N.S.) 781.
Levy and enforcement of assessments. 14 R. C. L. 969 et seq.

§ 4881a14. Advances to company; interest; commissions. Any direetor,
officer or member of any such company, or any other person, may advance to
such company, any sum or sums of money necessary for the purpose of its
business or to enable it to comply with any of the requirements of the law,
and such moneys and such interest thereon as may have been agreed upon, not
exceeding ten per cent per annum, shall not be a liability or claim against the
company or any of its assets, except as herein provided. and shall be repaid only
out of the surplus earnings of such company. No commission or promotion
expenses shall be paid in connection with the advance of any such money to the
company and the amount of such advance shall be reported in each annual state-
ment. [Laws 1919, ch. 164, § 14.]

Insurance, 32 C. J. p. 1025 § 76.

4881a15. Compliance with regular requirements; provisions or conditions
in policy. Such mutual company shall comply with the provisions of any law
applicable to any stock insurance companies effecting the same kind of insur-
ance requiring that policies be countersigned and delivered through a resident
agent; provided, that this requirement shall not apply to any policy of such
mutual company on which no commission shall be paid to any local agent. Such
mutunal company may insert in any form of policy prescribed by law of this
state any provisions or conditions required by its plan of insurance which are
not inconsistent or in conflict with any law of this state. Such poliey, in lien
of conforming to the language and form prescribed by such law, may conform
thereto in substance, if such policy include a provision or endorsement reciting
that the policy shall be construed as if in the language and form preseribed
by such law, and a copy of such policy and eudorsement, if any, shall have been
first filed with and shall not have been disapproved by the commissioner.
[Laws 1919, ch. 164, § 15.]

Insurance, 32 C. J. p. 1122 § 224, p. 1126 § 229.

§ 4881a16. Licensing outside company; prerequisites. Any mutual inswr-
ance company organized outside of this state and authorized to transact the
business of insurance on the mutual plan in any state, distriet or territory, shall
be admitted and licensed to transact the kinds of insurance aunthorized by its
charter or articles to the extent and with the powers and privileges specified in
this act when it shall be solvent under this act, and shall have complied with
the following requirements:

(a) Filed with the commissioner a certified copy of its charter or articles of
association ;

(L) Filed with the commissioner a copy of its by-laws certified to by its
secretary ;

(¢) Appointed the commissioner its agent for the service of process, in any
action, suit or proceeding in any court of this state, which authority shall con-
tinue as long as any liability shall remain outstanding in this state;

(d) Iiled a financial statement under oath, in such form as the commissioner

may require, and have complied with other provisions of law applicable to the
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filing of papers and furnishing information by stock companies on application
for authority to transact the same kind of insurance;

(e) If organized without the United States, make and maintain the deposit
required of stock insurance companies formed without the United States trans-
acting the same kinds of insurance;

(f) Its name shall not be so similar to any name already in use by any
such existing corporation, company or association organized or licensed in this
state as to be confusing or misleading.

Upon compliance by any such foreign company with the provisions in this
section, such company shall be licensed and authorized to transact business in
this state, snbject to all the provisions of law relating to information to and
examinations by the commissioner, annual reports, taxes and the renewal of
licenses applicable to stock insurance companies transacting the same kinds of
insurance, except as otherwise provided in this act. [Laws 1919, ch. 164, § 16.]

Insurance, 32 C. J. pp. 989-998 §§ 21-31.
Licensing of foreign insurance companies. 14 R. C. L. 861 and Supps.

§ 4881a17. Annual reports; examinations. Every such mutual insurance
company shall make its annual report in such férm and submit to such examina-
tions and furnish such information as may be required by the commissioner.
As far as practicable, such examinations of foreign mutual insurance companies
shall be made in co-operation with the insurance departments of other states
and the forms of annual report shall be such as are in general use throughout
the United States. [Laws 1919, ch. 164, § 17.]

Insurance, 32 C. J. p. 986 § 15.
Annual reports of insurance companies. 14 R. C, L. 865.

§ 4881a18. Applicability of general laws. In all other respects companies
organized under the provisions of this act shall be subject to the provisions of
the general laws of the state of North Dakota relating to such insurance com-
panies. [Laws 1919, ch. 164, § 18.]

Insurance, 32 C. J. p. 992 § 23.

§ 4881a19. Taxable premiums. The taxable premiums of premium receipts
of any mutual insurance company organized in or admitted to this state, for
the purpose of taxation under any law of this state, shall be the gross premiums
received for direct insurance upon property or risks in this state, deducting
amounts paid for reinsurance upon which a tax has been or is to be paid to this
state, and dedueting premiumns upon policies not taken, premiums returned on
cancelled policies, and any refund or return made to the policy holder other
than for losses. [Laws 1919, ch. 164, § 19.]

Insurance, 32 C. J. p. 987 § 17, p. 994 § 27.

§ 4881a20. Reinsurance. Any such mutual insurance company organized or
admitted to transact insurance in this state may reinsure any part or all of any
risk or risks in any insurance company or insurer licensed in any state of the
United States or in the Distriet of Columbia; provided that no such re-insurance
shall be effected with any company or insurer disapproved therefor by written
order of the commissioner filed in his office. [Laws 1919, ch. 164, § 20.]

Insurance, 33 C. J. p. 716 § #4.
Reinsurance. 14 R. C. L. 1416 et seq. and Supps.

§ 4881a21. Repeals; effect on existing companies. All laws or parts of laws
in conflict with the provisions of this act are hereby repcaled; provided that
such repeals and the provisions of this act shall not apply to or effect any com-
pany or association of this state now doing business. Any such company or
association may, however, by resolution of its board of directors, duly approved
by the majority of its members at a meeting specially called for that purpose,
and duly certified to by the president and secretary, and filed with and ap-

proved by the commissioner, elect to adopt and become subject to the pro-
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visions of this act, in lieu of any act or acts theretofore governing such
company or association. Any company or association, so electing and fully
complying with this act, may thereafter effect such kinds of insurance as
authorized by this act, and specified in its articles of association then in force,
or as then or thereafter amended, together with such additional kinds of in-
surance as are specified in such resolution and authorized by this act. [Laws
1919, ch. 164, § 21.]

Corporations, 14 C. J. pp. 194195 §§ 201-203; Insurance, 32 C. J. pp. 1021~

1022 §§ 69-70.

ARTICLE 12.—SuUrpPLUs OF LiFE INsURANCE COMPANY.

§ 4884. Contingency reserve. Any life insurance company doing business
in this state may accumulate and maintain in addition to the capital and sur-
plus contributed by its stockholders and in addition to an amount equal to the
net values of its policies, computed according to the laws of the jurisdiction
under which it is organized, a contingency reserve not exceeding the following
respective percentages of said net values, to wit: when said net values are
less than one hundred thousand dollars, twenty per centum thereof or the sum
of ten thousand dollars, whichever is the greater; when said net values are
greater than one hundred thousand dollars, the percentage thereof measuring
the contingency reserve shall decrease one-half of one per centum for each
one hundred thousand dollars of said net values up to one million dollars; one-
half of one per centum for each additional one million dollars up to ten million
dollars; and if said net values equal or exceed the last mentioned amount, the
contingency reserve shall not exceed ten per centum thereof; provided, that
as the net values of said policies increase and the maximum percentage meas-
uring the contingency reserve decreases, such corporation may maintain the
contingency reserve alrcady accumulated hereunder, although for the time
being it may exceed the maximum percentage herein prescribed, but may not
add to the contingency reserve when the addition will bring it beyond the
maximum percentage; provided, further, that for cause shown the commis-
sioner of insurance may at any time from time to time permit any corporation
to accumulate and maintain a contingency reserve in excess of the limit above
nientioned for a prescribed period, not exceeding one year under any one per-
mission, by filing in his office a decision stating his reasons thereof and causing
the same to be published in his next annual report. This section shall not
apply to any company doing exclusively a nonparticipating business. [Laws
1925, ch. 148, § 1.]

Insurance, 32 C. J. p. 1017, § 65, pp. 1029-1030, §§ 82-83.

ARTICLE 14.—ProvisioNs PEcuLIAR TO MuTuaL HAL INSURANCE COMPANIES.

§ 4894. Comp. Laws, 1913.
State ex rel. State Farmers Mut. Hail Ins. Co. v. Cooper, 18 N. D. 383, 120
N. W, 878.

§ 4895, Comp. Laws, 1913.
More v. Western Grain Co. 31 N. D. 369, 153 N. W. 976, State ex rel. State
Farmers Mut. Hail Ins. Co. v. Cooper, 18 N. D. 583, 120 N. W. 878,

§ 4896. Mutual insurance companies engaged in hail business, when. No
mutual insurance company hereafter organized under the laws of this state
shall engage in the business of hail insurance in this state without fivst filing
a bond in the office of the commissioner of insuranee in the sum of twenty-five
thounsand dollars ($25.000.00), said hond to be satisfactory in form and surety
to the conmmmisstoner of insuranee, and no mutual hail insurance company now
ov hereafter orpanized under the laws of any other state or county shall be
admitted to engage in the business of hail insurance in this state without hav-

ing net cash assets in the sum of one hundred thousand dollars ($100.000.00)
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above its liabilities and without first depositing and thereafter keeping on de-
posit with the treasurer of this state the sum of twenty-five thousand dollars
($25,000.00) in money, or first mortgage loans on real estate in the state of
North Dakota or certificates of deposit issued by banks in North Dakota, both
mortgage and certificate to be approved by the commissioner of insurance, said
mortgages or deposits to be of the face value of twenty-five thousand dollars
($25,000.00), the said bond and said deposit conditioned for the carrying [out]
of its contracts and obligations incurred by its policies. [Laws 1915, ch. 174,
§1]

Interest earned on moneys deposited with state treasurer by insurance com-
panies, becomes part of the fund. Des Moines Mut. Hail & Cyeclone Ins. Asso.
v. Steen, 43 N. D. 298, 175 N. W. 195.

Moneys deposited by foreign mutual hail insurance company, belong to com-
pany making deposit, together with all interest earned thereon while on deposit
with state treasurer. Des Moines Mut. Hail & Cyclone Ins. Asso. v. Steen, 43
N. D. 298, 175 N. W, 195.

See also State ex rel. State Farmers Mut. Hail Ins. Co. v. Cooper, 18 N. D. 583,
120 N. W. 878.

Insurance, 32 C. J. p. 988, § 18, p. 1027, § 79,

§ 4897. Comp. Laws, 1913.

Moneys deposited by foreign mutual hail insnrance company, belong to com-
pany making deposit, together with all interest earned thercon while on deposit
with state treasurer. Des Moines Mut. Hail & Cyclone Ins. Asso. v. Steen, 43
N. D. 298, 175 N. W, 195.

§8 4899, 4900. Comp. Laws, 1913.

Moneys deposited by foreign mutual hail insurance company, belong to com-
pany making deposit, together with all interest earned thereon while on deposit
with state treasurer. Des Moines Mut. Hail & Cyeclone Ins. Asso. v. Steen, 43
N. D. 298, 175 N. W. 195.

§ 4901. Comp. Laws, 1913.

Moneys deposited by foreign mutual hail insurance company, belong to com-
pany making deposit, together with all interest earned thereon while on deposit
with state treasurer. Des Moines Mut. Hail & Cyclone Ins. Asso. v. Steen, 43
N. D. 298, 175 N. W. 195.

See also State ex rel. Farmers Mut. Hail Ins. Co. v. Cooper, 18 X. D. 583, 120
N. W. 878.

ArmcLE 15.—Time WaEN HAIL INsurRaNcE Poricies Take EFFECT.

§ 4902. Comp. Laws, 1913.

Provision as to taking effect 24 hours after application is not in violation of due
process or equal protection clause, and a consent in violation of such provision
against taking effect until insurer has opportunity to pass on application is void.
National Union F. Ins. Co. v. Wanberg, 260 U. S. 71, 67 L. cd. 136, 43 Sup. Ct.
Rep. 32.

Hail insurance held not to take effect within 24 hours where applicant sent ap-
plication by mail to loeal agent, who had no notice of amount thereof, or land or
crops to be covered. Anderson v. Westchester F. Ins. Co. 46 N. D. 456, 178 N. W,
434. .

Section applies where insurer takes additional risks. Benefit of section not
waived by unauthorized conflicting provision contained in application. Wanherg
v. National U. F. Ins. Co. 46 N. D. 369, 179 N. W. 666.

ARTICLE 16.—ProvisioNs Pecuriar T0 FIDELITY INsURANCE COMPANIES.
§8§ 4904, 4905. Comp. Laws, 1913. _
State ex rel. Dakota Trust Co. v. Stntsman, 24 N. D. 68, 139 N. W. 83.
ARTICLE 17.—Provisions PEcULIAR TO FOREIGN INsSURANCE COMPANIES.

§ 4913. Amount of capital stock required, see § 4863, ante. Revocation of certifi-
cate of authority, see § 4925, post. Deposit required from toreign accident and health

insurance companies, sce § 1980a, post.
N. D. C. L.—65. 1025 -
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ArTICLE 18.—Provisions CoMMON TO ALL INsURANCE COMPANIES.

§ 4915. Annual statement, publication thereof. Every insurance company
Jdoing ‘business in this state must transmit to the commissioner of insurance
a statement of its eondition and business for the year ending on the pre-
ceding thirty-first day of December, which shall be rendered not later than
the first day of March in each year. Foreign insurance companies shall have
until the following first day of December to transmit their statements of
business, other than that taken in the United States. It shall be the duty
of .the insurance commissioner upon the date of the receipt of any such state-
ment to stamp thereon the date of the receipt of such statement in his office,
and the insurance comnissioner is hereby prohibited from receiving such state-
ment from any company after the day which is herein designated for the filing
of such statement, unless the same be accompanied by the penalty by law pro-
vided for each day’s delinquency in filing such statement. Such statements
must be published at least three times in a newspaper of general circulation
printed and published in each judicial district of the state in which such insur-
ance company shall have an agency, provided, however, that the statements of
state, county and town mutual insurance companies 11eed only be published once
in a newspaper selected at their annual meeting in the county wherein such
company does business. Statements for publication shall be made out on blanks
furnished by the commissioner of insurance and the certificate of authority of the
commissioner of insurance for the company to do business in this state shall be
published in connection with such statement. Proof of publication shall be
tiled with the commissioner of insurance in all cases within four months from
the time of such filing of the annual statement. Such publication shall be made
at the authorized rate for publishing legal notices. The commissioner of insur-
ance shall select three newspapers of general circulation published in each of
the judicial distriets from which such companies shall select one in which such
statements shall be published. [Laws 1911, ch. 159; Laws 1899, ch. 102; R. C.
1905, § 4466; R. C. 1899, § 3119.]

§ 4922. Authority revoked, when revocation set aside. If the commissioner
of insurance has or shall have, at any time after examination, reason to believe
that any annual statement or other report required or authorized by this arti-
cle, made or to be made out by an officer or agent of any insurance company,
or bonding, surety or indemnity company, is false, or if the commissioner of
insurance has or shall have, at any time after examination, reason to belicve
that any insurance company or bonding, surety or indemnity company, is prac-
ticing diserimination against individual risks in the issue or cancellation of
policies, bonds or other contracts of insurance or corporate suretyship, it shall
be the duty of said commissioner of insurance immediately to revoke the cer-
tificate of authority of such ecompany, and mail a copy of such revocation to
such company or the agents thercof in this state, and such company and its
agents, after such notice, shall discontinue the issuance of any new policies,
bonds or surety contracts or the renewal of any policies, bonds or contracts
or the renewal of any policies, bonds or contracts previously issued; and such
revocation shall not be sct aside nor any new certificates of authority be given
until satisfactory evidenece shall have been furnished to said commissioner of
insurance that such eompany is in substance and in fact in the condition set
forth in such statement or order (or that such discrimination has not been
practiced or that such practice of diserimination will immediately cease). and
that tlie requirements of this article have been fully complied with. No action
on the grounds of diserimination shall be taken by said commissioner unless
upon a written complaint under oath or information and belief of the person
or persons interested. showing in substantial detail the ground for complaint
with such data as will reasonably enable the commissioner to determine

whether there is probable cause therefor, and no such action shall be taken,
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nor shall there be any examination thereon until a copy of said complaint and
data shall have been sent by registered mail to the company concerned and
such company shall have had at least ten (10) days’ notice of the date wlen
such examination is to be held. [Laws 1925, ch. 149, § 1; Laws 1919, ch. 165,
¥ 1.
SL] Insurance, 32 C. J. p. 987, § 16, p. 1002, § 40, p. 1193, § 326.

Power of state to regulate insurance companies. 14 R. C. L. 857 and Supps.

§ 4924, Tax; how levied. Every insurance company doing business in this
state, except stock and mutual companies organized under the laws of this
state, shall at the time of making annual statement of business done as re-
quired by law, pay to the commissioner of insurance two and one-half per cent
of the gross amount of premiums received in this state during the preceding
year. Upon payment of such sum the commissioner of insurance shall issue
the annual certificates provided by law. [Laws 1921, ch. 79, § 1.]

Insurance, 32 C. J. p. 987, § 17.

Power to impose insurance privilege taxes for benefit of private individual or
corporation. 13 A.L.R. 833.

Taxation of insurance companies. 14 R. C. L. 858 and Supps.

§ 492b. Authority of foreign or domestic company revoked, how. If the
commissioner of insurance is of the opinion upon examination or other evi-
dence that a foreign insurance company is in an unsound condition, or if it
has failed to comply with the law, or if it, its officers or agents refuse to sub-
mit to examination, or to perform any legal obligation in relation thereto or if
a life insurance company, that its actual funds, exclusive of its eapital, are
less than its liabilities he shall revoke or suspend all certificates of authority
granted to it or to its agents, and shall cause notifications thereof to be pub-
lished three times, once in each week for three successive weeks, in some news-
paper published at the seat of government and no new business shall thereafter
be done by it or its agents in this state while such default or disability con-
tinues, nor until its authority to do business is restored by the commissioner;
provided, further, that if any insurance corporation organized under the laws
of any other state or country and having been authorized to transact business
in this state, shall remove or make application to remove into any court of
the United States any action or proceeding begun in any court of this state
upon a claim or cause of action arising out of any business or transaction done
in this state, or upon any contract made, executed or to be performed herein,
the eommissioner of insurance shall revoke all certificates of authority granted
to such insurance corporation, or to its agents, and shall cause notification
thereof to be published three times, once in each week for three successive
weeks, in some newspaper published at the seat of government and no new
business shall thereafter be done by it or its agents in this state until after
the expiration of three years from the date of such last publication. Provided,
however, that the commissioner of insurance may after a hearing and for good
and sufficient cause, cancel or revoke such suspension and reinstate any such
company. If upon examination he is of the opinion that any domestic insur-
ance company is insolvent or has exceeded its powers or has failed to comply
with any provisions of law, or that its condition is such as to render its further
proceedings hazardous to the public or its policyholders, he shall apply to the
district court of the county in which the principal office of the company is
located to issue an injunection restraining it in whole or in part from further
proceeding with its business. The court or judge may, in its diseretion, issue
an injunction forthwith or upon notice and hearing thereon, and after a full
hearing of the matter may dissolve or modify such injunction or make it per-
petual and make all orders and decrees needful in the premises and may ap-

point agents or receivers to take possession of the property and effects of the
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company, and to settle its affairs according to the course of proceedings in
equity. [Laws 1919, Sp. Sess. ch. 40, § 1.]
Insurance, 32 C. J. p. 994, § 26; Corporations, 14a C. J. p. 1266, § 3969; Federal
Courts, 25 C. J. p. 755, § 67; Removal of Causes, 34 Cye. 1217-1218.
Revocation of license of foreign insurance company. 14 R. C. L. 862 and Supps.

§ 4926. Comp. Laws, 1913.
Anderson v. Northwestern F. & M. Ins. Co. — N. D. —, 201 N. W, 514,

§ 4929. Fees. There shall be paid by every insurance company doing busi-
ness in this state, except county mutual insurance companies, the following
fees:

Upon filing articles of incorporation or copies thereof, twenty-five dollars.

Upon filing the annual statement, ten dollars.

For each certificate of authority and certified copy thereof, two dollars,
provided, that domestic insurance companies shall pay fifty cents for each
agent’s license or certificate or copy thereof.

For every copy of any paper filed in the insurance department, the sum of
twenty cents per folio; and for affixing the official seal on such copy and
certifying the same, the sum of one dollar.

For official examination of companies under this article, the actual expense
and per diem charge incurred, such per diem charge not to exceed twenty
dollars. [Laws 1923, ch. 234; Laws 1921, ch. 76.]

Insurance, 32 C. J. p. 987, § 17.

ArTICLE 18a.—DissoLuTioN OF IN=0LVENT DoMEsSTIC INSURANCE COMPANIES.

§ 4930al1. To what companies, etc., applicable. This chapter shall apply to
all domestic corporations, associations, societies and orders transacting an in-
surance business under authority of any law of this state, including all cor-
porations, associations, fraternal beneficiary societies and orders which are
subjeet to examination by the commissioner of insurance, or which are doing
or attempting to do or representing that they are doing the business of insur-
ance in this state, or which are in process of organization intending to do such
business therein, or to become incorporated under any law of this state for
the transaction of an insurance business. [Laws 1925, ch. 150, § 1.]

§ 4930a2. Application; when made. Whenever any such corporation,

(a) Is insolvent; or .

(b) Has refused to submit its books, papers, accounts or affairs to the rea-
sonable inspection of the commissioner of insurance, or his deputy or exam-
iner; or

(e) Has neglected or refused to observe an order of the commissioner of
insurance to make good any deficiency within the time preseribed by the com-
missioner, whenever its capital shall become impaired exceeding fifteen per
centum thereof, if it be a stock corporation, or its reserve, if it be a mutual
corporation, shall have become impaired; or

(d) Has by contract of reinsurance or otherwise, transferred or attempted
to transfer substantially its entire property or business, or entered into any
transaction the effect of which is to merge substantially its entire property or
business in the property or business of another corporation, association, society
or order, without first having obtained the written approval of the commis-
sioner; or

(e) Is found, after an examination, to be in such condition that its further
transaction of business will be hazardous to its policy holders, or to its ered-
itors. or to the public; or

(f3 Has wilfully violated its charter or any law of the state;

ter Whenever auy officer thercof has refused to be examined under oath
touching its affairs; or
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(h) If such corporation be found, after examination, to be in such condition
that it could not meet the requirements for incorporation and authorization;
The commissioner of i insurance may, the attorney general representing hnn
apply to the district eourt in the judieial distriet in which the principal offico
of such corporation is located, for an order directing such eorporation to show
cause why the commissioner should not take possession of its property and
conduct its business, or for such other relief as the naturc of the case and the
interests of its pollcy holders, creditors, stockholders, or the public may re-
quire. [Laws 1925, ch. 150, § 2.]
Insurance, 32 C J. p. 1031 §§ 86-87, pp. 1037-1038, §§ 96-98; Beneficial Asvo-
ciations, 7 C. J. p. 1066, §22
What constitutes msol\enc\ of insurance company. 14 R. C. L. 852.
Institution of procoedmo against insolvent msumnce company. 14 R. C. L. 853.
Dissolution of insurance company. 14 R. C. L. 856.

§ 4930a3. Injunction. On such application, or at any time theleafter such
court may in its discretion, issue an injunction restraining such corporation
from the transaction of its business or the disposition of its property until the
further order of the court. On the return of such order to show cause, and
after a full hearing, the court shall either deny the application or direct the
commissioner forthwith to take possession of the property and conduct the
business of such corporation and retain such possession and conduct such busi-
ness until, on the application either of the commissioner, the attorney general
representing him, or of such corporation, it shall, after a like hearing, appear
to the court that the ground for such order directing the commissioner to take
possession has been removed and that the corporation can properly resume
possession of its property and the conduct of its business. [Laws 1925, ch.
150, § 3.

’ §Inlurance, 32 C. J. pp. 1037-1038, §§ 95-98, pp. 1046-1047, §§ 113-115.
Injunction restraining insolvent insurance companies from further transaction
of business. 14 R. C. L. 853.

§ 4930a4. Liquidation. If, on like application an [and] order to show
cause, and after a full hearing the court shall order a liquidation of the busi-
ness of such corporation, such liquidation shall be made by and under the
direction of the commissioner of insurance who may deal with the property
and business of such corporation in his own name as commissioner or in the
name of the corporation, as the court may direct, and shall be vested by opera-
tion of law with title to all the property, contracts and rights of actions of
such corporation as of the date of the order so directing him to lignidate. The
filing or recording of such order in any record office of the state, shall impart
the same notice that a deed, bill of sale or other evidenee of title duly filed or
recorded by such corporation would have imparted. The order of liquidation
shall, unless otherwise directed by the court, provide that the dissolntion of
the corporation shall take effeet upon the entry of such order in the office of
the clerk of the county wherein such corporation had its prinecipal office for
the transaction of business. [Laws 1925, ch. 150, § 4.]

Insurance, 32 C. J. pp. 1046-1047, §§ 114-115; Beneficial Associations, 7 C. J.
p. 1066, §3 21-22.

Distribution of assets of insolvent insurance company. 38 L.R.A. 97.

Distribution of surplus upon dissolution of mutual insurance company. 3 L.R.A.
(N.S.) 653.

Losses occurring after insolvency of insurer. L.R.A.1917E, 1141.

Liability of funds held by mutual benefit societies to claims of their creditors.
6 L.R.A.(N.S.) 235.

Right to return of premiums on adjudication of insolvency of insurance com-
pany. 19 L.R.A.(N.S.) 639.

Priority of policyholder having matured claim over other polieyholders in dis-
tribution of assets of insolvent inSlll‘!]l(l)l_(::; company. 1 AL.R. 598.
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Rights of policybolders on dissolution of insuranee company. 14 R. C. L. 853
and Supps.

§ 4830ab. Deputy commissioners, counsel, clerks and assistants; compensa-
tion; powers. For the purposes of this chapter the commissioner shall have
power to appoint, under his hand and official seal, one or more special deputy
commissioners of insnrance as his agent or agents, and to employ such coun-
sel, clerks and assistants as may by him be deemed necessary, and give each
of sueh persons such power to assist him as he may consider wise. The com-
pensation of such special deputy commissioner, counsel, clerks and assistants,
and all expenses of taking possession of and conducting the business of lig-
uidating any such corporation shall be fixed by the commissioner, subject to
the approval of the court, and shall, on certificate of the commissioner, be paid
out of the funds or assets of such’ corporation. In any proceedings under this
chapter the commissioner, his deputy or any examiner or special deputy shall
have all of the powers given to the commissioner, by any law of this state
authorizing the commissioner to make or cause to be made examinations of
insurance corporations, including the power to examine under oath the officers
and employes of such corporation, and to compel the production of books and
papers as herein provided. [Laws 1925, ch. 150, § 5.}

Insurance, 32 C. J. p. 984, §§ 12-13.

§ 4930a6. Report. The commissioner shall publish, in his annual report, the
names of the corporations so taken possession of, whether the same have re-
sumed business or have been liquidated, and such other facts as shall acquaint
the policyholders, creditors, stockholders, and the public with his proceedings
under this chapter; and to that end the official in charge of any such corpora-
tion shall file annually with the commissioner a report of the affairs of such
eorporation. [Laws 1925, ch. 150, § 6.]

Insurance, 32 C. J. p. 984, §§ 12-13.

§ 4930a7. Liquidation proceedings; assessments; actions, The commission-
er of insurance or his deputy or special deputy, acting under the provisions
of this chapter in any liquidation proceedings, shall have all the powers of a
receiver in insolvency proceedings, and may do and perform any act for the
protection of the assets or the recovery of the same, and for the settlement or
discharge of the obligations of the insurance ecompany, that may be necessary
or that may be directed by the court. He shall have the same authority to
make assessments upon stoekholders or members of the company as the officers
thereof are authorized to make under the provisions of this aet, and it shall be
his duty to make such assessments, ratably in any case where authorized, to
any extent that may be necessary to discharge the whole obligations, existing
at any time during such receivership or insolvency proceedings. IHe may bring
suit to recover and enforce such assessiuents in any court of competent juris-
diction against the members or stockholders, as the case may be, or by diree-
tion of the court having jurisdiction of the liquidation, may bring such suit
or suits in the district court without regard to the amount involved. Such
receiver shall be held accountable to the distriet court of the county having
Jurisdiction for his actions in the premises. [Laws 1925, ch. 150, § 7.]

Insuranece, 32 C. J. pp. 1039-1052, §§ 09-124; Beneficial Assoeciations, 7 C. J.
pp. 1062-1063, §§ 13-15.
Dissolution of insurance companies. 14 R. C. 1. 856.

§ 4930a8. Petition for liguidation or receivership; procedure; bond; powers
of receiver. In any case arising under this chapter the commissioner of insur-
ance may file his petition for liquidation or receivership in the distriet court
for the county of Burleigh, and the preliminary steps towards the appointment
of a receiver shall be taken and heard in such distriet, and the district eourt
of Burleieh county may at any time thereafter transfer such ease to the dis-
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trict court of the county in which such company may have its prineipal place
of business, for such further steps and action as may be necessary in the prem-
ises, as in cases of change of venue. In all other respects proceedings under
this chapter shall be conducted according to the procedure preseribed in the
Jjudicature act of this state. The distriet court in the first instance may re-
quire the commissioner of insurance or the person acting as his deputy in the
liquidation proceedings, to file a bond as in other receiverships. Such re-
ceiver shall in no case be permitted to increase the liabilities of any company
undergoing liquidation excepting for the purpose of preserving its assets.
[Laws 1925, c¢h. 150, § 8.]
Insurance, 32 C. J. p. 1038, § 98, p. 1047, § 115; Beneficial Associations, 7 C. J.
p. 1063, § 15.
nght of receiver of insurance company to funds deposited with state ofﬁcxa]
to secure performance of contracts. 46 L.R.A.(N.S.) 187,

§ 4930a9. Appointing insurance commissioner as receiver. In any insolv-
ency proceeding brought against any such insurance corporation, either by
itself or by some one other than the insurance commissioner, in any court of
this state, said court shall upon application of said insurance commissioner
after initiation, or at any time, during the pendency of such prdceeding ap-
point said insurance commissioner as receiver of such corporation. [Laws
1925, ch. 150, § 9.]

Beneficial Associations, 7 C. J. pp. 1062-1063, §§ 13-15; Insurance, 32 C. J. pp.
1046-1047, §§ 114-115.

ARrTiCLE 20.—CouNxTY MuTtuaL COMPAXNIES.

§§ 49324960, These sections which constitute article 20 in the Compiled Laws of
1913 must be considered as affected to some extent if not replaced by Laws 1915, ch.
172 (§§ 4950a1-4950a21 post), although they are not referred to therein.

§ 4950a1. Organization; minimum number of members; principal office;
corporate name. Any number of persons, not less than fifty, residing in not
more than ten counties in this state, who collectively own property of not less
than one hundred thousand dollars in value, which they desire to insure, or
any number of persons not less than twenty-five, residing in any one county,
owning property of not less than twenty-five thousand dollars in value, which
they desire to insure, may form a corporation for mutual insurance against
loss or damage by fire, lightning or cyclone, or all of the above, which shall
possess the powers and be subject to the duties and liabilities of other insur-
ance companies, except as hereinafter provided:

The principal office of the corporation must be located within the limits of
the county or counties in which the incorporators reside. The name of the
county, together with the word “ecounty” shall be embraced in the corporate
name of the company when organized by the residents of a single county.
Provided, that any corporation, organized under the provisions of this act for
mutual protection against loss or damage by tornadoes, wind storms, and cy-
clones only, may operate and issue policies in all the counties of the state, but
shall in all other matters be regulated and limited by the provisions of this
act. [Laws 1915, eh. 172, § 1.

Insurance, 32 C. J. p. 1020 § 68.
Organization of mutual insurance companies. 14 R. C. L. 846.

§ 4950a2. Declaration of intention; articles of incorporation; certified copy;
certificate of compliance with law. Such persons shall file with the commis-
sioner of insurance a declaration of their intention to form a company for the
purpose expressed in the preceding section, which declaration shall be signed
by not less than three of the incorporators, and shall be accompanied by suffi-
cient evidence of tlie execution of bona fide application for such insurance to

the number and amount stated in the preceding section. and which said decla-
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ration shall contain a ecopy of the articles of incorporation proposed to be
adopted by said incorporations. Such articles of incorporation shall set forth
the name of the corporation, the name of the city, town or village in which
the business office of such company is to be located, and the intended duration
of the company, and if it is found conformable to this act and not inconsistent
with the laws and constitution of this state, the commissioner of insurance
shall thereupon deliver to such persons a certified copy of its articles of incor-
poration, and a certificate to the effect that said corporation has complied with
all the requirements of law, which, on being filed in the office of the register
of deeds of the county where the principal office of the corporation is located
shall be its authority to commence business and issue policies, and such certi-
fied copy of the articles of incorporation and of such certificate may be used
for or against such company, with the same effect as the original, and shall be
conelusive evidence of the fact of the organization of such corporation. [Laws
1915, eh. 172, § 2.] :
Insurance, 32 C. J. p. 1020 § 68.

§ 4960a3. Directors; number; quorum; election; annual meeting; gquorum
at. The number of directors shall be not less than five (5) and not more than
fifteen (15), a majority of whom shall constitute a quorum to do business, to
be elected by the members of said company in the manner provided by the
by-laws of said company, and, if not otherwise provided, by ballot, of whom
one-third shall be elected for one year, one-third for two years and one-third
for three years, and until their successors are elected and qualified; in all
subsequent elections, except to fill vacancies, one-third of said board of diree-
tors shall be elected for three years; said election shall be held at the annual
meeting of the company which shall be held on the second Thursday of Janu-
ary of each year, unless otherwise provided by their by-laws. In the election
of the first board of directors each incorporator shall be entitled to one vote.
At every subsequent election each person insured shall be entitled to one vote
for each director to be elected. Twenty members shall constitute a quorum
at such annual meeting for the transaction of business. [Liaws 1915, ch. 172,
3 3.

58] Insurance, 32 C. J. pp. 1024-1025 §§ 74-75.
What constitutes quorum of directors of corporations. 7 R. C. L. 446.

§ 4950a4. Officers, The directors shall elect from their number, a president,
and a vice-president, and shall also select a secretary and treasurer, who may
or may not be members of the company, all of whom shall hold their office for
one year, and until their successors are elected and qualified, provided that
the office of secretary and treasurer may both be held by one person. [Laws
1915, ¢h. 172, § 4.]

Insurance, 32 C. J. p. 1025 §§ 75-76.

§ 4950a5. Bond of secretary and treasurer. The treasurcr and seeretary
shall each give bonds to the company for the faithful performance of their
duties in such amounts as shall be prescribed by the board of directors.
jLaws 1915, ch. 172, § 5.]

§ 495026. Powers and duties. Such corporation and its directors shall pos-
sess the usual powers and be subject to the usual duties of corporations and
directors thereof and may make by-laws, not inconsistent with the constitu-
tion or laws of this state, as.may be deemed necessary for the management of
itx affairs in accordance with the provisions of this act; also to preseribe the
duiies of its officers and fix their compensation, and to alter and amend its
by-laws when necessary,  |[Laws 1915, ch. 172, § 6.]

Insuranee, 32 C. J. p. 1025 § 76, p. 1027 § 78.
Powers of directors ot corporations. 4 R. C. L. 437 and Supps.
Power to enact corporate by-laws. 7 R. C. L. 144,

iv-laws of mutual insuranee companies. 14 R. C. L. 848 and Supps.
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§ 4960a7. Members; who may be; who may not be director. Any person
owning property within the limits of the territory in which such company is
authorized to transact business may become a member of such company by
insuring therein, and shall be entitled to all the rights and privileges apper-
taining thereto; but no person not residing within said territory shall become
a director of said company. [Laws 1915, ch. 172, § 7.]

Insurance, 32 C. J. p. 1024 § 72, p. 1025 § 75.
Members of mutual insurance companies. 14 R. C. L. 847 and Supps.

§ 4950a8. Limits of operation; term of policy. No company formed under
the provisions of this act shall insure any property beyond the limits of the
territory comprised in the formation of such company, nor shall it insure any
property other than detached dwellings, their contents; farm buildings, their
contents; country school houses, furniture, books and fixtures; country
churches, furniture and other contents; automobiles, only while in the build-
ings on premises; live stock on the premises or anywhere within the limits of
sald territory; farm machinery and vehicles in the buildings or on the prem-
ises including threshing machines while not in service, only, and hay or grain
in stack on said premises; said policies may cover loss or damage to live stock,
harness and vehicles temporarily taken from the territory of the company:
provided, said live stock, harness and vehicles be not removed to exceed
twenty-five miles from the territory of the company. Said policies shall be
issued for not to exceed five years, and not to extend beyond the limited dura-
tion of said company. Nor shall any policy be issued covering property
located within the platted limits of any incorporated city, town or village in
this state. [Laws 1915, ch. 172, § 8.]

Insurance, 32 C. J. p. 1027 § 79.

§ 4950a9. Classification of property. Any such company may classify the
property insured therein at the time of issuing policies thereon under different
rates corresponding as nearly as may be to the greater or less risk from five
or lightning and loss which may attach to each several buildings insured.
[Laws 1915, ch, 172, § 9.]

Insurance, 32 C. J. p. 1027 § 78, p. 1230 § 399.

§ 4950a10. Undertaking to pay pro rata share of losses; cash payment.
Every person insured under the provisions of this act shall give his undertak-
ing, bearing even date with the policy so issued to him, binding himself, his
heirs and assigns, to pay his pro rata share to the company of all losses or dam-
ages by fire, lightning or cyclone, which may be sustained by any member
thereof, which said undertaking shaill be filed with the secretary in the office
of said company before the issuance of such policy, and shall remain on file
in the office except when required to be produced in court as evidence. He
shall also at the time of receiving such insurance pay such percentage in cash,
or such reasonable sum named in the policy as may be required by the rules
and by-laws of the company. [Laws 1915, ch. 172, § 10.]

Insurance, 32 C. J. p. 1029 § 80, p.1024 § 74, p. 1228 § 397.
Liability of members of mutual insurance companies for losses. 14 R. C. L.
847 and Supps.

§ 4960a1l, Notice of loss; adjustment; arbitration; examination of wit-
nesses. Every member of such company who may sustain loss or damage by
fire, lightning or cyclone, shall immediately notify the secretary of such com-
pany, or in case of his absence, the president thercof, whieh officer shall forth-
with ascertain and cause to be adjusted in manner provided for in the by-laws
of said company, or forthwith convene the directors of said company, whose
Jduty it shall be to appoint a committee of not more than three members of
such company to ascertain the amount of such loss, and in case of the inability

of the parties to agree upon the amount of damage the claimant shall choose
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a disinterested party, and the company shall choose a disinterested party, who
shall constitute a board of arbitration to settle such loss, and in case these
parties cannot agree, they shall choose a third party to act with them and
such board of arbitration shall have power to examine witnesses and to deter-
mine all matters in dispute and the decision of such board shall be final. Any
officer or member of such company acting as an adjuster, and the members
of any board of arbitration which may be appointed in accordance with the
provisions of this section shall have full power to subpena witnesses, admin-
ister oath, examine witnesses and take acknowledgments while acting in the
capacity of such adjuster or member of board of arbitration. [Laws 1915, ch.
172, § 11.
’ §1nsu]rance, 33 C. J. pp. 6-11 §§ 648-657, pp. 36-39 §§ 695-702.
Notice of loss. 14 R. C. L. 1335 et seq. and Supps.
Adjustment or arbitration of loss. 14 R. C. L. 1353.

§ 4860212, Assessments. Whenever the amount of any loss shall have been
ascertained if it execed.the amount of cash funds of the company applicable
to the payment of such loss, the president shall convene the directors of the
company, who shall make an assessment sufficient at least to pay such loss
from all members of the company in proportion to the amount of insurance
carried. Provided, that, if there be no quornm present, the secretary shall
enter the fact on his journal and the names of the directors present, where-
upon the president, secretary and treasurer shall proeeed to estimate the rate
per cent necessary to cover the loss and expense thereby incurred, and assess
the same upon all the insured members of the said company, which said assess-
ment shall be valid and shall be collected in the same way as though it had
been made by the board of directors, in the regular manner. The board of
directors may levy and collect an assessment for the purpose of providing
funds for the payment of current expenses of the company or for the purpose
of establishing a permanent loss fund, which permanent loss fund shall at no
time exceed one per cent of the insurance in forece, and such assessments so
levied shall be collectable in the same manner as assessment made for the
payment of current losses. In case an assessment made shall not be collected
at the time same is due and the amount actually collected is insufficient to pay
the losses or expenses of the company, then a second assessment shall be made
in the manner above provided upon the policy holders who have paid their
assessment for an amount that shall be sufficient to pay all losses and expenses
in full. Such assessments shall be made from time to time until a sufficient
amount is collected to pay all losses and expenses in full. In case any such
delinquent assessment is collected after other assessments have been made and
colleeted, then such assessment so collected shall be added to the permanent
loss fund. [Laws 1915, ch. 172, § 12.]

Insurance, 32 C. J. pp. 1214-1222 §§ 362-377.
Levy and enforcement of assessments. 14 R. C. L. 969 et seq.

§ 4850a213. Notice of assessment; power to borrow money. It shall be the
duty of the secretary whenever such assessments shall have been completed
to notify every member of such company by letter sent to his last known post
office address, postage prepaid, of the amount of such assessment, the pur-
pose for which made, and if for the payment of certain losses, the amounts
of such losses, the sum due from such member as his share of such assessment,
the time when and to whom payment shall be paid which time shall not be less
than thirty nor more than sixty days from the date of such notice. The board
of directors shall have authority, in their discretion to borrow money for the
paywent of any unpaid losses, said borrowed money to be repaid from moneys
collected from the next ensuing assessment levied in accordance with the
provisions of this act. [Laws 1915, ch. 172, § 13.]

Insurance, 32 C. J. pp. 1218-1219, §§ 371-372, p. 1025 § 76.

Notice of assessment. 14 R. C. L. 980.
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§ 4950a14. Actions; against nonpaying members; against company. Suits
at law may be brought against any member of said company who shall neglect
or refuse to pay any assessment made upon him under the provisions of this
act; and the directors of any company so formed who shall wilfully refuse
to neglect to perform the duties imposed upon him by the provisions of this
" act, shall be liable in their individual capacity to any person sustaining such
loss. Suits at law may also, be brought and maintained against such company,
by members thereof, for losses sustained, if payment is withheld after such
losses have become due. [Laws 1915, ch. 172, § 14.]

; ;'rzxsurance, 33 C. J. p. 64 §§ 757-759, pp. 73-74 §§ 777-778, 32 C. J. p. 1026
Enforcement of assessments. 14 R. C. L. 974, 975 and Supps.

§ 4960a16. Withdrawals; cancelation of policy. Any members of such com-
pany may withdraw therefrom by surrendering his policy for cancellation at
any time while the company continues to transact the business for which it
was organized, by giving notice in writing to the secretary thereof, and pay-
ing his share of all claims then existing against said company; provided, that
by the withdrawal of such member, the number of members remaining in such
company shall not be reduced below the original number of incorporators, or
that the assets will not be reduced below the amount at the time of incorpora-
tion; provided, further, that the company shall have power at any time to
terminate or cancel any policy, by giving the insured written notice to that
effect and returning to such insured any unearned premium which he may
have paid, pro rata. [Laws 1915, ch. 172, § 15.]

Insurance, 32 C. J. p. 1024 § 73, pp. 1245-1253 §§ 431-442, p. 1256 § 448, p.
1259 § 454.
Cancelation of mutual insurance policy. 14 R. C. L. 971 and Supps.

§ 4960a16. Non-residents as members. Non-residents of any county in this
state, owning property therein, may become members of any company incor-
porated under this act, and shall be entitled to all the rights and privileges
pertaining thereto, except that they cannot become directors of such company.
[Laws 1915, ch. 172, § 16.]

Insurance, 32 C. J. p. 1024 § 72, p. 1025 § 75.
Non-residents as members of mutual insurance companies. 14 R. C. L. 847
and Supps.

§ 4050al17. Perpetual existence. All county mutual insurance companies
now organized or hercafter organized shall be perpetual, provided that any
county mutual insurance company now organized, may amend its articles of
incorporation as provided for by law, so as to extend the term of its incorpo-
ration perpetually. [Laws 1918, Sp. Sess. ch. 9, § 1; Laws 1915, ch. 172, § 17.}

Insurance, 32 C. J. p. 1020 § 68, p. 1022 § 70.

§ 4950a18. Emergency. Whereas an cmergeney exists, in that there are
several county mutual insnrance companies whose articles of incorporation
will expire before July 1st, 1918; and whereas it is necessary for the immediate
preservation of public peace, health and safety, that immediate relief be given,
therefore, this act shall take effect and be in force from and after its passage
and approval. [Laws 1918, Sp. Sess. ch. 9, § 2.]

§ 4050a18. Annual statement. The secretary of the company shall pre-
pare and submit to the members thereof, at each annual meeting, a copy of the -
annual statement required to be filed with the commissioner of insurance, as
provided in section 4949 of the Compiled Laws of 1913, of the state of North
Dakota. [Laws 1915, ch. 172, § 18.]

Insurance, 32 C. J. p. 986 § 15.

§ 4960a20. Applicability of general laws. In all other respects companics

organized under the provisions of this act shall be subject to the provisions of
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the general laws of the state of North Dakota relating to such insurance com-
panies. [Laws 1915, ch. 172, § 19.]
Insurance, 32 C. J. p. 986 § 15.

§ 4950a21. Amendments to remove conflicts with provisions of act. Any
such companies now organized and transaeting business in this state whose
articles of incorporation or by-laws or any part of them conflict with the provi-
sions of this act, shall within a reasonable time after the passage and approval
of this act, amend such articles or by-laws to conform to the provisions hereof
and file such amendments with the commissioner of insurance. [Laws 1915,
ch. 172, § 20.]

Insurance, 32 C. J. p. 1022 § 70.

ARTICLE 23.—LICENSING INSURANCE AGENTS.

§ 4959. Comp. Laws, 1913.
Agent, may orally renew fire insurance policy, on same conditions even though
original policy had expired several dayvs before renewal agreement. Anderson
v. Northwestern F. & M. Ins. Co.,, — N. D. —, 201 N. W. 514,

ARTICLE 25.—PROTECTION OF INSURANCE AGENTS.

§ 4964a1. Discrimination against agents forbidden. It shall be unlawful for
any domestic, stock, or mutual fire insurance company, or for any foreign stock,
or mutual fire insurance company authorized to do business within this state,
to discriminate in any manner whatsoever against any insurance agent author-
ized and licensed to do business within this state, or to withdraw, cancel or
limit its ageney with such agent solely upon the ground or for the reason that
such agent is also acting as agent for another insurance company authorized to
do business within this state. [Laws 1925, ch. 153, § 1.]

§ 4964a2. Violation of provisions; citation for. If the commissioner of in.
surance shall become aware of any alleged violation of this aet, or if written
complaint is made to him of any alleged violation thereof, lre shall forthwith by
registered mail cite the insurance company complained against to appear before
him at a day to be designated by Iiim not less than ten, nor more than thirty
days from the date of such citation to answer said alleged violation hereof. If
upon such hearing, it shall appear that there has been a willful and intentional
violation of this aect, it shall be the duty of said commissioner of insurance forth-
with to cancel the certificate authorizing said company to do business within this
state; and thereafter it shall be unlawful for said company to transact any in-
surance business within this state until said order of cancellation shall be
revoked. [Laws 1925, ch. 153, § 2.]

Insurance, 32 C. J. p. 987 § 16.

CHAPTER 19.

ACCIDENT AND SICKNESS INSURANCE CORPORATIONS, ASSOCIATIONS AND
i SOCIETHIN

§ 4978. Comp. Laws, 1913.
Dinnie v. United Commereial Travelers, 41 N. D, 42, 169 X, . 811,
CHAPTER 19A.
FOREIGN ASSESSMENT ACCIDENT AND HEALTH COMPANTES.
§ 4980a. Depogit. Each foreign assessment, aecident and health insuranee

company, or association doing business in this state on the assessment plan shall
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keep at all times deposited with the commissioner of insurance of this state,
one regular assessment sufficient to pay the average loss or losses occurring
among its members in this state during the time allowed by it for the collection
of assessments and payment of losses. And no such company, or association,
shall be licensed by the commissioner of insurance uniess it shall keep and main-
tain with him for the protection of its obligations at least ten thousand dollars
($10,000.00) in United States or North Dakota bonds, or in the bonds of some
county, city or town in North Dakota, or mortgages on improved unincumbered
real estate within this state, worth double the sum loaned thereon, and approved
by the commissioner of insurance. [Laws 1917, c¢h, 137.]

Insurance, 32 C. J. p. 995 § 28,

Deposit by foreign insurance company. 14 R. C. L. 865.

CIIAPTER 19B.
CO-OPERATIVE AND ASSESSMENT LIFE ASSOCIATIONS,

§ 4980bl. Permission to transact business. All co-operative or assessment
life associations licensed to transact business within this state, and such asso-
ciations duly licensed and transacting business in other states, shall be admitted
to transact business in this state upon compliance with the general laws relating
to the licensing and admission of life insurance companies without being ve-
quired to value their policies in conformity with section 4923 of the Compiled
Laws of the state of North Dakota for the year 1913. [Laws 1917, ch. 138, § 1.]

Insurance, 32 C. J. p. 992 § 23; Life Insuranee, 37 C. J. p. 368 § 18.

§ 4980b2. Assets; accumulation of. Al such associations shall accumulate
and maintain assets in excess of actual liabilities for death losses sustained and
expenses ineurred equal to two per cent of all insurance such association has in
force, and such assets shall consist of cash, money on deposit in banks and such
securities as are prescribed by the laws of this state. [Laws 1917, ch. 138, § 2.]

Insurance, 32 C. J. pp. 1029-1030 §§ 82-83; Life Insurance, 37 C. J. p. 368 §§
18-20.

§ 4980b3. Valuation of policies. All such associations shall value their pol.
icies in the same manner as yearly renewable term policies are valued, according
to the standard of valuation of life insurance policies prescribed by the laws of
this state. [Laws 1917, ch. 138, § 3.]

Life Insnrance, 37 C. J. p. 368 §§ 18-19.

Right of assessment company to increase rates. L. R. A. 19164, 762.

Right of assessment company to decrease benefits. L.R.A.1917C, 626.

Right of assessment company to change plan or c¢lass of policies. 1 L.R.A.
(N.S.)) 623.

§ 4980b4. Words “Issued upon the Assessment Plan” to be on front page of
policy. Each and every co-operative or assessment life association transacting
business in this state shall print in bold type and in red iuk, neav the top of
the front page of each policy or certificate issued upon the life or lives of any
resident or residents of the state of North Dakota, the words “Issued upon the
Assessment Plan.” [Laws 1917, ch. 138, § 4.]

Insurance, 32 C. J. p. 1118 § 216.

CHAPTER 21.

STATEMEXTS BY MINING CORPORATIONS,

§ 4989. Mining corporations to flle statement before offering stock for sale.

No shares or certificates of stock in any mining corporation established under
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the laws of this state, or any state, territory, provinee, country or government,
shall be sold or offered for sale within this state by such corporation, or by any
person, firm, association or corporation acting as agent, representative, attorney
or broker for such corporation, until such corporation shall have filed in the
office of the secretary of state a statement under oath, showing the financial
condition of such corporation, the location of the mine or mines, owned by such
corporation, with plans of the same; the amount of work done thereon; the
amount of cash expended for improvements thereon and the condition of the
plant and machinery connected therewith. Such statements shall be signed
by the president, secretary and treasurer of such corporation and shall be veri-
fied by the oath of each of such officers to the effect that the same is in all re-
spects true.

Provided that this act shall not apply to the sale, or offering for sale, of shares
or certificates of stock in mining corporations, the sale of which is authorized
under the provisions of chapter 91, Session Laws of 1915, (see note preceding
§ 5235al, post) or amendments thereto. [Laws 1923, ch. 180, § 1.]

Licenses, 37 C. J. pp. 273-274 §§ 166-168.

CHAPTER 23.

RELIGIOUS, EDUCATIONAL AND BENEVOLENT CORPORATIONS.

ARTICLE 1. GENERAL Provisions, § 5005.
1a. CorrorATIONS ExTINcT: CHURCHES, §§ 5012a21-5012a3.
3. FraterNaL CorporiTiONS, § 5017.
4. STATUS AND ORGANIZATION OF FRATERNAL CORPORATIONS, §§ 5025,
5030.
5. FRATERNAL BENEFICIARY ASSOCIATIONS, § 5053.
6. FrATERNAL BENEFIT SoCIETIES, §§ 5059-5088.
Ta. MaTerNITY HospiTaLs, 5099a1-5099a12.
7b. CriLpreN’s HoMEs, §§ 5099b1-5099b10.
Te. PraciNGg oF CHILDREN IN FaamiLy HoumE, §§ 5099¢1-5099c11.
8. Homes For OrrHANS, §§ 5100-5108.
9. Depenpent CHILDREN, §§ 5109, 5110.

ArTicLE 1.—QENERAL PRoOVISIONS.

§ 5006. How formed. A corporation for religious, educational, benevolent,
charitable or scientific purposes or a commercial or social corporation not
organized for profit may be formed in the manner provided in chapter 12,
amending chapter 12 of the Civil Code of North Dakota. [Laws 1915, ch. 95,

§ 1.
] Beneficial Associations, 7 C. J. p. 1058 §§ 7-8; Charities, 11 C. J. p. 372 § 101;
Colleges and Universities, 11 C. J. p. 980 § 4; Industrial Co-operative Societies,
31 C. J. p. 961 § 2; Religious Societies, 34 Cye. 1116.
Incorporation of religious societies. 23 R. C. L. 424.

ArTICLE 1a.—CORPORATIONS EXTiNcT; CHURCHES.

§ 5012al1. In whom property vests. All the property, both real and per-
sonal, belonging to or held in trust for any church, echurch society or denomina-
tional religious society organized under the laws of the state of North Dakota

that has become or shall become extinet, shall vest in and become the property
of the central North Dakota society, convention or associations with which said
chureh or relivious society is associated or affiliated, provided that said central

association, society ot eonvention is duly incorporated under the laws of the

state of North Dakota. [Laws 1915, c¢h. 94, § 1.]
AARE
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§ 5012a2. When declared extinct; procedure. Any denominational church
or recligious society which has failed for two consecutive years next prior there-
to to maintain religious services according to the custom and usage of said
denomination or society, or which has less than ten resident attending members
making an annual contribution towards its support, may be declared extinct
in the following manner, viz.: upon presentation to the district court of the
distfict within which said church or society is located, of a certified petition,
signed by at least the majority of the resident attending members, stating fully
the facts in the case, the said court, or a judge thereof, shall issue an order to
show cause why said church or society should not be declared extinet. Said
order to show cause shall be made returnable at a term of said court held
in and for the county within which said church or society is located, and not less
than thirty days’ notice of the hearing of said petition shall be given by adver-
tisement in a newspaper published in said county. designated by the judge
of said court. The said judge shall order such additional notice to be given,
either by personal service or otherwise, as to him shall seem expedient. [Laws
1915, ch. 94, § 2.]

§ 6012a3. Order declaring extinct; how property used. On evidence being
furnished to the satisfaction of the said court or the judge thereof that the
said church or religious society has ceased to hold services in and used said
property for religious worship or service for a term of two years previous to
such application, the said district court or judge thereof mmay grant an order
deelaring such church or society extinct and thereon direct that all its temporal-
ities shall be transferred to and thereupon shall be taken possession of by the
central North Dakota organization or society of said church or denomination,
or directing that the same be sold in such manner and upon such notice as
shall be by the said court decreed, and that the proceeds thereof, after payment
of debts of said church or society, be paid over to the said central society, asso-
ciation or convention. All property and proceeds from the sale of property
so transferred to said central organization as hereinbefore provided, shall be
used and applied for religious purposes within the state of North Dakota, and
shall not be diverted for any other purpose. [Laws 1915, ch. 94, § 3.]

Disposition of property of church upon its dissolution. 47 L.R.A.(N.S.)1015.

ARTICLE 3.—FRATERNAL CORPORATIONS,
§ 6017. Comp. Laws, 1913.
Glein v. Miller, 45 N. D. 1, 176 N W. 113.
ARTICLE 4.——STATUS AND ORGANIZATION OF FRATERNAL CORPORATIONS.

§8 5025, 50380, Comp. Laws, 1913.
State ex rel. Linde v. Packard, 35 N. D. 298, L.R.A.1917B, 710, 160 N. W.
150.

ARTICLE 5.—FRATERNAL BENEFICIARY ASSOCIATIONS,

§ 5063, Comp. Laws, 1913.
Constitutionality of section upheld. Brown v. Steckler, 40 N. D. 113, 1 AL.R.
753, 168 N. W. 670.

ARTICLE 6.—FRATERNAL BENEFIT SOCIETIES.

§8 5069, 5061a. Comp. Laws, 1913.
Dinnie v. United Commercial Travelers, 41 N. D. 42, 169 N. W, 811

§ 5063. Comp. Laws, 1913,
Taylor v. Grand Lodge, A. 0. U. W. 45 N. D. 468, 178 N. W. 130.

§ 5064a. Fraternal societies may establish classified membership. Any fra-
1039



Chap. 23, § 5064a. CIVIL CODE. Religious, etc., Corporations.

ternal society chartered or transacting business in this state is hereby autherized
and empowered to establish or maintain separate classes of membership each
cluss having a separate form of contract of similar general plan and character
in its purpose; the assets or mortuary collections secured from the member
of each class respectively shall be carried and maintained separately for such
class, and the required reserve of such acenmulation of such elass, if contract
therefor provides for such a fund, shall be set apart and held specifically and
separately for the usc and benefit of such partienlar class, and shall not
thereafter be mingled with the assets or mortuary collections of any other class
of the society. [Laws 1919, ch. 155, § 1.]

Beneficial As~ociations, 7 C. J. pp. 1085-1086 §§ 39-46.

§ 5066. Comp. Laws, 1913,
Interest of insured in fund. Taylor v. Grand Lodge, A. O. U. W, 45 N. D.
408, 178 N. W, 130.

§ 6070a. Authority to provide whole family protection. Any fraternal ben-
cfit society authorized to do business in this state and operating on the lodge
plan, may provide in its constitution and by-laws, in addition to other benefits
provided for therein, for the payment of death or annuity benefits upon the
lives of children between the ages of two and sixteen years at next birthday
upon application by some person responsible for the support of said child. Any
such society may at its option organize and operate branclies for such children
and membership in local lodges and initiation therein shall not be required of
such children, nor shall they have any voice in the management of the soviety.

The total benefits payable as above provided shall in no case exceed the fol-
lowing amounts at ages at next birthday at time of death, respectively, as fol-
lows: Two, thirty-four dollars; three, forty dollars; four, forty-eight dollars;
five, fifty-eight dollars; six, one hundred and forty dollars; seven, one hun-
dred and sixty-eight dollars; eight, two-hundred dollars; nine, two hun-
dred and forty dollars; ten, three hundred dollars: eleven, three hundred and
eighty dollars; twelve, four hundred and sixty dollars; thirteen to fifteen, five
hundred and twenty dollars; age sixteen, six hundred dollars. No benefit certifi-
eate as to any child shall take effect until after medical examination
or inspection, in accordance with the laws of the society, nor shall any -
such benefit eertificate be issued unless the society shall simultaneously put in
force at least five hundred such certificates, on each of which at least one as-
sessment has been paid, nor where the number of lives represented by such
certificate falls below five hundred. The death benefit contributions to be made
upon such ecertificate shall be based upon the “Standard Industrial Mortality
Table” or the “English Live Table Number Six” and a rate of interest not
greater than four per cent per annum, or upon a higher standard ; provided, that
contributions may be waived or returns may be made from any surplus held in
exvess of reserve and other liabilities, as provided in the by-laws, and pro-
vided further, that extra contributions may be made if the reserve hereafter
provided for beconte impaired. Any society entering into sueh insurance agree-
nment shall maintain on all such contracts the reserve required by the standard
of mortality and interest adopted by the society for computing eontributions,
and all the funds representing the benefit contributions and all aceretions there-
on shall be kept as separate and distinet funds, independent of the other
funds of the society, and shall not be liable for nor used for the payment of
the debts and obligations of the society other thau the beuefits herein authorized;
provided, that upon the issuance of such new certificate any reserve upon the
original certificate hevein provided for shall be transferred to the credit of the
new certificate.  Neither the person who originally made application for hene-
fits on acconut of such child, nor the beneficiary named in such original cer-
tificate, nor the person who paid the contributions, shall have any vested right
in such new certificate, the free nomination of a beneficiary under the new certift-
cate being left to the child <o admitted to benefit membership. An entirely
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separate finaneial statement of the business transactions and of assets and lia-
L'hities arising therefrom shall be made in its annual report to the Insurance
Commiissioner by any society availing itself of the provisions hereof. The
separation of assets, funds and liabilities required hercby shall not be ter-
minated, rescinded, or modified, nor shall the funds be diverted for any use
other than as herein specified, as long as any certificates issued hereunder re-
main in force, and this requirement shall be recognized and enforced in any
liquidation, re-insurance, merger or other change in the condition of the status
of the society. [Laws 1919, ¢h. 156, § 1.]

. ﬁg-neﬁ('ial Associations, 7 C. J. pp. 1095-1096 §§ 52-53, p. 1087 § 40, p. 1108

NRBE

Eligibility of infants to membership in benefit societies. 19 R. C. L. 1238,

§ 5088. C‘omp. Laws, 1913.
Dinnie v, United Commercial Travelers, 41 N. D. 42, 169 N. W. 811,

ARTICLE Ta.—MATERNITY HosPITALS.

Explanatory note. Laws 1923, ¢h. 164, comprising this article, repealed, by § 12
(§ 5099al2, post), the earlier law on this subject (Laws 1915, eh. 183), which also
covers matter contained in the two following articles (7b and 7e) and is also repealed
by §§ 5099H10 and 5099¢11, post. In so far as the sections in the two acts correspond,
hoth are noted in the hrackets [ ] at the ends of the sections.

§ 5099al. License required. Any person, partnership, voluntary association
or corporation, which owns or operates a maternity hospital, as hereinafter de-
fined, shall secure annually from the board of administration a license so to do.
{Laws 1923, ch, 164, § 1; Laws 1915, ¢h, 183, § 1.]

§ 5099a2. Maternity hospital defilned. A maternity hospital is defined as
any hospital, or other premises, where more than one wowman is received dur-
ing any period of six months for shelter, care or treatment during pregnaney,
or delivery, or within ten days after declivery, provided, that this act shall
not apply to any hospital, or other premises, owned or operated by the state.
[Laws 1923, ch. 164, § 2; Laws 1915, ch. 185, § 2.]

§ 5099a3. Licenses, to whom granted. Licenses for the operation of mater-
ernity hospitals shall be issued by the board of administration and shall be in
force and effect for a period not exceeding one yvear. Iicenses shall be granted
to reputable and responsible persons upon a showing that the premises to be
used as a maternity hospital are in fit sanitary condition and properly equipped
to provide good care and treatment. It also shall appear that the persons in
active charge of the hospital, and their assistants, are qualified by training
and experience to carry on efficiently the duties required of them; that the hos-
pital is likely to be conducted for the public good, and in accordance with
sound social policy; and that the health and well-being of the infants born
therein, and the health, morality and well being of the parties treated thercin,
will be properly safe-guarded. [Laws 1923, ch. 164, § 3; Laws 1915, ch. 183,

§ 6.]

§ 5099a4. License; revocation. The board of administration shall have an-
thority to revoke a license of any maternity hospital upon a proper showing
that any of the conditions set forth in section 3 as prerequisites for the issnance
of the license no longer obtained, or that the license was issued upon fraudu-
lent or untrue representations or that the owner or operator of such hospital
has violated any of the rules and regulations of the board, or has been guilty
of the violations of any law of the state disclosing moral turpitude. Before
any application for license to conduct a maternity hospital shall be denied or
Lefore revoecation of any such license shall take place, written charges as to

the reasons therefor shall be served upon the applicant or licensee, who shall
N. D. C. L.—6¢. in41
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have the right to a hearing before the board, if such hearing is requested
within ten days after service of the written charges. [Laws 1923, ch. 164, §
4; Laws 1915, ch. 183, § 7.]

§ 5099ab. Appeal. There shall he an appeal to the distriet court from any
decision of the board denying an application or revoking a license. The proced-
ure on such appeal shall be the same so far as applicable as in the case of appeal
from a decision of the board of county commissioners. The written notices
and decisions shall be treated as pleadings. The appeal may be brought on for
hearing summarily by an order to show cause. Either party may appeal to the
supreme court within five days after notice of filing the decision in the man-
ner provided for appeals in a civil action. No revocation shall be effective
until the determination of an appeal. [Laws 1923, ch. 164, § 5.]

§ 5099a6. Form of license. The license shall state the name of the licensee,
designate the premises to which the license is applicable and the number of
patients who may be received in such premises at any one time. [Laws 1923,
ch. 164, § 6; Laws 1915, ch. 183, § 6.]

§ 5099a7. Regulation by board of administration. The board of administra-
tion may prescribe forms for the registration and record of persons cared for
in maternity hospitals and shall make such reasonable rules and regulations
for the conduct of such hospitals as are necessary to carry out the purposes
of this act. The board and its authorized agents may inspect such hospitals
at any time and shall have full and free access to every part thercof. The
records shall be open for their inspection and they shall have authority to see
and interview patients therein. [Laws 1923, ch. 164, § 7.]

§ 5099a8. Attendance on births. Every birth occurring in a maternity hos-
pital shall be attended by a legally qualified physician or midwife. The licensee
of the hospital shall report to the board of administration all births occurring
within the hospital. These reports shall be made within twenty-four hours
after the birth occurs and on blanks to be provided by the board for that
purpose. [Laws 1923, ch. 164, § 8; Laws 1915, ch. 183, §§ 8, 9.]

§ 5099a9. Records protected. No agent of the board of administration or
of any board of health, or the licensee, shall disclose the contents of the records
of maternity hospitals or of the reports received therefrom, except in a judicial
proceeding, or to officers of the law or other legally constituted boards or
agencies or to persons having a direct interest in the well-being of the patient,
or her infant, and in a position to serve their interests should that be necessary.
[Laws 1923, ch. 164, § 9.]

§ 5099a10. Disposing of infants prohibited. No licensee of a maternity
hospital shall undertake, directly or indirectly, to dispose of infants by plaeing
them in family homes for adoption or otherwise. No licensee as an induce-
ment to a woman to go to any maternity hospital for confinement care shall
in any way offer to dispose of any child, or advertise that he will give children
for adoption or hold himself out, directly or indirectly, as being able to dispose
of children. [Laws 1923, ch. 164, § 10; Laws 1915, ch. 183, § 12.]

Explanatory note. See also $§ 9607, 9608, post.

§ 5099all. Penalty. Every person who violates any of the provisions of
this act, or who makes any false statements on reports to the board of adminis-
tration shall upon conviction be guilty of a misdemeanor. [Laws 1923, ch.
164, § 11; Laws 1915, ch. 183, § 14.]

§ 5099a12. Repeal. Chapter 183 of the Laws of 1915, and all other acts or
parts of acts inconsistent herewith. are hereby repealed. [Laws 1923 c¢h.
164, § 12.]

Explanatory note. See note preceding § 509921, ante.
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ARrTICLE Tb.—CHILDREN’S HOMES.
Explanatory note. Sce note preceding § 5099al, ante.

§ 5099bl. License required. Any person, partnership, voluntary association
or corporation, which owns or operates a home or institution receiving, during
the calendar year, more than three children under the age of cighteen years,
shall procure annually from the board of administration a license so to do;
provided, however, that this act shall not apply when the children received by
such person are related to him by blood or marriage; and provided, further,
that this act shall not apply to any home or institution under the manage-
ment and control of the state. [l.aws 1923, c¢h. 161, § 1; Laws 1915, ch. 183,
§ 6.]

§ 6099b2. License, how granted. Licenses under this act shall be granted
by the board of administration and shall be in force and effcet for a period not
exceeding one year. Such licenses shall be issued to reputable and responsible
persons upon a showing that the premises to be used are in fit sanitary cou-
dition and properly equipped to provide good care for all children who may
be received. It shall also appear that the persons in active charge of such a
home or institution, and their assistants, are properly qualified to carry on
efficiently the duties required of them; that such liome or institution is likely
to be conducted for the public good in acecordance with sound social policy,
and with due regard to the health, morality and wellbeing of all children cared
for therein; and that the institution or home will be maintained according to
the standards preseribed for its conduet by the rules and regulations of the
board. [Laws 1923, ch. 161, § 2; Laws 1915, ch. 183, §§ 6, 13.]

§ 5099b3. License, how revoked. The board of administration shall have
authority to revoke the license of any home or institution upon a proper show-
ing that any of the conditions set forth in section 2 as prerequisites for the
issuance of the license, no longer obtain, or that the license was issued upon
fraudulent or untrue representations; or that the owner or proprietor of such
home or institution has violated any of the rules and regulations of the board
of administration, or has been guilty of the violation of any law of the state
disclosing moral turpitude. [Laws 1923, ch. 161, § 3; Laws 1915, ch. 183, § 7.]

~ § 6099b4. License; hearing when denied. Before any application for a
license under the provisions of this act shall be denied, or before revocation of
any such license shall take place, written charges as to the reasons therefor shall
be served upon the applicant or licensee, who shall have the right to a hearing
before the board of administration, if such hearing is requested within ten
days after service of the written charges. [Laws 1923, ch. 161, § 4.]

§ 5099b6. Appeal. There shall be an appeal to the district court from any
decision of the board of administration denying an application or revoking a
liccuse. The procedure of such appeal shall be the same so far as applicable
as iu the case of appcal from a decision of the board of county commissioners.
The written notices and decisions shall be trcated as pleadings. The appeal
may be brought on for hearing summarily by an order to show cause. Either
party may appeal to the supreme court within five days after notice of filing the
decision In the manner provided for appeals in a civil action. No revocation
shall be effective until the determination of an appeal. [Laws 1923, c¢h. 161, § 5.]

§ 5009b6. Authority of board of administration. The board of administra-
tion may prescribe forms for the registration and record of all children eared
for in any home or institution licensed under this act, and shall make such
reasonable rules and regulations for the conduct of such place as are necessary
to carry ount the purposes of this act. The boavd and its authorized agents,

may inspect such licensed premises at any time. and shall have full and free
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access to every part thercof. All records shall be open for their inspection and
they shall have authority to sce and interview all children cared for therein.
[Laws 1923, ch. 161, § 6.]

§ 6099b7. Records protected. No agent of the board shall disclose the con-
tents of the records of homes or institutions licensed undev this act, or of ve-
ports which may be received therefrom, except in a judicial proceeding, or
to offigers of the law or other legally constituted boards or agencies, or to
persous having a definite interest in the well-being of the child or children
concerned and who are in a position to serve their interests should that be neces-
sary. [Laws 1923, ch. 161, § 7.]

§ 5099b8. Acts prohibited. No licensee under the provisions of this act
shall hold himself out as having authority to dispose of any child, or advertise
that he will give children for adoption, or hold himself out, directly or in-
directly, as being able to dispose of ehildren, uniess he shall have been ex-
pressly licensed so to do by the board of administration in acceordance with law,
[Laws 1923, c¢h. 161, § 8; Laws 1915, ch. 183, § 12.]

§ 5099b9. Penalty. Every person who violates any of the provisions of this
act shall upon conviction be gnilty of a misdemeanor. [Laws 1923, eh, 161,
§ 9; Laws 1915, ch. 183, § 14.]

§ 6099b10. Repeal. (hapter 153, Session Laws of 1915, and all acts or parts
of acts inconsistent herewith, are hereby repealed.  [Laws 1923, eh. 161, § 10.]
Explanatory note. Sce note preceding § 3099al, ante.

ARTICLE Te.—PraciNg or CHILDREN IN Faany lodE.

Explanatory note. See note preceding § 5049al, aute.

§ 5089cl. License required. Any person, partnership, voluntary association
or corporation, which undertakes to place children in family homes for tem-
porary or permanent care, shall procure annually from the state board of ad-
ministration a license so to do, and shall be known, aud is hereinafter referrel
to, as a child placing agency. [Laws 1923, ¢h. 162, § 1; Laws 1915, ch. 183, § 6.]

§ 5099¢2. License, how granted. Licenses for the conduet of child placing
agencies shall be issued by the board of administration upon application and
shall be granted for a period not exceeding one year. Such licenses shall he
issned to reputable and responsible applicants upon a showing that they, and
their agents, are properly equipped by training and experience to find and select
suitable temporary or permanent homes for children, and to supervise such
homes when children are placed in them, to the end that the health, morality
and general well-being of c¢hildren placed by them will be properly safeguarded.
[Laws 1923, ch. 162, § 2; Laws 1915, eh. 183, § 6.]

§ 5099c3. License, how revoked. The board of administration shall have
the authority to revoke the hicense of any child placing ageney upon a proper
showing that any of the conditions set forth in section 2 as prerequisites for the
issuanee of the Heense no longer obtain, or that the license was issued upon
fraudulent or untrue representations, or that the licensee has violated any of
the rules and regulations of the board of administration, or has been guilty of
the violation of any state law disclosing moral turpitude. |[Laws 1923, c¢h.
162, § 3; Laws 1915, ch. 183, § 7.]

§ 5099c4. License, hearing when denied. Before any application for license
to conduet a ¢hild placing ageney shall be denied, or before the revoeation of any
such license shall take place, written charges as to the reasons therefor shall
be scrved upon the applicant or licensee, who shall have the right to a hearing
hefore the board if such a hearing is requested within ten days after service
of the written charges.  [Laws 1923, ¢h. 162, § 4.]
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§ 5099c6. Appeal. There shall be an appeal to the distriet court from any
decision of the board denying an application or revoking a license. The pro-
cedure on such appeal shall be the same so far as applicable as in the case of
appeal from a decision of the board of county commissioners. The written no-
tices and decisions shall be treated as pleadings. The appeal may be brought
on for hearing summarily by an order to show cause. Either party may
appeal to the supreme court within five days after notice of filing the decision
in the manner provided for appeals in a civil action. No revocation shall be
effective until the determination of an appeal. [Laws 1923, ch. 162, § 5.]

§ 5099c6. License, form. The license shall state the name of the licensee
and his address, shall set forth the number of children who may be placed
by such licensee during the terms for which the license is issued, and shall indi-
cate whether the licensee is authorized to find temporary or permanent homes
for children, or both. [Laws 1923, ch. 162, § 6; Laws 1915, ch. 183, § 6.]

§ 5099c7. Authority of board of administration. The board of administra-
tion may prescribe the forms for the registration and record of children placed
by sugh child placing agency, and shall make such reasonable rules and regula-
tions in connection with such placements as are necessary to carry out the
purposes of this act. All records shall be open to the inspection of the
board. [Laws 1923, ch. 162, § 7.]

§ 5089¢8. Duties of licensees. Every licensee shall keep a full record and
social history of each child received for placement and a similar record and
history of his family. No child shall be placed in any foster home until ade-
quate investigation has been made as to the suitability of the proposed foster
parents and their home surroundings. The licensee shall report to the board
of aduministration the name and address of each child to be placed in a
permanent foster home, the name and address of the proposed foster parents,
and such other facts and information as shall be requested by the board.
It shall thereupon be the duty of the board to visit the proposed foster home
and make such other inquires and investigations as may be necessary to ascer-
tain whether the home is a suitable one for the child, and shall continue to
visit and supervise in such manner as it may deem neccessary. Whenever
satisfied that a child has been placed in an unsuitable home the board may order
its return to the ageucy which has placed it, and if such order is not obeyed
within thirty days it may revoke the license of the agency so placing and
shall itself take charge of, and provide for, the child. [Laws 1923, ch. 162,
§ 8; Laws 1915, ch. 183, § 9.]

§ 5099c9. Placement contract. Every child placing agency upon placing a
child in a foster home, shall enter into a written agreement with the persons tak-
ing the child, which shall provide that the placing agency shall have access at
all reasonable times to such child, and to the home in whieh he is living, and
for the return of the child to the placing ageney whenever in the opinion
of such agency, or of the board of administration, the best interest of the
child shall require. [Laws 1923, ch. 162, § 9.]

§ 5099¢10. Penalty. Every person who violates any provision of this act
shall upon conviction be guilty of a misdemecanor. [Laws 1923, ch. 162, § 10;
Laws 1915, ch. 183, § 14.]

§ 65099c11. Repeal. Chapter 183 of the Session Laws of 1915, and all aets
or parts of aets inconsistent herewith, are hereby repealed. [Laws 1923, ¢h.
162, § 11.]

Explanatory note. Sec note preceding § 5099al, ante.

ArTiCLE 8.—HoMES FOR ORPHANS.

§ 5100. Rules and regulations. Whenever not less than twenty reputable
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citizens of the state of North Dakota have associated, or shall associate, them-
sclves into a corporation under the laws of this state, for the purpose of secur-
ing homes for orphans, or for homeless, dependent, neglected or grossly ill-
treated children, by adoption or otherwise, into family homes, have secured
a license from the board of administration to carry on such work of placing
children in foster homes, and have filed, or shall file, with the secretary of
of state, their articles of incorporation, together with a certificate signed by the
governor and three or more members of the supreme court of the state of North
Dakota, of their confidence in said corporation, it shall have power to re-
ceive such children for the purpose above expressed, in the manner herein
specified ; provided, that at the end of ten years such power shall cease unless
a new certificate as provided above, signed by at least three members of the su-
preme court of North Dakota, shall be filed as above, and such certificate shall be
filed every ten years during the continuance of such society. Such society shall
have a main office and adopt rules for the transaction of business, which shall
be published, and its financial records shall be open to the inspection of the
public. [Laws 1923, ch. 160, § 1.]

§ 5100al. Charters validated. All corporations heretofore organized or op-
erated under the provision of section 5100 of the Compiled Laws of the state of
North Dakota for the year 1913, whose charters have hecome forfeited or affected
by reason of failure or neglect to secure a new certificate, as in said seetion pro-
vided, shall be and the same are hereby validated for all purposes; pro-
vided, that any such corporation, at any time within ninety (90) days after
the taking effect of this statute, with the approval of the attorney general’s
department of this state and the payment of a penalty of five dollars ($5.00),
complies with the provisions of said section 5100 with reference to securing
a new certificate; and the charter of any such corporation, complying with
the provisions of this statute within said period, is hereby declared reinstated
and valid in all respects. [Laws 1919, ch. 98, § 1.]

§ 5100a2. Emergency. Whereas an emergency exists in that there is mo
provision for validating and reinstating corporations, which have failed or
neglected to secure a renewal certificate under the provisions of sec. 5100 of
the Compiled Laws of 1913 of the state of North Dakota, this act shall take
effect and be in force from and after its passage and approval., [Laws 1919,
ch. 98, § 2.]

§ 5101. Powers of society. Such society shall have the power to receive
into its hands and under its control, and may become the legal guardian of,
any child under fourteen years of age without its consent, and over fourteen
yvears and under eighteen years with his consent, who shall be committed as
a delinquent, dependent or negleeted child, to its guardianship by a court of
competent jurisdiction; and such society is hereby authorized and empowered
to eonsent, through its duly authorized agent, in the courts of this state, to the
adoption of such child in accordance with the statutes of the state on that sub-
ject, and such agent or such society shall have power to administer oaths and
acknowledge affidavits in all matters pertaining to the business of such
society. Such society shall have the power and authority to enter into agree-
ments with persons taking children which agreements in each case shall provide
for the proper care of the child until it shall reach the age of eighteen
vears, and may also provide that any such child so placed shall be returned
to the society upon its request. [Laws 1923, ch. 160, § 2.]

§ 5106al. Importation of children. Any person, partnership, voluutary as-
sociation or corporation, which undertakes to bring or send children from any
state into this state for placement in family homes, shall first procure a license
from the board of administration and file with that board a bond to the state
in the sum of one thousand dollars, to be approved by the attorney general,
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conditioned that no child will be brought into the state who is incorrigible,
unsound of mind or body, or likely to become a public charge; that any child
s0 brought in will be promptly removed upon notice from the board; that npon
the placing of children brought into the state in family homes a report will
be made to the board; and that all the provisions of the statutes relating to the
placement of children will be complied with. Provided, however, that this sec
tion shall not apply to a resident of the state who personally brings a child
into the state for permanent care or adoption into his own family, except that
in such case he shall report to the board his own name and address, the name
of the child, and the name and address of the person, organization or institu-
tion from which the child was received. [Laws 1923, ch. 159, § 1.]

§ 6106a2. Exportation of children. No person, partnership, voluntary asso-
ciation or corporation, shall take or send any child out of the state for placement
in a family home in another state without first securing the consent of the
board of administration so to do, and without first reporting to that board the
name and address of any child so taken or sent and the name and address of
the family which is to receive the child, together with such information con-
cerning the family and the child as the board may require. Provided, however,
that this section shall not applv to a parent who personally removes his child
from the state. [Laws 1923, ch. 159, § 2.]

§ 6106a3. Penalty. Any person who violates any of the provisions of this
act (§§ 5106al, 5106a2, ante) shall be guiliy of a misdemeanor. [Laws 1923,
ch. 159, § 3.]

§ 6108a4. Repeal. Sections 5107 and 5108 of the Compiled Laws for 1913,
and all acts or parts of acts, inconsistent herewith, are hereby repealed. [Laws
1923, ch. 159, § 4.1

§8 5107, 5108. Repealed by § 5106a4, ante.

ARrTICLE 9.—DEPENDENT CHILDREN.

§ 5109. Cared for at public expense; jurisdiction of juvenile court. Any
minor child under the age of eighteen years, who shall by reason of the failure
of either or both of its parents or custodian to support sueh child, become de-
pendent upon public charity, or who may be deserted by its parent or parents
or custodians without arrangement for its proper care, shall be deemed aban-
doned and may be cared for at public expense by the overseers of the poor.
Sueh child shall also be subject to the jurisdiction of the juvenile court of this
state and may be committed to any reputable person or organization duly
licensed for the care of children, or otherwise, as provided for the commitment
by that court of dependent and neglected children. [Laws 1923, ch. 158, § 1.]

Infants, 31 C. J. p. 987 § 5, p. 989 § 7, p. 993 § 13.

Marriage as affecting jurisdiction of juvenile court over delinquent or de-
pendent. 19 A.L.R. 616.

Jurisdiction of another court over child as affected by assumption of jurisdie-
tion by juvenile court. 11 AL.R. 147,

Power of juvenile courts to punish for contempt. 8 A.L.R. 1548.

Juvenile courts 14 R. C. L. 277 and Suppx.

§ 6110. When subject to jurisdiction of juvenile court. Any minor child
under the age of eighteen years, who shall have been left for board with any
reputable organization incorporated under the laws of North Dakota and
Jicensed by the Loard of administration, for the care of placing of childven,
and whose board shall not have been paid for a period of three months without
reasonable cxeuse, shall be subjeet to the jurisdiction of the juvenile court and

may upon a proper procecding be commiited to the guardianship of such organ-
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ization, or otherwise, as provided for the commitment by the court of de-
pendent and neglected children. [Laws 1923, ch. 158, § 2.]

Infants, 31 C. J. p. 989 § 7.

Juvenile courts. 14 R. C. L. 277 and Supps.

CHAPTER 25.

STATE POULTRY ASSOCIATION.

§ 6117, Appropriation. There is hereby appropriated out of the funds of
the state treasury not otherwise appropriated, the sum of three hundred dol-
lars to be expended by the North Dakota Poultry Association in payment of
premiums and special awards in connection with its annual exhibits. [Laws
1923, ch, 100, § 1.]

Explanatory note. The original § 5117 was repealed by Laws 1923, ch. 100.

Agriculture, 2 C. J. p. 990 § 7.
Purposes justifying appropriation of state money. 25 R. C. L. 398 and Supps.

CHAPTER 26.

BUILDING AND LOAN ASNOCIATIONS,

§ 5123al. Directors; terms. A building and loan association organized un-
der the laws of the state of North Dakota may provide by its by-laws for the
election of its directors for a term of three years. [Laws 1923, ch. 148, § 1.]

Building and Loan Associations, 9 C. J. p. 927 § 15.

§ 6123a2. Same; division into groups. When any sunch building and loan
association adopts by-laws for the election of its directors for a term of three
vears, then at the first annual election of directors, after the adoption of such
by-laws, the directors shall be divided into three groups equal in number as near-
ly as practicable, the first group to be elected as directors for a period of one
year, the second group for a period of two years, and the third group for a
period of three years so that as nearly as possible the terms of one-third of
such directors shall expire each year and thereafter such directors shall be
eleeted for the full period of three years. [Laws 1923, ch. 148, § 2.]

Building and Loan Associations, 9 C. J. p. 927 § 15.

CHHAPTER 27.
RIGHT OF WAY FOR TELEPHONE AND ELECTRIC LIGHT SYSTEMS.

§ 5144, Right of way for telephone lines and electric light systems. The
board of county commissioners of any county, board of supervisors of any
township, board of aldermen of any incorporated city, or board of trustees of
any town or village in this state, may, when decmed for the best interest of
their respective munieipal corporations, grant to any person, who is a vesident
of this .state, or to any company or corporation, organized under the laws
of this state, or to any company or corporation duly licensed to do business
within this state, the right of way for the erection of a telephone line or electrie
light system over or upon any public grounds, streets, alleys or highways under
the care or supervision of such hoard granting such right of way. Such right
of way shall be granted snbject to such conditions, restrictions and regula-
tions as may be preseribed by the board granting the same, as to what grounds,
streets, allexs or highways said limes shall run upon, over or across, and as
to the places where the poles to support the wires shall be located, and all
grants of right of way for the constrncetion of telephone lines or electrie light
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systems heretofore made, in accordance herewith, by any board above mentioned,
are hereby made valid. (Laws 1925, ch. 188, § 1.]
Electricity, 20 C. J. p. 324 § 25; Telegraphs and Telephones, 37 Cye. 1627, 1633.
Right to transfer or mortgage privilege to use street for telegraph, telephone,
or other quasi-public purposes. L.R.A.1917D, 707.
Privilege of using street for wires as a eontract. [.R.A.1918E, 907,
Right to carry wires across railroad. L.R.A.1915B, 823.
Perpetunal franchise to occupy street. 2 A.L.R. 1103.
Grant by state or municipal corporations of right of way to telephone com-
panies. 26 R. C. L. 503, 505 and Supps.

CHAPTER 28.
BANKING CORPORATIONS,
Explanatory note. Robbery of hank, see post, § 9520a,

§ 5146. Repealed by Laws 1915, ch. 43, § 4.

Appeal, from order of state hanking board, requiring removal of objectionahle
securities. Youmans v. Hanna, 35 N. D. 479, 160 N. \W. 705.

Repealed by § 43, Laws 1915. State ex rel. Packard v. Jorgenson, 31 N. D.
563, 154 N. W. 525,

See also State ex rel. Lofthus v. Langer, 46 N. D. 462, 177 N. W, 408; Jensen
v. Sawyer State Bank, 44 N. D. 225, 173 N. W. 162; State ex rel. Langer v.
Lof%vhus, 45 N. D. 357, 177 N. W. 755; Youmans v. Hanna, 35 N. D. 513, 161
N. W. 797,

§ 5146(6) Appointment of deputies. The state examiner may, subject
to the approval of the state banking board, appoint and at pleasure re-
nove, not more than thirteen depnty examiners, one reconcilement clerk, one
stenographer and such other employees as may in the judgment of the state
banking board, be necessary for the proper discharge of the business of his
department. Each deputy examiner shall give bond to the state in the sum of
$10,000 to be approved and filed in the same manner as the bond of the state
examiner. The state examiner shall select and designate one of said deputy ex-
aminers to be the office deputy and to act during the absence or disability
of the state examiner, and in such cases the deputy examiner so authorized
shall have charge of the office and administer its affairs. Eight of the said
deputy examiners so appointed shall have had at least three years active ex-
perience in bank work within this state and shall furnish such evidence of qualifi-
cation as expert accountants and general fitness for the duties as may be de-
manded by the banking board. [Laws 1917, ch. 219, § 1.] :

Explanatory note. Laws 1917, ch. 219, does not expressly amend § 5146 or any
other scetions of the Compiled Laws, but it is very obvious that, notwithstanding the
repeal of § 5146 as noted above, § 1 of ch. 219 is similar to subdiv. 6, § 2 to subdiv. 7,
and § 3 contains new matter on the same snbject as § 5146.

Banks and Banking, 7 C. J. p. 481 § 12; States, 36 Cye. 859,

Examination and supervision of bhanks by public officers as impairment of
charter rights. 8 A.L.R. 898.

Validity of obligation given bank as affected by concealment of illegal
transactions from bank examiner. L.R.A.1916A, 1218.

Official bonds. 22 R. C. L. 496 et seq. and Supp.

Appointment of deputies. 22 R. C. L. 582 and Supps.

Bonds of deputies. 22 R. C. L. 587 and Suppx.

§ 5146(7). Districts; how divided. For the purpose of the better admin-
istration of his department the state examiner shall, immediately after the tak-
ing effect of this act, proceed to divide the state into eight districts which
shall have as nearly as may be, banks and other financial institutions of an
cqual number, and arranged with reference to convenience and economy in
travel and shall at once ‘esignate the district in which each of his eight exam-
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iners shall make examinations, and such deputy examiners shall confine their
work, as nearly as may be, to the examination of corporations located within
their respective districts, except that any such deputy examiner may be tem-
porarily transferred to other districts, or more than one deputy examiner may
be assigned temporarily to any district when the proper performance of the
work therein would indicate the necessity for so doing. No deputy examiner
shall have any interest directly or indireetly in any corporation within the jur-
isdiction of the banking department, nor in any corporation engaged wholly
or in part in the writing or issuing of bonds of or for any such corporation or
of the officers or employees of any such ecorporation. [Laws 1917, ch. 219, § 2.]
Explanatory note. See note preceding this subdivision.

§ 6146(10). Salaries. The salary of the office deputy shall be twenty-five
hundred dollars per annum, and the salary of each other deputy two thousand
dollars per annum and in addition thereto he shall be paid his actual and neces-
sary traveling expenses when engaged in the discharge of his duties; the salary
of the reconcilement clerk shall be fifteen hundred dollars per annum; salary
of the stenographer shall be twelve hundred dollars per annum and the salaries
of other clerks or assistants herein provided for, shall be fixed by the state
banking board. [Laws 1917, ch. 219, § 3.]

Explanatory note. See note following suhdiv. 6 of this section, ante.

§ 5146(11). Repeal. All acts or parts of acts in so far as they conflict with
the provisions of this act arc hercby repealed. [Laws 1917, ch. 219, § 4.]

§ 5146a. Repealed by Laws 1915, ch. 43, § 4.
Section repealed by § 43, Laws 1915. Stute ex rel. Packard v. Jorgenson,
31 N. D. 563, 154 N. W. 525,

§ 5147. Comp. Laws, 1913.
State ex rel. Lofthus v. Langer, 46 N. D. 462, 177 N. W. 408,

§ 5148. Comp. Laws, 1913.

Dyer v. Hall, — N. D. —, 199 N. W. 754; Security State Bank v. State Bank,
31 N. D. 454, 164 N. W, 282,

§ 5149. Comp. Laws, 1913.
Dyer v. Hall, — N. D. —, 190 N. W. 754,

§ 5150. Comp. Laws, 1913.

Duty of board of bank directors to procure and file surety bond, insuring
their own fidelity as officers and emplovees of the bank. MeclIntosh v. Dakota
Trust Co.,, — N. D. —, 40 A.L.R. 1021, 204 N. W. 818.

See also International Harvester Co. v. State Bank, 38 N. D. 632, 166 N. W,
507; Security State Bank v. Fischer, 42 N. D. 35, 171 N. W. 866: Russell Grader
Mfg. Co. v. Farmers Exch. State Bank, — N. D. —, 194 N. W, 387.

§ 5151. Comp. Laws, 1913.

Electrical applianees, neccssary to furnish light through bank building, “fixtures”
within meaning of this seetion.” Farmers State Bank v. Richter, 48 N. D. 1233,
189 N. W, 242,

Section does not prohibit use of undivided profits in and of the 30% of capital
stoek, and unimpaired surplus, for erection of bank building. Sarles v. Scandina-
vian American Bank, 33 N. D. 40, 156 N. W, 556.

Contract by bank to purchase land in excess of limitation, unenforceable. Smith
v. Rennix, — N. D. —; 204 N. W. §43.

§ 5162. Comp. Laws, 1913.
(ontract by bank to pay mortgage on land conveyed to it, uncnforceable.
Smith v. Rennix, — N. D, —, 204 N, W, 843,

§ 6155. Capital stock. Hereafter no banking assoeiation shall be organized
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under this chapter with a capital stock of less than fifteen thousand dollars,
nor in towns or cities of over one thousand inhabitants with a capital stock
of less than twenty thousand dollars; nor, in cities of over two thousand inhabi-
tants, with a capital stock of less than thirty thousand dollars; nor, in cities
of over three thousand inhabitants, with a capital stock of less than thirty-five
thousand dollars; ner, in cities of over four thousand inhabitants, with a capi-
tal stock of less than forty thousand dollars; nor, in cities of over five thousand
inhabitants, with a capital stock of less than fifty thousand dollars. All of the
capital stock of every such association shall be paid in before it shall be au-
thorized to commence business, and evidence of such payment of capital stock
cither in actual money or a dcposit in a previously approved correspondent
bank must be furnished to the state examiner or deputy examiner beforc the
certificate of authority may be delivered. FKor the purposes of this section, the
population of the city may be determined by using the population shown by the
most recent state or national census. No association having been organized to
transact business in any city, and which may have sold or converted its business
to a national bank, or other banking business which is continued at the same
place, shall be allowed to remove its charter or its articles of incorpora-
tion to, and recommence business at another place; but where it can be clearly
shown that a banking association which has not changed, sold or converted its
business as hereinbefore recited, is located at a place where there is not sufficient
business for the profitable conduct of a bank, such association may apply to
the banking board for authority to remove its business to some other place
within the state and to change its name if desired; and upon the approval
of such application by the state banking board and the proper amendment of
the articles of incorporation, the board may issue authority for such removal
and change; provided, that no such association shall be allowed to remove its
business to any city without having the full amount of capital stock required by
this chapter for a new organization in such city. The corporate existence of
any bank or corporation heretofore organized with a capital of less than fifteen
thousand dollars shall not be renewed unless such corporation seeking to renew
its existence shall increase its capital to the amount required by this act for the
organization of a new banking corporation in the city where such bank is located
at the time of such renewal. When any association whosc capital is less than
twenty thousand dollars, applies for a renewal of its corporate existence, it
shall, before being permitted to continue its corporate existence, furnish satis-
factory evidence through the state banking board that its articles of incor-
poration have been properly amended and the full amount of the increased capi-
tal has been actually paid in cash; provided, that such association in renewing
its existence, may, with the consent and approval of the statec banking boald
convert its thcn accumulated surplus and undivided profits into capital, to be
apportioned among the shareholders entitled thereto. [La“s 1915, ch. 56, § 1.]

State ex rel. Lofthus v. Langer, 46 N. D. 462, 177 N. W. 408.

Banks and Banking, 7 C. J. p. 101 §§ 31-32.

Consideration for obligation given to make good depletion of capital of bank.

L.R.A.1917B, 688.
Requirement that banks shall have eertain paid-up capital. 3 R. C. L. 382.
Power to limit number of banks to needs of business demands of community.
3 R. C. L. 384 and Supps.

8§ 5160. Comp. Laws, 1913.
Jensen v. Sawyer State Bank, 4 N. D, 225, 173 N. W. 162.

§ 5164. Comp. Laws, 1913
Reimers v. Larson, — N. D. —, 40 A.L.R. 1177, 202 N. W. 653.

§ 5166. Comp. Laws, 1913.
Taking interest in advance on loan, not usury. Sundahl v. First State Bank,
32 N. D. 373, 155 N. W. 794.
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§ 5167. Regular and special reports; penalties for failure to make. Every
banking association, savings bank, and trust company organized under this
chapter, shall make three or more reports each year to the state examiner, the
number to be determined by the state banking board, in such form as the
state banking board shall preseribe; such forms to be as nearly as possible like
those prescribed by the comptroller of the currency for similar reports for
national banks. Such reports shall exhibit in detail, under appropriate heads,
the resources and liabilities of the association at the close of the business on a
past day by him specified, which shall if practicable, be the same day for which
similar reports are required from national banking associations within the
state by the comptroller of the currency of the United States. Each report
must be verified by the oath of the president or the cashier and attested as cor-
reet by at least two of the directors, and must be transmitted to the examiners
within seven days after receipt of the request for the same, and an abstract of
not less than three of such reports in a form preseribed by the board, shall be
published, at the expense of the association, in some newspaper in the eity,
town or village where such bank is located, and in case there is no such news-
paper, then in the official newspaper of the county in which such assoeiation is
located. The state banking board shall also call for a special report from any
association whenever in their judgment the same is necessaryv in order to obtain
full and complete knowledge of its condition. Every association which fails to
make and transmit any report required in pursuance of this section, shall for-
feit and pay to the state a penalty of two hundred dollars for cach delinquency.
[Laws 1925, ch. 94, § 1.]

Reimers v. Larson, — N. D. —, 40 A L.R. 1177, 202 N. W 653,

Banks and Banking, 7 C. J. p. 720 §§ 465-466.

Power to require periodical reports by banks as to their financial condition.
3 R. C. L. 383 and Supps.

Penalty for false reports by banks. 3 R. C. L. 503.

§ 6168. Comp. Laws, 1913,

Receiver of insolvent bank may enforce added liability against stockholders.
Davis v. Johnson, 41 N. D, 85, 170 N. W. 520,

Stockholder cannot offset indebtedness owing to him by bank, in action by
receiver to realize on superadded liability. Reimers v. Larson, — N. D. —, 40
A.LR. 1177, 202 N. W, 653.

See also Wald v. Wheelon, 27 N. D. 624, 147 N. W. 402; Youmans v. Hanna,
35 N. D. 513, 161 N. W, 797.

§ 6170. Reserve fund. From and after January 1st, 1926, and up until Janu-
ary Ist, 1927 each banking corporation or association shall at all times have on
hand in available funds an amount which shall equal tifteen per cent of its demand
deposits and amounts due to other banks and ten per cent of its time deposits. and
from and after January 1st, 1927 such banking corporation or association shall at
all times have on hand in available funds an amount which shall equal twenty per
cent of its demand deposits and amounts due to other banks and ten per cent
of its time deposits; three-fifths of this amount may consist of balances due to
the corporation or association from the Bank of North Dakota. or good solvent
state or national banks or trust companies, which carry sufficient reserve to en-
title them to act as such depository banks, and are located 1 such commercial
centers as will facilitate the purposes of banking exchanges, and which de-
pository banks shall have been first approved by the state banking board, and the
remaining two-fifths of such reserve shall conxist of actual cash on hand; eash
items shall not be included in computing reserve, and no vorporation or asso-
ciation shall carry as cash, or cash items, any paper or otlier matter except leviti-
mate bank exchange which will be cleared on the same or next sueceeding day.
Provided, however, that any state banking corporation or :assoviation with the
pernmiission of the state banking board may carry not to exceed one-fourth of its
legal reserve in United States certificates of indebtedness, United States bonds,
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North Dakota land series bonds, North Dakota bank of North Dakota bonds and
North Dakota mill and elevator bonds. Whenever the available funds within
the meaning of this section, shall be below the requirements hereinbefore stated,
such corporation or association shall not increase its liabilities by making any
new loans or discounts other than by discounting or purchasing bills of ex-
change, payable at sight, or make any dividend of its profits until the re-
quired proportion between the aggregate amount of the deposits and its lawful
money reserve has been restored and the state bauking board must notify
any corporation or association whose lawful money reserve shall be below the
amount required to be kept on hand to make good such reserve and if such
corporation or association shall fail to do so for a period of thirty days after
such notice, the state banking board may impose a penalty of not less than one
hundred dollars or more than five hundred dollars which shall be collected in
the same manner as other penalties preseribed in this chapter. [Laws 1925, ch.
95; Laws 1919, Sp. Sess. c¢h. 23; Laws 1915, ch. 58, § 1.]

State ex rel. Lofthus v. Langer, 46 N. D. 462, 177 N. W. 408; Sargent County

v. State, 47 N. D. 561, 182 N. W, 270.
Banks and Banking, 7 C. J. p. 486 § 16.
Reguirements as to reserve capital. 3 R. C. L. 382,

§ 5172. Comp. Laws, 1913.

Validity of contract hetween two banking associations to make secret loans in
excess of limit. Oakes Nat. Bank v. Farmers State Bank, — N. D. —, 201 N.
W. 696.

See also Wald v. Wheelon, 27 N. D. 624, 147 N. W. 402; Youmans v. Hanna,
35 N. D. 479, 160 N. W. 705; Youmans v. Hanna, 35 N. D. 513, 161 N. . 797.

§ 5173. Comp. Laws, 1913.
Bank not liable for breach of contract to loan one individual exeessive sum
%‘f money, such contract being illegal. Wald v. Wheelon, 27 N. D. 624, 147 N.
V. 402.
See also Youmans v. Hanna, 35 N. D. 479, 160 N. W. 705; Youmans v. Hanna,
35 N. D. 513, 161 N. W. 797. Smith v. Rennix, — N. D. —, 204 N. W, 843;
QOakes Nat. Bank v. Farmers State Bank, — N. D. —, 201 N. W, 696,

§ G5174. Penalties for false statements or entries. Every officer, agent or
clerk of any association organized under this chapter, who willfully and know-
ingly subseribes or makes any false statements or entries in the books of such
association, or knowingly subseribes or exhibits any false paper with intent to de-
ceive any person authorized to examine as to the condition of such association, or
willfully subseribes or makes false reports, shall be punished by imprisonment
in the state penitentiary not less than one nor exceeding ten years, or in the
county jail not exceeding one year, or by a fine not exceeding ten thousand
dollars, or by both such fine and imprisonment. [Laws 1915, ch. 57, § 1.]

In prosecution for making false entries in hooks of hank, gain to defendant or
prejudice to bank, not an ingredient of offense. State v. Davidson, 46 N. D. 564,
180 N. W. 31.

See also Youmans v, Hanna, 35 N. D. 479, 160 N. W. 705: Oakex Nat. Bank v.
Farmer’s State Bank, — N. D. —, 201 N. W. 696.

Banks and Banking, 7 C. J. pp. 574-577 §§ 193-195.

Penalties for false bank statements or entries. 3 R. C. L. 503,

§ 6174a. Emergency clause. Whereas, doubt cxists as to the meaning of
the provision contained in said section 5174 designating the penalty and there-
fore an emergency exists, for that reason this act shall take effeet and be in
force from and after the date of its passage and approval. [Laws 1915, ch.
57, § 3.]

§8 6176, 5178. Comp. Laws, 1913.
State ex rel. Lofthus v. Langer, 46 N. D. 162, 177 N. W, 108,

§ 5179. Fees for examination. Every corporation contemplated to be, by
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this aet, placed under the jurisdiction and control of the state banking board,
and made subject to the examination of the state examiner and his deputy
examiners, shall if a new corporation, prior to receiving its certificate of au-
thority to commence business, and in all cases within ten days after each exam-
ination, pay into the state treasury the following fee, to-wit: A fee of one and
one-half hundredths of one per cent of the gross amount of the assets of said
bank on the day of examination, exclusive of expenses, interest and taxes paid;
provided that the fee hereunder shall be not less than fifteen dollars and not
more than two hundred dollars.

Building and loan associations, mutual improvement corporations, mutual
investment corporations, and other corporations of a mutual charaecter, having
no eapital stock, or a nominal capital stock, shall pay a semi-annual fee of
twenty-five dollars for the first one hundred thousand dollars of assets, and five
dollars for each additional one hundred thousand dollars or major fraction
thereof of assets.

The treasurer shall report such payments to the banking board, and if any
such corporation shall be delinquent more than twenty days in making such
payments, the board may make an order suspending its funetions until such
payment of the amount due and a penalty of five dollars additional for the
delay. [Laws 1921, ch. 22, § 1; Laws 1915, ch. 55, § 1.]

Banks and Banking, 7 C. J. p. 483 § 13; Building and Loan Associations, 9
C. J. pp. 923-924 §§ 8-10.

§ 5182, Comp. Laws, 1913.
Reimers v. Larson, — N. D. —, 202 N, W. (53.

§ 5183. Comp. Laws, 1913
State ex rel. Lofthus v. Langer, 46 N. D. 462, 177 N. W. 408; Youmans v.
Hanna, 35 N. D 479, 160 N. W. 705; Youmans v. Hanna, 35 N. D. 513, 161 N. .
797.

§ 65186. Comp. Laws, 1913.
State ex rel. Lofthns v. Langer, 46 N. D. 462, 177 N. W. 408,

§ 5187. Assets not to be used in other business. No bank shall as prineipal
employ its money or other of its assets, directly or indireetly, in trade or com-
merce, nor employ or invest any of its assets or funds in the stock of any cor-
poration, bank, partnership, firm or association, nor shall it invest any of its
assets in speculative margins of stocks, bonds, grain, provisions, produce or
other commodities, except that it shall be lawful for banks to inake advances
for grain or other products in store or in transit to market; provided, never-
theless, that this act shall not be construed as in any way preventing a bank
from investing such part of its funds in stock of the Federal Reserve Bank of
this distriet as may be necessary to become a member of the Federal Reserve
Association and from earrying sueh stock among its assets. [Laws 1915, ch.
54, § 1.]

Purchase by bank of stock in electric eompany to procure electric lights, not
an “investment in stock of other corporations.” Farmer's State Bank v. Richter,
48 N. D. 1233, 189 N, W, 242,

Bank’s purchase of stock in eleetrie company to enable bank to procure electrie
lights held not an investment in stock of other corporations. Farmer’s State
Bank v. Richter, 48 N. D. 1233, 189 N. W, 242,

See also Smith v. Rennix, — N. D. —, 204 N. W, 843,

Banks and Banking, 7 C. J. pp. 589-302 §§ 223-230, p. 594 § 236.

Power to restrict investments for bank assets. 3 R. C. L. 383.

Power of banks to purchase stock of other corporations. 3 R. C. L. 433 and
Supps.

§ 5187a. Emergency. Whereas, an emergency exists in that the present law

denies the banks of this state the right to join sneh association, this act shall
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take effect and be in force from and after its passage and approval, [Laws
1915, eh. 54, § 2.] .

§ 5188. Comp. Laws, 1913.
Sargent County v. State, 47 N. D. 561, 182 N. W, 270,

§ 5189. Insolvent; when. A bank shall be deemed insolvent: I, when the
actual cash market value of its assets is insufficient to pay its liabilities; II,
when it is unable to meet the demands of its creditors in the usual and cus-
tomary manner; 111, when it shall fail to make good its reserve as required by
law; IV, when it shall fail to comply with any lawful order of the state bank-
ing board within any time specified therein; but its property shall not be sub-
jeet to attachment or levy, nor shall a receiver be appointed during such rea-
sonable time as the state examiner may require for examination. After such
exanmination if the state examiner shall deem best he shall with the approval
of the «tate banking board appoint a receiver who shall take possession, under
the direction of the state examiner, of books, records, and other property, col-
lect the debts, sell or compound bad or doubtful ones, and sell all corporate
property on such terms as the state examiner shall direct, and when necessary
pay corporate debts and enforce the individual liability of stockholders. Ie
shall pay over all moneys received by him and make report of his doings to the
examiner at such times and in such manner as he may preseribe. Whenever,
after report by such officers and before the appointment of a receiver, said
examiner shall find the bank in such condition that all creditors aside from
stockholders can be paid in full from its assets, he may relinquish possession
of its property to its proper officers; provided, however, that the bank shall pay
into the state treasury a fee of ten dollars per day and the hotel and traveling
expenses of the state examiner or deputy state examiner, who shall have been
in charge of the bank during this period, and such bank may, with the consent
of the state examiner, resume business upon such conditions as may be approved
by him. Upon taking possession of the property and business of such bank the
state examiner is authorized to collect moneys due to such bank and to do such
.other aets as are necessary to conserve its assets and business, and shall proceed
to liquidate the affairs thereof. [Laws 1915, ch. 53, § 1.]

State examiner is granted power to appoint receiver of a banking corporation,
before appointment, he may take charge of bank, and release possession to
officers without receiver. State ex rel. Lotthus v. Langer, 46 N. D. 462, 177 N. \V,
408.

See also Youmans v. Hanna, 35 N. D. 479, 160 N. W. 705; Youmans v. Hanna,
35 N. D. 513, 161 N. W. 797; Davis v. Johnson, 41 N. D. 85, 170 N. W. 320;
Wirtz v. Nestos, — N. D. —, 200 N. W. 524.

Banks and Banking, 7 C. J. p. 727 § 482, p. 733 §§ 486-189, pp. 736-737 §§
503-505, p. 742 §§ 519-522.

Common-law priority of state or United States in payment from assets of in-
solvent bank. L.R.A.1918A, 398.

Prerogative right of county or other political subdivision to preference. 36
A LR. 640.

Constitutionality of statute relating to preference of public funds on insolvency
of bank. 31 A.L.R. 790.

Right to preference in respect of public funds deposited in bank which sub-
sequently becomes insolvent. L.R.A.19174, 663.

Reorganization of banking corporation in insolveney proceeding as affecting
liability ou existing obligations. L.R.A.1918B, 619.

Constitutionality of statute authorizing officer to take charge of assets of bank
upon suspicion of insolvency. L.R.A.1915E, 675.

Receipt of deposit after banking hours as affecting right of depositor to re-
claim it on bank’s insolvency. 15 A.L.R. 429.

Waiver of right of government to preference in assets by taking security. 24
A.LR. 1495,

When bank insolvent. 3 R. C. L. 482, and Supps. :

Proceedings for winding up affairs ;)g i5nsolvent bank. 3 R. C. L. 641 and Supps.
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Chap. 28A4. CIVIL CODE. State Banking Associations.
CHAPTER 28A.
STATE BANKING ASSOCIATIONS,

§ 5191al. Rediscounts; borrowing; pledging. No state banking association,
as defined herein, shall, dircctly or indirectly, either within or without the
state, make any re-discount, or contract to borrow, or borrow money, or pledge
or hypothecate, or contract to pledge or hypothecate any of its assets, except in
accordance with the provisions of this act. [Laws 1925, ch. 92, § 1.}

Banks and Banking, 7 C. J. p. 592 §§ 231-232, p. 720 § 463.
Power of bank to .pledge assets. 3 R. C. L. 419 and Supps.
Power of banks to borrow money. 3 R. C. L. 427 and Supps.

§ 5191a2. Normal and emergency borrowing power; limitation. Any state
banking association, as defined herein, shall have power to contract to and bor-
row money as follows:

1. A sum equal to twenty per centum of its deposits without the prior au-
thorization therefor by the state examiner.

2. A sum in excess of the preceding limitation only after prior authorization
by the state examiner, granted upon the application of such banking association,
for the following purposes only:

(a) Restoring depleted legal reserve, or in anticipation of such depletion

within thirty (30) days,—

(b) to protect the assets of such bank,— -

(e) to avert any other actual or imminent emergency which, in the judgment
of the state examiner, would be dangerous to the interests of such bank,
or its depositors and other creditors.

Such authorization shall be granted by the state examiner only after exam-
ination by him of the affairs of such banking association, and such authorization
shall be granted and exercised under rules and regulations adopted, and orders
prescribed by the state banking board. This section shall not apply to loans
made before this act takes effect, nor to renewals thereof, nor to renewals of
loans made hereunder. [Laws 1925, ch. 92, § 2.]

Banks and Banking, 7 C. J. p. 592 § 231.
Power of banks to borrow money. 3 R. C. L. 427 and Supps.

§ 5191a3. Ratio; pledge; assets. It shall be unlawful for any state banking
association, as defined herein, to pledge or hypothecate more than one and one-
half dollars of the face value of any of its assets for each one dollar of money
borrowed, excepting for money borrowed upon authorization of the state
examiner, who shall fix the amount and kind of assets which may be pledged
or hypothecated for such purpose. [Laws 1925, ch. 92, § 3.]

Banks and Banking, 7 C. J. p. 592 § 232.
Power of banks to pledge assets. 3 R. C. L. 419 and Supps.

§ 5191a4. Re-discounts; contracts to purchase. In addition to its power to
borrow as herein prescribed, any state banking association, as herein defined,
shall have power to incur liability in an amount equal to ten per eentum of its
deposits, upon endorsement of notes and bills re-discounted, but no liability or
obligation upon endorsements in cxcess of such ten per eentum of its deposits
shall be binding upon such association, and it shall have no power to inemr any
obligation or liability to re-purchase loans and discounts, bills receivable or
other assets disposed of by it. The state examiner, under rules and regulations
preseribed by the state bauking board. shall have power to inerease the limit of
liability upon endorsements by such state banking associations upon notes and
bills re-discounted as in his judgment seems best.  The discount of bills of
exchanee, drawn in good faith against agricultural products, raw or man:u.
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factured, and other commodities of trade, in transit, shall not come within the
provisions hereof. [Laws 1925, ch. 92, § 4.]
Banks and Banking, 7 C. J. p. 588 § 221, p. 592 § 231, p. 594 § 235, p. 712 §
446, p. 720 § 464.
Discounts. 3 R. C. L. 607.

§ 6191ab. Directors authorize; officers execute; record. Every state bank-
ing association as defined herein, shall, prior to the borrowing of money, or re.
discounting bearing endorsement, receive approval by action of its board of
directors, to be evidenced by resolution recorded upon its minute book, and
no banking association shall have power to contract and to pledge or hypothecate

. any of its assets without resolution of its board of directors authorizing the
same, spread upon its minute book, and cach proposed loan, either with or with-
out security, or re-discount with endorsement, shall be acted upon separately by
such board. Instruments evidencing such loans, pledges and hypothecations
and endorsement upon re-discounts, shall be executed by the officer and officers
designated in such resolution, and all such loans and re-discounts shall immedi-
ately be entered and carried upon the account books and records of the associa-
tion as bills payable, or re-discounts as the case may be. Copies of such minutes,
books and records authenticated by the oath of an officer of such association
shall be sufficient to support such loan, re-discount or pledge. A complete record
and description of the pledged assets and re-discounts shall be entered and
maintained by such banking associations in a book devoted to the purpose, the
form of which shall be prescribed by the state examiner. [Laws 1925, ch. 92,
§ 5.

5 5] Banks and Banking, 7 C. J. pp. 545-546 §§ 152-154.
Authorization by directors of loan to bank. 3 R. C. L. 440 and Supps.

§ 5101a6. Pledgee may collect, renew, additionally secure, release and as-
sign; expense. Holders of pledged or hypothecated notes or other evidence of
indebtedness pledged by state banking associations, as defined herein, shall have
the right to collect and enforce payment, and to renew or extend the time of pay-
ment thereof, (if no endorser, guarantor or joint maker be, by reason of such
renewal, released thereby), and, provided that such extension is for a period of
not longer than fifteen (15) months, and to accept from makers of such pledged
or hypothecated notes and other evidences of indebtedness, security or ad-
ditional security for the payment thereof, and upon payment in full by any
maker to give and execute discharges and releases of instruments and securities,
and shall have the power to sell, assign and transfer any note with the security
therefor so pledged, upon payment of the full amount due thereon from the
maker. The pledgee shall be entitled to be reimbursed out of the pledged assets,
or its proceeds, for his reasonable and necessary expenses incurred and expended
in collecting, renewing, securing and otherwise protecting the assets pledged
or hypothecated to him. [Laws 1925, ch. 92, § 6.]

Pledges, 31 Cye. 826, 829.

§ 5191a7. Foreclosures. Other than provided by section eight (8) thereof
no pledge contracts authorized hereby, shall be foreclosed exeept by an action
in equity, brought in the district court of the county in which the pledgor
association is located, and the receiver of any such banking association shall
have the right to enjoin any foreclosure under section eight (8) of this act,
of any such pledge contracts, and to require sueh foreclosure to be by action
in equity, where there is a defense or counterclaim to the debt scemcd or the
pledge contract. [Laws 1925, ch. 92, § 7.]

5012’.ledges, 31 Cye. 883—884 Bankb and Banking, 7 C. J. p. 733 § 560, p. 735 §

§ 5191a8. Foreclosure of pledge; closed banks. In case of default by the

pledgor assoeciation, in the hands of a receiver, after demand for and neglect

of payment, the pledgee shall have the right in lieu of foreclosure by the action
N. D . L.—67. 1057
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in equity provided in scetion seven (7) hereof to apply to a judge of the dis-
triet court for the county within whieh the closed bank is sitnated for an order
authorizing the foreclosure and sale of the pledge. Fifteen days notice of such
application shall be given by personal service or registered mail to the state
examiner and to the receiver of the closed pledgor association.

The state examiner, or receiver, or any of the depositors or other creditor
of such closed bank may contest the granting of such order. Such order shall
not be granted unless it appear by competent evidence that all reasonable eftorts
for the eollection of the pledwed paper have been made, and that there is wno
reasonable probability of further collection thereof within a reasonable period,
and at reasonable expense, nor uunless it shall appear that it is to the best in-
terest of the pledgee, the said closed bank or its successor, or receiver, and the
depositors and creditors thereof that such foreelosure and sale shall be had.
The order for foreclosure and sale shall direct the sheriff of the county to make
the sale, and the notice to be given thereof, and the newspaper wherein such
notice shall be published, which notice shall not be less than fifteen (15) days,
and shall be served personally or by registered mail upon the state examiner.
and the receiver, and by publication at least for two successive weeks prior to
the sale. All sales shall be made at the front door of the court house of the
county within which said pledgor association is sitnated, beginning at the hour
of two o’clock in the afternoon of the day specified, separately, article by
article, for cash, to the highest bidder. Any amowut received from said sale in
excess of the debt secured shall be paid to the receiver, upon confirmation of
the sale. 'Within five (5) days after the sale the sheriff shall report the sameo in
detail to the clerk of the district court, and file a copy thereof with the state
examiner and the receiver. The pledgee may purchase at such sale, and npon
confirmation, if the successful bidder, the amount of such bid shall be eredited
upon the debt secured. |Laws 1925, ch. 92, § 8.]

Banks and Banking, 7 C. J. p. 750 § 545,
Foreclosure of pledge. 22 R. C. L. 685 and Supps.

§ 5191a9. Redemption. The possession of the property sold, and of the
proceeds thereof, shall be retained by the sheriff unless the court otherwise
directs, until the expiration of the redemption period herein preseribed, where-
upon, and upon the confirmation of the sale the same shall be delivered to the
persons entitled thereto. At any time within fifteen (15) days after the sale the
recelver may give notice to the sheriff of his intention to redeem therefrom, and
shall have the full period of five (5) days thereafter to redeem by paying to
the sheriff the amount paid by the purchaser; such redemption may be made
of any or all of the articles sold. Redemptions may also be made by depositors
or other creditors within ten (10) days after such sale by depositing with the
sheriff the amount paid by the purchaser, and by serving notice of such re-
demption upon the receiver and the sheriff, which said notice shall state the
amount which such redemptioner will eredit upon his debt for the privilege of
redeeming from the purchaser. Notiee of redemption may be given by more
than one ecreditor for any one note or other article, and the creditor offering
the largest credit upon his debt shall be awarded the right of redemption.
Provided, however, that the receiver's right of redemption shall be superior
to all other redemption rights. A redemption vests in the redemptioner or
receiver the title to said notes or other artieles upon confirmation of the sale as
provided herein. Report of the sale and of the redemptions thereunder shall
be made to the court hy the sheriff within thirty (30) days after the sale, and
the eourt may order hearing thercon, with such notice as it may deem proper,
not exceeding twenty (20) days and upon sueh hearing shall have power, cither
to confirm or set aside the sale, or to order a new sale, or to direect such other
proceedings as may scem to the best interests of the pledgee, the banking asso-
clation, its suceessor, receiver, its depositors and ereditors, and thereupon all
documents arising from proceedings herennder shall be fited with the elerk of
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the district court. Upon the confirmation of the sale, out of the proceeds thereof
the pledgee shall be reimbursed for the costs and disbursements paid and in-
curred in connection therewith, including a reasonable attorney’s fee, not ex-
ceeding fifty dollars ($50), to be allowed by the court in the order of coufirma-
tion; sheriff shall receive the same fees and commissions allowed him in the
foreclosure of chattel mortgages, not exceeding fifteen dollars ($15); the re-
mainder of such proceeds shall be applied upon the debt secured, upon which
debt interest shall be computed to the date of such payment, and any residue
shall be paid to the receiver. During the period of foreclosure and redemption
any debtor may pay upon his debt to the person having custody of such pledged
collateral, which person is hereby authorized to receipt to the person paying,
and upon full payment to release and discharge such debt and surrender the
evidence thereof. [Laws 1925, ch. 92, § 9.]
Redemption of pledge. 21 R. C. L. 683 and Supps.

§ 5191a10. Pledged contracts and sales void. Any pledge or hypothecation
of any of the assets of a state banking association, or the sale of any of the
pledged assets of any such state banking association made in violation of this
act shall be null and void, and of no force and effect, and shall not be binding
on any of the parties affected thereby. [Laws 1925, ch. 92, § 10.]

Banks and Banking, 7 C. J. p. 5492 § 232, p. 596 § 240,

§ 5191all. Penalties. Any officer, dircetor, agent or employee of any state
banking association, as defined herein, who shall borrow money for, or on behalf,
or in the name of any such state banking association, or who shall obligate any
such state banking association upon rediscounts, or who shall pledge or hypothe-
cate any of the assets of such state banking association in violation of the pro-
visions of this act, or make any false statement, report, record or copy thereof
provided for in section five (5) hereof, and any person who shall counsel, aid
or abet, or conspire with, or be accessory thereto, shall be guilty of a felony,
and upon conviction thereof shall be punished by imprisonment in the state
penitentiary for a term of not less than one year, nor more than five years, or
a fine of not less than one hundred dollars nor more than one thousand dollars,
or by both such fine and imprisonment. {Laws 1925, ch. 92, § 11.]

Banks and Banking, 7 C. J. p. 574 §§ 193-194.

§ 5191a12. Defining state banking associations. For the purposes of this
act every corporation organized under the laws of this state for state banking
association, savings banks, trust companies, building and loan associations, and
all corporations or other associations, excepting national banks, whose business,
in whole or in part consists of the taking of money on deposit, shall be held and
are hereby declared to be state banking associations, and as thus defined shall
be subjeet to the provisions of this act. [Laws 1925, ch. 92, § 12.]

Banks and Banking, 7 C. J. p. 473 § 1. .

CHAPTER 28B.

ADMINISTRATION OF INSOLVENT BANKS.

Explanatory note. Laws 1923, ch. 137, constituting this chapter, hegan with the
following preamble:
~ Whereas, there are a large number of insolvent banks in the state, located in many
different communities with thousands of depositors and other ereditors, within and
without the state, the obligations of which hanks have remained for a long period of
time unpaid, and by reason thereof the credit of the state is being injured, and hard-
ship and injury being inflicted upon thousands of its eitizens and ecitizens of other
states, and

Whereas, in the judgment of the legislative asszembly the ordinary judicial and ad-
ministrative machinery of the state is insuflicient and illy adapted to the suceessful
and expeditious administration of the affairs of such insolvent banks, and their assets
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are being absorbed and depleted by expenses of administration, without correspond-
ing liquidation of their obligations, and by reason of lack of sufficient legal authority
to deal with their assets and administer their affairs, such assets are heing ap-
propriated by secured creditors in large amounts bevond the indebtedness secured,
and the ordinary creditors are being thereby injured, and the depositors guaranty
fund is being depleted and overwhelmed with liahilities whieh it is liable to be unable
to discharge, and

Whereas, by reason of the facts a situation of great public interest and eoncern has
been created affecting the people of the state, as a whole, which cannot be properly
and sufficiently protected acecording to the ordinary course of legal proceedings, and
the legislature deems it proper for the supreme court to assume and exercise its
original jurisdiction unpon the ground that it is necessary for the protection of publie
interest, it is herehy enacted as follows.

§ 6191bl. Jurisdiction of Supreme court. The supreme court of the state
or North Dakota is hereby given and requested to exercise, original jurisdiction
of the insolvency proceedings to liquidate and wind up the affairs of all insolvent
state banks within the state, at the time of the taking effect of this act, and
all such as may become insolvent during its continuaunce. [Laws 1923, ch. 137,

§ 1]
Banks and Banking, 7 C. J. p. 724 § 473, p. 732 § 485, p. 733 § 488; Courts, 15
C. J. p. 1104 § 535. .
Jurisdiction of courts over proccedings to wind up affairs of insolvent bank.
3 R. C. L. 641 and Supps.

§ 5191b2. List of closed banks to be certified to attorney general. Immedi-
ately upon the taking effect of this act the state examiner shall certify to the
attorney general a list of all state banks in the state now closed as insolvent,
whether in the hands of receivers, the state examiner’s office, or other trustees
or agents of the state, together with a concise statement, showing the time of
insolvency, the name of the recciver in charge, and such other information as
the state examiner believes will be of importance to the attorney general. [Laws
1923, ch. 137, § 2.]

§ 5191b3. Proceeding for winding up. Immediately upon receiving such
certificate the attorney general shall institute a proceeding in the supreme court
entitled in the name of the state of North Dakota, for itself, and on behalf of
all creditors of such banks, as plaintiffs, against all of said insolvent banks as
defendants, for the purpose of declaring them insolvent and winding up their
affairs as insolvent banking associations. Such proceedings shall be brought by
the filing in the office of the clerk of the supreme court of a complaint reciting
briefly the facts as to the insolvency of each of such banks, and the name of the
receiver or other officer in charge.

Upon the filing of such complaint the attorney general shall issue a summons
in the usual form of summons issued in actions in the district court of the state,
and containing an additional statement to the effect that a petition charging the
bank in question with being insolvent is on file in the office of the clerk of the
supreme court, and that unless answer is made thereto within 15 days from such
gervice such complaint will be taken as confessed. Such summons, however, as
prepured for service on individual banks need only name as a defendant the
particular bank upon which service thercof is to be made, and such service may
be made upon any officer of such bauk.

"Serviee of such summons may be made in the same manner as the service of
summons in ordinary civil actions is made, and the sheriff of the county in
which the bank to be served is located shall upon request of the attorney gen-
eral immediately make service, or cause service thercof to be made, as in ordi-
nary actions, but he shall not be entitled to collect any fees or expenses for
naking such service, and he shall make return thercof when served to the
attorney general.  |Laws 1923, ¢h, 137, § 3.]

Banks and Banking, 7 C. J. pp. 722-724 §§ 469-476,
Tenioy
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Proceedings for winding up affairs of insolvent banks, 3 R. C. L. 641 et seq.
and Supps.

§ 5191b4. Time to answer. Upon the service of the summons as aforesaid
the defendant bank shall have fifteen days within whieh to serve and file an
answer denying insolveney, or any other material fact stated in the petition
and unless within such fifteen days such answer is served and filed the in.
solvency of such defendant shall be deemed confessed. [Laws 1923, ch. 137,

4.

34 Banks and Banking, 7 C. J. p. 724 § 476.

§ 5191bb. Court commissioner; qualifications; jurisdiction; review of deci-
sion of. Upon the taking effect of this act the supreme court shall appoint a
court commissioner who shall have all the qualifiecations preseribed by law for a
Jjudge of the supreme court to whom it may refer any matters committed to
the jurisdiction of the court by this act, who shall act for and on behalf of
the supreme court in hearing evidence, finding facts and making orders in any
matter arising in connection with the action or actions instituted in such ecourt
under the provisions of this act.

Such commissioner may sit for hearing and determiuation of any ¢uestion
of law or fact that may arise in such action or actions at any place within the
state, and any such hearing may be brought on npon reasonable notice given by
the commissioner to the party in interest of the time and place of such hearing,
and in the exercise of the jurisdiction conferred upon him, said commissioner
may permit matters to be brought before him either upon ordinary notice served
upon the parties or by order to show cause, according to the practice of the dis-
trict courts.

Any decision of the commissioner may be reviewed by the supreme court on
the motion of any party aggrieved at such times and under sueh rules as the
court may prescribe, and unless objected to by motion to review as herein pro-
vided, the court may deem the decision of the commissioner correct and without
notice or application affirm the same.

Any party desiring to have a review of the decision of the eommissioner by
the supreme court must within three days after the making of the same, if he
is present personally or by eounsel, or within three days after written notice
thereof, if not present, file with the commissioner a brief written statement of
the grounds of his objection and containing the post office address of the party
or his attorney upon which notice of hearing shall be served. Such statement
shall be filed by the commissioner with the clerk of the supreme court and notice
of the hearing of such motion for review shall be given to the complaining party
by letter addressed to him, or his attorney at the place named in such statement.
The time of giving notice of snch hearing to be fixed by rule or order of the
supreme court. [Laws 1923, ch. 137, § 5.]

Banks and Banking, 7 C. J. p. 724 § 473, p. 727 § 481; Courts, 15 C. J. p. 1104
§ 535; Court Commissioners, 15 C. J. pp. 681-684 §§ 1-13; Constitutional Law,
12 C.J. p. 818 § 264.

§ 5191b8. Same; salary; clerical assistance; oath. Such commissioner shall
be paid out of the general funds of the state the same salary as is paid to jus-
tices of the supreme court and may employ such clerical assistance as shall be
allowed by the court, and shall be reimbursed by the state for all his actual
expenses incurred in connection with the performance of his dunties to be passed
upon by the state auditing board as other claims against the state. Suech com-
missioner shall take the constitutional oath to perform his duties according to
the Constitution of the United States and the state of North Dakota. [Laws
1923, ch. 137, § 6.]

Court Commissioners, 15 C. J. p. 684 § 11,

§ 6191b7. Rules and regulations. The supreme court shall make rules and
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regulations from time to time governing the reference of matters to the com-
missioner and the exercise of his jurisdietion and powers and the manner and
method of reviewing his decisions. [Laws 1923, ch. 137, § 7.]

Banks and Banking, 7 C. J. p. 724 § 473, p. 733 § 488.

§ 5191b8. Receiver; appointment of; superseding other receiver. Upon the
filing of the complaint aforesaid the court shall appoint a receiver, or two joint
receivers, of all said insolvent banks, which receiver shall have all the powers
and authorities ordinarily possessed and exercised by reeceivers of insolvent cor-
porations or preseribed by statute and the court shall have all the power and
authority with regard to the administration and closing of the affairs of such
banks as are ordinarily possessed and exercised by courts of equity over the
affairs of insolvent corporations. If upon a hearing on an issue raised by
answer to the eomplaint, it shall be established that any bank procecded against
is not insolvent, theii the receiver shall be deemed to have heen a temporvary
receiver, and shall account and be discharged accordingly as to such bank, in
all other respeets the receiver shall be deemed to be a permanent receiver.

The receiver so appointed by the court shall supersede and supplant any re-
eciver theretofore appointed by the banking department, or by any other conrt,
or any examiner or officer of the banking department that may be in charge
of any of such Lanks, but until the receiver appointed under this act shall take
possession of any such bank the receiver, or other officer already in eharge, shall
continue, and it shall be his duty to protect. conserve and administer its affairs
to the best of his ability, and he shall remain liable under his bond for all his
acts committed prior to being finally relieved of his trust. [Laws 1923, ch.
137, § 8.

bPro]\'ision for appointment of receiver by court for insolvent bauking corpora-
tion, does not create civil office, nor is receiver appointed, holder of civil office.
Baird v. Lefor, — N. D. —, 38 A.L.R. 807, 201 N, W. 997.

See ‘also State v. First State Bk. — N. D. —, 202 N. W. 391; Reimers v. Larson,
Nelson & Albrecht, — N. D. —, 40 A.L.R. 1177, 202 N. W. 653.

Banks and Banking, 7 C. J. p. 724 § 480, p. 733 §§ 487-488, p. 734 § 496; Re-
ceivers, 34 Cye. 1,

Appointment of receiver for insolvent hanks. 3 R. C. L. 641 and Supps.

§ 5191b9. Proceeding against other banks deemed insolvent. If during the
life of this act any other banking association shall be deemed insolvent by the
authorities vested by law with the right to institute insolveney proceedings
against the banks, and such authorities desire to institute such proceedings,
they shall make report thercof to the attorney general, with the necessary facts
as to insolvency, and he shall file a complaint such as hereinbefore provided for,
as to such other association or associations, as to which it is desired to institute
proceedings, joining as many as is desirable in one proeceding; and the same
proceedings shall be had thereon as is provided with reference to associations
already insolvent, and the court shall thereupon in like manner appoint the
same receiver, or receivers, for such additional assoetation, or associations, and
the original procceding provided for herein, and all subsequent proceedings that
may be taken as in this seetion provided shalli be deemed to be merged and
amalzamated into one proeeeding. but the affairs of cach assoeiation shall be
kept separate. [Laws 1923, ch. 137. § 9.}

Banks and Banking, 7 C. J. pp. 722-724 §§ 469-476.

§ 5191b10. Receiver; application to commissioner for inmstructions. The
receiver appointed herennder shall from time to time apply to the commissioner
for ¢uidance and instruetions aud for the purpose of obtaining orders and
divections with reference to the administration of the affairs or the disposition
of the property of any of the banks under his control, as receiver, in the same
way and as far as may be practicable under the same course of procedure that
receivers appointed by distriet courts apply to such distriet courts, and the
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receiver or any other parties aggrieved by any determination of the commis-
sioner may apply to the court for a review thereof, as hereinbefore provided for.
[Laws 1923, ch. 137, § 10.]

Banks and Bankmg, 7 C. J. pp. 736-737 § 503; Recen ers, 34 Cye. 246-250.

§ 5191bl1l. Fixing amount of expenses of receivership chargeable to dif-
ferent banks. At any time when the affairs of any bank under the receiver-
ship aforesaid are ready to be closed, the court shall fix the amount of the ex-
pense of the receivership properly chargeable to such bank. [Laws 1923, ch.
137, § 11.]

Reeceivers, 3¢ Cye. 350-352, 364.

§ 5191b12. Procedure. So far as practicable, except as herein otherwise
provided, and except as may be otherwise provided by the court, the ordinary
rules of procedure applicable to like actions in the district court shall govern
the proceedings herein provided for; but the court may from time to time pre-
scribe such rules of procedure as it shall from time to time find best adapted
to the furtherance of the general purpose of expeditiously and economically
winding up the affairs of insolvent banks. [Laws 1923, ch. 137, § 12.]

Court Commissioners, 15 C. J. p. 684 § 12.

§ 5191b13. Commissioner; powers of. The commissioner appointed here-
under shall have power and authority to issue subpenas for witnesses any place
within the state, and to administer oaths and to punish for contempt, to the
same extent as a judge of the district court, subject to a review of his decision
by the supreme court, as in case of other decisions. At any time when district
court is not in session in any county, in which the comumissioner is holding a
hearing, he shall have a right to take and use the court room of the district
court, and he may call upon the clerk of such district court to act as his clerk,
in issuing subpoenas, and may call upon the sheriff of the county to act as his
court officer, and such officer shall perform such services without compensation.
[Laws 1923, ch. 137, § 13.]

Court Commissioners, 15 C. J. p. 682 § 4, p. 6814 § 13; Witnesses, 40 Cyec.
2155; Oaths and Affirmations, 29 Cye. 1299; Contempt, 13 C. J. p. 46 § 62. -

§ 5191b14. Place of hearing. The commissioner shall, as far as practicable,
hold his hearings in the county in which the bank interested is located, and as
far as practicable and with fair regard to the convenience and interest of all
parties, at the most accessible point within the county. [Laws 1923, ch. 137,

§ 14.]

§ 5191b15. Witness fees and mileage; who liable. In all hearings before
the commissioner the parties securing the attendance of witnesses shall be liable
for their witness fees and mileage, as is allowed in district court, and the commis-
sioner may make such order with reference to the payment of costs by the dif-
ferent parties as shall be just. [Laws 1923, ch. 137, § 15.

Costs, 15 C. J. p. 54 § 22; Witnesses, 40 Cyc. 2188-2199.

§ 5191b16. Judgments; interlocutory or final; transcript of. The supreme
court may from time to time as occasion shall require enter interlocutory or
final judgments affecting the rights of particular parties to the proceedings
without affecting the rights of any other party, and any judgment so entered
in the supreme court may be at the request of any interested party transcripted
to the distriet court of any county in the state where it shall be docketed by the
clerk of court, and shall from the time of docketing be taken and considered as
a judgment of such district court in all things the same as though originally
entered, and it may be enforced as a judgment in such court. [Laws 1923, ch.
137, § 16.]

Judgments, 34 C. J. pp. 89-93 §§ 240-252.
§ 5191b17, Appropriation. There is hereby appropriated out of the general
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funds of the state the sum of $10,000.00 per year, or so much thereof as may be
necessary to pay the salary of the eourt commissioner and the expenses incident
to the performance of his duties hereunder. [Laws 1923, ch. 137, § 17.]

§ 5191b18. Transfer of proceeding to Burleigh county district court; desig-
nation of district judge; review of acts of. In case the supreme court shall
be of the opinion that its original jurisdiction does not extend to the controversy
or controversies referred to in this act, or if for any other reason the supreme
court shall refrain from exercising its original jurisdiction with respect thereto,
the proceeding shall not be dismissed, but all papers and files therein shall be
transmitted to the clerk of the district court of Burleigh county, and that court
shall be and is thereupon vested with full jurisdiction of such proceeding, and
thereupon the supreme court, in the exercise of its supervisory jurisdiction shall
designate some district judge to lear and try said controversy or controversies,
and the judge so designated shall give precedence to such controversy or con-
troversies over all other work and in the disposition thereof he shall be governed
by the provisions of this act, and endeavor in every way to carry the same into
cftect. The distriet judge so designated shall perform all of the duties which
the act requires to be performed by the court commissioner, and in such case
no court commissioner shall be appointed. In such ease the acts of the distriet
vourt shall be subject to review by the supreme court in the same manner herein
provided for review by the supreme court of the acts of the court commissioner.
Provided that all acts of such district court performed under the provisions of
this act, including the appointment of a receiver, shall be subject to the super-
visory control of the supreme court. In case of the designation of a district
judge as herein provided for, all his necessary traveling expenses incurred in
carrying out the provisions of this act shall be paid out of the general fund of
the state upon vouchers duly presented, as in other cases of the expenses of dis-
trict judges. In case of the designation of a district judge as in this section
provided, all further insolvency proceedings, in this act hereinbefore provided
to be instituted in the supreme court, shall be instituted in the district court
_of Burleigh county, and conducted in like manner.

In case of the designation of a district judge as in this section provided for,
the rules of procedure prescribed by the act for the court commissioner shail
govern the procedure before such district judge, and the supreme court shall
likewise make necessary rules governing the conduct of such proceeding or
proceedings. [Laws 1923, ch. 137, § 18.]

Transfer of papers and files by Supreme Court to District Court, under this
section, not assumption of jurisdiction hy Supreme Court. State v. First State
Bk. — N. D. —, 202 N. W, 391.

Designation of district judge to hear and determine actions for liquidation
of insolvent banks, not designation to hear and determine actions by and against
receiver. Baird v. Lefor, — N. D. —, 38 A.L.R. 807, 201 N. W, 997,

Action brought by receiver of insolvent bank, against stockholders, upon
superadded statutory liability, may be brought in county where defendants re-
side. Reimers v. Larson, Nelson & Albrecht, — N. D. —, 40 A.L.R. 1177, 202
N. W. 653.

§ 5191b19. When act expires. This act shall expire and become inoperative
for any purpose on the first day of July, 1926. [Laws 1923, ch. 137 § 19.]
Constitutionality of chapter upheld in. State v. First State Bk., —~ N. D. —,
202 N. W. 391.

CHAPTER 28C.

CONSOLIDATION OR MERGER OF BANKS.

§ 5191cl. Right to consolidate. Any two or more banking associations or-

geiized under the laws of this state, may consolidate their capital, assets, and
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liabilities, or one or more of such associations may be merged into another in
the following manner: [Laws 1923, ch. 138, § 1.]
Banks and Banking, 7 C. J. p. 491 § 30; Corporations, 14a C. J. p. 1057 §
3633.

§ 5101¢2. Meaning of terms. The term “consolidation” as used herein shall
mean the consolidation of the liabilities, assets and corporate existence of two .
or more associations into a single association, which shall issue its stock to stock-
holders in the consolidating associations in return for the assets of the con-
solidating associations.

The term “merger” as used herein shall mean the taking over, or the absorp-
tion of the assets of one association by another, and the assumption of the lia-
bilities of the association, or associations, whose assets and liabilities are taken
over.

The term “old association” where hereinafter used means the associations
which are consolidating or merging into the other associations, and the term
“new association” means the association into which the other associations are
being consolidated or merged. [Laws 1923, ch. 138, § 2.]

Corporations, 14a C. J. p. 1054 §§ 3630-3631.

§ 5191c3. Special meeting; notice. Whenever two or more banking associa-
tions shall desire to take advantage of this act, the directors of each thereof
shall call a special meeting of the stockholders to act upon the proposed eon-
solidation or merger. The notice of such meeting shall definitely state the pur-
pose for which it is called, or the matter may be acted upon at a regular stock.
holders’ meeting, but in that event notice of the fact that the question of con-
solidation or merger will be considered shall be given to each stockholder by
registered mail, addressed to him at his regular business address at least ten
(10) days preceding the holding of such meeting. [Laws 1923, ch. 138, § 3.]

Corporations, 14a C. J. p. 1064 § 3647.

§ b191c4. Vote on guestion of. At such stockholders’ meeting, the question
of the proposed consolidation or merger shall be put to a vote, and each stock-
holder may vote thereon in person, or by proxy, the full number of shares of
stock standing in his name on the books of the association. The question so
put shall embody the proposed amount of capital stock of the consolidated or
merged corporation, but the statement of such amount shall be only advisory,
and may be varied therefrom, within the limits hereinafter prescribed, by the
state examiner; or court, on passing on the question of consolidation or merger.
The proposal for consolidation or merger shall be deemed lost, unless two-thirds
. of all of the stock shall vote in favor thereof. [Laws 1923, ch. 138, § 4.]

Corporations, 14a C. J. p. 1060 §§ 3640-3641.

Consent of stockholders to consolidation of corporations. 7 R. C. L. 165 et seq.
and Supps.

§ 6191cb. Capital of new company. A consolidation shall not be permitted
except upon condition that the new association have a capital of at least two-
thirds of the aggregate capital of the old associations, but it may have a larger
. capital than that of the old associations. [Laws 1923, ch. 138, § 5.]
Corporations, 14a C. J. p. 1059 § 3637.

§ 5191c6. Stockholders’ meetings; time of holding. The several stockhold-
ers’ mectings at which the proposed consolidation or merger is acted upon must
be held at such times that the result of all thereof may be certified to the state
examiner within thirty (30) days from the date of the holding of the first of
such meetings; and the result of each meeting must be certified to the state
examiner by the chairman, and secretary of the meeting within ten (10) days
after the holding thereof. [Laws 1923, ch. 138, § 6.]

Corporations, 14a C. J. p. 1064 § 3646.
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§ 5191c7. Examination of condition. Upon receiving the certificates afore-
said, if they shall show favorable action by all of the associations concerned, the
state examiner shall cause a thorough examination of the condition of the said
associations to be made with a view of determining whether their condition is
such that the proposed consolidation or merger would result in a sound and
efficient banking association adapted to the needs of the community in which
" it is proposed to operate. [Laws 1923, ch. 138, § 7.]

Banks and Banking, 7 C. J. p. 481 § 12; Corporations, 14a C. J. p. 1059 § 3637.

§ 5191¢8. Notice of findings; changes in conditions; appeal from adverse
decision. Upon completing such examination, the state examiner shall advise
each of the said associations of his findings as to whether a consolidation or
merger is desirable ; and in that connection, he shall indicate any changes, if any
there be, in the condition of either of said associations that would make such
cousolidation or merger desirable, if not desirable on the conditions existing;
and he may preseribe a time within which such changes in conditions may be
made to warrant his approval.

If the finding of the state examiner is adverse to the proposed consolidation
or merger, the associations affected may informally appeal to the banking board
for a review thereof, and the board shall, as speedily as possible, set a time when
it will hear any reasons that may be advanced why the findings of the state
examiner should be reversed; and upon such hearing, it shall make such order
as seems proper in the premises. [Laws 1923, ch. 138, § 8.]

§ 5191cD. Meeting of representatives; schedule of assets; agreement as
proportion of stock to be accredited to old stockholders. If the finding of the
state examiner, or the finding of the banking board, on appeal from his decision,
is favorable to a consolidation or merger, either absolutely or upon conditions
that were agreeable to the participating associations, each of such associations
shall, by its board of directors, appoint one or more representatives to meet with
the representatives of the other association, or associations, and they shall pro-
ceed to determine and make a schedule of the assets of each of the associations
that shall be taken over by the new association, and they shall likewise schedule
all the indebtedness of the old associations, and only such assets shall be retained
by the old associations as the state examiner shall deem not proper assets to be
held by the new association. In case of consolidation, such representatives shall
likewise agree upon the proportion of the stock in the new association that
shall be aceredited to the stockholders of each of the old associations, but the
distribution of such stock among the stockholders of the several old associations
shall be by the old associations as hereinafter provided for. [Laws 1923, ch.
138, § 9.

§Culporations, 14a C. J. p. 1065 § 3650.

§ 5191c10. Same; reducing to writing; decision as to merger; appeal. The
schedules aforesaid, and the agreement arrived at under the provisions of the
last preceding paragraph shall be reduced to writing and signed in duplicate by
the representatives of the old associations and shall be binding upon them and
nonrevocable. If the several associations are unable to agree, no consolidation
or merger shall take place. Upon the associations agreeing and signing the -
agreement as aforesaid, one of the duplicates shall be delivered to the state
examiner who may either approve or disapprove the same, or make suggestions
for the modification thereof as a condition of approval, and he may fix a time
within which the conditions shall be met, and likewise agreed to in writing are
resubmitted to him [sic].

And in this case likewise the association may informally appeal from the
decision of the state examiner to the banking board. [Laws 1923, eh. 138, § 10.]

Corporations, 14a C. J. p. 1039 § 3637, p. 1065 § 3650, :

§ 5191cll. Approval of agreement. If the state examiner, or upon appeal,
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the banking board shall approve the agreement, or modified agreement entered
into as aforesaid, such approval shall be endorsed on the duplicate of the agree-
ment in the possession of the state examiner, and each of the associations shall
be immediately notified of such approval. [Laws 1923, ch. 138, § 11.]

§ 5191c12. Petition for consolidation or merger. Upon receipt by the sev-
eral associations of notice of the approval provided for in the last section, the
associations seeking consolidation or merger, shall file in the office of the clerk
of the distriet court of the county in which at least one of the associations is
doing business, a petition asking for a decree of consolidation or merger, which
petition shall give the names and location of the new association, and shall recite
briefly the taking of the several successive steps hereinbefore provided for and
a statement of the amount of the assets and indebtedness of each of the old asso-
ciations to be transferred to and assumed by the new association, the amount of
the capital stock, and the amount thereof to be apportioned to the stockholders
of each of the old associations and the names of the first board of directors of
the new association. [Laws 1923, eh. 138, § 12.]

Corporations, 14a C. J. p. 1064 § 3646.

§ 5191c13. Notice. Upon the filing of such petition, the clerk of the district
court shall cause a notice to be issued which shall be substantially the follow-
ing form:

State of North Dakota. In District Court.

County of .....ocvvvnveenes L., P Judicial District

In the Matter of the Application for Consolidation (or merger as the case
may be) of The ... .o i i i i ..Bank of
....................... vevese.. and the (..o oo ..... Bank
1) e

The State of North Dakota to all Persons Whomsoever—Greeting

Notice is Hereby Given that on the ........ day of.................. 19..

the above named banking associatious filed in this office their petition, in form
prescribed by law, praying a decree permitting them to consolidate (or merge,
as the case may be) under the name of ......................... .... Bank,
with its principal place of business in the .......... of ... ... L.
North Dakota.

That the effect of such consolidation (or merger, as the case may be) will be
to transfer the principal assets of the petitioning associations to the said
.................... bank of ......................., and to create a lia-
bility in the said last mentioned association to pay all of the debts of the said
petitioning bank, and to establish a novation by the said petltlonmg banks, and
creditors, and the said last mentioned bank.

That said petition will be heard by the Court at ............ on the day of
........................ 19.., or as soon thereafter as counsel ean be heard,
at which time all creditors of the petitioners are summoned and commanded to
file their appearance in the office of the Clerk of this Court together with an
Answer to said petition showing cause why such consolidation (or merger, as
the case may be) should not be allowed.

Attested by the Seal . Clerk of the Distriet Court of

of the Court.
........................ County, North Dakota.

Such notice so signed and attested shall be published in some newspaper
qualified to publish legal notices in the county in whieh such petition is filed
once in each week for three (3) successive weeks and the last such publication
shall be at least twenty (20) days preceding the date set for the appearance,
and proof of such publication shall be made by affidavit filed in the office of the
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clerk of the district court as in other cases of publications of process. [Laws
1923, ch. 138, § 13.]

§ 5191c014. Decree. If at the end of twenty (20) days after the last pub-
lication, no appearance has been made in opposition to such petition, the court
shall at once upon the showing of the default, make its decree permitting the
consolidation, or merger, as the case may be. [Laws 1923, ch. 138, § 14.]

§ 5191cl15. Hearing; burden of proof; stay of proceedings; bond; decree.
In case opposition to such petition shall be made by any creditor, the court
shall order a summary and speedy hearing, in which the petition and answer
filed with the appearance shall constitute the pleadings; and the burden shall
be upon the objecting parties to show cause why the petition should not be
granted and the only cause for denying such petition shall be that the object-
ing creditor is in danger of being substantially damaged in his financial
rights; and in case any objecting ereditor shall establish that he is in danger
of suffering such substantial damage, the court may order that the proceed-
ings be stayved, and a bond of indemnity, to be approved by the court, given
to him conditioned that all his legal elaims against any of the old associations
will be paid when due by the new association, and upon the furnishing of such
indemnity, the proceedings shall be considered as though no opposition had
been made thereto.

And the court shall accordingly enter its decree permitting the consolida-
tion, or merger, as the case may be. |Laws 1923, ch. 138, § 15.]

§ 5191c16. Decree for; effect. The effect of a decree permitting consolida-
tion, or merger, shall be to bar forever all objections thereto, and to establish
a complete novation betwcen the old associations, and ereditors, and the new
association to the end that from that time henceforth, the old associations are
relicved of all liability to creditors, all such creditors having a valid and
legal claim against the new association to the full extent that they had a
claim against any of the old associations, and the new association is liable
for all indebtedness of all the old associations to the same extent that they
were liable, and all of the stockholders’ liability, as stockholders, in the sev-
eral old associations are merged into their stockholders’ liability as stock-
holders in the new association. [Laws 1923, ch. 138, § 16.]

§ H6191c17. Conclusiveness of decree. The decree of the distriet court en-
tered in the proceedings provided for in this act shall be final and conelusive,
not subjeet to appeal, nor to motion to vacate or set aside, and not subject
to be set aside or vacated on motion for a new trial. [Laws 1923, ch. 138, § 17.]

§ 5191¢18. Objections; who may make; conclusiveness of determination.
No stockholder of any association affeeted by this aet who shall have voted
in favor of consolidation or merger, or shall have refrained from voting shall
be heard at any stage of the proceedings to object to the consolidation or
merger but shall be deemed to have consented thereto, but any stockholder
who voted against consolidation or merger may be heard at any stage of the
proceedings, prior to the filing of the petition in court, and may at any such
time formally or informally, file objection and appear before the state exami-
ner, or the banking board, and show cause why the proposed consolidation or
merger should not be allowed, but the determination of the state examiner or
the banking board shall be conclusive of his rights, and no action or proceed-
ing in court shall be maintainable by any one questioning the validity of such
consolidation or merger or to recover any thing on account thereof unless the
same shall be commenced prior to the time of the entry of a deeree of consoli-
dation or merger, and the eourt in which the petition for consolidation or
moerger is filed, or the appropriate federal court shall have exclusive juris-
diction of such action or proceeding. [Laws 1923, ch. 138, § 18.]

Corporations, 14a C. J. p. 1060 § 3641,
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Remedies of stockholder objecting to consolidation of ecorporations. 7 R. C. L.
168 and Supps.

§ 5191c19. Decree of merger; transfers of assets after; decree of consolida-
tion; what to contain; certified copy; certificate of authority. Upon the entry
of a decree of merger, no further act shall be necessary to be done, except to
make the transfers of the assets from the old associations to the association
into which they are merged, but in case of a consolidation, the decree of the
court shall specify the name and location, and the amount of the capital stock
of the new association, and the proportions in which it shall be allotted to each
of the old associations, apportioning the same in even hundreds of dollars.
The decree shall also name the first board of directors, as set forth in the
petition, or in casc of the death or disability of any one or more of such pro-
posed directors, shall substitute another or others to be nominated by the
petitioners.

A certified copy of such decree shall thereupon be filed in the office of the
seeretary of state, accompanied by a fee of five ($5.00) dollars, and such new
association shall thereupon become a banking association in all things the
same as though originally organized under the banking laws and the secretary
of state shall thereupon issue to it a certificate of authority, as in the case of the
incorporation of other banking associations, which certificate should be deliv-
ered to the state examiner to be in turn delivered by him to the said new
association upon its being made to appear to him that all the terms and con-
ditions of consolidation have been complied with. |Laws 1923, ch. 138, § 19.]

Corporations, 14a C. J. p. 1064 § 3646.

§ 5191¢c20. Election of officers. Immediately upon delivery of the certifi-
cate of authority by the state examiner to the direetors of the association, they
shall meet and elect officers, and until the election of such officers they shall
personally supervise and conduct the business of the new association. [Laws
1923, ch. 138, § 20.]

Corporations, 14a C. J. p. 52 § 1802,

§ 5181c21. Old corporations to cease operation; old officers to continue.
Upon either a consolidation or merger, as herein provided for, the old asso-
ciations shall cease to operate as banking associations or to transact any busi-
ness other than to administer any assets that under the terms of the consoli-
dation or merger have not been transferred. They shall not elect any new
officers or directors, but the directors and officers holding at the time of the
consolidation or merger shall continue and the corporation itself shall re-
main in existence for a period of one (1) year during whieh time its remain-
ing assets, if any must be disposed of, and the proceeds distributed among
its stockholders, and at the end of one year from the filing of the decrce of
consolidation or merger, the said old associations shall cease to exist, unless
noen good cause shown, and before the expiration of the said period of one
(1) year any of said old associations shall obtain from the court an order ex-
tending the time of their existence, which order shall only be granted upon a
showing of a substantial reason therefor. [Laws 1923, ch. 138, § 21.]

Corporations, 14a C. J. p. 1067 § 3655.

§ 5191c22. Statement as to new stocks due to old stockholders; proportion
of stock. In case of consolidation, upon the new association coming into
existence, the board of directors of each of the old associations must furnish
to the board of directors of the new association a statement of the amount of
stock due to each of the stockholders in such old association which shall be
the same proportion of the amount of stock in the new association, allotted
to such old association, that the stockholders stock bore to the total outstand-
ing stoek of the old association, and the new association shall thereupon issue

its stock to such individual stockholders of the old association. DProvided,
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however, if the stock to which such stockholder is entitled does not consist
nf an even multiple of one hundred dollars, stock shall be issned to such in-
dividual stockholders entitled thereto for the even hundreds of dollars, in-
cluded in the total amount, and there shall be issued by the new association a
certificate in blank for the aggregate of the odd dollars of all such old stock-
holders in each of such old associations which certificate in blank shall be
delivered to the directors of the old association in trust for the use of its
stockholders and if the apportionment of such interest in such blank certif-
icate cannot be.gtherwise made, the directors of such old association shall
have authority to sell the same and divide the proceeds among the parties
cutitled thereto. [Laws 1923, ch. 138, § 22.]
Corporations, 14a C. J. p. 1068 § 3656.

§ 5191¢23. Remedial purpose of act. The purpose of the act is remedial,
and it is intended to remedy a well understood condition existing in the bank-
ing business of the state of North Dakota, a part of which condition is the
need of larger and stronger banking institutions, and the supplying of more
efficient banking service, to various communities, and to the end that such
eonditions may be remedied to the utmost extent possible, this act shall be
in all things liberally construed. for the accomplishment of its ultimate pur-
pose. [Laws 1923, ch. 138, § 23.]

Statutes, 36 Cye. 1172-1177,

CHAPTER 29A.

THE BANK OF NORTH DAKOTA.

Explanatory note. Laws 1919, ch. 147, constituting this chapter, was approved on
referendum. See Laws 1919, page 509.

§ 65192al1. Purpose of establishing. For the purpose of encouraging and
promoting agriculture, commerce and industry, the state of North Dakota
shall engage in the business of banking, and for that purpose shall, and does
hereby, establish a system of banking owned, controlled and operated by it,
under the name of the bank of North Dakota. [Laws 1919, ch. 147, § 1.]

Property not taken without due process of law under act, on the ground that
taxes are imposed for private purposes. Green v. Frazier, 253 U. S. 233, 64 L.
ed. 878, 40 Sup. Ct. Rep. 499.

Bank of North Dakota may function as separate agency of sovereign power.
Sargent County v. State, 47 N. D. 561, 182 N. W. 270

States, 36 Cyc. 844, 846.

Power of state to establish banksx. 18 R. C. L. 1274 and Supps; 25 R. C. L.
394 and Supps. -

§ 5192a2. Industrial commission to control; business of bank; organization
of bank. The industrial commission shall operate, manage and control the
bank of North Dakota, locate and maintain its places of business, of which
the principal place shall be within the state, and make and enforce orders,
rules, regulations and by-laws for the transaction of its business. The busi-
ness of the bank, in addition to other matters herein specified, may inelude
anvthing that any bank may lawfully do, except as herein restrieted; but this
provision shall not be held in any way to limit or qualify either the powers
of the industrial commission herein granted. or the functions of said hank
herein defined. The industrial commission shall meet within twenty days after
the passaee and approval of this act to begin the organization of the bauk.
fLaws 1919, ch. 147, § 2.]

Sarcent County v. State, 47 N, D. 561, 182 N. W, 270,
Power of state to establish bank-. 18 R. C. L. 1274 and Supps: 25 R. C. L.
344 and Supps.
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§ 5192a3. Acquisition of property and property rights; per cent of capital
to be invested. To accomplish the purposes of this act, the industrial commis-
sion shall acquire by purchase, lease or by exercise of the right of eminent
domain, as provided by chapter 36 of the Code of Civil Procedure, Compiled
Laws of 1913, all requisite property and property rights, and may construct,
rexaodel and repair buildings; but it shall not invest more than ten per cent
of the capital of the bauk in furniture, fixtures, lands and buildings for office
purposes. [Laws 1919, ch. 147, § 3.]

Sargent County v. State, 47 N. D. 561, 182 N. W, 270.

§ 5192a4. Assistance to commission; manager and subordinate officers; em-
ployment of contractors, architects, etc.; compensation not to exceed appro-
priation; bonds of officers; employees and manager. The industrial commis-
sion shall obtain such assistance as in its judgment may be necessary for the
establishment, maintenance and operation of the bank. To that end it shall
appoint a manager, and may appoint such subordinate officers and employes
as it may judge expedient. It may constitute such manager its general agent,
in respect to the functions of said bank, but subject, nevertheless, in such
agency, to the supervision, limitation and control of the commission. It
shall employ such contractors, architects, builders, attorneys, cashiers, tellers,
clerks, acconntants, and other experts, agents and servants as in the judg-
ment of the commission the interests of the state may require, and shall define
the duties, designate the titles, and fix the compensation and bonds of all
such persons so engaged; provided, however, that subject to the control and
regulation of the commission, the manager of the bank shall appoint and
cmploy such deputies, cashiers, tellers, and other subordinates, and such con-
tractors, architects, builders, attorneys, clerks, accountants and other experts,
agents and servants, as lie shall, in his judgment, deem are required by the
interests of the bank. The total compensation of such appointees and em-
ployes, together with other expenditures for the operation and maintenance
of the bank, shall remain within the appropriation and earnings lawfully avail-
able in each year for such purpose. All officers and employes of the bank en-
gaged upon its financial functions shall, before entering upon their duties,
respeetively furnish good and sufficient bonds to the state in such amount and
upon such conditions as the commission may require and approve; but the
bond of the manager shall not be less than fifty thousand dollars. Such bond
shall be filed with the secretary of state. [Laws 1919, ch. 147, § 4.]

Official bonds. 22 R. C. L. 496 et seq. and Supps.

§ 5192ab. Removal and discharge of appointees. The industrial commis-
sion may remove and discharge any and all persons appointed in the exercise
of the powers granted by this act, whether by the commission or by the mana-
ger of the bank, and any such removal may be made whenever in the judg-
ment of the commission the public interests require it; provided, however, that
all appointments and removals contemplated by this act shall be so made as
the commission shall deem most fit to promote the efficiency of the public
- service. [Laws 1919, ch, 147, § 5.]

§ 5192a6. Opening of bank for business; capital of bank. The bank shall he
opened and shall proceed to transact business whenever there shall be deliv-
ered to the industrial commission bonds in the sum of two million dollars
issued by the state as may be provided by law for such purpose. The fund
procured by the negotiation and sale of sueh bonds is hercby designated and
shall be known as the capital of said bank. [Laws 1919, ch. 147, § 6.]

Sargent County v. State, 47 N. D. 561, 182 N. W. 270.

§ 5192a7. Deposit of public funds in. All state funds, and funds of all state

penal, educational and industrial institutions shall be, by the persons having
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control of such funds, deposited in the bank of North Dakota. [Initiated meas-
ure, Laws 1921, page 255; Laws 1919, ch. 147, § 7.]
Right to issue bonds for state owned industries. Green v. Frazier, 44 N. D.
395, 176 N. W. 11,
Does not repeal powers of county commissioners to designate legal depositories,
and direet placing of county funds upon time deposit. State ex rel. Kopriva v.
Larson, 48 N. D. 1144, 189 N. W. 626.
See also Sargent County v. State, 47 N. D. 561, 182 NX. W, 270; Slope County
v. Douglas, — N, D. —, 194 N. W, 385; State ex rel. Lemke v. Distriet Ct.,, — N.
D. —, 186 N. W. 381. .
Depositaries, 18 (. J. pp. 580-581 §§ 45-46; States, 36 Cyve. 887,
Designation of depoxitary of publie funds. 22 R. C. L. 228,

§ 5192a8. Nonliability of officials and sureties after deposit. Whenever any
of the public funds hereinbefore designated shall be deposited in the bank of
North Dakota, as hereinbefore provided, the official having control thereof,
and the sureties on the bond of every such official, shall be exempt from il
liability by reason of loss of any such deposited funds while so deposited.
[Laws 1919, ch. 147, § 8.]

Depositaries, 18 (. J. p. 581 § 46.
Liability of officials after deposit of public funds in depo~itary. 22 R. C. L.
228 and Supps.

~ § 5192a9. Deposits to be received from any source; deposits for in other

banks or agencies. The bank of North Dakota may receive deposits from any-

source, including the United States government and any foreign or domestie

individual, corporation, association, municipality, bank or government. Funds

may be deposited to the-eredit of the bank of North Dakota in any bank or

agency approved by the industrial commission [Laws 1919, ch. 147, § 9.]
Sargent County v. State, 47 N. D. 561, 182 N. W, 270; State ex rel Kopriva v.

Larson, 48 N. D. 1144, 189 N. W: 626.

§ 5192a10. Guaranty of deposits; exemption from taxation. All deposits
in the bank of North Dakota are hereby guaranteed by the state. Such de-
posits shall be exempt from state county and municipal taxes of any and all
kinds. [Laws 1919, ch. 147, § 10.]

Sargent County v. State, 47 N. D. 561, 182 N. W. 270.

Constitutional Law, 12 C. J. p. 1116 § 833, p. 1128 § 846, p. 1151 § 881; Taxa-
tion, 37 Cye. 729-731, 828, 874,

Bank depositors’ guarantee fund. 3 R. C. L. 381 and Supps.

§ 5192al11. Available funds; bank as clearing house. Funds deposited by
state banks in the Bank of North Dakota shall be deemed “available funds”
within the meaning of that term as used in section 5170 of the Compiled Laws
of 1913. [For banks that make the Bank of North Dakota a reserve depositary,
it may perform the functions and render the services of a clearing house, in-
cluding all facilities for providing domestic and foreign exchange, and may
rediscount paper, on such terms as the industrial commission shall provide.
[Laws 1919, ch. 147, § 11.]

Sargent County v. State, 47 N. D. 561, 182 N. W. 270.
Clearing houses. 3 R. C. L. 1651 et seq. and Supps.

§ 5192a12. Interest rates; uniformity; what justifies difference in rates;
minimum and maximum rates; charges for services. The industrial commis-
sion, unless otherwise limited by law, shall from time to time fix the rates of
interest allowed and received in transactions of the bank. Such rates shall
be as nearly mniformn and constant as practieable, and shall not be fixed or
changed to work any diserimination against or in favor of any person or cor-
poration. But in respeet to time deposits received by the bank, transactions
may be reasonably classified as to the amounts and the duration of time in-

volved. and a reasonable differentiation of interest rates based on such eclassi-
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fication may be allowed. When interest is allowed on any deposits it shall
uot be less than one or‘more than six per cent. The industrial commission
shall also fix reasonable charges, without nnjust diserimination, for any and
all services rendered by the bank., [Laws 1919, ch. 147, § 12.]

Legislative control of rate of interest. 13 R. C. L. 19 and Supps.

§ 5192a13. Remittance at par for instruments sent for collection; penalty
for violation. All checks and other instruments and items of exchange pay-
able on demand, sent by the Bank of North Dakota to any state bank or bank-
ing assoeiation in North Dakota, for collection, shall be by such state bank or
hanking association remitted for at par to the Bank of North Dakota. Any
person or corporation who shall violate any oi the provisions of this section
shall be guilty of a misdemeanor. [Laws 1919, ch. 147, § 13.]

Ba;)raks and Banking, 7 C. J. p. 597 § 244; Constitutional Law, 12 C. J. p. 1230
§ 1090.

§ 5192al14. Deposits by bank. The Bank of North Dakota may deposit
funds in any bank or banking association within or without the state upon
such terms and conditions as the industrial commission shall determine.
[Laws 1919, ch. 147, § 14.]

§ 5192a15. Transfer of funds; loans; giving of credit; proportion of loans
on real estate security; additional funds; how secured. The Bank of North
Dakota may transfer funds to other departments, institutions, utilities, indus-
tries, enterprises or business projects of the state, which shall be returned with
interest to the bank. It may make loans to counties, cities or political sub-
divisions of the state, or to state or national banks on such terms, and under
such rules and regulations, as the industrial commission may determine; but
it shall not make loans or give its credit to any individual, association or pri-
vate corporation, except that it may make loans to any individual, association
or private corporation, secured by duly recorded first mortgages on real estate
in the state of North Dakota in amounts not to exceed one-half the value of
the security, or secured by warehouse receipts issned by the industrial com-
mission or by any licensed warehouse within the state, in amounts not to ex-
ceed ninety per cent of the value of the commodities evidenced thereby. It
shall not, however, loan on real estate security more than thirty per cent of
its eapital, nor in addition thereto, more than twenty per cent of its deposits.
Additional funds, that may be required for such real estate loans, shall be pro-
cured from the sale of state bonds as may be provided by law. [Laws 1919,
ch. 147, § 15.]

§ 6192a16. Funds placed elsewhere; how credited. All funds transferred to
other departments, institutions, utilities, industries, enterprises or projects of
the state, by the Bank of North Dakota, shall be placed to the credit of such
institutions, utilities, industries, enterprises or projects of the state by the
state treasurer and subject to their respective order, and all such funds shall
be returned with interest to the bank. [Laws 1919, Sp. Sess. ch. 46, § 1.]

§ 5192a17. Same; warrants on. The state auditor shall issue warrants
against such money so transferred in the same manner as provided in the case
of funds from the payment of taxes or otherwise. [Laws 1919, Sp. Sess. ch.
46, § 2.]

§ 5192a18. Application for mortgage loan; forms of; reference of; ap-
praisal; grant or refusal of loan. The industrial commission shall prescribe the
forms of application for a mortgage loan on real estate, and shall provide for
appraisal of the proposed security. Until otherwise provided by the commis-
sion, when an application for a mortgage loan on real estate is made, it shall
be referred to the commissioner of university and school lands, for appraisal

of the proposed security. The eommissioner of university and school lands,
N, b, (. L.—68. 1073
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shall thereupon promptly cause it to be appraised in the same manner as school
lands are appraised, and upon eompletion of such appraisal shall return the
application, together with the appraisal, to the bank. Thereupon the bank
shall promptly determine whether to grant or refuse any part or all of such
loan. [Laws 1919, ch. 147, § 16.]

§ 6192a19. Mortgage; conditions in; extension of payments. Every such
mortgage shall contain an agreement providing for the repayment of the loan
on an amortization plan by means of a fixed number of annual installments
sufficient to cover, first, a charge on the loan, at a rate not exceeding the in-
terest rate in the last scries of real estate loan bonds issued, if any, by the
state of North Dakota; second, a charge for administration and surplus, at a
rate not exceeding one per cent per annum on the unpaid principal, said two
rates combined eonstituting the interest rate on the mortgage; and, third, such
amounts to be applied on the principal as will extinguish the debt in not less
than ten nor more than thirty years; provided, however, that advanced pay-
ment of one or more annual installments, for the reduction of the principle.
[principal] or the payment of the entire principal, may be made at any regular
installment date; and, provided further, that in case of a crop failure which
reduces the mortgagor’s reasonable crop income by one-half, all payments un-
der said mortgage may, in the diseretion of the industrial commission be ex-
tended for one year, upon condition that on the payment of all installments,
such further annual payment shall be made as will pay the interest, with in-
terest thereon, for the years for which no pavments were made. The indus-
trial commission shall determine whether a mortgagor is entitled to an exten-
sion of the payment of any installment, under the provisions of this section.
[Laws 1919, ch. 147, § 17.]

§ 5192a20. Mortgage and obligation secured; to whom payable; recitals in;
recording; satisfaction and discharge. Every such mortgage, and the note or
other obligation thereby secured, shall run to “the manager of the Bank of
North Dakota, his successors in office or his assigns,” as payee and mortgagee,
and shall contain a recital that it is executed and delivered in conformity with
and upon the conditions expressed in this act, designated by its title and the
date of its approval. After having been duly recorded in each county in
which the lands therein described are situated, every such mortgage shall be
delivered to the manager of said bank and together with said note or other
obligation shall be held by the manager as a part of the assets of the bank,
or shall be otherwise disposed of, as hereafter provided. If so held, payments
upon the note or other obligation secured by said mortgage shall be made to
the Bank of North Dakota, and whenever it shall have been fully paid, the
manager shall promptly satisfy and discharge the mortgage lien of reeord and
deliver the mortgage cancelled, with a satisfaction thereof, to the person en-
titled to receive it. [Laws 1919, ch. 147, § 18.] ‘

§ 5102a21. Same; sale or assignment of; to whom payments made; exten-
sions of payments. Every such mortgage, together with the note or other obli-
gation thereby secured, may be sold and assigned upon the payment to the
bank of the full value thercof, and upon such sale and assignment, the man-
ager may endorse either with or without recourse. In that ease payments upon
said note or other obligation shall be made to the person entitled to receive
them; but each such assignment shall be made subject to the provisions con-
cerning extension of the time of payments on account of erop failures as pro-
vided in secetion 17 of this act (§ 5192a19. ante), and subsequent action of the
industrial commission in that regavd shall be binding upon the assignee of
such morteage; provided, however, that after assignment of sueh mortgaee
extensions of payvments for a yvearly period shall be limited in total nummber to
1ot more than one for every period of five years or fraction thereof during
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which such mortgage has to run after the date of assignment. [Laws 1919,
ch. 147, § 19.]

§ 5192a22. Same; -assignment as security; to whom payments made; satis-
faction; extensions of payments. Every such mortgage, together with the
note or other obligation thereby secured, may be assigned, and upon order of
the industrial commission shall be assigned, to the state treasurer of the state
of North Dakota as security for bonds to be issued by the state as provided by
law. In case of such assignment all payments due upon said note or other
obligation shall be made to the state treasurer, and the money so by him re-
ceived shall be by him held or disbursed as may be provided by law. If while
any such mortgage so assigned to the state treasurer is in his hands, the note
or obligation thereby secured shall have been fully paid, the state treasurer
shall so certify to the manager of the bank, who shall thereupon proceed to
satisfy said mortgage in the same manner as though said note or other obli-
gation had been paid directly to the bank. In case of such assignment to the
state treasurer of any such mortgage, the provisions contained in section 19
of this act (§ 5192a21, ante), respecting extensions on account of erop failure,
shall be effective and shall be applied. [Laws 1919, ch. 147, § 20.]

§ 5192a23. Name in which business conducted or title taken; who to sign
written instruments. All business of the bank may be conducted under the
name of “The Bank of North Dakota.” Title to property pertaining to the
operation of the bank shall be obtained and conveyed in the name of “The
state of North Dakota, doing business as the Bank of North Dakota.” Written
instruments shall be executed in the name of the state of North Dakota. signed
by any two members of the industrial commission, of whom the governor shall
be one, or by the manager of the Bank of North Dakota within the scope of
his authority so to do as defined by the industrial commission. [Laws 1919,
ch. 147, § 21.]

Officers of state not authorized to sell bonds at discount, or pay commission

reducing amount received to less than par. Currie v. Frazier, 48 N. D. 600, 186
N. W. 244, .

§ 6192a24. Civil actions; by whom brought; how state to be designated; on
whom process served ; where brought; claims against state. Civil actions may
be brought against the state of North Dakota on account of causes of action
claimed to have arisen out of transactions ‘connected with the operation of the
Bank of North Dakota upon condition that the provisions of this section are
complied with. In such actions the state shall be designated as “The state of
North Dakota, doing business as the Bank of North Dakota,” and the serviee
of process therein shall be made upon the manager of said bank. Such actions
may be brought in the same manner and shall be subject to the same provi-
sions of law as other eivil actions brought pursuant to the provisions of the
Code of Civil Procedure. Such actions shall be brought, however, in the ecounty
where the Bank of North Dakota shall have its principal place of business,
except as provided in sections 7415, 7416 and 7418, Compiled Laws of North
Dakota, 1913. The provisions of section 375 and 657 of the (‘fompiled Laws of
1913 shall not apply to claims against the state, affected by the provisions of
this section. [Laws 1919, ch. 147, § 22.]

Garnishment proceedings by county to recover deposits made in Bank of North
Dakota proper. Sargent County v. State, 47 N. D. 561, 182 N, W. 270,
Statutory authorization of suits against state. 25 R. C. L. 416 and Supps.

§ 5192a2b. Investigations; reports.” The state examiner shall personally or
through deputy examiners visit the Bank of North Dakota at least twice annu-
ally, and shall inspect and verify the assets in its possession and under its
control, with sufficient thoroughness of investigation to ascertain with reason-

able certainty whether the valuations are covrectly carried on its books. e
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shall investigate its methods of operation and accounting. Ile shall report the
results of each such examination and investigation to the industrial commis-
sion as soon as practicable, and to the legislative assembly at its next ensuing
session, and as provided in paragraph numbered 5. of section 5146 of the Civil
Code, Compiled Laws 1913, to the state banking board. [Laws 1919, ch. 147,
23.
: ]Exumination of Bank of North Dakota not a part of duties of state anditor.
State ex rel. Kositzky v. Waters, 43 N. D. 115, 176 N. W, 913,
Power to examine hooks of state bank, given to state examiner. Sargent County
v. State, 47 N. D. 561, 182 N. W. 270.
See also State ex rel. Kopriva v. Larson, 48 N. D. 1144, 189 N. W, 626.

§ 5192a26. To whom loans to be made. The Bank of North Dakota shall
make real estate loans only to actual farmers who are residents of this state.
[Initiated measure, Laws 1921, page 255.]

State ex rel. Kopriva v. Larson, 48 N. D. 1144, 180 N, W, 626.

§ 5192a27. Appropriation. There is hereby appropriated out of the general
funds of the state, not otherwise appropriated, one hundred thousand dollars,
or so much thereof as may be necessary, to earry out the provisions of this act.
This appropriation is hereby made available immediately upon the passage and
approval of this act. The industrial commission shall, out of the earnings of
the bank, make provision for accumulating a fund with which to replace in
the general funds of the state, the amount received by the commission under
this appropriation, as may be directed by the legislative assembly. [Laws
1919, ch. 147, § 24.}

CHAPTER 30.

SAVINGS BAXNKS.

§ 5198. Investment of fund. A savings bank incorporated hereunder shall
invest its eapital, its deposits, its surplus and its profits only as follows:

First. In bonds of the United States.

Second. In bonds or evidences®f debt in this state or in the bonds of other
states in the Union.

Third. In bonds or warrants of any county in this state, or in the bonds or

warrants of any city in this state, or any special improvement distriet therein,
or in the bonds or warrants of any village, township, school distriet or drain-
age district in this state, issued pursuant to the authority of law, but not ex-
ceeding thirty per cent of the assets of such savings bank shall be invested in
such bonds or warrants,
* Fourth. In notes or bonds secured by mortgage or deed of trust upon unin-
cumbered real estate in_ this state, which real estate shall be worth, exelusive
of all improvements, at least twice the amount loaned thereon, but in addition
thereto, therc may be loaned thirty per cent of an appraised value of any
buildings on said real estate provided fire insurance policies are maintained
and deposited as collateral to such mortgage.

¥ifth. In the mortgage bonds of any railroad corporation, incorporated un-
der the laws of any state of the United States, provided that during each of
the ten fiscal years of such railroad corporation next preceding the date of
such investment:

1. Such railroad corporvation shall have paid the matured prineipal and in-
terest of all its morteage indebtedness.

2. Such railroad shall have paid in dividends in eash to its stockholders, an
amount of at least four per cent per annum upon all its outstanding stock of
every elass.

Sixth.  To the extent of sixty per cent of the total demand deposits, in
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promissory notes due not more than one year from the date of the loan; pro-
vided that where there are pledged securities such as such corporation is by
this chapter authorized to invest its funds, there may be loaned an amount not
to exceed eighty per cent of the value of such securities, and provided, fur-
ther, that no such loan shall be made to a person in excess of five per cent of
the total demand deposits, and in no event more than fifteen per cent of the
capital stock and surplus. [Laws 1917, ch. 60, § 1.]
Banks and Banking, 7 C. J. p. 852 § 862, pp. 873-874 §§ 928-929.

CITAPTER 31.

ORGANIZATION AND MANAGEMENT OF ANNUITY, SAFE DEPOSIT AXD TRUST
COMPANIES.

§ 620b. Formation. Any number of persons, not less than nine, not less
than three of whom must be residents of this state, may associate themselves,
and become incorporated for the purpose of transaeting business as an annu-
ity, safe deposit, surety and _trust company, upon complying with the provi-
sions of this chapter, and any company so formed or heretofore formed, and
now doing business, and its suecessors, shall be entitled to the rights and priv-
ileges, and subject to the duties and obligations herein provided. and its exist-
ence shall be perpetual. The provisions of chapter 12 of the civil code shall
be applied to and be observed by persons organizing under this chapter, except
as hierein otherwise provided, and cxcept as to provisions thereof inconsistent
with the provisions of this chapter. [Laws 1923, ch. 183, § 1.]

Annuties, 3 C. J. p. 222 § 54; Banks and Banking, 7 C. J. p. 832 § 792;

o

Depositaries, 18 C. J. p. 560; Principal and Surety, 32 Cyc. 303.

§ 6205a. Emergency. Whereas there is an apparent conflict between the
language of section 4533 and section 5205 of the Compiled Laws, and therefore
a doubt as to the rights and liabilities of such corporations, therefore this act
is hereby declared an emergency measure, and shall take effect iinmediately
upon its passage and approval. [Laws 1923, ch. 183, § 2.]

§ 5207. Comp. Laws, 1913.
State ex rel. Dakota Trust Co. v. Stutsman, 24 N. D. 68, 139 N. W. 83.

§ 5210. Comp. Laws, 1913,
Grunow v. Simonitsel, 21 N, D. 277, 130 N. W, 835; State ex rel. Dakota
Trust Co. v. Stutsman, 24 N, D, 68, 139 N. W, 83.

CHAPTER 31A.

BANK DEPOSITS.

§ 5220al1. Charges against; unlawful to make. It shall be unlawful for any
bank, or trusi company, with which money has been deposited, to charge
against the deposit any claim of such bank or trust company or any other
person, or to appropriate the same to the payment of any debt to such hank
or trust company or any other person, without legal process or without the
consent of the depositor. [Laws 1923, ch. 139, § 1.]

Banks and Banking, 7 C. J. p. 653, § 351, p. 872, § 922.

Application upon debt due bank of deposits made by debtor in his own name
of funds of third person. 13 A.L.R. 324; 31 A.L.R. 756.

Right of bank to apply special deposit to an indebtedness of depositor. L.R.A.
19184, 80.

Application on debt due bank of deposit made for purpose of meeting certain
checks or classes of checks. 24 A.L.R. 1111.

Right of set-off against deposits. 3 R. C. L. 588 et seq. and Supps.
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§ 6220a2. Same; liability for. Any bank or trust company which shall so
charge any claim against a deposit or in any way appropriate the same to the
payment of a debt of the depositor, in violation of the terms hereof, shall be
liable to the party aggrieved for any damages caused thereby to be recovered
in a civil action. [Laws 1923, ch. 139, § 2.]

Banks and Banking, 7 C. J. p. 671 § 378.
Liability of bank for application of deposit to pay fiduciary’s debt to bank.
L.R.A.1915C, 525.

§ 5220a3. Deposits in trust; to whom paid. Whenever any deposits shall be
made in any bank, savings bank, or trust commpany by any person in trust for
another and no other or further notice of the existence and terms of a legal
and valid trust shall have been given in writing to the bank in the event of
the death of the trustee, the same, or any part thereof, together with the divi-
dends or interest thereon, may be paid to the person for whom said deposit
was made. [Laws 1919, ch. 111, § 1.]

Banks and Bankmrr, 7C p. 805 § 909, 869 § 917; Trusts, 39 Cye. 67;
Constitutional Law, 12 C. J. p. 963 § 512, p. 1‘719 § 994.

Transfer of bzmk deposits from trust to private account, where there is an
antecedent deht of trustee. 12 A.L.R. 1053.

Payment of deposit directly to beneficiary without order of trustee or fidueiary
in whose name it was made. 2 A.L.R. 1557.

Deposits in trust in savings bank. 3 R. C. L. t]5 et seq. and Supps.

§ 5220a4. Deposits in two names; to whom paid. When a deposit has been
made or shall hereafter be made in any bank, savings bank, or trust company,
transacting business in this state in the names of two persons, payable to
either, or payable to either or the survivor, such deposit, or any part thereof,
or any interest or dividend thereon, may be paid to either of said persons,
whether the other be living or not; and the receipt or acquittance of the per-
son so paid shall be a valid and sufficient release and discharge to the bank,
savings bank or trust company, for any payment so made. [Laws 1925, ch.
93, § 1.

§ B!mks and Banking, 7 C. J. p. 676 § 394.
Joint deposits. 3 R. C. L. 527 and Supps.

CHAPTER 31B.

DEPOSITORS’ GUARANTY FUND.

Explanatory note. Laws 1917, eh. 126, first enacting a guaranty law with its
amendments by Laws 1919, ch. 110 and Laws 1921, eh. 21 was amended and re-enacted
by Laws 1923, eh. 200 constituting this chapter. The earlier law (Laws 1917, ch.
126) contained the following repealing elause, § 29, not fonnd in the later law:

That part of sections 371, 1475 and 3317 of the Compiled Laws of North Dakota
for the year 1913, and any and all other provisions of law requiring the giving of
personal or surety bonds for deposits of publie funds in so far as same applies to
hanks belonging to the depositors guaranty fund, and all acts and parts of aets in so
far as they conflict with the provisions of this act are hereby expressly repealed.

Supreme court may exercise original jurisdietion in matter involving «state
guaranty fund. State ex rel. Lofthus v. Langer, 46 N. D. 462, 177 N. W. 408.

No vested rights of depositors disturbed by this chapter. Wirtz v. Nestos, —
N. D. —, 200 N. W. 524,

§ 5220bl. Guaranty fund commission; depositors’ guaranty fund commis-
sion; established; compensation; expense. There is hereby established a de-
positors’ guaranty fund commission of the state of North Dakota to be com-
posed of five (5) members, viz.: The governor of the state of North Dakota,
the manager of the Bank of North Dakota, and three members to be appointud

by the governor of the state.  All appointments to membership of said com-
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mission, whether to fill a vacancy or otherwise, shall be made by the governor
of the state of North Dakota from a list of names of nine men furnished by
the banks directly affected by the provisions of this act. All members of this
commission shall be residents of the state of North Dakota and all members
except the governor shall have at least five years’ experience in the manage-
ment of some bank or banks located within the state of North Dakota. The
present appointive members shall serve out the term for which they were ap-
pointed and each succeeding appointment except to fill a vacancy caused by
death, resignation or removal of a member shall be for a period of three years.
The governor shall be the chairman of said commission, and the attorney gen-
eral shall be ex-officio the attorney for the commission, and the state treasurer
shall be its treasurer, and the secretary shall be appointed by the commission,
and the commission shall have power to fix the compensation of such secretary
to be paid from the depositors’ guaranty fund, which shall not in any case ex-
ceed the sum of $2,000.00 per annum. The state examiner may be appointed
as such secretary. The members of the commission, other than the governor,
shall receive for their services five ($5.00) dollars per day for the time actn-
ally served and their actual expenses incurred in the performance of their
duties, the same to be paid out of the general fund of the state. Said ecommis-
sion shall have the supervision and control of the depositors’ guaranty fund
and shall have power to adopt all necessary rules and regulations, not inecon-
sistent with law, for the management and administration of said fund. [Laws
1923, ch. 200, § 1; Laws 1921, ch. 21, § 1; Laws 1919, ch. 110; Laws 1917, ch.
126, § 1.]

Guaranty fund commission, agency of state, to execute policy adopted in deal-

ing with insolvency of banks. Wirtz v. Nestos, — N. D. —, 200 N. W. 524,

Banks and Banking, 7 C. J. pp. 484486 § 15.

Constitutionality of bank guaranty law. 32 L.R.A.(N.S.) 10865.

Depositors’ guaranty fund. 3 R. C. L. 381 and Supps.

§ 5220b2. Commissioners; qualifications; oaths and flling thereof. The
members of the depositors’ guaranty fund commission, other than the gov-
ernor, shall take and subseribe the oath of office preseribed by the constitu-
tion, and shall take oath to keep secret all the facts and information obtained
in the performance of their duties in like manner as is provided for the state
examiner in the state banking laws, and subject to like penalties, and each
shall be bonded to the state of North Dakota under the state bonding act as
elected state officers, in the amount of ten thousand ($10,000.00) dollars. The
secretary and all other persons appointed shall take the oath herein pre-
seribed, and be bonded under the state bonding act, in amount fixed by the
commission, in no event less than ten thousand ($10,000.00) dollars. The
oath of office of each of such commissioners and persons appointed by them,
shall be filed with the secretary of state. [Laws 1923, ch. 200, § 2; Laws 1917,
ch. 126, § 2.]

Banks and Banking, 7 C. J. pp. 484-48G § 15.
Oath of office. 22 R. C. L. 418,
Official bonds. 22 R. C. L. 496 et seq. and Supps.

§ 5220b3. Depositors’ guaranty fund commission; regular meeting; dates
fixed; special meeting; how called; where held. The depositors’ guaranty
fund commission created by the provisions of this act shall hold at least four
meetings during each calendar year at stated intervals as follows, to wit: On
the second Tuesday in January, April, July and October, provided that other
meetings of the commission, may be convened upon written request hy any
two members of the commission, served npon the ehairman of such commis-
sien, who shall upon receipt of such request give notice to the secretary of the
date when a meceting shall be held in aceordance with sueh request. and the
secretary shall in turn give notiee thereof to all members of the commission of

the date of sueh meetings so to be held. as hereinafter provided; and provided
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further, that whenever a condition exists affecting the general banking busi-
ness within the state, or when there is sufficient matter in the office of the
secretary entitled to receive consideration and disposition by the depositors’
guaranty fund commission, as contemplated, herein, or when in the opinion of
the secretary it is advisable to convene such cominission for counsel and diree-
tion on contingencies that may arise that would tend to prevent best results
from being obtained hereunder as contemplated herein, it shall be within his
power to convene the commission and to that end forthwith give notice of
the date of such meeting to all members of the commission. All meetings of
the depositors’ guaranty fund commission shall be held at the capitol of the
state, except that mectings may be held elsewhere within the state by consent
of the majority of the members of the commission. [Laws 1923, ch. 200, § 3;
Laws 1917, ch, 126, § 3.]
Banks and Banking, 7 C. J. pp. 484486 § 15.

§ 5220b4. Bame; specific duties. It shall be the specific duty of the de-
positors’ guaranty fund commission to pass upon the gnalifications of each
and every bank for admission under the depositors’ guaranty fund and their
actions shall be final, both as to immediate admission or what shall be further
required of any bank in order to place it in a condition satisfactory to the
commission so that it may be admitted later. When the conditions of any
bank heretofore admitted under the depositors’ guaranty fund becomes such
as to cause the state examiner to doubt the advisability of permitting it to
continue in business, it shall be within his power to require the advice and
opinion of the commission and for that purpose a meeting of the commission
may be called.

[At] Any regular or called meeting of the depositors’ guaranty fund com-
mission as herein provided, at which there is not a full attendance of the mem-
bership, it shall be optional with a quorum whether or not any business shall
be transacted, and such quorum may adjourn from time to time until such
time as there shall be a full attendance. [Laws 1923, ch. 200, § 4; Laws 1917,
ch. 126, § 4.]

Banks and Banking, 7 C. J. pp. 484486 § 15.

§ 5220b6. Guaranty fund; assessment. For the purpose of providing a de-
positors’ guaranty fund for the protection of depositors in banks, every iusti-
tution engaged in the business of banking under the laws of this state, shall
he subject to assessment to be levied, eollected, administered, kept and applied
as hereinafter provided.

The guaranty fund commission shall appoint two persons skilled and ex-
perienced in bank accounting to be known and designated as inspectors, who
shall take and subscribe the oath of office prescribed by the constitution, and
shall take oath to keep secret all facts and information obtained in the per-
formance of their duties, in like manner as is provided for the state examiner
in the state banking Jaw, and subject to like penalties. Which two inspectors
shall be paid out of the funds appropriated for the conduct of the state ex-
aminer’s office, the same salaries that are paid to deputy state examiners.

Provided, however, if the guaranty fund commission is unable to proeure
the services of inspectors, who, in their judgment, possess the requisite skill
and ability as bank accountants, it may pay to either or both of such inspeec-
tors, from the funds of the depositors’ guaranty fund, such additional com-
pensation, as in its judgment, is necessary, not in any case exceeding four
thousand ($4,000.00) dollars per year for any such inspector.

If at any time the amount of work involved in the performance of the duties
of the gunaranty fund commission, as atoresaid, shall be such as to require, in
its judgment, more than two inspectors, it shall have authority to appoint not

to exceed two assistant inspectors who shall take like oath, and who shall be
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paid a salary of not to exceed two hundred ($200.00) dollars per month; which
payment shall be made out of the monies of the depositors’ guaranty fund.

Every inspector or assistant inspeetor who makes an examination of the
affairs of a bank, shall make a full report of the result of his examination, with
comments upon the condition of the bank examined, to the secretary of the
commission and the state examiner, who may acecept and adopt the examina-
tion and report of any such inspector or assistant inspector, in lieu of an ex-
amination by one of his deputies; in which case the guaranty fund commis-
sion shall pay over to the state examiner, the charge made for such examina-
tion, to the amount that would be legally chargeable for such examination, if
made by the state examiner’s office, less the expense of the inspector in connee-
tion with such examination; and the amount so collected by the state examiner
shall be aceounted for and covered into the same fund as collections made for
the examination of banks by the state examiner,

It is the purpose and intention of this act that the work of the inspectors
made available to the state examirter, shall be of the same value to him as the
examining work of at least two deputy state examiners, and that the examin-
ing force of the state examiner’s department may be kept correspondingly
smaller. [Laws 1923, ch. 200, § 5; Laws 1917, ch. 126, § 5.]

Banks and Banking, 7 C. J. pp. 48+-186 § 15.
Assessment of banks to create depoziters’ guaranty fund. 3 R. C. L. 381 and
Supps.

§ 5220b6. Rules and regulations; expenses of examinations; payment of;
remitting charges; retaining unremitted charges. The guaranty fund commis-
sion may from time to time establish rules and regulations as to the payment
by banks of the expense of making examinations by its inspectors, but no
charge shall be made against any bank for such examination in excess of the
amount of ten dollars ($10.00) per day for the services of an inspector, to-
gether with his actual traveling and hotel expenses, and it shall have authority
to remit all or any part of the per diem and expense charges against any bank,
having at all times due regard to whether the affairs of such bank were such
as to have warranted an examination; except that where an examination is
adopted by the state examiner, a charge must be made equal to that allowed
by law for an examination of such bank by the state examiner. Any charges
made for examinations not adopted by the state examiner and not rebated,
as aforesaid, shall be kept and retained by the guaranty fund commission for
the payment of the salaries and expenses of the inspectors, and any deficiency .
in such salaries and expenses, after applying such fees, shall be paid out of
the depositors’ guaranty fund. [Laws 1923, ch. 200, § 6.]

Banks and Banking, 7 C. J. pp. 484186 § 15.
Regulation of banks within police power. 6 R. C. L. 220 and Supps.

§ 65220b7. Commission to inform as to financial condition of banks. Upon
the taking effect of this act, the commission shall take the necessary steps to
become informed, and to thereafter keep informed as to the financial condition
and management of all banks that have been admitted under the depositor’s
guaranty fund, for the purpose of determining whether the interests of said
guaranty fund or of the depositors in any of the banks protected thereby, are
endangered or likely to be endangered by the further guaranteeing of the de-
posits of any bank. [Laws 1923, ch. 200, § 7.]

Banks and Banking, 7 C. J. pp. 484-486 § 15.
Power of legislature to provide for inspection of banks, 3 R. C. L. 383 and
Supps.

§ 5220b8. Access to records and files; taking charge of assets; examination
of bank officers, etc.; reducing testimony to writing; examination; when to be
taken. For the purpose of acquiring information as to the condition of any

such banks, the commission, by its members or its inspectors, as provided for
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offer for sale, or by means of any advertisement, cireulars, or prospectus, or
by any other form of public offering, to attempt to promote the sale of any
speculative securities in this state, unless there first shall have been filed with
the securities commission: (1) A copy of the securities so to be promoted;
(2) A statement in substantial detail of the assets and liabilities of the person
or company making and issning such securities and of any person or company
guaranteeing the same, including specifically the total amount of such seeuri-
ties and of any securities prior thereto in interest or lien, authorized or issued
by any such person or company; (3) If such securities are secured by mort-
gage or other lien, a copy of such mortgage or of the instrument creating such
lien, and a competent appraisal or valuation of the property covered thereby,
with a specific statement of all prior liens thereon, if any; (4) A full state-
ment of facts showing the gross and net earnings, actual or estimated, of any
person, or company making and issuing or guaranteeing such securities, or
of any property covered by any such mortgage or liens; (5) All knowledge or
information in the possession of such investment company relative to the
character or value of such securities, or of the property or earning power of
the person or company making and issuing or guaranteeing the same; (6) A
copy of any general or public prospectus or advertising matter which is to
be used in commection with such promotion, and no such prospectus or ad-
vertising matter shall be used unless the same has been filed hereunder; (7)
The names, addresses and selling territory in this state of any agents by or
through whom any such securities are to be sold, including a statement giving
the qualifications, occupations and business experience of each of such agents
for a period of five years prior to the filing, the names and addresses of each
employer, the period of employment, and reason for resignation or discharge,
and no such agents shall be employed unless such statement with respect to
them has been filed hereunder, and there shall have been paid to the comnis-
sion a registration fee of three ($3.00) dollars for each such agent. The pay-
ment of such fee shall be payment in full of all fees for registration of such
agent from January 1st to January 1st of the following year; (8) The name
and address of such promoter, ineluding the names and addresses of all part-
ners, if the investment company be a partnership, and the names and addresses
of the directors or trustees, and of any person owning ten per centum, or more,
of the capital stock, if the promoter be a corporation or association; (9) A
statement showing in detail the plan on which the business or enterprise is to
be transacted; (10) The articles of copartnership or association, and all other
papers pertaining to its organization, if the securities be insured or guaranteed
by a co-partnership or unincorporated association; (11) A copy of its charter
and by-laws if the securitics be issued or guaranteed by a corporation; (12)
A filing fee of twenty-five ($25.00) dollars. [Laws 1924, ch. 182, § 3; Laws
1915, ch. 91, § 2.]

Agreement for buyers’ certificate, “speculative security” within meaning of this
chapter. State ex rel. Rossen v. Weleh, 42 N. D. 44, 172 N. W. 234.

See also Equity Co-op. Packing Co. v. Hall, 42 N. D. 523, 173 N. W. 796;
Citizens’ State Bank v. Skeffington, — N. D. —, 196 N. W. 953; Farmers Security
Bank v. Nelson, 46 N. D. 106, 179 N. W. 917.

Licenses, 37 C. J. p. 270 § 164, pp. 273-274 §§ 166-167, p. 276 § 170.

§ 623ba4. Prerequisites to sales by foreign corporations. Every foreign cor-
poration before selling or offering for sale any speculative securities, shall also
file its written consent, irrevocable, that actions may be commenced against
it in the proper courts of any county in this state in which a cause of action
may arise, by the service of process on the secretary of state, and stipulating
and agreeing that such service of process on the seeretary of state shall be
taken and held in all courts to be as valid and binding as if due service had
been made upon the company itself, according to the laws of this or any other

state, and such instrument shall be authenticated by the seal of said foreign
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shall at any time have the authority and jurisdiction to investigate tthe North
of any speculative enterprise, the securities of which are being sold or oftered
for sale in this state, and after giving the company or promoter a hearing,
may if the evidence warrants, make any of the adverse findings enumerated
in section 5 of this act, and it shall thereafter be unlawful for any person, co-
partnership, association or corporation to sell, offer for sale, or by means of
any advertisement, circular, or prospectus or by any other form of public
offering to attempt to promote the sale of the securities of such speculative
enterprise in this state. [Laws 1924, ch. 182, § 6; Laws 1915, ch. 91, § 5.]
Licenses, 37 C. J. p. 271 § 165.

§ 5235a7. Action by dissatisfied person; time limit for; procedure; appeals;
findings; force of. Any person, co-partnership, association or corporation
being dissatisfied with any finding or findings of the state securities commis-
sion, made in accordance with the provisions of this act, may within thirty
days from the making thereof, commence an action in any court of competent
Jjurisdiction against said commission as defendant, to vacate and set aside said
finding or findings on the ground that the said findings are unjust or unreason-
able. The rules of pleading and procedure in such action shall be the sanme
as are provided by law for the trial of equitable actions in the district courts
of this state and on the hearing the judge of said court may set aside, modify,
or confirm said findings as the evidence and the rules or equity may require.
Appeals may be taken from the decision of the district court to the supreme
court by either party in the same manner as is provided by law in other civil
actions. Pending any such action, the said findings of said commission shall
be prima facie evidence that they are just and reasonable and that the facts
found are true, and pending any such action the said findings of the commis-
sion shall remain in full force and effect. If no action be brought to set aside
said findings within thirty days, the same shall become final and binding.
[Laws 1923, ch. 182, § 7; Laws 1915, ch. 91, § 6.]

Licenses, 37 C. J. p. 271 § 165.
Enjoining enforcement of blue sky law. 24 A.L.R. 535; 27 A.L.R. 1177.

§ 52356a8. Amendments; new plan of business; flling statement of. No
amendment of the charter, articles of incorporation, constitution or by-laws
of any such corporation or the articles of association or by-laws of any unin-
corporated association subject to this act, shall become operative until a eopy
of the same has been filed with the commission as provided in regard to the
original filing of charters, articles of incorporation, or association, constitution
and by-laws, and it shall be unlawful for any such person, copartnership, as-
sociation or corporation to transact business on any other plan than that set
forth in the statement required to be filed by section 3 of this act, or to make,
issue, sell or offer for sale any “security” or “securities’” required to be filed
by section 3 of this act, until a written statement showing in full detail the
proposed new plan of transacting business and a copy of the proposed new
“gecurity” or “securities” shall have been filed with the commission, in like
manner as provided in regard to the original plan of business and proposed
“security” or “securities.” [Laws 1923, ch. 182, § 8; Laws 1915, ch. 91, § 7.]

Licenses, 37 C. J. pp. 270-271 §§ 164-165.

§ 5236a9. To what securities inapplicable. The provisions of this act shall
not apply to (a) Securities of the United States; or any foreign government;
or of any state or territory; or of any county, city, township, district or other
public taxing sub-division of any state or territory of the United States or any
foreign government. (b) Securities of public or quasi-public corporations,
the issues of which are regulated by a state officer of the state of North Da-
kota, or by a state officer or board of similar authority of any state or territory
of the United States; or securities senior thereto. (c¢) Securities of state or

national banks or trust companies, or building and loan associations anthor-
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Torrens Act. CIVIL CODE. Chap. 504, § 5604a26.

register of deeds, and prior to the entry of the decree in the registration pro-
ceeding, shall at once appear and answer as a party defendant in such proceed-
ing, and the right, title, interest, estate or lien of such person shall be subject
to the order or decree of the court. [Laws 1917, ch. 235, § 26.}

Records, 34 Cyec. 601, 605.

§ b604a27. Limitation of action to avoid decree or certificate of title; who
may bring action. No decree of registration heretofore entered, and no orig-
inal certificate of title heretofore issued pursuant thereto, shall be adjudged
invalid or set aside unless the action in which the validity of such decree of
registration, or original certificate of title issued pursuant thereto, is called in
question, be commenced, or the defense alleging the invalidity thereof be in-
terposed within six (6) months from the date when this law takes effect. No
decree of registration hereafter entered, and no original certificate of title here-
after issued pursuant thereto, shall be adjudged invalid or set aside, unless the
action in which the validity of such decree, or of the original certificate of title
issued pursuant thereto, is called in question, be commenced, or the defense
alleging the invalidity thereof interposed, within six (6) months from the date
of such decree.

No action or proceeding, either at law or in equity for the recovery of any
right, title, interest or estate in registered land adverse to the title established
and adjudicated by any original decree of registration heretofore entered shall
be maintained unless such action is commenced within six months from the date
when this law takes effect, and no action or proceeding for the recovery of any
right, title, interest or estate in registered land adverse to the title established
by any original decree of registration hereafter entered shall be maintaiued,
unless such action is commenced within six months from the date of such
original decree.

No action or proceeding for the enforcement or foreelosure of any lien or
charge upon or against registered land, which existed at the date when any
original decree of registration was heretofore entered and which was not recog-
nized and established by sueh decree, shall be maintained, unless such action or
proceeding is commenced within six months from the date when this law takes
effect. No action or proceeding for the enforcement or foreclosure of any lien
or charge upon or against registered land, in existence at the date of any orig-
inal decree or registration hereafter entered, and which is not recognized and
established by such decree, shall be maintained, unless such action or proceeding
is commenced within six months from the datc of such original decree.

No such action or proceeding shall be commenced by any person who is bound
by the decree. Nothing herein shall apply to any action or proceeding now
pending in the courts of this state or affect any rights already barred when this
law takes effect. [Laws 1917, ch. 235, § 27.]

Records, 34 Cyec. 605; Constitutional Law, 12 C. J. pp. 978-980, § 574.
Limitation of time to avoid deeree of registration. 23 R. C, L. 281 and Supps.

§ 5604a28. Appeal. An appeal may be taken to the supreme court from any
order or judgment of the district court under this act as follows:

First. From any final decree within six months from the date thereof. TUpon
appeal from such decree, the supreme court may review any intermediate order
involving the merits or necessarily affecting the decree.

Second. From any order granting or denying an application to open, vacate
or set aside such decree, within thirty days from the date of the filing of such
order.

Third. From any order granting or refusing a new trial. or from any order
involving the merits of the proeeeding, or some part thereof within thirty days
from the filing of such order.

All appeals from any order or decree in any proceeding under this chapter
N. D. C. L—T71. 1121
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instruiment or copy, if intended to effect registered land, shall, in lien of record-
ing, be filed and registered with the registrar. In addition to any facts re-
quired by law to be stated in such instrument to entitle them to be filed or re-
corded they shall also contain a reference, to the number of the certificate of
title of the land to be affected, and, if the attachment, charge or lien is not
claimed on all the land described in any certificate of title, such instruments
3h2121 ]eontain a description sufficient to identify the land. [Laws 1917, ch. 235,

Judgments, 34 C. J. p. 572, §§ 880-881, pp. 575-576, §§ 884-885, p. 582, § 890;

Liens, 37 C. J. p. 323, § 30; Records, 34 Cye. 605.

§ 5304a63. Continuance, reduction, etc., of attachments and liens. Attach-
ments and liens of every description upon registered land shall be continned,
reduced, discharged and dissolved by any method sufficient therefor in the case
of unregistered land. All certificates, writings, or other instruments permitted
or required by law to be filed or recorded to give effect to the enforcement, con-
tinuance, re tuction, discharge, or dissolution of attachments or other liens upon
unregistered land or to give notice of this [the] same shall in the case of like liens
upon registered land be filed with the registrar. [Laws 1917, ch. 235, § 63.]

Records, 34 Cye. 605.
Discharge of attachment. 2 R. C. L. 867 and Supp=.
Dissolution of attachment. 2 R. C. L. 868 et seq. and Supps.

§ 5604a64. Plaintiff’s attorney; indorsing name and address. The name and
address of the plaintiff’s attorney shall in all eases be endorsed upon the in-
strument which is registered, and he shall be deemed to be the attorney of the
plaintiff until a written notice that he has ceased to be such attorney shall
have been filed by registration for the plaintiff. [Laws 1917, ch. 235, § 64.]

§ 5604a65. Certificate of clerk, sheriff or other officer; sufficiency of. A
certificate of the clerk of the court in which any action or proceeding shall have
been pending, or in which any judgment or deeree is of record, that such
action has been dismissed or otherwise disposed of, or that the judgment, decree
or order has been assigned, satisfied, released or reversed, or the certificate
of any sheriff, or other officer, that the levy of any execution, attachment, or
other process has been released, diseharged or otherwise disposed of being
duly filed and noted upon the register shall be sufficient to authorize the registrar
to cancel, or otherwise treat the memorial thereof according to the purport
of such certificate. [Laws 1917, ch. 235, § 65.]

§ 5604a66. Redemption; expiration of time for; mew certificate. Upon
the expiration of the time allowed by law for redemption of registered land,
after it has been set off, or sold on execution or taken or sold for the enforce-
ment of any lien, or charge of any nature, the person who claims under such
execution, or under any certificate, deed or other instrument made in the course
of proceedings to enforce such execution or lien, may apply to the court for an
order directing the entry of a new certificate to him, and upon such notice as
the court may require, the petition shall be heard and a proper order or de-
cree rendered therein. [Laws 1917, ch. 235; § 66.]

Records, 34 Cye. 605.

§ 5604a67. Death of owner; filing certified copy of will and its probate, or
assignment of certificate; transfer by personal representative. When the own-
er of registered land, or of any estate or interest therein dies, having devised
the same by will, the person or persons entitled thereto may file with the reg-
istrar a certified copy of such will, together with a certified copy of the order
of the probate court admitting it to probate, and of the final decree of the pro-
hate court assigning the same, together with the duplicate certificate issued to
the testator, and thereupon the registrar shall cancel the duplicate certificate

issued to the testator, and issue a new duplicate certificate or certificates to
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that the marriage has been terminated; or that a corporation which has owned
registered land and has been dissolved, has not conveyed the same within three
vears after its dissolution; or upon any other reasonable ground, and the court
may lhear and determine the petition after notice to all parties in interest, and
may order the entry of a new certificate, the entry of cancellation of a memorial
upon a certificate, or grant any other relief upon such terms, requiring secur-
ity if necessary, as it may consider proper; but the provisions of this scetion
shall not give the court authority to open the original decree of registration,
and nothing shall be done or ordered by the court which shall impair the title
or other interest of a purchaser who holds a certificate for value and in good
faith, or of his heirs or assigns, without his or their written consent. [Laws
1917, ch. 235, § 70.]
Records, 34 Cye. 590-592,

§ 5604aT1. Acting by agent; power of attorney. Any act which may legally
be done or performed by any person under this act may be done or performed by
his agent thereto duly authorized in writing. Such instrument or power of
attorney shall be executed and acknowledged as now required by law in the case
of a deed, and shall be filed with the registrar and registered by him. Any
iustrument revoking such power of attorney shall be executed, acknowledged
and registered in like manner. [Laws 1917, ch. 235, § 71.] .

Ageney, 2 C. J. p. 431, § 24, p. 450, § 50, pp. 452-457, §§ 53-60, p. 538, § 162.

Revocation of power of attorney. 21 R. C. L. 886 and Supps.

Form and exccution of instrument granting power of attorney. 21 R. C. L. 878
and Supps.

Acts authorized by power of attorney. 21 R. C. L. 883,

§ 5604a72. Taking land by eminent domain; new certificate; reversion; new
certificate. If the land of a registered owuer or any right, title, interest or
estate therein is taken by eminent domain, the state or body politic, or other
authority which exercises such right, shall file for registration a written in-
strument containing a description of the land so taken, together with the name
of each owner thereof, and referring to each certificate of title by its number
and place of registration in the register of titles, and stating what estate or
interest in the land is taken, and for what purpose. A memorial of the right,
title, interest or estate thus taken shall be made upon each certificate of title
by the registrar, and if the fee is taken a new certificate shall be entered
in the name of the owner for the land remaining to him after snch taking. 1If
the owner has a lien upon the land thus taken for his damages this fact shall
be stated in the memorial of registration. All fees on account of any memorial
of registration or entry of new certificates for land thus taken shall be paid Dy
the state or body politie, or other authority which takes the land.

If land which was taken for public use reverts, by operation of law, to the
owner or to his heirs or assigns, the district court wpon the application of the
person entitled to the benefits of such reversion, and after due notice and hear-
ing, may order the entry of a new certificate of title to the person or persons
entitled thereto. [Laws 1917, ch. 235, § 72.]

Records, 34 Cye. 605,

§ 5604a73. Charges for registration. Upon the original registration of land,
and also upon the registration of any land by the heirs or devisces of any de-
ceased person, there shall be paid to the registrar one-tenth of one per cent of
the assessed value of the land, exclusive of improvements, as determined by the
last official assessment for general taxation. [Laws 1917, ch. 235, § 73.]

Records, 34 Cye. 605.

§ b604aT4. Assurance fund; turning over money to county treasurer as;
investment of ; report. All money received by the registrar under the provi-
sion of the preceding section shall immediately be paid by him to the county
treasurer as an assurance fund. The county treasurver shall invest the saue
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is a trustee, or by the improper exercise of any power of sale in a mortgage, nor
shall any person recover from the assurance fund any greater sum than the
fair market value of the real estate at the time of the last payment into such
fund on account thereof. [Laws 1917, ch. 235, § 77.]

Records, 34 Cye. 605.

§ 5604a78. Limitation of action to recover. Any action or proceeding to
recover damages out of the assurance fund shall be commenced within six years
from the time when the right to commence the same acerued, and not after-
wards. Provided, that if, at the time the right accrued, the person entitled
to bring such action or proceeding is a minor, or insane, or in prison, or absent
from the United States in its service or in the service of the state, such person
or any one claiming under him may commence such action or proceeding within
two years after such disability is removed. [Laws 1917, ch. 235, § 78.]

§ 5804a79. Fraud in procuring, or assisting to procure, certificate of title;
penalty. Whoever fraudulently procures, or assists in fraudulently proecuring,
or is privy to the fraudulent procurement of any certificate of title, or other
instrument, or of any entry in the register of titles or books kept in the office
of the registrar, or of any erasure or alteration in any entry in any of said
books or in any instrument authorized by this act, or knowingly defrauds or is
privy to defrauding any person by means of a false or fraudulent instrument,
certificate, statement or affidavit, affecting registered land shall be guilty of
a felony punishable by a fine not exceeding $5,000 or by imprisonment not
exceeding five years, or by both. [Laws 1917, ch. 235, § 79.}

Records, 34 Cye. 615.

§ 5604a80. Clerk’s fees; publication in newspaper or notice; who to pay for.
On the filing of any application for registration the applicant shall pay the
clerk of the court the sum of three dollars which shall be in full of all clerk’s
fees and charges in such proceeding on his behalf. Any defendant on entering
his appearance shall pay a like sum, which shall be in full of all clerk’s fees
on his behalf.

When any number of defendants enter their appearancc jointly but one
fce shall be paid. Every publication in a newspaper required by law shall bhe
paid for by the party on whose application the publication is made. The
party at whose request any notice is issued shall pay for the service of same,
except when sent by mail by the clerk or by the registrar. [Laws 1917, ch. 235,
§ 80.]

§ 5604a81. Fees to be paid to registrar. The fees to be paid to the registrar
to be as follows:

1. At or before the time of filing certified copy of the application for regis-
tration the applicant shall pay, if the land have an assessed valuation of
($1,000) one thousand dollars or less, the sum of three dollars ($3); if as-
sessed for more, the further snum of ($1) one dollar for each additional ($1, OOO)
one thousand do]lars valuation, or major fraction thereof.

2. For registering each Vorlglnal certificate of title and issuing a duplicate
thereof, two dollars ($2).

3. For registering each transfer, including the filing of all instruments con-
nected therewith, and the issuance and registration of the new certificate of
title, three dollars ($3).

4. For the entry of each memorial on the register, or the cancellation thereof,
including the filing of all instruments and papers connected therewith and
endorsements on duplicate certificate, one dollar ($1.00) provided, that when
the entry of this same memorial, or cancellation thereof is required to be made
on more than two certificates held by the same owner, the fee for such entry on
each certificate in excess of two, shall be twenty-five cents (25¢).

5. For issning each additional mortgagee’s or lessee’s duplicate, one dollar

$1).
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Homestead. CIVIL CODE. Chap. 51, § 5608.

Conveyance of homestead by husband after abandonment by wife. L.R.A.
1915D, 551.

Liability of homestead in hands of devisee for the debts of the deviser. L.R.A.
1918D, 1002.

Transfer of homestead exemption from one building or tract of land to another.
50 L.R.A.(N.S.) 1128.

Wife’s right to exclude husband from possession, use, or enjoyment of home-
stead owned by her. 21 A.L.R. 745.

Necessity of privy examination of wife to acknowledgment of conveyance. 1
A.L.R. 1089.

Action for damages against signing spouse for breach of contract to convey
homestead signed by one spouse only. 4 A.L.R. 1272; 16 A.L.R. 1033.

Necessity of joint conveyance of homestead by husband and wife. 13 R. C. L.
622 et seq. and Supps.

§ 65608a. Separate deeds of husband and wife to same property legalized.
In all cases where a married man or woman has heretofore conveyed real
property which may have been the homestead of himself or herself, or family,
by a deed duly signed and acknowledged, but not signed by the wife or hus-
band of such grantor, and such wife or husband either before or after, by a
deed duly signed and acknowledged, conveys same real estate to the same
grantee or a subsequent grantee from him, this conveyance by such separate
deeds shall be valid and effectual to pass the title to such grantee or subse-
quent grantee, the same as if the conveyance had been made by a single in-
strument duly executed and acknowledged by both husband and wife. [Laws
1917, ch. 132, § 1.}

Homesteads, 29 C. J. p. 885, § 259; Husband and Wife, 30 C. J. p. 576, § 108.

Conveyance of homestead by husband after abandonment by wife. L.R.A.
1915D, 551.

Husband’s power without wife’s consent to convey premises by his sole deed
after abandonment. 37 L.R.A.(N.S.) 807.

Power of hushand to crveate easements in homestead without wife’s consent.
27 L.R.A.(N.S.) 963.

Power of legislature to take away husband’s right to convey or encumber home.
stead property. 36 L.R.A.(N.S.) 1029.

Validity of conveyance or encumbrance of homestead by wife after abandon-
ment by husband. 36 L.R.A.(N.S.) 1024. ]

Effect of a wife’s separate decd of homestead in connection with a convevance
or encumbrance by husband, or her subsequent joinder therein. 8 L.R.A.(N.S.)
748.

Separate couvevance of liomestead by husband and wife. 13 R. C. L. 627 and
Supps.

8§ 5609. Comp. Laws, 1913.
First Nat. Bank v. Zook, — N. D. —, 196 N. W. 507.

8§ 5610. Comp. Laws, 1913.

As to right of wife to maintain action to protect homestead. Sexton v. Suther-
land, 37 N. D. 500, 164 N, W, 278,

Assertion of claim to homestead land, barred by previous abandonment thereof
as a homestead. Sexton v. Sutherland, 42 N. D. 509, 1714 N. W 214,

Abandonment by hushand of homestead interest held to prevent wife, who
never resided thereon, from maintaining action to set aside deed to same, excented
by husband alone. Blatebley v, Dakota Land & Cattle Co. 26 N. D. 532, 145 N.
W. 95.

See also Tromsdahl v. Nass, 27 N. D. #41, 52 L.R.A.(N.S.) 746, 146 N. W. 719;
First Nat. Bank v. Zook, — N. D. —, 196 N. W. 507; Vannatta v. MeChntock,
26 N. D. 166, 14t N. W. 76.

§ 5611, When appraised. When an execution for the enforcement of a
judgment obtained in a case not within any of the classes specified under sub-

divisions 1, 2 or 3 or section 5607 is levied upon the homestead the judgment
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Obligations. CIVIL CODE. Chap. 54, § 5815.

after notice, held not to extingnish debt nor constitute an offer of judgment for
the same. Ryding v. Hanson, 30 N, D. 99, 152 N. W, 120.

Tender and deposit in a bank of full amount due upon rates secured by mort-
gage, extinguishes obligation, entitling mortgagor to disecharge, which it refused
by mortgage, renders him liable to penalty. Swallow v. First State Bank, 35
N. D. 608, 161 N. W. 207.

See also Fox v. Nelson, 30 N. D. 589, 153 N. W, 395; Raad v. Grant, 43 N. D.
546, 169 N. WV, 588; Streeter v. Archer, 46 N. D. 251, 176 N. W. 826; Harth v.
St. Paul Cattle Loan Co. — N. D. —, 191 N. W, 615.

§ 6816. Comp. Laws, 1913.
Thornhill v. Olson, 31 N. D. 81, LR.A.19164, 493, 1563 N. W 442,

§ 5819. Comp. Laws, 1913,
Anderson v. Phillips, 40 N. D. 586, 169 N. W. 315; Harth v. St. Paul Cattle
Loan Co., — N. D. —, 191 N. V. 615.

ARTICLE 5.—PERFORMANCE OF OBLIGATIONS OR OFFER.

§ 5821. Comp. Laws, 1913.

Submitting to jury sufficiency of plaintiff’s tender of performance or his justi-
fiention in refnsing to perform, where parties to contract differed on true
consideration of same, proper. Pattee v. Prall, 45 N. D. 107, 176 N. W. 659.

See also Hart-Parr Co. v. Finley, 31 N. D. 130, L.R.A.1915E, 851, 153 N. W,
137.

§ 5824. Comp. Laws, 1913.
Hart-Parr Co. v. Finley, 31 N. D. 130, L.R.A.1915L, 851, 153 N. \V, 137.

ARTICLE 6.——ACCORD AND SATISFACTION OF OBLIGATIONS.

§ 5825. Comp. Laws, 1913,

Agreement and aecceptance of consideration for accord and satisfaction prereq-
uisite to extinguishment of obligation. Billings v. G. Doering Grain Co. 47
N. D. 196, 181 N. W, 54,

- There may be an accord of either a liquidated or a disputed unliquidated de-
mand. Wilkins v. National Union F. Ins. Co. 48 N. D. 1295, 189 N. W. 317.

“Final loss adjustment,” and paid draft held to constitute a good accord and
satisfaction of obligations on account of erop insurance policy. Rokusek v.
National Union F. Ins. Co. — N. D. —, 195 N. W, 300.

Sec also Meske v. Melicher, — N. D. —, 194 N. W, 737.

§ 5826. Comp. Laws, 1913,

Written acknowledgment of satisfaction by payment of lesser amount, or pay-
ment of lesser amount in pursuance of written agreement, obviates necessity for
new consideration for satisfaction; offer made in writing may be withdrawn before
final payment. Strobeck v. Blackmore, 38 N. D. 593, 165 N. . 980.

Upon non-execution of accord, insured may maintain action upon original in-
surance policy. Lehde v. National Union F. Ins. Co. 46 N. D. 162, 180 N. W. 56.

Upon partial execution of agreement for accord, ereditor may either sue on
original claim for any balance remaining, or sue for breach of contract for acecord.
Meske v. Melicher, — N. D. —, 194 N."\W, 737.

See also Wilkins v. National Union F. Ins. Co. 48 N. D. 1295, 189 N. W, 317;
Rokusek v. National Union F. Ins. Co. — N. D. —, 195 N. W. 300,

§ 5827. Comp. Laws, 1913.

Agreement and acceptance of consideration for accord and satisfaction prere-
quisite to extinguishment of obligation. Billings v. G. Doering Grain Co. 47 N.
D. 196, 181 N. W. 54,

See also Rokusek v. National Union F. Ins. Co. — N. D. —, 195 N. W 300.

§ 5828. Comp. Laws, 1913.
Written acknowledgment of satisfaction by payment of lesser amount, or pay-

ment of lesser amount in pursuance of written agreement, obviates necessity
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Contracts. CIVIL CODE. Chap. 55, § 5841.

Third party not entitled to sue on benefit incidentally derived from contract,
not within contemplation of parties thereto. Farmers State Bank v. Anton, —
N.D. —, 199 N. W. 582.

See also First Nat. Bank v. Burdick, — N. D. —, 200 N. W. 44; Herrmann v.
State Bank, 34 N. D. 313, 158 N. W. 986; Steen v. Neva, 37 N. D, 40, 163 N. W.
272; Brown v. Leeak, — N. D. —, 203 N. W. 185.

ARTICLE 3.-——~CONSENT.

§ 5842. Comp. Laws, 1913,

Knowingly causing one to sign note by mistake of law, as fraud. Orth v.
Procise, 38 N. D. 580, 165 N. W. 557.

Consent of parties to contract, must be free and mutual, and communicated
by each to the other. Both parties must he bound, or neither is bound. Shell-
burg v. Wilton Bank, 39 N. D. 530, 167 N. W. 721; Maas v. Rettke, 41 N. D. 63,
170 N. W. 309.

There is no free or mutual consent to a contract, where it is signed under mis-
take of faet. Streeter v. Archer, 46 N. D. 251, 176 N. W, 826.

Intoxication as affecting consent. Hauge v. Bye, — N. D. —, 36 A.L.R. 613, 201
N. W. 159,

See also Kuhn v. Marquart, 45 N. D. 482, 178 N. W. 428; State v. Taylor, 31
N. D. 236, 153 N. W, 981, ’

§ 5843. Comp. Laws, 1913.
Intoxieation as affecting consent. Hauge v. Bye, — N. D. —, 36 A.L.R. 613,
201 N. W. 159,
See also State v. Taylor, 31 N. D. 236, 153 N. W, 981.

§ 5844. Comp. Laws, 1913,

Intoxieation as affeeting consent. Hauge v. Bye, — N. D. — 36 A.L.R. 613,
201 N. W. 159.

Knowingly causing one to sign note, hy mistake of law, as fraud. Orth v.
Procise, 38 N. D. 580, 165 N. W. 557.

Consent obtained by undue influence or taking advantage of one’s weakness of
mind, is not free. Shellburg v. Wilton Bank, 39 N. D. 530, 167 N. W, 721

See also State v. Taylor, 31 N. D. 236, 153 N. W. 981; Guild v. More, 32 N. D.
432, 155 N. W. 44; Jacobson v. Mohall Teleph. Co. 34 N. D. 213, L.R.A.191GF,
532, 157 N. W. 1033; Clark v. Northern P. R. Co. 36 N. D. 503, L.R.A.1917L,
399, 162 N. W. 406; Kuhn v. Marquart, 45 N. D, 482, 178 N. W 428,

§ 5845. Comp. Laws, 1913,
Intoxication as ‘affecting consent. Hauge v. Bye, — N. D. —, 36 A.L.R. 613,
201 N. W. 159.
See also State v. Taylor, 31 N. D, 236, 153 N. W. 981,

§ 5846. Comp. Laws, 1913.
Intoxication as affecting eonsent. Hauge v. Bye, — N. D. —, 36 A.LR. 613,
201 N. W, 159,
See also State v. Taylor, 31 N. D. 236, 153 N. \. 981; Johanna v. Lennou,
32 N. D. 71, 155 N. W 685.

§ 5847. Comp. Laws, 1913.
Intoxication as affecting consent. Hauge v. Bve, — N. D. —, 36 A.L.R. 613,
201 N. W. 159,
See also State v. Taylor, 31 N. D, 236, 153 N. W, 981.

. § 5848, Comp. Laws, 1913,
Intoxieation as affecting consent. Hauge v. Bye, — N. D. —, 36 A.L.R. 613,
201 N. W. 159.
See also State v. Taylor, 31 N. D. 236, 153 N. W. 981; Johanna v. Lennon,
32 N. D. 71, 155 N. W. 685,

§ 6849. Comp. Laws, 1913, .
Representations, helieved to be true by defendant, made without .intent to
deceive and causing no damage, held warranted by information in possession of












Contracts. CIVIL CODE. Chap. 55, § 5908.

Co. 41 N. D. 220, 170 N. W. 559; Gladstone Equity Exchange Co. v. Hines, 47 N.
D. 454, 182 N. W. 763; Dixon-Reo Co. v. Horton Motor Co. — N, D. —, 191 N.
W. 780.

§ 5909. Comp. Laws, 1913.
‘Citizens State Bank v. Lockwood, 32 N. D. 381, 156 N. W. 47,

§ 5910. Comp. Laws, 1913,
Harney v. Wirtz, 30 N. D. 292, 152 N. W, 803; Gladstone Equity Exchange
Co. v. Hines, 47 N. D. 454, 182 N. W, 763; Halstead v. Missouri Slope Land &
Invest. Co. 48 N. D. 220, 184 N. W. 284; Dixon-Reo Co. v. Horton Motor Co.
— N. D. —, 191 N. V. 780.

§ 5911, Comp. Laws, 1913.
Harney v. Wirtz, 30 N. D. 292, 152 N, W. 803,

§ 5913. Comp. Laws, 1913.
Words inconsistent with nature of contraet or with main intention, should be
rejected. Harney v. Wirtz, 30 N. D. 292, 152 N. W. 803.

§§ 5915, 5918. Comp. Laws, 1913,
What is implied in an express contract is as muech a part of it as what is
expressed. Mace v. Cole, — N. D. —, 35 A.L.R. 445, 198 N. W. 81G.

8§ 5917. Comp. Laws, 1913.
What is implied in an express contract is as much a part of it as what is ex-
pressed. Mace v. Cole, — N. D. —, 35 A.LL.R. 445, 198 N. W. 816.
See also Sunshine Cloak & Suit Co. v. Roquette Bros. 30 N. D. 143, L.R.A.
%5)16}:1, 932, 152 N. W. 359; Citizens State Bank v. Lockwood, 32 N. D. 381, 156
. W, 47, '

§ 5918. Comp. Laws, 1913.
Time, to be essence of contract, must be =0 expressed. Sunshine Cloak & Suit
Co. v. Roquette Bros. 30 N. D. 143, L.R.A.1916E, 932, 152 N. W, 359,

§ 5821, Comp. Laws, 1913.

Under contract of sale, until transfer of title of subjeet matter, the contract
remains executory. Gile v. Interstate Motor Car Co. 27 N. D. 108, L.R.A.
1915B, 109, 145 N. W. 732.

See also Sunshine Cloak & Suit Co. v. Roquette Bros. 30 N. D. 143, L.R.A.
1916E, 932, 152 N, W. 359; Giuild v. More, 32 N. D. 432, 155 N. W. 44; Gardner
v. Lindeman, 41 N. D. 25, 169 N. V. 807.

ARTICLE 8.—UNLAWFUL (CONTRACTS.

§ 5922. Comp. Laws, 1913,
Contracts by bank to purchase land, and to pay mortgage on land conveyed to
it, in violation of statute, not merely ultra vires, but unlawful and void. Smith v.
Rennix, — N. D. —, 204 N W, 843.
See also Harney v. Wirtz, 30 N. D. 202, 152 N. W. 803.

§ 65925. Comp. Laws, 1913.

Agreement to pay liquidated damages for failure of mortgagor to pay first in-
stallment due on mortgage out of a certain crop held void. Hockspring v.
Young, 27 N. D. 322, 146 N. W. 547.

See also Halstead v. Missouri Slope Land & Invest. Co. 48 N. D. 220, 184 N. W.
284; Halstead v. Missouri Slope Land & Invest. Co. 48 N. D. 1001, 188 N, W. 163.

§ 6926. Comp. Laws, 1913,

Agreement to pay liquidated damages for failure of mortgagor to pay instal-
ment due on mortgage out of a certain crop, held void. Hockspring v. Young,
27 N. D. 322, 146 N, W. 547.

See also Halstead v. Missouri Slope Land & Invest. Co. 48 N. D. 220, 184 N.
W. 284; Gile v. Interstate Moior Car Co. 27 N, D. 108, L.R.A.1915B, 109, 145
N. W. 732, 1151
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Sale. CIVIL CODE. Chap. 57, § 5960a1.

ferring the title to personal property, nmust be signed by the vendor or trans-
feror in the presence of two witnesses who must sign the same as witnesses
thereto, or acknowledge the execution of the same before some official quali-
fied to take acknowledgments. Any such instrument so witnessed or acknowl-
edged, shall be entitled to be filed in the office of the register of deeds of the
county where the property or any part thereof covered by such instrument, is
at the time so situated. [Laws 1923, ch. 141, § 1.]
Sales, 35 Cye. 337, 350.

§ 6860a2. Filing as notice. The filing of such instrument shall operate as
notice thereof to all subsequent purchasers and encumbrancers of so much of
said property as is at the time of such filing situated in the county wherein
such instrnment is filed, and the filing of such instrument shall be deemed
equivalent to an immediate delivery, followed by an actual and continued
change of possession of the property covered by such instrument. [Laws
1923, ch. 141, § 2.]

Sales, 35 Cye. 319-321.

§ 5960a3. Emergency. Whereas, there is now no law providing for the fil-
ing of the instruments covered by this act and preseribing the effect of such
filing therefore this act is hereby declared to be an emergency measure and
shall be in full force and effect from and after its passage and approval.
[Laws 1923, ch. 141, § 2.]

ARTICLE 3.—ForM OF THE CONTRACT.
§ 5961. Repealed by § 6002a79, post. See § 6002a4, post.
§ 5962. Repealed by § 6002a79, post.

§ 69638. Comp. Laws, 1913. -

Written contract for the sale of land, entered into by agent having only parol
authority to contract for sale thereof, is wholly void. Holland v. Johnson, 42
N. D. 360, 174 N. W. 874.

Seection goes to validity of a contract falling within it, and renders it wholly
void. Section is available as a defense under general issue, where complaint
fails to allege whether contract was in writing or not. Fried v. Lonski, 48 N. D.
1023, 188 N. W. 582.

Contract for eonveyance of land executed by party to be charged, may be
enforced, even though the authority of agent of vendee, who signed the con-
tract was not given in writing. Merritt v. Adams County Land & Invest, Co. 29 N.
D. 496, 151 N. W. 11.

ARTICLE 4.—RigaTS AND OBLIGATIONS OF THE SELLER; RicHTS AND DuTiEs
BEFORE DELIVERING. .
§ 5966. Repealed by § 6002a79, post.
§ 5966. Repealed by § 6002a79, post. See § 6002a65, post.

ARTICLE 5.—DELIVERY OF PERSONAL PROPERTY,
§8 5967-5972. Repealed by § 6002a79, post. See § 6002a43, post.

ARTICLE 6. WARRANTY OF PERSONAL PROPERTY.
§8 5973-5986. Repealed by § 6002a79, post. See §§ 6002a12-6002a15, post.

§ 5973. Comp. Laws, 1913.
As to breach of warranty relating to time when ewes would lamb, MecCurdy
v. Aylor, 41 N. D. 187, 170 N. W. 523.

8§ 6976. Comp. Laws, 1913.
Red River Valley Land Co. v. Harris, 42 N, D. 76, 172 N. W, 68.
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Chap. 57A. CiViL CODE. Uniform Sales Act.

§ 6002a11. Effect of conditipns. (1) Where the obligation of either party
to a contract to sell or a sale is subject to any condition which is not per-
formed, such a party may refuse to proceed with the contract or sale or he
may waive performance of the condition. If the other party has promised
that the condition should happen or be performed, such first mentioned party
may also treat the non-performance of the conditions as a breach of warranty.

(2) Where the property in the goods has not passed, the buyer may treat
the fulfillment by the seller of his obligation to furnish goods as described and
as warranted expressly or by implication in the contract to sell as a condition
of the obligation of the buyer, to perform his promise and to accept and pay
for the goods. [Laws 1917, ch. 202, § 11.]

Sales, 35 Cyec. 110-113, 434.

Exclusiveness of remedy for breach of warranty provided in eontract for the
sale of an animal. 50 L.R.A.(N.S.) 774.

Right of purchaser to reject goods for breach of warranty on sale by sample.
27 L.R.A.(N.S.) 922, )

Measure of damages recoverable for breach of warranty. 49 L.R.A.(N.S.) 1154.

Breach of warranty in the principal contract as defense to a surety. 21 L.R.A.
406.

Right of rescission on breach of warranty by vendor of seeds. 37 L.R.A.(N.S.)
85; L.R.A.1916C, 1013.

Construction of provisions for return of property, in event of rescission for
breach of warranty. 32 L.R.A.(N.S.) 212.

Right of purchaser to reject goods for breach of warranty. 27 L.R.A.(N.S.) 914,

Purchaser’s election to rescind for breach of warranty as affeeting recovery
against seller. 27 L.R.A.(N.S.) 925.

Use as waiver of right to rescind for breach of warranty. 36 L.R.A.(N.S.) J67.

Right of purchaser of goods deliverable in instalments to reseind the eontract
or refuse further deliveries for breach as to quality. 38 L.R.A.(N.S.) 539.

Purchaser’s right to reject goods for breach of warranty on inspection where
no opportunity for inspection was given until after delivery. 27 L.R.A.(N.S.)
915.

Right of purchaser, upon rejecting goods for breach of warranty, to resell them
on account of seller. 27 L.R.A.(N.S.) 932.

Time when limitation begins to run on liability for breach of warranty. 15
L.R.A.(N.S.) 162.

Availability of breach of warranty as defense in replevin or claim and deliv-
ery where not specially pleaded. 34 L.R.A.(N.S.) 473.

Effect of change of condition of chattel upon right to return it for breach of
warranty. 3 L.R.A.(N.S.) 678.

May purchaser recover damages for breach of warranty or fraud as to both
articles where an article is substituted for another at his request and both are
defective. 37 L.R.A.(N.S.) 298,

Admissibility upon question as to breach of warranty of evidence as to success
or failure of goods or apparatus. L.R.A.1915B, 626.

Right of a purchaser of chattel to avail himself of breach of warranty made to
the seller. 51 L.R.A.(N.S.) 1111.

Remedies of parties to a contract of sale providing that seller will remove the
property if it does not tulfil the warranty. 50 L.R.A.(N.S.) 805.

Yielding to adverse claimant as affecting buyer’s right to assert breach of war-
ranty of title of personal property. L.R.A.1918B, 1138.

Exclusiveness of remedy for breach of warranty given in contract of sale of
chattels other than machinery or animals. 50 L.R.A.(N.S.) 778.

Exelusiveness of remedy for breach of warranty provided in contract for sale
of machinery. 50 L.R.A/(N.S.)) 753.

Remedy of purchaser on default of one who sells with particular deseription of
kind or quality. 33 L.R.A(N.S.) 291.

Right of purchaser who has resold to recover for breach of warranty as to

quantity or quality, where he has not actually made good to his vendees. 3 L.R.A.
(N.5.) 165,
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Uniform Sales Act. CIVIL CODE. Chap. 574, § 6002a11.

Breach of parol warranty as defense to action between original parties on note
for purchase price of chattel. 28 L.R.A.(N.S.) 267.

Necessity and sufficiency of compliance with conditions of warranty in sale of
personal property. 50 L.R.A.(N.S.) 783.

Construction of provision for return in event of rescission for breach of war-
ranty. 32 L.R.A.(N.S.) 212,

Effect of provision in contract of sale for return of defective goods upon buy-
g;Tg right to recover for breach of warranty, express or implied. 12 L.R.A.(X.S.)

Remedy for breach of warranty of horse wlere its death prevents its return
and the substitution of another, as provided by the contract. 25 L.R.A.(N.S.)
823. -

Waiver by seller of provision for return of goods in case of reseission for
breach of warranty. 32 L.R.A.(N.S.) 214. :

Vendee’s failure to inspeet or test goods as waiver of express warranty, 24
L.R.A.(N.S.) 235.

What amounts to a hreach of warranty of soundness of a horse. 32 L.R.A.
(N.S.) 182,

Evidence as to results of use of substance upon issue as to breach of warranty
as to ingredients. L.R.A.1915D, 875.

Prior action by seller in which claim for breach of warranty might have been
asserted by counterclaim, set-off, or cross petition as barring or abating subse-
quent independent action for sueh breach. 8 A.L.R. 706.

Set-off or counterclaim in action for breach of warranty, of claim barred by
limitation. 16 A.L.R. 330.

Right of dealer against his vendor in case of breach of warranty as to article
purchased for resale and resold, 22 A.L.R. 133.

Resale by buyer where seller has refused to receive the property rejected for
breach of warranty. 24 A.L.R. 1445.

Judgment against seller of chattels for breach of warranty as counelusive upon
prior warrantor. 8 A.L.R. 667.

Waiver of breach of warranty on sale of seed, nursery, stock, etc. 16 A.L.R.
896; 32 A.L.R. 1248.

Applicability of provision in contract of sale for return of article, where arti-
cle delivered does not answer to description. 30 A.L.R. 321.

Waiver of breach of warranty as to automobile or truek. 34 A.L.R. 547.

Right of action for breach of warranty as to automobile or truck. 34 AL.R.

Breach of warranty as affecting purchaser of purchase money note with knowl-
edge of the character of the consideration. 46 L.R.A.(N.S.) 868.

When does statute of limitations begin to run against action for breach of
warranty. L.R.A.1916F, 818.

Right of purchaser to reject goods for breach of warranty relating to goods
to be manufactured, 27 L.R.A.(N.S.) 924,

Right of one liable for damages from defective article to recover over against
manufacturer. L.R.A.1915C, 336.

Acceptance of goods with knowledge of breach of warranty was waiver of
breach. 35 L.R.A.(N.S.) 501.

Necessity and sufficiency of compliance with conditions of warranty in sale of
personal property. 50 L.R.A.(N.S.) 783.

Waiver of conditions in contract of sale limiting the warranty. 50 L.R.A.
(N.S.) 796. :

Covenants and conditions distinguished, 23 R. C. L. 1330.

Waiver of breach of warranty. 24 R. C. L. 239 and Supps.

Nonperformance of conditions as breach of warranty. 24 R. C. L. 155.

§ 6002a12. Definition of express warranty. Any affirmation of fact or any
promise by the seller relating to the goods is an express warranty if the natu.
ral tendency of such affirmation or promise to induce the buyer to purchase
the goods and if the buyer purchases the goods relying thereon. No affirma-

tion of the value of the goods, nor any statement purporting to be a statement
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(3) If the buyer has examined the goods, there is no implied warranty as
regards the defects which such examination ought to have revealed.

(4) In the case of a contract to sell or a sale of a specified article under
its patent or other trade name, there is no implied warranty as to its fitness
for any particular purpose.

(5) An implied warranty or condition as to quality or fitness for a particu-
lar purpose may be annexed by the usage of trade.

(6) An express warranuty or condition does not negative a warranty or con-
dition implied under this act unless inconsistent therewith., [Laws 1917, ch.
202, § 15.]

Implied warranty as to fitness for purpose of article sold, by seller. Minneap-
olis Steel & Machinery Co. v, Casey Land Agency, — N. D. —, 201 N. W, 172,

In action on note for price of a fotoplayer, evidence held to sustain verdiet for
defendant for breach of warranty. Dyer & Bros. v. Bauer, 48 N, D. 396, 184 X\,
V. 809.

Where buyer relies on seller’s skill or judgment, and seller knows purpoze for
which goods are intended, there is an implied warranty as to fitness for purpose
by seller. Ward v. Valker, 44 N. D. 598, 176 N. W. 129,

See also State ex rel. City of Fargo v. Wetz, 44 N. D. 598, 176 N. W. 129;
Smith v. Will & Co. — N. D. —, 199 N. V. 861; Gussner v. Miller, 44 N, D. 587,
176 N. W. 359; Abraham v. Durward, 46 N. D. 611, 180 N. W, 783; Jacobson v.
Horner, — N. D. —, 193 N. W. 327.

Sales, 35 Cye. 391, 397411,

Warranties and eonditions upon sale of seeds, nursery stock, ete. L.R.A.1916C,
1012; 16 A.L R. 859; 32 A.L.R. 1241.

Advertisements of seller as constituting warranty of sced. 28 A.L.R. 1009.

Implied warranty in addition to stipulated test. IL.R.A.1915B, 1131.

Implied warranty of quality, condition or fitness on sale of secondhand article.
29 A.LR. 1231,

Effect of sale of seeds with particular description of kind or quality. 35 L.R.A.
(N.S.)) 277.

Effect of sale with particular description of kind or quality. 35 L.R.A.(X.S.)
258,

Express warranty as to quality excluding implied warranty as to quality. 33
LR.A.(N.8.) 502.

Parol evidence that parties to a written contract which merely names a class
or species, contemplated a particular quality or kind., 9 L.R.A.(N.S.) 967.

Exhibition of article or sample to jury on issue of quality of goods. 35 L.R.A.
(N.S.) 1021.

Distinetion between warranty of identity and warranty of quality. 35 L.R.A.
(N.S.) 265.

Implied warranty of trees, shrubs, plants, or vines. 49 L.R.A.(N.S.) 1151,

Express or implied warranty of quality, condition, or fitness of automobile or
truck sold by retail dealer. 31 A.L.R. 535.

Warranty or condition as to kind or quality implied by sale under trade term
which by use has become generie. 35 A.L.R. 249.

Fitness of food or medicine for live stock. L.R.A.1916B, 1109.

Implied warranty of fitness of animals sold for slaughter. L.R.A.1917D, 823.

Implied warranty of fitness of articles of food, cte. 22 L.R.A. 195; 15 L.R.A.
(N.S.) 884; L.R.A.1917F, 472,

Implied warranty by manufacturer of machinery or apparatus not in itself
defective, of fitness for use under existing eonditions. 6 L.R.A.(N.S.) 180,

Implied warranty of fitness of property bought for special purpose. 22 L.R.A.
187; 15 L.R.A.(N.S.) 868; 31 L.R.A.(N.S.) 783; 3¢ L.R.A.(N.S.) 737.

Implied warranty upon retail sale of garment, for personal wear. 27 A.L.R.
1507, .

Implied condition or warranty of merchantability on sale of goods without
particular description or warranty, or present opportunity for inspeetion, 21
A.L.R. 367,

0 Implied warranty by other than packer of fitness of canned goods. 5 A.L.R.
48,
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ARTICLE 12.—STOPPAGE IN TRANSIT.

§ 6002a57. Seller may stop goods on buyer's insolvency. Subject to the
provisions of this act, when the buyer of goods is or becomes insolvent, the un-
paid seller who has parted with the possession of the goods has the right of
stopping them in transit, that is to say he may resnme possession of the goods
at any time while they are in transit, and he will then become entitled to the
same rights in regard to the goods as he would have had if he had never parted
with the possession. [Laws 1917, ch. 202, § 57.]

Sales, 35 Cye. 493494,
Stoppage in transitu of goods on insolvency of buver. 24 R. C. L. 133 and
Supps.

§ 6002a58. When goods are in transit. (1) Goods are in transit within the
meaning of section 57—

(a) From the time when they are delivered to a carrier by land or water,
or other bailee for the purpose of transmission [to the buyer, until the buyer,
or his agent] in that behalf, takes delivery of them from such carrier or other
bailee.

(b) If the goods are rejected by the buyer, and the carrier or other bailee
. continues in possession of them even if the seller has refused to receive them
back.

(2) Goods are no longer in transit within the meaning of seetion 57.

(a) If the buyer, or his agent in that behalf, obtains delivery of the goods
before their arrival at the appointed destination;

(b) If, after the arrival of the goods at the appointed destination, the earrier
or other bailee acknowledges to the buyer or his agent that he holds the goods
on lis behalf and eontinues in possession of them as bailee for the buyer or
his agent; and it is immaterial that a further destination for the goods may
have been indieated by the buyer;

(¢) If the carrier or other bailee wrongfully refuses to deliver the goods to
the buyer or his agent in that behalf,

(3) If goods are delivered to a ship chartered by the buyer, it is a question
depending on the eircumstances of the particular ease, whether they are in the
possession of the master as a carrier or as agent of the buyer.

(4) If part delivery of the goods has been made to the buyer, or his agent
in that behalf, the remainder of the goods may be stopped in transit, unless
such part delivery, has been made under such circumstances as to show an
agreement with the buyer to give up possession of the whole of the goods.
[Laws 1917, ch. 202, § 58.]

Sales, 35 Cyec. 499-504.

When right of stoppage in transitu terminates. 7 A.L.R. 1374,

Right of stoppage in transitu after reshipment. 34 L.R.A.(N.S.) 31.

Effect on right of stoppage in transitu of contract to ship goods f. o. b. 62
L.R.A. 805.

Waiver of right of stoppage in transitu by attachment or execution. 50
L.R.A. 721,

§ 6002a59. Ways of exercising the right to stop. (1) The unpaid seller may
exercise his right of stoppage in transit either by obtaining actual possession of
the goods or by giving notiee of his claim to the carrier or other bailee in whose
possession the goods are. Such notice may be given either to the person in
actual possession of the goods or to his prineipal. In the latter case the notice,
to be effectual, must be given at sueh time and under such cireumstances that
the prineipal, by the exercise of reasonable diligence, may prevent a delivery
to the buyer.

(2) When notice of stoppage in transit is given by the seller to the carrier,
or other bailee in possession of the goods, he must re-deliver the goods to, or

according to the directions of, the seller. The expenses of sueh delivery must
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be borne by the seller. If, however, a negotiable document of title representing
the goods has been issued by the carrier or other bailee, he shall not be obliged
to deliver or justified in delivering the goods to the seller unless such docu-
ment is first surrendered for cancellation. [Laws 1917, ch. 202, § 59.]

Sales, 35 Cye. 505-506.

Exercise of right of stoppage in transitu. 24 R. C. L. 149,

ARTICLE 13.—RESALE BY THE SELLER.

§ 6002260. When and how resale may be made. (1) Where the goods are of
a perishable nature, or where the seller expressly reserves the right of resale
in case the buyer should make default, or where the buyver has been in default
in the payment of the price an unreasonable time, an unpaid seller having a
right of lien or having stopped the goods in transit may resell the goods. He
shall not thereafter be liable to the original buyer upon the contract to sell or
the sale or for any profit made by sueh resale, but may recover from the buyer
damages for any loss occasioned by the breach of the contract or the sale.

(2) Where a resale is made, as authorized in this seetion the buyer acquires
a good title as against the original buyer.

(3) Itis not esseutial to the validity of a resale that notice of an intention to
resell the goods be given by the seller to the original buyer. But where the
right to resell is not based on the perishable nature of the goods or upon an
express provision of the contract or the sale, the giving or failure to give sueh
notice shall be relevant in any issue involving the question whether the buyer
had been in default an unreasonable time before the resale was made.

(4) It is not essential to the validity of a resale that notice of the time and
place of such resale should be given by the seller to the original buyer.

(5) The seller is bound to exercise reasonable care and judgment in making
a resale, and subject to this requirement may make a resale either by public
or private sale. [Laws 1917, eh. 202, § 60.]

Jacobson v. Horner, — N. D. —, 193 N, W 327,

Sales, 35 Cye. 519-525.

Seller’s right to recover, from purchaser, expenses of earing for personal prop-
erty prior to its resale upon failure of sale contract. 29 A.L.R. 61.

Resale on account of buyer. 24 R. C. L. 108 et seq.

ARTICLE 14.—RESCISSION BY THE SELLER.

§ 6002a61. When and how the seller may rescind the sale. (1) An unpaid
seller having a right of lien or having stopped the goods in transit, may rescind
the transfer of title and resume the property in the goods, where he expressly
reserved the right to do so in case the buyer should make default or where the
buyer has been in default in the payment of the price an unreasonable time.
The seller shall not thereafter be liable to the buyer upon the contract to sell
or the sale, but may recover from the buyer damages for any loss occasioned
by the breach of the contract or the sale.

(2) The transfer of title shall not be held to have been reseinded by an
unpaid seller until he has manifested by notice to the buyer or by some overt
act an intention to rescind. It is not necessary that such overt act shiould be
communicated to the buyer, but the giving or failure to give notice to the
buyer of the intention to rescind shall be relevant in any issue involving the
question whether the buyer has been in default an unreasonable timne before the
right of rescission was asserted. [Laws 1917, ch. 202, § 61.]

Sales, 35 Cye. 127, 131-134, 144, 157, 512-519; Contracts, 13 C. J. p. 609 §
648.

Election to rescind for fraud as bharring action for damages or vice versa.
35 A.L.R. 1155, 1159.

Rescission of conditional sale on default of payment. 32 L.R.A. 469,

Rescission for failure to pay for ix{;flnlment as delivered. 32 LR.A(NS) L.
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transferred to the buyer. But if deterioration or injury of the goods is due
to the breach of warranty, such deterioration or injury shall not prevent the
buyer from returning or offering to return the goods to the seller and rescind-
ing the sale.

(4) Where the buyer is entitled to rescind the sale and elects to do so, the
buyer shall cease to be liable for the price upon the returning or offering to
return the goods. If the price or any part thereof has already been paid, the
seller shall be liable to repay so much thereof as has been paid, concurrently
with the return of the goods, or immediately after an offer to return the goods
in exchange for repayment of the price.

(5) Where the buyer is entitled to rescind the sale and elects to do so, if
the seller refuse to accept an offer of the buyer to return the goods, the buyer
shall thereafter be deemed to hold the goods as bailee for the seller, but sub-
ject to a lien to secure the repayment of any portion of the price which has
been paid, and with the remedies for the enforcement of such lien allowed to
an unpaid seller by section 53 (§ 6002a53, ante).

(6) The measure of damages for breach of warranty is the loss directly and
naturally resulting, in the ordinary course of events, from the breach of war-
ranty.

(7) In the case of breach of warranty of quality, such loss in the absence of
special circumstances showing the proximate damage of a greater amount, is
the difference between the value of the goods at the time of delivery to the
buyer and the value they would have had if they had answered to the war-
ranty, [Laws 1917, ch. 202, § 69.]

Rights of buyer upon breach of warranty by seller. Minneapolis Steel &
Machinery Co. v. Casey Land Agency, — N. D. —, 201 N. W. 172.

Remedies of buyer for breach of warranty. Tiedeman v. Rasmussen, — N. D.
—, 198 N. W. 550.

Evidence of rescission and breach of warranty held sufficient to support
verdict for defendant. Grewer v. Schafer, — NX. D. —, 197 N. W, 596,

Burden on defendant, who rescinded sale contraet, to show hreach of warranty,
and rescission of contract. Axford v. Gaines, — N. D. —, 195 N. W. 555.

Rescission of sale for breach of warranty. Tuveson v. Olson, 45 N. D. 415,
178 N. W. 281.

See also O’Hair v. Sutherland, 30 N. D, 103, 152 N. W, 123; Grewer v. Schafer,
— N. D. —, 197 N. W. 596; Foote v. L. C. Smith & Bros. Typewriter Co. 43 N. D.
83, 172 N. W. 833; O. J. Barnes Co. v. Sheggerud, 43 N. D. 279, 173 N. W. 950.

Sales, 35 Cyec. 138, 434-479. _

Use as waiver of right to rescind for breach of warranty. 36 L.R.A.(N.S.)
467.

Purchaser’s election to rescind for breach of warranty as affecting recovery
against seller. 27 L.R.A.(N.S.) 925.

Right of purchaser of goods deliverable in instalinents to rescind the contract,
or refuse further deliveries, for breach as to quality. 38 L.R.A.(N.S.) 539.

Right of purchaser to reject goods for breach of warranty. 27 L.R.A.(N.S.)
914,

Right of rescission on hreach of warranty by vendor of seeds. 37 L.R.A.
(N.S.) 85; L.R.A.1916C, 1013.

Necessity that tender, as condition of rescission for breach of warranty, shall
cover all the property sold. 8 L.R.A.(N.S.) 727

Remedy for breach of warranty of horse where its death prevents its return
and the substitution of another, as provided by the contract. 25 L.R.A.(N.S.)
823.

Effect of provision in contract of sale for return of defective goods upon
buyer’s right to recover for breach of warranty, express or implied. 12 L.R.A.
(N.S.) 540.

Construnetion of provision for return in event of rescission for breach of
warranty. 32 L.LR.A.(N.S.) 212,

Right of purchaser who has resold to recover for hreach of warranty as to
I%. D. C. L—75. 1185










































Agency. CIVIL CODE. Chap. 72.

ARTICLE 3.—MuTUAL OBLIGATIONS OF PRINCIPALS AND THIRD PERSONS.

§ 6360. Comp. Laws, 1913,
Horswill v. North Dakota Mut. Fire Ins. Co. 45 N. D. 600, 178 N. W. 798.

§ 6352, Comp. Laws, 1913,
Brotherhood of American Yeomen v. Farmers’ Equity State Bank, 45 N. D. 532,
178 N. W. 285.

§ 63668. Comp. Laws, 1913.
York v. General Utilities Corp. 41 N. D. 137, 170 N. W. 312; Grant County
State Bank v. Northwestern Land Co. 28 N. D. 479, 150 N. W. 736,

CHAPTER 174.
PARTNERSHIP IN GENERAL.

ArTicLE 1. WaAT CoNsTITUTES A PARTNERSHIP, §§ 6386, 6388,
2. ParTNERsHIP ProPERTY, §§ 6389-6392.

ARTICLE 1.—WHAT CONSTITUTES A PARTNERSHIP.

§ 6386. Comp. Laws, 1913.

Several persons leasing land as tenants in common, each person using it as
pasturage for his cattle or for his individual benefit, held not to constitute a part-
nership. Weber v. Bader, 42 N. D. 142, 172 N. W. 72,

Agreement to give compensation, in addition to rate of interest for loan of
money, the compensation being dependent upon the amount of money received
under a contract to grade roads, does not make the parties to the agreement co-
partners in the grading of roads. Napoleon Farmers’ Elevator Co. v. Dunahey,
47 N. D. 538, 182 N. W. 926.

See also Meyer v. Burch, 41 N. D. 18, 170 N. W. 126.

§ 6388. Comp. Laws, 1913.
Napoleon Farmers’ Elevator Co. v. Dunahey, 47 N, D. 538, 182 N, W. 926.

ARTICLE 2.—PARTNERSHIP PROPERTY.

§ 6389. Comp. Laws, 1913
F. B. Scott Co. v. Scheidt, 35 N. D. 433, 160 N. W, 502,

§ 6390. Comp. Laws, 1913. :
All partners must join as parties plaintiff in action to recover damages to firm

from tort. Staley v. Bismarck Bank, 48 N. D. 1264, 189 N. W. 236.
See also F. B. Scott Co. v. Scheidt, 35 N. D. 433, 160 N. W. 502,

§ 6391. Comp. Laws, 1913,
Share of partners in profits and losses equal, in absence of agreement to con-

trary. Shirley v. Straub, — N. D. —, 198 N. W, 675,

§ 6392. Comp. Laws, 1913.
Meyer v. Burch, 41 N. D. 18, 170 N. W 126,

CHAPTER 75.
GENERAL PARTNERSHIP.

ARTICLE 2. PowERS AND AUTHORITY oF PARTNERS, §§ 6402-6404.
3. MutuaL OBLIGATIONS OF PARTNERS, § 6406.

4. LiaBuITY OF PARTNERS, §§ 6410-6413.

5. TERMINATION oF PARTNERSHIP, §§ 6414-6418.

6

LiquipaTiON, §§ 6423, 6425.
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Chap. 77. . CIVIL CODE. Insurance in General.

ARTICLE 7.—WARRANTIES.

88 6519-6521. Comp. Laws, 1913.
Van Woert v. Modern Woodmen, 29 N. D. 441, 151 N. W. 224,

§§ 6522-6524. Comp. Laws, 1913.
Van Woert v. Modern Woodmen, 29 N. D. 441, 151 N. W. 224; Ennis v. Retail
Merchants Asso. Mut. F. Ins. Co. 33 N. D. 20, 156 N. W. 234.

§ 65625. Comp. Laws, 1913.
Van Woert v. Modern Woodmen, 29 N, D. 441, 151 N. W, 224,

§§ 6526, 6527. Comp. Laws, 1913.
Van Woert v. Modern Woodmen, 29 N. D. 441, 151 N. W, 224; Ennis v. Retail
Merchants Asso. Mut. F. Ins. Co. 33 N. D. 20, 156 N. W. 234.

§ 6528. Comp. Laws, 1913.
Van Woert v. Modern Woodmen, 29 N. D. 441 151 N. W. 224,

ARTICLE 8.—PREMIUM.

§ 6530. Comp. Laws, 1913.
Yusko v. Middlewest F. Ins. Co. 39 N. D. 66, 166 N. W, 539.

§ 6631al. Sale or negotiation of premium note forbidden. No promissory
note taken in settlement of the first premium on any life, health or accident
insurance policy, shall be in any manner sold or negotiated prior to the appli-
cant’s medical examination, where one is required or unless a binding receipt
for such premium signed by an authorized agent of such insurance company
has been delivered to the applicant, nor until such application and medical
examination has been received by such insurance company. [Laws 1917, ch.
142, § 1.]

: 1Inzsumnce, 32 C. J. pp. 1003-1004, §§ 41-43; Life Insurance, 37 C. J. p. 420,

12,

Failure of executory consideration for note as affecting purchaser of note with
knowledge of the character of the consideration. 46 L.R.A.(N.S.) 871.

Promissory note as payment of insurance premium. 5 B. R. C. 365.

Liability of members of mutual fire insurance company on premium notes. 32
L.R.A. 483.

Failure to pay interest on notes in case of paid-up policy. 15 L.R.A. 452,

Suits on premium notes when foreign corporation has not complied with statute
as to doing business in state. 20 L.R.A. 407.

When statute of limitations begins to run against unpaid balance on premium
or “stock” notes of mutual insurance company. 1 L.R.A.(N.S.) 914.

Grace for payment of premium after maturity of premium note. L.R.A.1917C,
921.

Application of dividends to payment of interest on premium notes to prevent
forfeiture. 6 A.L.R. 1402.

§ 6b631a2. Penalty. Any person violating the provisions of this act shall be
deemed guilty of a misdemeanor, and shall for the first offense be punished
by a fine of not less than fifty dollars ($50.00) or by imprisonment in the
county jail for a period of not less than ten (10) days nor more than thirty
(30) days, or by both fine and imprisonment, in the discretion of the court,
and for the second offense shall be punished by fine or imprisonment as pro-
vided in the case of the first offense. [Laws 1917, ch. 142, § 2.]

§ 6533. Comp. Laws, 1913.
Yusko v. Middlewest F. Ins. Co. 39 N. D. 66, 166 N. W. 539.

ARrTIcLE 10.—NoTICE OF Loss.

§ 6543. Comp. Laws, 1913.

Insurance company must indicate particulars in which it claims requirements
1202

























































Liens for Stock. CIVIL CODE.  Chap. 94, §§ 6844, 6845.

care, as against owner who consented to employment. Mead v. Backorny, — N.
D.—, 181 N. W. 626.

§ 6846. Comp. Laws, 1913,
Hope Nat. Bank v. Smith, 38 N. D. 425, 165 N. W. 550,

CHAPTER 95.
LIENS FOR SERVICE OF SIRES.

§8 6847-6850. These sections are superseded by § 2775, ante, at least as to stallions
and jacks.

8§ 6849, 6860. Comp, Laws, 1913.
McCarty v. Goodsman, 39 N. D. 389, L.R.A.1918F, 160, 167 N. W. 503,

CHAPTER 96.
SEED LIEN,

§ 6851. Comp. Laws, 1913.

Plaintiff to recover for conversion of grain upon which he elaims seed lien,
must show that the grain was produced from the seed furnished by him, Stiehm
v. Guthrie Farmers’ Elevator Co. 40 N. D. 648, 169 N. W. 318.

See also McCarty v. Goodsman, 39 N. D. 389, L.R.A.1918F, 160, 167 N. W. 503;
Bovey-Shute Lumber Co. v. Thomas, 42 N, D. 12, 171 N. W, 859; Rolette State
Bank v. Minnekota Elevator Co. — N. D. —, 195 N. W. 6.

§ 6852. Comp. Laws, 1913. )

Section not complied with where statement wholly omits description of land.
Chafee v. Edinger, 29 N. D. 537, 151 N, W. 223,

Plaintiff, to recover for conversion of grain upon which he claims seed lien,
must show that the grain was produced from the seed furnished by him. Stiehm
v. Guthrie Farmers’ Elevator Co. 40 N. D. 648, 169 N. W. 318.

Seed-lien statement, signed by bank officer claiming lien in favor of bank, and
containing facts required by section, substantially complies with statute, as
against objection that statement does not affirmatively show that bank furnished
seed, or possessed any interest in the grain. Bovey-Shute Lumber Co. v. Thomas,
42 N. D. 12, 171 N. W. 859. .

Seed-lien statement held to substantiallv comply with statute., Huether v.
MecCaull-Dinsmore Co. — N. D. —, 204 N, W. 614,

See also McCarty v. Goodsman, 39 N. D. 389, L.R.A.1918F, 160, 167 N. W. 503.

CHAPTER 97.

THRESHING LIEN,

§ 6864. Who may have. Any owner or lessee of a threshing machine who
threshes grain therewith shall, upon filing the statement provided for in the
next section, have a lien upon such grain for the value of his services in
threshing the same from the date of the commencement of the threshing.
{Laws 1925, ch. 160, § 1.]

Thresher, is estopped from asserting lien against elevator, where, before filing
statement, he accompanies owner to elevator, and remains silent, while owner
sells grain and receives payment therefor. Branthover v. Monarch Elevator Co.
33 N. D. 454, 156 N. W, 927,

. Failure to comply with statute is fatal to lien. Auth v. Kuroki Elev. Co. 40 N.
D. 533, 169 N. W. 80.
Cropper, threshing grain with his own machine, is entitled to threshing lien

upon landowner’s share of grain, for pro rata share of threshing bill, must pay.
1221










































Compensatory Relief. CIVIL CODE. Chap. 110, §7142.

Legal rate of interest allowable by way of compensation as damages for
breach of contract. Stutsman County v. Dakota Trust Co. 47 N. D. 228, 181
N. W. 586.

Section does not waive ordinary rules of pleading in matters relating to re-
covery of interest. Steen v. Neva, 37 N. D. 40, 163 N. W, 272,

§ 7143. Comp. Laws, 1913,

In action of tort, return by jury of verdict in excess of the ad damnum, pre-
sumed to include interest. Reichert v. Northern P. R. Co. 39 N. D. 114, 167 N. W.
127.

See also Burke v. Minnekota Elevator Co. 48 N. D. 785, 186 N. W. 948.

§ 71456. Comp. Laws, 1913.

Punitive or exemplary damages allowable in libel actions. Meyerle v. Pioneer
Pub. Co. 45 N. D. 568, 178 N. W. 792,

Exemplary damages may be recovered for transfer of note obtained from plain-
tiff by frand. Wuest v. Richmond, 48 N. D. 1081, 188 N. W. 573.

See also Stringer v. Elsaas, 37 N. D. 20, 163 N. W, 558; Weeks v. Great
Northern R. Co. 43 N. D. 426, 8 A.L.R. 1178, 175 N. W, 726; Mason v. Under-
wood, 48 N. D. 130, 183 N. W. 529; Oster v. Oster, — N. D. —, 193 N. W. 316.

ARTICLE 2.—MEASURE OF DAMAGES.

8§ 7146. Comp. Laws, 1913.

Lynn v. Seby, 29 N. D. 420, L.R.A.1916E, 788, 151 N. W. 31; Merritt v. Adams
County Land & Invest. Co. 20 N. D. 496, 151 N. W. 11; Harris v. VanVranken, 32
N. D. 238, 155 N. W. 65; O. J. Barnes Co. v. Sheggerud, 43 N. D. 279, 173 N. W,
950; Sundry v. Brooklyn School Dist. 47 N. D. 444, 15 A.L.R. 719, 182 N. W. 689;
Morin v. Divide County Abstract Co. 48 N. D, 214, 183 N. W, 1006; Welch Mfg.
Co. v. Herbst Dept. Store, — N. D. —, 204 N. W, 849,

§ 7147, Comp. Laws, 1913.
Hocksprung v. Young, 27 N. D. 322, 146 N. W, 547,

§ 7149. Comp. Laws, 1913,
Stratton v. Rosenquist, 41 N. D. 647, 171 N. W. 621; Beulah Coal Min. Co. v.
Heihn, 46 N. D. 646, 180 N. W. 787; Morin v. Divide County Abstract Co. 48
N. D. 214, 183 N. W. 1006.

§ 7161. Comp. Laws, 1913.

In action for breach of contract for sale of land, allegation in complaint, that
plaintiff has sustained damages to a specified amount, sufficient to justify as-
sessment of general damages. Merritt v. Adams County Land Co. 20 N. D. 496,
151 N. W. 11,

See also Cummings v. Deleen, — N. D. —, 203 N. W, 322,

§ 7162. Comp. Laws, 1913.
Slimmer v. Martin, 42 N. D, 255, 172 N. W. 829,

§8 7163, 7154. Repesled by § 6002a81, ante. See § 6002a69, subdivs. 2, 3, ante.

88 7165, 7166. Repealed by § 6002a81, post. See § 6002266, subdivs. 2-4, ante.
88 71567-7159. Repealed by § 6002a81, ante. See § 6002a71, subdivs. 6, 7, ante.

ARTICLE 3.—DAMAGES FOR WRONGS.

§ 7166. Comp. Laws, 1913.

Measure of damages for breach of obligation not arising out of, contraect, is
amount that will compensate for all detriment proximately caused. Wilson v.
Northern P. R. Co. 30 N. D. 456, L.R.A.1915E, 991, 153 N. W. 429.

Unwarranted prosecution of proceeding for insanity, is a legal wrong for which
party injured is entitled to be compensated. Pickles v. Anton, — N. D. —, 189
N. W, 684.

See also McKindley v. Citizens State Bank, 36 N. D. 451, 161 N. W. 601;
Hogan v. Bragg, 41 N. D. 203, 170 N. W. 324: Weeks v. Great Northern R. Co.
43 N. D. 426, 8 A.L.R. 1178, 175 N. W. 726; Morin v. Divide County Abstract Co.
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