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UNIFORM PROBATE CODE 
CHAPTER 322 

HOUSE BILL NO. 1111 
(Judiciary Committee) 

(At the request of the Commission on Uniform State Laws) 

UNIFORM PROBATE CODE CHANGES 

AN ACf to create and enact section 30.1-05-08 of the North Dakota Century Code, 
relating to protection of payers and other third parties under the Uniform 
Probate Code; to amend and reenact sections 30.1-12-02, 30.1-12-08, 
30.1-15-12, 30.1-22-01, and 30.1-22-02 of the North Dakota Century Code, 
relating to the provisions of the Uniform Probate Code Article III which 
pertain to general provisions of probate of wills and administration; to amend 
and reenact subsections 4, 5, and 53 of section 30.1-01-06, chapter 30.1-05, 
section 30.1-06-01, subsection 3 of section 30.1-06-02, subsection 2 of section 
30.1-07-03, sections 30.1-09-05, 30.1-09-07, 30.1-09-08, 30.1-09-10, 
30.1-09.1-02, subdivision b of subsection 1 and subdivision b of 
subsection 2 of section 30.1-09.1-06, sections 30.1-09.1-07, 30.1-09.1-09, 
30.1-09.1-11, subsection 4 of section 30.1-10-01, subsections 5, 8, and 9 of 
section 30.1-10-03, and subsections 4, 7, and 8 of section 30.1-10-04 of the 
North Dakota Century Code as amended or created by sections 2, 15, 16, 
20, 31, 33, 34, 36, 39, and 40 of chapter 334 of the 1993 Session Laws, 
relating to the provisions of the Uniform Probate Code Articles I and II 
which pertain to definitions, augmented estate, elective share, entitlement of 
spouse, requirement of survival, nonademption, power of appointment, and 
probate and nonprobate transfers; to amend and reenact section 51 of 
chapter 334 of the 1993 Session Laws, relating to the effective date of 
amendments to the Uniform Probate Code; to repeal section 30.1-04-06 of 
the North Dakota Century Code, relating to representation; and to provide 
an effective date. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION l. AMENDMENT. Subsection 4 of section 30.1-01-06 of the 
North Dakota Century Code as amended by section 2 of chapter 334 of the 1993 
Session Laws is amended and reenacted as follows: 

4. 'Beneficiary', as it relates to a trust beneficiary, includes a person who 
has any present or future interest, vested or contingent, and also includes 
the owner of an interest by assignment or other transfer; as it relates to a 
charitable trust, includes any person entitled to enforce the trust; as it 
relates to a beneficiary of a beneficiary designation, refers to a 
beneficiary ef 8ft iftsttrftftee M ftt'tftt:tfty peltey-; of an account with a 
payable on death designation, of a security registered in beneficiary form 
transferable on death, or ef a pet'lsieft, prefit sharift!, retiremeftt, M 

silftiHtr Mfteftf: pkltt; M other nonprobate transfer at death; and, as it 
relates to a 'beneficiary designated in a governing instrument•, includes a 
grantee of a deed, a devisee, a trust beneficiary, a beneficiary of a 
beneficiary designation, a donee, appeifttee, M tlllteP itt Elefattlt ef a 
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~ ef appeintment, or a person in whose favor a power of attorney 
or a power held in any individual, fiduciary, or representative capacity is 
exercised. 

SECTION 2. AMENDMENT. Subsections 5 and 53 of section 30.1-01-06 
of the North Dakota Century Code as created by section 2 of chapter 334 of the 
1993 Session Laws are amended and reenacted as follows: 

5. "Beneficiary designation' refers to a governing instrument naming a 
beneficiary of an i1uttrl!ftee ~ ~ ef 8ft account with payable 
on death designation, of a security registered in beneficiary form 
transferable on death, or ef tt pensien, preftt shttrift!, retirement, 8f' 

~ Mfteftt pHtrt; 8f' other nonprobate transfer at death. 

53. "Survive";~ f.8f' pttrpeses ef seeliens 39.1 31 21 ~ett~ 39.1 31 39, 
means that an individual has neither predeceased an event, including the 
death of another individual, nor predeceased an event under sections 
30.1-04-04 and 30.1-09.1-02. The term includes its derivatives, such as 
• survives·, • survived", • survivor·, and • surviving". 

SECTION 3. AMENDMENT. Chapter 30.1-05 of the North Dakota 
Century Code as created by section 15 of chapter 334 of the 1993 Session Laws is 
amended and reenacted as follows: 

30.1-05-0 l. (2-20 l) Elective share. 

1. The surviving spouse of a decedent who dies domiciled in this state has a 
right of election, under the limitations and conditions stated in this 
chapter, to take an eleethe share ftfftettt'H ~ te f:he ¥ttltte ef f:he 
eleeli•e sht.tre pereeftt&!e elective share of one-half of the augmented 
estate; tletermifted e,. f:he ~ ef t:ime f:he ~ 8ftd f:he deeedent 
were l'ftttrrietl te et.teft ~ itt aeeerelf.tftee wtt:h f:he felle'¥11 in! seheettle: 

H w !leeelieP~t ~ w ~ 
we1"e IMI'I'i eli M ~ ~ 
~~;~ 
;~M~~~~ 
~~M~~~~ 
~~M~~4~ 
4~M~~~~ 
~~M~~i~ 
i~M~~~~ 
l~M~~&~ 
&~M~~s~ 
S~M~~~~ 
~~M~~H~ 
H~M~~*~ 
*~M~~H~ 
H~M~~H~ 
H~M~~H~ 
H~eiO~ 

-Hie el eeth·e s~al'e 
Jlel'eeP~taiJe ~ 

s~""le~el'ltal ~ ~ 
a.lf ~ w a~IJI!Ie!'lte!l ~ 
ilf ~ w a~IJI!Ie!'lte!l ~ 
9% ~ w a~IJI!IeP~te!l ~ 
~ ~ w a~gllleP~te!l ~ 
Hlf ~ w a~gl!le!'lte!l ~ 
-HISf ~ w a~gl!leP~tefi ~ 
tt3f ~ w a~gl!leP~te!l ~ 
!!4lf ~ w a~gl!leP~tefi ~ 
~ ~ w a~IJI!IeP~te!l ~ 
~ ~ w a~gl!leP~tefi ~ 
~ ~ w a~IJI!Ie!'lte!l ~ 
~ ~ w a~gl!leP~te!l ~ 
423f ~ -tfte a~gl!leP~tefi ~ 
4ilf ~ w a~gllleP~te!l ~ 
~ ~ -tfte at~IJI!!tl'ltefi ~..:. 

2. If the sum of the amounts described in stthtli..tsiens e 8ftd subdivision d 
of subsection 2 of section 30.1-05-02, sttheli ..tsierts subdivision a 8ftd e 
of subsection 1 of section 39.1 9S 97 30.1-05-03, and that part of the 
elective-share amount payable from the decedent's probate estate and 
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reelftirftahle eMMe8 nonprobate transfers to others under subsections 2 
and 3 of section 39.1 9S 97 30.1-05-03 is less than ftfty thousand dollars, 
the surviving spouse is entitled to a supplemental elective-share amount 
equal to ftfty thousand dollars minus the sum of the amounts described 
in those sections. The supplemental elective-share amount is payable 
from the decedent's probate estate and from recipients of the decedent's 
reelt:timahle eMate nonprobate transfers to others in the order of priority 
set forth in subsections 2 and 3 of section 39.1 9S 97 30.1-05-03. 

3. If the right of election is exercised by or on behalf of the surviving 
spouse, the surviving spouse's homestead allowance, exempt property, 
and family allowance, if any, are not charged against but are in addition 
to the elective-share and supplemental elective-share amounts. 

~ The right, if any, of the surviving spouse of a decedent who dies 
domiciled outside this state to take an elective share in property in this 
state is governed by the law of the decedent's domicile at death. 

30.1-05-02. (2-202) Augmented estate. 

1. a. In this section: 

(1) ~ H8e l'~rehaser· !fte8M tt l'I!Pehaser fef' ¥ttltte ift ~ 
faith 8ftti wit:hetH rtetiee ef 8ft ~ elttim. ~ reeereee 
iftstt ttl'fteftt 8ft whteft tt MMe eee~l'ftefttft, fee ift rtMeti ift l'f'imtt 
ftteie e' ieeftee thttt the trttMfer eeserihee thereift Wtt8 1'ftttfie te 
tt h8fttt H8e l'ttrehaser. 'Decedent's nonprobate transfers to 
others' means the decedent's nonprobate transfers to persons, 
other than the decedent's spouse, surviving spouse, the 
decedent, or the decedent's creditors, estate, or estate 
creditors, that are included in the augmented estate under 
subdivision b of subsection 2. 

ill 'Fractional interest in property held in joint tenancy with the 
right of survivorship•, whether the fractional interest is 
unilaterally severable or not, means the fraction, the 
numerator of which is one and the denominator of which, if 
the decedent was a joint tenant, is one plus the number of 
joint tenants who survive the decedent and which, if the 
decedent was not a joint tenant, is the number of joint 
tenants. 

ill ·Marriage·, as it relates to a transfer by the decedent during 
marriage, means any marriage of the decedent to the 
decedent's surviving spouse. 

~ ill ·Nonadverse party• means a person who does not have a 
substantial beneficial interest in the trust or other property 
arrangement that would be adversely affected by the exercise 
or nonexercise of the power that the person possesses 
respecting the trust or other property arrangement. A person 
having a general power of appointment over property is 
deemed to have a beneficial interest in the property. 

ill ·Power· or ·power of appointment• includes a power to 
designate the beneficiary of a beneficiary designation. 
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f3+ ill "Presently exercisable general power of appointment• means a 
power of appointment under which, at the time in question, 
the decedent e,. ftft exereise ef ate, whether or not the 
decedent then had the capacity to exercise the power, held a 
power eetH8 ftft¥e et'ef.tte8 ftft to create a present or future 
interest; ~ et' fttattoe; in the decedent et"1 the decedent's 
creditors, the decedent's estate, or the creditors of the 
decedent's estate, and includes a power to revoke or invade 
the principle of a trust or other property arrangement. 

f47 ill "Probate estate• means property, whether movable or 
immovable, wherever situated, that would pass by intestate 
succession if the decedent died without a valid will. 

ill "Property• includes values subject to a beneficiary 
designation. 

~ ill ·Right to income• includes a right to payments under ftft ~ 
commercial or private annuity, an annuity trust, a unitrust, or 
~similar eettlrftettull arrangement. 

~ !¥8ftte ef f'P8('erty ewttee e,. ate StiPiiliftg ~ M ate 
aeeeeettt' S ~ ftftti ~ ef ('P8('ePey ~ wioHeft ate 
St:IP\ i 1 iftg ~ Stteeeees e,. ret¥.teft ef ate eeeeaertt' 8 ~ 
~ ate eeftHfttttee ¥8itte ef ftft1 ~ M ftttttre iftterest 
ffte!t fteHl e,. ate sttrvi·:ittg ~ ftftti ate eeftl1'fttttee ¥8itte ef 
8:fft8tlftts ('ftyftl!!le ~ate 8tiP;iAfig ~ 8fte!' ate aeeeeertt's 
6e8th tlt'tder 8ft1 trtiM; life ittsttrftttee sett:lemettt ~ 
~ eeftttattet, ptteHe 6t' pMMe pertsiert, 8istthi1i~ 
eeml'ensfttiett, 6e8th 6etteHt et" retirement plftft; et" 8ft1 sitttH8r 
ftrrftfigement, exelttsi'le ef ate fet4er8l seeifH ~ ~ 

.(!Q) "Transfer·, as it relates to a transfer by or of the decedent, 
includes: 

fru An exercise or release of a presently exercisable general 
power of appointment held by the decedent; 

.(Q) A lapse at death of a presently exercisable general 
power of appointment held by the decedent; and 

.(£} An exercise, release, or lapse of a general power of 
appointment that the decedent created in the decedent 
and of a power described in subparagraph b of 
paragraph 2 of subdivision b of subsection 2 that the 
decedent conferred on a nonadverse party. 

b. In ('MftgPft('ftS ~ ftftti 4 ef stteeilisiett e ef stteseetiett ~ 8 .ft'ftftSfer• 
melttees ftft exereise et" rdeese ef 8 pewer ef ft('('8ifttfflettt, 8tit 6ee8 
ttet ~ 8 ~ ef 8 pewer ef ft('('6ifttment subparagraph a of 
paragraph 3 of subdivision b of subsection 2, •termination·, with 
respect to a right or interest in property, means that the right or 
interest terminated by the terms of the governing instrument or that 
the decedent transferred or relinquished the right or interests; and, 
with respect to a power over property, means that the power 
terminated by exercise, release, lapse, in default, or otherwise, 
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except that, with respect to a power described in subparagraph a of 
paragraph 1 of subdivision b of subsection 2, "termination' means 
that the power terminated by exercise or release, but not by lapse 
nor in default or otherwise. 

2. The augmented estate consists of the sum of: 

a. The value of the decedent's probate estate, reduced by funeral and 
administration expenses, homestead allowance as defined in section 
47-18-01, family allowances Mt8 enmt'tierts, exempt property, and 
enforceable claims. 

b. The value of the decedent's reelaimaele estMe nonprobate transfers 
to others, which ~ are composed of all property, whether movable 
or immovable, wherever situated, not including in the decedent's 
probate estate, of any of the following types: 

(1) Property ~ ~ ~ ~ ~ ef ~ J'rifteit'ai tftetoeef ~ 
et' fet' ~ ~ ef ttft1 ~ etiote!' t:ftttrt ~ eeeeeertt's 
sttrt'it'irt~ ~ WM ~ t:e of any of the following types 
that passed outside probate at the decedent's death: 

@} Property over which the decedent alone, immediately 
before death, held a presently exercisable general power 
of appointment hele e,. ~ eeeeeertt ttlefte; if ~ 
eeeeeertt hele thet ftewet' il'ftl'fteeiatel) befetoe 8eMft et' if 
Mt8 ~ ~ ~ ~ eeeetlertt, while l'ftM'riee ~ ~ 
sttf''li. itt:~ spettse Mt8 ~ ~ t¥t e 'eM" ~ 8eM 
J'f'eeeeirt~ ~ eeeeeertt's 8eMh; releasee thet ftewet' et' 

exereisee tft8t ftewet' ift fa¥er ef ttft1 per!6ft etiote!' t:ftttrt 
~ eeeetlertt et' ~ tleeeeertt' 8 estate; ~ et' 

sttrvi:i..ft~ spettse created by the decedent during the 
marriage; the amount included is the value of the 
property subject to the power, to the extent that the 
property passed at the decedent's death, by exercise, 
release, lapse, in default, or otherwise, to or for the 
benefit of any person other than the decedent's estate or 
surviving spouse. 

~ ill Pret'ert), ~ ~ ~ ef ~ tleeeeertt's ttntlaterall' 
se. eraele itttereM t:ftereHt The decedent's fractional 
interest in property, held by the decedent Mt8 ttft1 etiote!' 
~ exeept in joint tenancy with the right of 
survivorship; the amount included is the value of the 
decedent's fractional interest contributed by the 
decedent during the marriage, to the extent that that 
fractional interest passed by right of survivorship at the 
decedent's death to a surviving joint tenant other than 
the decedent's surv:tvmg spouse; wtt.ft ~ ef 
sttr-JitersmJ', if ~ eeeetlertt hele tft8t itttereM 
iftlffleeiately befetoe 8eMft et' if Mt8 ~ ~ ~ ~ 
tleeeeertt, while l'ftarriee ~ ~ sttr ..t flirt~ spettse Mt8 
~ ~ l¥t e 'eM" ~ 8eM J'reeeeift~ ~ 
eeeeeertt' 8 8eMh; trMtsferree tftttt itttereM ~ ttft1 per!6ft 
etiote!' t:ftttrt ~ eeeetlertt's sttrflitift~ spettse. 
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~ Preeeeth ef iftll'tlPattee, iftel"tteifl~ aeeieentel 8eMft 
eeneftt:!l, 6ft !he life ef !he 8eeeeent !'ft) aele te 8ft1 
~ etfter t:heft !he 8eeeeent's s'tlrvitin~ ~if !he 
eeeeeent ewtted !he irts'tlrttrtee ~ ftlte !he pewer te 
~ !he eenefteiaey ef !he ift!l'tll'ftftee ~ 61' !he 
ifts'tlranee ~ WM ~ te ft !'resent!) exereisaele 
~ pewer ef ft!'!'8iftt'l'fteftt fteltl e,. !he eeeeeent 
ftiette immeeiatel) hef61'e 8eMft 61' if MWi te !he etieftt 
!fte SeeeSeft~ wftHe fftftl'l'iefi te !fte Stii'Vi I ift~ ~ ft!Wi 
~ !he l'¥11 8 ) eM ~ fteti I'Peeeei:rt~ !he 
eeeeeent's 8etHh:; transfei'Pee ~ ~ te 8ft1 ~ 
etfter t:heft !he 8eee8ent' s s1:1l'Yi i'tng ~· 

,{£} The decedent's ownership interest in property or 
accounts held in POD, TOO, or coownership 
registration with the right of survivorship; the amount 
included is the value of the decedent's ownership 
interest, to the extent that the decedent's ownership 
interest passed at the decedent's death to or for the 
benefit of any person other than the decedent's estate or 
surviving spouse. 

f4t ill Property transferred in any of the following forms by the 
decedent te 8ft1 ~ etfter t:heft ft betttt ft8e !'tiPeltaser Itt 
8ft1 ftme during !fte Seeeeeftt'!l marriage te !fte SI:IP't'it'iftg 
~ te 61' fer !he benefit ef 8ft1 pet'8eft; etftep t:heft !he 
8eee8ent's StiPYi:tiftg ~ if !he trftMfer ~ ef 8ft1 ef !he 
feH8 "iftg ~: 

(a) Any irrevocable transfer te !he etieftt tftftt in which the 
decedent retained Itt !he ft1'lte ef 61' ~!he l'¥118 )eftf' 
~ fteti I'Peeeei:rtg 8eMft the right to the possession 
or enjoyment of, or rigM te the income from, the 
property if and to the extent that the decedent's right 
terminated at or continued beyond the decedent's death; 
the amount included is the value of the fraction of the 
property to which the decedent's right related, to the 
extent that that fraction of the property passed outside 
probate to or for the benefit of any person other than 
the decedent's estate or surviving spouse. 

(b) Any transfer te !he etieftt tftM; Itt !he ft1'lte ef 61' 6ttri:rtg 
!fte t:¥1'8 ) eftf' ~ fteti !'Peeeaiftg !fte eeeeeeftt'!l 8efHh:; 
in which the decedent created a power over the income 
or principal WM ~ te ft pewer of the transferred 
property, exercisable by the decedent alone or in 
conjunction with any other person. or exercisable by a 
nonadverse party, for the benefit of the decedent 61', the 
decedent's creditors, the decedent's estate, or the 
creditors of the decedent's estate; the amount included is 
the value of the property subject to the power, to the 
extent that the power was exercisable at the decedent's 
death to or for the benefit of any person other than the 
decedent's surviving spouse or to the extent that the 
property subject to the power passed at the decedent's 
death, by exercise, release, lapse, in default, or 
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otherwise, to or for the benefit of any person other than 
the decedent's estate or surviving spouse. 

ill Property that passed during marriage and during the two-year 
period next preceding the decedent's death as a result of a 
transfer by the decedent if the transfer was of any of the 
following types: 

fu) Any property that passed as a result of termination of a 
right or interest in, or power over, property that would 
have been included in the augmented estate under 
subparagraph a, b, or c of paragraph 1 of this 
subdivision, or under paragraph 2 of this subdivision, if 
the right, interest, or power had not terminated until the 
decedent's death; the amount included is the value of 
the property that would have been included under these 
subsections, except that the property is valued at the 
time that the right, interest, or power terminated, and is 
included only to the extent that the property passed 
upon termination to or for the benefit of any person 
other than the decedent or the decedent's estate, spouse, 
or surviving spouse. 

~ A.wj- tt'ftMfep ef f'P6f'ePty, te tfte efieffl tfte eeeeeertt's 
eetttrietttiett te it; M tt f'ereertttt~e ef t:fte ~ WM 

rtttttie ~ t:fte tn e ) ettr pet'ieti rte.ltt l'reeeeitt~ t:fte 
eeeeeertt' S eetttft; ~ wftieft tfte f'P6f'ePty ~ fteM; ttt tfte 
tiffte ef 6t' ~ t:fte twe ) ettr pet'ieti f'Peeeein~ t:fte 
eeeeeertt' s eetttft; ~ t:fte eeeeeeflt ttrte ftftetftep' ether 
tfttttt tfte eeeeeertt' S StiP I i i.fl~ ~ witft ~ ef 
sttrvh ership. 

~ ill Any transfer of property, to the extent not otherwise 
included in the augmented estate, made to or for the 
benefit of a Eiettee ~ t:fte t¥1e )eftr pet'ieti rte.ltt 
f'Peeeeift~ t:fte tleeeeettt's 8etttft person other than the 
decedent's surviving spouse; the amount included is the 
value of the transferred property to the extent that the 
aggregate transfers to any one donee in either of the 
two years ~ exceeded ten thousand dollars. 

c. The value of the decedent's nonprobate transfers to the decedent's 
surviving spouse, which are composed of all property that passed 
outside probate at the decedent's death from the decedent to wftieft 
the surviving spouse stteeeees by reason of the decedent's death 
~ thtttt ~ fl:emesteetl I!Heiil!rtee, ~ f'P6f'ert)', fttfttHy 
&Hen artee, ~ stteeessiert, &r iftteststt: :nteeessieH), including t:fte 
f'P6eeees ef iftStiPI!ftee (irielttein~ eeeieerttftl eetttft eerteHts) eft tfte 
life ef t:fte eeeetlertt ttrte betteHts f'l!) eele ttrttier tt refi!oemertt plMt in 
wftieft t:fte eeeet!ertt Wtt!t tt f'ttPlteil'ttrtt, enelttsi. e ef! 

ill The decedent's fractional interest in property held as a joint 
tenant with the right of survivorship, to the extent that the 
decedent's fractional interest passed to the surviving spouse as 
surviving joint tenant; 
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ru The decedent's ownership interest in property or accounts 
held in coownership registration with the right of survivorship, 
to the extent the decedent's ownership interest passed to the 
surviving spouse as surviving coowner; 

ill Proceeds of insurance, including accidental death benefits, on 
the life of the decedent, if the decedent owned the insurance 
policy immediately before death or if and to the extent that 
the decedent alone and immediately before death held a 
presently exercisable general power of appointment over the 
policy or its proceeds; the amount included is the value of the 
proceeds, to the extent that they were payable at the 
decedent's death; and 

ffi All other property that would have been included in the 
augmented estate under paragraph 1 or 2 of subdivision b of 
this subsection had it passed to or for the benefit of a person 
other than the decedent's spouse, surviving spouse, the 
decedent, or the decedent's creditors, estate, or estate 
creditors, but excluding property passing to the surviving 
spouse under the federal social security system. 

d. Hte Except to the extent included in the augmented estate under 
subdivision a or c, the value of property_; 

ill That was owned by the decedent's survtvmg spouse at the 
decedent's death, reetteee e,. ertfareeaele elaitM ~ t:ftM 
f!P6f!e~ 61" ~ ~ ~ t:he ¥8ltte ef 81'ft6ttfth!l t:ftM 
including: 

~ The surviving spouse's fractional interest in property 
held in joint tenancy with the right of survivorship; 

(Q) The surviving spouse's ownership interest in property or 
accounts held in coownership registration with the right 
of survivorship; and 

{£1 Property that passed to the surviving spouse by reason 
of the decedent's death, but not including the spouse's 
right to homestead allowance, family allowance, exempt 
property, or payments under the federal social security 
system. 

ru That would have been ineltteaele included in the surviving 
spouse's reelaimaele eMIMe nonprobate transfers to others, 
other than the spouse's fractional and ownership interest 
included under subparagraphs a and b of paragraph 1, had 
the spouse l'reeeeeasee been the decedent. BtH ft1'ft6ttfth!l t:ftM 
wettle fta¥e 6eeft ifteltteaele itt t:he sttrYhi:ftg sf!ettse's 
reelaim:aele eMMe ttrteeP f'IH'8gF8f!ft ~ ef stteeiwisieft e ef 
Stteseet!eft ~ 8t'e ~ ¥ftHte& M if tfte ~ were eeeeasee. 
Property included under this paragraph is valued at the 
decedent's death, taking the fact that the decedent 
predeceased the spouse into account, except that, for purposes 
of subparagraphs a and b of paragraph l, the values of the 
spouse's fractional and ownership interests are determined 
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immediately before the decedent's death if the decedent was 
then a joint tenant or a coowner of the property or accounts. 
The value of property included under this paragraph is 
reduced in each category by enforceable claims against the 
included property and is reduced by enforceable claims 
against the surviving spouse. 

3. Aft1 ff'ftft8fep et' eureise et' PeieMe 6f a peweP 6f apJ!IeifttrHent The value 
of any property is excluded from the decedent's reelftimaele eM8t8 
nonprobate transfers to others to the extent the decedent received 
adequate and full consideration in money or money's worth for tfte ~ 
transfer; enereise, et' PeieMe of the property or if irre;eeah~ fl'tftde the 
property was transferred with the written eeMertt et' joinder of, or if the 
transfer was consented to in writing by, the surviving spouse. Life 
insurance, accident insurance, pension, profit-sharing, retirement, and 
other benefit plans payable to persons other than the decedent's 
surviving spouse or the decedent's estate are also excluded from the 
decedent's nonprobate transfers. 

4. Pr8J!Iet'~ ~ ¥ftftteti ft& M tfte eeeedent's tietHft.; httt J'f8J!18Pty irre;eeahly 
transferree ~ tfte t:¥.8 )881' ~ neti J!lreeeeift~ tfte eeeeeettt's 
8eMft wftteft ~ inelttded in tfte eeeedent's reelatmahle eM8t8 l:lft8ep 

J!lllfll~llJ'ftS h ~ ant! 4 6f stthdi ..tsien e 6f stthseet:ien ~ ~ "t'ftlt:Jee a& 6f 
tfte time 6f tfte trftftsfer. #' tfte tert'M 6f fftet'e tft81't ene The value of 
property includes the commuted value of any present or future interest 
and the commuted value of amounts payable under any trust, life 
insurance settlement option, annuity contract, public or private pension, 
disability compensation, death benefit or retirement plan, or any similar 
arrangement, exclusive of the federal social security system. 

~ In case of overlapping application to the same property of the 
paragraphs or subparagraphs of stthditisien e 6f subsection 2 ~. 
the property is included in the augmented estate under the p8Pa~ll!'ft et' 

stthJ!IMil~aph that yiele8 provision yielding the highest value, but under 
any one, but only one, of the overlapping provisions if they all yield the 
same value. ~ tfte J!ltll"peses 6f ~ seetiett; an "irre .. eeahle ff'ftft8fep 6f 
J'f8J!Ier~· iftelttees an irre•eeaele exereise et' PeieMe 6f a peweP 6f 
8J!Ip8intmeftt . 

.S.:. a. Mthett~h l:lft8er ~ ~ a !'ft)!ftent; iteftt 6f J!lrep~, et' ether 
heneftt ~ inelttdee in tfte deeedettt's reelaimaele eM8t8; ft J!lftYef' et' 

ether tftHotl !'ft1'ty ~ net l:tahle fep ~ fl'tftde a J'll)!ftent et' 

trftftsferred an iteftt 6f J!lreperty et' ether heneftt te a henefieiary 
designated in a ge·, erniftg iftstt tlfftent, et' fep ~ taltett any ether 
aetieft in geee fattft relittnee ett tfte ~ 6f a ~e • em1ftg 
insttttment, ~ ~ ttn8 sat:isfaetef) ~ 6f t1ote deeeeent's 
tietHft.; hefet'e tfte J!lftYef' et' ether tftHotl !'ft1'ty reeei • ee WPitteft netiee 
fttet'ft tfte sttrJiting ~ et' spettse's representat:i·se 6f an ifttent:ien 
te Hie ft J!let:it:iett fep tfte eleeti¥e Mtttre et' that ft J!letit:ieft fep tfte 
eleeti¥e Mtttr8 8ft& heett ftle8. A J!lftYef' M ether tftHotl !'ft1'ty ~ l:tahle 
fep I'll) ments fl'tftde et' ether ttetieM taltett ttftet' tfte J!1ftYeP et' ether 
tftHotl !'ft1'ty reeei's ee written netiee 6f an intent:ien te Hie a J!1etit:ieft 
fep tfte eleeti¥e Mtttre et' that ft J!letit:ieft fep tfte eleeti¥e Mtttre 8ft& 
heett ftle8. 
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&: =Ate writteft ft6tiee ef iftterttiert te Hie a ~ fef' t:he ~ Mtttt-e 
M' ~ a ~ fef' t:he ~ Mtttt-e J.otM beeft ~Hee ffttt8t ee 
l'ftftHee te t:he pttyeH M' ether th!rli J'ftf'~ 's l'ftfttft effiee M' fteHte "" 
regoistereli mttH M' ~ ttpeft t:he ~ M' ether tftHo8 party itt t:he 
!ftffte t'!tftftfter M ft Slift'Wft8ft8 itt ft etW ftetieth tipett reeeipt ef 
writteft ft6tiee ef interttiert te Hie a~ fef' t:he ~ Mtttt-e M' 

~ ft petitiett fep t:he ~ Mtfttoe ftM Mert HIM; ft ~ M' ether 
tftHo8 party Htft1 t'ft1 ftft1 MHelirtt ewee M' trftMfer M' 8epeMt ftft1 
ttem ef preper~ heki e,. tt te M' with t:he eetH't ~ jHI"isliietiert ef 
t:he ~ preeeeliin~s ~ te t:he lieeeliertt's e8tftte; M' if rte 

preeeeliin~s fttt¥e beeft eeft'Wfterteeli, te M' with t:he eetH't ~ 
jHrisliietiert ef ~ preeeeliings ~ te lieeeliertts' ~ 
l:eetttee itt t:he eet:tftt1 ef t:he lieeeliertt' s resiliertee. =Ate eetH't !hftB 
fteki t:he ~ M' ttem ef preper~ f:tftti; ttpeft its lieterrniftatiert 
t:tttdeP sHhseetiert 4 ef !eetiett 39.1 9S 9S, !hftB M'lier liishHrsel'ftertt 
itt aeeerliartee with t:he lieterrniftatiert. If rte petitiett i!t #Hee itt t:he 
eetH't wttfti:ft t:he speeilieli time t:tttdeP sHhseetiert + ef !eetiett 
39.1 9S 9S, M'; if Qe8; t:he liel'flftftli fef' ftft ~ Mtttt-e i!t 
.vi~liraWft tHttier sHhseetiert .]. ef !eetiett 39.1 9S 9S, t:he eetH't !hftB 
M'lier liishHrsel'ftertt te t:he liesi~ateli hertefieiar,. Pa,l'ftertts, 
trftftsfers, M' liepesits fftfHie te M' with t:he eetH't liisefl:Mge t:he ~ 
M' ether tftHoe party frettt all eltti!M fep t:he 'lftltte ef ftl'ft81iftt8 pttiti te 
M' ttems ef preperty transferreli te M' liepesiteli with t:he eettrt:-

e-: tipett petitiett te t:he eetH't e,> t:he hertefiei~ liesigrtateli itt a 
~e • ef'l'liftg iftstrlil'ftertt, t:he eetH't Htft1 M'lier tlHtt all M' part ef t:he 
preperty ee pttiti te t:fte hertefieiMy itt ftft ftl'ft8liftt 8ftti ~ le 
eertliitierts eertsistertt with tfti& ~ 

& a. A, t'et'!eft wfl:e pHrefl:ases preperty frettt a reeipiertt fef' ¥8ftte 8ftti 
~ rtetiee; M' wfl:e reeeives ft pa,l'ftertt M' ether ttem ef preperty 
itt partial M' fttll satisfaetiert ef ft ~ eflfareeahle ehli~atiert, i!t 
rteitfter ehli~ateli tHttier tfti& eMtpter te retlirft t:he pa,l'ftert~ ttem ef 
preper~, M' ~ ftM' l:tftele t:tttdeP tfti& efl:apter fef' t:he 8l'ft6ttftt ef 
~ J'~l'ftertt M' t:he ¥8ftte ef t:he ttem ef preperty M' bertefit:. BtH a 
pet'!6ft wfte; rtet fef' ¥ftltte; reeeh•es ft pa,l'ftertt, tteftt ef preperty, M' 

ftft1 ether ~ iftelHiieli itt t:he lieeeliertt's reelttimahle eMftte i!t 
ehligateli te rettmt t:he ptt) l'ftertt, ttem ef pre per~ , M' hertefit; M' i!t 
persertall) l:tftele fef' t:he 8l'ft6ttftt ef t:he payl'ftertt M' t:he 'lftltte ef t:he 
ttem efpreper~ M' hertefit; M pre,..lieli itt !eetiett 39.1 14 97. 

&: If ftft1 !eetiett M' part ef ftft1 !eetiett ef tfti& eMtpter i!t preel'ftpteli e,> 
felierftl law with respeet te a ptt) l'ftertt, ftft ttem ef pre per~, M' ftft1 
ether ~ inelHiieli itt t:he lieeeliertt's reelftifftahle e8tftte; a pet'!6ft 
wfte; rtet fef' ¥fthte; reeeit es t:he pa' l'ftertt, ttem ef pre per~, M' ftft1 
ether hertefit; i!t ehligateli te retlirft tlHtt ptt) l'ftertt, ttem ef pre per~, 
M' ~ M' i!t persertttH) l:tftele fef' t:he MH8Hftt ef tlHtt ptt) l'ftertt M' 

t:he 'lftltte ef ~ ttem ef preperty M' hertefit; M pre • ill eli itt !eetiett 
39.1 9 S 97, te t:he t'et'!eft wfl:e wetthi fl:twe beeft et'ttitlee te tt were 
tlHtt !eetiett ep part ef ~ !eetiett rtet preel'ftpteli. 

30.1-0S-03. (2-203) ~ ef eleeftett persenal te SIIPii,..lll !tp8tl8e Sources 
from which elective share payable. 

t,. :Jfie ~ ef eleetieft Htft1 ee e:Kereiseli etHy ""ft SHPiitiflg ~ wfte i!J 
l:i¥itt! wftett t:he petitiett fep t:he ~ Mtfttoe i!t #Hee itt t:he eetH't t:lftdep 



952 Chapter 322 Uniform Probate Code 

sHesee~eft -l- ef seetieft 3Q.l QS QS. H" ~ eleetieft ~ Ret exereisea ~ ~ 
St!Pihifl!; ~ l'erseftaH~. it f'ft81 ee eJtereisea 6ft ~ St!M'mtg 
SJ'eHse's heftftif ~ ~ sHr•hifl!!: SJ'eHse's eeftser'la~er, gttMeiaft, 6t' ~ 
ttfttier ~ aH~erif) ef tt ~ ef attel'ftey. 

~ If ~ eleettMt ~ exereisea ett beftaH" ef tt sHr\'i·i.ng ~ MMt ~ f:tft 

ineal'aei~~ea J'et'!eft; ~ eet:tft HH:tM set ttMtie H<tM ~ ef ~ 
elee~ • e s8Me f:tftti SHJ'J'Iemeft~l elee~·re share f:tl'Het!ftt:B Eltte frem ~ 
aeeeeeft~'s ~ eMete f:tftti reeil'ieftt:s ef ~ eeeeliefl~'s ree!M!Haele 
eMet.e ttfttier stlesee~efts ~ f:tftti ~ ef seetieft 3Q.l QS 97 f:tftti HH:tM ~ 
ft WMee te aamints~er tftM J'I'8J'ef~ fer ~ ~ ef ~ St!r..!•ing 
~ ~ ~ J'HIJ'eses ef t:ht& sHesee~eft, f:tft eleettMt ett heftftif ef tt 
St!f'li'ting ~ ~ f:tft ~ t:lftder tt ~ J'6Wet' ef atter11ey ~ 
J'l'eSt!l'fteS te ee 6ft beftaH" ef ft St!1'1i..!ft!; SJ'eMe MMt ~ f:tft ifteal'aei~~ee 
~ :ffte Wstee fflt:tM aaminis~et' ~ frttM ift aeeeraf:tftee witft ~ 
feHenifl!; ~ f:tftti !Heft aeai~eftal ~ ttS ~ eet:tft ae~erftlines 
ai'J'P8J'Pia~e. 

fh EXJ'eflaitt!res ef ifte.effte f:tftti J'Pifteil'al f'ft81 ee l'ftflo8e ift ~ l'HM'ifter, 
wheft; f:tftti te ~ eJttefH tftM ~ Wstee eetePI!11:ftes ~ f:tftti 
~ fer ~ Stll'lhiftg SJ'8t!Se's St!J'J'81'~, wfl:hetH eetlft ereer etft 
wit8 ~ te 6t:hei' St!J'pert, iReeme, f:tftti J'I'8J'er~ ef ~ St!M'i.:ftg 
~ exelt!sh e ef heiteftts ef l'ftediettl 6t' ether fe!'fM ef assistanee 
frem ttft1 state 6t' feeetottl !;8 • erftl'Hefl~ 6t' ge • el'fli'ftefl~l ~ fer 
wftieft ~ stir..! • ing spett8e l'fltt!tt ~ Mt ~ ~ ef ~'teeth 

&: Httriftg ~ Stir..!'lift!; spet!se's iReapaei~, Iteither ~ st!r..!•iflg 
~ ft6t' ttfl1Mte ttetiftg 6ft heftftif ef ~ St!P'Ii'riflg ~ ftM f:t 

~ te ~erftlina~e ~ ~ btft if ~ st!r'li•iflg ~ ~ 
eal'aei~, ~ St!Pwhiftg spett8e ~ ael!t!ires ~ J'6Wet' te terminate 
~ frttM f:tftti ~ ftHl e wlftershil' ef ~ frttM J'Peper~ ftoee ef 
ti'ttM; ~ aeii.et"ing te ~ trtistee f:t writtftg ~ ~ ~ St!Pii'.iftg 
~ eeelariflg ~ terftlintt~eft. 

e. tipMt ~ St!P..!1in:!; SJ'6t!Se's Eletttft; ~ WMee sftttH trMtsfep ~ 
t!lleJtpeneea tl't!8t J'P&J'et"ty ift ~ feHewiR!; ~ t:lftder ~ 
resilit!M~ ~ if ftfl1; ef ~ will ef ~ J'Peeeeeasea spett8e 
~ ~ ~ eieeti¥e s8ttre WM talteft; ttS if H<tM J'Peeeeettsee 
~ tHee immeeittteey after ~ sttr·.;...m!; ~ M te f:ftM 
l're6eeease8 SJ'&t!se's heir!t t:lftder seetiMt 3Q.l Q9.l ll. 

L In a proceeding for an elective share, the following are applied ftrst to 
satisfy the elective-share amount and to reduce or eliminate any 
contributions due from the decedent's probate estate and recipients of 
the decedent's nonprobate transfers to others: 

~ Amounts included in the augmented estate under subdivision a of 
subsection 2 of section 30.1-05-02 which pass or have passed to the 
surviving spouse by testate or intestate succession and amounts 
included in the augmented estate under subdivision c of 
subsection 2 of section 30.1-05-02; and 

Q., Amounts included in the augmented estate under subdivision d of 
subsection 2 of section 30.1-05-02. 
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b If, after the application of subsection 1, the elective-share amount is not 
fully satisfied or if the surviving spouse is entitled to a supplemental 
elective-share amount, amounts included in the decedent's probate estate 
and in the decedent's nonprobate transfers to others, other than amounts 
included under subparagraph a or b of paragraph 3 of subdivision b of 
subsection 2 of section 30.1-05-02, are applied first to satisfY the 
unsatisfied balance of the elective-share amount or the supplemental 
elective-share amount. The decedent's probate estate and that portion of 
the decedent's nonprobate transfers to others are so applied that liability 
for the unsatisfied balance of the elective-share amount or for the 
supplemental elective-share amount is equitably apportioned among the 
recipients of the decedent's probate estate and of that portion of the 
decedent's nonprobate transfers to others in proportion to the value of 
their interests therein. 

I, If, after the application of subsections 1 and 2, the elective-share or 
supplemental elective-share amount is not fully satisfied, the remaining 
portion of the decedent's nonprobate transfers to others is so applied 
that liability for the unsatisfied balance of the elective-share or 
supplemental elective-share amount is equitably apportioned among the 
recipients of that remaining portion of the decedent's nonprobate 
transfers to others in proportion to the value of their interests therein. 

30.1-0S-04. (2-204) Wei¥eP ef ript tft eleft 8M ef Mher ripts Personal 
liability of recipients. 

-1-: =Rte ~ ef eleetteft ef tt sl:lr' i·l'in! ~ ftftd ~ ~ ef ~ sl:lr l'i F..1't! 
~ te ltemeslettti !!He" ttnee, ~ J'repe~, ftftd ~ ~tHen ttnee, 
M ftft1 ef lfteftt; !fttt1 ee "Ntlt¥eti; ~ M f!Mtii!Hy, befere M llfteto 
!ftMrill!e, b1 tt wrilleft eertlrftet, ft~eemertl, et' Wlli¥eP ~ b1 ~ 
Sl:lM ;iftg ~ 

~ A- sl:tr\i.f.ng spel:lse's Wlli¥eP i& l'tel ertferee~tele if ~ Sl:ll'\i·;irtg ~ 
~lfttte 

lh =Rte Wfti¥ero; if ~ effeel; wettle retittee ~ ~ et' ifteetfte 
ftwllil:llele te ~ sl:lr<;i • ing ~ te ftft MHel:lrtt !:eM tltftft tlrte!e 
llllewee fet. perseM ~ fet. ll pregrMH ef J"l:lhhte assistftftee, 

e. =Rte Wlli¥eP Wftft l!rteertseiertal51e wloteft il Wftft exeel:ltetl ftftti.; befere 
exeel:ltiert ef ~ Wfti¥ero; ~ sl:lr l'i l'iftg ~ 

f11 WM l'tel prel'itieti tt fttiP ftftd reaseflaele tliselesl:lre ef ~ 
J'Feper~ et' f.lftttneial eeligatteftS ef ~ tieeetiertl. 

~ Bid ftel • ell:lrtlftri:l) ftftd expressl) Wlli¥e; itt ~ ftft1 ~ 
te tiiselesl:lre ef ~ preper~ et' fmttneial eeligatierts ef ~ 
tleeetiertt ~ ~ tliselesl:lre J'rel'itletl. 

~ Bid l'tel fttt¥e; M reasertaely eel:lltl l'tel fttt¥e fttte; ftft ~ttiettttate 
lute" letige ef tfte preperty et' Httftfteial eeligatierts ef ~ 
tieeetiertt. 
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~ Aft mtte ef tlfte6ft8eieft8eil:i:~ ef 8 wai¥eP t8 fep eeeisieft "1 ~ eettft M 
8 fft8ltet' ef la¥r. 

4: ~ it pre·, ides ~ ~ eeetrary, 8 wat¥eP ef !aH ~ et' eettti • 8leet 
ilmgtt8ge itt~ preperty et' eM8te ef 8 prettettt et' prespeeti1e ~ et' 

8 eei'Hplete preper~ settlel'fteftt eeteree iftte after et' itt Mttieip8tiee ef 
sep8r8tiee et' 8i¥eree t8 8 wat¥eP ef all rigMt ef eh!eti¥e Mtare; 
ltei'Heste8e Mle1\Mtee, e3ternpt preperty, 888 ~ Mlen8ftee "1 eaelrt 
~ itt ~ preperty ef ~ etlter 888 8 reetteei8tiee "1 eaelrt ef all 
~ tft8t wettki etlterwi:se Pft88 ~ ~ persett freftt ~ etlter "1 
ietestate stteeessiee et' "1 ¥irttte ef 881 wHl exeetttee eefet'e ~ wat¥eP et' 

prepert:y senlel'fteftt:: 

.!.:. Only original recipients of the decedent's nonprobate transfers to others, 
and the donees of the recipients of the decedent's non probate transfers to 
others, to the extent the donees have the property or its proceeds, are 
liable to make a proportional contribution toward satisfaction of the 
surviving spouse's elective-share or supplemental elective-share amount. 
A person liable to make contribution may choose to give up the 
proportional part of the decedent's nonprobate transfers to the person or 
to pay the value of the amount for which the person is liable. 

b. If any section or part of any section of this chapter is preempted by 
federal law with respect to a payment, an item of property, or any other 
benefit included in the decedent's nonprobate transfers to others, a 
person who, not for value, receives the payment, item of property, or 
any other benefit, is obligated to return that payment, item of property, 
or benefit, or is personally liable for the amount of that payment or the 
value of that item of property or benefit, as provided in section 
30.1-05-03, to the person who would have been entitled to it were that 
section or part of that section not preempted. 

30.1-05-0S. (2-205) Proceeding for elective share- Time limit. 

l. Except as provided in subsection 2, the election must be made by filing 
in the court and mailing or delivering to the personal representative, if 
any, a petition for the elective share within nine months after the date of 
the decedent's death, or within six months after the probate of the 
decedent's will, whichever limitation later expires. The surviving spouse 
shall serve a copy of the petition for the elective share on, and shall give 
written notice of the time and place set for hearing to persons interested 
in the estate and to the distributees and recipients of portions of the 
augmented estate whose interests wHl may be adversely affected by the 
taking of the elective share. Except as provided in subsection 2, the 
decedent's reelftil'ft8ele eM8te nonprobate transfers to others, described in 
subdivision b of subsection 2 of section 30.1-05-02, is not included 
within the augmented estate for the purpose of computing the elective 
share, if the petition is filed more than nine months after the decedent's 
death. 

2. Within nine months after the decedent's death, the surviving spouse may 
petition the court for an extension of time for making an election. If, 
within nine months after the decedent's death, the spouse gives notice of 
the petition to all persons interested in the decedent's reel8imahle eM8te 
nonprobate transfers to others, the court for cause shown by the 
surviving spouse may extend the time for election. If the court grants the 
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spouse's petition for an extension, the decedent's reelM!Hahle eMete 
nonprobate transfers to others, described in subdivision b of 
subsection 2 of section 30.1-05-02, is not excluded from the augmented 
estate for the purpose of computing the elective-share and supplemental 
elective-share amounts, if the spouse makes an election by filing in the 
court and mailing or delivering to the personal representative, if any, a 
petition for the elective share within the time allowed by the extension. 

3. The surviving spouse may withdraw a demand for an elective share at 
any time before entry of a fmal determination by the court. 

4. After notice and hearing, the court shall determine the elective-share and 
supplemental elective-share amounts, and shall order its payment from 
the assets of the augmented estate or by contribution as appears 
appropriate under 8eetieft 39.1 QS 97 sections 30.1-05-03 and 30.1-05-04. 
If it appears that a fund or property included in the augmented estate 
has not come into the possession of the personal representative, or has 
been distributed by the personal representative, the court nevertheless 
shall flx the liability of any person who has any interest in the fund or 
property or who has possession thereof, whether as trustee or otherwise. 
The proceeding may be maintained against fewer than all persons 
against whom relief could be sought, but no person is subject to 
contribution in any greater amount than the person would have been 
under 8eetieft 39.1 9S 97 sections 30.1-05-03 and 30.1-05-04, had relief 
been secured against all persons subject to contribution. 

5. An order or judgment of the court may be enforced as necessary in suit 
for contribution or payment in other courts of this state or other 
jurisdictions. 

6. A copy of the order or judgment of the court shall be forwarded 
immediately to the tax commissioner by the court. 

30.1-0S-06. (2-206) ~ ef eleetiett ett statttter~ hettefit8 Right of election 
personal to surviving spouse - Incapacitated surviving spouse. If tfte ~ ef ~ 
i:& ~ereisee e,. M ett heftttlf ef tfte sttr·l'i•ift! ~ tfte sttl"'fhift! 91'&ttse's 
ltemesteae aBe¥~ 8ftee, ~ I'P&I'e"', 8ftti family aBe¥~ 8ftee, tf atty; are ~ 
elt8f'!e8 ~ ht!t are itt aeeitieft kt tfte eleeti·. e share atte 9t!l'l'lemeft~ 
eleeti • e share IHB8t:t:rtt8. 

!.: The right of election may be exercised only by a surviving spouse who is 
living when the petition for the elective share is ftled in the court under 
subsection 1 of section 30.1-05-05. If the election is not exercised by the 
surviving spouse personally, it may be exercised on the surviving 
spouse's behalf by the surviving spouse's conservator, guardian, or agent 
under the authority of a power of attorney. 

b If the election is exercised on behalf of a surviving spouse who is an 
incapacitated person, the court shall set aside that portion of the 
elective-share and supplemental elective-share amounts due from the 
decedent's probate estate and recipients of the decedent's nonprobate 
transfers to others under subsections 2 and 3 of section 30.1-05-03 and 
shall appoint a trustee to administer that property for the support of the 
surviving spouse. For the purposes of this subsection, an election on 
behalf of a surviving spouse by an agent under a durable power of 
attorney is presumed to be on behalf of a surviving spouse who is an 
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incapacitated person. The trustee shall administer the trust in 
accordance with the following terms and any additional terms as the 
court determines appropriate: 

~ Expenditures of income and principal may be made in the manner, 
when, and to the extent that the trustee determines suitable and 
proper for the surviving spouse's support, without court order but 
with regard to other support, income, and property of the surviving 
spouse exclusive of benefits of medical or other forms of assistance 
from any state or federal government or governmental agency for 
which the surviving spouse must qualify on the basis of need. 

Q., During the surviving spouse's incapacity, neither the surviving 
spouse nor anyone acting on behalf of the surviving spouse has a 
power to terminate the trust; but if the surviving spouse regains 
capacity, the surviving spouse then acquires the power to terminate 
the trust and acquire full ownership of the trust property free of 
trust, by delivering to the trustee a writing signed by the surviving 
spouse declaring the termination. 

£:. Upon the surviving spouse's death, the trustee shall transfer the 
unexpended trust property in the following order: under the 
residuary clause, if any, of the will of the predeceased spouse 
against whom the elective share was taken, as if that predeceased 
spouse died immediately after the surviving spouse; or to that 
predeceased spouse's heirs under section 30.1-09.1-11. 

30.1-0S-07. (2-207) Cherxi111 !tp8tl8e wMit 8Wilefl tt8!let!t fHifl xi4ft reeei.ed -
Liahilit, ef ethers fer halttllee ef eleeti¥e share Waiver of right to elect and of other 
rights. 

~ Itt e rsreeeeein! fef' ftft eleett¥e Mtere; ~ feHe'Wiin! ltPe ~firM~ 
~ ~ eleeb • e share lt!'ft6tH'H fHHi ~ re8ttee M' e!imiftate ftft1 
eeHtriettbeHs 8tte fPefft ~ eeeeeeHt' s rsreeate e8tltte fHHi reeirsieHts M 
~ eeeeeeftt' 9 reelaimaele ~ 

tt: Amettftts ifteltteee in ~ att~eHtee e8tltte whteft f'lt8!t M' hfwe 
~ ~ ~ stti'Yi • i:ft! spettse e,. te8tltte M' intestate stteeessieft. 

e. Amettftts ifteltteee in ~ att!IHeHtee e8tltte ttfttiep stteei lisieH e .,r 
stteseetteH ~ .,r seebe!t 39.1 9S 92. 

e. AmettHts ineltteee in ~ att~eHtee e8tltte whteft wetH8 hfwe 
~ ~ ~ spettse ettt were eiselftimee. 

e. Amettftt9 ifteltteee in ~ fttt!;ftlefttee e8tltte ttfttiep Stteei lisieft e M 
stteseebeft ~ .,r seebe!t 39.1 9S 92 ttl' ~ ~ arsrsHeaele rsereeHtage 
thereef Fer ~ tsttrrseses .,r tiM stteei..tsieft, ~ "arsrsHeaele 
tsereeHtage" i& twtee ~ eleeb I e share tsereeHtage set fef'th in ~ 
seheettle in stteseebeft + M seebe!t 39.1 9S 91 arsrsrersriate ~ ~ 
~ .,r b!fte ~ spettse fHHi ~ eeeelieHt were mllf'riee ~ eaeh 
Mher. 

~ If; af\er ~ arsrsHeabeH M stteseebeft +; ~ eleeb • e share amettftt i& rtet 
H:ta,o satisftee M' if ~ sttn io ing spettse i& erttitletl ~ e stttstslemefttftl 
eleebve share ftftl8ttftt, ftftl8ttftt9 ineltteee in ~ eeeeeeftt' s rsreeate e8tltte 
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ftfttl ~ ~ ef the aeeeaertt' s reelatmaele eMMe ether tftMt Mft8tlftts 
i:Pre I 8eael) trMlSferrea wHhift Me )'e8ft befere the aeeeeertf S SetHft are 
~ firM te ~ the ttrtsafisfiee bfHttftee ef the eleefi 1 e share 
a!ft8tlOt et' the StlJ'J'le'lfterttal: eleefi I e share Mft8ttftt. =Ffte eeeeaertt' S 
~ e9tMe ftfttl that ~ ef the eeeeeertt' s reelai!ftaele e9tMe are 
96 ~ that ~ fep the ttrtsafisfiee ealflftee ef the eleefi¥e Mtare 
ftfftetlftt et' fep the StlJ'J'letftet\tal: eleefi f e share Mft8tlftt ~ ettttitael:; 
a!'!'8rfiertee ~ the reei!'iertts ef the eeeeeertt's ~ eMMe ftfttl 
~ ~ ef the eeeeeertt's reelatmaele eMMe itt !'r8!'8rfiert le the 
¥8ltte ef tfteito iftterests thePeift.: 

-3-: If; after the al'l'lieafiert ef stteseefierts + ftfttl ~ the eleefi 1 e share M 

Stl!'!'ie!fterttal: eleefi 1e share Mft8ttrtt ~ rtet fttH1 satisfies, the re!ftaitt!ftg 
~ ef the eeeeeertt's reelttirrtaele eMMe ~ 96 ~ ~ ~ fep 
the tlrtSafisfiee eal&nee ef the eleefi f e share et' Stl!'!'ie!fterttal: 
eleefi1e share 8fftetlftt ~ eerttitael:; al'l'erfiertee ~ the reei!'iertts ef 
~ ~ ef the eeeeeertt' s reelttirftaele eMMe itt !'r8!'8rfiert le the 
¥8ltte ef tfteito ittterests thePeift.: 

+. 9rtly ~ reei!'iertts ef the reeii!Hftaele e9tMe eesePieee itt 
stteeinsiert b ef stteseefiert ~ ef 8eetieft 39.1 9S 92, ftfttl the ~ ef 
the reeipiertts ef the reelaintaele e9tMe te the efieftt the ~ h8¥e the 
l'rel'ert:; M its l'reeeeas, are lteble te ft'tftlte e l'reperfiertal eerttriettfiert 
~ sa!isfaetieft M t:he sttrwidn:~ SJ'8t:Me's eleeli•e share &P 

Stl!'!'lemerttal: eleefi 1 e share Mft8ttftt: A- pet'9el't lteble te ft'tftlte 
eerttrie"tttieo ~ ehee!e te gi¥e til' the l'r8!'8f't:i:ertal t'f!ft ef the 
reelttirrtaele e9tMe M te J'ft1 the ¥8ltte ef the 8fftetlftt fet' whteh the 
pet'9el't ~ lieble, 

.L The right of election of a surviving spouse and the rights of the surviving 
spouse to homestead allowance, exempt property, and family allowance, 
or any of them, may be waived, wholly or partially, before or after 
marriage, by a written contract, agreement, or waiver signed by the 
surviving spouse. 

b A surviving spouse's waiver is not enforceable if the surviving spouse 
proves that: 

~ The waiver, if given effect, would reduce the assets or income 
available to the surviving spouse to an amount less than those 
allowed for persons eligible for medical or other forms of assistance 
from any state or federal government or governmental agency for 
which the surviving spouse must qualify on the basis of need; 

12.! The surviving spouse did not execute the waiver voluntarily; or 

£.:. The waiver was unconscionable when it was executed and, before 
execution of the waiver, the surviving spouse: 

ill Was not provided a fair and reasonable disclosure of the 
property or fmancial obligations of the decedent; 

ill Did not voluntarily and expressly waive, in writing, any right 
to disclosure of the property or fmancial obligations of the 
decedent beyond the disclosure provided; and 
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ill Did not have, or reasonably could not have had, an adequate 
knowledge of the property or fmancial obligations of the 
decedent 

1. An issue of unconscionability of a waiver is for decision by the court as 
a matter of law. 

1:. Unless it provides to the contrary. a waiver of • all rights' or equivalent 
language in the property or estate of a present or prospective spouse or 
a complete property settlement entered into after or in anticipation of 
separation or divorce is a waiver of all rights of elective share, 
homestead allowance, exempt property. and family allowance by each 
spouse in the property of the other and a renunciation by each of all 
benefits that would otherwise pass to the person from the other by 
intestate succession or by virtue of any will executed before the waiver or 
property settlement 

SECTION 4. Section 30.1-05-08 of the North Dakota Century Code is 
created and enacted as follows: 

30.1-05-08. (2-208) Protection of payers and other third parties . 

.!.:. Although under section 30.1-05-02 a payment, item of property, or other 
benefit is included in the decedent's nonprobate transfers to others, a 
payer or other third party is not liable for having made a payment or 
transferred an item of property or other benefit to a beneficiary 
designated in a governing instrument, or for having taken any other 
action in reliance on the validity of a governing instrument, upon request 
and satisfactory proof of the decedent's death, before the payer or other 
third party received written notice from the surviving spouse or spouse's 
representative of an intention to file a petition for the elective share or 
that a petition for the elective share has been filed. A payer or other 
third party is liable only for actions taken two or more business days 
after the payer or other third party received written notice of an intention 
to file a petition for the elective share or that a petition for the elective 
share has been filed. The written notice must indicate the name of the 
decedent, the date of the decedent's death, the name of the person 
asserting an interest, the nature of the payment or item of property or 
other benefit, and a statement that the spouse intends to me a petition 
for the elective share or that a petition for the elective share has been 
filed. Any form of service of notice other than that described in 
subsection 2 is not sufficient to impose liability on a payer or other third 
party for actions taken pursuant to the governing instrument. 

b The written notice must be mailed to the payer's or other third-party's 
main office or home by registered mail or served upon the payer or third 
party in the same manner as a summons in a civil action. Notice to a 
sales representative of the payer or other third party does not constitute 
notice to the payer or other third party. Upon receipt of written notice 
of intention to file a petition for the elective share or that a petition for 
the elective share has been filed, a payer or other third party may pay 
any amount owed or transfer or deposit any item of property held by it 
to or with the court having jurisdiction of the probate proceedings 
relating to the decedent's estate, or if no proceedings have been 
commenced, to or with the court having jurisdiction of probate 
proceedings relating to decedents' estates located in the county of the 
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decedent's residence. The availability of an action under this section 
does not prevent the payer or other third party from taking any other 
action authorized by law or the governing instrument. If no probate 
proceedings have been commenced, the payer or other third party shall 
ftle with the court a copy of the written notice received by the payer or 
other third party, with the payment of funds or transfer or deposit of 
property. The court may not charge a filing fee to the payer or other 
third party for any such payment, transfer, or deposit with the court, 
even if no probate proceedings have been commenced before the 
payment, transfer, or deposit The court shall hold the funds or items of 
property and, upon its determination under subsection 4 of section 
30.1-05-05, shall order disbursement in accordance with the 
determination. If no petition is ftled in the court within the specified time 
under subsection 1 of section 30.1-05-05, or, if ftled, the demand for an 
elective share is withdrawn under subsection 3 of section 30.1-05-05, the 
court shall order disbursement to the designated beneficiary. A filing 
fee, if any, may be charged upon disbursement either to the recipient or 
against the funds or property on deposit with the court, in the discretion 
of the court. Payments, transfers, or deposits made to or with the court 
discharge the payer or other third party from all claims under the 
governing instrument or applicable law for the value of amounts paid to 
or items of property transferred to or deposited with the court 

1., Upon petition to the court by the beneficiary designated in a governing 
instrument, the court may order that all or part of the property be paid 
to the beneficiary in an amount and subject to conditions consistent with 
this section. 

SECTION S. AMENDMENT. Section 30.1-06-01 of the North Dakota 
Century Code as created by section 16 of chapter 334 of the 1993 Session Laws is 
amended and reenacted as follows: 

30.I-06-0 I. (2-30 I) Entitlement of spouse - Premarital will. 

1. If the testator's surviving spouse married the testator after the testator 
executed a will, the surviving spouse is entitled to receive, as an intestate 
share, no less than the value of the share of the estate the surviving 
spouse would have received if the testator had died intestate as to that 
portion of the testator's estate, if any, that neither is devised to a child of 
the testator who was born before the testator married the surviving 
spouse and who is not a child of the surviving spouse nor is devised to a 
descendant of such a child or passes under section 30.1-09-05 or 
30.1-09-06 to such a child or to a descendant of such a child, unless: 

a. It appears from the will or other evidence that the will was made in 
contemplation of the testator's marriage to the surviving spouse; 

b. The will expresses the intention that it is to be effective 
notwithstanding any subsequent marriage; or 

c. The testator provided for the spouse by transfer outside the will and 
the intent that the transfer be in lieu of a testamentary provision is 
shown by the testator's statements or is reasonably inferred from the 
amount of the transfer or other evidence. 
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2. In satisfYing the share provided by this section, devises made by the will 
to the testator's surviving spouse, if any, are applied ftrst, and other 
devises, other than a devise to a child of the testator who was born 
before the testator married the surviving spouse and who is not a child 
of the surviving spouse or a devise or substitute gift under section 
30.1-09-05 or 30.1-09-06 to a descendant of such a child, abate as 
provided in section 30.1-20-02. 

SECTION 6. AMENDMENT. Subsection 3 of section 30.1-06-02 of the 
North Dakota Century Code as created by section 16 of chapter 334 of the 1993 
Session Laws is amended and reenacted as follows: 

3. ~ M previeee i:ft stteseetien -l; if !f at the time of execution of the 
will the testator fails to provide in the will for a living child solely 
because the testator believes the child to be dead, the child is entitled to 
share in the estate as if the child were an omitted afterbom; or 
after-adopted child. 

SECTION 7. AMENDMENT. Subsection 2 of section 30.1-07-03 of the 
North Dakota Century Code as created by section 20 of chapter 334 of the 1993 
Session Laws is amended and reenacted as follows: 

2. If the right to an elective share is exercised on behalf of a surviving 
spouse who is an incapacitated person, the personal representative may 
add any unexpended portions payable under the homestead allowance, 
exempt property, and family allowance to the trust established under 
subsection 2 of section 39.1 9S 93 30.1-05-06. 

SECTION 8. AMENDMENT. Section 30.1-09-05 of the North Dakota 
Century Code as amended by section 31 of chapter 3 34 of the 199 3 Session Laws is 
amended and reenacted as follows: 

30.1-09-05. (2-603) Antilapse - Deceased devisee - Class gifts. 

tt: • J'\:lternati • e ~ f'fteftM tftM a deW!e tftM i:& enpressl) ereatee e,. 
t:he will 8ftti; t:tft6er t:he ter!M &f t:he will; ea8 f:alte eft"eet iftMeaEi &f 
~ deW!e ett t:he fl:appel'Hftg &f ette M'" Htere e¥eft!:9; ineltteiftg 
sttP\ hal ef t:he teMateP et' fatlttre te Mtf"tlWe t:he testater, "fl:etfl:er 8ft 

e¥eftt i:& enpressee i:ft eeneitieft preeeeent, eeneitieft stteseettteftt, et' 

atty etfte!' fet"fth A: resitittary elatt8e eenstittttes 8ft alternati 1 e deW!e 
wtf:lot ~ te a ft6Mesitittary deW!e ettly if t:he will speeifteall) 
pre • iees tftat; t:lftMt lap!e ep fatlttre; t:he neMesitittary deWte; ep 

neMesiEittar) ~ i:ft general, 1'8" t:tft6er t:he resiettary ~ 

b. ~ ffteffteer· inelttties 8ft inehiettal wft& fttM te !ttt!'¥i¥e t:he 
teMateP 8ttt wft& wettle lta¥e f:alteft t:tft6er a deW!e i:ft t:he fMrlt ef a 
elaM gift fta8 t:he i:ftei'litittal sttr 1 heEl t:he testater. 

e-: "De..tse· iftelttees 8ft altemati1e deWte; a deW!e i:ft t:he fMrlt ef a 
elaM gift; ftftEi 8ft e~~tereise ef a peweP ef appeintment 

d. ·oe..tsee· irtelttties a elaM ffteffteer if t:he deW!e i:& i:ft t:he fMrlt ef a 
elaM gift; 8ft iftehiettal M eiaM ffteffteer wft& was Eieeeasee at t:he 
ti!'fte t:fte teMatef' enetttee t:fte will M well, M 8ft iflfij I iettal et' elftM 
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member whe WM ffte!t ~ btH whe fftHee te ~ ~ testster, 
ftfttl ftft appeifttee tHt8e!' e pewer ef appeifttment exereiseli e,. ~ 
testster's wilh 

e. "Stepehi:lli' t& e eftile ef ~ sttrwhoirt~, lieeeaseti, er fermer~ ef 
~ teMeter er ef ~ defter ef e pewer ef appeintment, ftfttl rtet ef 
~ testster. 

h "'SttPYilirtz delisee"' er sttr•t•tft~ 8eseett8aftt"' meeM e Ele¥i8ee et-a 
lieseenliant whe fteithe!' prelieeeaseli ~ teMeter rter t& lieelftee te 
ft8¥e prelieeeaseli ~ testeter tHt8e!' seetieft 39.1 99.1 91. 

~ 'Testster' inelttlies ~ lieftee ef e pewer ef appeifttment if ~ 
pewer t& exereiseli ift ~ testster's wilh 

~ If e Ele¥i8ee faM te sttr¥i¥e ~ teMeter ftfttl t& e ~arttiparertt, e 
lieseertliftflt ef e ~artliparent, er e stepehilli ef either ~ teMeter er ~ 
liefter ef e pewer ef appeirttlftent enereiseli e,. ~ testster's will; ~ 
faHe¥im~~ 

e.. B-:lleept as pre iilieli ift sttblii iisien II; if e ~ t& rtet ift ~ ferrrt ef 
e ~ ~ ftfttl ~ lieeeaseli Ele¥i8ee lee¥e! sttrwiiirt~ lieseenliartts, e 
sttbstitttte ~ t& ereetee ift ~ lie'lisee's sttl'\oiiirt~ lieseertliMtts. ~ 
telte e,. representstien ~ preper~ te whieh ~ Ele¥i8ee wettlli ft8¥e 
6eeft erttitiee hM ~ tie¥tsee sttr'ti.eli ~ testster. 

h. B-:lleept as pre iilieli ift sttblihisien II; if e ~ t& ift ~ ferrrt ef e 
~ .~ ~ ~ e ~ ~ ~ "ti~se~nli~ts:, !fteift ef ~ 
~ !ftetr?, "fle::lt ef ~tift!; relatt • es , famil~ , er e ~ 
lieseribeli e,. IMt~a~e ef stfrtHer ifttpert; e sttbstitttte ~ t& ereetee 
ift ~ lieeeaseli tie¥tsee er tie Iisee' s sttr.; • itt~ lieseenliartts. The 
preper~ te whteft ~ tiewisees wettlli ft8¥e 6eeft erttitiee hM eH ef 
~ sttr.; • eli ~ testeter ~ te ~ Stlf"'l i • ift~ tie iisees Mtli ~ 
sttrf'i·irt~ tieseeft88ftm M Seeeflseti 8ewisees . .Etteft sttPYi\irt~ Ele¥i8ee 
~ ~ sftere te whi:eft ~ Ele¥i8ee wettlli ft8¥e 6eeft erttitiee hM 
~ lieeeaseli liewisees sttriiweli ~ testster . .Etteft lieeeaseli lie Iisee's 
StiM. m~ lieseertli8ftts wfte ftf'e sttbstitttteli fep ~ lieeeaseli Ele¥i8ee 
telte e,. representstiert ~ sft8:re te whieh thet tieeeaseli Ele¥i8ee 
wettlli ft8¥e 6eeft etttitlee hM ~ tieeeaseli Ele¥i8ee sttl'\oi • eli ~ 
testster. Fer ~ pttrpeses ef ~ sttbliiiisien, 'lieeeaseli lie•lisee· 
meeM a ~ member whe fftHee te ~ ~ teMeter ftfttl lea 
ette ep fttePe st:Jr¥i•itt! 8eseen8arttit. 

e. Fer pttrpeses ef seeti6ft 39.1 99 83, werli8 ef sttl'\oiwership, !tttelt as 
ift e ~ te Mt ifltii iilittel !if ~ iftlii • ilittal sttf"'l i • es me!; er ift e 
~ te ~ sttrii•ift! ehi:llirert", ftf'e net; ift ~ absenee ef 
aliliitiertal e • ilienee, e sttflieient iftliieatiert ef ftft ifltertt eerttr8f'~ te 
~ appHeatiert ef ~ ~ 

&: If ~ will ~ ftft alternati • e ee¥ise w!ttt respeet te e ee¥ise fer 
whteft e sttbstitttte ~ t& ereetee e,. sttbliiiisiert e er b; ~ 
sttbstittlte ~ t& sttperselieli e,. ~ alternatiwe ~ ~ if Mt 

enpressl~ tiesi~rtateli tie¥tsee ef ~ alterrtati ,re ~ t& etttitlee te 
telte ttflfier ~ wilh 
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e. ~ ~ lafl~tta~e ereattfl~ a pewep ef I!J'J'&ifltnteflt exl'ressl' 
exelttdes ~ stthstiatttefl ef ~ deseef!dftflts ef att &J'J'&ifltee fer ~ 
&J'J'&ifttee, a sttr • h iflg deseef!daflt ef a deee~tsed &J'J'&intee ef a 
pewep ef I!J'J'&intnteflt eatt he stthstitttted fer ~ &J'J'&ifltee tttttieP 
t:lM seetiett; n hether M flet ~ deseef!dftftt ~ 8ft eejeet ef ~ 
peweP: 

~ If tttttieP stthseettefl ~ stthstitttte ~ ttPe ereatee attd flet Sttl'erseded 
with ~ te ffte!'e thart Mt8 fie¥t!e attd ~ ~ ttPe altePflatt • e 
~ Mt8 te ~ 6theP; ~ detel"H'linattefl ef whieft ef ~ stthstitttte 
~ ~ eifeet ~ resel•ed M ~ 

a. ~ M J'P8 ..;ded itt stthdi ..;siefl b; ~ ~ J'P&J'erey ~ 
tttttieP ~ J'l'iml!r' stthstitttte ~ 

b. If there ~ a 'ettfl~er !l:efler~tttefl tieome; ~ ~ J'P&J'epey ~ 
tttttieP ~ 'ettflger !ieflei atiefl sttestitttte ~ attd rtet tttttieP ~ 
J'Pifflar' sttestitttte ~ 

~ *Priffl~ ~ ffteeM ~ fie¥t!e that wettle fta¥e talteft 
eifeet had aH ~ deeeased de ..;sees ef ~ alterflatt • e ~ 
w-fte left stti"vh'2ft~ deseef!d&flts sttr.,; • ed ~ testater. 

~ *Prii'ftary stthstitttte ~ ffteftM ~ stthstitttte ~ ereatee with 
~ te ~ J'M&r, ~ 

~ "Yettfl!l:er !ieflerattefl ~ ffteeM a fie¥t!e that ~ te a 
deseef!daflt ef a fie¥t!ee ef ~ J'Pifflttry tieome; ~ att 
alterflatt • e fie¥t!e with ~ te ~ J'Pifflar' tieome; ~ a 
fie¥t!e fer whieft a stthstitttte ~ ~ ereated, attd wettle fta¥e 
talteft eifeet had aH ~ deeeased de ..;sees w-fte left sttr.,; .,;"~ 
deseef!dl!flts sttr..;.ed ~ te8tatet' exeept ~ deeeased fie¥t!ee 
M de • isees ef ~ J'Pimar' ~ 

~ *Yettflger !l:efler~ttiefl sttestitttte ~ ffteftM ~ stthstitttte ~ 
ereatee with ~ te ~ y ettflger gefleratiefl ~ If a 
devisee who is a grandparent or a lineal descendant of a 
grandparent of the testator is dead at the time of execution of 
the will, fails to survive the testator, or is treated as if the 
devisee predeceased the testator, the issue of the deceased 
devisee who survive the testator by one hundred twenty hours 
take in place of the deceased devisee and if they are all of the 
same degree of kinship to the devisee they take equally, but if 
of unequal degree, then those of more remote degree take by 
representation. One who would have been a devisee under a 
class gift if that person had survived the testator is treated as a 
devisee for purposes of this section where that person's death 
occurred before or after the execution of the will. 

SECTION 9. AMENDMENT. Section 30.1-09-07 of the North Dakota 
Century Code as amended by section 33 of chapter 334 of the 1993 Session Laws is 
amended and reenacted as follows: 
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Inerease Change m securities Accessions 

1. If a testator e~eetttes e will tftet ~ intended a specific devise of 
certain securities 8ftt! the testeter theft ewfte8 seettrities tftet rBeet the 
~tien itt the will; the 8e¥i!e iftelttees aeeitienal seettrities ewfte8 e,. 
the testeteP et 8eet:h te the ~ the aeeitienal seettrities were aettttiree 
e,. the testeter f!fter the will WM eueetttee M e re8tHt ef the testster's 
ewnersftil' ef the eeserieee seettrities 8ftt! ere seettrities ef ftft1 ef the 
feHe'¥1ift~ type& rather than the equivalent value thereof. the specific 
devisee is entitled only to: 

a. Seettrities ef the !M'fte er~mlir:atien aettttiree e,. l'eMeft ef eetieft 
initiate& e,. the er~mlir:atien er ftft1 stteeesser, relete8; er aettttirin~ 
ergarti!!atieft, eJteht8irt! ftft1 aeE{ttire8 e,. e3fereise ef }'ttrehase 
8!'tiens. As much of the devised securities as is a part of the estate 
at the time of the testator's death. 

b. Seettrities ef enether er~amr:atien aettttire8 M e re8tHt ef e ~ 
eenseli8Btien, reer~mlir:Btien, er ether 8istrietttien e,. the 
er~mlir:atien er ftft1 stteeesser, relete8; er aettttirin~ er~Miir:atien. 
Any additional or other securities of the same entity owned by the 
testator by reason of action initiated by the entity excluding any 
acquired by exercise of purchase options. 

c. Seettrities ef the !M'fte er~mlir:atien aettttire8 M e re8tHt ef e ~ ef 
rein•est!ftent. Securities of another entity owned by the testator as a 
result of a merger, consolidation, reorganization, or other similar 
action initiated by the entity. 

~ Any additional securities of the entity owned by the testator as a 
result of a plan of reinvestment. 

2. Distributions itt ee8ft before death with respect to a 8eseriee8 specifically 
devised security not provided for in subsection 1 are not part of the 
specific devise. 

SECfiON 10. AMENDMENT. Section 30.1-09-08 of the North Dakota 
Century Code as amended by section 34 of chapter 334 of the 1993 Session Laws is 
amended and reenacted as follows: 

30.1-09-08. (2-606) Nonademption of specific devises - Unpaid proceeds of 
sale, condemnation, or insurance - Sale by conservator er .,... 

l. A specific devisee has the right to the specifically devised property in the 
testator's estate at death and: 

a. Any balance of the purchase price, together with any security 
interest, owing from a purchaser to the testator at death by reason 
of sale of the property. 

b. Any amount of a condemnation award for the taking of the 
property unpaid at death. 

c. Any proceeds unpaid at death on flre or casualty insurance on or 
other recovery for injury to the property. 
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d. Property owned by the testator at death and acquired as a result of 
foreclosure, or obtained in lieu of foreclosure, of the security interest 
for a specifically devised obligation. 

e. aeM M' t:ertgiele l'ersertal J'P6J'er~ 6Wftefi ey t:he ~ M tieMft 
whteft t:he ~ aeqtt!ree M a rel'laeemertt fer SJ'eeifteaH~ 8e¥t8e8 
real M' t:ftrtgiele l'ersertal J'P6J'er~. 

2. If specifically devised property is sold or mortgaged by a conservator or 
by an agent acting within the authority of a durable power of attorney 
for an incapacitated principal, or if a condemnation award, insurance 
proceeds, or recovery for injury to the property are paid to a 
conservator or to an agent acting within the authority of a durable 
power of attorney for an incapacitated principal, the specific devisee has 
the right to a general pecuniary devise equal to the net sale price, the 
amount of the unpaid loan, the condemnation award, the insurance 
proceeds, or the recovery. This subsection does not apply if, after the 
sale, mortgage, condemnation, casualty, or recovery, it was adjudicated 
that the testator's incapacity ceased and the testator survived the 
adjudication by one year. 

~ The right of a specific devisee under this subsection ~ is reduced by any 
right the devisee has under subsection 1. 

4: FM' t:he J'tlPJ'6Ses ef t:he referertees itt stteseeliert ~ ~ a eertservater, 
stteseeliert ~ tl6e8 rtet f1l't"l1 if 8ftep t:he MHe; mertgage, eerteeftlftatiert, 
easttal~, M' reee • er~, tt Wf1S a8jtt8ieate8 t:ftttt t:he test:eter's ifteftJ'&ei~ 
eeesetl f1ftti t:he ~ sttr IIi • eEl t:he a8jtt8iealiert ey erte !)'ettf':' 

~ FM' t:he J'tlPJ'eses ef t:he referertees itt stteseeliert ~ ~ f1ft agertt aetittg 
wifftift t:he atttheri~ ef a 8t:trttele pewer ef atterrte~ fer f1ft inef1J'fteit:ftte8 
J'PirteiJ'al, "irte8J'f1eit:ete8 J'PirteiJ'al" l'ftetlM f1 J'PirteiJ'al whe i:!t f1ft 

irtef1J'f1eit:ete8 f'erset't; rte a8jtt8ieatiert ef iftef1J'f1ei~ hefere tieMft i:!t 
rteeessary , f1ftti t:he aets ef f1ft agertt wifftift t:he atttheri~ ef a 8t:trttele 
pewet' ef atterrtey ttre J'PeSttl'ftee ~ M fer 8ft inef1J'f1eit:fttee J'PifteiJ'al. 

SECTION 11. AMENDMENT. Section 30.1-09-10 of the North Dakota 
Century Code as amended by section 36 of chapter 334 of the 1993 Session Laws is 
amended and reenacted as follows: 

30.1-09-l 0. (2-608) Exercise of power of appointment. Itt t:he aesertee ef a 
reqtttrel'fteftt t:ftttt f1 pewer ef f1J'J'6tRt'l'ftertt ee e*ereisee ey f1 referertee, M' ey 8ft 

~ M' speeifte referertee, ~ t:he pewer; a !! general residuary clause in a will, or 
a will making general disposition of all of the testator's property, e*l'resses f1ft 

irtterttiert ~ does not exercise a power of appointment held by the testator ettly if t:he 
J'6Wet' i:!t a ~ pewer f1ftti t:he ereating iftst! ttl'ftertt tl6e8 rtet eeftt8ift a gift if t:he 
J'6Wet' i:!t rtet exereisee M' t:he testater's wiH manifests f1ft unless specific reference is 
made to the power or there is some other indication of intention to include the 
property subject to the power. 

SECTION 12. AMENDMENT. Section 30.1-09.1-02 of the North Dakota 
Century Code as created by section 39 of chapter 334 of the 1993 Session Laws is 
amended and reenacted as follows: 

30.1-09.1-02. (2-702) Requirement of survival by one hundred twenty hours. 
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1. For the purposes of this title, ~ fep ptti"J'eses 6f seetierts 39.1 31 21 
~ett~ 39.1 31 39, ftfttl except as provided in subsection 4 an 
individual who is not established by clear and convincing evidence to 
have survived an event, including the death of another individual, by one 
hundred twenty hours is deemed to have predeceased the event. 

2. Except as provided in subsection 4 ftfttl ~ fep tt ~ re~is~ere8 
ift eerteAeillF) f.erftt ttrttieP seetierts 39.1 31 21 ~ett~fl 39.1 31 39, for 
purposes of a provision of a governing instrument that relates to an 
individual surviving an event, including the death of another individual, 
an individual who is not established by clear and convincing evidence to 
have survived the event by one hundred twenty hours is deemed to have 
predeceased the event. 

3. Except as provided in subsection 4, if it is not established by clear and 
convincing evidence that one of two coowners with right of survivorship 
survived the other coowner by one hundred twenty hours, one-half of the 
property passes as if one had survived by one hundred twenty hours and 
one-half as if the other had survived by one hundred twenty hours and 
there are more than two coowners and it is not established by clear and 
convincing evidence that at least one of them survived the others by one 
hundred twenty hours, the property passes in the proportion that one 
bears to the whole number of coowners. For purposes of this 
subsection, the term • coowners with right of survivorship• includes joint 
tenants, tenants by the entireties, and other coowners of property or 
accounts held under circumstances that entitles one or more to the whole 
of the property or account on the death of the other or others. 

4. ~ ~ tiee8 rtet ftJ'Pl1 Survival by one hundred twenty hours is not 
required if: 

a. The governing instrument contains some language dealing explicitly 
with simultaneous deaths or deaths in a common disaster and that 
language is operable under the facts of the case; 

b. The governing instrument expressly indicates that an individual is 
not required to survive an event, including the death of another 
individual, by any specific period or expressly requires the 
individual to survive the event by a specific period; but survival of 
the event or the specified period must be established by clear and 
convincing evidence; 

c. Imposition of a one-hundred-twenty-hour requirement of survival 
would cause a nonvested property interest or a power of 
appointment to fail to qualifY for validity under subdivision a of 
subsection 1, subdivision a of subsection 2, or subdivision a of 
subsection 3 of section 47-02-27.1, or to become invalid under 
subdivision b of subsection 1, subdivision b of subsection 2, or 
subdivision b of subsection 3 of section 47-02-27.1; but survival 
must be established by clear and convincing evidence; or 

d. The application of ~ ~ a one-hundred-twenty-hour 
requirement of survival to multiple governing instruments would 
result in an unintended failure or duplication of a disposition; but 
survival must be established by clear and convincing evidence. 
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5. a. A payer or other third party is not liable for having made a 
payment or transferred an item of property or any other benefit to a 
beneficiary designated in a governing instrument who, under this 
section, is not entitled to the payment or item of property, or for 
having taken any other action in good faith reliance on the 
beneficiary's apparent entitlement under the terms of the governing 
instrument, before the payer or other third party received written 
notice of a claimed lack of entitlement under this section. A payer 
or other third party is liable for a payment made or other action 
taken after the payer or other third party received written notice of 
a claimed lack of entitlement under this section. 

b. Written notice of a claimed lack of entitlement under subdivision a 
must be mailed to the payer's or other third party's main office or 
home by registered mail or served upon the payer or other third 
party in the same manner as a summons in a civil action. Upon 
receipt of written notice of a claimed lack of entitlement under this 
section, a payer or other third party may pay any amount owed or 
transfer or deposit any item of property held by it to or with the 
court having jurisdiction of the probate proceedings relating to the 
decedent's estate, or if no proceedings have been commenced, to or 
with the court having jurisdiction of probate proceedings relating to 
decedents' estates located in the county of the decedent's residence. 
The court shall hold the funds or item of property and, upon its 
determination under this section, shall order disbursement in 
accordance with the determination. Payments, transfers, or deposits 
made to or with the court discharge the payer or other third party 
from all claims for the value of amounts paid to or items of 
property transferred to or deposited with the court. 

6. a. A person who purchases property for value and without notice, or 
who receives a payment or other item of property in partial or full 
satisfaction of a legally enforceable obligation, is neither obligated 
under this section to return the payment, item of property, or 
benefit nor is liable under this section for the amount of the 
payment or the value of the item of property or benefit But a 
person who, not for value, receives a payment, item of property, or 
any other benefit to which the person is not entitled under this 
section is obligated to return the payment, item of property, or 
benefit, or is personally liable for the amount of the payment or the 
value of the item of property or benefit, to the person who is 
entitled to it under this section. 

b. If this section or any part of this section is preempted by federal law 
with respect to a payment, an item of property, or any other benefit 
covered by this section, a person who, not for value, receives the 
payment, item of property, or any other benefit to which the person 
is not entitled under this section is obligated to return the payment, 
item of property, or benefit, or is personally liable for the amount of 
the payment or the value of the item of property or benefit, to the 
person who would have been entitled to it were this section or part 
of this section not preempted. 

SECTION 13. AMENDMENT. Subdivision b of subsection 1 of section 
30.1-09.1-06 of the North Dakota Century Code as created by section 39 of 
chapter 334 of the 1993 Session Laws is amended and reenacted as follows: 
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b. *Beneficiary• means the beneficiary of a beneficiary designation 
under which the beneficiary must survive the decedent and includes 
a class member if the beneficiary designation is in the form of a 
class gift and includes an individual or class member who was 
deceased at the time the beneficiary designation was executed as 
well as an individual or class member who was then living but who 
failed to survive the decedent, but excludes a joint tenant of a joint 
tenancy with the right of survivorship and a party to a joint and 
survivorship account 

SECTION 14. AMENDMENT. Subdivision b of subsection 2 of section 
30.1-09.1-06 of the North Dakota Century Code as created by section 39 of 
chapter 334 of the 1993 Session Laws is amended and reenacted as follows: 

b. Except as provided in subdivision d, if the beneficiary designation is 
in the form of a class gift, other than a beneficiary designation to 
*issue*, "descendants", "heirs of the body*, "heirs*, *next of kin*, 
"relatives*, *family*, or a class described by language of similar 
import, a substitute gift is created in the surviving descendants of 
!!!!:£ deceased beneficiary ef 'eertetteiM'ies' sttr. i f.tot~ eeseertthtftts. 
The property to which the beneficiaries would have been entitled 
had all of them survived the decedent passes to the surviving 
beneficiaries and the surviving descendants of the deceased 
beneficiaries. Each surviving beneficiary takes the share to which 
the surviving beneficiary would have been entitled had the deceased 
beneficiaries survived the decedent Each deceased beneficiary's 
surviving descendants who are substituted for the deceased 
beneficiary take by representation the share to which the deceased 
beneficiary would have been entitled had the deceased beneficiary 
survived the decedent. For the purposes of this subdivision, 
*deceased beneficiary* means a class member who failed to survive 
the decedent and left one or more surviving descendants. 

SECTION IS. AMENDMENT. Section 30.1-09.1-07 of the North Dakota 
Century Code as created by section 39 of chapter 334 of the 1993 Session Laws is 
amended and reenacted as follows: 

30.1-09.1-07. (2-707) Survivorship with respect to future interests under the 
terms of a trust - Substitute takers. 

1. In this section: 

a. *Alternative future interest• means to an expressly created future 
interest that can take effect in possession or enjoyment instead of 
another future interest on the happening of one or more events, 
including survival of an event or failure to survive an event, whether 
an event is expressed in condition-precedent, condition-subsequent, 
or any other form. A residuary clause in a will does not create an 
alternative future interest with respect to a future interest created in 
a nonresiduary devise in the will, whether or not the will specifically 
provides that lapsed or failed devises are to pass under the 
residuary clause. 

b. *Beneficiary* means the beneficiary of a future interest and includes 
a class member if the future interest is in the form of a class gift. 
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c. ·aass member· includes an individual who fails to survive the 
distribution date but who would have taken under a future interest 
in the form of a class gift had the individual survived the 
distribution date. 

d. "Distribution date•, with respect to a future interest, means the time 
when the future interest is to take effect in possession or enjoyment. 
The distribution date need not occur at the beginning or end of a 
calendar day, but can occur at a time during the course of a day. 

e. "Future interest• includes an alternative future interest and a future 
interest in the form of a class gift. 

f. "Future interest under the terms of a trust• means a future interest 
that was created by a transfer creating a trust or to an existing trust 
or by an exercise of a power of appointment to an existing trust, 
directing the continuance of an existing trust, designating a 
beneficiary of an existing trust, or creating a trust. 

g. "Surviving beneficiary• or "surviving descendant• means a 
beneficiary or a descendant who neither predeceased the 
distribution date nor is deemed to have predeceased the distribution 
date under section 30.1-09.1-02. 

2. A future interest under the terms of a trust is contingent on the 
beneficiary's surviving the distribution date. If a beneficiary of a future 
interest under the terms of a trust fails to survive the distribution date, 
the following apply: 

a. Except as provided in subdivision d, if the future interest is not in 
the form of a class gift and the deceased beneficiary leaves surviving 
descendants, a substitute gift is created in the beneficiary's surviving 
descendants. They take by representation the property to which the 
beneficiary would have been entitled had the beneficiary survived 
the distribution date. 

b. Except as provided in subdivision d, if the future interest is in the 
form of a class gift, other than a future interest to "issue·, 
"descendants•, "heirs of the body", •heirs", 'next of kin•, 'relatives•, 
or "family•, or a class described by language of similar import, a 
substitute gift is created in the surviving descendants of any 
deceased beneficiary et" eeftefieillt'ies' sttr;ii.fi! eeseeftlittftt!!. The 
property to which the beneficiaries would have been entitled had all 
of them survived the distribution date passes to the surviving 
beneficiaries and the surviving descendants of the deceased 
beneficiaries. Each surviving beneficiary takes the share to which 
the surviving beneficiary would have been entitled had the deceased 
beneficiaries survived the distribution date. Each deceased 
beneficiary's surviving descendants who are substituted for the 
deceased beneficiary take by representation the share to which the 
deceased beneficiary would have been entitled had the deceased 
beneficiary survived the distribution date. For the purposes of this 
paragraph, • deceased beneficiary' means a class member who failed 
to survive the distribution date and left one or more surviving 
descendants. 
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c. For purposes of section 30.1-09.1-01. words of survivorship 
attached to a future interest are not, in the absence of additional 
evidence, a sufficient indication of an intent contrary to the 
application of this eeeiteft section. Words of survivorship include 
words of survivorship that relate to the distribution date or to an 
earlier or an unspecified time, whether those words of survivorship 
are expressed in condition-precedent, condition-subsequent, or any 
other fonn. 

d. If a governing instrument creates an alternative future interest with 
respect to a future interest for which a substitute gift is created by 
subdivision a or b, the substitute gift is superseded by the 
alternative future interest only if an expressly designated beneficiary 
of the alternative future interest is entitled to take in possession or 
enjoyment 

3. If, under subsection 2, substitute gifts are created and not superseded 
with respect to more than one future interest and the future interests are 
alternative future interests, one to the other, the determination of which 
of the substitute gifts takes effect is resolved as follows: 

a. Except as provided in subdivision b, the property passes under the 
primary substitute gift. 

b. If there is a younger-generation future interest, the property passes 
under the younger-generation substitute gift and not under the 
primary substitute gift. 

c. In this subsection: 

(1) • Primary future interest" means the future interest that would 
have taken effect had all the deceased beneficiaries of the 
alternative future interest who left surviving descendants 
survived the distribution date. 

(2) "Primary substitute gift' means the substitute gift created with 
respect to the primary future interest 

(3) 'Younger-generation future interest• means a future interest 
that is to a descendant of a beneficiary of the primary future 
interest, is an alternative future interest with respect to the 
primary future interest, is a future interest for which a 
substitute gift is created, and would have taken effect had all 
the deceased beneficiaries who left surviving descendants 
survived the distribution date except the deceased beneficiary 
of beneficiaries of the primary future interest 

(4) 'Younger-generation substitute gift' means the substitute gift 
created with respect to the younger-generation future interest. 

4. If Except as provided in subsection 5, if, after the application of 
subsections 2 and 3, there is no surviving taker, the property passes in 
the following order: 

a. If the trust was created in a nonresiduary devise in the transferor's 
will or in a codicil to the transferor's will, the property passes under 
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the residuary clause in the transferor's will; for purposes of this 
section, the residuary clause is treated as creating a future interest 
under the terms of a trust 

b. If no taker is produced by the application of subdivision a, the 
property passes to the transferor's heirs under section 30.1-09.1-11. 

~ If, after the application of subsections 2 and 3, there is no surviving 
taker and if the future interest was created by the exercise of a power of 
appointment: 

~ The property passes under the donor's gift-in-default clause, if any, 
which clause is treated as creating a future interest under the terms 
of a trust; and 

!2..: If no taker is produced by the application of subdivision a, the 
property passes as provided in subsection 4. For purposes of 
subsection 4, *transferor· means the donor if the power was a 
nongeneral power and means the donee if the power was a general 
power. 

SECTION 16. AMENDMENT. Section 30.1-09.1-09 of the North Dakota 
Century Code as created by section 39 of chapter 334 of the 1993 Session Laws is 
amended and reenacted as follows: 

30.1-09.1-09. (2-709) :Representatien - Per capita at each generation 
- Representation - Per stirpes. 

1. In this section: 

a. "Deceased child' or *deceased descendant' means a child or a 
descendant who either predeceased the distribution date or is 
deemed to have predeceased the distribution date under section 
30.1-09.1-02. 

b. 'Distribution date', with respect to an interest, means the time when 
the interest is to take effect in possession or enjoyment The 
distribution date need not occur at the beginning or end of a 
calendar day, but can occur at a time during the course of a day. 

c. *Surviving ancestor', *surviving child', or 'surviving descendant' 
means an . ancestor, a child, or a descendant who neither 
predeceased the distribution date nor is deemed to have 
predeceased the distribution date under section 30.1-09.1-02. 

2. If 8ft epplieehle ~ M a governing instrument calls for property to 
be distributed ~ representet:iert • M • per capita at each generation •, the 
property is divided into as many equal shares as there are surviving 
descendants in the generation nearest to the designated ancestor which 
contains one or more surviving descendants and deceased descendants in 
the same generation who left surviving descendants, if any. Each 
surviving descendant in the nearest generation is allocated one share. 
The remaining shares, if any, are combined and then divided in the same 
manner among the surviving descendants of the deceased descendants as 
if the surviving descendants who were allocated a share and their 
surviving descendants had predeceased the distribution date. 
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3. If an applicable statute or a governing instrument calls for property to 
be distributed *by representation• or 'per stirpes•, the property is divided 
into as many equal shares as there are surviving children of the 
designated ancestor and deceased children who left surviving 
descendants. Each surviving child is allocated one share. The share of 
each deceased child with surviving descendants is divided in the same 
manner, with subdivision repeating at each succeeding generation until 
the property is fully allocated among surviving descendants. 

4. For the purposes of subsections 2 and 3, an individual who is deceased 
and left no surviving descendant is disregarded, and an individual who 
leaves a surviving ancestor who is a descendant of the designated 
ancestor is not entitled to a share. 

SECfiON 17. AMENDMENT. Section 30.1-09.1-11 ofthe North Dakota 
Century Code as created by section 39 of chapter 334 of the 1993 Session Laws is 
amended and reenacted as follows: 

30.1-09.1-11. (2-7ll) Future interests in heirs and like. If an applicable 
statute or a governing instrument calls for a present or future distribution to or 
creates a present or future interest in a designated individual's *heirs*, *heirs at law', 
·next of kin•, ·relatives*, or 'family•, or language of similar import, the property 
passes to those persons, including the state ttftfiep 9eetieft 39.1 94 9S, and in such 
shares as would succeed to the designated individual's intestate estate under the 
intestate succession law of the designated individual's domicile if the designated 
individual died when the disposition is to take effect in possession or enjoyment. If 
the designated individual's surviving spouse is living but is remarried at the time the 
disposition is to take effect in possession or enjoyment. the surviving spouse is not an 
heir of the designated individual. 

SECfiON 18. AMENDMENT. Subsection 4 of section 30.1-10-01 as 
created by section 40 of chapter 334 of the 1993 Session Laws is amended and 
reenacted as follows: 

4. The effects of disclaimer are: 

a. If property or an interest therein devolves to a disclaimant under a 
testamentary instrument. under a power of appointment exercised 
by a testamentary instrument. or under the laws of intestacy, and 
the decedent has not provided for another disposition of that 
interest, should it be disclaimed, or of disclaimed or failed interests 
in general, the disclaimed interest devolves as if the disclaimant had 
predeceased the decedent. but if by law or under the testamentary 
instrument the descendants of the disclaimant would tftlte tfte 
eiselaiffumt's share in the disclaimed interest by representation or 
otherwise were the disclaimant to predecease the decedent. then the 
disclaimed interest passes by representation, or passes as directed 
by the governing instrument. to the descendants of the disclaimant 
who survive the decedent. A future interest that takes effect in 
possession or enjoyment after the termination of the estate or 
interest disclaimed takes effect as if the disclaimant had predeceased 
the decedent. A disclaimer relates back for all purposes to the date 
of death of the decedent. 

b. If property or an interest therein devolves to a disclaimant under a 
nontestamentary instrument or contract and the instrument or 
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contract does not provide for another disposition of that interest, 
should it be disclaimed, or of disclaimed or failed interests in 
general, the disclaimed ifflerM interest devolves as if the disclaimant 
has predeceased the effective date of the instrument or contract, but 
if by law or under the nontestamentary instrument or contract the 
descendants of the disclaimant would ~ ~ eisehttt'ftllftt' s share in 
the disclaimed interest by representation or otherwise were the 
disclaimant to predecease the effective date of the instrument, then 
the disclaimed interest passes by representation, or passes as 
directed by the governing instrument, to the descendants of the 
disclaimant who survive the effective date of the instrument A 
disclaimer relates back for all purposes to that date. A future 
interest that takes effect in possession or enjoyment at or after the 
termination of the disclaimed interest takes effect as if the 
disclaimant had died before the effective date of the instrument or 
contract that transferred the disclaimed interest 

c. The disclaimer or the written waiver of the right to disclaim is 
binding upon the disclaimant or person waiving and all persons 
claiming through or under either of them. 

SECTION 19. AMENDMENT. Subsections 5, 8, and 9 of section 
30.1·10-03 of the North Dakota Century Code as created by section 40 of 
chapter 334 of the 1993 Session Laws are amended and reenacted as follows: 

5. Provisions of a governing instrument whteft ttPe rtet tet'ekee e,. ~ 
seetieft are given effect as if the killer disclaimed all revoked provisions 
revoked by this section or, in the case of a revoked nomination in a 
fiduciary or representative capacity, as if the killer predeceased the 
decedent. 

8. a. A payer or other third party is not liable for having made a 
payment or transferred an item of property or any other benefit to a 
beneficiary designated in a governing instrument affected by an 
intentional and felonious killing, or for having taken any other 
action in ~ feitft reliance on the validity of the governing 
instrument, upon request and satisfactory proof of the decedent's 
death, before the payer or other third party received written notice 
of a claimed forfeiture or revocation under this section. A payer or 
other third party does not have a duty or obligation to make any 
determination as to whether the decedent was a victim of a 
felonious killing or to seek any evidence with respect to a felonious 
killing even if the circumstances of the decedent's death are 
suspicious or questionable as to the beneficiary's participation in 
any such felonious killing. A payer or other third party is only 
liable for tt paymeftt !!ttt8e ttr ~ ttetieft actions taken two or 
more business days after the actual receipt by the payer or other 
third party reeei • ee Qf written notice ef tt elaimee ferfeitttt"e ttr 

re • eeatieft tHMieP tiM seetieft. The payer or other third party may 
be liable for actions taken pursuant to the governing instrument 
only if the form of service is that described in subdivision b. 

b. The written notice must indicate the name of the decedent, the 
name of the person asserting an interest, the nature of the payment 
or item of property or other benefit, and a statement that a claim of 
forfeiture or revocation is being made under this section. Written 
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notice of a claimed forfeiture or revocation under this subsection 
must be mailed to the payer's or third party's main office or home 
by registered mail or served upon the payer or other third party in 
the same manner as a summons in a civil action. Notice to a sales 
representative of the payer or other third party does not constitute 
notice to the payer or other third party. Upon receipt of written 
notice of a claimed forfeiture or revocation under this section, a 
payer or other third party may pay any amount owed or transfer or 
deposit any item of property held by it to or with the court having 
jurisdiction of the probate proceedings relating to the decedent's 
estate, or if no proceedings have been commenced, to or with the 
court having jurisdiction of probate proceedings relating to 
decedents' estates located in the county of the decedent's residence. 
In addition to the actions available under this section, the payer or 
other third party may take any action authorized by law or the 
governing instrument. If no probate proceedings have been 
commenced, the payer or other third party shall flle with the court a 
copy of the written notice received by the payer or other third party, 
with the payment of funds or transfer or deposit of property. The 
court may not charge a filing fee to the payer or other third party 
for the payment to the court of amounts owed or transferred to or 
deposit with the court of any item of property. even if no probate 
proceedings have been commenced before the payment, transfer, or 
deposit. The court shall hold the funds or item of property and, 
upon its determination under this section, shall order disbursement 
in accordance with the determination. A filing fee, if any. may be 
charged upon disbursement either to the recipient or against the 
funds or property on deposit with the court, in the discretion of the 
court. Payments, transfers, or deposits made to or with the court 
discharge the payer or other third party from all claims for the 
value of amounts paid to or items of property transferred to or 
deposited with the court. 

9. a. A ~ bona fide purchaser who purchases property fef' ¥ttHte 
f:tfttl ~ rtetiee, or who receives a payment or other item of 
property in partial or full satisfaction of a legally enforceable 
obligation, is neither obligated under this section to return the 
payment, item of property, or benefit nor liable under this section 
for the amount of the payment or the value of the item of property 
or benefit. But a person who, not for value, receives a payment, 
item of property, or any other benefit to which the person is not 
entitled under this section is obligated to return the payment, item of 
property, or benefit, or is personally liable for the amount of the 
payment or the value of the item of property or benefit, to the 
person who is entitled to it under this section. 

b. If this section or any part of this section is preempted by federal 
law, other than the federal Employee Retirement Income Security 
Act of 1974, as amended, with respect to a payment, an item of 
property, or any other benefit covered by this section, a person 
who, not for value, receives the payment, item of property, or any 
other benefit to which the person is not entitled under this section is 
obligated to return the payment, item of property, or benefit or is 
personally liable for the amount of the payment or the value of the 
item of property or benefit, to the person who would have been 
entitled to it were this section or part of this section not preempted. 
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SECTION 20. AMENDMENT. Subsections 4, 7, and 8 of section 
30.1-10-04 of the North Dakota Century Code as created by section 40 of 
chapter 334 of the 1993 Session Laws are amended and reenacted as follows: 

4. Provisions of a governing instrument thM ttPe l'tM re .. ·ekee e,. t:M8 seetieft 
are given effect as if the former spouse and relatives of the former spouse 
disclaimed t1te retekee all provisions revoked by this section or, in the 
case of a revoked nomination in a fiduciary or representative capacity, 
as if the former spouse and relatives of the former spouse died 
immediately before the divorce or annulment. 

7. a. A payer or other third party is not liable for having made a 
payment or transferred an item of property or any other benefit to a 
beneficiary designated in a governing instrument affected by a 
divorce, annulment, or remarriage, or for having taken any other 
action in ~ fftitft reliance on the validity of the governing 
instrument, before the payer or other third party received written 
notice of the divorce, annulment, or remarriage. A payer or other 
third party does not have a duty or obligation to inquire as to the 
continued marital relationship between the decedent and a 
beneficiary or to seek any evidence with respect to a marital 
relationship. A payer or other third party is only liable for e 
payment fftfttie er ether eetieft actions taken two or more business 
days after the actual receipt by the payer or other third party 
reeeitee of written notice ef e ekttm farfeiture er re;eeetien ttft8er 
t:M8 seetieft. The payer or other third party may be liable for 
actions taken pursuant to the governing instrument only if the form 
of service is that described in subdivision b. 

b. The written notice must indicate the name of the decedent, the 
name of the person asserting an interest, the nature of the payment 
or item of property or other benefit, and a statement that a divorce, 
annulment, or remarriage of the decedent and the designated 
beneficiary occurred. Written notice of the divorce, annulment, or 
remarriage under this subdivision must be mailed to the payer's or 
other third party's main office or home by registered mail or served 
upon the payer or other third party in the same manner as a 
summons in a civil action. Upon receipt of written notice of the 
divorce, annulment, or remarriage, a payer or other third party may 
pay any amount owed or transfer or deposit any item of property 
held by it to or with the court having jurisdiction of the probate 
proceedings relating to the decedent's estate or, if no proceedings 
have been commenced, to or with the court having jurisdiction of 
probate proceedings relating to decedents' estates located in the 
county of the decedent's residence. In addition to the actions 
available under this section, the payer or other third party may take 
any action authorized by law or the governing instrument. If no 
probate proceedings have been commenced, the payer or other 
third party shall flle with the court a copy of the written notice 
received by the payer or other third party, with the payment of 
funds or transfer or deposit of property. The court may not charge 
a filing fee to the payer or other third party for the payment to the 
court of amounts owed or transferred to or deposit with the court of 
any item of property, even if no probate proceedings have been 
commenced before the payment, transfer. or deposit. The court 
shall hold the funds or item of property and, upon its determination 
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under this section, shall order disbursement or transfer in 
accordance with the determination. A filing fee, if any, may be 
charged upon disbursement either to the recipient or against the 
funds or property on deposit with the court, in the discretion of the 
court. Payments, transfers, or deposits made to or with the court 
discharge the payer or other third party from all claims for the 
value of amounts paid to or items of property transferred to or 
deposited with the court. 

8. a. A ~ bona fide purchaser who purchases property from a 
former spouse, relative of a former spouse, or any other person f.eto 
¥fthte flftt! ~ Hetiee, or who receives from a former spouse, 
relative of a former spouse, or any other person a payment or other 
item of property in partial or full satisfaction of a legally enforceable 
obligation, is neither obligated under this section to return the 
payment, item of property, or benefit nor liable under this section 
for the amount of the payment or the value of the item of property 
or benefiL But a former spouse, relative of a former spouse, or 
other person who, not for value, received a payment, item of 
property, or any other benefit to which that person is not entitled 
under this section is obligated to return the payment, item of 
property, or benefit, or is personally liable for the amount of the 
payment or the value of the item of property or benefit, to the 
person who is entitled to it under this section. 

b. If this section or any part of this section is preempted by federal 
law, other than the federal Employee Retirement Income Security 
Act of 1974, as amended, with respect to a payment, an item of 
property, or any other benefit covered by this section, a former 
spouse, relative of the former spouse, or any other person who, not 
for value, received a payment, item of property, or any other benefit 
to which that person is not entitled under this section is obligated to 
return that payment, item of property, or benefit, or is personally 
liable for the amount of the payment or the value of the item of 
property or benefit, to the person who would have been entitled to it 
were this section or part of this section not preempted. 

SECfiON 21. AMENDMENT. Section 30.1-12-02 of the North Dakota 
Century Code is amended and reenacted as follows: 

30.1-12-02. (3-102) Necessity of order of probate for will. Except as 
provided in section 30.1-23-01, to be effective to prove the transfer of any property 
or to nominate an executor, a will must be declared to be valid by an order of 
informal probate or an adjudication of probate by the court; ~ tftM tt ~ 
exeetttee flftt! ttnrewekee will wftteft ftM ftet Meft !'Peeatee ffttt1 M aemittee M 
er;;eeftee ef tt 8e¥t8e ~ 

~ ~ eettrt l'reeeeeift~ eefteerrtift~ t:he stteeessieft et' aemit~istratieft ef t:he 
eMf.tfe hM eeettrree, flftt! 

ik 6ther t:he 8e¥t8ee et' ftt& stteeessers flftt! ~ l'essessee t:he l''el'er~ 
~ ift aeeerel!ftee with t:fte !'P8 Jisierts ef the will; et' the !'PI!!'ert} 
~ wes ftet l'essessee et' elaimee e,. ~ e,. ¥!rttte ef t:he 
eeeeeeftt's title~ t:fte time~ f.eto ~ !'P8eeeeift~8. 
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SECTION 22. AMENDMENT. Section 30.1-12-08 ofthe 1993 Supplement 
to the North Dakota Century Code is amended and reenacted as follows: 

30.1-12...08. (3-108) Probate, testacy, and appointment proceedings- Ultimate 
time limit. No informal probate or appointment proceeding or formal testacy or 
appointment proceeding, other than a proceeding to probate a will previously 
probated at the testator's domicile and appointment proceedings relating to an estate 
in which there has been a prior appointment, may be commenced more than three 
years after the decedent's death, except: 

1. If a previous proceeding was dismissed because of doubt about the fact 
of the decedent's death, appropriate probate, appointment, or testacy 
proceedings may be maintained at any time thereafter upon a fmding 
that the decedent's death occurred prior to the initiation of the previous 
proceeding and the applicant or petitioner has not delayed unduly in 
initiating the subsequent proceedings. 

2. Appropriate probate, appointment, or testacy proceedings may be 
maintained in relation to the estate of an absent, disappeared, or missing 
person for whose estate a conservator has been appointed, at any time 
within three years after the conservator becomes able to establish the 
death of the protected person. 

3. A proceeding to contest an informally probated will and to secure 
appointment of the person with legal priority for appointment in the 
event the contest is successful, may be commenced within the later of 
twelve months from the informal probate or three years from the 
decedent's death. 

4. Jf fte J'efS888l feJ'resefttathe ef ft aeeeaeftt'S estate ftM beeft 8J'J'8ifttea 
ift 8ft1 J'feeeeatn~ wfl:hitrt tMee ~ after ~ aeeeaeftt's aeatft; ft 

l'reeeeam~ fer fet'ftHtl ~ ef e will er fer atijttaieat!eft ef ifttestaey, 
wfth e ~ fer 8ft &J'J'eifttmeftt ef e J'eFSeftal reJ'reseHtatf;e, fftftY' be 
eeftlfftefteea et 8ft1 t!me tMee ~ er rHere after ~ aeeeaeftt's aeeth 
fer ~ 86le J'ttfl'ese ef estaelisftift~ it:rheritaftee er stteeessieft ef J'fel'erty 
ift wftieh ~ aeeeaeftt J'8SSessea 8ft ifttere8t ttl ~ tfme ef tieftth ftftti fer 
&J'I'eiBtffteftt ef e l'erseftal rel'reseHtat! • e ~ eett¥e1 title ~ t:httt J'f8J'erly 
~ ~ aeeeaeftt'S fteir!t er aeJ'isees. t\: 8eseriJ'ti8ft ef ~ J'f8J'efty ftttl8t 
he iftelttaea wfl:hitrt ~ ~ ~ ~ eet:lfh Jft aaait!eft ~ ~ pertielt 
SJ'eeitiea ift seetieft 39.1 lS 93, ftetiee ef e l'reeeeaift~ ttfttier thie 
stthseet!eft lftttM al!e he ~ ~ 8ft1 persett ift l'essessieft ef ~ 
J'fel'erty ftftti ~ 8ft1 persett elaimin~ 8ft e'Wftershil' itttere8t ift ~ 
J'f8J'erty ef ~ ~ l'et!t!efter hM aetttel er eeftstt: ttet!•, e ftetiee. An 
informal appointment or a formal testacy or appointment proceeding 
may be commenced thereafter if no proceeding concerning the 
succession or estate administration has occurred within the three-year 
period after the decedent's death, but the personal representative has no 
right to possess estate assets as provided in section 30.1-18-09 beyond 
that necessary to confirm title to the assets in the successors to the estate 
and claims other than expenses of administration may not be presented 
against the estate. 

~ A formal testacy proceeding may be commenced at any time after three 
years from the decedent's death for the purpose of establishing an 
instrument to direct or control the ownership of property passing or 
distributable after the decedent's death from one other than the decedent 
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when the property is to be appointed by the terms of the decedent's will 
or is to pass or be distributed as a part of the decedent's estate or its 
transfer is otherwise to be controlled by the terms of the decedent's will. 

These limitations do not apply to proceedings to construe probated wills or 
determine heirs of an intestate. In cases under subsection I or 2, the date on which 
a testacy or appointment proceeding is properly commenced shall be deemed to be 
the date of the decedent's death for purposes of other limitations provisions of this 
title which relate to the date of death. 

SECTION 23. AMENDMENT. Section 30.1-15-12 of the North Dakota 
Century Code is amended and reenacted as follows: 

30.1-15-12. (3-412) Formal testacy proceedings - Effect of order - Vacation. 
Subject to appeal and subject to vacation as provided herein and in section 
30.1-15-13, a formal testacy order under sections 30.1-15-09 through 30.1-15-11, 
including an order that the decedent left no valid will and determining heirs, is fmal 
as to all persons with respect to all issues concerning the decedent's estate that the 
court considered or might have considered incident to its rendition relevant to the 
question of whether the decedent left a valid will, and to the determination of heirs, 
except that: 

1. The court shall entertain a petition for modification or vacation of its 
order and probate of another will of the decedent if it is shown that the 
proponents of the later-offered will were; 

!: Were unaware of its existence at the time of the earlier proceeding.; 
or were 

2: Were unaware of the earlier proceeding and were given no notice 
thereof, except by publication. 

2. If intestacy of all or part of the estate has been ordered, the 
determination of heirs of the decedent may be reconsidered if it is shown 
that one or more persons were omitted from the determination and it is 
also shown that the persons were; 

!: Were unaware of their relationship to the decedent; were.; 

2: Were unaware of hi& the decedent's death;j or were 

f.:. Were given no notice of any proceeding concerning hi& the 
decedent's estate, except by publication. 

3. A petition for vacation under either subsection I or 2 must be filed prior 
to the earlier of the following time limits: 

a. If a personal representative has been appointed for the estate, the 
time of entry of any order approving fmal distribution of the estate, 
or, if the estate is closed by statement, six months after the filing of 
the closing statement 

b. Whether or not a personal representative has been appointed for 
the estate of the decedent, the time prescribed by section 30.1-12-QS 
when it is no longer possible to initiate an original proceeding to 
probate a will of the decedent 
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c. Twelve months after the entry of the order sought to be vacated. 

4. The order originally rendered in the testacy proceeding may be modified 
or vacated, if appropriate under the circumstances, by the order of 
probate of the later-offered will or the order redetermining heirs. 

5. The fmding of the fact of death is conclusive as to the alleged decedent 
only if notice of the hearing on the petition in the formal testacy 
proceeding was sent by registered or certified mail addressed to the 
alleged decedent at his last known address and the court fmds that a 
search under subsection 2 of section 30.1-15-03 was made. 

If the alleged decedent is not dead, even if notice was sent and search was made, he 
may recover estate assets in the hands of the personal representative. In addition to 
any remedies available to the alleged decedent by reason of any fraud or intentional 
wrongdoing, the alleged decedent may recover any of the estate or its proceeds from 
distributees which is in their hands, or the value of distributions received by them, to 
the extent that any recovery from distributees is equitable in view of all of the 
circumstances. 

SECTION 24. AMENDMENT. Section 30.1-22-01 of the North Dakota 
Century Code is amended and reenacted as follows: 

30.1-22-0l. (3-1101) Effect. of approval of agreements involving trusts, 
inalienable interests, or interest of third persons. A compromise of any controversy 
as to admission to probate of any instrument offered for formal probate as the will 
of a decedent, the construction, validity, or effect of any prehateti wtB governing 
instrument, the rights or interests in the estate of the decedent, of any successor, or 
the administration of the estate, if approved in a formal proceeding in the court for 
that purpose, is binding on all the parties thereto including those unborn, 
unascertained, or who could not be located. An approved compromise is binding 
even though it may affect a trust or an inalienable interest. A compromise does not 
impair the rights of creditors or of taxing authorities who are not parties to it. 

SECTION 2S. AMENDMENT. Section 30.1-22-02 of the North Dakota 
Century Code is amended and reenacted as follows: 

30.1-22-02. (3-1102) Procedure for securing court approval of compromise. 
The procedure for securing court approval of a compromise is as follows: 

1. The terms of the compromise shall be set forth in an agreement in 
writing which shall be executed by all competent persons and parents or 
guardians acting for any minor children having beneficial interests or 
having claims which will or may be affected by the compromise. 
Execution is not required by any person whose identity cannot be 
ascertained or whose whereabouts is unknown and cannot reasonably be 
ascertained. 

2. Any interested person, including the personal representative, if any, or a 
trustee, then may submit the agreement to the court for its approval and 
for execution by the personal representative, the trustee of every affected 
testamentary trust, and other fiduciaries and representatives. 

3. After notice to all interested persons or their representatives, including 
the personal representative of tfte ~ estate and all affected trustees, the 
court, if it fmds that the contest or controversy is in good faith and that 
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the effect of the agreement upon the interests of persons represented by 
fiduciaries or other representatives is just and reasonable, shall make an 
order approving the agreement and directing all fiduciaries under its 
supervision to execute the agreement. Minor children represented only 
by their parents or guardians may be bound only if their parents or 
guardians join with other competent persons in execution of the 
compromise. Upon the making of the order and the execution of the 
agreement, all further disposition of the estate is in accordance with the 
terms of the agreement. 

SECTION 26. REPEAL. Section 30.1-04-06 of the North Dakota Century 
Code, as amended by section 8 of chapter 334 of the 1993 Session Laws, is 
repealed. 

SECTION 27. AMENDMENT. Section 51 of chapter 334 of the 1993 
Session Laws is amended and reenacted as follows: 

SECTION SI. EFFECTIVE DATE. This Act becomes effective on 
~ h ¥.Wi January 1. 1996. 

SECTION 28. EFFECTIVE DATE. Sections 1 through 26 of this Act 
become effective on January l, 1996. 

Approved March 10, 1995 
Filed March 13, 1995 
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CHAPTER 323 

SENATE BILL NO. 2337 
(Senators Holmberg, Traynor) 

Uniform Probate Code 

FOREIGN PERSONAL REPRESENTATIVE 
APPOINTMENT 

AN ACf to amend and reenact section 30.1-24-05 of the North Dakota Century 
Code, relating to orders concerning the appointment of a foreign personal 
representative. 

BE IT ENACfED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECfiON 1. AMENDMENT. Section 30.1-24-05 of the North Dakota 
Century Code is amended and reenacted as follows: 

30.1-24-0S. (4-204) Proof of authority- Bond. If no local administration or 
application or petition therefor is pending in this state, a domiciliary foreign personal 
representative may file with a court in this state, in a county in which property 
belonging to the decedent is located, authenticated copies of his appointment and of 
any official bond he has given, and the court shall enter an order establishing the 
filing of the copies. 

Approved March 1, 1995 
Filed March 1, 1995 
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CHAPTER 324 

SENATE BILL NO. 2240 
(Senators Traynor, Nething, W. Stenehjem) 

(Representatives Kretschmar, Mahoney, Nicholas) 

GIFTS UNDER POWER OF ATTORNEY 

981 

AN ACT to create and enact a new section to chapter 30.1-30 of the North Dakota 
Century Code, relating to the making of gifts under a power of attorney. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION l. A new section to chapter 30.1-30 of the North Dakota 
Century Code is created and enacted as follows: 

Gifts under power of attorney. If any power of attorney, durable or 
otherwise, or other writing authorizes an attorney in fact or other agent to perform 
any act that the principal might or could do or evidences the principal's intent to 
give the attorney in fact or agent full power to handle the principal's affairs or deal 
with the principal's property, the attorney in fact or agent may make gifts. The gifts 
may be in any amount of any of the principal's property to any individual or to an 
organization described in sections 170(c) and 2522(a) of the Internal Revenue Code 
or corresponding future provisions of federal tax law, or both. Notwithstanding this 
section, a principal, by express words in the power of attorney or other writing, may 
authorize, or limit the authority of, any attorney in fact or other agent to make gifts 
of the principal's property. This section applies to a power of attorney executed 
before August 1, 1995, as well as a power of attorney executed after July 31, 1995. 

Approved March 10, 1995 
Filed March 13, 1995 




