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UNIFORM PROBATE CODE
CHAPTER 322
HOUSE BILL NO. 1111

(Judiciary Committee)
(At the request of the Commission on Uniform State Laws)

UNIFORM PROBATE CODE CHANGES

AN ACT to create and enact section 30.1-05-08 of the North Dakota Century Code,
relating to protection of payers and other third parties under the Uniform
Probate Code; to amend and reenact sections 30.1-12-02, 30.1-12-08,
30.1-15-12, 30.1-22-01, and 30.1-22-02 of the North Dakota Century Code,
relating to the provisions of the Uniform Probate Code Article III which
pertain to general provisions of probate of wills and administration; to amend
and reenact subsections 4, 5, and 53 of section 30.1-01-06, chapter 30.1-05,
section 30.1-06-01, subsection 3 of section 30.1-06-02, subsection 2 of section
30.1-07-03, sections 30.1-09-05, 30.1-09-07, 30.1-09-08, 30.1-09-10,
30.1-09.1-02, subdivision b of subsection 1 and subdivision b of
subsection 2 of section 30.1-09.1-06, sections 30.1-09.1-07, 30.1-09.1-09,
30.1-09.1-11, subsection 4 of section 30.1-10-01, subsections 5, 8, and 9 of
section 30.1-10-03, and subsections 4, 7, and 8 of section 30.1-10-04 of the
North Dakota Century Code as amended or created by sections 2, 15, 16,
20, 31, 33, 34, 36, 39, and 40 of chapter 334 of the 1993 Session Laws,
relating to the provisions of the Uniform Probate Code Articles 1 and II
which pertain to definitions, augmented estate, elective share, entitlement of
spouse, requirement of survival, nonademption, power of appointment, and
probate and nonprobate transfers; to amend and reenact section 51 of
chapter 334 of the 1993 Session Laws, relating to the effective date of
amendments to the Uniform Probate Code; to repeal section 30.1-04-06 of
the North Dakota Century Code, relating to representation; and to provide
an effective date.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Subsection 4 of section 30.1-01-06 of the
North Dakota Century Code as amended by section 2 of chapter 334 of the 1993
Session Laws is amended and reenacted as follows:

4. "Beneficiary”, as it relates to a trust beneficiary, includes a person who
has any present or future interest, vested or contingent, and also includes
the owner of an interest by assignment or other transfer; as it relates to a
charitable trust, includes any person entitled to enforce the trust; as it
relates to a beneﬁaary of a beneficiary designation, refers to a
beneficiary of an insuranee or annuity pekey; of an account with a
payable on death designation, of a security registered in beneficiary form
transferable on death, or of & pensien; prefit-shering; retirement; or
similar bemefit plem; or other nonprobate transfer at death; and, as it
relates to a “beneficiary designated in a governing instrument”, includes a
grantee of a deed, a devisee, a trust beneficiary, a beneﬁciary of a
beneficiary designation, a donee, appeintee; er taicer in default of o
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of appeintment; or a person in whose favor a power of attorney
or a power held in any individual, fiduciary, or representative capacity is
exercised.

SECTION 2. AMENDMENT. Subsections 5 and 53 of section 30.1-01-06
of the North Dakota Century Code as created by section 2 of chapter 334 of the
1993 Session Laws are amended and reenacted as follows:

S.

53.

"Beneficiary designation” refers to a governing instrument naming a
beneficiary of an insuranee annuity peliey; of an account with payable
on death designation, of a security registered in beneficiary form
transferable on death, or of & pension; prefit-sharing; retirement; er
similar bemefit plan; or other nonprobate transfer at death.

"Survive”; except for purposes of seetions 301312+ through 30-+-334-30;
means that an individual has neither predeceased an event, mcludlng the
death of another individual, nor predeceased an event under sections
30.1-04-04 and 30.1-09.1-02. The term includes its derivatives, such as
“survives”, "survived”, “survivor”, and “surviving’.

SECTION 3. AMENDMENT. Chapter 30.1-05 of the North Dakota
Century Code as created by section 15 of chapter 334 of the 1993 Session Laws is
amended and reenacted as follows:

30.1-05-01. (2-201) Elective share.

1.

The surviving spouse of a decedent who dies domiciled in this state has a
right of election, under the limitations and conditions stated in this
chapter, to take an eleetive-share ameunt equet to the value of the
elective-share pereentage elective share of one-half of the augmented
estate; determined by the lenpth of time the spouse and the deeedent
were marsied to each other; in accordance with the following sehedute:

1f the decedent and the speuse Fhe eleetive—share
vere married to cach othess pereentage isr

tess than + year Supplementat amewnt onty
1 year but }ess than 2 years 3% of the augmented estate
2 years but }ess than 3 years 8% of the augmented estate
3 years but Jess than 4 yeans 8% eof the augmented estate
4 years but +ess tham 5 yeans 2% of the augmented estate
5 years put less than 6 years 15% of the augmented estate
8 years but tess than 7 years 18% of the augmented estate
# years but }ess than § years 2% of the augmented estate
8 years but +ess than O years 24% of the augmented estate
S years but tess than 18 years 285 of the augmented estate
18 years but less than 13 years 36% of the augmented estate
11 years but tess than 12 years 34% of the aungmented estate
12 years but less than 13 years 38% of the augmented estate
13 yeans but less than 14 years 4255 of the augmented estate
14 years but less than 15 years 46% of the augmented estate
15 years er mere 58% of the augmented estate.

If the sum of the amounts described in subdivisions e end subdivision d
of subsection 2 of section 30.1-05-02, subdivistens subdivision a end e
of subsection 1 of section 368-3-85-8+% 30.1-05-03, and that part of the
elective-share amount payable from the decedent’s probate estate and
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reeinirable estates nonprobate transfers to others under subsections 2
and 3 of section 38-4+85-6% 30.1-05-03 is less than fifty thousand dollars,
the surviving spouse is entitled to a supplemental elective-share amount
equal to fifty thousand dollars minus the sum of the amounts described
in those sections. The supplemental elective-share amount is payable
from the decedent’s probate estate and from recipients of the decedent’s
reelaimeble estate nonprobate transfers to others in the order of priority
set forth in subsections 2 and 3 of section 36-+-658% 30.1-05-03.

If the right of election is exercised by or on behalf of the surviving
spouse, the surviving spouse’s homestead allowance, exempt property,
and family allowance, if any, are not charged against but are in addition
to the elective-share and supplemental elective-share amounts.

The right, if any, of the surviving spouse of a decedent who dies
domiciled outside this state to take an elective share in property in this
state is governed by the law of the decedent’s domicile at death.

30.1-05-02. (2-202) Augmented estate.

1.

a. In this section:

(1) “Bena fide purchaser: meens o purehaser for value in goed
feith and witheut notice of an adverse eclaim: Any seecerded
tnstrument on which o state documentary fee is noted is prima
faete evidenee that the transfer deseribed therein was meade to
& bone fide purehaser: “Decedent’s nonprobate transfers to
others” means the decedent’s nonprobate transfers to persons,
other than the decedent’s spouse, surviving spouse, the
decedent, or the decedent’s creditors, estate, or estate
creditors, that are included in the augmented estate under
subdivision b of subsection 2.

(2) Fractional interest in property held in joint tenancy with the
right of survivorship”, whether the fractional interest is
unilaterally severable or not, means the fraction, the
numerator of which is one and the denominator of which, if
the decedent was a joint tenant, is one plus the number of
joint tenants who survive the decedent and which, if the
decedent was not a joint tenant, is the number of joint
tenants.

(3) “Marriage”, as it relates to a transfer by the decedent during
marriage, means any marriage of the decedent to the
decedent’s surviving spouse.

2} (4) “Nonadverse party” means a person who does not have a
substantial beneficial interest in the trust or other property
arrangement that would be adversely affected by the exercise
or nonexercise of the power that the person possesses
respecting the trust or other property arrangement. A person
having a general power of appointment over property is
deemed to have a beneficial interest in the property.

(5) ’“Power” or "power of appointment” includes a power to
designate the beneficiary of a beneficiary designation.
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33 (6) “Presently exercisable general power of appointment” means a

power of appointment under which, at the time in question,
the decedent by am exeretse of the, whether or not the
decedent then had the capacity to exercise the power, held a
power eeuld have ereated en to create a present or future
interest; present or future; in the decedent es, the decedent’s
creditors, the decedent’s estate, or the creditors of the
decedent’s estate, and inciudes a power to revoke or invade
the principle of a trust or other property arrangement.

€4} (7) “Probate estate” means property, whether movable or

immovable, wherever situated, that would pass by intestate
succession if the decedent died without a valid will.

(8) “Property” includes values subject to a beneficiary
designation.

£ (9) “Right to income” includes a right to payments under em a

commercial or private annuity, an annuity trust, a unitrust, or
a similar eenmtraetuat arrangement.

{6 Value of property owned by the surviving spouse ot the
decedents death™ and “value of preperty to which the
surViving speuse sueeceds by reasen of the decedents death”
inelude the eomnmuted velue of any present or future interest
then keld by the surviving spouse and the ecommuted value of
emeunts payable to the surviving speuse afier the deeedents
death under any trust; life insurance settlerment optiom;
ennuity conirael; publie or private pensien; disability
eempensation; death benefit or retiremnent plan; or any similar
arrangement; exelusive of the federal soetal seeurity systems

(10) “Transfer”, as it relates to a transfer by or of the decedent,
includes:

(a) An exercise or release of a presently exercisable general
power of appointment held by the decedent;

(b) A lapse at death of a presently exercisable general
power of appointment held by the decedent; and

(c) An_exercise, release, or lapse of a general power of
appointment that the decedent created in the decedent
and of a power described in subparagraph b _of
paragraph 2 of subdivision b of subsection 2 that the
decedent conferred on a nonadverse party.

In pearegraphs 3 and 4 of subdivision b of subseetion 2; & “tronsfer”
me*udesmexerezseerre*easeef&pewerofeppemﬁmem-bmdees
net include e lapse of a power of appeintment subparagraph a of
paragraph 3 of subdivision b of subsection 2, "termination”, with
respect to _a right or interest in property, means that the right or
interest terminated by the terms of the governing instrument or that
the decedent transferred or relinquished the right or interests; and,
with respect to a power over property, means that the power
terminated by exercise, release, lapse, in default, or otherwise,
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except that, with respect to a power described in subparagraph a of
paragraph 1 of subdivision b of subsection 2, "termination” means
that the power terminated by exercise or release, but not by lapse
nor in default or otherwise.

augmented estate consists of the sum of:

The value of the decedent’s probate estate, reduced by funeral and
administration expenses, homestead allowance as defined in section
47-18-01, family allowances end exemptions, exempt property, and
enforceable claims.

The value of the decedent’s reeleimable estate nonprobate transfers
to others, which s are composed of ail property, whether movable
or immovable, wherever situated, not including in the decedent’s
probate estate, of any of the following types:

(1) Property te the extent the passing of the principat thereef to
or for the benefit of any persen; other then the deecedents
surviving speuse; was subjeet to of any of the following types

that passed outside probate at the decedent’s death:

{a) Property over which the decedent alone, immediately
before death, held a presently exercisable general power
of appointment held by the deeedent atone; if the
deeedent held that power immediately before denth or if
and to the extent the deecedent; while married te the
SurvViving speuse and during the twe-yeer pertod next
preceding the decedents denth; refensed that power or
exeretsed thet power in faver of any persen other than
the decedent or the decedent's estate; speuse; eof
SUrViving speuse created by the decedent during the
marriage; the amount included is the value of the
property subject to the power, to the extent that the
property passed at the decedent’s death, by exercise,
release, lapse, in default, or otherwise, to_or for the
benefit of any person other than the decedent’s estate or
surviving spouse.

23 (b) Preperty; to the extent of the decedents unilaterally
severable interest therein The decedent’s fractional
interest in property, held by the decedent and any other
person; exeept in joint tenancy with the right of
survivorship; the amount included is_the value of the
decedent’s fractional interest contributed by the
decedent during the marriage, to the extent that that
fractional interest passed by right of survivorship at the
decedent’s death to a surviving joint tenant other than
the decedent’s surviving spouse; with right eof
survivership; f the decedent held that interest

before death or if and to the extent the

deeedents denth; transferred that interest to any person
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Preceeds of insuranee; ineluding necidental death
benefits; on the life of the deecedent peyable to eny
person other than the decedent™s surviving spouse; if the
decedent owned the insurance peoliey; had the pewer to
ehange the beneficiery of the insuranee peliey; or the
insurance peoliey was subjeet to a presently exereisable
general power of appointment held by the decedent
alenemeémtel-ybeferede&d&orzfaﬁdto&heextem

edeerdmnﬂ&edeeeéem—smvmgspome

The decedent’s ownership interest in property or
accounts held in POD, TOD, or coownership
registration with the right of survivorship; the amount
included is the value of the decedent's ownership
interest, to the extent that the decedent’s ownership
interest passed at the decedent’s death to or for the
benefit of any person other than the decedent’s estate or

surviving spouse.

4 (2) Property transferred in_any of the following forms by the
decedent to eny person other than a benn fide purehaser at
any time during the deeedents marriage to the surviving
spouse; to or for the benefit of any persen; other than the
decedent’s surviving speuse; if the transfer is of any of the
foltowing types:

(a)

(®)

Any irrevocable transfer te the extent that in which the
decedent retained et the time of or during the twe-year
period next preceding death the right to the possession
or enjoyment of, or right te the income from, the
property if and to the extent that the decedent’s right
terminated at or continued beyond the decedent’s death;
the amount included is the value of the fraction of the
property to which the decedent’s right related, to the
extent that that fraction of the property passed outside
probate to or for the benefit of any person other than
the decedent’s estate or surviving spouse.

Any transfer te the extent thet; at the t#ime of or during
in which the decedent created a power over the income
or principal was subjeet te a pewer of the transferred
property, exercisable by the decedent alone or in
conjunction with any other person, or exercisable by a
nonadverse party, for the benefit of the decedent es, the
decedent’s _creditors, the decedent’s estate, or the
creditors of the decedent’s estate; the amount included is
the value of the property subject to the power, to the
extent that the power was exercisable at the decedent’s
death to or for the benefit of any person other than the
decedent’s surviving spouse or_to the extent that the
property subject to the power passed at the decedent’s
death, by exercise, release, lapse, in default, or
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otherwise, to or for the benefit of any person other than
the decedent’s estate or surviving spouse.

(3) Property that passed during marriage and during the two-year

period next preceding the decedent’s death as a result of a

transfer by the decedent if the transfer was of any of the

following types:

(@

Any property that passed as a result of termination of a
right or interest in, or power over, property that would
have been included in the augmented estate under
subparagraph a, b, or ¢ of paragraph 1 of this
subdivision, or under paragraph 2 of this subdivision, if
the right, interest, or power had not terminated until the
decedent’s death; the amount included is the value of
the property that would have been included under these
subsections, except that the property is valued at the
time that the right, interest, or power terminated, and is
included only to the extent that the property passed
upon_termination to or for the benefit of any person
other than the decedent or the decedent’s estate, spouse,
Or surviving spouse.

Any transfer of preperty; to the extent the deeedent™s
eeniribution to i; a9 & pereentage of the whete; was
made during the twe-year perted next preceding the
deeedents death; by which the preperty ts held; at the
&meoforéuemgﬂ&eﬁve—yempeﬂeépfeeedmgﬂae
decedents denth; by the decedent and anether; other

than the decedents surviving speuse; with right of

ivorshin:

Any transfer of property, to the extent not otherwise
included in the augmented estate, made to or for the
benefit of a denee during the twe-year period next
preceding the decedent’s death person other than the
decedent’s surviving spouse; the amount included is the
value of the transferred property to the extent that the
aggregate transfers to any one donee in either of the
two years exeeed exceeded ten thousand dollars.

The value of the decedent’s nonprobate transfers to the decedent’s
surviving spouse, which are composed of all property that passed

outside probate at the decedent’s death from the decedent to whiek

the surviving spouse sueeeeds by reason of the decedent’s death
tother them by hemestend eallowanee; exempt property; family
alfewanee; testate sueeession; or intestnte sueeession), including the
preeeeds of insuranee (including aecidentnl denth benefits) on the
life of the deeedent and benefits payable under a retirement plan in
which the decedent was o participant; exelusive of;

(1) The decedent’s fractional interest in property held as a joint

tenant with the right of survivorship, to the extent that the

decedent’s fractional interest passed to the surviving spouse as

surviving joint tenant;
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The decedent’s ownership interest in property or accounts
held in coownership registration with the right of survivorship,

to_the extent the decedent’s ownership interest passed to the
surviving spouse as surviving coowner;

Proceeds of insurance, including accidental death benefits, on
the life of the decedent, if the decedent owned the insurance
policy immediately before death or if and to the extent that
the decedent alone and immediately before death held a
presently exercisable general power of appointment over the
policy or its proceeds; the amount included is the value of the
proceeds, to the extent that they were payable at the
decedent’s death; and

All other property that would have been included in the
augmented estate under paragraph 1 or 2 of subdivision b _of
this subsection had it passed to or for the benefit of a person
other than the decedent’s spouse, surviving spouse, the
decedent, or the decedent’s creditors, estate, or _estate
creditors, but excluding property passing to the surviving
spouse under the federal social security system.

d. Fhe Except to the extent included in the augmented estate under
subdivision a or ¢, the value of property:

(09)]

That was owned by the decedent’s surviving spouse at the
decedent’s death, redueed by enforecemble elaims against thet
property or that speuse; plus the velue of ameounts that

including:

(@) The_surviving spouse’s fractional interest in property
held in joint tenancy with the right of survivorship;

(b) The surviving spouse’s ownership interest in property or

accounts held in coownership registration with the right

of survivorship; and

{(c) Property that passed to the surviving spouse by reason
of the decedent’s death, but not including the spouse’s
right to homestead allowance, family allowance, exempt
property, or payments under the federal social security

system.

That would have been imeludable included in the surviving
spouse’s reelaimeable estate nonprobate transfers to others,
other than the spouse’s fractional and ownership interest
included under subparagraphs a and b of paragraph 1, had
the spouse predeeeased been the decedent. But emeunts that
would have been ineludable in the surviving spouses
reclaimable estate under paragraph 3 of subdivisien b of
subsection 2 are not valued a9 if the spouse were deeeased:
Property included under this paragraph is valued at the
decedent’s death, taking the fact that the decedent
predeceased the spouse into account, except that, for purposes
of subparagraphs a and b of paragraph 1, the values of the
spouse’s fractional and ownership interests are determined
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immediately before the decedent’s death if the decedent was
then a joint tenant or a coowner of the property or accounts.
The value of property included under this paragraph is
reduced in each category by enforceable claims against the
included property and is reduced by enforceable claims
against the surviving spouse.

Any transfer or exereise or release of & power of appeintment The value
of any property is excluded from the decedent’s reelnimable estate
nonprobate transfers to others to the extent the decedent received
adequate and full consideration in money or money’s worth for the a
transfer; exeseise; or refease of the property or if irreveeably made the
property was transferred with the written eensent e ]omder of, or if the
transfer was_consented to_in writing by, the surviving spouse. Life
insurance, accident insurance, pension, profit-sharing, retirement, and
other benefit plans payable to persons other than the decedent’s
surviving spouse or the decedent’s estate are also_excluded from the
decedent’s nonprobate transfers.

Pmpeﬁy:sw&ueéaoefﬂaeéeeedem—sdeeﬂrbu&

+ 2; and 4 of subdivisien b of subseetton 2 i3 valued as of
the time of the transfer: I the terms of meore than oene The value of

property includes the commuted value of any present or future interest
and the commuted value of amounts payable under any trust, life

insurance settlement option, annuity contract, public or private pension,
disability compensation, death benefit or retirement plan, or any similar
arrangement, exclusive of the federal social security system.

In case of overlapping application to the same property of the
paragraphs or subparagraphs of subdivisien b ef subsection 2 apply,
the property is included in the augmented estate under the paregraph or

thet yields provision yielding the highest value, but under
any one, but only one, of the overlapping provisions if they all vield the
same value, -Fefﬂaepufpesesofﬂmsee&eﬁ-mmeveeebiemferef
property” property> includes an irrevecable exereise or release of a power of

appeointment:

a:  Adthough under this section a# payment; item of preperty; or other
benefit is included in the decedent's reclaimable estate; a payer or
e&«ﬂmdpmtymnethab&eforhmmedeapﬁymemef

third party reeeived written neotice of an intention to file a petition
for the eleetive share or that a petition for the eleetive share hes
filed-
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b= Fhe written notice of intention to file a petition for the eleetive share
or thet a petition for the elective share has been filed must be
meted to the payers or other third-party’s mein offtee or home by
registered mail or served upon the payer or other third party in the
same meanner as £ summons in 8 eivil actterr Upen reeeipt of
written notice of intention to file & petition for the elective share or
that & petition for the eleetive share has been filed; a payer or other
third party mey pey eny amount owed or iransfer or deposit any
itern of property held by it to or with the eourt having jurisdiction of
the probate proceedings relating to the decedents estate; or if no
proceedinges have been commenced; to or with the eeurt having
turisdietion of probate proceedings relnting te decedents- estates
loecated in the eounty of the deecedent’s residenee: The eourt shelt
held the funds or item of property and; upen its determinntion
under subseetion 4 of seetton 30-1-85-05; shall erder disbursement
in aecordance with the determinntion: If ne petition is filed in the
eourt within the speecified time under subseetion + of seetion
30-1-05-05; er; ¥ filed; the demend for en eleetive share 1o
withdrawn under subsection 3 of seetion 36-1-05-85; the eourt shal
oerder disbursement to the designated beneficiory: Payments;
transfers; or depeosits made to or with the eourt discharge the payer
or other third pasty from ell cleims for the velue of ameunts paid to
or items of preperty transferred to or deposited with the eourt:

e: Upen petition te the court by the benefieinry designnted in a
governing instrument; the court may eorder that all er part of the
preperty be paid to the beneficiary in an emeount and subjeet te

i . th thi ron-

6 o A person whe purchases property from a recipient for value and
witheut notice; or whe reeetves & payment or other ttem of property
tn pertinl or full satisfaction of a legally enforcenble obligation; i
peither obligated under this chapter to return the payment; item of
property; or benefit nor linble under this chapter for the amount of
thet payment er the velve of the item of property or benefit: But o
person whes net for value; reeeives # payment; iteme of property; or
any other benefit included in the deecedent’s reclaimnble estate is
ebligated to return the payment; itemn of preperty; or benefit; or i9
personaily liable for the amount of the payment or the value of the
ttemn of property or benefit; as provided in seetien 38-1-14-87

b:  If any section or pert of any seetion of this chapter is preempted by
federal taw with respeet to o payment; an ttem of property; er any
ether benefit included in the decedent’s recinimnble estate; 2 persen
whe; net for velue; receives the payment; item of property; or any
other benefit; is obligated to return that payment; itern of property;
or benefit or i3 personnlly linble for the ameunt of that payment or
the value of that items of preperty or benefit; as provided in section
30-1-05-0% to the person who weuld have been entitled to it were
that seetion or part of that seetion not preempted:

30.1-05-03. (2-203) Right of cleetion persenal to surviving speuse Sources
from which elective share payable.

+  The right of election mey be exereised only by a surviving speuse whe is
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sabsee&eni-efsee&en%&l—G-S-G-S- {fﬂeeelee&onnsnetexefeﬁedbyehe

under the authority of & power of atterney:

#fheelee&enmexeremeéonbehelfefamvmgspomwhem
permﬂ&eeouﬁmuﬁse&amdeﬂaﬁpef&onef

foﬂemgtemsaﬂésuehaddmone}&emsastheeoaﬁdefermmes
approprinte:

& Expenditures of income and prineipal may be mede in the menner;
when; end to the extent thet the trustee determines suitable and
with regard to other support; income; and property of the surviving
spetse execlusive of benefits of medicat or other forms of assistance
from any siate or federal government or gevernmeninl ageney for
whieh the surviving spouse must qualify on the basis of need:

b: During the surviving spouse’s ineapeeity; neither the surviving
speuse nor anyone aeting on behalf of the surviving spouse has &
power to terminate the trusts but if the surviving speuse regains
eapreity; the surviving spouse then nequires the power to terminate
the trust and fequire full ewnership of the trust preperty free of
trust; by delivering to the trustee a weiting sigred by the surviving
speuse deelaring the termination:

e  Upon the surviving speuse’s denth; the trustee shell trensfer the
unexpended trust preperty in the fellowing ordem uﬁéefthe
residuary elause; if any; of the willt of the
agamstwhemtheelee&veshmwasﬁaken—astf&heﬁpredeeeeseé
spouse died immedintely afier the surviving speuse: er to that
predecensed spouse’s heirs under seetion 36309+~

In a proceeding for an elective share, the following are applied first to
satisfy the elective-share amount and to reduce or eliminate any
contributions due from the decedent’s probate estate and recipients of
the decedent’s nonprobate transfers to others:

a. Amounts included_in the augmented estate under subdivision a of
subsection_2 of section 30.1-05-02 which pass or have passed to the
surviving spouse by testate or intestate succession and amounts
included in the augmented estate under subdivision ¢ of
subsection 2 of section 30.1-05-02; and

Amounts included in the augmented estate under subdivision d of
subsection 2 of section 30.1-05-02.

I
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If, after the application of subsection 1, the elective-share amount is not
fully satisfied or if the surviving spouse is entitled to _a supplemental
elective-share amount, amounts included in the decedent’s probate estate
and in the decedent’s nonprobate transfers to others, other than amounts
included under subparagraph a or b of paragraph 3 of subdivision b of
subsection 2 of section 30.1-05-02, are applied first to satisfy the
unsatisfied balance of the elective-share amount or the supplemental
elective-share amount. The decedent’s probate estate and that portion of
the decedent’s nonprobate transfers to others are so applied that liability
for the unsatisfied balance of the elective-share amount or for the
supplemental elective-share amount is equitably apportioned among the
recipients of the decedent’s probate estate and of that portion of the
decedent’s nonprobate transfers to others in proportion to the value of
their interests therein.

g

|»

If, after the application of subsections 1 and 2, the elective-share or
supplemental elective-share amount is not fully satisfied, the remaining
portion of the decedent’s nonprobate transfers to others is so applied
that liability for the unsatisfied balance of the elective-share or
supplemental elective-share amount is equitably apportioned among the
recipients of that remaining portion of the decedent’s nonprobate
transfers to others in proportion to the value of their interests therein.

30.1-05-04. (2-204) Waiver of right to eleet and of ether rights Personal
liability of recipients.

1 The right of clection of a surviving speuse and the rights of the surviving
speuse to homestead allowanee; exempt property; and family sllowanee;
or any of them; may be waived; whelly or partially; before or after
marringe; by o written coniract; agreement; or waiver signed by the

2 A surviving speuse’s waiver is not enforeeable if the surviving spetse
proves that

aﬂeweéferpmehgrbhferammefpﬁbhemme
b The surviving spouse did not exeeute the waiver voluntariy: or

e:  TFhe wetver was uncenseionsble when it wee exeeuted and; before
exeeution of the waiver; the surviving spouse:
¢ Wes neot provided a fair and remsennble diselesure of the
property er financial obligations of the deeedent:

2) Did net veluntarily and expressly waive; in Writing; eny right
te diselosure of the preperty or finnneinl obligations of the
decedent beyend the diselosure provided:

3) Did net have; or reasenably could not have had; an adequate
knewledge of the preperty or finaneint obligations of the
deeedent:
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13

An tosue of unconsetonability of a waiver s for deeision by the court a9
& matter of law:

Uniess it provides to the contrary; a waiver of “all righis™ er equivaient

; exemnpt
spommﬂaepreper@ofﬁ&eeﬂaefmdamem&enbymhof
benefits that would otherwise pass to the persen frem
intestate sueeession or by virtue of any will exceuted before the waiver
property settlerrent:

Only original recipients of the decedent’s nonprobate transfers to others,
and the donees of the recipients of the decedent’s nonprobate transfers to

others, to the extent the donees have the property or its proceeds, are
liable to make a proportional contribution toward satisfaction of the
surviving spouse’s elective-share or supplemental elective-share amount.
A person liable to make contribution may choose to give up the
proportional part of the decedent’s nonprobate transfers to the person or
to pay the value of the amount for which the person is liable,

If any section or part of any section of this chapter is preempted by
federal law with respect to a payment, an item of property, or any other
benefit included in the decedent’s nonprobate transfers to others, a
person who, not for value, receives the payment, item of property, or
any other benefit, is obligated to return that payment, item of property,
or benefit, or is personally liable for the amount of that payment or the
value of that item of property or benefit, as provided in section
30.1-05-03, to the person who would have been entitled to it were that
section or part of that section not preempted.

30.1-05-05. (2-205) Proceeding for elective share - Time limit.

1.

Except as provided in subsection 2, the election must be made by filing
in the court and mailing or delivering to the personal representative, if
any, a petition for the elective share within nine months after the date of
the decedent’s death, or within six months after the probate of the
decedent’s will, whichever limitation later expires. The surviving spouse
shall serve a copy of the petition for the elective share on, and shall give
written notice of the time and place set for hearing to persons interested
in the estate and to the distributees and recipients of portions of the
augmented estate whose interests wit may be adversely affected by the
taking of the elective share. Except as provided in subsection 2, the
decedent’s reelaimeable estate nonprobate transfers to others, described in
subdivision b of subsection 2 of section 30.1-05-02, is not included
within the augmented estate for the purpose of computing the elective
share, if the petition is filed more than nine months after the decedent’s
death.

Within nine months after the decedent’s death, the surviving spouse may
petition the court for an extension of time for making an election. If,
within nine months after the decedent’s death, the spouse gives notice of
the petition to all persons interested in the decedent’s reelaimable estate
nonprobate transfers to_ others, the court for cause shown by the
surviving spouse may extend the time for election. If the court grants the
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spouse’s petition for an extension, the decedent’s reelmimable estate
nonprobate transfers to others, described in subdivision b of
subsection 2 of section 30.1-05-02, is not excluded from the augmented
estate for the purpose of computing the elective-share and supplemental
elective-share amounts, if the spouse makes an election by filing in the
court and mailing or delivering to the personal representative, if any, a
petition for the elective share within the time allowed by the extension.

The surviving spouse may withdraw a demand for an elective share at
any time before entry of a final determination by the court.

After notice and hearing, the court shall determine the elective-share and
supplemental elective-share amounts, and shall order its payment from
the assets of the augmented estate or by contribution as appears
appropriate under seettenr 38-1+-85-87 sections 30.1-05-03 and 30.1-05-04.
If it appears that a fund or property included in the augmented estate
has not come into the possession of the personal representative, or has
been distributed by the personal representative, the court nevertheless
shall fix the liability of any person who has any interest in the fund or
property or who has possession thereof, whether as trustee or otherwise.
The proceeding may be maintained against fewer than all persons
against whom relief could be sought, but no person is subject to
contribution in any greater amount than the person would have been
under seettenr 30-1+-05-8F sections 30.1-05-03 and 30.1-05-04, had relief
been secured against all persons subject to contribution.

An order or judgment of the court may be enforced as necessary in suit
for contribution or payment in other courts of this state or other
jurisdictions.

A copy of the order or judgment of the court shall be forwarded
immediately to the tax commissioner by the court.

30.1-05-06. (2-206) Effeet of eleetion on statutory bemefits Right of election
personal to surviving spouse - Incapacitated surviving spouse. If the right of eleetion
ﬁm&bmmb&ﬂé&emw&eww
hemestead allowanee; exempt property; and family allewanee; # any; are not
charged nagainst but ere in additien to the electiveshare and supplemental
cleetive-share

L

I

amounts:

The right of election may be exercised only by a surviving spouse who is
living when the petition for the elective share is filed in the court under
subsection 1 of section 30.1-05-05. If the election is not exercised by the
surviving spouse personally, it may be exercised on the surviving
spouse’s behalf by the surviving spouse’s conservator, guardian, or agent
under the authority of a power of attorney.

If the election is _exercised on behalf of a surviving spouse who is an

incapacitated person, the court shall set aside that portion of the
elective-share and supplemental elective-share amounts due from the

decedent’s probate estate and recipients of the decedent’s nonprobate
transfers to others under subsections 2 and 3 of section 30.1-05-03 and
shall appoint a trustee to administer that property for the support of the
surviving spouse. For_the purposes of this subsection, an election _on
behalf of a surviving spouse by an agent under a durable power of
attorney is presumed to be on behalf of a surviving spouse who is an
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incapacitated person. The trustee shall administer the trust in

accordance with the following terms and any additional terms as the
court determines appropriate:

a.

&

e

Expenditures of income and principal may be made in the manner,
when, and to_the extent that the trustee determines suitable and
proper for the surviving spouse’s support, without court order but
with regard to other support, income, and property of the surviving
spouse_exclusive of benefits of medical or other forms of assistance
from any state or federal government or governmental agency for
which the surviving spouse must qualify on the basis of need.

During the surviving spouse’s incapacity, neither the surviving
spouse nor anyone acting on behalf of the surviving spouse has a
power to terminate the trust; but if the surviving spouse regains
capacity, the surviving spouse then acquires the power to terminate
the trust and acquire full ownership of the trust property free of
trust, by delivering to the trustee a writing signed by the surviving
spouse declaring the termination.

Upon the surviving spouse’s death, the trustee shall transfer the
unexpended trust property in the following order: under the
residuary clause, if any, of the will of the predeceased spouse
against whom the elective share was taken, as if that predeceased
spouse died immediately after the surviving spouse; or to that
predeceased spouse’s heirs under section 30.1-09.1-11.

30.1-05-07. (2-207) Eherging spouse with ewned assets and gifis reeeived -
Liebility of others for balanee of eleetive share Waiver of right to elect and of other

rights.

1+ in o preoecceding for an clective share; the follewing are applied first to
satisfy the eleetiveshare amount and te reduee or ecliminate any
eentributions due from the deeedent's probeate estate and reeipients of

as

b

Ameunts inecluded in the augmented estate which pess er have
passed to the surviving speuse by testate or intestate suecession:

Arpounts ineluded in the augmented estote under subdivisien e of
subseetion 2 of seetien 36-1-05-02:

Armounts ineluded im the aupgmented estate which would have
passed to the speuse but were diselnimed:

Amoumsme}uéedmﬂaeeugmeﬁeéesﬁateuﬁdersabdmmméof

kngthef&me&aespouseanéd&edeeeéeﬁweremmedtoeaeh

2:  If; after the application of subsection 1; the elective-share emount is net

fully satisfied or if the surviving spouse iy entitted to a supplemental
eleective-share emeount; ameounts inecluded in the decedents probate estate
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and thet pertion of the deeedents reclnimable estate other than emotnts
irrevoeably transferred within two years before the deeedent’s death are
appiied first te satisfy the unsatisfied balanee of the elective-share
amount er the suppiemental eleetiveshare ameount: The decedents
pnbﬁeeshteané&aetper&enefﬂweéeeeden&sree}mebieeﬁetem

so applied thet Linbility for the unsatisfied balanee of the elective share
amount or for the supplemental electiveshare arrount i3 equitebly

If; efter the epplieation of subseetions 1 and 2; the eleetiveshare or
suppiemental elective-share emeunt is not fully satisfied; the remmaining
portien of the decedent™s recinimable estate is vo applied that kability for
the unsntisfied balanee of the eclectiveshare or supplementat
cleetive-share ameunt 19 equitably apportioned ameong the recipients of
that periton of the decedent’s reclaimable estate in prepertion te the
value of their interests therein:

Only original recipients of the reclnimable estate deseribed in
subdiviston b of subsection 2 of seetten 30-1-05-02; and the dences of
the recipients of the recinimable estate to the extent the donees have the

The right of election of a surviving spouse and the rights of the surviving
spouse to homestead allowance, exempt property, and family allowance,
or_any of them, may be waived, wholly or partially, before or after
marriage, by a_written_contract, agreement, or waiver signed by the

surviving spouse.

A surviving spouse’s waiver is not enforceable if the surviving spouse
proves that:

a. The waiver, if given effect, would reduce the assets or income
available to the surviving spouse to an amount less than those
allowed for persons eligible for medical or other forms of assistance
from any state or federal government or_governmental agency for
which the surviving spouse must qualify on the basis of need;

=

The surviving spouse did not execute the waiver voluntarily; or

The waiver was unconscionable when it was executed and, before
execution of the waiver, the surviving spouse:

jo

(1) Was not provided a fair and reasonable disclosure of the
property or financial obligations of the decedent;

(2) Did not voluntarily and expressly waive, in writing, any right
to disclosure of the property or financial obligations of the
decedent beyond the disclosure provided; and
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I

(3) Did not have, or reasonably could not have had, an adequate
knowledge of the property or financial obligations of the
decedent.

An issue of unconscionability of a waiver is for decision by the court as
a matter of law.

Unless it provides to the contrary, a waiver of "all rights” or equivalent
language in the property or estate of a present or prospective spouse or
a_complete property settlement entered into after or in anticipation of
separation or divorce is a waiver of all rights of elective share,
homestead allowance, exempt property, and family allowance by each
spouse_in the property of the other and a renunciation by each of all
benefits that would otherwise pass to the person from the other by
intestate succession or by virtue of any will executed before the waiver or
property settlement.

SECTION 4. Section 30.1-05-08 of the North Dakota Century Code is
created and enacted as follows:

30.1-05-08. (2-208) Protection of payers and other third parties.

L

g

Although under section 30.1-05-02 a payment, item of pro or other
benefit is included in the decedent’s nonprobate transfers to others, a
payer or other third party is not liable for having made a payment or
transferred _an_item of property or other benefit to a beneficiary
designated in a governing instrument, or for having taken any other

action in reliance on the validity of a governing instrument, upon request

and satisfactory proof of the decedent’s death, before the payer or other
third party received written notice from the surviving spouse or_spouse’s
representative of an intention to file a petition for the elective share or
that a_petition for the elective share has been filed. A payer or other
third party is liable only for actions taken two or more business days
after the payer or other third party received written notice of an intention
to file a petition for the elective share or _that a petition for the elective
share has been filed. The written notice must indicate the name of the
decedent, the date of the decedent’s death, the name of the person
asserting an interest, the nature of the payment or item of property or
other benefit, and a statement that the spouse intends to file a petition
for the elective share or that a petition for the elective share has been
filed. Any form of service of notice other than that described in
subsection 2 is not sufficient to impose liability on a payer or other third
party for actions taken pursuant to the governing instrument.

The written notice must be mailed to the paver’s or other third-party’s
main office or home by registered mail or served upon the payer or third
party in the same manner as a summons in a civil action. Notice to a
sales representative of the payer or other third party does not constitute
notice to the payer or other third party. Upon receipt of written notice
of intention to file a petition for the elective share or that a petition for
the elective share has been filed, a payer or other third party may pay
any amount owed or transfer or deposit any item of property held by it
to_or with the court having jurisdiction of the probate proceedings
relating to the decedent’s estate, or if no proceedings have been
commenced, to or with the court having jurisdiction of probate
proceedings relating to decedents’ estates located in_the county of the
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decedent’s residence. The availability of an _action under this section
does not prevent the payer or other third party from taking any other
action_authorized by law or the governing instrument. If no probate
proceedings have been commenced, the payer or other third party shall
file with the court a copy of the written notice received by the payer or
other third party, with the payment of funds or transfer or deposit of
property. The court may not charge a filing fee to the paver or other
third party for any such payment, transfer, or deposit with the court,
even if no probate proceedings have been commenced before the
payment, transfer, or deposit. The court shall hold the funds or items of
property and, upon its determination under subsection 4 of section
30.1-05-05, shall order disbursement in accordance with the
determination. If no petition is filed in the court within the specified time
under subsection 1 of section 30.1-05-05, or, if filed, the demand for an
elective share is withdrawn under subsection 3 of section 30.1-05-08, the

court shall order disbursement to the designated beneficiary. A filing

fee, if any, may be charged upon disbursement either to the recipient or
against the funds or property on deposit with the court, in the discretion
of the court. Payments, transfers, or deposits made to or with the court
discharge the payer or other third party from all claims under the
governing instrument or _applicable law for the value of amounts paid to

or items of property transferred to or deposited with the court,

Upon petition to the court by the beneficiary designated in a governing
instrument, the court may order that all or part of the property be paid
to the beneficiary in an amount and subject to_conditions consistent with
this section.

SECTION S. AMENDMENT. Section 30.1-06-01 of the North Dakota
Century Code as created by section 16 of chapter 334 of the 1993 Session Laws is
amended and reenacted as follows:

30.1-06-01. (2-301) Entitlement of spouse - Premarital will.

1.

If the testator’s surviving spouse married the testator after the testator
executed a will, the surviving spouse is entitled to receive, as an intestate
share, no less than the value of the share of the estate the surviving
spouse would have received if the testator had died intestate as to that
portion of the testator’s estate, if any, that neither is devised to a child of
the testator who was born before the testator married the surviving
spouse and who is not a child of the surviving spouse nor is devised to a
descendant of such a child or passes under section 30.1-09-05 or
30.1-09-06 to such a child or to a descendant of such a child, unless:

a. It appears from the will or other evidence that the will was made in
contemplation of the testator’s marriage to the surviving spouse;

b. The will expresses the intention that it is to be effective
notwithstanding any subsequent marriage; or

c. The testator provided for the spouse by transfer outside the will and
the intent that the transfer be in lieu of a testamentary provision is
shown by the testator’s statements or is reasonably inferred from the
amount of the transfer or other evidence.
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2. In satisfying the share provided by this section, devises made by the will
to the testator’s surviving spouse, if any, are applied first, and other
devises, other than a devise to a child of the testator who was born
before the testator married the surviving spouse and who is not a child
of the surviving spouse or a devise or substitute gift under section
30.1-09-05 or 30.1-09-06 to a descendant of such a child, abate as
provided in section 30.1-20-02.

SECTION 6. AMENDMENT. Subsection 3 of section 30.1-06-02 of the
North Dakota Century Code as created by section 16 of chapter 334 of the 1993
Session Laws is amended and reenacted as follows:

3. Eseept as provided in subseetion +; if If at the time of execution of the
will the testator fails to provide in the will for a living child solely
because the testator believes the child to be dead, the child is entitled to
share in the estate as if the child were an omitted afterborn; or
after-adopted child.

SECTION 7. AMENDMENT. Subsection 2 of section 30.1-07-03 of the
North Dakota Century Code as created by section 20 of chapter 334 of the 1993
Session Laws is amended and reenacted as follows:

2. If the right to an elective share is exercised on behalf of a surviving
spouse who is an incapacitated person, the personal representative may
add any unexpended portions payable under the homestead allowance,
exempt property, and family allowance to the trust established under
subsection 2 of section 38-3+-05-683 30.1-05-06.

SECTION 8. AMENDMENT. Section 30.1-09-05 of the North Dakota
Century Code as amended by section 31 of chapter 334 of the 1993 Session Laws is
amended and reenacted as follows:

30.1-09-05. (2-603) Antilapse - Deceased devisee - Class gifts.
+ e this seetiom:

& “Adternative devise™ menns that & devise that is expressiy ereated by
the will and; under the terms of the will; can take effeet instead of
another devise on the happening of ene or more events; ineluding
survival of the testater or failure to survive the testater; whether an
event i3 expressed in condition-precedent; condition—subsequent; or
any other form: 7 residunary clatse constitites an alternative devise
with respeet to o nonresiduary devise enly if the will speeifiently
provides that; upon iapse er farure; the neonresiduary devise; or
renresiduary devises in general; pess under the residuary eleuse:

b “Class member® ineludes en individual whe feils te survive the
testator but whe weuld have talcen under e devise in the form of o

e: “Devise” ineludes en alternntive devise; & devise in the form of &
elass gift; and an exereise of a power of appeintment:
d- Devisee” includes a elass member if the devise 13 in the form of &

elass gift; an individual or class member whe was deceased at the
time the testator exceuted the will as well as en individual or elass
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member whe wes then living but whe failed to survive the testater;
and an appeintee under a power of appointment exereised by the
“Stepehild” is a child of the surviving; deeceased; or former spouse of

the testater or of the doner of a power of appeiniment; and net of
the testator:

“Surviving devisee™ or Zsurviving desecendent™ means a devisee or o
descendant who neither predecensed the testator ner is deemed te
“Festator” includes the donee of a power of appeintment if the
power iy exereised in the testators will-

2: H a devisee fails to survive the testator and is a grendperent
deseendnnt of a grandparent; or a stepehild of either the testater or the
dener of o pewer of appeiniment exercised by the testaters wilk the
fellowing appiy:

ar

Exeept as provided in subdivisien d; if o devise is not in the form of

Exeept as provided in subdivision d&; if a devise i3 in the form of 2
e}assgzﬁ-oﬂaerﬂ!anaéeﬂseto-me”-ldeseenémeilhmef&n
bedy™; Zheirs ‘mext of ldn™; ‘relatives “family eor & elass
deseribed by language of similar import; a substitute gift is erented
in the deeeased devisee er devisee's surviving deseendents: The
preperiy to which the devisees would have been entitted had ol of
themmveéthetes&eterpasmte&aesmmgéewseesandthe

deseendants of deceased devisees: Ench surviving devisee

testator: For the purpeses of this subdivision; “decensed devisee”
means a class member whe failed to survive the testater and left

Eor purpeses of seetion 30-1-09-03; werds of survivership; sueh as
in e devise to an individual 5f the individuel survives meS er in &
devise to ‘my surviving children™s are not; in the absenece of
additional evidenee; a suffietent indiention of an intent contrary to
the appliention of this seetion:

¥ the will erentes an alternative devise with respeet to a devise for
which a substitute gift 15 ereated by subdivisten & or b; the
substitute gift 13 superseded by the elternntive devise only if an
expressly designated devisee of the nltermative devise is entitled to
teke under the will:
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e: Uﬂ}ma&e}aﬂga?geeree&ngapoweref

appeintee; a surviving descendant of a decensed of e
power of appeintment ean be substituted for the under
this seetten; whether or net the deseendent is an objeet of the
power:

3 {-faﬂdersubsee&eﬁé:wbsﬁfutegiﬁsmereﬁeéandﬂotwpmedeé

C)

>

effeet hed all the deeersed devisees of the alternntive devises

“Primery substitute gift” means the substitute gift erented with
respeet to the primary devise:

Youngergeneration devise™ means a devise that iy to &
descendant of a devisee of the primery devise; v enm
alterpative devise with respeet to the primnary devise; 9 &
devise for which & substitute gift is erented; and would have
talcen effeet had all the deecensed devisees whe left surviving
deseendants survived the testator except the deecensed devisee
or devivsees of the primary devise:

“Younger-generntion substitute gift” means the substitute gift
ereated with respeet to the younger-generation devise:r If a
devisee who is a grandparent or a lineal descendant of a
grandparent of the testator is dead at the time of execution of
the will, fails to survive the testator, or is treated as if the
devisee predeceased the testator, the issue of the deceased
devisee who survive the testator by one hundred twenty hours
take in place of the deceased devisee and if they are all of the
same degree of kinship to the devisee they take equally, but if
of unequal degree, then those of more remote degree take by
representation. One who would have been a devisee under a
class gift if that person had survived the testator is treated as a
devisee for purposes of this section where that person’s death
occurred before or after the execution of the will.

SECTION 9. AMENDMENT. Section 30.1-09-07 of the North Dakota
Century Code as amended by section 33 of chapter 334 of the 1993 Session Laws is
amended and reenacted as follows:
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30.1-09-07. (2-605) Inerease Change in securities - Accessions
- Nonademption.

1. If a testator exeeutes & will that devises intended a specific devise of
certain securities and the testator then ewned seeurities thet meet the
the testater at death to the extent the addittennal seeurities were .
by the testator after the will was exeeuted as a result of the testater’s
ownership of the deseribed seeurities and are securities of any of the
following types rather than the equivalent value thereof, the specific
devisee is entitled only to:

a.

d.

Seeurities of the same ergenization acquired by reason of action
:m&a-ted by the efgm&&en or any sueeesser; related; or aequiring

any by exereise of purchase
options: As much of the devised securities as is a part of the estate
at the time of the testator’s death.

Seeurities of another organization aequired as o result of o merger;

eomehéahon— reorgenization; eor ether dmnbum by the

or any sueeessor; related; or organization:

Any additional or other securities of the same entity owned by the

testator by reason of action initiated by the entity excluding any
acquired by exercise of purchase options.

Seeurities of the same organization eequired a9 & result of a plan of
reinvestment: Securities of another entity owned by the testator as a
result of a merger, consolidation, reorganization, or other similar
action initiated by the entity.

Any additional securities_of the entity owned by the testator as a
result of a plan of reinvestment.

2. Distributions in eash before death with respect to a deseribed specifically
devised security not provided for in subsection 1l are not part of the

specific devise.

SECTION 10. AMENDMENT. Section 30.1-09-08 of the North Dakota
Century Code as amended by section 34 of chapter 334 of the 1993 Session Laws is
amended and reenacted as follows:

30.1-09-08. (2-606) Nonademption of specific devises - Unpaid proceeds of
sale, condemnation, or insurance - Sale by conservator or agent.

1. A specific devisee has the right to the specifically devised property in the
testator’s estate at death and:

a.

Any balance of the purchase price, together with any security
interest, owing from a purchaser to the testator at death by reason
of sale of the property.

Any amount of a condemnation award for the taking of the
property unpaid at death.

Any proceeds unpaid at death on fire or casualty insurance on or
other recovery for injury to the property.



964 Chapter 322 Uniform Probate Code

d. Property owned by the testator at death and acquired as a result of
foreclosure, or obtained in lieu of foreclosure, of the security interest
for a specifically devised obligation.

e Rea}erﬁangrb}epefma}pmpeﬁyowneébytheeestemméeﬁh
which the testator aequired as a replecement for speetfically devised
reat or tengible personal property:

2. If specifically devised property is sold or mortgaged by a conservator or
by an agent acting within the authority of a durable power of attorney
for an incapacitated principal, or if a condemnation award, insurance
proceeds, or recovery for injury to the property are paid to a
conservator or to an agent acting within the authority of a durable
power of attorney for an incapacitated principal, the specific devisee has
the right to a general pecuniary devise equal to the net sale price, the
amount of the unpaid loan, the condemnation award, the insurance
proceeds, or the recovery. This subsection does not apply if, after the
sale, mortgage, condemnation, casualty, or recovery, it was adjudicated
that _the testator’s incapacity ceased and the testator survived the
adjudication by one year.

3- The right of a specific devisee under this subsection 2 is reduced by any
right the devisee has under subsection 1.

eeasedaﬁéﬂ&etesmtefmwvedeheedyudeee&eﬁbyeneye&

5 For the purposes of the references in subseetion 2 to an agent acting
vmhmtheeaﬂ&erﬂyefeéureb&epewerefaﬂomeyfermme&paem&é
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SECTION 11. AMENDMENT. Section 30.1-09-10 of the North Dakota
Century Code as amended by section 36 of chapter 334 of the 1993 Session Laws is
amended and reenacted as follows:

30.1-09-10. (2-608) Exercise of power of appointment. Iin the absence of a
requ&ement&miapewerefappemmbemseébyerefereneeerbyaﬁ
express or speeifie reference; to the power; & A general residuary clause in a will, or
a will making general disposition of all of the testator’s property, expresses enm
intention to does not exercise a power of appointment held by the testator enly if the
Wnemﬂwmmmmmmmagﬁéﬁe
pewer i3 net exereised or ihe testators will menifests an unless specific reference is
made to the power or there is some other indication of intention to include the
property subject to the power.

SECTION 12. AMENDMENT. Section 30.1-09.1-02 of the North Dakota
Century Code as created by section 39 of chapter 334 of the 1993 Session Laws is
amended and reenacted as follows:

30.1-09.1-02. (2-702) Requirement of survival by one hundred twenty hours.
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1. For the purposes of this title, exeept for purpeoses of seetions 3613121
through 30-1-31-30; amd except as provided in subsection 4 an
individual who is not established by clear and convincing evidence to
have survived an event, including the death of another individual, by one
hundred twenty hours is deemed to have predeceased the event.

2.  Except as provided in subsection 4 and exeept for a security registered
in benefictary form under seettens 30-1-31-21 threugh 306-1-3138, for
purposes of a provision of a governing instrument that relates to an
individual surviving an event, including the death of another individual,
an individual who is not established by clear and convincing evidence to
have survived the event by one hundred twenty hours is deemed to have
predeceased the event.

3. Except as provided in subsection 4, if it is not established by clear and
convincing evidence that one of two coowners with right of survivorship
survived the other coowner by one hundred twenty hours, one-half of the
property passes as if one had survived by one hundred twenty hours and
one-half as if the other had survived by one hundred twenty hours and
there are more than two coowners and it is not established by clear and
convincing evidence that at least one of them survived the others by one
hundred twenty hours, the property passes in the proportion that one
bears to the whole number of coowners. For purposes of this
subsection, the term “coowners with right of survivorship” includes joint
tenants, tenants by the entireties, and other coowners of property or
accounts held under circumstances that entitles one or more to the whole
of the property or account on the death of the other or others.

4. This seetion dees net apply Survival by one hundred twenty hours is not
required if:
a. The governing instrument contains some language dealing explicitly

with simultaneous deaths or deaths in a common disaster and that
language is operable under the facts of the case;

b. The governing instrument expressly indicates that an individual is
not required to survive an event, including the death of another
individual, by any specific period or expressly requires the
individual to survive the event by a specific period; but survival of
the event or the specified period must be established by clear and
convincing evidence;

c. Imposition of a one-hundred-twenty-hour requirement of survival
would cause a nonvested property interest or a power of
appointment to fail to qualify for validity under subdivision a of
subsection 1, subdivision a of subsection 2, or subdivision a of
subsection 3 of section 47-02-27.1, or to become invalid under
subdivision b of subsection 1, subdivision b of subsection 2, or
subdivision b of subsection 3 of section 47-02-27.1; but survival
must be established by clear and convincing evidence; or

d. The application of this seettem a one-hundred-twenty-hour
requirement of survival to multiple governing instruments would
result in an unintended failure or duplication of a disposition; but
survival must be established by clear and convincing evidence.
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A payer or other third party is not liable for having made a
payment or transferred an item of property or any other benefit to a
beneficiary designated in a governing instrument who, under this
section, is not entitled to the payment or item of property, or for
having taken any other action in good faith reliance on the
beneficiary’s apparent entitlement under the terms of the governing
instrument, before the payer or other third party received written
notice of a claimed lack of entiltement under this section. A payer
or other third party is liable for a payment made or other action
taken after the payer or other third party received written notice of
a claimed lack of entitlement under this section.

Written notice of a claimed lack of entitlement under subdivision a
must be mailed to the payer’s or other third party’s main office or
home by registered mail or served upon the payer or other third
party in the same manner as a summons in a civil action. Upon
receipt of written notice of a claimed lack of entitlement under this
section, a payer or other third party may pay any amount owed or
transfer or deposit any item of property held by it to or with the
court having jurisdiction of the probate proceedings relating to the
decedent’s estate, or if no proceedings have been commenced, to or
with the court having jurisdiction of probate proceedings relating to
decedents’ estates located in the county of the decedent’s residence.
The court shall hold the funds or item of property and, upon its
determination under this section, shall order disbursement in
accordance with the determination. Payments, transfers, or deposits
made to or with the court discharge the payer or other third party
from all claims for the value of amounts paid to or items of
property transferred to or deposited with the court.

A person who purchases property for value and without notice, or
who receives a payment or other item of property in partial or full
satisfaction of a legally enforceable obligation, is neither obligated
under this section to return the payment, item of property, or
benefit nor is liable under this section for the amount of the
payment or the value of the item of property or benefit. But a
person who, not for value, receives a payment, item of property, or
any other benefit to which the person is not entitied under this
section is obligated to return the payment, item of property, or
benefit, or is personally liable for the amount of the payment or the
value of the item of property or benefit, to the person who is
entitled to it under this section.

If this section or any part of this section is preempted by federal law
with respect to a payment, an item of property, or any other benefit
covered by this section, a person who, not for value, receives the
payment, item of property, or any other benefit to which the person
is not entitled under this section is obligated to return the payment,
item of property, or benefit, or is personally liable for the amount of
the payment or the value of the item of property or benefit, to the
person who would have been entitled to it were this section or part
of this section not preempted.

SECTION 13. AMENDMENT. Subdivision b of subsection 1 of section

30.1-09.1-06 of the North Dakota Century Code as created by section 39 of
chapter 334 of the 1993 Session Laws is amended and reenacted as follows:
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b.

"Beneficiary” means the beneficiary of a beneficiary designation
under which the beneficiary must survive the decedent and includes
a class member if the beneficiary designation is in the form of a
class gift and includes an individual or class member who was
deceased at the time the beneficiary designation was executed as
well as an individual or class member who was then living but who
failed to survive the decedent, but excludes a joint tenant of a joint
tenancy with the right of survivorship and a party to a joint and
survivorship account.

SECTION 14. AMENDMENT. Subdivision b of subsection 2 of section
30.1-09.1-06 of the North Dakota Century Code as created by section 39 of
chapter 334 of the 1993 Session Laws is amended and reenacted as follows:

b.

Except as provided in subdivision d, if the beneficiary designation is
in the form of a class gift, other than a beneficiary designation to
“issue”, "descendants”, “heirs of the body”, "heirs”, "next of kin”,
"relatives”, “family”, or a class described by language of similar
import, a substitute gift is created in the surviving descendants of
any deceased beneficiary of beneficinries” susviving deseendants.
The property to which the beneficiaries would have been entitled
had all of them survived the decedent passes to the surviving
beneficiaries and the surviving descendants of the deceased
beneficiaries. Each surviving beneficiary takes the share to which
the surviving beneficiary would have been entitled had the deceased
beneficiaries survived the decedent. Each deceased beneficiary’s
surviving descendants who are substituted for the deceased
beneficiary take by representation the share to which the deceased
beneficiary would have been entitled had the deceased beneficiary
survived the decedent. For the purposes of this subdivision,
“deceased beneficiary” means a class member who failed to survive
the decedent and left one or more surviving descendants.

SECTION 1S. AMENDMENT. Section 30.1-09.1-07 of the North Dakota
Century Code as created by section 39 of chapter 334 of the 1993 Session Laws is
amended and reenacted as follows:

30.1-09.1-07. (2-707) Survivorship with respect to future interests under the
terms of a trust - Substitute takers.

1. In this section:

a.

“Alternative future interest” means to an expressly created future
interest that can take effect in possession or enjoyment instead of
another future interest on the happening of one or more events,
including survival of an event or failure to survive an event, whether
an event is expressed in condition-precedent, condition-subsequent,
or any other form. A residuary clause in a will does not create an
alternative future interest with respect to a future interest created in
a nonresiduary devise in the will, whether or not the will specifically
provides that lapsed or failed devises are to pass under the
residuary clause.

“Beneficiary” means the beneficiary of a future interest and includes
a class member if the future interest is in the form of a class gift.
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"Class member” includes an individual who fails to survive the
distribution date but who would have taken under a future interest
in the form of a class gift had the individual survived the
distribution date.

“Distribution date”, with respect to a future interest, means the time
when the future interest is to take effect in possession or enjoyment.
The distribution date need not occur at the beginning or end of a
calendar day, but can occur at a time during the course of a day.

“Future interest” includes an alternative future interest and a future
interest in the form of a class gift.

"Future interest under the terms of a trust” means a future interest
that was created by a transfer creating a trust or to an existing trust
or by an exercise of a power of appointment to an existing trust,
directing the continuance of an existing trust, designating a
beneficiary of an existing trust, or creating a trust.

“Surviving beneficiary” or “surviving descendant’” means a
beneficiary or a descendant who neither predeceased the
distribution date nor is deemed to have predeceased the distribution
date under section 30.1-09.1-02.

A future interest under the terms of a trust is contingent on the
beneficiary’s surviving the distribution date. If a beneficiary of a future
interest under the terms of a trust fails to survive the distribution date,
the following apply:

a.

Except as provided in subdivision d, if the future interest is not in
the form of a class gift and the deceased beneficiary leaves surviving
descendants, a substitute gift is created in the beneficiary’s surviving
descendants. They take by representation the property to which the
beneficiary would have been entitled had the beneficiary survived
the distribution date.

Except as provided in subdivision d, if the future interest is in the
form of a class gift, other than a future interest to “issue”,
“descendants”, “heirs of the body”, “heirs”, “next of kin”, “relatives”,
or "family”, or a class described by language of similar import, a
substitute gift is created in the surviving descendants of any
deceased beneficiary eor benefteiaries” surviving deseendants. The
property to which the beneficiaries would have been entitled had all
of them survived the distribution date passes to the surviving
beneficiaries and the surviving descendants of the deceased
beneficiaries. Each surviving beneficiary takes the share to which
the surviving beneficiary would have been entitled had the deceased
beneficiaries survived the distribution date. Each deceased
beneficiary’s surviving descendants who are substituted for the
deceased beneficiary take by representation the share to which the
deceased beneficiary would have been entitted had the deceased
beneficiary survived the distribution date. For the purposes of this
paragraph, “deceased beneficiary” means a class member who failed
to survive the distribution date and left one or more surviving
descendants.
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For purposes of section 30.1-09.1-01, words of survivorship
attached to a future interest are not, in the absence of additional
evidence, a sufficient indication of an intent contrary to the
application of this seeiterr section. Words of survivorship include
words of survivorship that relate to the distribution date or to an
earlier or an unspecified time, whether those words of survivorship
are expressed in condition-precedent, condition-subsequent, or any
other form.

If a governing instrument creates an alternative future interest with
respect to a future interest for which a substitute gift is created by
subdivision a or b, the substitute gift is superseded by the
alternative future interest only if an expressly designated beneficiary
of the alternative future interest is entitled to take in possession or
enjoyment.

3. If, under subsection 2, substitute gifts are created and not superseded
with respect to more than one future interest and the future interests are
alternative future interests, one to the other, the determination of which
of the substitute gifts takes effect is resolved as follows:

a.

Except as provided in subdivision b, the property passes under the
primary substitute gift.

If there is a younger-generation future interest, the property passes
under the younger-generation substitute gift and not under the
primary substitute gift.

In this subsection:

(1) "Primary future interest” means the future interest that would
have taken effect had all the deceased beneficiaries of the
alternative future interest who left surviving descendants
survived the distribution date.

(2) “Primary substitute gift” means the substitute gift created with
respect to the primary future interest.

(3) “Younger-generation future interest” means a future interest
that is to a descendant of a beneficiary of the primary future
interest, is an alternative future interest with respect to the
primary future interest, is a future interest for which a
substitute gift is created, and would have taken effect had all
the deceased beneficiaries who left surviving descendants
survived the distribution date except the deceased beneficiary
of beneficiaries of the primary future interest.

(4) “Younger-generation substitute gift” means the substitute gift
created with respect to the younger-generation future interest.

4. ¥f Except as provided in subsection S5, if, after the application of
subsections 2 and 3, there is no surviving taker, the property passes in
the following order:

a.

If the trust was created in a nonresiduary devise in the transferor’s
will or in a codicil to the transferor’s will, the property passes under
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the residuary clause in the transferor’s will; for purposes of this
section, the residuary clause is treated as creating a future interest
under the terms of a trust.

b. If no taker is produced by the application of subdivision a, the
property passes to the transferor’s heirs under section 30.1-09.1-11.

If, after the application of subsections 2 and 3, there is no surviving
taker and if the future interest was created by the exercise of a power of

appointment:

a. The property passes under the donor’s gift-in-default clause, if any,
which clause is treated as creating a future interest under the terms
of a trust; and

If no taker is produced by the application of subdivision a, the
property passes as provided in_subsection 4. For purposes of
subsection 4, “transferor” means the donor if the power was a
nongeneral power and means the donee if the power was a general

power.

=

SECTION 16. AMENDMENT. Section 30.1-09.1-09 of the North Dakota

Century Code as created by section 39 of chapter 334 of the 1993 Session Laws is
amended and reenacted as follows:

30.1-09.1-09. (2-709) Representation - Per capita at each generation
- Representation - Per stirpes.

1.

In this section:

a. "Deceased child” or “deceased descendant” means a child or a
descendant who either predeceased the distribution date or is
deemed to have predeceased the distribution date under section
30.1-09.1-02.

b. “Distribution date”, with respect to an interest, means the time when
the interest is to take effect in possession or enjoyment. The
distribution date need not occur at the beginning or end of a
calendar day, but can occur at a time during the course of a day.

c. "Surviving ancestor”, “surviving child”, or “surviving descendant”
means an ancestor, a child, or a descendant who neither
predeceased the distribution date nor is deemed to have
predeceased the distribution date under section 30.1-09.1-02.

If an appitcable statute or a govermng instrument calls for property to
be distributed Zoy representation” or "per capita at each generation”, the
property is divided into as many equal shares as there are surviving
descendants in the generation nearest to the designated ancestor which
contains one or more surviving descendants and deceased descendants in
the same generation who left surviving descendants, if any. Each
surviving descendant in the nearest generation is allocated one share.
The remaining shares, if any, are combined and then divided in the same
manner among the surviving descendants of the deceased descendants as
if the surviving descendants who were allocated a share and their
surviving descendants had predeceased the distribution date.
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3. If an applicable statute or a governing instrument calls for property to
be distributed “by representation” or “per stirpes”, the property is divided
into as many equal shares as there are surviving children of the
designated ancestor and deceased children who left surviving
descendants. Each surviving child is allocated one share. The share of
each deceased child with surviving descendants is divided in the same
manner, with subdivision repeating at each succeeding generation until
the property is fully allocated among surviving descendants.

4. For the purposes of subsections 2 and 3, an individual who is deceased
and left no surviving descendant is disregarded, and an individual who
leaves a surviving ancestor who is a descendant of the designated
ancestor is not entitled to. a share.

SECTION 17. AMENDMENT. Section 30.1-09.1-11 of the North Dakota
Century Code as created by section 39 of chapter 334 of the 1993 Session Laws is
amended and reenacted as follows:

30.1-09.1-11. (2-711) Future interests in heirs and like. If an applicable
statute or a governing instrument calls for a present or future distribution to or
creates a present or future interest in a designated individual's "heirs”, "heirs at law”,
“next of kin®, “relatives”, or “family”, or language of similar import, the property
passes to those persons, including the state under seetien 36-1-84-85, and in such
shares as would succeed to the designated individual’s intestate estate under the
intestate succession law of the designated individual’s domicile if the designated
individual died when the disposition is to take effect in possession or enjoyment. If
the designated individual’s surviving spouse is living but is remarried at the time the
disposition is to take effect in possession or enjoyment, the surviving spouse is not an
heir of the designated individual.

SECTION 18. AMENDMENT. Subsection 4 of section 30.1-10-01 as
created by section 40 of chapter 334 of the 1993 Session Laws is amended and
reenacted as follows:

4. The effects of disclaimer are:

a. If property or an interest therein devolves to a disclaimant under a
testamentary instrument, under a power of appointment exercised
by a testamentary instrument, or under the laws of intestacy, and
the decedent has not provided for another disposition of that
interest, should it be disclaimed, or of disclaimed or failed interests
in general, the disclaimed interest devolves as if the disclaimant had
predeceased the decedent, but if by law or under the testamentary
instrument the descendants of the disclaimant would take the
diselnimant's share in the disclaimed interest by representation or
otherwise were the disclaimant to predecease the decedent, then the
disclaimed interest passes by representation, or passes as directed
by the governing instrument, to the descendants of the disclaimant
who survive the decedent. A future interest that takes effect in
possession or enjoyment after the termination of the estate or
interest disclaimed takes effect as if the disclaimant had predeceased
the decedent. A disclaimer relates back for all purposes to the date
of death of the decedent.

b. If property or an interest therein devolves to a disclaimant under a
nontestamentary instrument or contract and the instrument or
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contract does not provide for another disposition of that interest,
should it be disclaimed, or of disclaimed or failed interests in
general, the disclaimed interst interest devolves as if the disclaimant
has predeceased the effective date of the instrument or contract, but
if by law or under the nontestamentary instrument or contract the
descendants of the disclaimant would telce the diselatmant’s share in
the disclaimed interest by representation or otherwise were the
disclaimant to predecease the effective date of the instrument, then
the disclaimed interest passes by representation, or passes as
directed by the governing instrument, to the descendants of the
disclaimant who survive the effective date of the instrument. A
disclaimer relates back for all purposes to that date. A future
interest that takes effect in possession or enjoyment at or after the
termination of the disclaimed interest takes effect as if the
disclaimant had died before the effective date of the instrument or
contract that transferred the disclaimed interest.

The disclaimer or the written waiver of the right to disclaim is
binding upon the disclaimant or person waiving and all persons
claiming through or under either of them.

SECTION 19. AMENDMENT. Subsections 5, 8, and 9 of section
30.1-10-03 of the North Dakota Century Code as created by section 40 of
chapter 334 of the 1993 Session Laws are amended and reenacted as follows:

5.

8.

Provisions of a governing instrument which are net reveked by this
seetien are given effect as if the killer disclaimed all revoked provisions
revoked by this section or, in the case of a revoked nomination in a

fiduciary or representative capacity, as if the killer predeceased the
decedent.

a.

A payer or other third party is not liable for having made a
payment or transferred an item of property or any other benefit to a
beneficiary designated in a governing instrument affected by an
intentional and felonious Kkilling, or for having taken any other
action in geed faith reliance on the validity of the governing
instrument, upon request and satisfactory proof of the decedent’s
death, before the payer or other third party received written notice
of a claimed forfeiture or revocation under this section. A payer or
other third party does not have a duty or obligation to make any
determination as to whether the decedent was a_victim of a
felonious killing or to seek any evidence with respect to a felonious
killing even if the circumstances of the decedent’s death are
suspicious or questionable as to the beneficiary’s participation in
any such felonious killing. A payer or other third party is only
liable for & payment made or other gsetion actions taken two or
more business days after the actual receipt by y the | payer or r other
third party reeeived of written notice of a elnimed forfeiture or
revecation under this seetier. The payer or other third pa arty may
be liable for actions taken pursuant to the governing instrument
only if the form of service is that described in subdivision b.

The_written notice must indicate the name of the decedent, the
name of the person asserting an interest, the nature of the payment
or item of property or other benefit, and a statement that a claim of

forfeiture or revocation is being made under this section. Written
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notice of a claimed forfeiture or revocation under this subsection
must be mailed to the payer’s or third party’s main office or home
by registered mail or served upon the payer or other third party in
the same manner as a summons in a civil action. Notice to a sales
representative of the payer or other third party does not constitute
notice to the payer or other third party. Upon receipt of written
notice of a claimed forfeiture or revocation under this section, a
payer or other third party may pay any amount owed or transfer or
deposit any item of property held by it to or with the court having
jurisdiction of the probate proceedings relating to the decedent’s
estate, or if no proceedings have been commenced, to or with the
court having jurisdiction of probate proceedings relating to
decedents’ estates located in the county of the decedent’s residence.
In_addition to the actions available under this section, the payer or
other third party may take any action authorized by law or the
governing _instrument. If no probate proceedings have been
commenced, the payer or other third party shall file with the court a
copy of the written notice received by the payer or other third party,
with the payment of funds or transfer or deposit of property. The
court may not charge a filing fee to the payer or other third party

for the payment to the court of amounts owed or transferred to or
deposit with the court of any item of property, even if no probate

proceedings have been commenced before the payment, transfer, or
deposit. The court shall hold the funds or item of property and,

upon its determination under this section, shall order disbursement
in accordance with the determination. A filing fee, if any, may be
charged upon disbursement either to the recipient or against the
funds or property on deposit with the court, in the discretion of the
court. Payments, transfers, or deposits made to or with the court
discharge the payer or other third party from all claims for the
value of amounts paid to or items of property transferred to or
deposited with the court.

9. a. A persen bona fide purchaser who purchases property fer velue
and witheut metiee, or who receives a payment or other item of
property in partial or full satisfaction of a legally enforceable
obligation, is neither obligated under this section to return the
payment, item of property, or benefit nor liable under this section
for the amount of the payment or the value of the item of property
or benefit. But a person who, not for value, receives a payment,
item of property, or any other benefit to which the person is not
entitled under this section is obligated to return the payment, item of
property, or benefit, or is personally liable for the amount of the
payment or the value of the item of property or benefit, to the
person who is entitled to it under this section.

b. If this section or any part of this section is preempted by federal
law, other than the federal Employee Retirement Income Security
Act of 1974, as amended, with respect to a payment, an item of
property, or any other benefit covered by this section, a person
who, not for value, receives the payment, item of property, or any
other benefit to which the person is not entitled under this section is
obligated to return the payment, item of property, or benefit or is
personally liable for the amount of the payment or the value of the
item of property or benefit, to the person who would have been
entitled to it were this section or part of this section not preempted.
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SECTION 20. AMENDMENT. Subsections 4, 7, and 8 of section
30.1-10-04 of the North Dakota Century Code as created by section 40 of
chapter 334 of the 1993 Session Laws are amended and reenacted as follows:

4.

7.

Provisions of a governing instrument that are not revelted by this seetion
are given effect as if the former spouse and relatives of the former spouse
disclaimed the revelked all provisions revoked by this section or, in the
case of a revoked nomination in a fiduciary or representative capacity,
as if the former spouse and relatives of the former spouse died
immediately before the divorce or annulment.

a.

A payer or other third party is not liable for having made a
payment or transferred an item of property or any other benefit to a
beneficiary designated in a governing instrument affected by a
divorce, annulment, or remarriage, or for having taken any other
action in geed faith reliance on the validity of the governing
instrument, before the payer or other third party received written
notice of the divorce, annulment, or remarriage. A payer or other
third party does not have a duty or obligation to inquire as to the
continued marital relationship between the decedent and a
beneficiary or to seek any evidence with respect to a marital
relationship. A payer or other third party is only liable for e
payment made or other aetion actions taken two_or more business
days after the actual receipt by the payer or other third party
reeeived of written notice of o elnim forfeiture or revoention under
this seetter. The payer or other third party may be liable for
actions taken pursuant to the governing instrument only if the form
of service is that described in subdivision b.

The written notice must indicate the name of the decedent, the
name of the person asserting an interest, the nature of the payment
or item of property or other benefit, and a statement that a divorce,
annulment, or remarriage of the decedent and the designated
beneficiary occurred. Written notice of the divorce, annulment, or
remarriage under this subdivision must be mailed to the payer’s or
other third party’s main office or home by registered mail or served
upon the payer or other third party in the same manner as a
summons in a civil action. Upon receipt of written notice of the
divorce, annulment, or remarriage, a payer or other third party may
pay any amount owed or transfer or deposit any item of property
held by it to or with the court having jurisdiction of the probate
proceedings relating to the decedent’s estate or, if no proceedings
have been commenced, to or with the court having jurisdiction of
probate proceedings relating to decedents’ estates located in the
county of the decedent’s residence. In addition to the actions
available under this section, the payer or other third party may take
any action authorized by law or the governing instrument. If no
probate proceedings have been commenced, the payer or_ other
third party shall file with the court a copy of the written notice
received by the payer or other third party, with the payment of
funds or transfer or deposit of property. The court may not charge
a filing fee to the payer or other third party for the payment to the
court of amounts owed or transferred to or deposit with the court of
any item of property, even if no probate proceedings have been
commenced before the payment, transfer, or deposit. The court
shall hold the funds or item of property and, upon its determination
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under this section, shall order disbursement or transfer in
accordance with the determination. A filing fee, if any, may be
charged upon disbursement either to the recipient or against the
funds or property on deposit with the court, in the discretion of the
court. Payments, transfers, or deposits made to or with the court
discharge the payer or other third party from all claims for the
value of amounts paid to or items of property transferred to or
deposited with the court.

A persen bona fide purchaser who purchases property from a
former spouse, relative of a former spouse, or any other person fes
value and witheut netiee, or who receives from a former spouse,
relative of a former spouse, or any other person a payment or other
item of property in partial or full satisfaction of a legally enforceable
obligation, is neither obligated under this section to return the
payment, item of property, or benefit nor liable under this section
for the amount of the payment or the value of the item of property
or benefit. But a former spouse, relative of a former spouse, or
other person who, not for value, received a payment, item of
property, or any other benefit to which that person is not entitled
under this section is obligated to return the payment, item of
property, or benefit, or is personally liable for the amount of the
payment or the value of the item of property or benefit, to the
person who is entitled to it under this section.

If this section or any part of this section is preempted by federal
law, other than the federal Employee Retirement Income Security
Act of 1974, as amended, with respect to a payment, an item of
property, or any other benefit covered by this section, a former
spouse, relative of the former spouse, or any other person who, not
for value, received a payment, item of property, or any other benefit
to which that person is not entitled under this section is obligated to
return that payment, item of property, or benefit, or is personaily
liable for the amount of the payment or the value of the item of
property or benefit, to the person who would have been entitled to it
were this section or part of this section not preempted.

SECTION 21. AMENDMENT. Section 30.1-12-02 of the North Dakota
Century Code is amended and reenacted as follows:

30.1-12-02. (3-102) Necessity of order of probate for will. Except as
provided in section 30.1-23-01, to be effective to prove the transfer of any property
or to nominate an executor, a will must be declared to be valid by an order of
informal probate or an adjudication of probate by the court; exeept thet e duly
exeeuted and unrevelted will which has not been probeted may be admitted as
evidenee of a devise ift

+ Ne court preceeding concerning the suecession or administration of the

2

estate has eceurred: and

Either the devisee or his suecessors and assigns peossessed the property
devised in nccordance with the provisions of the will; or the property
devised wes not possessed or cimimed by anyene by virtwe of the
deeedent’s titlte during the time period for testaey proceedings.
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SECTION 22. AMENDMENT. Section 30.1-12-08 of the 1993 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

30.1-12-08. (3-108) Probate, testacy, and appointment proceedings - Ultimate
time limit. No informal probate or appointment proceeding or formal testacy or
appointment proceeding, other than a proceeding to probate a will previously
probated at the testator’s domicile and appointment proceedings relating to an estate
in which there has been a prior appointment, may be commenced more than three
years after the decedent’s death, except:

1. If a previous proceeding was dismissed because of doubt about the fact
of the decedent’s death, appropriate probate, appointment, or testacy
proceedings may be maintained at any time thereafter upon a finding
that the decedent’s death occurred prior to the initiation of the previous
proceeding and the applicant or petitioner has not delayed unduly in
initiating the subsequent proceedings.

2. Appropriate probate, appointment, or testacy proceedings may be
maintained in relation to the estate of an absent, disappeared, or missing
person for whose estate a conservator has been appointed, at any time
within three years after the conservator becomes able to establish the
death of the protected person.

3. A proceeding to contest an informally probated will and to secure
appointment of the person with legal priority for appointment in the
event the contest is successful, may be commenced within the later of
twelve months from the informal probate or three years from the
decedent’s death.

4. {fneperseﬁa}repfem&veefadeeeéem-sesmehasbeenw!ed
in eny proeceeding within three years afler the decedents death; e
proceeding for formal probate of £ will or for adjudiention of intestaey;
with & request for an appeintment of a personnl representative; may be
commeneed at any time three years or meore afier the decedent’s death
for the sele purpese of establishing inheritanee or suecession of property
in whieh the decedent pessessed an interest at the time of deeth and for
eppeintment of a personal representative to eenvey title to that preperty
to the deeedent™s heirs or devisees: 7 deseription of the property must
bemel-udedwrﬂmﬁhepe&&onto&eeeuﬁ- in additien to the parties
speetfied in seetien 38-1-15-03; notice of a proeeeding under this
subsee&onmustahebegwentoanypmmpemefﬁhe
preperty and to any persen claiming an ownership interest in the
preperty of whom the petitioner hesy actuel or constructive notiee: An
informal appointment or a formal testacy or_appointment proceeding
may be commenced thereafter if no proceeding concerning the
succession or estate administration has occurred within the three-year
period after the decedent’s death, but the personal representative has no
right to possess estate assets as provided in section 30.1-18-09 beyond

that necessary to_confirm title to the assets in the successors to the estate

and claims other than expenses of administration may not be presented
against the estate.

A formal testacy proceeding may be commenced at any time after three
years from the decedent’s death for the purpose of establishing an

instrument to direct or control the ownership of property passing or

distributable after the decedent’s death from one other than the decedent

j
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when the property is to be appointed by the terms of the decedent’s will
or is to pass or be distributed as a part of the decedent’s estate or its
transfer is otherwise to be controlled by the terms of the decedent’s will.

These limijtations do not apply to proceedings to construe probated wills or
determine heirs of an intestate. In cases under subsection 1 or 2, the date on which
a testacy or appointment proceeding is properly commenced shall be deemed to be
the date of the decedent’s death for purposes of other limitations provisions of this
title which relate to the date of death.

SECTION 23. AMENDMENT. Section 30.1-15-12 of the North Dakota
Century Code is amended and reenacted as follows:

30.1-15-12. (3-412) Formal testacy proceedings - Effect of order - Vacation.
Subject to appeal and subject to vacation as provided herein and in section
30.1-15-13, a formal testacy order under sections 30.1-15-09 through 30.1-15-11,
including an order that the decedent left no valid will and determining heirs, is final
as to all persons with respect to all issues concerning the decedent’s estate that the
court considered or might have considered incident to its rendition relevant to the
question of whether the decedent left a valid will, and to the determination of heirs,
except that:

1. The court shail entertain a petition for modification or vacation of its
order and probate of another will of the decedent if it is shown that the
proponents of the later-offered will were:

a. Were unaware of its existence at the time of the earlier proceeding;
or were

b. Were unaware of the earlier proceeding and were given no notice
thereof, except by publication.

2. If intestacy of all or part of the estate has been ordered, the
determination of heirs of the decedent may be reconsidered if it is shown
that one or more persons were omitted from the determination and it is
also shown that the persons were:

Were unaware of their relationship to the decedent; were;

®

b. Were unaware of his the decedent’s deaths; or were

c. Were given no notice of any proceeding concerning his the
decedent’s estate, except by publication.

3. A petition for vacation under either subsection ! or 2 must be filed prior
to the earlier of the following time limits:

a. If a personal representative has been appointed for the estate, the
time of entry of any order approving final distribution of the estate,
or, if the estate is closed by statement, six months after the filing of
the closing statement.

b. Whether or not a personal representative has been appointed for
the estate of the decedent, the time prescribed by section 30.1-12-08
when it is no longer possible to initiate an original proceeding to
probate a will of the decedent.
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c. Twelve months after the entry of the order sought to be vacated.

4. The order originally rendered in the testacy proceeding may be modified
or vacated, if appropriate under the circumstances, by the order of
probate of the later-offered will or the order redetermining heirs.

5. The finding of the fact of death is conclusive as to the alleged decedent
only if notice of the hearing on the petition in the formal testacy
proceeding was sent by registered or certified mail addressed to the
alleged decedent at his last known address and the court finds that a
search under subsection 2 of section 30.1-15-03 was made.

If the alleged decedent is not dead, even if notice was sent and search was made, he
may recover estate assets in the hands of the personal representative. In addition to
any remedies available to the alleged decedent by reason of any fraud or intentional
wrongdoing, the alleged decedent may recover any of the estate or its proceeds from
distributees which is in their hands, or the value of distributions received by them, to
the extent that any recovery from distributees is equitable in view of all of the
circumstances.

SECTION 24. AMENDMENT. Section 30.1-22-01 of the North Dakota
Century Code is amended and reenacted as follows:

30.1-22-01.  (3-1101) Effect of approval of agreements involving trusts,
inalienable interests, or interest of third persons. A compromise of any controversy
as to admission to probate of any instrument offered for formal probate as the will
of a decedent, the construction, validity, or effect of any prebated wilt governing
instrument, the rights or interests in the estate of the decedent, of any successor, or
the administration of the estate, if approved in a formal proceeding in the court for
that purpose, is binding on all the parties thereto including those unborn,
unascertained, or who could not be located. An approved compromise is binding
even though it may affect a trust or an inalienable interest. A compromise does not
impair the rights of creditors or of taxing authorities who are not parties to it.

SECTION 25. AMENDMENT. Section 30.1-22-02 of the North Dakota
Century Code is amended and reenacted as follows:

30.1-22-02. (3-1102) Procedure for securing court approval of compromise.
The procedure for securing court approval of a compromise is as follows:

1. The terms of the compromise shall be set forth in an agreement in
writing which shall be executed by all competent persons and parents or
guardians acting for any minor children having beneficial interests or
having claims which will or may be affected by the compromise.
Execution is not required by any person whose identity cannot be
ascertained or whose whereabouts is unknown and cannot reasonably be
ascertained.

2. Any interested person, including the personal representative, if any, or a
trustee, then may submit the agreement to the court for its approval and
for execution by the personal representative, the trustee of every affected
testamentary trust, and other fiduciaries and representatives.

3. After notice to all interested persons or their representatives, including
the personal representative of the any estate and all affected trustees, the
court, if it finds that the contest or controversy is in good faith and that
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the effect of the agreement upon the interests of persons represented by
fiduciaries or other representatives is just and reasonable, shall make an
order approving the agreement and directing all fiduciaries under its
supervision to execute the agreement. Minor children represented only
by their parents or guardians may be bound only if their parents or
guardians join with other competent persons in execution of the
compromise. Upon the making of the order and the execution of the
agreement, all further disposition of the estate is in accordance with the
terms of the agreement.

SECTION 26. REPEAL. Section 30.1-04-06 of the North Dakota Century
Code, as amended by section 8 of chapter 334 of the 1993 Session Laws, is
repealed.

SECTION 27. AMENDMENT. Section 51 of chapter 334 of the 1993
Session Laws is amended and reenacted as follows:

SECTION Si. EFFECTIVE DATE. This Act becomes effective on
August 15 1995 January 1, 1996.

SECTION 28. EFFECTIVE DATE. Sections 1 through 26 of this Act
become effective on January 1, 1996.

Approved March 10, 1995
Filed March 13, 1995
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CHAPTER 323

SENATE BILL NO. 2337
(Senators Holmberg, Traynor)

FOREIGN PERSONAL REPRESENTATIVE
APPOINTMENT

AN ACT to amend and reenact section 30.1-24-05 of the North Dakota Century
Code, relating to orders concerning the appointment of a foreign personal
representative.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 30.1-24-05 of the North Dakota
Century Code is amended and reenacted as follows:

30.1-24-05. (4-204) Proof of authority - Bond. If no local administration or
application or petition therefor is pending in this state, a domiciliary foreign personal
representative may file with a court in this state, in a county in which property
belonging to the decedent is located, authenticated copies of his appointment and of
any official bond he has given, and the court shall enter an order establishing the

filing of the copies.

Approved March 1, 1995
Filed March 1, 1995
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CHAPTER 324

SENATE BILL NO. 2240

(Senators Traynor, Nething, W. Stenehjem)
(Representatives Kretschmar, Mahoney, Nicholas)

GIFTS UNDER POWER OF ATTORNEY

AN ACT to create and enact a new section to chapter 30.1-30 of the North Dakota
Century Code, relating to the making of gifts under a power of attorney.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new section to chapter 30.1-30 of the North Dakota
Century Code is created and enacted as follows:

Gifts under power of attorney. If any power of attorney, durable or
otherwise, or other writing authorizes an attorney in fact or other agent to perform
any act that the principal might or could do or evidences the principal’s intent to
give the attorney in fact or agent full power to handle the principal's affairs or deal
with the principal’s property, the attorney in fact or agent may make gifts. The gifts
may be in any amount of any of the principal’s property to any individual or to an
organization described in sections 170(c) and 2522(a) of the Internal Revenue Code
or corresponding future provisions of federal tax law, or both. Notwithstanding this
section, a principal, by express words in the power of attorney or other writing, may
authorize, or limit the authority of, any attorney in fact or other agent to make gifts
of the principal’s property. This section applies to a power of attorney executed
before August 1, 1995, as well as a power of attorney executed after July 31, 1995.

Approved March 10, 1995
Filed March 13, 1995





