APPENDIX H

WORKERS’ COMPENSATION REVIEW COMMITTEE
Presentation by Randy Christianson

Thursday, September 5, 2019

Thank you Chairman and the Committee for the opportunity to present my concerns today regarding

the dual filing of workers’ compensation claims and it's negative impact on North Dakota employers

insured by North Dakota Workforce Safety and Insurance.

I am President and majority shareholder of Beverage Wholesalers, Inc. and Reliance Transportation, Inc.
(RTI). Asa member of the North Dakota Beer Wholesalers Association, | requested the assistance of
Janet Seaworth, Executive Director, to review a claim management issue relating to RTI. On June 27,
2019 a meeting was held with North Dakota Workforce Safety and Insurance (WSI) along with
Representative George Keiser, Janet Seaworth and me, which led to this presentation opportunity.

Following is a summary of facts and events impacting RT!’s North Dakota employer workers’ safety

insurance coverages.

e The claim involved an RTl employee working as an interstate truck driver. He suffered the work
injury in North Dakota (ND) on 9/1/17, but he was a Minnesota {(MN) resident and his widow
filed for workers compensation benefits in MN. A release of Information dated 6/21/19 was
signed allowing Representative Keiser and Janet Seaworth to discuss the claim with WSI.

e Reliance Transportation, Inc. (RTI) was spun out of Beverage Wholesalers, Inc. and set up as a

ND corporation in May 1979. RTlis a motor carrier engaged in interstate commerce and for the

past 40 years has used WSI for workers compensation insurance, including extra-territorial

coverage. Summary of events:

@]

The claimant in this case was hired in August 2009 and RTI reported wages to WSI and
paid premiums annually.

The claimant had four WSI claims during employment. All were accepted by WSI
including the injury on 9/1/2017.

On 10/20/17 a petition was filed with the MN Department of Labor Workers’
Compensation Division on a Claim for Dependent or Estate Benefits. Then on
12/6/2017 WSI suspended benefits citing N.D.C.C. 65-05-05 due to the MN

petition. The notice of decision suspending benefits and MN demand for discovery are
attached (Exhibit A).

Since RTl did not have a MN Workers” Compensation insurance policy, the MN statutes
required the MN Special Compensation Fund to pay benefits to an injured worker. The
financial exposure to RTl was about $600,000 in benefits plus a potential $400,000
(65%) penalty. An uninsured loss due to WSl suspension and exclusions under ND
employer liability coverages.

WSI denied RTI request for extra-territorial coverage stating the injury occurred in ND
and not in another State.
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o On4/16/2018 Nationwide Insurance denied coverage under the RTI employer Stop-Gap
policy. Coverages did not apply to a MN jurisdiction claim, only a ND claim.

o 0On11/6/2018 WSI refused a settlement compromise by RTI with the MN Special
Compensation Fund. Basically stating that any payment to MN Department of Labor
would constitute settlement of the claim.

o 0n11/7/2018 RT! had the good fortune that Judge Hartman dismissed the MN workers’
compensation claim through the efforts of RTl legal counsel.

On 11/16/18 WS finally reinstated benefits on the original claim effective 12/6/2017.

o InlJanuary 2019 the Independent Insurance Agents of ND contacted WSl in regards to
the coverage gap with the extra-territorial WSI did not provide (Exhibit B). It appears
there is no current method for a ND employer to insure WSI coverage gaps.

e This case was a rare anomaly, but given the huge potential exposure for being uninsured in
another State, a ND based business owner needs to make sure the necessary insurance
protection is in place. RTl had a year long battle, taking up over 150 hours of staff time, and
incurred $37,153 in legal fees and expenses (Exhibit C). There are many ND based employers
that have MN residents reporting to work in ND on a daily basis, including Beverage
Wholesalers, Inc.

At the June 27™ meeting WSI agreed that the organization should have advocated on behalf of the
employer, RTI. Also, it was indicated that by Administrative Code, WSI could reimburse fees and
expenses paid by RTI, but it was limited to a $160 per hour for all actual and reasonable time. This was
very much appreciated, but the process of getting to this point required significant employer
perseverance. WSI, as an organization, is very protective of the fund throughout the employer claims
process, which should be differentiated from an employee claim process. Particularly for North Dakota
employers in good standing with WSI and actively participating in claims management and safety

programs.
In addition, on July 9, 2019, John Halvorson sent an email to Representative Keiser, stating the following:

“In follow-up to our meeting with Janet and Randy in regards to RTi, we have drafted a proposed
rule that may alleviate this issue moving forward. After each session, we do a comprehensive
administrative rule review. If the draft proposal below suffices, we will include with WSI’s rules
packet which is scheduled to be filed on Friday of this week.

Please review and let us know your thoughts and suggestions. We would be happy to sit down and
discuss further. The draft below attempts to incorporate a variation of the duty to defend language
of a standard work comp policy (see below) with the specific set of facts that arose in the RTl case.”

Proposed Rule: Subsection X of 92-01-02-50

If a claim for workers compensation benefits is compensable in this state and a subsequent claim for
workers compensation benefits for the same injury or death is filed in another state, the
organization may defend, at the organization’s expense, using counsel and resources of the



organization’s choosing, any claim, proceeding or suit against a North Dakota covered employer. The
organization may exceed the fees and caps set forth in section 92-01-02-11.1 for this subsection.
The organization has the right to investigate and settle these claims, proceedings or suits.

The organization may not defend a claim for workers compensation benefits, proceeding or suit if

that claim for workers compensation benefits is not compensable in this state.
Our response to the above is as follows:

Thank you so much for your response to RTI case concerns and for the time you spent with us to
discuss the issues. We really appreciate it. | think the draft is good — it gives WS the authority to
defend these claims against covered North Dakota employers. Perhaps consider removing the word
“subsequent.” We read the draft rule as providing WSI the right to defend only if a “subsequent”
claim is filed in another state. One can imagine, however, a scenario where a claimant files
simultaneous claims for the same injury in multiple states to see what “sticks” and in that case, a
strict reading of the rule would not allow WSI to defend proceedings brought in another state
against a covered North Dakota employer.

We also read the draft rule to allow WSI to defend, but not require WSI to defend. In other words,
there is no duty to defend imposed. So, what would happen, for example, if in RTl’s case, the MN
court would not have dismissed the proceedings, but had accepted the claim and imposed serious
penalties on the covered North Dakota employer for failure to have coverage in MN? What would
WSI’s duty to the covered employer be then? Would WSI reimburse the covered employer — who
should have had coverage? This is something RTi has raised as a key issue, and wondering how you
see the WSI draft language addressing that.

The Proposed Rule was revised on July 10 and submitted with the WSI administrative rule packet by
the Friday deadline of July 12, 2019. A copy of the email correspondence is attached (Exhibit D).

Subsequent to submitting the request for reimbursement of legal fees on July 30, 2019, | was contacted
by Anne Green, Director of Legal Services at WSI. Anne indicated that by administrative rule WSI was
limited to paying a maximum of 55,950 of the legal fees, plus the $318 of expenses. This was very
disappointing. In my opinion the employer, RTl, is being treated once again as an employee claimant
under the “other states coverage”, which was used to deny advocacy for the employer, RTI, on the MN
claim, since the incident occurred in ND.

It appears that WSl is relying on the existing rule to reimburse RTI, the employer, and in turn the existing
rule provides that you can only be reimbursed pursuant to 92-02-02-11.1. As itis, one could argue that
WSI has an incentive not to defend employers sued in other districts because under the current version
of the rule, if the employer loses (fails to show that jurisdiction is with WSI), WS would pay nothing. If
the employer prevails in proving that WS! has jurisdiction, WSI’s exposure and responsibility for
attorneys’ fees is limited to the amounts specified, rather than what it costs the employer to secure its
rights to coverage by WSI and to be free from any action against the employer.



Even if WS applies 92-02-02-11.1 to limit attorney’s fees pursuant to that section, it does nothing to
secure RTI rights to coverage with WSI, North Dakota law is clear that employers who comply with the
provisions of Chapter 65-04, mandating coverage “shall not be liable to respond in damages at common
law or by statute for injury to or death or any employee, wherever occurring, during the period covered
by the premiums paid into the fund.” It appears WSI has not abided by its side of the bargain in this
instance either, which leaves all North Dakota employers susceptible to insurance coverage gaps. A
summary of what | believe WSl is relying on for further limiting the reimbursement and protecting the
fund is attached (Exhibit E).

WS! does have some protection provided for coverages through annual employer premium experience
rate calculation. Because of the loss incurred, RTI will pay a 56.7% experience rate surcharge through at
least 9/30/2020 (Exhibit F).

In addition to the Independent Insurance Agents of North Dakota, the Fargo Moorhead West Fargo
Chamber of Commerce supports necessary changes to WSI Administrative Rules in order to alleviate
confusion and ensure a clear and fair policy for both ND employers and employees (Exhibit G).

As a ND employer, it is expected that any insurance company be an advocate for the policy holder and
provide adequate coverage and endorsements. We appreciate the time and consideration given the
past few weeks and today.

Respectivelysubmitted,

Randy Chtistianson
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STATE OF MINNESOTA
DEPARTMENT OF LABOR & INDUSTRY
WORKERS' COMPENSATION DIVISION

443 LAFAYETTE ROAD

ST-PAYL, BN 55155

SEN
Lo 09/01/17
DOD: 09/15/17

Employes,
v, DEMAND FOR DISCOVERY
TO MINNESOTA RULES PART 1420.2200
Reliance Transporiation, Inc.
Employer,
and

ND Workiorce Safety Insurance,
Insurer,

TO; THE ABOVE-NAMED EMPLOYER AND INSURER:

The above-named Employee, pursuant to Minnesota Rules 1420.2200 demands that the
Employer/Insurer and their attomey respond within thirty (30) days with the following information:
1.‘ Identify amy photographs, films, videotapes, or motion pictures that relate 1o the
subject matier of this litigation, of which you, your agents, or atiomeys have aken,

are aware of, and/or have in their possession. Attach copies of same to the

Response to Demand for Discovery.



2. Identify all investigation reports compiled relaiive to this incident, including a First
Report of Injury and indicate who prepared said reports, employment capacity of
that individual, and when the report was preparsd. Atiach copies of same to
Responge to Demand for Discovery.

The names and addresses of all witnesses that you intend io call ai the hearing of

(0%}

this case. The employee further demands that all witnesses unknown at the time of
first disclosure to these demands shall be disclosed as soon as they become known.

4. A copy of any relevant written or recorded statement that has been taken on behalf
of any party as defined in Rule 26.02 (3) of Minnesota Rules of Civil Procedure.

5. A list and copies of any and all medical records relating to the injuries described in
the Employee's Claim Petition.

6. A copy of the Employee's entire wage and personnel file.

7. A copy of the Chicago Index Bureau Report on the above Employee.

8. Do you, your attorneys or representatives, know of any impeaching material against

the Employee as that term is defined in the case of Boldt v. Sanders, 261 Minn. 160,

111 N.w.2d 225 (1961)? If so, please identify all persons possessing such

knowledge and all documentis that are evidence of or referved to the impeaching

material known by you, your attorneys or representatives.

PLEASE TAKE NOTICE, that these discovery demands are deemed continuing., Should you, in

the future, discover any information relating to any of the above matters of inquiry, you are required



to notify the employee of said information by way of supplemenial answers, or objection will be

made ai hearing {0 the nse of informaiion not revealed.

BDRABBIT & SALITA, P.A,
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Roberi T. Brabbit, #218017
Attorney for Employee

901 Marquetic Avenue, Sufie 500
Minneapolis, MIN 55402

(612) 333-4500

oues 10/ 00i7
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RELIANCE TRANSPORTATION
717 21IND ST N
FARGO, ND 58102

Re: Notice of Receipt of Workers’ Compensation Claim

Employee:
WID: 5116140
DOI: 9/1/2017

Dear Reliance Transportation:

"has named you as an employer in a workers’ compensation claim.
Enclosed is a copy of the Employee’s Claim Petition outlining the nature of the claim.

Minnesota Statutes § 176.183 requires the Special Compensation Fund (the “Fund”) of the
Depariment of Labor and industry (the “Department”) to pay benefits to an injured worker if all
of the following requirements have been met:

1. At the time of the injury, there was an employer/employee relationship between
the worker and the person or company that hired the worker;

2. The worker was injured arising out of and in the course of employment; and

3. The employer was uninsured for Minnesota workers’ compensation insurance
on 9/1/2017.

State law requires that the Fund must accept or deny payment of a claim within 14 days of notice
of the injury. The Fund received notice of this injury 2/12/2018.

The Fund has been unable to establish the name of your workers’ compensation carrier for the
claimed date of injury.

Enclosed is a copy of Minnesota Statutes §§ 176.181 and 176.183. Under these laws, if the
Fund determines that the injured worker is entitled to workers’ compensation benefits, that you
were the employer and that you did not have workers' compensation insurance on the claimed
date of injury, you may be legally obligated to reimburse the Fund for workers’ compensation
benefits the Fund pays to or on behalf of the injured worker. You may also be assessed
penalties.

443 | afayette Road N., St. Paul, MN 55155 « (§51) 284-5005 « www.dli.mn.gov



Private or confidential information you provide to the Department, now or in the future, may be
used to process this workers’ compensation claim, for the investigation and enforcement of
mandatory workers’ compensation laws and for other state investigations and statistics. You
may refuse to supply the information, but your position will not be taken into consideration when
the Fund decides whether to pay or deny workers’ compensation benefits. The information may
also be supplied fo:

@ ¥ O O 0 © O Y &

The injured worker

The Department of Labor and Indusiry stafi

Other Minnesota Siale Agencies

Other Emplovers and Insurers for this claimed date of injury
The Aliorney General's Office

The Office of Administrative Hearings or couris

The Workers’ Compensation Reinsurance Association

A person with a court ordsr to obtain the information

Any person authorized by iaw to obtain the information.

Please contact me immediately {o discuss this claim against you. If | am unavailable at the time
of your call, please leave a detailed message noting the name of the injured worker and the
times you will be available for my call. If | do not receive a response from you within 10 days
from the date of this ietter, | may assume the information i have been provided is accurate, and
may commence payment of benefits. It is imperative that you take this matter seriously.

Sincergly,
~ re d . /
Lo hos! Khemond [/ 7017 0530 D000 LBOL 9235

Richard Kiemond

Special Compensation Fund

Claims Management Specialist Senior
218-733-7814 direct dial
651-215-9099
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June 25, 2019

Dear HAND Directors,

I'm writing to provide an updaie and acknowledge an important issue being
resecirched and worked on by our IAND Legislative Committee. While the commiitee
has been involved in researching and spzarheading issues that are channeled througn
the legislaiive process, we are hopeful this is an issue that can be resolved without
going to that length.

The issue I'm referring to involves a gap in coverage that in non-monopolistic can be
addressed via a workers’ compensation insurance policy. Specifically, ND employers
with employees that live and or travel in states other than ND and rely on ND WSI
“Other Siates Coverage” could have exposure to this coverage gap.

ND WSI has been involved in discussions with our IIAND Legislative Commitiee and we
are optimistic that a resolution can be achieved. Over the coming months our efforts
will continue and it’s important that you know the “Big I” in ND is advocating for ND
employers on this important issue.

Please feel free to reach out to myself or one of the commitiee members (Jon Erickson,
Matt Peterson, Sherri Samson) if you wish to discuss further.

Thank you.

Sincerely,

Jeff Kleven
Executive Director
ITAND



June 20, 2019

Reliance Transportation Inc.
Attn: Randy Christianson
717 23 Strest North

Fargo, ND 58102

Dear Randy:

Part of the coverage that Reliance Transportation (RTI) pays WSI premium for involves the "other stales
coverage” that is provided by Accident Fund. We have reviewed the policy and are of the opionion that
Accident Fund had a duty to defend the RTi claim.

A) Exhibit B {Accident Fund Declarations Page): ltem 3C states "Part 3 of the policy applies to the
stgies, if any, listed here. Alf states other than Wyoming, Washington, Ohio, and ND”, MN would
tnus be a covered state.

B) Page 4 of 6 of Exhibit C (WC 00 00 OOA) reads as follows:

Part 3-0THER STATES INSURANCE
A2, If you begin work in any one of those states after the effective daie of this policy and
are not insured or are not self-insured for such work, all provisions of this policy will
apply as though that state were listed in item 3A of the information page.

C) From page 10of6 of exhibit C (WC 00 00 COA):
Part One Workers Compensation Insurance
C} We will defend---\We have the right and duty to defend at our expense any claim,
proceeding or suit against you for benefits payable by this insurance. We have the right
to investigate and settler these claims, proceedings or suits. We have no duty to defend
a claim, proceeding or suit that is not covered by this insurance.

D) Part One and Part Three of WC 332 03 01 are both written in this way:
We Will Pay---We will pay any compensable claim arising out of a temporary and
incidentul exposure in a state other than North Dakoia promptly when due. We will pay
the benefits required by the workers compensation law of the jurisdiction in which the
claim is filed uniess:
1) A determination is made that the insured’s exposure is not temporary and incidental
in the filing state. "Temporary and incidental” operations are determined by the

applicable law in the filing state, but may not exceed thirty (30} consecutive days.

The claim did in fact arise out of a temporary and incidental exposure in MN. The injury occurred to a

[ & MCLENNAN
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trucker who was a Minnesota resident who had occasion to drive truck in MN. As such, we contend that
there was an obligation for Accident Fund to defend RTI for such a claim.

Sincerely,

Matt Peterson
CC: Kevin Bruggeman
Enclosed: Exhibit A (WC 33 03 01A)

Exhibit B {Accident Fund Declarations Page)
Exhibit C (WC00 00 00 A)
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WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY WG 330301 A
{Ed. 06-10)

NORTH DAKOTA AMENDATORY ENDORSEMENT

This endorasment applies only to the insurancs provided by the polley because Norlh Dakota is
ehown in ltem 3.A. of the Information Page. In the avent of any condlict between ihe language
of the pofioy and this amsndatory endorsement, ihe language in this endorsemant appliss.

GENERAL SECTION

B. Wholis insured
You are Insured if you are a Notth Dakola amployer, in goad standing. For sligibility of
Norih Dakota owners and officers, oplional coverage through Workforce Safely and
Insurance (W8I must ba in foree,

PART ONE
. WORKERS CONMPENSATION INSURANGE
B. We Will Pay

We will pay any compensable claim arising out of a temporasy and incidents] exposure

in a state other than Norh Dakots promptly when due. Wa will pay the benefits required

by the workers compansation law of the jurisdiction in which the claim is filad unless:

1. a determination is made that the insured’s sxposurs is not temporary and incidental
in the filing state, "Temporary and incidental” opsrations are determined by the
apnlicable law inthe filing state, but may not exceed thirly (30) consecutive days.

2. the uiaimis filed by an owner or officers for whom oplionai coverage was not in force
on the date of Injury under North Dakota Workforce Safely and Insurance.

C. Wea Will Defend
We have the right and duty to defend, at our expense using counsel and resources of
our choosling, any caim, proceeding or sult agsinst you for benefits payabla by this
jnsurance. We have the right to investigate and settle ihese clalms, prodesdings o

suits,

We have no duly to defend a claim, procsading or suif that s not covered by this
insurance.

D, We Wil Also Pay
We will also pay thase zosts, in addition to other amounis payable under this insuranpe,
as part of any claim, procesding or suit we defend:
1. reasonable expenses incured at our rnquest but not Joss of eaming;

Z. expenses we Inour,

Other Insurance
We will not pay more than our share of benefits and costs covared by this Insurancs and

other insurance or self-nsurance. Subject to any limits of liabllily that may apply, all
shares will be equal until the loss Is pald. If any insurance or self-insurance Is
exhausted, the shares of 2l remailning msuram,e will be equal untll the loss s paid.

E

WC330301A Page 1 of 4
(Ed. 6-10}




WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANGE POLICY WG 33 03 01 A
(Ed, 05-10)

F. Payments You Must Make
You are responsible for any payments in excess of the benefits regularly provided by the
workers compensation Iaw including those recuired becausa:
1. of your sarious and willful miscanduct;
2. you knowingly employ an employea in violation oflaw,
3. you are found to be In noncompliance with the workers sompensation laws of
another jurisdiction or are assessed noncomplisnce premium, penally and interest;
4. you fall to comply with a health or safety law or reguiation; or
5. vou dissherge, coerce or otherwise discriminate against an employee in violation of
the workers compensation law.
. If we make any payments in excess of the benefits regularly provided by the workers
compensation law on your behalf, you will reimbursa us promptly,

H. Statutory Provisions

These statements apply where they are required by law.

1. As belween an injured worker and us, we have notice of the infury when you have
natice,

2. Your defauit or the bankruptey or inscivency of you or your estate wilf not relleve us

~of aur duties vnder this insurance after an Injury oecurs,

3, Jurisdiction over you is jurisgiction over us for purposes of the workers compensation
faw. We are bound by declsions against you under that law, subject to the provisions
of this policy thet are not In conflict with that law,

4. Terms of this insurance ihat confiict with the workers compensation law are changed
by this siatement (o conform to thal law, Nothing in these pardgraphis reflsves you of
your duties under this policy.

PART THREE

C. Wz Will Pay

We will pay any compensable ¢laim arising out of a temporary and incidental exposure

It & state other than North Dakota promptly when dus, We will pay the benefits reguired

by the workers compensation law of the jurisdiction in whici the claim s filed unless:

1. a delermination is made that the insured's exposure is not temporary and incidental
in the filing slate. ‘Temporary and incidental” operations are determined by the
applicable law In the {lling staie, but may not exceed thirty (30} consecutive days.

2. the claim is filed by an owner or afficer for whom optional coverage was not in farce
on the date of injury under North Dalota Warkforce Safely and Insuranea.

0. We Wili Defend
Wa have the right and duly to defend, at our expenss using counsel and resouices of
our choosing, any claim, proceeding or sull sgalnst you for benefits payable by this
insurance. We have the rght io investigate and seftle these claims, proceedings or

W
suits,

Wa have no duty io defend a claim, proceeding or suit thai js not covered by this
insurance.

E. We Wil Also Pay )
We will also pay thesa cosis, in addilion {o other srmounts payable under this Insurance,

as part of any claim, proceeding or suft we defend:

WE 3308301 A Pags 2 of 4
{Ed. 8-10)



WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY  WC 330301 A
(Ed. 06-1D)

3. reasonable expenses incurred at oby request, but notloss of sarnings;
4. expensas we inour,

F. Oiher insusance
We wiii not pay more than our share of benefits and costs coverad by this Insurange and
other insurance or self-insurance. Subject fo any limits of labllity that may apply, all
shares will be equal untii the loss is paid. 1 any insurance or sel-insurance is
exhausled, the shares of all remaining Insurance will be equai uniil the loss is paid,

PART FOUR
YOUR DUTIES IF INJURY OCCURS

Give us and WSI the names and addresses of the injured persons and of withesses, and other
information we may need.

PART FIVE
PREMILM

. A. Premlum for this poficy Is Included in the premtium you pay for covarsge through
Worldforce Safety and Insurancs.

8. Classifications
This [s a flat premium policy for alf classificatlons,

C. Premium for this polley is included in the premium you pay for covarage through
Workforce Safety and Insuwrance.

D. Premium for this policy is included in the premium you pay for coverage through
Worldorce Safety and Instrance,

E. Premium for this policy is included in the premium you pay for coverage through
Workforce Safety and Insurance. )

F. Premium for this policy s included in the premium you pay for coverage through
Warkforce Safety and Insuranes,

G, Audl
You wilt let us examine and audit all your records ihai relate lo this poliey. These

records include ledgers, fournals, registers, vouchars, confracts, tax reports, payroll and
dishursement records; and programs for storing and retrieving data. We may conduct
the audiis during regular business hours during the policy period and within thrae ysars
after the policy period ends, Information developed by audif will be used io delermine
final premium. Insurance rate service organizetions have the same righis we have

undar this provision,

WE 330301 A Page 3 of 4
(E0. 610)



WORKERS COMPENSATION AND EMPLOY ERS LIABILITY INSURANCE POLICY  WC 3303 01A
{Ed. D6-10)

PART SIX
CONDITIONS

D. Canceliation

1. We may cancel this policy. We must mail or deliver to you not less than ten days
advance written notloe stating whan the cancellation is to take effect. Malling that
natice {o you al your mailing address shown in ltem 1 of the Informalion Page will be
suffisient to prove nolice,

2. The policy period will end on the day and hour stated in the cancellallon notice

3. Any of these provisions that conflict with a taw that controls the canceliation of the
insurance In this policy I8 changed by this siatement fo cornply with the law.

This endorsement changes the policy to which 1l is altached and is effective on the dale fsstied unless athenvisa stated.
{The Information below I requlrad onfy when this ondersement fs fssued subsequent to praparation of this aolley.}

Endorsemant Effective Policy No, Endorsement No.
Insured Pramium
Insurance Company Countersigned by
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Workers Compensation and Employers Liabiliy
insurance Policy

: i ® .
= Accident Fund Policy Number eror 0oy Period
INSURANCE CONMPANY OF AMERICA
0 BOKX 40730 peberevedd KE-XR-XRNK O0-XX=XNEX
LANSING, M1 43801-709D 12:01 A M. Blandars Timo 2t 1h0 doserbad Restion
Transaction

INFORMATION PAGE

1TEM 1. Nemed nsured and Address Agent
xample North Dakota Employer Trean Re:
222 Adams Sirest 775 Prairic Cenier Drive, Suiig 420
Bismarck, Norih Dakota Eden Prairie, MIN 55344

Other Workplaces Nok Shows Above;
Extended Named Insurad:

Interstate D XOOOUERK Infrastafe ID7 X000
tnsured Is: xxxxx FEIN #; xxx
Bursat/Risk 1Dy xoxxxy NCC] l xxxx

Unemployment I Nomber: xxxx

ITEM 2. POLICY PERIOD s from 12:01 AM., io 12:01 A M., Standard Tinme at the
insured's malling address.

ITEM 3. COVERAGE ) )
A, Workers Compensation Insurance: Pan One of the poliey applies to the Workers Compensation Law of the states

listed here:  North Dakota

Employers Liability insurance:  Parl Two of the poficy applies fo work ir each slale fisted in ttem 3A.
The fimits of our liabfity under Part Two ars; Not Applicable

Bodily Injury by Accident  $ each accident
Bodily Injury by Disease  §$ policy limlt
Bodily Injury by Disease  § each employee

C. Other States Insurance: Part Three of the policy applies io the states, If any, listed here, All stales other than Wyosming,
Washinglon, Ohio and North Dakola

D This policy includes these endorsements and schedules: WC 00 00 00A, WG 33 03 01A

ITEM 4, PREMIUM
Tha pramium for ihis poficy will be delermined by our Manuals of Rules, Classifications, Rates, and Reling Plans.

Al information required below is subject io verification and change by audit.

CLASSIFICATIONS

SEE SCHEDULE OF CLASSIFICATIONS ON FOLLOWING PAGELS]

Winimum Premium  Deposit Premium Total Estimated Annual Premium  Fremium Adiustiment Period:

$38.00 §38.00 §38.00 __Wong

T e s o)

INSURED COPY
Prinled on Page 10l 4




=Accident Fund®

INSURANCE COMPANY OF AMERICA
PO BOX 40780
LANSING, Mi 18901.788C

Workers Compensation and Employars Liability

Insuranca Policy

Policy Number

licy Period
FronF; oley To

XXXUAXXKK

XX, XX=XKAK AX-XEXNKX

12:01 A Slendard Ting ai tha desailed locaion

INFORMATION PAGE

Named Insured and Addrass

Agent

Example North Dakota Employer
222 Adams Street
Bismarcle, North Dekota

Trean Re:

Eden Prairie, MN 55344

775 Prairie Center Drive, Sulte 420

SCHEDULE OF EXTENDED NAMED INSUREDS

Number Narme

Name Is

FEIN

Prinled on 00/00/0000

INSURED COPY
Page 2 of 4



Workers Coinpensalion and Employers Liabillly
insurance Palicy

; & oy Period
»Acclident Fund Polloy Nurmber Fromo ¥ PO o
INSURANCE COMPANY OF AMERICA
PO BOX 40780 KXRXXRKHK XX =X%=XXKX N¥=XK-%XXX
~ LANSING, MI 4B301-78580 128 AJ. Stacslard Tima 2l tho deseribog location
INFORMATION PAGE -
Named Insured apd Addregs Agent
Fxample North Dakota Employer Trean Ra:
227 Adams Strest 775 Prairie Center Drive, Suite 420
Bismarck, North Dakota Eden Prairie, MN 53344
SCHEDULE OF CLASSIFICATIONS
. RATE ESTIMATED
CLASSIFICATIONS ngﬁ ESTIMATED PER -ANNUAL
REMUNERATION $100 PREMIUM

STATE: part Three Other States Coverage

l.ocation 222 Adams Streat
Bismarck, North Dakota N/A NIA NA 38.00

Sublotal Stale Premium

Premium for other states coverage is included in your North Dakola Premium Charge

Total State Premium & 38.00

[ | Total Bduimated Pramium $ 38.00

INSURED COPY

i
Prinled on Page3 o




Workers Gompensation and Employers Liability
4 Insurange Pollcy

F ®
2 ACCfdeﬂ f F Und Policy Numbaer Polilcy Period
INSURANCE COMPANY OF AMERICA From To

PO BOX 40790 Agen! . ; )
LANSING, M 48001-7090 ARARARANX 12:01 A4, Standied Timo of Ko Yeschilied Incalion

Transactlon
INFORMATION PAGE
Named Insured and Address Agent
‘Example North Dakota Employer Trean Re:
222 Adams Street 775 Prairvie Center Drive, Suile 420
Bismarck, North Dakota Eden Prairie, MN 55344

SCHEDULE OF COVERED WORKPLACES

Number Addrass

Printed on INSURED COPY

WC000091A  Edosse Page 4 of 4




WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY
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WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY

in return for the payment of the premium and subject to
all terms of this policy, we agree with you as follows:

| BENERAL SECTION

A, The Policy

This policy includes al its effective daie the Infor-
mation Page and ail endorsements and schedules
listed there. it is a contract of insurance betwesn
you {the employer named in ltem 1 of the Informa-
tion Page) and us {the insurer named on the Infor-
mation Page). The only agreements retating fo this
insurance are stated in this policy. The terms of
this pclicy may not be changed or waived except
by endorsemeni issuad by us to be part of this
poliey,

. Who is Insured

You are insured if you are an employer named in
item 1 of the Information Page. If that employer is
a partnership, and if you are one of its partners,
you are insured, but only in your capacity as an
employer of the partnership’s employees,

. Workers Compensation Law

Workers Compensation Law means the workers or
waorkmen’s compensation law and occupational
disease law of each state or territory named in ltem
3.A. of the Information Page. It includes any
amendments to that law which are in sffect during
the policy pericd. It does not include any federal
workers or workimen's compensation law, any fed-
eral occupational disease law or the provisions of
any law that provide nonoceupational disability
benefils.

. State

State means any state of the United States of
America, and the District of Columbia,

. Locations

This policy covers alf of your workplaces lisisd In
tems 1 or 4 of the Information Page; and it covers
all ather werkplaces in ftem 3 A, siates unless you
have other insurance or are self-insured for such
workplaces,

S 1991 National Councii on Compensaiion Insurence.
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PART ONE
WORKERS COMPENSATION INSURANCE

How This Insurance Applies

This workers compansation insurance sppliss {o
bodily injury by sccident or bodlly injury by dissass.
Bodily infury includes resuiting death,

1, Bodily injury by aceident must ocour during the
paticy period,

Bodily injury by dissase must be caused or ag-
gravated by the conditions of your employmant,
The employee’s last day of last expesure to the
conditions causing ur aggravating such boglily
injury by disease must occur during the policy
period.

2.

We Will Pay

We will pay promplly when due the benefils required
of you by the workers compensation law.

We Wil Defend

We have the right and duty {o dafend at our expense
any clalm, proceeding or suit against you for bene-
fits payable by this insurance. We have the right to
investigate and setile these claims, proceedings or
suits,

Wa have no duly to defend a claim, proceeding or
suit that is not covered by this insurance.

We Wili Also Pay

We will alsa pay these costs, in addition to other
amounts payable under this insurance, as parf of
any claim, proceeding or suit we defend:

1. reasonable expenses incurred at our request,
but not loss of eamings;

premiums for bonds to release attachments and
for appeal bonds in bond amounts up to the
amount payable under this insurance;
fitigation costs taxed against you,

interest on a judgment as requirad by law uniil
we offer the amount due under this insurancs;
and

expensas we incur,

2.

5.
Qther insurance

We will not pay more than our share of bensfits and
costs covered by this Insurance and othar

¢yt byt
C
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WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY

insurance or self-insurance. Subject to any limits of
liabllity that may apoly, all shares will be equal until
ihe loss is paid, If any insurance or self-nsyrance
is exhausted, the shares of all remaining insurance
will be equal untit the loss is paid.

F. Payments You Must Make

You are responsible for any payments In excess of

the benefits regularly provided by the wotkers

compensation law including those required be-

cause:

1. of your serjous and willful misconduct;

2. you knowingly employ an employee in viclation
of law;

3. you fail to comply with a heaith or safety law or
regulation; or

4. you discharge, cosrce or ofherwise discriminate
against any employee in viclation of the workers
compensation law,

if we make any payments in excess of the benefits

regularly provided by the workers compensation

law an your behalf, you will reimburse us promptly.

G. Recovery From Others

Wae have your rights, and the rights of persons en-
titiad to the benefils of this insurance, to recover
our payments from anyone liable for the Injury. You
will do everything necessary to protect those rights
for us and to help us enforce them.

H. Statutory Provisions

These statémenis aoply where they ars regulired by

lrcar

vy,

1. As between an injured worker and us, we have
notice of the injury when you have notice,

2. Your default or the bankruptoy or insolvency of
you or your estate will not relieve us of our du-
tles under this instrance after an injury occurs.

3. We are directly and primarily liabls to any per-
son entitled to the benefits payable by this in-

surance, Those persons may enforce our duties;

8¢ may an agency authorized by law, Enforcs-
ment may be against us or against you and us.

4, Jurisdiction over you is jurisdiction over us for
purpases of the workers compensatian law, vve
are bound by decisions against you under that
law, subjest to the provisions of this policy that
are not in conflict with that law.

§. This insurance conforms to the parts of the

@ 4991 Netlenal Gounc! on Componsation Ingurence,
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workers compensation law that apply to:
a, benefils payable by this insurance;

b, special taxes, payments Into security or
other special funds, and assessments pay-
able by us under that law,

8. Terms of this insurance that conflict with the
warkers compensation law ars changed by this
staternent {o conform to thal law.

Nothing in these paragraphs rellaves you of your
dutles under this poilcy.

PART TWQ
EMPLOYERS LIABILITY INSURANCE

How This Insurance Applies

This employers liability insurance applies {o bodily
injury by accident or bodily injury by disease. Bodily
injury includes resulting death.

1. The bodily injury must arise out of and in the
course of the injuréd employes’s employment by
yol,

2. The emgloyment must be necessary or inch-
dental to your work in a state or territory listed in
ltemn 3.A. of the Informalion Page.

3. Bodily injury by accident must occur during the
policy pericd.

4, Bodily injury by disease must be caused or ag-

gravated by the conditions of your employment.

The employese’s last day of last exposurs {o the

conditions causing of aggraveting such bedily

injury by disease myst ocour during the palicy
period:

I you are sued, the original sult and any related

{egal actions for damages for bodily injury by

accldent or by disease must be brought in the

United States of America, its territories or pos-

sessions, or Canada.

4]

We Will Pay

We will pay afl sums you legally must pay as dam-

ages because of bodily injury to your employees,

provided the bodily injury Is covered by this Employ-

ers Llability Insurance.

The deamages we will pay, where recovary is per-

mitted by law, inciude damagss:

1. for which you are liable to a third party by rea-
son of 2 claim or suit agamist you by that third
parly to recover the damages claimed
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againsi such third parly as a result of injury to
your employee;

2, for care and loss of services; and

3. for consequential bodily Injury to 2 spousse, child,
parent, brother or sister of the injured employes;

provided that these damages ars the direct conse-

quenece of bodily injury thet arses aut of and in the

gaurse of the injured empioyea's employment by

you;, ahd

4. because of bodily- injury to your emplayes that
arises ot of and in the caurss of amplayment,
claimed agalnat you in & capacity other than as
employer,

. Exclusions

This insurence does ot cover:

1. lability assumed ynder a coniract. This exciu-
sion does not apply {o a wamanty that your work
wili be done in a workmanlike manner;

2. punitive or exemplary damages because of bod-
ily Injury to an employee employed in violation of
law;

3. bodily injury to an smployes while employed in
viglation of law with your actual knowledge of
the actual knowledge of any of your exscutive
officers;

4, any obligation imposed by a workers compen-
sation, ogcupations! disease, unemployment
compensation, or disability benefits law, or any
similar law;

5. beodily injury intentionally caused or aggravated
by you

8, bedily injury occurring cutside the United Stales
of America, its territories or possessions, and
Canada. This exclusion does not apply o bodily
injury to a citizen or resident of the United States
of America or Canada who Is temporarily out-
slde these countries;

7. damages arising out of coerclon, criticism, ds-
motion, evaluation, reassignment, discipline,
defamation, harassment, humiliation, discrimi»
nation against or termination of any employze,
or any personnel practices, policies, acts or
omissions;

8 badily injury fo any person in work subject to the
Longshore and Harbor Workers' Compensation
Act (33 USC Sections 901-850), the Non-
appropriated Fund Instrumentalities Act (5 USC
Sectlons 8171-8173), the Outer Continental
Shelf Lands Act (43 USC Sections 1331-1356),
the Defense Base Act (42 USC Sections 1851~
1654), the Faderai Coal Mine Health ahd Salety

3o0fg
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Act of 1989 (30 USC Sections 801-842), any
other federal workers or workmen's compensa-
tion law or other federal occupational disease
law, or any amendments to these laws;

9, bodily injury to any person in work subject to the
Federal Employers’ Liability Act (45 USC Sec-
tiong 51-80), any other fedéral laws obligating
an employar {0 pay damagss to an employae
due to. bodily jury arising out of or in the.gouras
of employmant, or any amendments io those
faws;

10. bodily Ijury to 2 master or member of the crew
of any vessel;

11. fines or panaities imposed for viglation of fedaral
or state law; and

12. daimages payable under the Migrant and Sea-
sonal Agricultural Worker Protection Act (28
USC Sections 1801~1872) and under any other
federal law awarding damages for violation of
those laws or regulations fssued théreunder,
and any amendments o those laws.

We Will Defend

We have the right and duty to defend, at our ex-
vense, any claim, proceeding or sufl against you for
damages payablé by this insurance. We have'the
righf to investigate and setils these claims, oro-
ceedings and suits.

We have no duty to defend a claim, proseoding or
suit that is not coverad by this insurance. YWe havs
no duty to defend or continue defending after we
have paid our applicable limit of liability under this
insurance. .

We Will Also Pay

We will also pay these cosis, in addition fo other

amounts payable under this instrance, as part of

any claim, proceeding, or suit we defend:

1. reasonable expenses incurred at our request, but
not loss of earnings;

2, premiumns for bonds to release atlachments and

for appeal bonds in bond amounts up to the fimit

of our llability undsr this insurencs:

lilgation costs taxed against you;

4, interest on a judgment as required by Jaw untif we
offer the amount due under this Insurance; and

5. expenses wa incur,

«
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F. OtherInsurance
We wilj not pay More than our share of damages
and costs covered by this insurance and other in-
surance or seff-insyrance, Subjedt to any limits of li-
abllity that gpply, all shares will be equal until the
loss is pald, |f any insuranze or seli-insurance is ex-
hausted, the shates of all remaining insurange and
self-Insurance wilt be equal until the loss is paid.

. Limits of Liahility

Our liabllity to pay for damages is limited. Qur limits

of liability are shown in item 3.B. of the Information

Page. They apply as explained below.

1. Bodily Injury by Accident: The limit shown for
“bodily injury by accident—each accldent” is the
most we will pay for all damages coverad by this
Insurénce because of hodlly injury to one or
more employses in gahy one accident.

A disease-is fiot bodily infury by accident unless
it results directly from bodily injury by accident,

2. Bodily Injury by Disease. The limit shown for
"bodily injury by disease-—poligy limil" Is the
most we will pay for all damages covered by this
instrance and arlslfig out of bodlly injury by dis-
eass, regardless ofthe number of employees
whao sustain bodlfy injury by disease. The limit
shown for “bodily injury by dissase—~ezch em-
ployeg” Is-the mostwe will pay for all damages
because of bodily injury by disease toany one
employae, '

Bodily Injury by disease daes not include dis-
ease that results direcily from a bodily injury by
accldent,

3. We will not pay any ¢laims for damages after we
have pald the applicable limit of cur liability un-
der this [nsurance.

®

H. Recovery From Others

We have your rights to racover our payment from
anyone liablg for an Injury coverad by this insurance.
You wilf do gverything necessary to protect those
rights for us'and to help us enforce them.

L Actions Agalnst Us
There will be ho right of action against us under this
instizance unlass:

e,

1. You have complied with all the terms of this
policy; and

@ 1501 Nationai Councl on Compensation Insurange,
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2. The amount you owe has been defermined with

our consent or by aclual trial and final judgment.
This Insurance daes not give anyone the right to add
us as a dsfendant in an action against you to deter-
mine your liabllily, The bankruptoy or insclvency of
you or your estate will not relieve us of our obliga-
tions under this Part,

PART THREE
OTHER STATES INSURANCE

How This Insurance Applies

1. This other states insurance applies only if one or
mare states are shown in'ltem 3.C. of the Infor-
mation Page.

2. If you begin work in any one of those states alter
the effective date of this pdfley and are riot In-
suted or are not self-insured for such wark, all
provisions of the pollcy will'apply s though that
state wers listed in ltem 3.A. of the information
Page,

- 3. We will relmburse you for the benefits required

by the workere compensation law of that state if
we are nof permitted to pay the benefiis directly
{o persons entitled to them.

4. If you have work an the effective date of this
policy in any staté not listed In item 3.A. of the
Information Page, coverage will not be afforded
gor that stafe unless we are notified within thirty

ays.

Notice
Tell us at once if you begin work In any stale listed
In ltem 3.C, of the Information Page.

PART FOUR
YOUR DUTIES IF INJURY OCCURS

Tell us at once If injury ocours that may be covered

by this policy. Your aother duties are listed here.

1. Provide for Immediate medical and other serv-
jces required by the workers compensation law,

2. Give us ofF our agent the names and addresses
of the injured persons and of witnesses, and
other information we may need.

3, Promptiy give Us ail nofices, demands and iegai
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papers related to the injury, claim, proceeding or
suit,

4. Cooperate with us and assist us, as we may re-
gusst, in the investigation, setflement or defenss
of any claim, proceeding or suil,

Bo nothing after an injury accurs that would in-
terfzre with our right (o recover from others,

Do pot voluntarlly maka paymants, assume obli-
gations ar incur expenzes, except at your own
cost.

oz

o

PART FIVE—PREMIUM

Cur Manuals

All premium for this policy will be determinad by our
manuals of rules, rates, rating plans and classifica-
tlons, We may change our manuals and apply the
changes to this policy If authorized by law or a gov-
emnmental agency regulating this insurarce,

ClassHications

Jtem 4 of the Informaticn Page shows the rate and
pramium basls for certaln business or work classifi-
cations. These classifications were assigned based
an an estimate of the exposures you would have
during the policy period. If your actual exposures are
not properly described by those classlifications, we
will assign proper classifications, rates and premium
basis by endorsement to this policy.

Remuneration

Premium for each work classification is determined

by multiplying a rate times a premium basls, Remu-

neration is the most commeon premium basis. This

premium basis ingludes payroll and all other remu-

neration paid or payable during the palicy period for

the sarvices-of:

1. all your officers and employees engaged in work
covered by this policy; and

2. all other persons engaged In werk that could
make us liable under Part One (Workers Com-
pensation Insurance} of this policy. If you do not
have paytoll records for these persons, the con-
tract price for thelr services and matarials may
be used g¢ the premium basis, This paragiaph 2
will not apply if you give us proof that the em-
ployers of thesz persons lawfully secured their
workers compensation obligations.

@ 4991 Natlonal Councit on Companastion Insutansa,
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Premium Payments

You will pay all premium when due, You will pay the
premivm even if part or alf of a workers compense-
tion law is not valid,

Final Premium

The premium shown on the Information Page,

schadules, and endorsemsnts Is enestimate, Tha

final premium will be determined gfter this poficy
ands by using the attugl, not the éstimated, pre-
miurn basig and the propar classifications and rales
that lawfully apply te ths business and worl covered
by this policy. if the final premium is more than the
premium you paid {o us, you must pay us the bal-
ance, If it is iess, we will refund the balance fo you.

The final premium will not be less than the highest

minimum premium for the ¢lassifications covered by

this policy,

if this policy is canceled, finel pramium will be de-

termined In the foliowing way unless our manuals

provide otherwise:

1. |fwe cancel, final premium will be calculated pro
rata basad on the time this policy was in foree.
Final premium will not be less than the pro rata
share of the minimum premium,

2, Ifyou cancel, final premium will be more than
pro rata; it will be based on the time this policy
was in foree, and incressed by our shor-rate
cancelation table and pracedure. Final premium
will not be less than the minimum premium.

Records

You will keap records of information heeded {o com-
pute premium: ¥ ou will provide us with copies of
those records when we ask for tham.

Audit

You will let us examine and audi all your records
that relate to this policy, These records include
ledgers, Journals, registers, vouchers, contracts, tax
revorts, payroll and dishursement records, and pro-
grams for storing and refrieving dafa. We may con-
duct the audits during reguiar businass hours during
the policy period and within three yaars after the
policy pared ends, information developed by atidit
wili be used to defermine finai premium, insurance
rate service organizeilons have the samg righls we
have under this provision,
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A. Inspection

We have the right, but are not obliged to inspect
your workplaces at any time, Our inspectlons are not
safely inspections. They refate only to the insurabll-
ity of the workplaces and the premiums lo be
charged, We may give you reports on the conditions
we find, We may also recommend changes. While
they may help reduce losses, we do not undertake
to perform the duly of any person to provide for the
health or safaly of your employess or the public, We
do not warrant that your workplaces are safe or
healthiul or that they comply with laws, regulations,
codes or standards, Insurance rate service organi-
zations have the same rights we have under this
provision,

Long Term Policy

if the policy period is longer than one year and six-
teen days, all provisions of this policy will apply as
though a new policy were issued on each annual
anniversary that this polley is in force.

Transfer of Your Rights and Dutles

Your rights or dutiés under this policy may not be
transferred without our written consent.

If you die and we receive notice within thirty days
after your death, we will cover your legal represen-
tative as insured,

. Cancelation

1. You may cancel this poticy, You must mail or
deliver advance written nofice 1o us stating when
the cancslation is to take effect,

2. We may cancelthis policy. We must mall or de-
tiver fo you not iess than ten days advance
written notice stating when the cancelation is to
take sffect: Mailing that ngtice to you at your
malling address shown in fer 1 of the Informa-
tion Page will he sufficient to prave notice.

3. The policy period will end on'the day and hour
stated In the cancelgtion natice,

4, Any of these provisions that conflict with a law
that controls the cancelation of the insurance in
this policy is changed by this statement to com-
ply with the law.

Sole Representative

The insured first named in ltem 1 of the Information
Page will act on.behalf of all msureds lo change this
policy, recelve return premium, and give or receive
notice of cancelation.

In Witness Whereof, Accident Fund Insurance Company of America has caused this policy to be issued and signed by

its President and Cosporate Secrstary at Lansing, Michigan,

e T A

i,

vt

Elizabeth R, Haat, President and CEC
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Lisa M. Domagallski, Corporate Secretary






Reliance Transportation, Inc.
legal Fees File No.: 2017-9918
Client Ledger Reports

Anderson Botrell, Fargo, ND

Stinson, Bismarck, ND

Aafedt Forde, Minneapolis, MN
Simpson
Meland/Colling

Total Legal Fees

62
Hours Rate Fees Expenses Total
36.4 $250.00 $§ 9,100.00 §$ 125.80 $ 9,225.80
29.7 $ 30000 $§ 8,910.00 S - S 8,910.00
41.2 $200.00 S 8,240.00 S 193.00 S 8,433.00
58.8 $ 180.00 $ 10,584.00 $ - $ 10,584.00
S 19,017.00
S 37,152.80






From: Halvorson, John L. <jhalvorson@nd.gov>

Sent: Wednesday, July 10, 2019 1:59 PM

To: Janet Seaworth; Randy Christianson

Ce: Keiser, George J.; Schumacher, Barry A.; Green, Anne J.; Bjornson, Jodi; Steve Novak
(snovak@treancorp.com)

Subject: RE: DRAFT Proposed rule

Thank you again for taking the time to discuss further today. To recap, we will include the version of the proposed rule
below within WSI's administrative rule packet that will be filed on Friday.

Take care.
John

Proposed Rule: Subsection X of 92-01-02-50

If a claim for workers compensation benefits is compensable in this state and a claim for workers compensation benefits
for the same injury or death is filed in another state, the organization may defend, at the organization’s expense, using
counsel and resources of the organization’s choosing, any claim, proceeding or suit against a North Dakota covered
employer. The organization may exceed the fees and caps set forth in section 92-01-02-11.1 for this subsection. The
organization has the right to investigate and settle these claims, proceedings or suits.

The organization may not defend a claim for workers compensation benefits, proceeding or suit if that claim for workers
compensation benefits is not compensable in this state.

From: Janet Seaworth <jseaworth@bis.midco.net>

Sent: Tuesday, July 8, 2019 4:17 PM

To: Halvorson, John L. <jhalvorson@nd.gov>; rchristianson@beveragewholesalers.com

Cc: Keiser, George J. <gkeiser@nd.gov>; Schumacher, Barry A. <baschumacher@nd.gov>; Green, Anne J.
<agreen@nd.gov>; Bjornson, Jodi <jbbjornson@nd.gov>

Subject: Re: DRAFT Proposed rule

CAUTION: This email originated from an outside source. Do not click links or open attachments unless you
know they are safe.

John,

Thank you so much for your prompt response to Randy’s concerns and for the time you spent with us to discuss the
issues. We really appreciate it. | think the draft below is good — it gives WSI the authority to defend these claims against
covered North Dakota employers. | had one thought. Perhaps consider removing the word “subsequent.” | read the draft
rule as providing WSI the right to defend only if a “subsequent” claim is filed in another state. One can imagine, however,
a scenario where a claimant files simultaneous claims for the same injury in multiple states to see what “sticks” and in that
case, a strict reading of the rule would not aliow WSI to defend proceedings brougnt in another state against a covered
North Dakota employer. Something to think about.



| also read the draft rule to allow WSI to defend, but not require WSI to defend. In other words, there is no duty to defend
imposed. So, what would happen, for exampile, if in RTI's case, the MN court would not have dismissed the proceedings,
but had accepted the claim and imposed serious penalties on the covered North Dakota employer for failure to have
coverage in MN? What would WSI's duty to the covered employer be then? Would WSI reimburse the covered employer
— who should have had coverage? This is something Randy has raised as a key issue, and he is wondering how you see
the draft language addressing that.

Thanks,

Janet

From: Halvorson, John L

Sent: Tuesday, July 09, 2019 9:38 AM

To: iseaworth@bis.midco.nat ; renristianson@beveragewnolesalers.com

Cc: Keiser, George J. ; Schumacher, Barry A, ; Green, Anne 1. ; Biornson, Jodi
Subject: FW: DRAFT Proposed rule

Janet and Randy,

Hope all is well. Please note the draft rule below that is intended to alleviate the issues RTl encountered moving
forward. Rep Keiser is good with it and we wanted to know if you have any additional input prior to us filing. WSI’s
administrative rule filing deadline is this Friday.

Thanks.

John

From: Keiser, George J. <gkeiser@nd.gov>
Sent: Tuesday, July §, 2019 9:23 AM

To: Halvorson, John L. <ihzlvorson@nd.gov>
Subject: RE: DRAFT Proposed rule

Looks good.

From: Halvorson, John L.
Sent: Tuesday, July 9, 2019 9:21 AM
To: Keiser, George J. <gksiser@nd.gov>

Cc: Schumacher, Barry A, <baschumacher@nd.gov>; Green, Anne ). <agresn@nd.gov>; Bjornson, Joai
<ibbiornson@nd.gov>

Subject: DRAFT Proposed rule

Rep. Keiser,

In follow-u to our meeting with Jansiand R andy in regards 1o RTi, we havz drafied a proposed rule that may
allaviate this issue moving forward. After sach session, we do a comprehensive adminisirative rule review. If the draft
oroposal balow suffices, we will include with WSY's rules packst which is schaduled to be filed on Friday of this waek.



Please revisw and let us know your thoughts and suggastions. We would be happy 1o sit down and discuss further.
The draft below attempis to incorporate 2 variation of the duty to defend language of a standard work comp policy
{s=e below) with the specific set of facts that arose in the RTl case.

Thanks.
Jonn

Proposed Rule: Subsection X of $2-01-02-50

If a claim for workers compensation benefits is compensable in this state and a subsequent claim for workers
compensation benefits for the same injury or death is filed in another state, the organization may defend, at the
organizatior’s expense, using counsel and resources of the organization’s choosing, any claim, proceeding or suit against
a North Dakota covered employer. The organization may exceed the fees and caps set forth in section 92-01-02-11.1 for
this subsection. The organization has the right to investigate and settle these claims, proceedings or suits.

The organization may not defend a claim for workers compensation benefits, proceeding or suit if that claim for workers

compensation benefits is not compensable in this state.
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Worldorce Safety & insurancs

PO BOX 5585

1600 East Century Ave., Suite #1
Bisrnarck, Norith Dakota 58506-5585
www woriforcesalisty.com

Workioree Safety & insurance (WSH) encourages everyone o davelon safety programs that promote safety and claims
managemeant within their companies. Fingd out what is needed in a safety orogram by following this link
nitps:/fwww workforcesafety. comfemoloyers/safety/salsty-inceniive-orograms

Confidentiality Notice:

This elecironic mail fransmission is intended for the use of the individual or entity to which it is addressed and may coniain
confidential information. If you ars not the intended recipiant, you are hereby notifizd that any disclosure, copying,



distribution, or the taking of any action in reliance on the contents of this information is strictly prohibited. If you have
received this transmission in error, please notify the sender immediately by e-mail and delete the original message.






Exhibit E
N.D. Admin. Code 92-01-02-50 relates to other states’ coverage and provides at subsection (4):

(4) The organization may pay, on behalf of an employer, any regular workers' compensation
benefits the employer is obligated to pay under the workers' compensation laws of a state
other than North Dakota, with respect to personal injury, iliness, or death sustained as a result
of work activities by an employee engaged in covered employment in that state, if the
employee or the employee's dependents elect to receive benefits under the other state's laws
in lieu of benefits available under the North Dakota Workers' Compensation Act. The term
"dependents” includes an employee's spouse. The organization may pay benefits on behalf of
an employer but may not act nor be deemed as an insurer, nor may the organization
indemnify an employer for any liabilities, except as specifically provided in this section.

The benefits provided by this section are those mandated by the workers' compensation laws
of the elected state. This includes benefits for injuries that are deemed compensable in that
other state but are not compensable under North Dakota Century Code chapters 65-05 and
65-08. Medical benefits provided pursuant to this section are subject to any fee schedule and
other limitations imposed by the workers' compensation law of the elected state. The North
Dakota fee schedule does not apply to this section.

The organization may reimburse an employer covered by this section for legal costs and for
reasonable attorney's fees incurred. Reimbursement will be considered only if the employer is
sued in tort in another state by an injured employee or an injured employee's dependents
relative to a work-related illness, injury, or death; or if the employer is alleged to have failed to
make payment of workers' compensation premium in that other state by the workers'
compensation authorities of that state. This reimbursement may be made only if it is
determined by the organization or by a court of competent jurisdiction that the employer is
subject to the provisions of this section and was not required to purchase workers' coverage in
that other state relative to the employment of the injured employee. Attorney fees and costs
will be paid as set forth in section 92-01-02-11.1, If the other state has an appeal process that
differs from the organization, the organization may pay fees consistent with, but may not
exceed the fees and caps set forth in section 92-01-02-11.1.

The organization may not reimburse any legal costs, attorney's fees, nor any other costs to a
coemployee sued in tort by an injured employee.

N.D. Admin. Code 92-01-02-11.1 provides:

92-01-02-11.1. Attorney's fees.

Upon receipt of a certificate of program completion from the decision review office, fees for legal
services provided by employees' attorneys and legal assistants working under the direction of
employees’ attorneys will be paid when an administrative order reducing or denying benefits is
submitted to administrative hearing, district court, or supreme court and the employee prevails; or
when a managed care decision is submitted to binding dispute resolution and the employee prevails
subject to the following:

1. The organization shall pay attorneys at one hundred sixty dollars per hour for all actual and
reasonable time other than travel time. The organization shall pay attorney travel time at
eighty dollars per hour.



2. The organization may pay legal assistants and third-year law students or law school graduates
who are not licensed attorneys who are practicing under the North Dakota senior practice rule
acting under the supervision of employees' attorneys up to ninety doliars per hour for all actual
and reasonable time other than travel time. The organization shall pay travel time at forty-five
dollars per hour. A "legal assistant” means any person with a bachelor's degree, associate's
degree, or correspondence degree in a legal assistant or paralegal program from an
accredited college or university or other accredited agency, or a legal assistant certified by the
national association of legal assistants or the national federation of paralegal associations.

The term may also include a person employed as a paralegal or legal assistant who has a
bachelor's degree in any field and experience working as a paralegal or legal assistant.

3. Total fees paid by the organization for all legal services in connection with a dispute regarding
an administrative order may not exceed the following:

a. Except for an initial determination of compensability, twenty percent of the additional
amount awarded.

b. Three thousand seven hundred seventy-five dollars, plus reasonable costs incurred,
following issuance of an administrative order under North Dakota Century Code chapter
28-32 reducing or denying benefits, for services provided if a hearing request is resolved
by settlement or amendment of the administrative order before the hearing is called to
order.

¢. Five thousand nine hundred fifty dollars, plus reasonable costs incurred, if the employee
prevails after the hearing is called to order by the administrative law judge.

d. Sixthousand six hundred dollars, plus reasonable costs incurred, if the employee's
district court appeal is settled prior to submission of briefs. Eight thousand eight hundred
fifty doiiars, plus reasonable costs incurred, if the employee prevails after hearing by the
district court.

e. Ten thousand six hundred dollars, plus reasonable costs incurred, if the employee's
North Dakota supreme court appeal is settled prior to hearing. Eleven thousand six
hundred fifty dollars, plus reasonable costs incurred, if the employee prevails after
hearing by the supreme court.

f.  One thousand seven hundred fifty dollars, plus reasonable costs incurred, if the
employee requests binding dispute resolution and prevails.

g. Should a settlement or order amendment offered during the DRO process be accepted
after the DRO certificate of completion has been issued, no attorney's fees are payable.
This contemplates not only identical offers and order amendments but those which are
substantially similar.

4. The maximum fees specified in subdivisions b, ¢, d, and e of subsection 3 include all fees paid
by the organization to one or more attorneys, legal assistants, law students, and law

graduates representing the employee in connection with the same dispute regarding an
administrative order at all stages in the proceedings. A "dispute regarding an administrative



order" includes all proceedings subsequent to an administrative order, including hearing,

judicial appeal, remand, an order resuiting from remand, and multiple matters or proceedings
consolidated or considered in a single proceeding.

5. All time must be recorded in increments of no more than six minutes (one-tenth of an hour).
6. If the organization is obligated to pay the employee's attorney's fees, the attorney shall submit
to the organization a final statement upon resolution of the matter. All statements must show the
name of the employee, claim number, date of the statement, the issue, date of each service or
charge, itemization and a reasonable description of the legal work performed for each service or
charge, time and amount billed for each item, and total time and amounts billed. The employee's

attorney must sign the fee statement. The organization may deny fees and costs that are
determined to be excessive or frivolous.

7. The following costs will be reimbursed:
a. Actual postage, if postage exceeds three dollars per parcel.
b. Actual toll charges for long-distance telephone calls.
c. Copying charges, at eight cents per page.
d. Mileage and other expenses for reasonable and necessary travel. Mileage and other
travel expenses, including per diem, must be paid in the amounts that are paid state
officials as provided by North Dakota Century Code sections 44-08-04 and 54-06-09.
Out-of-state travel expenses may be reimbursed only if approval for such travel is given,
in advance, by the organization.
e. Other reasonable and necessary costs, not to exceed one hundred fifty dollars. Other
reasonable and necessary costs in excess of one hundred fifty dollars may be
reimbursed only upon agreement, in advance, by the organization. Costs for typing and
clerical or office services will not be reimbursed.

8. The following costs will not be reimbursed:

a. Facsimile charges.

b. Express mail.

¢. Additional copies of transcripts.

d. Costs incurred to obtain medical records.
e. Online computer-assisted legal research.

f. Copy charges for documents provided by the organization.



The organization shall reimburse court reporters for mileage and other expenses, for reasonable and
necessary travel, in the amounts that are paid state officials as provided by North Dakota Century
Code sections 44-08-04 and 54-06-09.
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THE CHAMBER

FARGO MOORHEAD WEeEST FARGO

North Dakota Legislative Interim Committee
Workers” Compensation Review Committee

RE: The Chamber Supports Necessary Changes to WSI Administrative Rules

Chair Ruby, Members of the Workers” Compensation Review Committee:

The Fargo Moorhead West Fargo Chamber of Commerce advocates for our business
communities on both sides of the river as we take a regional approach in working to foster a
collaborative metro community. Numerous citizens cross the Red River each and every day,
working and living in our broader region. With this, we understand there are difficulties that
come with being a boarder city. The Chamber acknowledges that one of these issue areas
relates to North Dakota employers with out-of-state residents and workplace incidents.

The Chamber supports necessary changes to the Workforce Safety and Insurance
Administrative Rules in order to alleviate confusion and make it easier to navigate claims.
The Chamber advocates for language that ensures a clear and fair policy for both North
Dakota employers and employees, for all incidents occurring in and out of North Dakota.

Sincerely,

Craig Whitney
President & CEO
FMWEF Chamber

Promoting economic growth and prosperity for business and its members through advocacy, education and engagement.

202 First Avenue North, Moorhead MN B www.fmwfchamber.com B 218.233.1100 B P.O. Box 2443, Fargo ND 58108-2443





