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SUMMARY 
BRIEFLY- THIS REPORT SAYS 

ADMINISTRATIVE RULES COMMITTEE 
The Council reviewed all state administrative agency rulemaking actions 

from November 1990 through October 1992. The Council formally objected to the 
rules of five administrative agencies and informally objected to action taken by 
three administrative agencies as related to the agency's rules. The Council 
reviewed the procedures for distribution of administrative agency proposed 
rulemaking notices and determined that the charge for providing the filings 
should be $50 annually. The Council also approved the fee schedules for medical 
and hospital services proposed for adoption by the Workers Compensation 
Bureau, approved extensions of time allowed administrative agencies to adopt 
the rules pursuant to North Dakota Century Code (NDCC) Section 28-32-02, and 
received notice of appeals of administrative agencies rulemaking action pursu
ant to NDCC Section 28-32-15. 

The Council reviewed the definition of administrative agency in NDCC 
Section 28-32-01 and recommends Senate Bill No. 2023 to amend that section to 
remove the exemptions from the definition of administrative agency. The 
Council studied the impact of various child support guideline models on family 
units, on the quality of relationships among the persons in the families affected 
by the guidelines, and on children who receive child support. The Council 
recommends House Bill No. 1021 to establish child support guidelines that 
incorporate a modified income shares model. 

ADVISORY COMMISSION ON INTERGOVERNMENTAL 
RELATIONS 

The Advisory Commission on Intergovernmental Relations administered a 
program oflocal government efficiency planning grants under 1991 Senate Bill 
No. 2346. The commission awarded local government efficiency planning grants 
to 15 grant applicants. The total amount awarded in grants was $198,558.34. 
The commission makes no recommendation with regard to continuation of the 
grant program. 

The commission studied property tax levy authority of political subdivisions. 
The commission recommends Senate Bill No. 2024 to allow taxing districts the 
option of using previous levies in dollars as the basis to determine current levy 
limitations. Senate Bill No. 2024 is effective for the 1993 and 1994 tax years and 
allows taxing districts to levy up to four percent more for a budget year than was 
levied in dollars in the base year. 

The commission studied joint or cooperative action of political subdivisions 
under existing law. The commission makes no recommendation for changes in 
state law regarding cooperative agreements among political subdivisions. 

BUDGET SECTION 
The Council received status reports of the state general fund for the 1991-93 

biennium and a June 1992 revised revenue forecast for the 1991-93 biennium. 
The Council received reports on the enhanced audit program, the state's oil 

tax collections, 1991-93 federal funds available to state government, the receipt 
and expenditure of funds approved by the Emergency Commission, the Depart
ment of Human Services' deficiency appropriation to be requested of the 1993 
Legislative Assembly due to the decreased federal financial participation rate, 
funds received and spent by the North Dakota National Guard on the construc
tion of the Veterans Cemetery, and the performance of the Department of 
Economic Development and Finance. 

The Council approved the nonresident tuition rates set by the State Board of 
Higher Education, the University ofNorth Dakota's request to spend $19.6 mil
lion of private, federal, and other funds to construct an addition to the Energy 
and Environmental Research Center and an Institute for Agricultural Health 
Sciences and Rural Medicine, the comprehensive land acquisition plan of the 
Game and Fish Department, two land acquisitions by the Game and Fish 
Department, the organizational structure of the Department of Economic 
Development and Finance, the substitution of alternative positions for autho
rized positions within the Department of Economic Development and Finance, 
transfers of appropriation authority among the various divisions of the Depart-
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ment of Human Services, and transfer of appropriation authority among the 
various divisions of the Office ofManagement and Budget. 

Budget Section members, along with the Budget Committee on Government 
Administration and the Budget Committee on Government Services, visited 
major state agencies and institutions to evaluate requests for major improve
ments and structures and to discuss problems of the institutions. 

BUDGET COMMITTEE ON GOVERNMENT ADMINISTRATION 
The Council studied state employee pay practices. The Council recommends 

House Bill No. 1022 to appropriate $50,000 to provide state employees opportu
nities for job skills enhancement, access to new technologies, and career devel
opment programs. The Council recommends Senate Bill No. 2025 to require the 
director of the Central Personnel Division to develop a comprehensive plan for 
the recruitment, career development, and retention of state employees. In 
addition, the Council recommends Senate Concurrent Resolution No. 4001 to 
express legislative support for state employees and urge each branch of state 
government to give priority to the recruitment, training, and retention of 
valuable state employees. 

The Council studied consolidating the Board ofHigher Education motor pools 
with the Department of Transportation's central vehicle management system. 
The Council recommends that the North Dakota University System and the 
central vehicle management system cooperate to provide for maximum and 
efficient use of motor pool resources. 

The Council received and accepted the reports of the Central Personnel 
Division on its progress in implementing the state's pay equity policy and in 
determining necessary pay equity adjustments. 

The Council reviewed the status of major state agency and institution 
appropriations. The review focused on revenues, expenditures, and utility 
expenditures of the higher education, charitable, and penal institutions, the 
appropriations for the foundation aid program, and the appropriations to the 
Department of Human Services for aid to families with dependent children and 
medical assistance. In addition, the Council monitored agency compliance with 
legislative intent included in the 1991-93 appropriations. 

The Council reviewed alternatives for fuel price risk management contracts 
and oil and gas tax revenue risk management contracts. The Council recom
mends House Bill No. 1023 to authorize the Office of Management and Budget 
to contract for fuel price risk management on behalf of a state agency or 
institution that purchases fuel. House Bill No. 1023 also authorizes the State 
Investment Board, upon request from the Office ofManagement and Budget and 
approval by the Budget Section, to contract for oil and gas tax revenue risk 
management. 

BUDGET COMMITTEE ON GOVERNMENT SERVICES 
The Council monitored the continued development of services for the mentally 

ill and chemically dependent, including expanded community services and 
related changes in the role of the State Hospital. The Council recommends 
Senate Concurrent Resolution No. 4002 to direct the Legislative Council to 
monitor the continued development of a continuum of services for the mentally 
ill and chemically dependent, including changes in the role of the State Hospital, 
expanded community services, and the development of partnerships between 
the public and private sectors for providing alcohol and drug abuse treatment 
services. The Council supports a proposed program that allows individuals with 
a dual diagnosis of severe mental illness and chemical dependency to live in 

. individual apartments while individualized support services are provided to 
them by the regional human services centers. 

The Council studied additional programs that could be implemented by the 
State Hospital and alternative uses for the facilities of the State Hospital. The 
Council supports the development of a residential rehabilitation unit for chronic 
alcoholics at the State Hospital and encourages the Appropriations Committees 
to consider the funding request for the unit for the 1993-95 biennium. The 
Council recommends House Bill No. 1024 to allow court-ordered treatment 
services for repeat DWI offenders in any licensed addiction treatment program. 
The Council also recommends House Bill No. 1025 to permit the Developmental 
Center at Grafton to sell services subject to Budget Section approval. 

The Council studied privatization of state government services, including the 
potential for further contracting with the private sector for the treatment of 
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alcohol and drug dependent persons. The Council recommends House Bill 
No. 1026 to require each agency to submit a report to the Senate and House 
Appropriations Committees regarding privatization of public services. 

The Council studied child care services provided by state agencies and 
institutions. The Council recommends Senate Bill No. 2026 to exempt leases of 
space for child care facilities at the State Hospital or Developmental Center at 
Grafton from the requirement that the leases must result in a net economic gain 
for the Department of Human Services. The Council recommends Senate Bill 
No. 2027 to allow state agencies or institutions to provide child care services to 
children of employees, students, or clients of the agency or institution and, if 
space is available, to any other children. 

The Council studied the North Dakota child care financing system and ways 
the state can maximize the use of federal funds available for child care services. 
The Council recommends Senate Bill No. 2028 to establish a child care service 
fee of up to $25 on child care providers providing care to children whose families 
receive state child care assistance. The Council recommends Senate Bill 
No. 2029 to require the Superintendent of Public Instruction, Department of 
Human Services, and Department of Transportation to provide assistance to 
school districts developing or providing before and after school child care 
services. The Council recommends Senate Bill No. 2030 to require that a 
licensed child care facility must maintain at all times during which child care 
services are provided at least one person who is trained and certified in 
cardiopulmonary resuscitation. The Council also recommends that the Depart
ment of Human Services' child care reimbursement levels for federal child care 
assistance programs be increased, that the Department of Human Services use 
federal social services block grant funding to pay for the preparation and 
distribution of a quarterly newsletter, and that the Superintendent of Public 
Instruction encourage all for-profit child care centers that have at least 25 per
cent enrollees who are eligible for public assistance to apply for assistance under 
the federal child nutrition program. 

BUDGET COMMITTEE ON HUMAN SERVICES 
The Council studied the state level administration of the human services 

delivery system. The Council recommends Senate Concurrent Resolution 
No. 4003, encouraging the Department of Human Services to continue the 
development of a total quality management initiative expected to assist the 
department in addressing many of the recommendations made to the Council 
and directing the Council to monitor the department's progress in developing 
total quality management concepts, including receiving information on the 
human service areas affected by total quality management and the related costs 
and benefits of total quality management. 

In addition, the Council recommends Senate Concurrent Resolution No. 4004, 
encouraging the Department of Human Services to implement recommended 
changes to improve the administrative structure of the Department of Human 
Services to provide quality and efficiency in the human service delivery system 
and to report to the Council on the progress in implementing the recommenda
tions. 

The Council studied the impact of the Americans with Disabilities Act on state 
and local governments. The Council recommends House Bill No. 1027 to provide 
state statute compatibility with the Americans with Disabilities Act. The 
Council also recommends House Bill No. 1028 to establish a program to provide 
specialized telecommunications services and equipment to the communications 
impaired and to provide for a telephone excise tax to fund the program. 

The Council studied the distribution of child support enforcement incentive 
payments received by the state from the federal government. The Council 
recommends Senate Bill No. 2031 to allocate one percent of the total federal child 
support incentive payments to a child support incentive account to be used as 
grants for child support related education and training for individuals involved 
in child support enforcement. 

The Council monitored the Department of Human Services' continued imple
mentation of federal Family Support and Medicare Catastrophic Coverage Acts 
and their effect on human service programs. 

BUDGET COMMITTEE ON LONG-TERM CARE 
The Council studied the feasibility and desirability of establishing a state 

basic care program. The Council recommends three bills containing total1993-
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95 biennium general fund appropriations of$7,570,499: House Bill No. 1029 to 
establish a program to provide a special needs supplement of up to $50 per month 
for the private purchase of housekeeping services by a projected 602 vulnerable 
aged, blind, or disabled persons, at a biennial cost of $716, 704; House Bill 
No. 1030 to provide for an expanded service payment program for the elderly and 
disabled to provide in-home services as an alternative to persons meeting 
criteria for basic care and projected to serve 278 individuals at a biennial cost of 
$1,615,021, and to establish a state basic care assistance program providing 
state funding and administration of the program with counties conducting 
related functional assessments and estimated to serve 425 individuals at a 
biennial cost of$5,238, 77 4; and House Bill No. 1031 to allow basic care facilities 
to provide medication administration services and to admit and retain only 
individuals for whom the facility provides appropriate services to meet the 
individual's needs. 

The Council received reports from the Department of Human Services 
advisory committee studying the medical assistance property cost reimburse
ment system for nursing homes in North Dakota. The Council recommends 
House Bill No. 1032 to continue the reimbursement provisions of House Bill No. 
1031 (1991) which are to expire on June 30, 1993, changing nursing home 
property cost reimbursement for certain facilities by requiring interest and 
depreciation to be reimbursed based on the facility's actual costs. In addition, the 
bill continues the Department of Human Services advisory committee's study of 
property cost reimbursement during the 1993-94 interim and requires the 
advisory committee to report to a committee of the Legislative Council regarding 
the advisory committee's findings. 

COURT SERVICES COMMITTEE 
The Council studied the problems associated with unification of the state's 

judicial system into a one-level trial system and reviewed and monitored the 
implementation of 1991 House Bill No. 1517. The Council received the results 
of a survey by the State Court Administrator's office concerning the fiscal 
implications of House Bill No. 1517. The Council recommends Senate Bill 
No. 2032 to provide that the authority of the Supreme Court to abolish the office 
of district court judges under NDCC Section 27 -05-02.1(2) may be exercised from 
July 1, 1999, until December 31, 2000, if on January 1, 1999, the number of 
district court judges is more than 42 rather than the 44 presently in the law; 
~nate Bill No. 2033 to provide that, effective January 2, 1995, not more than 
70 percent of the chambers of the district judges may be located in cities with a 
population of more than 10,000; and Senate Bill No. 2034 to provide that the 
judgeships that will be established on January 2, 1995, under 1991 House Bill 
No. 1517 are interim district court judgeships with the same jurisdiction as 
district court judges except the interim district court judge does not have 
jurisdiction to hear and determine any case or proceeding relating to an offense 
classified as a Class AA felony. The Council also recommends Senate Concur
rent Resolution No. 4005 to direct the Legislative Council to study any problems 
associated with court unification under 1991 House Bill No. 1517, including the 
funding of the court unification. 

EDUCATION COMMITTEE 
The Council studied the feasibility of implementing an education funding 

formula based on costs and current education finance litigation in this state. The 
Council recommends House Bill No. 1033 to provide that any unobligated 
moneys in the school building fund may be considered cash on hand for budgeting 
purposes during the ensuing year; House Bill No. 1034 to allow school districts 
the use of moneys in a school building fund for the payment of certain insurance 
premiums; Senate Bill No. 2035 to provide an $8 million appropriation for the 
purpose of making foundation aid per-pupil payments for the period beginning 
January 1, 1993, and ending June 30, 1993, and to impose a one percent sales tax 
on all items currently taxed at five percent for the period required to raise 
$8 million; and Senate Bill No. 2036 to provide that in determining the total 
amount of payments due a school district for per-pupil and transportation aid, 
the amount of per-pupil aid and transportation aid for which a school district is 
eligible must be added together, and from that total there must be subtracted the 
product of 22 mills times the latest available net assessed and equalized 
valuation of property in the school district and the amount that the unobligated 
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balance of a school district's interim fund on the preceding June 30 is in excess 
of the amount authorized by NDCC Section 57-15-27. 

EMPLOYEE BENEFITS PROGRAMS COMMITTEE 
The Council solicited and reviewed various proposals affecting retirement 

programs of public employees and health and retiree health plans of public 
employees. The Council obtained actuarial and fiscal information on each of 
these proposals and reported this information to each proponent. 

The Council studied the feasibility and desirability of consolidating the 
Retirement and Investment Office, Public Employees Retirement System, and 
Teachers' Fund for Retirement. The Council recommends House Bill No. 1035 
to extend the establishment ofthe State Retirement and Investment Office for 
a period of two years, until June 30, 1995. 

The Council reviewed the determination of the Public Employees Retirement 
System Board concerning the effectiveness of 1991 Session Laws Chapter 632, 
which would have, if effective, increased the benefit multiplier for service credit, 
prior service credit, and retiree benefits and allowed normal retirement under 
a rule of88. 

The Council reviewed the management ofthe state health plan by the Public 
Employees Retirement System Board. 

FINANCE AND TAXATION COMMITTEE 
The Council studied the farm buildings property tax exemption. The Council 

recommended House Bill No. 1615, which was passed by the 52nd Legislative 
Assembly meeting in special session in November 1991, to provide that the 
property tax exemption for farm buildings does not apply to any building located 
on platted land within city limits or located on railroad operating property. 

The Council studied all property tax exemptions allowed by law, the manner 
in which tax-exempt entities acquire and hold real property, the effect of such 
acquisition and ownership on local tax bases, and the feasibility of eliminating 
or limiting property tax exemptions. The Council recommends Senate Bill No. 
2037 to prohibit any entity from acquiring agricultural property interests in 
North Dakota for wildlife habitat or conservation purposes unless that entity has 
made all payments of taxes or payments in lieu of taxes on property owned by 
that entity for all prior years. The bill requires any entity owning property used 
for wildlife habitat or conservation purposes to have made payments of taxes or 
payments in lieu of taxes equal to 100 percent of the taxes that were or would 
have been due against that property under local assessment and levies for the 
previous two taxable years. The Council recommends Senate Concurrent 
Resolution No. 4006 to urge Congress to assure that the federal government 
assumes its fair share of the property tax burden on land under federal 
ownership. 

The Council studied but makes no recommendation regarding funding of the 
wetlands tax credit. 

The Council studied the method of providing and determining state aid to local 
fire departments and districts. The Council recommends House Bill No. 1036 to 
remove the cap on property and casualty insurance premium tax revenues 
deposited in the insurance tax distribution fund and to adjust the distribution 
formula so that the amount of premium taxes collected in each fire district is 
distributed to that district. The Council recommends House Bill No. 1037 to 
provide that an insurer may not issue or renew a policy for property or casualty 
insurance after December 31, 1993, unless the application identifies each fire 
district in which insured property is located. 

GARRISON DIVERSION OVERVIEW COMMITTEE 
The Council received briefings on the progress of litigation surrounding the 

Garrison Diversion Unit Project and project updates from representatives of the 
Garrison Diversion Conservancy District, State Water Commission, and the 
United States Bureau of Reclamation. 

HEALTH CARE COMMITTEE 
The Council studied the need for and feasibility of adopting and implementing 

a state health policy for the purpose of providing basic medical and health care 
to all citizens of the state and the feasibility and ramifications of adopting and 
implementing a state-subsidized health insurance program for uninsured and 
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underinsured residents of the state. The Council recommends Senate Bill 
No. 2038 to appropriate $11 million to establish a program to provide health 
services to children through the age of 18 years and pregnant women. The 
Council recommends Senate Bill No. 2039 to prohibit certain financial arrange
ments between health care providers and health care service providers. The 
Council recommends House Bill No. 1038 to require the Health Task Force to 
develop an all payers ratesetting system or other health care fmancing system 
and to develop a mechanism to provide health care for all citizens of the state. 
The Council recommends House Concurrent Resolution No. 3001 to support the 
efforts of the North Dakota Health Task Force in developing an all payers 
ratesetting system or other health care financing system and in developing a 
mechanism to provide health care for all citizens of the state. 

The Council studied the availability of capital to North Dakota hospitals and 
the role of the Bank of North Dakota in assuring that capital is available at the 
lowest possible cost. The Council makes no recommendation as a result of this 
study. 

The Council received reports from the Commissioner oflnsurance relating to 
basic health insurance coverage offered pursuant to 1991 Session Laws Chap
ter 319. 

HIGHER EDUCATION COMMITTEE 
The Council reviewed major initiatives implemented by the Board of Higher 

Education in accordance with the goals of the board's seven-year plan. The 
Council reviewed the updated seven-year plan and discussed issues relating to 
higher education. 

HUMAN SERVICES FACILITIES ADVISORY COMMITTEE 
The Council reviewed the lease between the Department of Human Services 

and the Red River Human Services Foundation for office space to house the 
Southeast Human Service Center in light of 1991 House Bill No. 1511, which 
allowed the Department ofHuman Services to terminate the lease and purchase 
an existing building or construct a new facility to house the center. 

The department was unable to negotiate a new lease with the foundation. The 
Council reviewed the final four proposals under consideration by the Southeast 
Human Service Center's Building Committee. The Council expresses support 
for the Southeast Human Service Center's Building Committee's space needs 
study and encourages the Department of Human Services, in conjunction with 
the Industrial Commission, to continue the process to its conclusion. 

INDUSTRY, BUSINESS AND LABOR COMMITTEE 
The Council studied the collocation of the Bank of North Dakota and the 

Department of Economic Development and Finance. ·The Council makes no 
recommendation concerning the collocation of the Department of Economic 
Development and Finance and the Bank of North Dakota. 

The Council studied the feasibility and desirability of consolidating the 
Workers Compensation Bureau with Job Service North Dakota, the amount 
required to implement any consolidation, and administration of the Workers 
Compensation Bureau, including the qualifications of the bureau's claims 
analysts and the rehabilitation staff. The Council recommends Senate Bill 
No. 2040 to amend the statute oflimitations for workers' compensation claims 
to reflect that the statute oflimitations would not begin to run until an injured 
employee knew and was informed by the employee's treating health care 
provider that the employee's work activities were a substantial contributing 
factor in the development of a work-related injury or disease. The Council 
recommends House Bill No. 1039 to repeal the provisions of1991 Session Laws 
Chapter 714 which require the consolidation of the Workers Compensation 
Bureau with Job Service North Dakota. The Council recommends House Bill 
No. 1040 to repeal the provisions of 1991 Session Laws Chapter 714 which 
require the consolidation of the Workers Compensation Bureau with Job Service 
North Dakota and to require that the Workers Compensation Bureau and Job 
Service North Dakota be established as divisions under the Commissioner of 
Labor. The bill provides that the Commissioner of Labor be appointed by the 
Governor rather than elected. 

The Council studied the feasibility of providing basic statewide health and 
work-related accident insurance to all North Dakota workers and their depen
dents. The Council makes no recommendation as a result of this study. 
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The Council studied workers' compensation, insurance, and contract issues 
that may arise when an employer or an insurer requires subrogation, additional 
insured coverage, or indemnification of an employee or contractor. The Council 
makes no recommendation as a result of this study. 

JUDICIARY COMMITTEE 
The Council studied the investigation, prosecution, and treatment of offend

ers and victims in child and developmentally disabled sex abuse cases. The 
Council recommends Senate Bill No. 2041 to permit a guardian ad litem to be 
appointed for a developmentally disabled victim in a sex offense case and require 
the Attorney General to pay the fees of all guardians ad litem appointed in sex 
offense cases; Senate Bill No. 2042 to consolidate the sex offender and crimes 
against children offender registration statute and provide that all statements, 
fingerprints, and photographs required to be submitted by an offender are public 
records; and Senate Bill No. 2043 to create the affirmative defense of consent in 
sex offense cases involving victims with a mental disease or defect and provide 
procedures that must be followed or the consent of the sex offense victim may not 
be raised by the defendant if the victim suffers from a mental disease or defect. 

The Council studied charitable gaming and makes no recommendation for 
legislative action. 

The Council reviewed proposed amendments to uniform Acts recommended 
by the North Dakota Commission on Uniform State Laws. The Council 
recommends Senate Bill No. 2044 to amend the Uniform Statutory Rule Against 
Perpetuities; Senate Bill No. 2045 to amend the Uniform Rights of the Termi
nally Ill Act to permit an individual to allow another person to make life
sustaining treatment decisions for the individual; House Bill No. 1041 to repeal 
Uniform Commercial Code Article 6 - Bulk Transfers; House Bill No. 1042 to 
amend Uniform Commercial Code Article 3- Negotiable Instruments concern
ing lost, destroyed, or stolen checks; and House Bill No. 1043 to amend the 
Uniform Transfers to Minors Act to allow brokerage accounts to be used to set 
up custodianships for minors. The Council also recommends that the North 
Dakota Commission on Uniform State Laws revise the amendments of the 
Uniform Probate Code Revised Article II to incorporate suggestions from the 
Probate and Trust Section of the State Bar Association of North Dakota and 
introduce the revised amendments in the 1993 Legislative Assembly. 

The Council makes two recommendations as a result ofits statutory revision 
responsibilities. The Council recommends House Bill No. 1044 to require a court 
to provide as a condition of probation that the defendant be prohibited from 
possessing a firearm or destructive device while on probation and House Bill 
No. 1045 to make technical corrections to the North Dakota Century Code. 

LEGISLATIVE AUDIT AND FISCAL REVIEW COMMITTEE 
The Council accepted 183 audit reports prepared by the State Auditor's office 

and independent accounting firms. 
The Council received reports on the performance audits of the Workers 

Compensation Bureau, Department of Human Services, State Fleet Services, 
and state leasing and maintenance contracts. The Council recommends that the 
State Auditor's office report on these audits during the 1993legislative session. 
The Council recommends Senate Bill No. 1046 to transfer boiler inspection 
duties from the Workers Compensation Bureau to the Insurance Commissioner. 
The Council recommends Senate Bill No. 1047 to transfer the crime victims 
reparations program from the Workers Compensation Bureau to the Parole and 
Probation Division of the Department of Corrections and Rehabilitation. 

The Council received the Comprehensive Annual Financial Reports for the 
years ended June 30, 1990, and June 30, 1991. The State Auditor issued an 
unqualified opinion on the June 30, 1991, audited Comprehensive Annual 
Financial Report. The Council recommends that the June 30, 1992, audited 
Comprehensive Annual Financial Report be made available during the 1993 
legislative session. 

The Council accepted the annual report of accounts receivable written off at 
the State Hospital, the Developmental Center at Grafton, and the human service 
centers and received the state's outstanding indebtedness report as of June 30, 
1991. 

The Council recommends House Bill No. 1048 to remove the Lieutenant 
Governor as a member of the Legislative Audit and Fiscal Review Committee 
and the Budget Section. 
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The Council expresses its expectation that the State Auditor's office and 
private accounting firms report severance pay violations under NDCC Section 
54-14-04.3. The Council discourages the Board of Higher Education from 
granting tenure to administrative personnel. 

LEGISLATIVE MANAGMENT COMMITTEE 
The Council reviewed legislative rules and makes a number of recommenda

tions intended to clarify the rules and expedite the legislative process. Among 
the recommended rules changes are: (1) require every measure with a fiscal note 
indicating an impact of at least $50,000 to be rereferred to the Appropriations 
Committees; (2) require fiscal notes to state impact in dollar amounts and to 
identify the effect on an appropriation for the current, upcoming, and next 
succeeding bienniums; (3) require a recorded roll call vote on the final disposition 
of any resolution providing for the expenditure of money; ( 4) require the 
presiding officer to refer an amended returned measure to the chairman of the 
standing committee that reported the measure to the original house; (5) allow up 
to six legislators to sponsor measures; (6) redesignate the State and Federal 
Government Committees as the Government and Veterans Affairs Committees 
and place matters affecting government pensions and benefits and veterans 
affairs in those committees, and redesignate the Human Services and Veterans 
Affairs Committees as the Human Services Committees; (7) provide for auto
matic rereferral of measures that are properly the subject of rereferral to the 
Appropriations Committees; (8) provide the procedure to follow in determining 
the order of considering divided committee reports; and (9) provide that only one 
member is required to remove an item from the consent calendar. 

The Council recommends House Bill No. 1049 to provide that a bill or 
resolution passed by the Senate and House of Representatives as evidenced by 
the journals of the Senate and House is presumed to be the bill or resolution 
signed by the presiding officers, presented to the Governor, and filed with the 
Secretary of State. Basically, this recommendation is that the judicially 
recognized journal entry rule be statutorily adopted in North Dakota. 

The Council expanded the Legislators' Automated Work Station system for 
use during the 1993 session and approved arrangements for the session. Among 
the changes in session arrangements, the Council determined that bill summa
ries will no longer be prepared for the Legislative Assembly, all resolutions will 
receive four-digit numbers, and a telecommunications device for the deaf will be 
installed on an incoming WATS line during the session and in the Legislative 
Council office during the interim. 

The Council reviewed the legislative information services available from the 
Legislative Assembly and the Legislative Council and established fees based on 
the cost of printing or mailing various legislative documents. 

The Council supervised the continuing renovation of the legislative wing of 
the State Capitol and recommends that the legislative leadership authorize the 
use of the Pioneer Room by the State Tax Department as of April 1 of odd
numbered years. 

LEGISLATIVE REDISTRICTING AND ELECTIONS COMMITTEE 
The Council studied legislative reapportionment and the development of a 

legislative reapportionment plan or plans for use in the 1993 primary election. 
The Council recommended Senate Bill No. 2597 (1991), which provided for the 
establishment of a 49-district legislative redistricting plan; Senate Bill No. 2598 
(1991), which provided an alternative 49-district legislative redistricting plan; 
and Senate Bill No. 2599, which allowed the Governor to call a special election 
to be held in 30 to 50 days after the call if a referendum petition has been 
submitted to refer a measure or part of a measure that establishes a legislative 
redistricting plan. The 1991 Legislative Assembly at a special session in 
November 1991 adopted Senate Bill No. 2597 and Senate Bill No. 2599. 

The Council studied plans for subdistricts for the House of Representatives. 
The Council recommends House Bill No. 1050 to establish House subdistricts 
within each Senate district, except in Districts 18, 19, 38, and 40, which are 
districts that contain portions of the Air Force bases; House Concurrent Resolu
tion No. 3002 to propose a constitutional amendment to change the term of office 
of members of the House ofRepresentatives from two years to four years; Senate 
Concurrent Resolution No. 4007 to propose a constitutional amendment to allow 
the Legislative Assembly to shorten the term of any senator before completion 
of the term or provide for the election of any senator for a term of two years when 
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necessary to maintain staggered terms after redistricting of the Legislative 
Assembly; and House Bill No. 1051 to provide that the number of signatures 
necessary for a candidate for a legislative office to place that candidate's name 
on the primary election ballot is equal to at least one percent of the total resident 
population of the legislative district and the number of signatures required for 
a candidate to place that candidate's name on the general election ballot as an 
independent candidate is equal to at least two percent of the resident population 
of the district. 

The Council studied North Dakota election laws, including the laws relating 
to the financing of election campaigns and the reporting of election campaign 
expenditures. The Council recommends Senate Bill No. 2046 to change the filing 
deadlines for campaign contribution reports by political committees to conform 
to deadlines established under federal law for federal candidates and political 
committees and require preelection and supplemental contribution statements; 
Senate Bill No. 2047 to require a candidate to report all contributions from 
political committees, all loans made to the candidate, all contributions exceeding 
$100 in the aggregate for the calendar year and the total value of all contribu
tions received and to require district committees of political parties, state 
political party committees, and political committees to file contribution state
ments; and House Bill No. 1052 to allow a person who ceases to be a candidate 
to return a contribution to the contributor or use unexpended contributions as 
a contribution to any candidate or political party or as a donation to any 
charitable or educational organization. 

NATURAL RESOURCES COMMITTEE 
The Council studied the priority of water rights and North Dakota's water 

permitting process. The Council recommends House Bill No. 1053 to require 
persons applying for water permits to notify all persons holding water permits 
for the appropriation of water from sites located within a radius of one mile from 
the location of the proposed water appropriation site and all municipal or public 
use water facilities in the county in which the proposed water appropriation site 
is located. 

The Council studied the methods that could be used to fund and finance 
critical water projects and programs, including construction of facilities. 

The Council studied the establishment of a comprehensive statewide water 
development program and investigated the funding and financing of this 
program. 

The Council studied the effects of compliance with the federal Safe Drinking 
Water Act on North Dakota and its communities. The Council recommends that 
North Dakota retain primacy for administration and enforcement of the Safe 
Drinking Water Act. The Council recommends Senate Concurrent Resolution 
No. 4008 to urge Congress to moderate enforcement of the Safe Drinking Water 
Act. 

The Council studied the feasibility and desirability of adopting an integrated 
pest management law. The Council recommends House Bill No. 1054 to allow 
county weed boards to control pests as well as weeds. 

The Council received information concerning the federal farm programs and 
received annual reports from the Land Reclamation Research Center. 

REGULATORY REFORM REVIEW COMMISSION 
The Regulatory Reform Review Commission reviewed the operation and 

effect of the Telecommunications Regulatory Reform Act. 

SPECIAL EDUCATION COMMITTEE 
The Council studied the North Dakota early childhood tracking system. The 

Council recommends House Concurrent Resolution No. 3003 to urge state 
agencies to work together and maximize available resources in order to assist 
young at-risk children and their families. The Council also recommends House 
Concurrent Resolution No. 3004 to direct the Legislative Council to study the 
progress of the North Dakota early childhood tracking system, the need for 
further expansion of the program, and the continuation of funding through 
federal or other sources. The Council studied family foster home fire and safety 
codes. The Council recommends Senate Bill No. 2048 to require each foster 
parent to undergo fire prevention training and to complete a self-declaration 
form, and to authorize the Department of Human Services to require, on a case
by-case basis, an inspection of the heating system, the electrical system, and any 
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other type of inspection the department deems necessary. 
The Council studied all aspects of special education, including financial 

support. The Council recommends House Concurrent Resolution No. 3005 to 
direct the Legislative Council to study the delivery of services to special needs 
children from a multi agency perspective; House Concurrent Resolution No. 3006 
to direct the Legislative Council to study the implementation of an individual
ized education program process not otherwise mandated by law; House Concur
rent Resolution No. 3007 to urge the Board of Higher Education to include in the 
teacher preparation curriculum training designed to prepare new teachers for 
the challenges of educating the next generation and to encourage the Board of 
Higher Education to work with the North Dakota Education Association and the 
Superintendent ofPublic Instruction to ensure that certificated teachers, through 
continuing education, enhance their academic and pedagogical skills for the 
same purpose; Senate Concurrent Resolution No. 4009 to urge the Superinten
dent of Public Instruction to include the provision of performance-based services 
for children from kindergarten through grade 12 as a standard for the accredi
tation of public and private schools; House Bill No. 1055 to provide that a child's 
school district of residence and the admitting district must be notified by a 
placement agency of the need for an out-of-district placement or admission, and 
that the school district of residence must be afforded an opportunity to partici
pate in any process involving decisions about the child's placement; and House 
Bill No. 1056 to allow a child who has not turned five by August 31 in the year 
of enrollment to demonstrate through a series of tests readiness to enter 
kindergarten and which also allows a child who has not turned six by midnight 
on August 31 in the year of admission to demonstrate through a series of tests 
readiness to enter first grade. 

WASTE MANAGEMENT COMMITTEE 
The Council studied the use of recycled materials by state agencies and 

institutions. The Council recommends Senate Bill No. 2049 to require the 
Governor to appoint a committee to assess the ability of each state agency and 
institution to reduce the amount of solid waste it generates and increase the 
amount of recycled products it uses. 

The Council studied the problems and benefits associated with waste manage
ment, including the operation and effect oflegislation relating to waste manage
ment, whether the Department of Health and Consolidated Laboratories is the 
appropriate state agency for waste management, and the effect of establishing 
district and state waste management plans. The Council recommends House 
Bill No. 1057 to provide that each solid waste management district board must 
include a representative of each city in the district which has a population of 
more than 10,000, to allow solid waste management districts to inspect munici
pal waste management facilities within the district, to extend the maximum 
term of a solid waste management facility or solid waste transporter permit from 
five years to 10 years, and to require an applicant for a solid waste management 
facility to provide written notice of the application to the solid waste manage
ment district board of the district in which the facility is to be located and require 
a public meeting to be held regarding the permit application; Senate Bill 
No. 2050 to require the Department of Health and Consolidated Laboratories to 
employ at least one full-time inspector for each waste management facility that 
accepts hazardous waste, industrial waste, nuclear waste, or ash resulting from 
the incineration of municipal waste; and House Concurrent Resolution No. 3008 
to direct the Legislative Council to study the problems associated with solid 
waste management and the operation and effect of solid waste management 
districts and solid waste management plans. 

The Council studied the effects of various methods of solid waste disposal and 
of solid waste disposal facilities, with emphasis on the disposal of ash resulting 
from the incineration of municipal solid waste. The Council recommends House 
Bill No. 1057 to extend the moratorium on permit applications for landfills in 
which ash resulting from the incineration of municipal solid waste is disposed 
until January 1, 1994, or until the effective date of rules adopted by the 
DepartmentofHealth and Consolidated Laboratories to regulate those facilities, 
whichever is earlier. 

The Council studied the feasibility and ramifications of reducing the ground 
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pollution of North Dakota landfills, with an emphasis on encouraging recycling 
efforts to preserve and protect our land and water. The Council recommends 
Senate Bill No. 2051 to provide a sales tax exemption for recycling equipment 
used in a new recycling facility or in a physical or economic expansion of an 
existing recycling facility. 
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Honorable Edward T. Schafer 
Governor of North Dakota 

Members, 53rd Legislative 
Assembly of North Dakota 

January 5, 1993 

I have the honor to transmit the Legislative Council's report and 
recommendations of 22 interim committees, the Advisory Commission 
on Intergovernmental Relations, and the Regulatory Reform Review 
Commission to the 53rd Legislative Assembly. 

Major recommendations include proposals to establish a health plan 
for children and pregnant women; provide changes in state law to 
comply with the Americans with Disabilities Act; provide for House 
subdistricts within each Senate district; provide for a deficiency 
appropriation for foundation aid to schools with a temporary tax to 
pay for it; provide for changes in statutes to make it easier to 
prosecute sex crimes against developmentally disabled victims; 
provide for expanded service payments to the elderly and disabled 
to provide in-home services; establish a state basic care 
assistance program; require that the Workers Compensation Bureau 
and Job Service North Dakota become divisions under the 
Commissioner of Labor; provide for child care services by state 
agencies; establish child support guidelines based on a modified 
income shares model; provide for payments by those who accept 
certain hazardous waste to pay the cost of inspection; and require 
consideration of privatization by state agencies. 

The report also discusses committee findings and numerous other 
pieces of recommended legislation. In addition, the report 
contains brief summaries of each committee report and of each 
recommended bill and resolution. 

Respectfully submitted, 

Senator Corliss Mushik 
Chairman, North Dakota 

Legislative Council 

CM/RAM 
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HISTORY AND FUNCTIONS OF THE NORTH 
DAKOTA LEGISLATIVE COUNCIL 

I. HISTORY OF THE LEGISLATIVE 
COUNCIL 

The North Dakota Legislative Council was created 
in 1945 as the Legislative Research Committee (LRC). 
The LRC had a slow beginning during the first in
terim of its existence because, as reported in the first 
biennial report, the prevailing war conditions pre
vented the employment of a research director until 
April1946. 

After the hiring of a research director, the first LRC 
held monthly meetings prior to the 194 7 legislative 
session and recommended a number of bills to that 
session. Even though the legislation creating the 
LRC permitted the appointment of subcommittees, 
all of the interim work was performed by the 11 
statutory members until the 1953-54 interim, when 
other legislators participated in studies. Although 
"research" was its middle name, in its early years the 
LRC served primarily as a screening agency for pro
posed legislation submitted by state departments and 
organizations. This screening role is evidenced by the 
fact that as early as 1949, the LRC presented 100 
proposals prepared or sponsored by the committee, 
which the biennial report indicated were not all nec
essarily endorsed by the committee and included 
were several alternative or conflicting proposals. 

The name of the LRC was changed to the Legisla
tive Council in 1969 to reflect more accurately the 
scope of its duties. Although research is still an 
integral part of the functioning of the Legislative 
Council, it has become a comprehensive legislative 
service agency with various duties in addition to 
research. 

II. THE NEED FOR A LEGISLATIVE 
SERVICE AGENCY 

The Legislative Council movement began in Kan
sas in 1933. At present, nearly all states have such a 
council or its equivalent, although a few states use 
varying numbers of special committees. 

Legislative service agencies provide legislators with 
the tools and resources that are essential if they are 
to fulfill the demands placed upon them. In contrast 
to other branches of government, the Legislative 
Assembly in the past had to approach its delibera
tions without its own information sources, studies, or 
investigations. Some of the information relied upon 
was inadequate or slanted because of special interests 
of the sources. 

To meet these demands, the Legislative Assembly 
established the North Dakota Legislative Council. 
The existence of the Council has made it possible for 
the Legislative Assembly to meet the demands of the 
last half of the 20th century while remaining a part
time citizen legislature that meets for a limited num
ber of days every other year. 

III. COMPOSITION OF THE COUNCIL 
The Legislative Council by statute consists of 15 

legislators, including the majority and minority lead
ers ofboth houses and the Speaker of the House. The 
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Speaker appoints five other representatives, two from 
the majority and three from the minority as recom
mended by the majority and minority leaders, respec
tively. The Lieutenant Crl>vernor, as President ofthe 
Senate, appoints three senators from the majority 
and two from the minority as recommended by the 
majority and minority leaders, respectively. 

The Legislative Council is thus composed of eight 
majority party members and seven minority party 
members (depending upon which political party has a 
majority in the Senate), and is served by a staff of 
attorneys, accountants, researchers, and auxiliary 
personnel who are hired and who serve on a strictly 
nonpartisan basis. 

IV. FUNCTIONS AND METHODS OF 
OPERATION OF THE COUNCIL 

Although the Legislative Council has the authority 
to initiate studies or other action deemed necessary 
between legislative sessions, much of the Council's 
work results from study resolutions passed by both 
houses. The usual procedure is for the Council to 
designate committees to carry out the studies, al
though a few Council committees, including the Bud
get Section, the Administrative Rules Committee, the 
Employee Benefits Programs Committee, the Garri
son Diversion Overview Committee, and the Legisla
tive Audit and Fiscal Review Committee, are statutory 
committees with duties imposed by state law. 

Regardless of the source of authority of interim 
committees, the Council appoints the members with 
the exception of a few ex officio members named by 
statute. Nearly all committees consist entirely of 
legislators, although a few citizen members are some
times selected to serve when it is determined they can 
provide special expertise or insight for a study. 

The Council committees hold meetings throughout 
the interim at which members hear testimony, review 
information and materials provided by staff, other 
state agencies, and interested persons and organiza
tions, and consider alternatives. Occasionally it is 
necessary for the Council to contract with universi
ties, consulting firms, or outside professionals on 
specialized studies and projects. However, the vast 
majority of studies are handled entirely by the Coun
cil staff. 

Committees make their reports to the full Legisla
tive Council, usually in November preceding a regu
lar legislative session. The Council may accept, 
amend, or reject a committee's report. The Legisla
tive Council then presents the recommendations it 
has accepted, together with bills and resolutions 
necessary to implement them, to the Legislative As
sembly. 

In addition to conducting studies, the Council and 
its staff provide a wide range of services to legislators, 
other state agencies, and the public. Attorneys on the 
staff provide legal advice and counsel on legislative 
matters to legislators and legislative committees. 
The Council supervises the publication of the Session 
Laws, the North Dakota Century Code, and the North 



Dakota Administrative Code. The Council has on its 
staff the Legislative Budget Analyst and Auditor and 
assistants who provide technical assistance to Coun
cil committees and legislators and who review audit 
reports for the Legislative Audit and Fiscal Review 
Committee. The Council provides computer services 
to the legislative branch, including research and bill 
drafting capabilities. The Legislative Council library 
contains a wide variety of materials and reference 
documents, many of which are not available from 
other sources. 

V. MAJOR PAST PROJECTS OF THE 
COUNCIL 

Nearly every facet of state government and stat
utes has been touched by one or more Council studies 
since 1945. Statutory revisions, including the rewrit
ing of criminal laws, election laws, game and fish 
laws, insurance laws, motor vehicle laws, school laws, 
and weapons laws have been among the major accom
plishments of interim committees. Another project 
was the republication of the North Dakota Revised 
Code of 1943, the resulting product being the North 
Dakota Century Code. 

Government reorganization has also occupied a 
considerable amount of attention. Included have 
been studies of the delivery of human services, agri
culturally related functions of state government, cen
tralized state government computer and microfilm 
services, and organization of the state's charitable 
and penal institutions, as well as studies of the feasi
bility of consolidating functions in state government. 
Creation of a court of appeals and the establishment 
of a public venture capital corporation were subjects 
of recent studies. 

The review of uniform and model acts, such as the 
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Uniform Probate Code, have also been included in 
past Council agendas. Constitutional revision has 
been studied several interims, as well as studies to 
implement constitutional measures which have been 
approved by the voters, such as the new Legislative 
Article. 

Pioneering in new and untried areas is one major 
function of interim committees. The regulation and 
taxation of natural resources, including oil and gas in 
the 1950s and coal in the 1970s, have been the 
highlights of several interim studies. The closing of 
the constitutional institution of higher education at 
Ellendale also fell upon an interim committee after a 
fire destroyed one of the major buildings on that 
campus. The expansion of the University of North 
Dakota Medical School is another area that has been 
the subject of several interim studies. 

The Legislative Council has permitted the legisla
tive branch to be on the cutting edge of technological 
innovation. North Dakota was one of the first states 
to have a computerized bill status system in 1969 and, 
beginning in 1989, the Legislator's Automated Work 
Station system has allowed legislators to access legis
lative documents at their desks in the House and 
Senate. 

Perhaps of most value to citizen legislators are 
committees which permit members to keep up with 
rapidly changing developments in complex fields. 
Among these are the Budget Section, which receives 
the executive budget prior to each legislative session. 
The Administrative Rules Committee allows legisla
tors to monitor executive branch department rules 
and regulations. Other subjects which have been 
regularly studied include school finance, health care, 
property tax levies, and legislative rules. 



ADMINISTRATIVE RULES COMMITTEE 
The Administrative Rules Committee is a statu

tory committee deriving its authority from North 
Dakota Century Code (NDCC) Sections 54-35-02.5, 
54-35-02.6, and 28-32-03.3. The committee is statu
torily required to review administrative agency rules 
to determine: 

1. Whether administrative agencies are properly 
implementing legislative purpose and intent. 

2. Whether there are court or agency expressions 
of dissatisfaction with state statutes or with 
rules of administrative agencies promulgated 
pursuant thereto. 

3. Whether court opinions or rules indicate un
clear or ambiguous statutes. 

The committee may make rules change recommen
dations to the adopting agency, formally object to an 
agency rule, and make recommendations to the Leg
islative Council for the amendment or repeal of en
abling legislation serving as authority for the rules. 
Section 65-02-08 also requires that fee schedules for 
medical and hospital services proposed for adoption 
by the Workers Compensation Bureau be submitted 
to and approved by the committee. 

In addition, the Legislative Council delegated to 
the committee the Council's authority to approve 
extensions of time allowed administrative agencies to 
adopt rules pursuant to NDCC Section 28-32-02, to 
establish a procedure to distribute copies of adminis
trative agency filings of notice of proposed rulemaking, 
and to receive notice of appeal of an administrative 
agency's rulemaking action pursuant to NDCC Sec
tion 28-32-15. The Legislative Council also assigned 
the committee the study directed by Section 24 of 
1991 Session Laws Chapter 29, which called for a 
study of the impact of various child support guideline 
models on family units, on the quality of the relation
ships among the persons in the families affected by 
the guidelines, and on children who receive child 
support. 

Committee members were Representatives Ben 
Tollefson (Chairman), JeffW. Delzer, John Dorso, 
Steve Gorman, and Lyle L. Hanson, and Senators 
Jim Dotzenrod, Orlin Hanson, Joe Keller, Curtis 
Peterson, and Jens Tennefos. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

ADMINISTRATIVE AGENCY RULES REVIEW 
The committee is statutorily required to review 

administrative agency rules. Administrative agen
cies are those state agencies authorized to adopt rules 
in accordance with the requirements of the Adminis
trative Agencies Practice Act (NDCC Chapter 28-32). 
By statute a rule is an agency statement that imple
ments, interprets, or prescribes law or policy. Prop
erly adopted rules have the force and effect oflaw. A 
copy of each rule adopted by an administrative agency 
must be filed with the office of the Legislative Council 
for inclusion in a publication known as the North 
Dakota Administrative Code (NDAC). 

The committee's review authority is statutorily 
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limited to rules assigned to the committee by the 
Legislative Council chairman. At the committee's 
request, the Legislative Council chairman assigned 
to the c3mmittee all rules published in the Adminis
trative Code effective after October 1990 and all 
written complaints received by the committee con
cerning proposed or adopted rules. This allowed 
continuation of the rules review process initiated on 
July 1, 1979. 

As rules were scheduled for review, each adopting 
agency was requested to provide information on: 

1. Whether the rules resulted from statutory 
changes made by the 1979 through 1991 Legis
lative Assemblies. 

2. Whether the rules resulted from federal pro
grams or are related in subject matter to any 
federal statute or regulation. 

3. A description of the rulemaking procedure fol
lowed in adopting the rules, e.g., the type of 
public notice given and the extent of public 
hearings held on the rules. 

4. Whether any person has filed any complaint 
concerning these rules. 

5. Whether a written request for a regulatory analy
sis was filed by the Governor or an agency, 
whether the rule is expected to have an impact 
on the regulated community in excess of$50,000, 
and whether a regulatory analysis was issued. 
(Beginning in October 1992) 

6. The approximate cost of giving public notice and 
holding any hearing on the rules, and the ap
proximate cost of staff time used in developing 
the rules. 

7. An explanation of the subject matter of the rules 
and the reasons for adopting those rules. 

Each agency was also asked, beginning in October 
1992, to provide the committee with a copy of any 
regulatory analysis. 

Review of Current Rulemaking 
The committee reviewed 3,079 rule changes from 

November 1990 through October 1992. Table A tabu
lates the rule changes published in the Administra
tive Code and reviewed by the committee. The tabu
lation depicts the number of rules amended, created, 
superseded, repealed, reserved, or redesignated. The 
most important qualification of the tabulation is that 
each rule is viewed as one unit, although rules differ 
in length and complexity. This tabulation includes 
tables, appendices, and some organization rules. 

Although the agencies' methods of reporting made 
it difficult to determine the exact number of rules 
resulting from a particular Legislative Assembly's 
action or from federal statute or regulation, most of 
the changes made as a result oflegislative action were 
due to 1991 Legislative Assembly changes or federal 
statutes. It appears agencies are becoming much 
more current in adoption of rules. 

North Dakota Century Code Section 28-32-02 re
quires that any rule change made to implement a 
statutory change must be adopted within nine months 
of the effective date of the statutory change. Pursuant 
to the committee's authority to grant extensions of 



that time period, the committee granted extensions to 
the Commissioner of Agriculture, Board of Nursing, 
Office of Management and Budget, Department of 
Health and Consolidated Laboratories, Department 
ofHuman Services, Agricultural Products Utilization 
Commission, and the Public Employees Retirement 
System for periods ranging from three months to six 
months. Eighteen extensions for periods ranging 
from four months to one year were requested and 
granted by the committee last interim. 

North Dakota Century Code Section 65-02-08 pro
vides that all fees on claims for legal, medical, and 
hospital services rendered under Title 65 to any claim
ant must be in accordance with a schedule of fees 
adopted or to be adopted by the Workers Compensa
tion Bureau. Fee schedules for medical and hospital 
services must incorporate cost-saving measures and 
must be submitted to and approved by the committee 
before submission to the Legislative Council for pub
lication. Pursuant to this responsibility, the commit
tee approved the medical and hospital fee schedule 
presented to the committee by the bureau. 

Pursuant to North Dakota Century Code Section 
28-32-15, on January 15, 1992, a notice of appeal to 
NDAC Section 92-01-02-26(2) relating to binding ar
bitration rules of the Workers Compensation Bureau 
was filed with the Legislative Council. Appellants 
contended that the rule is inconsistent with and goes 
beyond the authority of NDCC Section 65-07-17, in 
that the Legislative Assembly provided a claimant 
with an absolute right to choose the binding arbitra
tion dispute resolution process and the bureau's rule 
provides an employer veto authority over a claimant's 
request to utilize arbitration to settle disputes. The 
appellants asked that NDAC 92-01-02-26(2) be de
clared invalid as not in accordance with the law. 

Formal Objections 
The committee may object to all or any portion of a 

rule if the committee deems it to be unreasonable, 
arbitrary, capricious, or beyond the authority del
egated to the adopting agency. The filed objection 
must contain a concise statement of the committee's 
reasons for its action. The objection must be pub
lished in the next issue of the code supplement. 
Within 14 days after the filing of a committee objec
tion to a rule, the adopting agency is to respond in 
writing to the committee. After receipt of the re
sponse, the committee may withdraw or modify its 
objection. After the filing of the committee objection, 
the burden of persuasion is upon the agency in any 
action for judicial review or for enforcement of the rule 
to establish that the whole or portion thereof objected 
to is within the procedural and substantive authority 
delegated to the agency. If the agency fails to meet its 
burden of persuasion, the court is to declare the whole 
or portion of the rule objected to invalid and judgment 
is to be rendered against the agency for court costs. 

Department of Human Services - Child 
Support Guidelines 

Since 1983 the Department of Human Services has 
been required by NDCC Section 14-09-09.7 to estab
lish a scale of suggested minimum contributions for 
child support. The 1989 Legislative Assembly 
amended the law to require the adoption of guidelines 
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by the department and to provide a rebuttable pre
sumption that the guidelines provide for the correct 
amount of child support. The scale of minimum 
contributions established in 1983 and amended in 
1987 was not established through the rulemaking 
process. In Huber v. Jahner (Sept. 1990) the North 
Dakota Court of Appeals ruled the guidelines invalid 
because as substantive rules they should have been 
adopted in accordance with NDCC Chapter 28-32. 

On January 5, 1990, the department initially pro
posed to adopt child support guidelines as adminis
trative rules. The department requested public com
ments. On February 9, 1990, the department con
ducted a public hearing concerning the proposed 
rules. 

The comments received at the February 9 hearing, 
and the written comments received before and during 
that hearing, generally opposed the proposed rules. 
During this period, the interim Administrative Rules 
Committee members also received public comments 
opposing the proposed rules. After review of those 
comments, the department determined that the rules 
originally proposed would be withdrawn. 

The department began drafting guidelines based 
on the "income shares" model. During the course of 
development of that model, the department solicited 
comments from the Juvenile Procedures Committee, 
a committee established by the North Dakota Su
preme Court. Committee members recommended 
that an income shares model not be established. 

The department then developed the "obligor" model. 
The obligor model bears some resemblance to the then 
existing guidelines, but incorporated many sugges
tions made with respect to the withdrawn rules. 

On September 26, 1990, the department proposed 
rules in the alternative. The two alternatives were 
the income shares model, developed early in 1990, 
and the obligor model, developed after receiving com
ments from the Juvenile Procedures Committee. The 
department's proposals were widely disseminated. 
The proposed child support guidelines became the 
subject of wide debate. The department received 138 
written or oral comments. The department specifi
cally asked persons who commented to indicate 
whether they preferred the income shares model or 
the obligor model. The expressed preferences were 
almost equally divided, with most of the attorneys 
and judges who offered comment preferring the obli
gor model. The reasons given were varied, but most 
were concerned about the additional judicial and 
legal time that would be required to develop and 
consider financial information about two persons, 
rather than one person. 

The department opted to adopt the proposed rules 
for the obligor model. The rules became effective 
February 1, 1991. The department's stated reasons 
for adopting the obligor model over the income shares 
model included the department's opinion that be
cause the income shares model was more complex it 
would increase litigation costs, lead to more requests 
for review, and be more difficult to use in emergency 
cases and that the income shares model appeared 
more fair but in most cases made little or no difference 
in award amounts. 

In July 1991 the committee reviewed the 
department's rules. At that meeting the committee 



by motion objected to the child support rules and the 
following objection was filed in the Legislative Coun
cil office on August 9, 1991: 

THE LEGISLATIVE COUNCIL'S COMMITTEE 
ON ADMINISTRATIVE RULES OBJECTS TO 
NORTH DAKOTA ADMINISTRATIVE CODE 
CHAPTER 75-02-04.1 RELATING TO CHILD 
SUPPORT GUIDELINES. 
The committee objects to this rule because: 

1. Both parents have a legal duty to support 
their children. 

2. Any guidelines adopted to ensure proper 
child support amounts are paid upon di
vorce must be based on the best interests of 
the child. 

3. The obligor model adopted by the Depart
ment of Human Services establishes child 
support amounts by using a percentage of 
the obligor's income and does not take into 
consideration the income of the custodial 
parent. 

4. The income shares model considered, but 
not adopted, by the department combines 
the income of both parents and requires 
the parties to contribute child support in 
proportion to the income each receives. 

5. Public opinion expressed by the parties 
directly affected (the parents) strongly sup
ports the income shares model over the 
obligor model because of the inherent fair
ness of that proposal. The best interests of 
the child should be better served by adop
tion of the income shares model as it would 
provide not only sufficient financial re
sources for the child but should provide for 
more harmonious relationships due to the 
fairness of the income shares model. 

A letter containing a copy of the objection was sent 
to the Department of Human Services on August 9, 
1991, and the objection was published with the rule in 
the Administrative Code. On August 21, 1991, the 
department informed the committee by letter that it 
did not intend to make any changes to the rule it had 
adopted. This decision was based on: 

1. The department has full legal authority to es
tablish child support guidelines, and is required 
by statute to do so. 

2. The rules objected to were adopted pursuant to 
law, i.e. the department complied with all proce
dural requirements. 

3. The rules objected to represent a fully consid
ered choice after hearing and reflecting on com
ments on those rules, both pro and con. 

4. TherulesobjectedtotookeffectinFebruary 1991. 
The then-sitting Fifty-second Legislative As
sembly thereafter failed to pass House Bill No. 
1428, which would have required the depart
ment to adopt rules encompassing the "income 
shares" model for child support guidelines. 

5. Had the department taken action after the leg
islative session to changes its rules to reflect the 
"income shares" model it would have been con
trary to the legislative action on House Bill 
No. 1428. 

6. The department cannot now implement child 
support guidelines that require consideration of 
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the obligor's income because current law makes 
provision for securing information concerning 
the income of the obligor, but not for securing 
information concerning the income of the obligee. 

7. The first four items set out in the committee's 
objection are true, but not determinative in any 
sense as to the propriety of the department's 
action in adopting the rules. 

8. The department would debate the committee's 
rationale in item 5 regarding public opinion 
because the rulemaking record reflects an ex
pression of support for the adopted rules which 
is virtually even with that for the income shares 
model. 

9. The child support guidelines are a part of an 
overall system of child support collection which 
is intended to ensure that children's needs are 
met, and that the state's fiscal outlays for aid to 
families with dependent children are minimized. 

Committee members objected to the department 
using the defeat of 1991 House Bill No. 1498 to sup
port the department's adoption of guidelines based on 
the noncustodial parent's income because the bill may 
not have been defeated in the first place if the depart
ment had not opposed the bill before the Senate 
committee. The committee decided to leave the objec
tion in place and to address the committee's concerns 
with the rules during the committee's study. 

Public Service Commission - Electric Utility 
Power Purchase 

Effective May 1, 1991, the Public Service Commis
sion amended NDAC Section 69-09-07-09 relating to 
the rates that electric utilities must pay for power 
purchased from qualifying facilities. 

In July 1991 the committee reviewed the rule. At 
that meeting the committee by motion objected to the 
amendment of Section 69-09-07-09 and the following 
objection was filed in the Legislative Council office on 
August 9, 1991: 

THE LEGISLATIVE COUNCIL'S COMMITTEE 
ON ADMINISTRATIVE RULES OBJECTS TO 
CHANGES TO NORTH DAKOTA ADMINISTRA
TIVE CODE SECTION 69-09-07-09 ADOPTED 
BY THE PUBLIC SERVICE COMMISSION EF
FECTIVE MAY 1991 RELATING TO THE RATES 
THAT ELECTRIC UTILITIES MUST PAY FOR 
POWER PURCHASED FROM QUALIFYING 
FACILITIES. 
The committee objects to this rule because: 

1. North Dakota Administrative Code Sec
tion 69-09-07-09 establishes rates that in
vestor-owned utilities must pay for power 
purchased from qualified facilities andre
quires net energy billing. 

2. 1991 Senate Bill No. 2463, which would 
have required net energy billing for sales 
involving investor-owned utilities and ru
ral cooperatives, failed to pass the Senate 
on a vote of 6 to 43. 

3. It is clearly a violation oflegislative intent 
for the Public Service Commission to adopt 
rules requiring net energy billing by inves
tor-owned utilities when the 1991 Legisla
tive Assembly defeated a bill that would 
have required the same. 



A letter containing a copy of the objection was sent 
to the Public Service Commission on August 9, 1991, 
and the objection was published with the rule in the 
Administrative Code. On August 27, 1991, the com
mission responded to the committee's objection by 
letter: 

We respectfully suggest that the amended rule 
does not violate legislative intent and, at minimal 
cost, will help safeguard North Dakota's economic 
future. 

Senate Bill No. 2463 and House Bill No. 1550 
differ greatly from our amended rule. We did not 
support SB 2463 or HB 1550, nor do we support the 
provisions contained in the bills. The bills would 
have statutorily imposed net billing on both the 
Rural Electric Cooperatives and the investor-owned 
utilities. The RECs say net billing would have a 
significant economic effect on them. The investor
owned utilities testified that the rule would have 
only a minimal effect on them. Ratemaking by 
statute is not desirable and lacks the flexibility to 
respond to problems and changing conditions. In 
addition, to some extent the bills would have given 
us jurisdiction over REC rates. We do not seek or 
support PSC jurisdiction over REC rates. 

Our rule originated with a complaint filed with 
us in 1988. The complaint led to an investigation 
and a rulemaking proceeding. We held three hear
ings and requested an Attorney General's opinion 
prior to the 1991 Legislative Session. Our proceed
ing was nearly complete when these bills were 
introduced. 

As noted, our rule would apply only to the inves
tor-owned utilities that operate in other states 
which also use net billing. While the Rural Electric 
Cooperatives testified against the bills, the legisla
tive history shows that the investor-owned utilities 
did not. 

Congressional proposals to deal with a "global 
warming" are one of the greatest threats to North 
Dakota's economic future. These proposals threaten 
our lignite industry, coal-fired electrical genera
tion, and the coal gasification plant. As with the 
recent federal Clean Air Act, our ability to secure 
reasonable treatment for North Dakota depends 
on our ability to show Congress and the Adminis
tration North Dakota's good faith efforts to deal 
with the area of concern. This rule is a low-cost way 
to project our good faith efforts. 

We hope you will concur with our analysis and 
withdraw your objections. If you do not, we will 
begin the process to repeal the rule. 

The committee did not withdraw its objection and 
the commission has not repealed the rule. 

Job Service North Dakota - Unemployment 
Compensation Taxation Exemption 

Effective January 1, 1991, Job Service North Da
kota adopted NDAC Section 27-02-14-01 relating to 
the interpretation of the ABC test, which deals with 
exempting services by independent contractors from 
unemployment compensation taxation. In July 1991 
the committee reviewed the rule. At that meeting the 
committee by motion objected to the adoption of 
Section 27-02-14-01 and the following objection was 
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filed in the Legislative Council office on August 9, 
1991: 

THE LEGISLATIVE COUNCIL'S COMMITTEE 
ON ADMINISTRATIVE RULES OBJECTS TO 
NORTH DAKOTA ADMINISTRATIVE CODE 
SECTION 27-02-14-01 RELATING TO THE IN
TERPRETATION OF THE ABC TEST WHICH 
DEALS WITH EXEMPTING SERVICES BY IN
DEPENDENT CONTRACTORS FROM UNEM
PLOYMENT COMPENSATION TAXATION. 
The committee objects to this rule because: 

1. Prior to the 1991 Legislative Session NDCC 
Section 52-01-01(17)(e) provided for the 
use of the ABC test to determine if an 
independent contractor was exempt for 
unemployment compensation purposes. 

2. House Bill No. 1378, adopted by the 1991 
Legislative Assembly and effective July 17, 
1991, replaced the ABC test with the com
mon law test for determining independent 
contractor status. 

3. A representative of Job Service North Da
kota testifying before the committee said 
the agency is in the process of revising 
North Dakota Administrative Code Sec
tion 27-02-14-01 to incorporate the new 
test. He said, however, Job Service North 
Dakota would apply the old rule to service 
performed prior to the effective date of the 
legislation and the new rule to service 
performed after the effective date. 

4. Adoption of House Bill No. 1378 clearly 
indicates the Legislative Assembly intends 
that the common law test, not the ABC 
test, be used to determine independent 
contractor status for unemployment com
pensation purposes and that it is unfair 
and contrary to legislative intent for Job 
Service North Dakota to apply the ABC 
test to cases in which the service was pro
vided prior to the effective date of the 
legislation. 

A letter containing a copy of the objection was sent 
to Job Service North Dakota on August 9, 1991, and 
the objection was published with the rule in the 
Administrative Code. On August 23, 1991, Job Ser
vice informed the committee by letter of its reasons for 
not making further changes to the rule. The agency 
response read: 

The purpose ofSection 27-02-14-01 was to clarify 
the interpretation of the "ABC Test" provided for in 
the North Dakota Unemployment Compensation 
Law at NDCC § 52-01-01(17)(e). As you know, the 
"ABC Test" deals with exemption of" services" from 
unemployment compensation coverage by inde
pendent contractors. 

The "ABC Test" was placed into the law by the 
1985 Legislative Assembly. Administrative Rule 
27-02-14-01, defining the "ABC Test" was adopted 
in response to a complaint received approximately 
two years ago concerning the lack of a rule for 
defining the "ABC Test". Public notice of the 
proposed adoption of Administrative Rule 27-02-
14-01 was given in the ten major daily newspapers 
in North Dakota during the last two weeks of 
August 1990. A public hearing was held in Bis-



marck on September 20, 1990. On November 5, 
1990, an Attorney General's opinion was issued 
establishing the legality of Administrative Rule 
27-02-14-01. This rule, defining the "ABC Test", 
was then published in the North Dakota Adminis
trative Code, becoming effective January 1, 1991. 

While House Bill No. 1378, changing the "ABC 
Test" to the common law test, was enacted by the 
1991 Legislative Assembly, it did not become effec
tive until July 17,1991. ThehistoryofAdministra
tive Rule 27-02-14-01, set forth above, clearly indi
cates that this rule, defining the "ABC Test" was 
promulgated and adopted prior to the enactment of 
House Bill No. 1378. 

NDCC § 52-01-01(17)(e) contains the very clear 
reference point of"Services performed" for both the 
"ABC Test" under prior law and for the common 
law test under current law, Job Service has consis
tently applied this law section on the basis of the 
time when the services were performed. This 
principle was followed in 1985 when the Legisla
ture changed the test from the common law test to 
the "ABC Test". 

Consequently, Job Service maintains that it has 
acted correctly in applying the" ABC Test" law and 
rule for cases where the "services" were performed 
prior to July 17, 1991. Job Service is also imple
menting the provisions of House Bill No. 1378 
correctly by applying it in all cases involving "ser
vice performed" subsequent to the July 17, 1991, 
effective date. 
The committee did not withdraw its objection. Job 

Service amended Section 27-02-14-01 effective May 1, 
1992, to remove the provision relating to the ABC test 
and replace it with a provision relating to the common 
law test. 

Game and Fish Department - Equipment 
Violation 

Effective June 1, 1991, the Game and Fish Depart
ment amended NDAC Section 30-03-01-06 to estab
lish a penalty of $250 for failure of vendors to main
tain adequate equipment for maintaining live bait. 

In July 1991 the committee reviewed the rule. At 
that meeting the committee by motion objected to the 
amendment to Section 30-03-01-06 and the following 
objection was filed in the Legislative Council office on 
August 9, 1991: 

THE LEGISLATIVE COUNCIL'S COMMITTEE 
ON ADMINISTRATIVE RULES OBJECTS TO 
THAT PART OF NORTH DAKOTA ADMINIS
TRATIVE CODE SECTION 30-03-01-06 THAT 
ESTABLISHES A PENALTY OF $250 FOR AN 
EQUIPMENT VIOLATION. 
The committee objects to this rule because: 

1. Vendors must use appropriate equipment 
for maintaining live bait. 

2. If that equipment is not adequate to main
tain the bait in a healthy and lively condi
tion, it is unlikely that customers will con
tinue to buy the bait. 

3. The appropriate penalty for inadequate 
equipment violations would be loss of the 
business due to an inferior product. There
fore, the $250 fine is excessive and prob
ably unnecessary. 
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A letter containing a copy of the objection was sent 
to the Game and Fish Department on August 9, 1991, 
and the objection was published with the rule in the 
Administrative Code. On August 19, 1991, the de
partment informed the committee by letter of its 
reasons for supporting the amendment: 

The Committee's main objection to this rule 
change was that "If equipment is not adequate to 
maintain the bait in a healthy condition, it is 
unlikely that customers will continue to buy the 
bait." This philosophy allows customers to learn 
the hard way, that is by wasting their money on 
poor quality bait. The Department's intent in this 
instance is to protect customers before they have a 
bad experience. Customers in some fishing areas 
often are not local people. They travel only occa
sionally to the fishing area and purchase bait 
there. They usually do not know who has good bait 
and who does not. 

The Department's intent was to protect custom
ers before they had bad experiences. The $250 fine 
is a good incentive for a bait vendor to either 
operate efficiently or get out of the bait business. 
This certainly can happen as the result of custom
ers who stop purchasing bait at a business. The 
Department's inspection and threat of a fine could 
result in this happening more quickly with fewer 
dissatisfied customers. We anticipate that this 
fine seldom, if ever, will be used. The inspection 
followed by a 30 day period for correction of prob
lems, along with the possibility of a fine and loss of 
the vendor's license, strongly encourages the bait 
dealer to improve their operation. 

Inadequate equipment that would lead to an 
unhealthy group of bait fish increases the chances 
that fish diseases will be spread to our fishing 
waters. The bait in tanks is already under an 
unnatural condition in that they are crowded and 
subject to disease organisms. This stress can be 
reduced by having the correct equipment and wa
ter flow in a facility. Disease outbreak is a very real 
threat to the bait and potentially the lake where 
the bait is used. Since we serve the angling public 
of North Dakota, we feel it is in the best interest of 
our fisheries to reduce any risk factors we can. 

A compromise on this issue is possible. It was 
thought that $250 would be the best amount to use. 
The Department would have to inspect a facility at 
least twice and do a lot of paperwork before a fine 
is imposed. This effort by the State certainly could 
justify a $250 fine. This would be high enough 
incentive to discourage delays in correcting prob
lems. A smaller amount such as $150 or $200 
would probably be almost as effective. The Game 
and Fish Department does not get the money paid 
for fines or penalties. 

Attached is a copy of the Century Code sections 
related to fines and getting the fine reduced or 
waived. There is a procedure to do this. There is 
also a procedure to contest whether there was a 
violation or not. The section concerning that hear
ing procedure is also attached. 

Prior to this rule change violations of this rule 
were Class B Misdemeanors. The maximum pen
alty for Class B Misdemeanors is 30 days of impris
onment, a fine of$500, or both. Judges seldom levy 



the maximum, but they do impose court costs and 
attorney fees may have to be paid. There are no 
court costs or attorney fees involved in a noncrimi
nal violation such as this bait vendor rule. A $50 
fine from a judge handling a criminal violation 
actually costs the individual much more in attor
ney fees and court costs. 
Upon review of the department's letter at the 

committee's November 7, 1991, meeting, the commit
tee passed a motion to send a letter to the Game and 
Fish Department requesting the department to amend 
Section 30-03-01-06 to provide for a penalty of $100. 
The appropriate letter was sent to the department on 
November 21, 1991. The department, however, has 
made no change to the section. 

Tax Commissioner -Various Tax Rules 
The Tax Commissioner made changes effective in 

June and November of 1992 to NDAC Chapters 81-
01.1-02,81-02.1-02,81-03-01.1,81-03-04,81-03-05.1, 
81-03-09, 81-09-02, 81-09-03, and 81-11-01. In Octo
ber 1992 the committee reviewed the rules. At that 
meeting the committee by motion objected to the June 
and November 1992 rules of the commissioner and 
the following objection was filed in the Legislative 
Council office on November 4, 1992: 

THE LEGISLATIVE COUNCIL'S COMMITTEE 
ON ADMINISTRATIVE RULES OBJECTS TO 
THE JUNE AND NOVEMBER 1992 RULE 
CHANGES OF THE TAX COMMISSIONER. 
The committee objects to these rules because: 

1. North Dakota Century Code Section 28-
32-02.2 requires an agency proposing a 
rule to issue a regulatory analysis if the 
proposed rule is expected to have an impact 
on the regulated community in excess of 
$50,000. 

2. The Tax Commissioner has refused to is
sue a regulatory analysis not because the 
rules will not have an impact of over $50,000 
but because the Tax Commissioner main
tains that the rules relate only to the ad
ministration of revenue laws and do not 
impact any regulated community. 

3. The Committee on Administrative Rules 
maintains that the Tax Commissioner is 
subject to the regulatory analysis require
ments of Chapter 28-32 and that the rules 
may have an economic impact on the regu
lated community in excess of $50,000. 

4. The June and November 1992 rule changes 
have not been legally adopted because the 
regulatory analysis was not issued. 

5. The absence of the regulatory analysis made 
it impossible for the committee to properly 
review the rules. 

A letter containing a copy of the objection was sent 
to the Tax Commissioner on November 4, 1992, and 
the objection will be published with the rules in the 
Administrative Code. At the time of preparation of 
this report no response had been received from the 
Tax Commissioner. 
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Informal Objections 
Office of Management and Budget - Personnel 
Practices 

Effective September 1, 1992, the Office ofManage
ment and Budget adopted NDAC Chapters 4-07-03 
through 4-07-35 relating to personnel practices. In 
October 1992 the committee members reviewed the 
rules and expressed concern that not all county com
missioners were informed of the rule changes prior to 
their adoption even though a number of county em
ployees were affected by the rules. A representative 
of the Office ofManagement and Budget testified that 
all Chapter 28-32 notice requirements were followed 
and that the Association of Counties and county 
employees affected were notified of the rule changes. 

Pursuant to NDCC Section 54-35-02.6, the com
mittee may make recommendations to an adopting 
agency concerning rule changes. The committee 
passed the following motion: 

THAT THE LEGISLATIVE COUNCIL STAFF BE 
REQUESTED TO SEND A LETTER TO THE 
OFFICE OF MANAGEMENT AND BUDGET IN
DICATING THAT THE COMMITTEE OBJECTS 
TO THE FACT THAT THE OFFICE APPLIED 
THE SEPTEMBER 1992 PERSONNEL RULES 
TOTHECOUNTIESWITHOUTNOTIFICATION 
TO ALL COUNTY COMMISSIONERS; RE
QUESTS THAT THE OFFICE OF MANAGE
MENT AND BUDGET INFORM THE COUNTY 
COMMISSIONERS OF THESE RULES; AND 
REQUESTS THAT THE OFFICE OF MANAGE
MENT AND BUDGET REPORT TO THE COM
MITTEECONCERNINGTHESERULESATTHE 
COMMITTEE'S NEXT MEETING. 
The appropriate letter was sent to the Office of 

Management and Budget on November 4, 1992. At 
the time of preparation of this report no response had 
been received from the Office of Management and 
Budget. 

Board of Nursing - Nurse Assistants 
Effective November 1, 1992, the Board of Nursing 

adopted NDAC Article 54-07 relating to nurse assis
tants. In October 1992 the committee reviewed the 
rules. Committee members expressed concern that 
the rules would have an impact of more than $50,000 
upon a regulated community; however, the board had 
not issued a regulatory analysis as required by law. A 
representative of the board said there were two basic 
costs in the rules-a $5 per person registration fee 
covering 2,000 people for a total of $10,000 and an 
unknown cost for training. 

Pursuant to NDCC Section 54-35-02.6, the com
mittee may make recommendations to an adopting 
agency concerning rule changes. The committee 
passed the following motion: 

THAT COMMITTEE COUNSEL SEND A LET
TER TO THE BOARD OF NURSING INDICAT
ING THAT THE COMMITTEE DISAPPROVES 
OF THE RULES RELATING TO NURSE ASSIS
TANTS BEING ISSUED WITHOUT A REGULA
TORY ANALYSIS; REQUESTS THAT A REGU
LATORY ANALYSIS BE DONE ON THE RULES; 
AND REQUESTS THAT THE BOARD REPORT 
TO THE COMMITTEE AT THE COMMITTEE'S 
NEXT MEETING. 



The appropriate letter was sent to the Board of 
Nursing on November 4, 1992. At the time of prepa
ration of this report no response had been received 
from the board. 

Department of Human Services - Medicaid 
Benefits and Refinancing Incentives 

Effective in August and November 1992, the De
partment of Human Services amended NDAC Chap
ter 7 5-02-02.1 relating to Medicaid benefits and Chap
ter 75-02-06 relating to refinancing incentives and 
resident personal funds. 

In October 1992 the committee reviewed the rules. 
Committee members expressed concern that a copy of 
the regulatory analysis had not accompanied the 
statement of the representative of the department 
even though the representative indicated the analy
sis had been issued on the rules. 

Pursuant to NDCC Section 54-35-02.6, the Admin
istrative Rules Committee may make recommenda
tions to an adopting agency concerning rule changes. 
The committee passed the following motion: 

THAT COMMITTEE COUNSEL SEND A LET
TER TO THE DEPARTMENT OF HUMAN SER
VICES INDICATING THAT THE COMMITTEE 
DISAPPROVES OF THE RULES RELATING TO 
ELIGIBILITY FOR MEDICAID AND REFINANC
ING INCENTIVES AND RESIDENT PERSONAL 
FUNDS BEING SUBMITTED TO THE COMMIT
TEE WITHOUT THE ACCOMPANYING REGU
LATORY ANALYSIS; REQUESTS THAT THE 
DEPARTMENT PROVIDE THE COMMITTEE 
WITH COPIES OF THE REGULATORY ANAL Y
SIS;ANDREQUESTSTHATTHEDEPARTMENT 
AGAIN REPORT TO THE COMMITTEE CON
CERNING THESE RULES AT THE 
COMMITTEE'S NEXT MEETING. 
The appropriate letter was sent to the Department 

ofHumanServicesonNovember 4,1992. Arepresen
tative of the department distributed a copy of the 
regulatory analysis to the committee at its October 
1992 meeting before its adjournment. 

Board of Occupational Therapy Practice -
Occupational Therapy Practice 

Effective November 1, 1992, the Board of Occupa
tional Therapy Practice adopted NDAC Article 55.5-
03 relating to the practice of occupational therapy. In 
October 1992 the committee reviewed the rules and 
heard testimony from physical therapists in opposi
tion to these rules. The physical therapists argued 
that the rules allowed occupational therapists to 
perform physical agent modalities that should only be 
performed by a physical therapist. The committee 
concluded that the rules had been legally adopted, 
that arguments presented were really a turf battle, 
and that any further action should be taken by the 
Legislative Assembly rather than by the committee. 

ADMINISTRATIVE AGENCIES 
PRACTICE ACT 

Proposed Rulemaking Notice 
North Dakota Century Code Section 28-32-02 re

quires that an agency's notice of proposed rulemaking 
must be filed with the office of the Legislative Council 
and published at least twice in each daily newspaper 
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of general circulation published in this state. The 
Legislative Council is required to establish a proce
dure whereby any person may request and receive 
mailed copies of all filings made by the agencies and 
the Council may charge for providing copies of the 
filings. Notice filed on or before the last calendar day 
of the preceding month must be mailed by the Legis
lative Council on or before the fifth business day of 
each month. The Legislative Council assigned the 
duty to establish a charge for this service to the 
Administrative Rules Committee. The committee 
determined that the charge for providing copies of the 
filings would continue to be $50 annually. 

Attorney General Legal Opinion 
A representative of the Greater North Dakota 

Association testified concerning the failure on the 
part of many administrative agencies to follow legal 
requirements relating to sending hearing notices to 
the Legislative Council, meeting time requirements 
for comment periods, and issuing a regulatory analy
sis when proposed rules have more than a $50,000 
impact on the regulated industry. The committee 
requested that a letter be sent to the Attorney Gen
eral expressing the committee's opinion that admin
istrative agency rules should not be approved as to 
legality by the Attorney General unless they have 
been adopted pursuant to the requirements ofNDAC 
Chapter 28-32. The committee also added a question 
concerning whether a regulatory analysis had been 
issued to the letter sent to administrative agencies 
summarizing what should be in the agencies' testi
mony before the committee concerning those agen
cies' rules. 

In response to the letter sent to the Attorney 
General, the Attorney General said he did not agree 
that he is required to include the requested items in 
his review for legality but he did agree to include 
within the office's review of proposed rules a review of 
the notice of proposed adoption, amendment, or re
peal of the rule, the publication of that notice, the 
filing of that notice with the office of the Legislative 
Council, and whether a regulatory analysis has been 
issued if requested. The Attorney General has sent a 
checklist to the agencies that includes the items the 
agencies must provide to the Attorney General before 
receiving approval for legality. 

Administrative Agency Definition 
North Dakota Century Code Chapter 28-32 con

tains the Administrative Agencies Practice Act. The 
chapter provides for administrative agency 
rulemaking, hearing, and appeal procedures. 

Before 1981, Section 28-32-01(1) defined adminis-
trative agency as including: 

[A]ny officer, board, commission, bureau, depart
ment, or tribunal other than a court, having state
wide jurisdiction and authority to make any order, 
finding, determination, award, or assessment which 
has the force and effect oflaw and which by statute 
is subject to review in the courts of this state. 
Therefore, a four-prong test was used to determine 

whether an agency was an "administrative agency" 
and thus was subject to Chapter 28-32: 

1. The agency had to have statewide jurisdiction. 



2. The agency had to have authority to make a 
determination. 

3. The determination had to have the effect oflaw. 
4. The determination by statute was subject to 

review in the courts of this state. 
The North Dakota Supreme Court, in decisions 

before 1981, held that the definition included such 
agencies as the State Banking Board, the Board of 
Barber Examiners, the Board of Pharmacy, the Pub
lic Service Commission, and the Tax Commissioner, 
but also held that the definition did not include the 
county superintendent of schools, the board of direc
tors of an irrigation district, the State Board of Public 
School Education (while administering the state school 
construction fund), and the State Toxicologist. 

During the 1979-80 interim, the Legislative 
Council's Administrative Rules Committee studied 
the Administrative Agencies Practice A ~ and found 
that it was difficult to determine whether an agency 
is an "administrative agency" without an Attorney 
General's opinion or a Supreme Court decision. As 
recommended by that committee, and approved by 
the 1981 Legislative Assembly, "administrative 
agency" was redefined to mean: 

[E]ach board, bureau, commission, department, or 
other administrative unit of the executive branch 
of state government, including one or more officers, 
or employees, or other persons directly or indi
rectly purporting to act on behalf or under author
ity of the agency. An administrative unit located 
within or subordinate to an administrative agency 
shall be treated as part of that agency to the extent 
it purports to exercise authority subject to this 
chapter. 
The definition also exempted the agencies that had 

previously been exempted under the old definition. 
The agencies specifically exempted from the defini
tion of administrative agency presently are the Office 
of Management and Budget except with respect to 
rules relating to the Central Personnel Rystem as 
authorized under Section 54-44.3-07, rules relating to 
state purchasing practices as required und .. ..r Section 
54-44.4-04, rules relating to records management as 
authorized or required under Chapter 54-4~, and 
rules relating to the central microfilm unit f'.s autho
rized under Chapter 54-46.1; the Adjutant General 
with respect to the Division of Emergency Manage
ment; the Council on the Arts; the State Auditor; the 
Department of Economic Development and Finance; 
the Dairy Promotion Commission; the Education 
Factfinding Commission; the Educational Telecom
munications Council; the Board of Equalization; the 
Board of Higher Education; the Indian Affairs Com
mission; the Industrial Commission with respect to 
the activities ofthe Bank of North Dakota, the North 
Dakota Housing Finance Agency, the North Dakota 
Municipal Bond Bank, and theN orth Dakota Mill and 
Elevator Association; the Department of Corrections 
and Rehabilitation; the Board of Pardons; the Parks 
and Tourism Department; the Parole Board; the Su
perintendent of Public Instruction except with re
spect to rules prescribed under Section 15-21-07, 
rules relating to teacher certification, and rules relat
ing to professional codes and standards approved 
under Section 15-38-18; the State Board of Public 
School Education while administering the state school 

18 

construction fund; the State Fair Association; the 
State Toxicologist; the Board ofUniversity and School 
Lands except with respect to activities under Chapter 
47-30.1; the Administrative Committee on Veterans' 
Affairs except with respect to rules relating to the 
supervision and government of the Veterans Home 
and the implementation of programs or services pro
vided by the Veterans Home; and the Industrial 
Commission with respect to the lignite research fund 
except as required under Section 57-61-01.5. 

At the suggestion of a representative of the Greater 
North Dakota Association, the committee decided it 
should review this list of exemptions to determine if 
any or all of the exemptions are still legitimate. 

The committee considered a bill draft that removed 
all the exemptions from the definition of administra
tive agency in NDCC Section 28-32-01. Testifying in 
opposition to their exemption being removed from the 
definition were representatives of the State Board of 
Equalization, North Dakota Council on the Arts, 
Department of Corrections and Rehabilitation, Pa
role and Pardon Boards, Parks and Tourism Depart
ment, State Auditor, Board of Higher Education, 
Bank of North Dakota, Office of Management and 
Budget, Board ofUniversity and School Lands, North 
Dakota Housing Finance Agency, Municipal Bond 
Bank, Industrial Commission with respect to the 
lignite research fund, North Dakota Mill and Eleva
tor, Administrative Committee on Veterans' Affairs, 
State Toxicologist, Superintendent of Public Instruc
tion, and the State Fair. 

Although the committee recognized that some of 
the agencies may have legitimate reasons for being 
exempt, the committee decided that each agency 
should have to justify its exemption to the Legislative 
Assembly. 

Recommendation 
The committee recommends Senate Bill No. 2023 

to amend North Dakota Century Code Section 28-32-
01 to remove the exemptions from the definition of 
administrative agency. 

CHILD SUPPORT STUDY 
Section 24 of 1991 Senate Bill No. 2002 provided 

that the Legislative Council shall "consider studying 
the impact of various child support guideline models 
on family units, on the quality of the relationships 
among the persons in the families affected by the 
guidelines, and on children who receive child support. 
The study, if conducted, should address the impact of 
the various models and whether the various models 
provide adequate financial support for the children 
involved." 

Section 24 was added to Senate Bill No. 2002 when 
1991 House Bill No. 1428, which would have required 
the Department of Human Services to assume the 
income of both parents is available to support a child 
and use an income shares model when developing the 
child support guidelines, failed in the Senate. 

Background 
Federal Law 

Federal law requires states to establish guidelines 
for child support awards. Guidelines may be estab
lished by legislative, judicial, or administrative ac-



tion. The guidelines must be reviewed at least once 
every four years to ensure that their application 
results in determination of appropriate child support 
award amounts. The most common method for adop
tion of the guidelines is judicial action, followed by 
legislative action, and finally a few states, including 
North Dakota, have adopted the guidelines by admin
istrative rule. Federal law requires there be a rebut
table presumption that the amount of child support 
which would result from the application ofthe guide
lines is the correct amount of child support. The 
presumption may be rebutted by a finding that the 
guidelines would be unjust or inappropriate in a 
particular case as determined under criteria estab
lished by the state. Federal law also requires that the 
state adopt standards for periodic review of child 
support orders. 

North Dakota Law 
State law basically reiterates the requirements of 

the federal law. North Dakota Century Code Section 
14-09-09.7, in addition, requires that the child sup
port guidelines must include consideration of gross 
income, authorize an expense deduction for determin
ing net income, designate other available resources to 
be considered, and specify the circumstances that 
should be considered in reducing support contribu
tions on the basis of hardship. State law provides for 
the periodic review of child support orders that are 
being enforced by the child support agency effective 
until October 1, 1993. On October 1, 1993, periodic 
review would apply to all child support cases subject 
to several exceptions. For those orders not enforced 
by the child support agency, an order would not be 
reviewed unless the obligor or obligee requested the 
review. 

Much debate over guidelines in the last five years 
has centered on the appropriate model to be used to 
establish support orders. Three basic models-the 
income shares model, the obligor model, and the 
Melson Delaware formula-have been used by states 
to determine child support orders. 

Income Shares Model 
The income shares model is based on the two 

assumptions that the support available to the child 
should be based on the combined income of both 
parents and the child should receive the same propor
tion of parental income that the child would have 
received if the parents lived together. These assump
tions are predicated on recent studies that have found 
that expenditures on children amount to a consistent 
proportion of household consumption and that this 
proportion varies systemically with the level ofhouse
hold income and the number and age of children. 

Application of the model involves determining com
bined adjusted income of parents, with some allow
able deductions, and the percentage contributed by 
each parent; determining the combined obligation of 
parents toward the support of their children from the 
available economic evidence, less medical and child 
care expenses; and apportioning this amount to par
ents in proportion of their income. 

Additional adjustments are made in some states 
for split, shared, or joint custody arrangements. The 
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custodial parent is presumed to spend the designated 
percentage on the child and the noncustodial parent 
must pay the specified amount to the custodial par
ent. Work-related child care expenses and extraordi
nary medical expenses are allotted between the par
ents in proportion to their net income and ordered as 
additional child support. 

The National Center for State Courts reported 
that, as of February 1991, 33 states used the income 
shares model-Alabama, Arizona, Colorado, Connecti
cut, Florida, Idaho, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Michigan, Missouri, 
Montana, Nebraska, New Jersey, New Hampshire, 
New Mexico, New York, North Carolina, Ohio, Okla
homa, Oregon, Pennsylvania, Rhode Island, South 
Carolina, South Dakota, Utah, Vermont, Virginia, 
and Washington. The District of Columbia has guide
lines based upon a varying percentage obligor model, 
but allows consideration of the custodial income once 
it exceeds a specific gross annual income. The three 
states using the Melson Delaware formula also use 
the combined incomes of both parents when estab
lishing a child support award. 

Obligor Model 
The obligor income model establishes a percentage 

of the obligor's income, usually net after required tax 
deductions, to be paid based on the viable economic 
evidence on the cost of rearing children. In some 
states, a flat percentage is used. In others, the 
percentage varies by number of children or economic 
factors. According to the National Center for State 
Courts, the states using the obligor income model 
include Alaska, Arkansas, California, Georgia, Illi
nois, Massachusetts, Minnesota, Mississippi, Nevada, 
North Dakota, Tennessee, Texas, Wisconsin, and 
Wyoming. The District of Columbia also uses this 
model. 

Melson Delaware Formula 
Delaware's Melson formula combines a cost and 

income sharing approach. The model, developed by 
Judge Elwood Melson, has been used statewide in 
Delaware since 1979. It defines the basic amount 
required to support a child and apportions that amount 
between parents based on the relative disposable 
incomes. The formula then adds a standard ofliving 
adjustment that each parent must pay. The standard 
oflivingadjustmentis 15 percentofnetincomeforthe 
first child and 10 percent for each additional child. 
The standard of living adjustment is not applied to 
the obligor until the obligor's income is sufficient to 
support the obligor minimally. Once this minimal 
income level is reached, the next increments of in
come are used for child support until the children 
reach the same poverty level of support. Beyond this 
level, the income sharing formula is used to deter
mine the portion of the obligor's remaining income 
that must be contributed for child support. The 
formula takes into account child care and medical 
expenses. The Melson formula is used in Delaware, 
Hawaii, and West Virginia. 

North Dakota Child Support Guidelines 
House Bill No. 1428 (1991) would have amended 



NDCC Section 14-09-09.7 to require that the Depart
ment of Human Services, when developing child sup
port guidelines, would have to assume the income of 
both parents is available to support the child and 
develop an income shares model accordingly. When 
testifying on the bill, representatives of the Depart
ment of Human Services distributed copies of some of 
the responses the department had received from a 
survey sent to child support enforcement agencies in 
other states. The responses presented by the depart
ment supported the obligor model. The department, 
however, received 33 responses and of the 33 states 
responding, 24 used the income shares model and 
nine the obligor model. Of the 33 responses, 16 had 
used both models at one time or another. When asked 
which model they preferred, 12 of the 16 said they 
preferred the income shares model, three said they 
preferred the obligor model, and one did not respond. 

A summary of actions taken by the Department of 
Human Services in adopting rules establishing child 
support guidelines is contained in the part of this 
report which discusses the committee's review of 
those rules. 

National Child Support Guidelines Project 
In November 1983 the House Ways and Means 

Committee requested the United States Office of 
Child Support Enforcement to establish a national 
Advisory Panel on Child Support Guidelines and that 
the project report" ... include a full and complete 
summary of the [Advisory Panel's] opinions and rec
ommendations." The congressional request specified 
a balanced composition for the advisory panel consist
ing of judicial, legislative, and child support enforce
ment officials; representatives of custodial and 
noncustodial parents; a legal scholar; and an econo
mist. 

The advisory panel was appointed in early 1984 
and has met four times. As requested by the House 
Ways and Means Committee, the advisory panel 
prepared recommendations for the development of 
child support guidelines. These recommendations 
are consistent with a set of basic principles for devel
opment of child support guidelines which has also 
been specified by the advisory panel. These principles 
are as follows: 

1. Both parents share legal responsibility for sup
porting their children. The economic responsi
bility should be divided in proportion to their 
available income. 

2. The subsistence needs of each parent should be 
taken into account in setting child support, but 
in virtually no event should the child support 
obligation be set at zero. 

3. Child support must cover a child's basic needs as 
a first priority, but, to the extent either parent 
enjoys a higher than subsistence level standard 
ofliving, the child is entitled to share the benefit 
of that improved standard. 

4. Each child of a given parent has an equal right 
to share in that parent's income, subject to 
factors such as age of the child, income of each 
parent, income of current spouses, and the pres
ence of other dependents. 

5. Each child is entitled to determination of sup
port without respect to the marital status of the 
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parents at the time of the child's birth. Conse
quently, any guideline should be equally appli
cable to determining child support related to 
paternity determinations, separations, and di
vorces. 

6. Application of a guideline should be sexually 
nondiscriminatory. Specifically, it should be 
applied without regard to the gender of the 
custodial parent. 

7. A guideline should not create extraneous nega
tive effects on the major life decisions of either 
parent. In particular, the guideline should avoid 
creating economic disincentives for remarriage 
or labor force participation. 

8. A guideline should encourage and involve both 
parents in the child's upbringing. It should take 
into account the financial support provided di
rectly by parents in shared physical custody or 
extended visitation arrangements, recognizing 
that even a 50 percent sharing of physical cus
tody does not necessarily obviate the child sup
port obligation. 

Testimony and Committee Considerations 
The committee initially decided to review two bill 

drafts. One draft incorporated the obligor model for 
child support guidelines based on the rules adopted 
by the Department of Human Services but including 
reasons a judge may deviate from the guidelines and 
providing for the consideration of the custodial parent's 
income at an income of$18,000 and above. The second 
draft incorporated the income shares model for child 
support guidelines taking into consideration appro
priate deviations by the judge. 

The committee received testimony from judges, 
child support enforcement personnel, attorneys, and 
individuals concerning the drafts. The testimony 
ranged from opposition to both drafts to extensive 
revisions of the drafts. Most of the parties testifying, 
however, supported a two-tier approach to the consid
eration of custodial parents' income. A representa
tive of the child support enforcement division of the 
Department of Human Services suggested a two
tiered system using 1.5 times the poverty level as the 
trigger for consideration of the custodial parents' 
income. 

The committee incorporated as many ofthe sugges
tions of the individuals testifying as possible, includ
ing the suggestion to use the poverty level as the 
trigger for considering both incomes. The committee 
amended one bill draft to provide that adjusted gross 
income would be figured by taking the gross income 
and subtracting payments made pursuant to another 
child support order, premium payments for health 
insurance for the children for whom support is being 
sought, extraordinary medical expenses, the 
employer's share of the Social Security taxes paid by 
a parent who is self-employed, reasonable work-re
lated child care costs, and the cost of support of other 
natural or adopted children residing with the 
noncustodial parent. The bill draft provided a for
mula for determining the cost of support of natural or 
adopted children, other than those for whom support 
is being sought in the proceeding before the court, 
residing with the noncustodial parent. The custodial 
parent's annual adjusted gross income would be re-



duced by an amount equal to 1.5 times the poverty line 
for that family which includes the custodial parent 
and any child who resides with the parent. One 
hundred fifty percent of poverty for a two-member 
family at the time of the committee's consideration 
was $13,788, three-member family- $17,352, four
member family - $20,940, five-member family -
$24,504, six-member family - $28,068, and seven
memberfamily- $31,644. The bill draft provided that 
there is a presumption that the custodial parent's 
income is less than 1.5 times the poverty level. That 
presumption may be rebutted by a preponderance of 
the evidence. The child support obligation would be 
determined by applying the schedule in NDCC Sec
tion 14-09.2-13 to the parents' combined monthly 
adjusted gross income and the number of children for 
whom support is being sought in the matter before the 
court. Each parent's obligation would be figured by 
multiplying the total child support obligation times 
the parent's percentage share of combined monthly 
adjusted gross income. 

The amended bill draft also authorized a court to 
deviate from the schedule if the court finds the appli
cation of the chapter would be unjust, inappropriate, 
or would create a substantial hardship. A determina
tion that the presumption has been rebutted would 
have to be supported by a written finding or a specific 
finding on the record. The finding must state the child 
support amount determined under the schedule, iden
tify the factors that rebut the presumption, and state 
the child support determined to be due after the judge 
deviates from the schedule. Criteria to be considered 
in determining if the presumption is rebutted would 
have to take into consideration the best interests of 
the child or children for whom support is sought in the 
matter before the court and could include: 

1. The increased need in cases in which support for 
more than six children is sought in the matter 
before the court. 

2. The increased ability of parents, with a com
bined adjusted gross income that exceeds 
$10,000, to provide child support in an amount 
that exceeds the schedule of child support obli
gations taking into consideration that the child's 
needs are being met. 

3. The increased needs of children with handicap
ping conditions or chronic illness, except insofar 
as consideration of those needs is reflected in 
extraordinary medical expenses and work-re
lated child care expenses. 

4. The increased needs of children age 12 and 
older. 

5. The value of the income tax exemption for sup
ported children. . 

6. The effect of custody and visitation provisions, 
including whether children spend substantial 
amounts of time with each parent. 

7. Extraordinary travel expenses incurred solely 
to allow visitation, considering the circumstances 
that caused the extraordinary expenses. 
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Most of the individuals testifying on this bill draft 
were supportive of the draft. The main objections 
concerned the complexity of the draft. 

The committee determined that the bill draft was 
a good compromise that took into consideration the 
children and the relationships among the persons in 
the families affected by the guidelines. The income 
shares model, which considers the income of both 
parents, was perceived as the fairer of the two models. 
The committee supported that model so as to encour
age a situation where both parents felt they were 
fairly treated and as a consequence the parents would 
provide a more cooperative atmosphere to raise the 
children. The committee, however, was aware that 
use of a pure income shares approach would require 
the court to obtain income figures for both parties 
which may result in higher legal costs. For that 
reason, the committee supported the provision that 
the custodial parent's annual adjusted gross income 
must be reduced by an amount equal to one and one
half times the poverty line and also supported a 
presumption that the custodial parent's income is less 
than one and one-half the poverty level. The pre
sumption may be rebutted by a preponderance of the 
evidence. The committee determined that the pre
sumption would reduce the number of cases in which 
additional information would have to be gathered. 
The committee also determined that a deduction for 
parents for any additional children of the parties in 
the household is important. Second families are 
becoming common and the committee determined 
that this would provide for all the children. Finally, 
the committee determined that judges should have 
broad authority to deviate from the child support 
amounts in the guidelines if those amounts would be 
unjust, inappropriate, or would create substantial 
hardship. 

Among other items, the committee was particu
larly concerned with providing the judge with the 
authority to consider the effect of custody and visita
tion provisions, including whether children spend 
substantial amounts of time with each parent, on the 
child support award. Although the committee de
cided not to specify amounts that should be deducted 
for such things as long visitation periods, it was 
determined important the judge have the authority to 
take that into consideration in individual cases. The 
overriding consideration of the committee was that 
both parties perceive the child support decision as fair 
in order to reduce the animosity between the parents 
as much as possible and to improve the life of the child 
after the divorce. 

Recommendation 
The committee recommends House Bill No. 1021 to 

establish child support guidelines that incorporate a 
modified income shares model. 



TABLE A 

STATISTICAL SUMMARY OF RULEMAKING 
Agency Amend Create Supersede Repeal Special Reserve<! 

Addiction Counselors, Board of 14 
Administrative Hearings, Office of 33 
Agricultural Products Utilization 7 

Commission 
Agriculture, Commissioner of 1 3 12 
Animal Health, Board of 3 6 
Attorney General 14 280 
Banking, Department of 9 20 
Clinical Laboratory Practice, 12 

Board of 
Counselor Examiners, Board of 9 1 
Credit Review Board 13 7 
Dental Examiners 4 5 
Dietetic Practice, Board of 1 
Game and Fish Department 12 7 1 
Health and Consolidated 265 192 26 19 115 

Laboratories, Department of 
Highway Patrol 13 
Historical Board 7 2 1 
Human Services, Department of 84 120 52 1 
Industrial Commission 101 23 7 
Insurance, Commissioner of 19 60 9 1 2 
Job Service North Dakota 1 3 1 
Labor, Commissioner of 1 10 
Management and Budget, Office of 2 190 2 
Medical Examiners, Department of 1 
Milk Stabilization Board 15 1 
Nursing, Board of 24 15 24 
Occupational Therapy, Board of 5 
Oilseed Council 3 
Parks and Tourism Department 3 35 
Personnel Board, State 5 
Pesticide Control Board 5 
Pharmacy, Board of 1 10 
Physical Therapists, Examining 8 5 

Committee for 
Plumbing, Board of 25 1 
Podiatric Medicine, Board of 28 7 2 
Private Investigative and 3 1 

Security Board 
Protection and Advocacy, 5 

Committee on 
Public Accountancy, Board of 36 3 3 
Public Instruction, 1 11 

Superintendent of 
Public Service Commission 109 21 43 1 
Real Estate Appraisers Qualifi- 20 

cations and Ethics Board 
Real Estate Commission 25 3 
Retirement Board 11 22 2 
Secretary of State 28 181 
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STATISTICAL SUMMARY OF RULEMAKING (continued) 
Agency Amend Create Supersede Repeal Special Reservec:l 

Securities Commissioner 2 2 
Seed Arbitration Board 5 
Seed Commission 14 
Social Work Examiners, Board of 3 1 
State Gaming Commission 327 
Transportation, Department of 1 20 
Tax Commissioner 61 42 3 
Teachers' Fund for Retirement, 

Board of Trustees of the 
Veterinary Medical Examiners, 7 1 

Board of 
Water Commission 6 
Workers Compensation Bureau 15 14 
Total 954 1,294 9 678 26 118 

Grand Total All Sections = 3,079 
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ADVISORY COMMISSION ON 
INTERGOVERNMENTAL RELATIONS 

The Advisory Commission on Intergovernmental 
Relations is a statutory committee established by 
North Dakota Century Code (NDCC) Chapter 54-
35.2. The commission is directed by law to study 
issues of common concern to the state and its political 
subdivisions and to report its findings and recommen
dations to the Legislative Council in the same manner 
as interim Legislative Council committees. The com
mission is free to establish its own study agenda 
except as otherwise directed by law. The 1991 Legis
lative Assembly enacted Senate Bill No. 2346, which 
provided for local government efficiency planning 
grants to be administered by the commission and 
provided an appropriation from the state aid distribu
tion fund of $250,000 for these planning grants. 

Membership of the Advisory Commission on Inter
governmental Relations is established by NDCC Sec
tion 54-35.2-01 to include four members of the Legis
lative Assembly appointed by the Legislative Council, 
two citizen members appointed by the North Dakota 
League of Cities, two citizen members appointed by 
theN orth Dakota Association of Counties, one citizen 
member appointed by the North Dakota Township 
Officers Association, one citizen member appointed 
by the North Dakota Recreation and Park Associa
tion, and the Governor or the Governor's designee. 
The chairman of the commission is designated by the 
Legislative Council. All members of the commission 
serve a term of two years beginning July 1 of each odd
numbered year. Current members whose terms be
gan on July 1, 1991, are Senators Jim Dotzenrod 
(Chairman) and Erwin M. Hanson; Representatives 
John Howard and W. C. Skjerven; League of Cities 
representatives Jeff Fuchs and Bill Sorensen; Asso
ciation of Counties representatives Ernest Fadness 
and Susan Ritter; Township Officers Association rep
resentative Ken Yantes; Recreation and Park Asso
ciation representative Randy Bina; and Governor 
George A. Sinner. 

The commission submitted this report to the Leg
islative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

LOCAL GOVERNMENT EFFICIENCY 
PLANNING GRANTS 

Under NDCC Section 54-35.2-02.1, the commis
sion is to administer planning grants of up to $25,000 
per grant to county or city governments upon ap
proval of plans intended to increase the efficiency of 
local government through restructuring county or 
city government, changing county boundaries includ
ing consolidation of counties, or consolidating county 
and city services. A county or city seeking a planning 
grant must submit a preliminary plan for consider
ation by the commission. In approving a planning 
grant, the commission may impose any conditions it 
deems appropriate including requiring periodic re
ports or furnishing of matching funds. An appropria
tion of$250,000 was made to the commission from the 
state aid distribution fund for purposes of making 
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local government efficiency planning grants during 
the 1991-93 biennium. 

The commission adopted guidelines to govern its 
deliberations on planning grant applications and to 
provide grant applicants notice of the standards that 
would be applied in evaluating grant applications. 
The commission adopted a guideline that 50 percent 
matching funds would be required of a grant appli
cant, except that if special need is demonstrated the 
matching contribution of the applicant could be re
duced to 25 percent of the cost of the project. The 
matching fund requirement was adopted to ensure a 
strong level oflocal commitment to the grant project. 
The commission also adopted guidelines providing 
that ( 1) grant funds may be used for planning projects 
for future changes in government structure or func
tion intended to increase efficiency; (2) grant funds 
could not be used to fund projects that would be 
considered normal functions of government; (3) grant 
funds may not be used to encourage any particular 
vote on a ballot measure such as a home rule proposal, 
but grant funds may be used for public education 
purposes in relation to elections so that voters may be 
fully informed of the facts prior to casting ballots; and 
(4) the proposed project must have some potential 
future benefit to other political subdivisions. The 
requirement for a benefit to other political subdivi
sions was adopted because the grant program was 
intended for innovative projects that may prove to be 
useful examples for future consideration and possible 
adoption by other political subdivisions. 

The commission decided that grant funds could be 
used for statewide study under sponsorship of a state
wide organization, but the grant award must be made 
to a city or county to comply with law. 

The commission decided to conduct the grant pro
gram in two separate grant rounds. The reason for 
this decision was that the timing of the first grant 
round required applications to be delivered by No
vember 1, 1991, and some political subdivisions may 
not have had opportunity to include matching funds 
in their budgets. To allow subdivisions an opportu
nity to anticipate the need for matching funds, a 
second grant round was conducted in 1992. Every 
county auditor and city auditor in the state was 
mailed notice of each grant round, with the guidelines 
and application forms. 

Grant Applications Denied 
The commission denied grant requests for funding 

that would have been used to acquire computer equip
ment, update city ordinances, update assessment 
records, and provide funding assistance for contract 
law enforcement and election services. The commis
sion denied funding for certain portions of projects 
involving acquisition of equipment, architectural fees, 
and other costs viewed as not meeting planning grant 
guidelines. The commission noted that the projects or 
portions of projects for which funding was denied 
serve important governmental functions but acquisi
tion of equipment, updating laws and assessments, 



and similar functions involve normal costs faced by all 
local governments. The commission sought to allow 
grant funds to be used only for planning for future 
structural changes and cooperative efforts to achieve 
efficiency. 

Grant Applications Approved 
The commission approved an award of $16,066 to 

Bottineau, Renville, Burke, and Divide counties for 
costs associated with studying and combining 
multicounty election services. The grant proposal 
initially submitted was rejected by the commission 
because it called for purchase of election equipment. 
Upon resubmission of the project in the second grant 
round, representatives of the four counties informed 
the commission that the rejection proved beneficial 
because it was determined that leasing election equip
ment would save a substantial amount of money for 
each of the four counties. A report on this project is 
anticipated in 1993 and it is hoped that this project 
will serve as an example of how cooperation among 
counties can save money by eliminating the need to 
purchase expensive backup election tabulation ma
chinery. 

The commission approved a grant of $10,000 to 
Cass County for public education with regard to home 
rule issues and proposed changes. Cass County had 
been working on a major restructuring project for 
over a year before filing the grant application. A 
consultant was hired and task forces were established 
in an effort to examine every aspect ofthe function of 
county government. Reports were prepared by each 
task force and recommendations were made at the 
conclusion of the study portion of the project. As a 
result of these recommendations, a home rule charter 
commission was established, numerous public hear
ings were held, and seven drafts of a home rule 
charter were considered. The commission recognized 
the substantial amount of study that had been done in 
Cass County and the fact that Cass County would 
serve as a leading example because ofits preeminence 
in county population. The commission awarded the 
grant upon the condition that grant funds not be used 
to urge a "yes" or "no" vote on the home rule question 
but that grant funds be used only to provide informa
tion to the voters on home rule issues and changes if 
the home rule charter is approved. Cass County 
complied with this request by requiring all advertis
ing media to be reviewed by the state's attorney and 
a separate review group to achieve an unbiased pre
sentation of factual information. The Cass County 
home rule charter was defeated in the June 1992 
primary election. The commission anticipates are
port from Cass County officials on reasons for defeat 
ofthe home rule question and whether voters received 
sufficient facts to make an informed decision. 

The commission awarded a grant of $17,500 to 
Richland County to analyze the organizational struc
ture of the offices of several county elected officials to 
determine whether those offices can be combined in 
some manner. Richland County citizens have been 
working on home rule issues for several years and the 
approach adopted by the county is to take very slow 
steps in introducing changes to county government. 
One phase of the study that has been completed is 
compilation by each county officer of a list of functions 
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performed within that office. These lists were consid
ered at a joint meeting of county officials which 
provided an opportunity to identify areas in which 
duplication offunctions exists. The study focuses on 
five existing departments to determine whether it 
will be possible and advantageous to combine these 
offices into three divisions for general administra
tion, accounting and finance, and tax collection under 
the direction of a single administrative officer. An
other current effort of the study is to establish quali
fications for county employment in different positions 
to help determine proper allocation of tasks among 
county employees. The study process should be com
pleted in early 1993. 

The commission approved a grant award of$7,500 
to Walsh County to fund a study commission examin
ing all aspects of county government. The Walsh 
County study commission developed recommenda
tions that were presented to the board of county 
commissioners of Walsh County. Among the recom
mendations is a proposal that the county auditor, 
treasurer, and register of deeds should not be elected 
but should be offices held by qualified individuals 
hired by the board of county commissioners. The 
study commission recognized that these are impor
tant offices in Walsh County but the statutory sala
ries available are not considered attractive to quali
fied individuals. The study commission suggested 
election of these officials is not appropriate because 
unqualified candidates may be elected, as has hap
pened in the past, which causes substantial problems 
in the county. The study commission also recom
mended that the position of county administrator be 
established to allow an administrator to find opportu
nities for combining services, eliminating duplication 
of functions, or finding other means of improving 
efficiency of county government. The Walsh County 
board of county commissioners recommended that 
the study commission proceed with its plans and the 
recommendations were incorporated into a home rule 
ballot measure that was defeated on the November 
1992 ballot. The study commission has also identified 
issues for future studies such as possibilities of com
bining services with other counties. The original 
grant application that was approved called for a 
series of town meetings in Walsh County to inform 
voters of issues on the November ballot. At the 
September 1992 meeting of the commission, a change 
in the grant project was approved by which newspa
per advertising could be purchased with grant funds 
to inform voters of the issues and facts relating to the 
November home rule ballot measure. The commis
sion approved this change with the condition that 
advertising purchased with grant funds could not be 
used to urge passage of the ballot measure but could 
be used only for informational advertising to inform 
voters of the changes proposed. 

The commission approved a grant award of$10,500 
to McHenry County for a project to be conducted 
under the supervision of the North Dakota Associa
tion of Counties. This grant was requested to fund a 
portion of a project sponsored by the National Asso
ciation of Counties and IBM Corporation. The IBM 
Corporation supplies technical personnel and exper
tise to develop a model of how struggling counties can 
approach future needs. One of the counties to be 



selected for the project was to be a low population 
rural county in a depressed economic area. McHenry 
County officials were willing to participate in this 
project with funding assistance and it was antici
pated that theN ational Association of Counties would 
approve study of McHenry County as one of the four 
counties in the nation for this project. This project is 
in progress and it is anticipated that the final report 
of the study will be completed by December 31, 1992. 

The commission approved a grant award of$15,07 5 
to Sargent County for a grant project to be conducted 
under the supervision of the North Dakota Associa
tion of Counties. Counties have established computer 
systems without coordination of efforts. A survey 
conducted by the North Dakota Association of Coun
ties found 15 different computer platforms and nine 
different kinds of computer software in use in county 
auditors' offices. County computer usage becomes 
even more diverse as other county offices are consid
ered. The purpose ofthis study project is to determine 
what can be done to provide for coordination of county 
computer purchases and usage to prevent a prolifera
tion of different computer systems and to enhance the 
possibility of compatibility or communication among 
systems. Several state agencies have requested coun
ties to establish computer compatibility with state 
computer systems. The proposed means to oversee 
computer systems at the county level is the North 
Dakota County Association for Technology, which 
would be funded by a contract with the Secretary of 
State, a contract with the Department of Human 
Services, a drug program grant from the Attorney 
General's office, the local government efficiency plan
ning grant, and contributions or assessments from 
the individual counties that are members of the North 
Dakota Association of Counties. The commission 
received a preliminary report on progress under this 
grant project describing the goals and objectives de
veloped, organizational structure, and general work 
plan established for the North Dakota County Asso
ciation for Technology. It is anticipated that this will 
be an ongoing project. 

The commission approved a grant award of$12,000 
to the city of Oakes for a study involving participation 
of15 cities under the supervision of theN orth Dakota 
League of Cities. The goal of the project is to promote 
cooperative efforts among cities to investigate financ
ing, intercommunications, instructional needs, and 
implementation strategies to determine how coopera
tive efforts can be ofbenefit to cities. The preliminary 
report under this study recognized needs to establish 
conventions and regional meetings to provide train
ing and skills programs for city leaders, communicate 
with respect to effective or innovative programs that 
are being implemented in other cities, assist cities in 
developing cooperative services, develop models for 
consideration, clarify joint powers agreements, sup
port expanded home rule powers, consider transfer of 
powers, and consider the blueprints and tools being 
developed by the North Dakota Consensus Council, 
Inc. 

The commission approved a grant award of$8,500 
to Stark County for a home rule feasibility study. 
Stark County faces a "boom and bust" economy due to 
oil development and other factors and the county has 
continually searched for means to address its legal 
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responsibilities in the most efficient manner with 
resources available. The study under the grant award 
was completed and the final report delivered to the 
commission. Study findings state that change in 
government is difficult to accomplish inN orth Dakota 
because of inertia and resistance to change, that 
governmental change made in gradual phases ap
pears to be more acceptable to voters than wholesale 
restructuring of local government, and that elected 
county officials fear giving too much power to the 
board of county commissioners. If the elected status 
of county offices is eliminated there is concern among 
county officers that the power of appointment to those 
positions will be abused and current officeholders 
have an interest in retaining their jobs. Another 
factor identified in the report as an impediment to 
structural change in county government is that groups 
that have traditionally had political power within the 
county fear changes that might diminish their power. 
The report stresses the need to educate the public on 
all aspects of any proposed change to local govern
ment structure. The report recommends that county 
government reform itself because problems and is
sues faced by counties will grow in number and 
counties should take the lead in shaping their futures. 
The report states that citizens want local government 
control but the paradox is that they fear home rule. 
Home rule is cited as a useful tool to accomplish the 
goal ofless state control oflocal government but the 
report says a significant education effort is needed to 
permit citizens to understand the potential benefits of 
home rule. The consultant who completed the study 
for Stark County has made plans to meet with repre
sentatives of other counties in southwestern North 
Dakota to discuss the study findings. 

The commission approved a grant award of$18,000 
to the city of Grand Forks and the county of Grand 
Forks for a joint project on restructuring and possible 
consolidation of county and city government. A por
tion of the study was to be devoted to examination of 
city and county home rule needs. The city of Grand 
Forks has a home rule charter but the county of Grand 
Forks does not. After this grant was awarded, a 
Grand Forks County home rule charter proposal was 
presented to the voters and overwhelmingly defeated 
in the June 1992 primary election. A progress report 
presented to the commission indicates that work on 
the study did not progress during the first half of 
1992, pending completion of the Grand Forks County 
home rule charter. The defeat of the home rule 
charter limited the possibilities for consolidating city 
and county departments unless there is state legisla
tive action. The city and county of Grand Forks 
requested that the commission approve a change in 
the study under which the total cost would be $24,000 
and the local matching contribution would be reduced 
to $6,000 or 25 percent of the total. The commission 
refused the request because no special financial need 
was demonstrated, but authorized use of the grant to 
provide equal matching funds for the cost of the 
changed study, up to the original project cost of 
$36,000. Any grant funds not equally matched in the 
final project are to be returned to the commission. 
The city and county of Grand Forks determined that 
it was appropriate to hire a consultant to complete the 
study of the potential combining of city and county 



offices to eliminate the potential bias involved in 
using city or county personnel to complete the study. 
A contract to complete the study was entered on 
October 19, 1992, with the University of North Da
kota Bureau of Governmental Affairs. The total 
contract cost of the consultant is $17,000. 

The commission approved a grant award of 
$6,917.34 to the city of Oakes for a study to be 
conducted under the direction of the North Dakota 
League of Cities to plan for more effective and effi
cient communications among cities and state and 
local government. The first grant award to the city of 
Oakes was for a study of several aspects of how 
cooperative efforts can be of benefit in the future for 
cities. This grant project focuses on communications 
needs because communication was determined to be 
vital to cities' futures. This study would begin with a 
survey of cities to determine the present resources of 
cities in terms of communications equipment and 
personnel. Many smaller cities have only part-time 
employees and do not have computers to assist these 
employees. It is often difficult to contact officials in 
some cities in which there are no full-time employees. 
The North Dakota League of Cities will work with the 
consulting firm used by the State Information Ser
vices Division, with personnel of the Information 
Services Division, and with the Bureau of Govern
mental Affairs at the University of North Dakota. 
Because North Dakota has 364 cities, many of which 
have very limited resources for communications, the 
goal of the study was stated as how to effectively 
communicate among various levels of government 
with various levels of resources and achieve cost 
efficiency. It was suggested that if an effective com
munications system can be established among cities 
and other levels of government, rapid sharing of ideas 
and information would eliminate a substantial dupli
cation of effort and provide improved services. 

The commission approved a grant award of$25,000 
to the city of Bismarck for a joint effort among eight 
political subdivisions including the cities of Bismarck 
and Mandan, the counties of Morton and Burleigh, 
the Bismarck and Mandan school districts, and the 
Bismarck and Mandan park districts. The project is 
an attempt to develop an advocate for intergovern
mental cooperation and to develop strategies for local 
governments to meet future needs. The means of 
accomplishing these goals is establishment of a joint 
service council consisting of representatives from 
each of the eight units oflocal government involved in 
the project. The eight political subdivisions have a 
substantial number of functions in which resources 
are already shared and a joint service council could 
enhance the ability of these political subdivisions to 
work cooperatively or consolidate services and to 
examine the need for new approaches to providing 
government services. The study is also intended to 
establish a conference on the future of local govern
ment. After a meeting or series of meetings among 
units of local government, it is proposed that a net
work oflocal government units could be established to 
take a leadership role in bringing political subdivi
sions of the state together to discuss issues of common 
concern. It is anticipated that a final report on this 
project will be completed by December 15, 1992. 

The commission approved a grant award of$7 ,500 
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to Ramsey County for a project involving home rule 
election citizen education activities. Ramsey County 
representatives requested funding for a county home 
rule demonstration project intended to educate and 
inform the public in Ramsey County about the effects 
of home rule. Ramsey County officials have been in 
contact with other counties in which home rule peti
tions have recently been submitted to voters, in an 
effort to assess what information is necessary to be 
communicated to voters to fully inform them of home 
rule issues. Part of the project involves contracting 
with an educational institution to provide an objec
tive narrative about home rule and its probable ef
fects. Ramsey County representatives said informa
tion presented to voters through the grant would be 
educational in nature and would not urge a particular 
vote on the proposed home rule charter. A formal 
home rule charter commission was to be formed in 
hopes of placing a charter before the voters on the 
November general election ballot. The general elec
tion ballot in Ramsey County did not include a home 
rule measure and the commission anticipates a report 
from Ramsey County officials on their plans. 

The commission approved a grant award of$6,500 
to the city of Carrington for a study on the potential 
consolidation of city services. Carrington city offices 
are located in several buildings in the city. The 
possibility that the National Guard would vacate the 
armory in Carrington would leave the upkeep and 
maintenance of the armory to the city of Carrington. 
The city is undertaking a project to determine the best 
option for locating city offices. It was pointed out that 
this project is a beginning ofthe planning process and 
the ultimate cost of completing the project may be 
substantial. It was suggested that these are not 
normal expenses of government because the project 
involves examination of restructuring oflocal govern
ment. Another feature of the study is examination of 
the feasibility of combining government offices. 

The commission approved a grant award of$25,000 
to the city of Mandan and Morton County on a joint 
study of the consolidation of city and county services. 
Morton County and the city of Mandan have already 
combined several services and these combinations 
seem to have worked well in the opinion of represen
tatives of the city and county. The stated purpose of 
this study project is to address combining a broader 
range of services and investigate the possibility of 
collocating some county and city departments if that 
would better serve the public. Representatives of 
Mandan and Morton County said many issues are to 
be examined by local officials and the desire is to study 
technical matters with the assistance of experts and 
then report the findings for public consideration at a 
series of public meetings or other appropriate forum. 
Commission members suggested that this project 
examine the feasibility of combining county and city 
government into a single entity. 

The commission approved a grant award of$12,500 
to Williams County for a county office collocation 
study. Williams County has had considerable experi
ence in consolidating and sharing of services because 
the county has been forced to find ways to consolidate 
due to serious tax problems caused by deficiencies in 
payment of special assessments after the last oil boom 
in the area. Consolidation ofthe city assessor's office 



with the county tax director's office in 1986 has 
resulted in an estimated savings of $25,000 per year 
for the county and city. The purpose of the study is to 
examine the feasibility of collocating or combining 
several agencies. A consultant would do the detailed 
planning necessary to complete this study project. 
This study would look at possible functional changes 
in combining county offices as well as simply collocat
ing offices. It is anticipated that this project will be 
completed in early 1993. 

Summary of Approved Applications 
The grant projects awarded funding by the com

mission show diversity in distribution among politi
cal subdivisions on the basis of population and geo
graphical factors. The projects for which funding was 
approved also show diversity in approaches to re
structuring delivery of local government services. 
Because the local government efficiency planning 
grant program was a new program, the commission 
spent a substantial amount of its interim activity 
creating the framework for the program, reviewing 
applications, and receiving reports. Representatives 
of the North Dakota League of Cities and the North 
Dakota Association of Counties recommended that 
the grant program be continued in the future. It was 
suggested that the grant program would not require 
as much time in the future and that the process might 
be streamlined. Neither organization recommended 
a level of funding for the grant program in the future. 

During the 1991-92 interim, the commission 
awarded local government efficiency planning grants 
to 15 grant applicants. The total amount awarded in 
grants in both grant rounds was $198,558.34, which 
leaves $51,441.66 that will not be expended from the 
appropriation. 

Conclusion 
The commission makes no recommendation re

gardingthe local government efficiency planning grant 
program. It is anticipated that the grant program 
would not occupy so much of the commission's time in 
the future. Although statutory authority exists for 
the local government efficiency planning grant pro
gram, the commission makes no recommendation 
with regard to funding for continuation of the pro
gram. 

JOINT OR COOPERATIVE ACTION OF 
POLITICAL SUBDIVISIONS 

Many sections of North Dakota law provide for 
joint exercise of powers between or among political 
subdivisions in specific instances. In addition, gen
eral authority for cooperative action among political 
subdivisions is provided under Article VII, Section 10, 
of the Constitution of North Dakota and NDCC Sec
tion 54-40-08. These two provisions for general au
thority allow any political subdivision to enter an 
agreement with any other public entity to jointly 
carry out any function or duty that one of the parties 
may perform under law. 

Confusion has existed in interpreting the general 
and specific provisions for joint exercise of powers. 
Some observers have expressed the opinion that if 
state law does not specifically allow joint exercise of 
powers in specific circumstances, the power does not 
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exist. This is incorrect. North Dakota Century Code 
Section 1-02-07 provides that a general provision and 
a special provision of law must be construed so that 
effect may be given to both provisions but if the 
conflict between the two provisions is irreconcilable, 
the special provision must prevail and be construed as 
an exception to the general provision. This appears to 
be a reasonable approach in interpreting joint powers 
laws. The general constitutional and statutory au
thority for joint powers agreements provides author
ity for such agreements when statutory law is other
wise silent. If the Legislative Assembly enacts a 
specific provision governing certain joint powers agree
ments, it is reasonable to assume that the Legislative 
Assembly intended the specific provision to apply to 
limited circumstances and found justification for im
posing specific requirements to that situation. This 
intention is further supported by passage of 1991 
House Bill No. 1389, which amended NDCC Section 
54-40-07 to provide that general authority to enter 
joint powers agreements applies to all situations 
except those situations in which a specific provision of 
law imposes limitations on joint powers agreements. 

The commission considered and approved a model 
joint powers agreement for consideration by political 
subdivisions that was prepared by a cooperative ef
fort among several groups. The commission requested 
that copies of the model joint powers agreement be 
mailed to the auditor of each city and county in the 
state with a request that copies of joint powers agree
ments already in effect be mailed to the Legislative 
Council staff and maintained in Legislative Council 
files as a repository for political subdivisions seeking 
examples of joint powers agreements. Several joint 
powers agreements were received and are on file in 
the Legislative Council office for use as examples 
upon request by political subdivisions. The commis
sion requested that Legislative Council staff provide 
copies of these joint powers agreements to political 
subdivisions upon request but that legal advice on use 
of these agreements not be given, as local officials 
should seek legal advice from their own counsel. 

Conclusion 
The commission makes no recommendation for 

changes in the law regarding joint powers agree
ments among political subdivisions. The commission 
finds that there is confusion because of erroneous 
interpretations of state law but that existing state law 
provides adequately for entry of joint powers agree
ments among political subdivisions in all cases in 
which political subdivisions have legal authority to 
act and that the only limitations on that authority are 
those limitations specifically and intentionally en
acted by the Legislative Assembly. 

POLITICAL SUBDIVISION LEVY 
AUTHORITY 

Due to a 1979 Supreme Court decision, the 1981 
Legislative Assembly extensively restructured North 
Dakota's property tax assessment procedures. Pas
sage of 1981 Senate Bill No. 2323 created property 
classifications and assessment valuation changes for 
property in the state. The statewide effect of the bill 
for all property showed little change or slight in
creases in assessments for agricultural and commer-



cial property, a slight decrease in assessment for 
residential property, and significant reductions in 
assessments for railroad and utility property. Al
though the statewide averages showed little varia
tion, at local levels erratic changes in tax bases were 
likely after the 1981legislation. It was estimated in 
1981 that assessed values would increase in 38 coun
ties, with 25 counties showing an increase of 10 per
cent or more. It was also estimated that assessed 
values would decrease in 15 counties, with four coun
ties having a decrease of 10 percent or more. As
sessed valuations in smaller political subdivisions 
were estimated to be subject to potentially more 
radical fluctuations. 

The 1981 Act contained a provision to stabilize 
local levying authority by allowing political subdivi
sions the option of using the amount levied in dollars 
in the previous year as a tax base with a percentage 
increase. This provision was to be in effect for only 
two years. The 1983, 1985, 1987, 1989, and 1991 
Legislative Assemblies have also enacted two-year 
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legislation to allow political subdivisions this optional 
property tax levy percentage increase authority. 
Enactment of this type of legislation has been neces
sitated by the fact that assessed valuation differences 
still exist and are not likely to disappear. In addition, 
political subdivisions that have used the percentage 
increase levy authority in years since 1981 may now 
be well above normal statutory mill levy limits and 
would be required to reduce budgets substantially if 
optional levy increase authority is now reenacted. 

Recommendation 
The commission recommends Senate Bill No. 2024 

to allow taxing districts the option of using previous 
levies in dollars as the basis to determine current levy 
limitations in the 1993 and 1994 tax years. The bill 
allows a taxing district to levy up to four percent more 
for a budget year than was levied in dollars in the base 
year. The base year is defined as the taxable year with 
the highest amount levied in dollars of the three 
taxable years immediately preceding the budget year. 



BUDGET SECTION 
The Budget Section was assigned the following 

duties for the 1991-93 biennium either by statute, 
resolution, or Legislative Council directive: 

1. North Dakota Century Code Section 4-19-01.2 
provides that the State Forester may spend 
moneys in the State Forester reserve account, 
subject to Budget Section approval and within 
limits oflegislative appropriations, for expenses 
relating to nursery seedling losses or other un
anticipated events requiring additional funding 
as determined by the State Forester. 

2. North Dakota Century Code Section 15-10-12.1 
requires the Budget Section to review and act 
upon State Board of Higher Education requests 
for authority to construct buildings or campus 
improvements on land under the board's control 
when the construction is financed by donations, 
gifts, grants, and bequests; and to act upon 
requests from the board for authority to sell any 
property or buildings which an institution of 
higher education has received by gift or bequest. 

3. North Dakota Century Code Section 15-10-18 
requires institutions of higher education to 
charge nonresident students tuition in amounts 
to be determined by the State Board of Higher 
Education with the approval of the Budget Sec
tion. 

4. North Dakota Century Code Section 20.1-02-
05.1 requires the Game and Fish Department to 
obtain Budget Section approval of a comprehen
sive statewide land acquisition plan established 
by the department and every land acquisition by 
the department of more than 10 acres or exceed
ing $10,000. 

5. North Dakota Century Code Section 50-06-
05.1(17) provides that the Department of Hu
man Services, with the approval of the Budget 
Section, may terminate the food stamp program 
should the rate offederal financial participation 
and administrative costs provided under Public 
Law 93-347 be decreased or limited, or should 
the state or counties become financially respon
sible for all or a portion of the coupon bonus 
payments under the Food Stamp Act. 

6. North Dakota Century Code Section 50-06-
05.1(19) provides that the Department of Hu
man Services, with the approval of the Budget 
Section, may terminate the energy assistance 
program should the rate of federal financial 
participation and administrative costs be de
creased or limited to less than 50 percent of the 
total administrative costs, or should the state or 
counties become financially responsible for all 
or a portion of the cost of energy assistance 
program benefits. 

7. North Dakota Century Code Section 54-14-01.1 
requires the Budget Section to review periodi
cally the actions of the Office of the Budget (a 
division of the Office of Management and Bud
get) regarding the following budget office statu
tory duties: (1) requiring itemized statements 
before payment of claims against the state; 
(2) regulations regarding departmental payroll 
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procedures; (3) use of electronic funds transfer 
systems for payment of departmental payrolls; 
(4) regulations regarding standardized voucher 
forms and disapproval of claims; and (5) with
holding from state employee compensation. 

8. The 1973 Legislative Assembly assigned the 
duties of the auditing board to the Executive 
Budget Office. North Dakota Century Code 
Section 54-14-03.1 requires the Executive Bud
get Office to submit a written report to the 
Budget Section documenting irregularities, dis
covered during the preaudit of claims, and areas 
where more uniform and improved fiscal prac
tices are desirable. The definition of irregulari
ties includes payments of bonuses, cash incen
tive awards, and temporary salary adjustments 
to state employees. 

9. North Dakota Century Code Section 54-16-01 
allows Emergency Commission transfers from 
the state contingency fund in excess of$500,000 
only to the extent the requests for transfers are 
approved by the Budget Section. 

10. North Dakota Century Code Section 54-27-22 
requires Budget Section approval of state agency 
and institution requests for moneys from the 
capital improvements preliminary planning re
volving fund. House Bill No. 1004 (1989) trans
ferred the July 1, 1989, preliminary planning 
revolving fund balance of approximately 
$108,000 to the general fund. 

11. North Dakota Century Code Section 54-27-23 
relates to cash flow financing and provides that 
evidences of indebtedness may not be issued to 
offset projected deficits in state finances unless 
approved by the Budget Section. The Budget 
Section may approve additional cash flow fi
nancing of up to 80 percent of estimated general 
fund revenues relating to sales or production 
occurring prior to June 30, to be collected in July 
or August after the end of the biennium. If a 
revenue shortfall of more than five percent oc
curs, the Office of Management and Budget 
must order budget allotments prior to approval 
by the Budget Section of additional cash flow 
financing. All borrowing must be repaid by the 
end of the biennium. 

12. North Dakota Century Code Section 54-27.2-03 
provides that any transfer of funds from the 
budget stabilization fund to the general fund 
due to a decrease in general fund revenues be 
reported to the Budget Section. 

13. North Dakota Century Code Section 54-34.3-03 
requires Budget Section approval prior to the 
establishment of additional divisions of the De
partment ofEconomic Development and Finance 
as determined by the director of the department 
to be necessary. 

14. North Dakota Century Code Section 54-34.3-04 
requires that the Department of Economic De
velopment and Finance report annually to a 
Legislative Council committee on loan perfor
mance and performance of the department. The 



Legislative Council assigned this responsibility for providing defense services to eligible state 
to the Budget Section. employees. 

15. North Dakota Century Code Section 54-35.2- 25. Senate Bill No. 2002 (1991 Session Laws Chap-
02.1(3) requires the Advisory Commission on ter 29) authorizes the director of the Depart-
Intergovernmental Relations to report annually ment of Human Services, subject to Budget 
to the Budget Section on planning grants dis- Section approval, to transfer appropriation au-
tributed to counties and cities. thority among the various divisions of the de-

16. North Dakota Century Code Section 54-44.1-07 partment. 
provides that the Legislative Council is to pre- 26. Senate Bill No. 2002 (1991 Session Laws Chap-
scribe the form that budget data, prepared by ter 29) requires the Department of Human Ser-
the director of the budget, is presented to the vices to report to the Budget Section the amount 
Legislative Assembly. The Legislative Council of any prospective deficiency appropriation that 
assigned this responsibility to the Budget Sec- will be requested of the 1993 Legislative Assem-
tion. bly ff federal financial participation funds are 

17. North Dakota Century Code Section 54-44.1- less than estimated for the 1991-93 biennium. 
13.1 provides that, subject to Budget Section 27. Senate Bill No. 2002 (1991 Session Laws Chap-
approval, the director of the budget is to reduce ter 29) requires the Department ofHuman Ser-
state agency and institution budgets by a per- vices to report to the Budget Section the amount 
centage sufficient to cover the estimated losses of any prospective deficiency appropriation that 
caused by initiative or referendum action. will be requested of the 1993 Legislative Assem-

18. North Dakota Century Code Section 57-01-11.1 bly if general fund appropriations are insuffi-
requires that upon Budget Section request, the cient to comply with federal mandates during 
Tax Commissioner submit reports to the Budget the 1991-93 biennium. 
Section on the progress made in collecting addi- 28. Senate Bill No. 2002 (1991 Session Laws Chap-
tiona! tax revenues under the enhanced audit ter 29) requires the Department of Human Ser-
program and on settlements of tax assessments. vices to report to the Budget Section any antici-

19. House Bill No. 1016 (1991 Session Laws Chap- pated general fund deficiencies due to projected 
ter 16) authorizes the director of the Depart- deficiencies in State Hospital income or Medic-
ment of Transportation, subject to Budget Sec- aid grant funding and to obtain Budget Section 
tion approval, to transfer appropriation author- approval to continue spending at a level that 
ity among the various divisions of the depart- would require a deficiency appropriation from 
ment. the 1993 Legislative Assembly. 

20. House Bill No. 1016 (1991 Session Laws Chap- 29. Senate Bill No. 2004 (1991 Session Laws Chap-
ter 16) provides an appropriation of special funds ter 31) authorizes the director of the Office of 
to the Department of Transportation, subject to Management and Budget, subject to Budget 
Budget Section approval, for expenses related to Section approval, to transfer appropriation au-
additional highway maintenance, construction, thority among the various divisions of that of-
and reconstruction projects during the 1991-93 fice. 
biennium if additional federal highway funds 30. Senate Bill No. 2007 (1991 Session Laws Chap-
are available. ter 34) requires the Adjutant General to report 

21. House Bill No. 1019 (1991 Session Laws Chap- to the Budget Section on the funds received and 
ter 19) authorizes the Board of Higher Educa- spent for the Veterans Cemetery. 
tion, subject to Budget Section approval, to enter 31. Senate Bill No. 2020 (1991 Session Laws Chap-
into a lease purchase agreement with the Seed ter 4 7) requires the Public Employees Retire-
Department to acquire title to Hastings Hall on ment System to report to the Budget Section on 
the North Dakota State University campus from the status ofthe group insurance plan's reserve 
the Seed Department. fund, the required balance of the reserve fund, 

22. House Bill No. 1021 (1991 Session Laws Chap- and what action or events are necessary or have 
ter 21) authorizes the director of the Depart- occurred in reaching the required balance. 
ment of Corrections and Rehabilitation, subject 32. Senate Bill No. 2058 (1991 Session Laws Chap-
to Budget Section approval, to transfer appro- ter 95) requires the Department of Economic 
priation authority among the various divisions Development and Finance to obtain Budget Sec-
of the department. tion approval prior to substituting alternative 

23. House Bill No. 1575 (1991 Session Laws Chap- positions for authorized positions of the depart-
ter 404) requires any North Dakota ethanol ment to utilize its personnel in the most effective 
plant receiving production incentives from the manner. 
state to file a statement certified by a certified 33. Senate Bill No. 2168 (1991 Session Laws Chap-
public accountant with the Budget Section indi- ter 584) requires the Office of Management and 
eating whether the plant produced a profit in the Budget to report to the Budget Section on the 
preceding fiscal year after deducting payments receipt and expenditure of other funds approved 
received under the incentive program. by the Emergency Commission under that bill. 

24. Senate Bill No. 2001 (1991 Session Laws Chap- 34. Senate Bill No. 2258 (1991 Session Laws Chap-
ter 28) requires the Attorney General to report ter 597) provides that any transfer offunds from 
to the Budget Section any deficiency appropria- the budget stabilization fund to the general fund 
tion to be introduced to the 1993 Legislative to offset a negative balance in the general fund 
Assembly to reimburse the state bonding fund be reported to the Budget Section. 
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35. Senate Concurrent Resolution No. 4009 (1991 
Session Laws Chapter 822) authorizes the Bud
get Section to hold the required legislative hear
ings for federal block grants under the Omnibus 
Budget Reconciliation Act of 1981. The Budget 
Section authority is in effect through Septem
ber 30, 1993. 

36. Pursuant to a Legislative Council directive, the 
Budget Section is to review and report on the 
budget data prepared by the director of the 
budget and presented to the Legislative Assem
bly during the 1992 organizational session. 

Budget Section members were Senators Harvey D. 
Tallackson (Chairman), William G. Goetz, William S. 
Heigaard, Jack lngstad, Tish Kelly, Elroy N. Lindaas, 
Evan E. Lips, Corliss Mushik, Pete Naaden, Gary J. 
Nelson, David E.Nething,Rolland W.Redlin,Larry J. 
Robinson, Joseph A. Satrom, Russell T. Thane, Dan 
Wogsland, and Jim Yockim; Representatives 
Ronald A. Anderson, Gordon Berg, Rick Berg, Jim 
Brokaw, Jack Dalrymple, Judy L. DeMers, Gereld F. 
Gerntholz, Roy Hausauer, John Howard, Roxanne 
Jensen, Lee Kaldor, Richard Kloubec, Bruce Laughlin, 
Ray Meyer, Rosemarie Myrdal, Robert E. Nowatzki, 
Doug Payne, Cathy Rydell, Raymond Schmidt, John 
Schneider, Bill Starke, Scott B. Stofferahn, 
Kenneth N. Thompson, Ben Tollefson, Francis J. 
Wald, Janet Wentz, and Gerry L. Wilkie; and Lt. 
Governor Lloyd Omdahl. 

The Budget Section submitted this report to the 
Legislative Council at the biennial meeting of the 
Council in November 1992. The Council accepted the 
report for submission to the 53rd Legislative Assem
bly. 

The Budget Section was not required to hold public 
block grant hearings since the state did not receive, in 
addition to the moneys appropriated by the Legisla
tive Assembly for the 1991-93 biennium, federal block 
grant moneys under the Omnibus Budget Reconcilia
tion Act of 1981. 

The Budget Section did not receive requests or 
reports: 

1. From the State Forester for approval to spend 
moneys in the State Forester reserve account for 
expenses relating to nursery seedling losses or 
other unanticipated events requiring additional 
funding. 

2. From the Department of Human Services to 
terminate the food stamp or energy assistance 
programs as a result of a decrease in the rate of 
federal financial participation. 
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3. From the Emergency Commission for approval 
to transfer funds from the state contingency 
fund in excess of $500,000. 

4. From state agencies or institutions for moneys 
from the capital improvements preliminary plan
ning revolving fund. 

5. To approve cash flow financing to offset pro
jected state financial deficits. 

6. From the director of the budget for approval to 
reduce state agency and institution budgets by a 
percentage sufficient to cover the estimated losses 
caused by initiative or referendum action. 

7. From the director of the Department of Trans
portation for approval to transfer appropriation 
authority among the various divisions of the 
department. 

8. From the director of the Department of Trans
portation for approval to spend the appropria
tion of special funds, for expenses related to 
additional highway maintenance, construction, 
and reconstruction projects during the 1991-93 
biennium. 

9. From the Board of Higher Education for ap
proval to enter into a lease purchase agreement 
with the Seed Department to acquire title to 
Hastings Hall on the North Dakota State Uni
versity campus from the Seed Department. 

10. From the director of the Department of Correc
tions and Rehabilitation for approval to transfer 
appropriation authority among the various divi
sions of the department. 

11. From the Attorney General concerning any defi
ciency appropriation to be introduced to the 
1993 Legislative Assembly to reimburse the 
state bonding fund. 

12. From the Department of Human Services re
garding any anticipated general fund deficien
cies due to projected deficiencies in State Hospi
tal income or Medicaid grant funding, or to 
obtain approval to continue spending at a level 
that would require a deficiency appropriation. 

STATUS OF THE STATE GENERAL FUND 
At each Budget Section meeting a representative of 

the Office of Management and Budget reviewed the 
status of the state general fund and revenue collec
tions. 

General Fund Balance 
The following is a summary of the state general 

fund for the 1991-93 biennium: 



Unobligated general fund 
balance -July 1, 1991 

1991-93 general fund sources 
1991-93 general fund uses 
Preliminary June 30, 1993, 

general fund balance 
Rural development fund obligation 
June 30, 1993, general fund balance 
Budget stabilization fund 
June 30, 1993, funds 

available to the general fund 

Actual revenue collections through September 1992 
were $5.5 million more than the June 1992 revised 
revenue forecast. A comparison of actual collections, 

Original 
Legislative 
Estimate 

$ 104,942,309 

1,117,451,000 
(1.198.630.674) 
$ 23,762,635 

(4.000.000) 
$ 19,762,635 

24.000.000 
$ 43,762,635 

June 1992 
Estimate 

$ 105,668,764 

1,068,638,575 
(1.197.307,339) 
$ (23,000,000) 

0 
$ (23,000,000) 

23,000,000 
0 

through September 1992, to the June 1992 revised 
revenue forecast by revenue types, is as follows: 

Revenue Type 
Sales tax 

June 1992 
Forecast 

$283,302,000 

Actual 
Collections 
$284,999,845 

Variance 
$ 1,697,845 

1,230,127 
3,193,222 

(1,085,963) 
811,402 

(316,369) 
$5,530,264 

Percentage 
.5 

Individual income tax 
Corporate income tax 
Oil tax 
Coal tax 

143,682,000 
43,375,000 
53,020,000 
25,631,000 

144,912,127 
46,568,222 
51,934,037 
26,442,402 

.8 
7.3 

(2.0) 
3.2 

___i.3) Other 
Total 

103,261.000 
$652,271,000 

102,944,631 
$65 7,801,264 .8 

Revenue Revisions 
A June 1992 revised revenue forecast was pre

sented to the Budget Section at the October 1992 
meeting. The revised revenue forecast included ac
tual collections through May 1992. The revised rev
enue forecast projected decreased revenues of 
$51.8 million for the 1991-93 biennium. Due to the 

Revenue Type 
Sales and use tax 
Individual income tax 
Corporate income tax 
Cigarette and tobacco tax 
Oil and gas production tax 
Oil extraction tax 
Coal severance tax 
Coal conversion tax 
Insurance premium tax 
Interest income 
Other 
Total 

Original 
Estimate 

$ 460,157,000 
252,605,000 

93,290,000 
26,040,000 
45,183,000 
60,474,000 
21,824,000 
19,361,000 
30,110,000 
27,053,000 
81,354,000 

$1,117,451,000 

decreased revenue projections, the Governor ordered 
a budget allotment of $4.305 million. The following 
schedule compares the original1991-93 revenue esti
mates adopted by the 1991 Legislative Assembly to 
the June 1992 revised revenue estimates: 

June 1992 
Estimate 

$ 466,726,000 
237,370,000 

76,766,000 
25,611,000 
36,423,000 
49,190,000 
21,857,000 
19,357,000 
30,990,000 
18,849,000 
82,517,000 

$1,065,656,000 

Variance 
$ 6,569,000 
(15,235,000) 
(16,524,000) 

(429,000) 
(8,760,000) 

(11,284,000) 
33,000 
(4,000) 

880,000 
(8,204,000) 
1,163,000 

$(51, 795,000) 

Variance 
of Actual 

Collections 
to the June 

1992 Estimate1 

$1,697,845 
1,230,127 
3,193,222 

631,805 
(491,177) 
(594,786) 
911,522 

(100,120) 
(466,526) 
(336,684) 
(144,964) 

$5,530,264 

1 Actual revenue collections through September 1992 were $5.5 million more than the June 1992 revised 
revenue forecast. This column shows the variance of actual revenue collections, through September 1992, 
to the June 1992 revised revenue forecast. 

HIGHER EDUCATION 
Higher Education Buildings 

The Budget Section, pursuant to North Dakota 
Century Code Section 15-10-12.1, approved the use of 
University ofNorth Dakota lands for the construction 
of two buildings-a $6,994,617 addition to the Energy 
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and Environmental Research Center and a $12.6 mil
lion Institute for Agricultural Health Sciences and 
Rural Medicine. Both buildings are to be funded 
through private, federal, and other funds. The fund
ing sources for the two buildings are as follows: 



University of North Dakota 
Addition to the 

Energy and Environmental Research Center 
Federal funds (Department of Energy) $3,494,617 
City of Grand Forks - growth fund 1,000,000 
Bond issue 2.500,000 
Total $6,994,617 

University of North Dakota 
Institute for Agricultural Health 

Sciences and Rural Medicine 
Federal funds $ 8,675,000 

(Department of Agriculture) 
Alumni and private foundation 3,925,000 

fund drive 
Total $12,600,000 

The Budget Section voted to approve the issuance 
of bonds by the Board of Higher Education in the 
amount of $2.5 million for the purpose of providing 
the board's cost share ofthe construction of the addi
tion to the Energy and Environmental Research Cen
ter. However, after the Attorney General issued an 
opinion that the bond issue required approval of the 
Legislative Assembly, Senate Bill No. 2603 was passed 
during the November 1991 special session. That bill 
authorized the bond issue and requires the Board of 
Higher Education to obtain a contractual obligation 
from the University ofNorth Dakota Alumni Founda-

University of North Dakota 
Undergraduate: 

Nonresident* 
Minnesota 
Contiguous state/province* 

Graduate: 
Nonresident* 
Minnesota 
Contiguous state/province* 

Other: 
Law (Minnesota) 
Law (Nonresident)* 
Nonresident Medical School* 
Minnesota Medical School 

Four-Year Regional Universities 
Undergraduate: 

Nonresident* 
Minnesota 
Contiguous state/province* 

Graduate: 
Nonresident* 
Minnesota 
Contiguous state/province* 

Two-Year Institutions and Branches 
Undergraduate: 

Nonresident* 
Minnesota 
Contiguous state/province* 

North Dakota State Universitv 
(per credit hour rates) 

Undergraduate: 
Nonresident* 
Minnesota 
Contiguous state/province* 
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tion, or a bond issuer or credit enhancement provider, 
guaranteeing payment so the state is not obligated for 
payment of the bonds. 

Tuition Rates 
In accordance with North Dakota Century Code 

Section 15-10-18, the Budget Section approved the 
1991-92 and 1992-93 nonresident tuition rates pro
posed by the Board of Higher Education. 

Nonresident tuition rates vary depending on where 
the nonresident student is from. The Minnesota 
student tuition rates are 125 percent of the resident 
rates beginning in the 1991-92 academic year in 
accordance with a reciprocity agreement with Minne
sota. Nonresident students not from Minnesota or 
another contiguous state or province pay 267 percent 
ofthe North Dakota resident tuition rate. 

Students from South Dakota, Montana, 
Saskatchewan, and Manitoba pay 150 percent of the 
North Dakota resident tuition rate at North Dakota 
State University and the University of North Dakota. 
At North Dakota's four-year regional universities and 
two-year institutions, the students pay the same rate 
as Minnesota students pay, which is 125 percent of 
the resident tuition rate. 

Because North Dakota has a reciprocity agreement 
with Minnesota, the Budget Section does not approve 
nonresident tuition rates for Minnesota students. 
The approved nonresident tuition rates, including the 
1990-91 previously approved rates, are: 

1990-91 

$4,824 
2,262 
2,712 

5,382 
2,322 
3,024 

2,280 
5,896 

21,168 
8,786 

3,954 
1,758 
1,758 

5,382 
2,322 
2,322 

3,876 
1,674 
1,674 

112.14 
52.50 
63.00 

1991-92 

$4,968 
2,328 
2,790 

5,544 
2,592 
3,120 

2,850 
6,072 

21,804 
10,206 

4,080 
1,908 
1,908 

5,544 
2,592 
2,592 

3,876 
1,812 
1,812 

115.50 
54.08 
64.89 

1992-93 

$4,968 
2,328 
2,790 

5,544 
2,592 
3,120 

2,850 
6,072 

21,804 
10,206 

4,080 
1,908 
1,908 

5,544 
2,592 
2,592 

3,876 
1,812 
1,812 

115.50 
54.08 
64.89 



Tuition Rates (continued) 

Graduate: 
Nonresident* 
Minnesota 
Contiguous state/province* 

NUSU-Bottineau 
(per credit hour rates) 

Undergraduate: 
Nonresident* 
Minnesota 
Contiguous state/province* 

* Required Budget Section approval 

ENHANCED AUDIT PROGRAM 
In accordance with North Dakota Century Code 

Section 57-01-11.1, the Budget Section heard reports 
from the Tax Commissioner on the progress made in 
collecting additional tax revenues under the enhanced 
audit program and on settlements of tax assessments. 

The enhanced audit program was established in 
1983 and allowed the Tax Department to hire addi
tional auditors to more effectively collect taxes due to 
the state. For the period July 1, 1991, through 
September 30, 1992, the Tax Department reported 
total audit-related collections of$20.9 million, which 
is $0.4 million more than the goal of $20.5 million. 
The enhanced audit program portion of the $20.9 mil
lion is $7.6 million, which is the same as the goal. 
Since July 1, 1983, the beginning of the enhanced 
audit program, total audit-related collections have 
amounted to $167.8 million, $31.1 million more than 
the goal of$136.7 million. 

GAME AND FISH DEPARTMENT 
Comprehensive Land Acquisition Plan 
Pursuant to North Dakota Century Code Section 

20.1-02-05.1, the Budget Section approved the North 
Dakota Game and Fish Department's amended com
prehensive land acquisition plan. The plan indicated 
that the department would focus on acquisitions of 
lands adjacent to existing wildlife management ar
eas, critical or unique habitats, lands needed for 
access to public facilities, and tracts identified as 
essential for attainment of one or more program 
management objectives. The Budget Section amended 
the plan to include a statement that the department 
plans to pay real estate taxes on the acquired land on 
the basis of its current use and that the plan is to 
include a statement that the department will identify 
how each land acquisition helps to achieve the com
prehensive land acquisition plan objectives. 

Land Acquisitions 
North Dakota Century Code Section 20.1-02-05.1 

requires the Game and Fish Department to obtain 
Budget Section approval for every land acquisition by 
the department of more than 10 acres or which ex
ceeds $10,000. The Budget Section approved the 
acquisition of a 55-acre tract of land adjacent to the 
Kelly Slough in Grand Forks County at a cost of 
$12,500 and the acquisition of 155 acres of land 
adjacent to the Stack Slough in Richland County at a 
cost of $51,878. 
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FEDERAL FUNDS 
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The Budget Section heard a Legislative Council 
staff report on the status of 1991-93 federal funds 
available to North Dakota state government. The 
Budget Section was informed that $1,142,972,427 of 
federal funds were appropriated by the 1991 Legisla
tive Assembly, plus an additional $25,206,619 of 
1991-93 Emergency Commission approvals, for a to
tal federal fund appropriation of$1,168,179,046. The 
report indicated that, based on actual federal fund 
receipts for the first nine months of the biennium, and 
estimates for the remainder of the biennium, North 
Dakota will receive an estimated $1,089,313,233 of 
federal funds, $78,865,813 less than was appropri
ated by the 1991 Legislative Assembly and approved 
by the Emergency Commission. The agencies af
fected the most are the Department of Transporta
tion, which is estimated to receive $66 million less, 
and the State Water Commission, which is estimated 
to receive $15.9 million less. 

OIL TAX COLLECTIONS 
The Budget Section heard Legislative Council staff 

reports on the status of the state's oil tax collections, 
oil production, and oil market prices during the 1991-
93 biennium. Oil production was lower than fore
casted from June 1991 through August 1992. Oil 
prices were slightly above estimates from June 1991 
through October 1991 and below estimated prices 
from November 1991 through September 1992. The 
average September 1992 posted oil price was $20.32 
per barrel, $1.71 per barrel less than the March 1991 
projected price of $22.03 per barrel. 

The original legislative estimate forecasted oil and 
gas production tax collections of$45.2 million for the 
1991-93 biennium. This was reduced to $36.4 million 
in the June 1992 revised revenue forecast. Actual 
collections through September 1992 were $491,177 
less than the June 1992 revised revenue forecast. 
The original legislative estimate forecasted oil extrac
tion tax collections of $60.5 million for the 1991-93 
biennium. This was reduced to $49.2 million in the 
June 1992 revised revenue forecast. Actual collec
tions through September 1992 were $594,786 less 
than the June 1992 revised revenue forecast. 

TOUR GROUPS 
Budget Section members, along with the Budget 

Committee on Government Administration and the 
Budget Committee on Government Services, con-



ducted budget tours during the 1991-93 biennium. 
The tour group minutes are available in the Legis

lative Council office and will be submitted to the 
Appropriations Committees during the 1993 legisla
tive session. 

The Budget Section's eastern tour group, Senator 
Russell T. Thane, Chairman, visited state agencies 
and institutions located in the eastern part of the 
state. The Budget Section's north central tour group, 
Senator Dan Wogsland, Chairman, visited state agen
cies and institutions located in the north central part 
of the state. The Budget Section's western tour group, 
Senator Tish Kelly, Chairman, visited state agencies 
and institutions located in the western part of the 
state. The Budget Committee on Government Ad
ministration, Representative Roy Hausauer, Chair
man, constituted the budget tour group for state 
institutions and agencies located in the southeastern 
part of the state. The Budget Committee on Govern
ment Services, Senator Larry J. Robinson, Chair
man, constituted the budget tour group for human 
services related agencies and institutions. 

The Budget Section adopted the tour group reports 
and although the Budget Section did not take action 
in regard to the tour group recommendations, it asked 
that the recommendations and observations listed 
below be presented to the Legislative Assembly for 
informational purposes: 

1. The staff of the West Central Human Service 
Center, Southeast Human Service Center, and 
Northeast Human Service Center be 
complimented for their innovative and creative 
ideas on programs being proposed and imple
mented at the human service centers, and on the 
heavy caseloads being administered. 

2. Any temporary positions at the human service 
centers which are actually permanent full-time 
positions should be reflected as full-time posi
tions in the centers' budgets. 

3. The Department of Human Services, within its 
appropriation for human service centers, should 
be responsive to critical needs at individual 
human service centers to meet the needs of 
clients if other human service centers have re
sources available. 

4. The smokestack replacement project at the 
School for the Deaf is an immediate need that 
should be addressed as soon as possible due to 
the potential danger in the area surrounding the 
smokestack. (The School for the Deaf is request
ing Emergency Commission approval to trans
fer $39,000 from salaries and wages to capital 
improvements to replace the smokestack during 
the 1991-93 biennium.) 

5. The tour group was impressed by UND-Lake 
Region's proposed library relocation project that 
is maximizing current facilities on the campus 
and would support UND-Lake Region's funding 
request for the project. 

6. The Grahams Island State Park is developing 
into a fine tourist attraction. 

7. The Legislative Council chairman should be 
requested to ask the National Guard, as a part of 
its weekend training exercises, to make repairs 
and improvements needed at the Fort Totten 
State Historic Site, particularly the steamline 
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tunnel project subject to the State Historical 
Society reimbursing the National Guard for di
rect costs relating to the projects such as mate
rials, gasoline, etc. 

8. The Budget Section be aware of the tour group's 
concern regarding the difficulty students have 
transferring courses among higher education 
institutions in the state. 

9. Legislation should be supported during the 1993 
legislative session to transfer the management 
of recreational areas on State Forest land from 
the State Forest Service to the Department of 
Parks and Tourism and to appropriate any rev
enue generated by recreational activities in these 
areas to the Department of Parks and Tourism. 

10. A resolution should be supported directing the 
Legislative Council to study, during the 1993-94 
interim, ways to increase cooperation and coor
dination of activities among the Department of 
Parks and Tourism, State Forest Service, Game 
and Fish Department, and the State Historical 
Society. 

11. Legislation should be supported during the 1993 
legislative session authorizing the Game and 
Fish Department, in partnership with the De
partment of Parks and Tourism, to purchase 
Boy Scout camp land or Seventh-Day Adventist 
camp land near Lake Metigoshe State Park, if 
available for purchase. 

12. The need for major repair projects at the higher 
education institutions was observed and it was 
noted that many repairs are required on flat 
roofs. The tour group suggested that new con
struction and major roof repair projects be de
signed to eliminate flat roofs on state buildings. 

13. The substantial impact the proposed 10 percent 
budget reductions would have on state programs 
and staff at state agencies and institutions was 
noted. 

14. The need to renovate the old Memorial Library 
facility on the Minot State University campus 
was noted. 

15. The tour group was impressed with the new 
library facility on the Minot State University 
campus and the capabilities of the On-line Da
kota Information Network (ODIN) system. 

16. Many agencies are requesting additional fund
ing for continuing hazardous duty pay increases 
given employees during the 1991-93 biennium 
as a result of Central Personnel recommenda
tions. 

17. The dedicated directors and staff of the agencies 
and institutions visited were complimented on 
the excellent job being done. 

The Budget Section urged the Legislative Council 
chairman to ask the National Guard, as a part of its 
weekend training exercises, to make repairs and 
improvements needed at the Fort Totten State His
toric Site, particularly the steamline tunnel project, 
subject to the State Historical Society reimbursing 
the National Guard for direct costs relating to the 
project. 

The Budget Section supports the introduction of 
legislation during the 1993legislative session to trans
fer the management of recreational areas on State 
Forest land from the State Forest Service to the 



Department of Parks and Tourism and to appropriate 
revenue generated by recreational activities in these 
areas to the Department of Parks and Tourism. 

ECONOMIC DEVELOPMENT AND 
FINANCE 

The Budget Section approved, pursuant to North 
Dakota Century Code Section 54-34.3-03, the new 
organizational structure of the Department of Eco
nomic Development and Finance. Five new positions 
were contained within the new organizational struc
ture. The five new positions were administrator of 
communications, administrator of primary sector fund, 
women's business development administrator, pro
fessional development administrator, and office man
ager. The 1991 Legislative Assembly approved 28 
full-time equivalent positions within the Department 
of Economic Development and Finance and all of the 
new positions listed above are within the guidelines 
for the total number offull-time equivalent positions. 

The Budget Section approved, pursuant to Section 
52 of 1991 Senate Bill No. 2058, the substitution of a 
business investment analyst for a business expansion 
specialist and a second marketing position in place of 
either a community development specialist or the 
professional development administrator. 

Pursuant to North Dakota Century Code Section 
54-34.3-04, the Budget Section heard reports from the 
Department of Economic Development and Finance 
on the loan performance and performance of the 
department. The Budget Section received status 
reports on the Future Fund, Technology Transfer, 
Inc., Partnership in Assisting Community Expansion 
(PACE) program, Ag PACE program, and beginning 
farmer revolving loan fund. 

A total of $21,091,626 was appropriated to the 

Original 

Department of Economic Development and Finance 
from the general fund and $270,735 of other funds 
were appropriated, for a total appropriation of 
$21,362,361. The Future Fund was appropriated 
$6,730,000 and is to be used to take equity positions, 
to provide loans, or to use other innovative financing 
mechanisms for new or expanding businesses or relo
cating businesses to North Dakota. Technology Trans
fer, Inc., was appropriated $3 million and is to be used 
to focus the resources of the university system on the 
discovery, development, and application of scientific 
and technological principles and concepts on North 
Dakota's primary sector businesses. 

The Bank of North Dakota administers the PACE 
program, Ag PACE program, and beginning farmer 
revolving loan fund. The PACE program was appro
priated $2.7 million and is a revolving fund used to 
buy down interest rates on loans made by a lead 
financial institution in participation with the Bank of 
North Dakota. Ag PACE was appropriated $996,000. 
The beginning farmer revolving loan fund was appro
priated $1 million and is for the purpose of making 
loans to North Dakota beginning farmers for the 
purchase of agricultural real estate. 

The Budget Section passed a motion supporting 
the transfer of an additional $3 million from the 
undivided profits of the BankofNorth Dakota into the 
PACE fund. 

DEPARTMENT OF HUMAN SERVICES 
Appropriation Transfers 

In accordance with Section 5 of 1991 Senate Bill 
No. 2002, the Budget Section approved the following 
transfers of appropriation authority among the vari
ous divisions ofthe Department of Human Services: 

Approved Adjusted 
Appropriation Changes Appropriation 

Executive director 
General fund 
Other funds 
Total funds 

Departmentwide and 
managerial support 
General fund 
Other funds 
Total funds 

Economic assistance 
General fund 
Other funds 
Total funds 

Medical assistance 
General fund 
Other funds 
Total funds 

Vocational rehabilitation 
General fund 
Other funds 
Total funds 

$ 910,392 
37,950 

~ 948,342 

$ 5,345,525 
9,939,452 

$ 15,284,977 

$ 18,600,811 
129,333,726 

$147,934,537 

$116,498,574 
334,192,248 

$450,690,822 

$ 2,298,147 
11,850,557 

$ 14,148,704 
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$ (1,625) $ 908,767 
674,525 712,475 

$ 672,900 $ 1,621,242 

$ 1,212,611 $ 6,558,136 
353,761 10,293,213 

$ 1,566,372 $ 16,851,349 

$ (74,982) $ 18,525,829 
(246,833) 129,086,893 

$ (321,815) $147,612,722 

$ 134,690 $116,633,264 
14,996 334,207,244 

$ 149,686 $450,840,508 

$ (278,093) $ 2,020,054 
{1,034,427) 10,816,130 

$(1,312,520) $ 12,836,184 



Appropriation Transfers (continued) 
Original Approved Adjusted 

Appropriation Changes Appropriation 
Field services and 

program development 
General fund $ 26,075,688 $(2,944,932) $ 23,130,756 
Other funds 34A93)49 {777,919) 33,715,230 
Total funds $ 60,568,837 $(3,722,851) $ 56,845,986 

Human service centers 
General fund $ 30,871,373 $3,296,925 $ 34,168,298 
Other funds 26,487,267 1,094,031 27,581,298 
Total funds $ 57,358,640 ~ 4,390,956 ~ 61,749,596 

State Hospital 
General fund $ 39,259,893 $ (996,396) $ 38,263,497 
Other funds 14,277,516 0 14,277,516 
Total funds $ 53,537,409 $ (996,396) $ 52,541,013 

Developmental Center at Grafton 
General fund $ 12,466,818 $ (318,744) $ 12,148,074 
Other funds 33,785,448 (78,134) 33,707,314 
Total funds $ 46,252,266 $ (396,878) $ 45,855,388 

Children's Services 
Coordinating Committee 
General fund $ 1,051,483 $ (29,175) $ 1,022,308 
Other funds 1,802,899 0 1,802,899 
Total funds $ 2,854,382 $ (29,175) $ 2,825,207 

State sexual abuse team 
General fund $ 11,757 $ (279) $ 11,478 
Other funds 29,364 0 29,364 
Total funds $ 41,121 $ (279) $ 40,842 

Family support program 
General fund $ 1,034,050 $ 0 $ 1,034,050 
Other funds 0 0 0 
Total funds $ 1,034,050 $ 0 $ 1,034,050 

Totals* 
General fund $254,424,511 $ 0 $254,424,511 
Other funds 596,229,576 0 596,229,576 
Total funds $850,654,087 $ 0 $850,654,087 

* Section 4 of 1991 Senate Bill No. 2002 appropriated $2,854,382 of funds available through the Children's 
Services Coordinating Committee, without reference to the $1,051,483 of general fund moneys, to the 
Department of Human Services. With this adjustment the amounts agree with the 1991 Legislative 
Assembly appropriations to the department of $253,373,028 general fund moneys and $597,281,059 of 
special funds for a total of $850,654,087. 

Federal Financial Participation Rate 
Pursuant to Section 7 of1991 Senate Bill No. 2002, 

the Budget Section received a report from the Depart
ment of Human Services on the amount of prospective 
deficiency appropriations to be requested of the 1993 
Legislative Assembly due to decreased federal finan
cial participation funds for the 1991-93 biennium. 
The federal financial participation rate pertains to 
such programs as medical assistance, foster care 
grants, and AFDC. The Budget Section was informed 
that the Department of Human Services will be re
questing a general fund deficiency appropriation of 
approximately $1.3 million due to the decreased fed
eral financial participation rate. Federal funds will be 
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decreasing by approximately $9 million due to the 
lower rate. 

The federal financial participation rate for federal 
fiscal years 1991 and 1992 was 70 percent and 
72.75 percent, respectively, the same as estimated by 
the 1991 Legislative Assembly. The federal financial 
participation rate for the federal fiscal year ending 
September 30, 1993, will be 72.21 percent, 1.51 per
cent less than the estimated 73.72 percent. 

DEPARTMENT OF TRANSPORTATION 
The Budget Section heard reports from the Depart

ment of Transportation and the Legislative Council 
staff on North Dakota highway funding under the 



newly enacted federal Intermodal Surface Transpor
tation Efficiency Act. The new highway bill will 
provide approximately $757 million in transportation 
funds to North Dakota over the next six years, as 
compared to approximately $387 million received 

Federal 
Fiscal 
Year 
1992 
1993 
1994 
1995 
1996 
1997 

North Dakota 
Federal Funds 
Apportionment 

Required 
State 

Match 
$ 98,000,000 
115,000,000 
115,000,000 
115,000,000 
115,000,000 
115,000,000 

$21,500,000 
25,200,000 
25,200,000 
25,200,000 
25,200,000 
25,200,000 

A one-cent tax increase on gasoline, gasohol, and 
diesel fuel is estimated to generate approximately 
$8.1 million ofrevenue per biennium to the highway 
tax distribution fund. Of the $8.1 million generated, 
$5.1 million would be distributed to the highway 
fund. The current gas tax rate is 17 cents. 

PUBLIC EMPLOYEES RETIREMENT 
SYSTEM 

In accordance with Section 2 of 1991 Senate Bill 
No. 2020, the Budget Section heard reports from the 
Public Employees Retirement System on the status of 
the group insurance plan's reserve fund. 

The surplus for the 1991-93 biennium was esti
mated to be $9.8 million. This amount, in addition to 
the $3.4 million surplus carried forward from the 
1989-91 biennium, amounts to a total available sur
plus of $13.2 million. 

The projected contract rate for the 1993-95 bien
nium is $269.39, after using the surplus to buy the 
contract rate down, compared to the current contract 
rate of $254.71. 

ADVISORY COMMISSION ON 
INTERGOVERNMENTAL RELATIONS 

The Budget Section heard reports, pursuant to 
North Dakota Century Code Section 54-35.2-02.1(3), 
from the Advisory Commission on Intergovernmental 
Relations on planning grants distributed to counties 
and cities. Please refer to the Advisory Commission 
on Intergovernmental Relations report regarding its 
activities. 

OFFICE OF MANAGFtMENT AND BUDGET 
Pursuant to North Dakota Century Code Section 

54-14-01.1, the Budget Section received a reportfrom 
the Office of Management and Budget reviewing the 
budget office statutory duties regarding cash dis
bursements. In regard to the Office of Management 
and Budget's report on the budget office statutory 
duties, the Budget Section took no action. 

In accordance with North Dakota Century Code 
Section 54-14-03.1, the Office of Management and 
Budget reported to the Budget Section on irregulari
ties discovered during the preaudit of claims and 
areas in which more uniform and improved fiscal 
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over the past five years. 
The Department of Transportation projects the 

following federal highway construction funds will be 
made available toN orth Dakota in federal fiscal years 
1992 through 1997: 

Total 
Construction 

Program 
$119,500,000 

140,200,000 
140,200,000 
140,200,000 
140,200,000 
140,200,000 

Projected State 
Matching Funds 
Available Under 

Current Law 
$17,800,000 

14,300,000 
13,200,000 
13,200,000 
13,200,000 
13,200,000 

practices are desirable. The report stated that the 
Office of Management and Budget had found no fiscal 
irregularities since its last report. 

Pursuant to a Legislative Council directive, the 
Budget Section received a report from the Office of 
Management and Budget on proposed changes to the 
1993-95 budget forms. The report stated that the 
changes will be additions of information and summa
rized the additions as follows: 

1. A glossary of budget terms, 
2. A calendar of events (the timeframe of the bud

get process), 
3. Basic policy statements that govern the develop

ment of the budget, and 
4. A long-term revenue forecast (beyond the bien

nium). 
Pursuant to Section 2 of1991 Senate Bill No. 2004, 

the Budget Section approved the transfer of appro
priation authority of$34,500 of special funds from the 
Office of Management and Budget Central Opera
tions Division to the Facility Management Division 
within the Office of Management and Budget appro
priation bill. The transfer offunds was for two grant 
projects. The first project was a lighting renovation 
project costing $28,500, designed to conserve energy 
in state offices. The second project was a paper 
recycling project costing $6,000. 

Pursuant to Section 2 of 1991 Senate Bill No. 2168, 
the Budget Section received a report from the Office 
of Management and Budget on the receipt and expen
diture of funds approved by the Emergency Commis
sion, pursuant to Section 2 of 1991 Senate Bill No. 
2168, which authorizes the expenditure of up to $10 
million of unanticipated funds that may become avail
able. The appropriation of$10 million of other funds 
to the Emergency Commission was to allow agencies 
to receive and spend, upon Emergency Commission 
approval, funds not otherwise appropriated and to 
eliminate the need for continuing appropriations. 
Four requests were received and approved by the 
Emergency Commission for the receipt and expendi
ture of funds under the provisions of 1991 Senate Bill 
No. 2168. The four requests approved by the Emer
gency Commission were: 

DepartmentofPublic Instruction; $180,000 from 
the Dale Carnegie Foundation, 



- Indian Affairs Commission, $3,936 from the 
Arts Midwest Grant, 
Children's Services, $4 73,332 from the Casey 
Foundation, and 
Department of Human Services, $50,000 from 
the Attorney General's lawsuit against Univer
sal Manufacturing. 

BUDGET STABILIZATION FUND 
The Budget Section heard a report, pursuant to 

Section 4 of 1991 Senate Bill No. 2258 and North 
Dakota Century Code Section 54-27.2-03, from the 
Office of Management and Budget on the transfer of 
funds from the budget stabilization fund to the gen
eral fund. Because Bank of North Dakota profits of 
$11.6 million were transferred in September 1992 
rather than December 1992, a transfer from the bud
get stabilization fund to the general fund was avoided. 
The balance of the budget stabilization fund on Octo
ber 30,1992, was approximately $23.3 million. 

OTHER ACTION 
The Budget Section received the following reports 

by the Legislative Council staff: 
1. The 1991-93 budget status. 
2. An analysis of the 1991 Legislative Assembly 

changes to the recommended appropriations in 
the executive budget. 

3. Statistical information on the 1991-93 biennium 
appropriations and historical appropriations 
statistics. 

4. A 1991-93 biennium report on compliance with 
legislative intent. 

The Budget Section heard a report by a represen
tative ofthe Insurance Department on the petroleum 
tank release compensation fund. The fund provides 
petroleum tank owners up to $1 million of insurance 
coverage to cover the costs resulting from tank leak
ages. 

The Budget Section heard a report from the Office 
of Management and Budget on the state of North 
Dakota Comprehensive Annual Financial Report for 
the fiscal year ended June 30, 1991. 

The Budget Section heard a report on the hard
ships created by the 1991 Legislative Assembly amend
ments to North Dakota Century Code Sections 15-10-
18.3 and 15-10-18.5, relating to the tuition waiver for 
dependents of certain veterans and survivors of cer
tain firefighters and peace officers. The report indi
cated that the tuition waiver is now based upon a 
showing of financial need. Some dependents of veter
ans and survivors of certain firefighters and peace 
officers receiving disability benefits are not qualify
ing for the tuition waiver. The Budget Section ap
proved a motion urging that the State Board ofHigher 
Education not consider payments, benefits, or income 
received by a resident veteran, firefighter, or peace 
officer, or their dependents or survivors, as a direct or 
indirect result of death, disability, or present or past 
prisoner of war or missing in action status in deter
mining eligibility of their dependents or spouses for 
waivers under North Dakota Century Code Sections 
15-10-18.3 and 15-10-18.5. 
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In accordance with Section 4 of 1991 Senate Bill 
No. 2007, the Budget Section received a report from 
the Adjutant General on funds received and spent for 
the Veterans Cemetery. The report stated that no 
state funds were appropriated during the 1989-91 or 
1991-93 bienniums. The North Dakota National 
Guard has received federal grants of $100,000 in 
fiscal years 1990, 1991, and 1992 and private moneys 
from the North Dakota Militia Foundation to support 
cemetery construction. During the 1989-91 and the 
1991-93 bienniums, a total of$38,135 has been raised 
in private donations and, of that amount, $38,111.25 
has been spent for cemetery construction. 

The Budget Section received a report from the 
Department of Human Services on the status of the 
seriously mentally ill services in the northeast and 
southeast human service center regions. The report 
discussed the use of scattered site housing in place of 
a residential facility in order to serve more clients 
with the existing funds. 

The Budget Section heard a report from the De
partment of Human Services on the State Hospital 
demolition activities and funding issues. The 1991 
Legislative Assembly provided $800,500 toward the 
demolition ofbuildings on the State Hospital grounds. 
The Budget Section supported the department's plan 
for the demolition of the "Hairpin Alley" building and 
the "ABC" building located on the State Hospital 
grounds. 

The Budget Section heard a report on the South
east Human Service Center space needs. The report 
indicated that the department was unable to negoti
ate a new lease and that the department was consid
ering constructing a new facility. The Budget Section 
passed a motion urging the Legislative Council chair
man to appoint a special seven-member committee to 
act as an advisory committee to the Department of 
Human Services on space needs of the Southeast 
Human Service Center. Please refer to the Human 
Services Facilities Advisory Committee report re
garding its findings and recommendations. 

The Budget Section received a report from the 
Department of Public Instruction on the reduction in 
foundation aid program payments for the 1992-93 
school year. The report stated that foundation aid 
payments for the second year of the biennium will 
need to be decreased from the projected $1,608 to 
$1,552, the same as the 1991-92 school year founda
tion aid payment. 

In accordance with Section 5 of1991 House Bill No. 
1575, the Budget Section received a report from the 
American Coalition for Ethanol on North Dakota 
ethanol plants receiving production incentives and 
whether the plants produced a profit in the preceding 
fiscal year, after deducting payments received under 
the incentive program. 

The Budget Section heard a report from the Attor
ney General on a proposal to bill state agencies for 
legal services. The report said that since the 1987 
legislative session, which combined assistant Attor
neys General into the Attorney General's office, ex
cept for those under elected officials, agency requests 
for legal services have increased dramatically. The 
1989-91 biennium saw an approximate 60 percent 
increase in legal service requests. 



The Budget Section heard a report from the Indus
trial Commission regarding the North Dakota Build
ing Authority's possible restructure of the 1988 and 
1990 outstanding North Dakota Building Authority 
bond issues, at a projected savings of approximately 
$2.1 million. Because of a new interpretation of an 
existing Internal Revenue Service regulation, the 
bond restructure was not completed, but a refinanc
ing without restructuring may be completed in the 
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future if interest rates are favorable enough to justify 
a refinancing. 

This report presents Budget Section activities dur
ing the interim. Since one of the major responsibilities 
of the Budget Section is to review the executive 
budget, which by law is not presented to the Legisla
tive Assembly until after December 1, a supplement 
to this report will be submitted for distribution at a 
later date. 



BUDGET COMMITTEE ON GOVERNMENT 
ADMINISTRATION 

The Budget Committee on Government Adminis
tration was assigned House Concurrent Resolution 
No. 3061, which directed a study of the entire range of 
issues arising from the current methods and philoso
phy governing state employees' compensation, and 
Senate Concurrent Resolution No. 4055, which di
rected a study of state agency and institution pay 
practices. Additionally, the committee was assigned 
House Bill No. 1167, Section 7, which directed a study 
to determine if higher education vehicles should be 
under the jurisdiction of the central vehicle manage
ment system. 

The committee was also assigned the responsibil
ity to monitor the status of state agency and institu
tion appropriations, receive reports on implementa
tion ofthe state's pay equity policy pursuant to 1989 
House Bill No. 1035, and receive periodic reports from 
the Office of Management and Budget on its progress 
in determining necessary pay equity adjustments 
pursuant to 1991 House Bill No. 1023. 

Committee members were Representatives Roy 
Hausauer (Chairman), Bruce E. Anderson, LeRoy G. 
Bernstein, Ron Carlisle, Dave Gabrielson, Art Goffe, 
Robert Huether, Kevin Kolbo, Charles Linderman, 
Marv Mutzenberger, Rod St. Aubyn, and Elwood 
Thorpe and Senators Ray David, Evan E. Lips, Pete 
Naaden, Joseph A Satrom, Bryce Streibel, and Jens 
Tennefos. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

STATE EMPLOYEE PAY PRACTICES 
Background 

House Concurrent Resolution No. 3061 directed a 
study ofthe current methods and philosophy govern
ing state employees' compensation, including pay 
administration, meritorious service, short-term ex
traordinary effort, longevity, and career development. 
The resolution stated that the state's lack of a compre
hensive pay administration policy contributes sub
stantially to employee turnover and low employee 
morale. Senate Concurrent Resolution No. 4055 
directed a study of the state agency and institution 
pay practices to determine ifthe state should enhance 
its employment practices to better retain state em
ployees. The resolution stated that the state does not 
have a compensation plan offering state employees 
long-term career opportunities, that the development 
of an acceptable compensation plan by the Legislative 
Assembly would encourage more persons to seek 
employment within the state, that under present 
practices salary advancement may only be possible 
for employees seeking employment with other state 
agencies and institutions, that agencies and institu
tions have encountered a decline in the number of 
persons interested in state employment in entry-level 
managerial and professional positions, and that a 
lack of resources to fund compensation increases for 
persons in their early years of state employment is 
causing turnover problems for state agencies and 
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institutions. The 1991 Legislative Assembly appro
priated $856.5 million, including fringe benefits, for 
salaries and wages, of which $375.1 million is from 
the general fund, and authorized 12,164.74 full-time 
equivalent (FTE) positions. 

Findings 
The committee reviewed information received from 

representatives of state agencies, state employee 
groups, and personnel directors of private industries 
regarding pay compensation practices and methods. 
The following were the recommendations most fre
quently made by state agency representatives and 
state employee representatives to the committee to 
improve state agency and institution pay practices. 
The recommendations state that a pay plan should be 
implemented providing for: 

State employees being paid at salary levels re
flecting state and regional labor market condi
tions. 
Salary increases based on performance or merit. 
Salary increases recognizing extraordinary ser
vices on either a long- or short-term basis. 
Salary increases based on the consumer price 
index and merit increases based on performance. 
Periodic salary increases based on years of expe
rience and adequate job performance to advance 
employees to levels appropriately reflecting the 
importance of work experience. 
Career development programs for employees 
including employee training and access to new 
technologies. 
Maintaining the current levels of state employee 
fringe benefits. 

The committee reviewed information received from 
representatives of the MDU Resources Group, 
St. Alexius Medical Center, and Melroe Company. 
The following are components of the pay systems of 
these private industries: 

Performance pay systems are utilized that pro
vide salary increases based on annual perfor
mance reviews. 
The pay systems are based on a position's value 
to the organization and the respective salary 
market. The compensation approach is a total 
compensation approach that considers both sal
ary and benefits. 
The pay systems utilize a consistent and long
term approach for funding salaries and benefits 
and try to avoid years with no salary increases. 
The pay systems promote career development, 
promotion within the organization, additional 
career tracks, and skills development including 
access to educational programs. 

The committee reviewed information on state em
ployee fringe benefits. Testimony received recom
mended that a compensation plan should include an 
appropriate mix of salaries and benefits. Fringe 
benefits provided to state employees in the state 
classified system are: 

1. Annual leave 
2. Sick leave 



3. Funeral leave 
4. Military leave 
5. Jury leave 
6. Witness leave 
7. Holidays 
8. Health insurance 
9. Life insurance 

10. Retiree health insurance 
11. Retirement program 

Direct State Costs 
Social Unemploy 

Health Security/ ment 
Salary Insurance Medicare Retirement Insurance 

$15,000 $1,296 $1,148 $1,368 $60 
with 8.6% 7.65% 9.12% .4% 
single 
health 
plan 

$15,000 $3,636 $1,148 $1,368 $60 
with 24.24% 7.65% 9.12% .4% 
family 
health 
plan 

$25,000 $1,296 $1,913 $2,280 $60 
with 5.18% 7.65% 9.12% .24% 
single 
health 
plan 

$25,000 $3,636 $1,913 $2,280 $60 
with 14.5% 7.65% 9.12% .24% 
family 
health 
plan 

$40,000 $1,296 $3,060 $3,648 $60 
with 3.24% 7.65% 9.12% .15% 
single 
health 
plan 

$40,000 $3,636 $3,060 $3,648 $60 
with 9.09% 7.65% 9.12% .15% 
family 
health 
plan 

12. Pretax benefits program 
13. Deferred compensation plan 
14. Workers' compensation 
15. Unemployment job insurance 
16. Social Security/Medicare 

The committee reviewed the following schedule 
that shows examples of the percentage that state 
employees' fringe benefits are in relation to salaries of 
$15,000, $25,000, and $40,000 as of October 1991. 

Indirect Costs 

Life Workers' Annual Grand 
Insurance Comp Subtotal Leave* Holidays Total 

$3 $85 ~ 3,960 $ 692 $ 606 $5,258 
.02% .57% 26.4% 4.6% 4.04% 35.1% 

$3 $85 ~ 6,300 $ 692 $ 606 $7,598 
.02% .57% 42.0% 4.6% 4.04% 50.7% 

$3 $85 ~ 5,637 $1,154 $1,010 $7,801 
.01% .34% 22.5% 4.6% 4.04% 31.2% 

$3 $85 ~ 7,977 $1,154 $1,010 $10,141 
.01% .34% 31.9% 4.6% 4.04% 40.6% 

$3 $85 ~ 8,152 $1,846 $1,615 $11,613 
.01% .21% 20.4% 4.6% 4.04% 29.0% 

$3 $85 ~10,492 $1,846 $1,615 $13,953 
.01% .21% 26.2% 4.6% 4.04% 34.9% 

* Based on annual leave accruing at eight hours per month. Annual leave accrues in increments based on 
years of service. The hours accrued range from eight hours to 16 hours per month. If 16 hours is used, the 
percentage would be 9.2 rather than the 4.6 used in the above schedule. 

The committee reviewed a report from the Central A Compensation Plan 
Personnel Division director that suggested methods 1. A reasonable expectation of periodic review 
and practices for ensuring successful recruitment and of an employee's salary and the potential for 
retention of state employees. The methods include an increase on a regular basis. 
the following five items that should be available to 2. A way to advance in a salary range by: 
ensure successful recruitment and retention of state a. Basing a portion of an employee's increase 
employees: on performance, or 

1. Compensation plan. b. Targeting a greater portion of a salary 
2. Recruitment and selection program. increase toward long-term employees who 
3. Career development and training. are paid at the lower end of their assigned 
4. Recognition and involvement. salary range. 
5. Work and family program. 3. An appropriate mix of salary and benefits. 
The above five items should include and provide for B. Recruitment and Selection Program 

the following: 1. Use of internship programs. 
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2. Establishment of a fellowship program. 
3. Review of qualifications set by licensing 

boards and other minimum qualifications. 
4. Establishment of a relocation assistance pro

gram. 
5. Concentration on selection: 

a. Test for team compatibility. 
b. Interview by committee and score the 

interview. 
c. Use of an assessment center. 
d. Pair applicants with potential coworkers. 
e. Create realistic job previews or use realis

tic videos of the work setting. 
C. Career Development and Training 

1. An improvement in agency orientations. 
2. Agency "basic" training that must be com

pleted upon beginning of employment. 
3. Additional training each year, in such areas 

as: 
a. Customer service. 
b. Quality management. 
c. Computer literacy. 

4. The availability of tuition assistance. 
5. Individual employee development plans. 
6. Development opportunities. 
7. Implementation of total quality management 

(TQM). 
8. Identification of career paths. 

D. Recognition and Involvement 
1. TQM approach. 
2. Specific agency awards. 
3. Certification programs. 

E. Work and Family Program 
1. Establishment of a leave bank. 
2. Seminars on work and family issues. 
3. Preretirement planning. 
4. Availability of employee assistance programs. 
5. Flextime. 
6. Work-at-home options. 

Recommendations 
The committee requested that the items relating to 

methods and practices to be used for recruiting and 
retaining state employees be included in the final 
report for use by future Legislative Assemblies. Al
though the committee did not recommend implemen
tation of the outlined items, some committee mem
bers suggested that the following points should be 
emphasized to ensure successful recruitment and 
retention of state employees: 

1. Programs to retain key long-term employees 
including: 
a. Career development and training programs. 
b. A competitive compensation plan. 
c. A work and family benefits program. 

2. A compensation plan to provide methods for a 
state employee to advance in a salary range. 

3. A compensation plan containing an appropriate 
mixture of salaries and fringe benefits. 

4. A compensation plan that includes a review of 
the salaries received by high-paid employees. 

The committee recommends Senate Concurrent 
Resolution No. 4001, which expresses legislative sup
port for state employees, and urges each branch of 
state government to give priority to the recruitment, 
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training, and retention of valuable state employees. 
The resolution states that the Legislative Assembly 
urges each branch of state government to plan and 
budget for adequate training and career development 
for state employees. The committee recommends the 
resolution because of the pressure to improve state 
government while maintaining or reducing the num
ber of state employees. If the number of state employ
ees is reduced, it is important to retain well-trained 
state employees in order to perform duties with fewer 
staff. Another reason cited for providing employee 
training and career development is to provide a means 
for employee advancement. 

The committee recommends Senate Bill No. 2025 
to require the director of the Central Personnel Divi
sion to develop a comprehensive plan to be presented 
to the 54th Legislative Assembly for the recruitment, 
career development, and retention of state employ
ees. The bill provides for the director of the Central 
Personnel Division to seek the assistance of a task 
force consisting of members of the general public and 
representatives of state employees. The bill provides 
a $5,000 general fund appropriation to the director of 
the Central Personnel Division for development of the 
plan. The committee recommends the bill because a 
skilled corps of state employees is important for 
providing quality government services. 

The committee recommends House Bill No. 1022 to 
provide a $50,000 general fund appropriation to the 
Office of Management and Budget for providing state 
employees opportunities for job skills enhancement, 
access to new technologies, and career development 
programs. The bill provides that moneys can be spent 
for these purposes from providers other than state 
agencies or institutions only when the services cannot 
be provided or purchased from a state agency or 
institution. The committee recommends the bill in 
order to provide employee groups within state em
ployment access to new technologies, job skills en
hancements, and career development programs. Ac
cess to these programs is intended to improve state 
employee skills and provide for the skills necessary to 
handle advanced technology. 

STATE FLEET SERVICES 
Background 

House Bill No. 1167, Section 7, directed a study to 
determine if vehicles used by the Board of Higher 
Education and agencies under its jurisdiction should 
be required to be under the control of the Department 
of Transportation central vehicle management sys
tem. The study was to determine if merging the motor 
pools would result in more efficiency and more uni
form use of vehicles. 

The committee reviewed background information 
on the higher education motor pools and the central 
vehicle management system. The information in
cluded the central vehicle management system costs 
and the higher education motor pool costs. The 
central vehicle management system has approxi
mately 1,725 vehicles and the North Dakota Univer
sity System has approximately 800 vehicles. The 
total 1989-91 costs for the central vehicle manage
ment system were $13.2 million and for the Univer
sity System, $3.2 million. The central vehicle man
agement system has eight district offices in Bis-



marck, Fargo, Dickinson, Williston, Minot, Grand 
Forks, Valley City, and Devils Lake. 

The North Dakota University System has vehicles 
located at each of the institutions ofhigher education. 

Findings 
The committee toured the University of North 

Dakota's Transportation Department facilities and 
the State College of Science's motor pool facilities. 
The committee received testimony that the institu
tions of higher education motor pool facilities are 
designed to primarily accommodate student needs as 
~uickly as possible. Higher education representa
tives r~ported that the management of the higher 
educatiOn motor pool needs to be at a campus level in 
order to meet the needs for the use of all the various 
vehicles on a timely basis. The committee also heard 
testimony stating that bringing the higher education 
motor pools under the control of the central vehicle 
management system would not reduce the need of the 
existing transportation building facilities or the num
ber of employees. 

The committee reviewed information from a task 
force that was created in the fall of 1990 and that 
consist~ of representatives of the Board of Higher 
Education, the Department of Transportation the 
State University System, and the Office of Ma~age
ment and Budget. The task force was formed at the 
direction of the management of these agencies to 
review information regarding the motor pools. As a 
result of the task force findings, the Department of 
Transportation and the North Dakota University 
System signed an agreement on August 15 1991 to 
provide for maximum" and efficient use or' vehicies 
service facilities, personnel, and other resources of 
each organization. The committee received status 
reports on the implementation of this agreement. The 
status reports indicated that, as of October 1 1992 
the joint fueling of vehicles at the North Dakot~ 
University System and the central vehicle manage
me~t system sites had been implemented. The joint 
fuehng agreement will provide cost savings for uni
versity system entities that currently do not have 
bulk fuel purchasing capabilities. The university 
system will utilize a universal credit card that can be 
u.sed at both the central vehicle management system 
sites and the university system sites. It was reported 
that cooperation is also taking place for vehicle pur
chases and disposal. 

Recommendation 
The committee recommends that the North Da

kota University System and the Department of 
Transportation's central vehicle management system 
cooperate to provide for maximum and efficient use of 
vehicles, service facilities, personnel, and other motor 
pool resources. The committee was informed that 
through cooperation maximum efficiency can be 
achieved while still allowing each institution to have 
ownership of its vehicles. Cooperative efforts are 
taking place in the following areas: 

- Joint fueling 
- Vehicle purchases 

Vehicle disposal 
Vehicle rental 
Speciality vehicles 
Vehicle maintenance 

45 

Since it was indicated that combining the two 
motor pools would not reduce the need at each insti
tution for service facilities or personnel, the commit
tee does not recommend coownership of vehicles and 
facilities. 

REPORTS ON PAY EQUITY 
Background 

The committee was assigned responsibility tore
ceive reports on implementation of the state's pay 
equity policy and on the Office of Management and 
Budget's progress in determining necessary pay ad
justments. House Bill No. 1035 passed by the 1989 
Legislative Assembly provided that the Office ofMan
agement and Budget maintain a pay equity imple
mentation fund for the period July 1, 1989, through 
Jun~ 30, 1993. The .fund is used for establishing 
eqUitable compensation among all positions and 
classes within the state's classification plan and imple
menting hazardous conditions adjustments. The 1989 
Legislative Assembly appropriated and transferred 
$1,157,000 from the general fund to the pay equity 
implementation fund. (Due to budget allotments the . . ' appropnation .was. reduced to $1,059,715.) During 
the 1989-91 bienruum, the Central Personnel Divi
~ion ?eveloped a salary administration policy that 
Ide~ti~ed the classes and pay grades in which pay 
~qUity mcreases were needed. As a result, pay equity 
mcreases were given in March 1991 retroactive to 
January 1, 1991, through use of the pay equity imple
mentation fund. In addition, the 1991 Legislative 
Assembly appropriated $1,361,762 from the general 
f~md ~or pay equ~ty adjustments in agency appropria
~lOn bills to contmue the January 1, 1991, pay equity 
Increases. 

The 1991 Legislative Assembly passed House Bill 
No. 1023 which appropriated $2 million in special 
funds to the Emergency Commission for special fund 
pay equity adjustments during the 1991-93 biennium 
~nd also pro~ded that any moneys in the pay equity 
Implementation fund can be disbursed for adjust
ments for employees compensated from the state 
genera~ fund. The $2 million special fund spending 
authonty and the pay equity implementation fund 
a~e ~sed for a~ditio~al ongoing requests for pay eq
Uity mcreases mcludmg hazardous pay adjustments. 
The $2 million appropriation is for agencies that have 
special funds available for pay equity increases and 
the pay equity implementation fund is for employees 
whose salaries are funded from the general fund. 

Findings 
The Central Personnel Division of the Office of 

Management and Budget reported the following ac
tion: 

- ThroughSeptember 30, 1992,$830,329hasbeen 
distributed from the pay equity implementation 
fund leaving a fund balance of $229,386. The 
Central Personnel Division estimates that the 
June 30, 1993, fund balance will be $200,000. 
Through October 1992, no increases have been 
approved for pay equity increases from the $2 
million special fund appropriation. 
Salary administration rules have been adopted 
and are reflected in North Dakota Administra
tive Code Chapter 4-07-02. 



- Pay grade increases and salary adjustments 
were announced in March 1991, retroactive to 
January 1, 1991. As a result of the adjustments, 
nearly 100 classes experienced grade increases, 
approximately 7 50 classified employees received 
pay equity increases, and employees in 4 7 agen
cies were affected. 

- The Central Personnel Division revised and 
implemented the working condition hazards fac
tor as of May 1, 1992. A total of 151 job classes 
had points added to their class evaluation totals 
due to the revised hazards factor and 60 job 
classes will be moved up to the next pay grade. 
One class will be moved up two pay grades. A 
total of 1,399 employees are affected and salary 
increases of five percent were provided effective 
July 1, 1992. 

- A North Dakota University System committee 
reviewed and applied the hazards factor to classes 
that are used exclusively within the institutions 
of higher education. 

- The hazards factor, as of September 30, 1992, 
had been applied to classes that include approxi
mately 3,500 positions and 1,600 employees. A 
total of $639,267 was transferred from the pay 
equity implementation fund to the respective 
agencies to implement the hazards factor. 

- The Central Personnel Division reported that, 
because all classified employees must be under 
one classification plan as of June 30, 1993, fur
ther work needs to be done for guidelines to 
handle exceptions to the rules of the classifica
tion and compensation plans for positions that 
are particularly sensitive to employment mar
ket conditions. 

Conclusion 
The committee accepted the report of the Central 

Personnel Division on its progress in implementing 
the state's pay equity policy and in determining nec
essary pay equity adjustments. 

MONITORING THE STATUS OF 
APPROPRIATIONS 

Background 
Since the 1975-76 interim, a Legislative Council 

interim committee has been assigned the responsibil
ity of monitoring the status of major state agency and 
institution appropriations. The Budget Committee 
on Government Finance was assigned this responsi
bility for the 1991-92 interim. The committee's re
view focused on the expenditures of major state agen
cies, including the institutions of higher education 
and the charitable and penal institutions, the appro
priations for the foundation aid program, and the 

Estimates 
for 

1991-92 
Per-pupil payments $1,552 
Tuition fund payments _____l1IT 

Total payments $1,749 

Weighted units 122,400 

appropriations for the Department of Human Ser
vices aid to families with dependent children (AFDC) 
and medical assistance. The committee also heard a 
Legislative Council report on agency compliance with 
legislative intent for the 1991-93 biennium. 

Status of Appropriations of Major Agencies 
To assist the committee in fulfilling its responsibil

ity of monitoring the status of major appropriations, 
the Legislative Council staff prepared periodic re
ports on the following: 

1. Overview of total expenditures and revenues at 
the higher education and charitable and penal 
institutions. 

2. Number of residents and personnel at the chari
table and penal institutions. 

3. Overview of utility expenditures at the higher 
education and charitable and penal institutions. 

4. Foundation aid program payments. 
5. Medical assistance and AFDC payments. 
In summary, the reports given to the committee 

regarding budget monitoring indicated the following: 
1. For the period July 1, 1991, through July 31, 

1992, the general fund expenditures for AFDC 
and medical assistance totaled $62.1 million, or 
approximately $1.1 million less than the esti
mate of$63.2 million. However, it was reported 
to the committee that because of a decrease in 
the federal matching percentage that applies to 
the AFDC and medical assistance programs, 
there is the potential of a general fund deficiency 
appropriation request. (Later in the report is 
information on the Department of Human Ser
vices general fund deficiency request.) The 
estimated general fund deficiency request is 
$1.3 million. Thedeficiencyrequestisduemainly 
to a less than estimated AFDC and medical 
assistance programs federal matching percent
age. The revised estimate for the federal fiscal 
year is 72.21 percent or 1.51 percent less than 
the original estimate of 73.72 percent. 

2. The 1991 Legislative Assembly appropriated 
$381.01 million from the state general fund for 
foundation aid program payments during the 
1991-93 biennium. The $381.01 million appro
priated amount was reduced by $680,972, to 
$380.33 million, due to the June 1992 budget 
allotments resulting from revised general fund 
revenue estimates. Due to the budget allot
ments and to higher than projected weighted 
units, the second-year per-pupil payment was 
reduced by a total of$61, from $1,608 to $1,547. 
The following is a schedule on per-pupil pay
ments, tuition fund payments, and weighted 
units for each year of the biennium: 

Actual Adjusted 
Payments Estimates Estimates 

for for for 
1991-92 1992-93 1992-93 

$1,552 $1,608 $1,547 
~ _____]Jlli __198 

$1,751 $1,806 $1,745 
---

124,974 122,400 124,930 
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3. Total expenditures at the institutions of higher 
education for the first year of the 1991-93 bien
nium were $196.8 million, $6.5 million less than 
the estimated expenditures of $203.3 million. 
Total income for the same institutions for the 
same time period was $77,643,052, which is 
$277,039 more than the estimated income of 
$77,366,013. In total, the possible state general 
fund fiscal impact was a positive $6.8 million; 
however, the $6.8 million includes major im
provement variances of $3.3 million which, be
cause of delays, is anticipated to be spent during 
the second year of the biennium. 

4. Total expenditures at the charitable and penal 
institutions for the first year of the 1991-93 
biennium were $67.7 million, $4.8 million less 
than estimated expenditures of $72.5 million. 
Total revenues for the same period were 
$29.6 million, $1.7 million less than estimated 
revenues of $31.3 million. The total possible 
state general fund fiscal impact was a positive 

Institution 
Developmental Center at Grafton: 

Average monthly student population 
Average monthly FTE positions 

State Hospital: 
Average monthly resident population 
Average monthly FTE positions 

Recommendation 
The committee recommends that the Legislative 

Council staff prepare budget monitoring reports for 
the first 18 months of the 1991-93 biennium and 
present the reports to the 1993 Legislative Assembly 
Appropriations Committees. The committee believes 
the Appropriations Committees would benefit from 
the information on revenues and expenditures as 
they develop the 1993-95 budget for the state. 

Status of the State General Fund 
The Budget Committee on Government Adminis

tration and the Budget Section heard reports by the 
Office of Management and Budget regarding the 
status of the state general fund. Please refer to the 
Budget Section report for a summary of the Office of 
Management and Budget reports. 

Agency Compliance with Legislative Intent 
The Legislative Council staff prepared a report on 

state agency compliance with legislative intent for 
the 1991-93 biennium. Copies of the report are on file 
in the Legislative Council office. The report is based 
on the Legislative Council staff analysis including 
visitations with agency administrators regarding com
pliance with legislative intent included in the agen
cies' 1991-93 appropriations. The report also includes 
changes made to agency operations since the begin
ning ofthe 1991-93 biennium, budget concerns, staff
ing changes, the status of selected state special funds, 
higher education enrollments, tuition costs, operat
ing costs per student, and possible deficiency appro
priation requests. The following is a schedule of the 
estimated potential general fund deficiency appro
priation requests as reported by the various agencies: 
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$3.2 million; however, the $3.2 million includes 
major improvement variances of$948,082 which, 
because of delays, is anticipated to be spent 
during the second year of the biennium. 

5. Utility expenditures at the higher education 
institutions for the first year of the 1991-93 
biennium were $9.1 million, $1.5 million less 
than estimated utilityexpendituresof$10.6 mil
lion. The actual utility expenditures at the 
charitable and penal institutions for the first 
year of the 1991-93 biennium totaled $1.9 mil
lion, $315,329less than estimated expenditures 
of $2.3 million. 

6. The population, enrollments, and FTE positions 
for fiscal year 1992 at the State Hospital and 
Developmental Center at Grafton were less than 
estimated. The estimated average monthly popu
lations and FTE positions for 1992 at the Devel
opmental Center at Grafton and State Hospital 
were as follows: 

Estimated or 
Authorized Actual 

220.00 203.25 
740.70 715.70 

270.00 266.50 
667.50 645.80 

Department of Human Services 
Department of Public Instruction 
School for the Blind 
Secretary of State 
Administrative Hearings Officer 

Total 

(Over) 
Under 

16.75 
25.00 

3.50 
21.70 

Estimated 
General Fund 

Deficiency 
Appropriation 

Request 

$1,278,263 
8,000,000 

250,000 
569,000* 

31,575 

$10,128,838 

* It is not yet known how much ofthis request will 
be from the general fund or special funds. 

The reasons for the deficiency requests are as 
follows: 

Department of Human Services 
- A reduction in the federal matching percentages 

that apply to AFDC and medical assistance 
programs. The percentages were projected to be 
70 percent through September 1991, 72.75 per
cent through September 1992, and 73.72 per
cent through July 1993. Early estimates indi
cate the actual federal fiscal year 1993 percent
age will be 72.21, or 1.51 percent less than 
estimated. The matching reduction is an esti
mated general fund loss of $2.7 million. With 
savings and adjustments in other areas the 
estimated general fund deficiency approaches 
$1.3 million. 
The following are the estimated (deficiencies) or 
savings for the 1991-93 biennium: 



State General 
Fund Federal 

AFDC basic $ 393,885 $ 3,034,260 
Medicaid (6,197,417) (12,667,588) 
Developmental 4,525,269 591,041 

disability 

Total ~~122782263) ~ {9,042,287) 

Department of Public Instruction 
- The number of weighted units used as the basis 

for the 1991-93 foundation aid appropriation 
was inappropriately low. 

- The enrollments for grades 1 through 12 in 
North Dakota public schools grew by over 850 
students during the 1991-92 school year. The 
Department of Public Instruction did not antici
pate this growth in the enrollment projections. 

- The allotment of $680,972 made by the Gover
nor resulted in an additional reduction in the 
funds available for distribution to school dis
tricts. 

The Legislative Council's interim Education Com
mittee has recommended a bill to the Legislative 
Council that would provide a $8 million general fund 
deficiency appropriation for foundation aid. The 
$8 million is proposed to be funded by a temporary 
one-cent sales tax increase. 

School for the Blind 
- The deficiency appropriation of$250,000 is nec

essary to continue the School for the Blind cur
rent services from February 1993 through the 
end of the 1991-93 biennium. The reason for the 
deficiency appropriation is the ineligibility for 
Title XIX funds. In order to receive the Title XIX 
funding the School for the Blind would have to 
provide full-time service which is for 12 months 
of the year and seven days a week. The School 
for the Blind is not structured at the present 
time for this type of service. 

Secretary of State 
Added microfiche distribution costs 
for distributing lists ofliens. New 
federal regulations require enhanced 
distribution of the lists. The federal 
regulations were unanticipated and 
not budgeted for. 

- Added computer hardware costs. 
The Secretary of State reported that 
the state's Information Services 
Division (lSD) indicated a new 
computer system could be purchased 
as part of a state agency consortium 
and paid for over more than one 
biennium. It now appears that the 
entire cost of the new system's 
hardware must be paid during 1991-
93. 

- Added unanticipated, but now 
required, programming costs to 
design the Uniform Commercial 
Code filing system. 

Total 

$70,000 

$212,000 

$287,000 

$569,000 
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County Other Total 

$ (13,115) $1,660,129 $ 5,075,159 
(1,019,682) (355,965) (20,240,652) 

(133,821) 0 4,982,489 

~~121662618) ~123042164 ~{10,183,004) 

The Emergency Commission on October 29, 1992, 
authorized the Secretary of State to spend an addi
tional $450,000 from other funds (income) to help 
avoid the potential deficiency of $569,000. 

Office of Administrative Hearings 
- An estimated $31,575 is necessary to provide 

funding for current operations through the end 
of the 1991-93 biennium. The Office of Admin
istrative Hearings revenue for funding its other 
funds appropriation will not be at the level 
contained in the 1991-93 appropriation. This 
revenue is from the agency's billings for ser
vices. 

TOUR GROUPS 
The committee conducted a tour ofthe University 

of North Dakota's Transportation Department facili
ties and a budget tour of Fort Ransom State Park, the 
North Dakota Veterans Home, the Bagg Farm, the 
State College of Science, and Bismarck State College. 
On the tours, the committee heard of institutional 
needs for capital improvements and any problems the 
institutions or other facilities may be encountering 
during the interim. 

OTHER COMMITTEE ACTION 
Fuel Price and Oil and Gas Tax 

·Revenue Risk Management Programs 
The committee recommends House Bill No. 1023 to 

authorize the state to enter fuel price risk manage
ment contracts and oil and gas tax revenue risk 
management contracts. The bill provides that the 
Office of Management and Budget may contract for a 
fuel price risk management program on behalf of the 
state agency or institution that purchases fuel. The 
risk management may consist of a plan designed to 
offset increased costs to the state ifthe price of the fuel 
rises above a selected price. 

House Bill No. 1023 also authorizes the State In
vestment Board to contract for oil and gas tax revenue 
risk management upon the request of the director of 
the Office of Management and Budget and upon 
approval of the Budget Section. The risk manage
ment would be a plan designed to offset potential 
reduced state general fund oil and gas tax revenues 
due to oil and gas prices falling below selected levels. 
House Bill No. 1023 will need an accompanying ap
propriation to provide for payments to an investment 
firm in the event that fuel, oil, or gas prices are higher 
than anticipated. 

Oil and gas tax risk management programs include 
a fuel (oil) price swap, fuel (oil) price floor, and fuel 
(oil) price collar. Following are descriptions of the oil 
price swap, oil price floor, and oil price collar pro
grams: 



- An oil price swap allows a contracting party to 
lock in the price level for oil. An oil price swap is 
a financial contract between two parties that 
has payouts equal to the difference between a 
predetermined fixed price and the current pre
vailing spot prices. 

- An oil price floor is an agreement between a 
contracting party and a brokerage firm of a 
minimum selling price. An oil price floor allows 
a party to protect itself against the effects of 
unforeseen price decreases while capturing the 

benefits of rising prices. 
- An oil price collar allows a contracting party to 

establish a floor and a cap. Fuel price collaring 
assures that the price of oil will move within a 
predetermined range. 

The committee reviewed the following schedule on 
the effects a risk management program would have 
had for fiscal year 1992 if a contract would have been 
entered into on October 31, 1990, when oil prices were 
near their highest for the year. 

ESTIMATED IMPACT OF OIL AND GAS TAX REVENUE 
RISK MANAGEMENT PROGRAMS FOR FISCAL YEAR 1992 

Oil Price 
Collar Contract 

Contract Oil Price Swap Oil Price Floor Oil Price Floor (Floor $20.00; 
Date Contract ($25.10)1 Contract ($20.00)1 Contract ($25.00)1 Cap $30.00)1 

October 31, 1990 $15.3 million Net cost of Net increase of $1.1 million 
(New York Mercan- in added revenue $4.9 million; an $1.3 million; in added revenue 
tile quoted price received from annual premium annual premium received from 
as of October 31, brokerage party cost of $6 million costs of brokerage party 
1990, $35.23) while receiv- $13.6 million 

ing revenue of while receiving 
$1.1 million from revenue of 
brokerage party $14.9 million 
payments from brokerage 

party payments 

1 The above schedule is based on the prices quoted on the New York Mercantile Exchange Market per the 
First National Bank of Chicago. 

Although the October 31, 1990, oil price swap agree
ment would have provided $15.3 million in added 
general fund revenue for fiscal year 1992, the actual 
tax collections when added to the $15.3 million re
ceived from the brokerage party would still have been 
$3.4 million less than estimates based on aN ovember 
1990 forecast. The actual state general fund oil and 
gas tax revenues for fiscal year 1992 totaled 
$42,033,500 compared to the March 1991 Wharton 
Econometric Forecasting Associates (WEFA) esti
mated total of $50,960,000 and the November 1990 
WEFA estimated total of$60,707,000. 

The March 1991 forecasts adopted by the 1991 
Legislative Assembly estimated that 1991-93 general 
fund oil and gas tax revenues would be $105.7 mil
lion. Revised 1991-93 biennium revenue forecasts 
made in June 1992 estimate that the general fund oil 
and gas tax revenues will be $85.7 million or $20 
million less than the original estimate. 

The following are the December 1990 quarterly 
estimated prices and the actual average quarterly 
Amoco posted field prices for a barrel ofNorth Dakota 
sweet crude oil for fiscal year 1992: 

Quarterly Oil Prices 

July-
September 

1991 

WEF A December 1990 $23.92 
estimate 

Actual average $19.83 
posted prices 

State Travel Costs 
The committee received a report on the 1989-91 

biennium state travel costs. The report included the 
travel costs for each state agency during the 1989-91 
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October- January- April-
December March June 

1991 1992 1992 

$24.44 $23.95 $22.73 

$19.88 $17.17 $19.59 

biennium. For the 1989-91 biennium, of the total 
state budget of $2.9 billion, $22.5 million was spent 
for state travel costs. 



BUDGET COMMITTEE ON GOVERNMENT 
SERVICES 

The Budget Committee on Government Services 
was assigned six studies. House Concurrent Resolu
tion No. 3001 directed the Legislative Council to moni
tor the continued development of a continuum of 
services to the mentally ill and chemically dependent, 
including expanded community services and related 
changes in the role of the State Hospital. Senate 
Concurrent Resolution No. 4065 directed a study of 
additional programs that could be implemented by 
the State Hospital and alternative uses for the facili
ties of the State Hospital. Senate Concurrent Resolu
tion No. 4003 directed a study of privatization of some 
state government services. House Concurrent Reso
lution No. 3065 directed a study of privatization in 
contracting for services by the Department of Human 
Services to provide services that the department is 
obligated to provide. Senate Concurrent Resolution 
No. 4053 directed a study of the feasibility and desir
ability of the Department of Human Services con
tracting with the private sector for the treatment of 
alcohol and drug dependent persons. Senate Bill 
No. 2001, approved by the 1991 Legislative Assem
bly, directed the State Auditor to conduct perfor
mance reviews of divisions or programs of the Depart
ment of Human Services as requested by Legislative 
Council interim committees. The committee asked 
the State Auditor to conduct a performance review of 
alcohol and drug abuse treatment services provided 
by the Department of Human Services and to com
ment on the potential for further privatization of the 
services. The chairman of the Legislative Council 
directed the committee to conduct a study of child care 
services provided by state agencies and institutions 
and to determine the extent to which state agencies 
and institutions should be involved in providing child 
care services for children of their students or employ
ees. In addition, the chairman of the Legislative 
Council expanded the state agency child care services 
study to include a study of the North Dakota child 
care financing system to determine ways for the state 
to maximize the use of federal funds available to 
North Dakota for child care. 

Committee members were Senators Larry J. 
Robinson (Chairman), Bill L. Bowman, Meyer 
Kinnoin,DaleMarks,David E.Nething,andRussell T. 
Thane and Representatives Rex R. Byerly, Sarah 
Carlson, Lyle L. Hanson, Roxanne Jensen, Rod Larson, 
Clarence Martin, Clara Sue Price, Cathy Rydell, W. C. 
Skjerven,AlSoukup, Harold N. Trautman, andJanet 
Wentz. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

MONITORING SERVICES FOR THE 
MENTALLY ILL 

AND CHEMICALLY DEPENDENT 
House Concurrent Resolution No. 3001 directed 

the Legislative Council to monitor the continued 
development of a continuum of services to the men
tally ill and chemically dependent, including expand-
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ing community services and related changes in the 
role of the State Hospital. The resolution states that 
any proposed changes and the extent to which ad
equate community services are available should be 
reviewed including the related fiscal impact for the 
1993-95 biennium. 

Background 
The 1991 Legislative Assembly appropriated 

$2.8 million, $2 million of which was from the general 
fund, for 14 seriously mentally ill program enhance
ments for the 1991-93 biennium. 

The following schedule compares the number of 
seriously mentally ill persons served at the regional 
human service centers during the 1989-91 biennium 
and the first year of the 1991-93 biennium: 

Regional 1991-93 
Human Service lf!BD-Dl Bi~DDium Biennium 

Center FY 1990 FY1991 FY1992 

Northwest 228 257 326 
North Central 308 364 394 
Lake Region 136 172 179 
Northeast 371 415 471 
Southeast 707 704 739 
South Central 482 506 498 
West Central 438 389 430 
Badlands 208 212 222 

Total 2,878 3,019 3,259 

Community Services 
The Department of Human Services presented 

status reports at each committee meeting regarding 
the implementation of community services for the 
mentally ill and chemically dependent. Regional 
human service center directors testified on the imple
mentation of these services and expressed concern 
that: 

1. Human service centers have no control over the 
number of involuntary admissions to the State 
Hospital from each region. 

2. Qualified staff members are difficult to recruit 
and retain. 

The committee reviewed the regional intervention 
service system at the regional human service centers 
and learned that the funding needed to continue the 
development of the regional intervention service sys
tems for the 1993-95 biennium totals $3,876,823, 
which is $1,767,602 more than the funding provided 
during the 1991-93 biennium of$2,109,221. Moneys 
other than general fund moneys may not be available 
to help finance the proposed increase. 

The committee learned that although the 1991 
Legislative Assembly appropriated funding to the 
northeast and southeast human service centers for 
eight-bed long-term residential facilities, the centers 
are proposing to serve more clients by implementing 
a program that would provide individual apartments 
for clients suffering from severe mental illness and 
severe mental illness and chemical dependency. The 
centers would provide necessary care and support 



services to assist these individuals in maintaining 
their independence in the community. 

cally dependent if a 90 percent funding level is ap
proved for the 1993-95 biennium. 

The committee received other reports from the 
Department of Human Services including reports on 
other requested human service center increases for 
the 1993-95 biennium and on the estimated impact on 
community services for the mentally ill and chemi-

The Department of Human Services, at the 
committee's last meeting, presented its 1993-95 bud
get request compared to the 1991-93 budget for major 
programs for the seriously mentally ill at the regional 
human service centers as follows: 

1993-95 
total funds 
request 

1991-93 
total 
appro
priation 

Requested 
increase 
(decrease) 

1993-95 
general 
fund 
request 

1991-93 
general 
fund 
appro-
priation 

Requested 
increase 
(decrease) 

Requested FTE 
increase 
(decrease) 

Requested 
program 
increases 
(decreases): 

Partial 
care 

Residential 
services 

Homeless 

State 
Hospital 
downsizing 

Voluntary 
admissions 

Community 
development 

Staff 
services 

Transitional/ 
supported 
employment 

North Lake South West 
Northwest Central Region Northeast Southeast Central Central Badlands Total 

$2,754,395 $2,553,418 $1,203,639 $4,431,476 $4,356,966 $4,004,286 $4,330,422 $2,228,271 $25,862,873 

2,018,716 1,916,319 1,037,896 2,623,661 2,376,046 2,331,601 3,087,000 1,649,650 17,040,889 

$ 735,679 $ 637,099 $ 165,743 $1,807,815 $1,980,920 $1,672,685 $1,243,422 $ 578,621 $ 8,821,984 

$1,854,141 $1,272,075 $ 772,872 $3,162,035 $2,358,221 $3,221,061 $2,838,094 $1,616,589 $17,095,088 

1,093,606 1,642,038 567,667 1,739,677 1,087,909 1,244,359 1,514,665 713,072 9,602,993 

$ 760,535 $ (369,963) $ 205,205 $1,422,358 $1,270,312 $1,976,702 $1,323,429 $ 903,517 $ 7,492,095 

0.00 2.00 1.00 8.00 19.25 24.00 3.00 5.00 62.25 

$ 24,995 $ 16,163 $ 0 $ 2,764 $ 27,432 $ 17,383 $ 1,841 $ 4,994 $ 95,572 

273,176 39,223 0 161,347 297,142 (37,562) 48,923 13,383 795,632 

18,459 9,792 14,791 10,998 7,835 3,456 10,344 16,952 92,627 

0 468,234 85,197 1,085,951 1,086,612 1,364,248 984,700 66,808 5,141,750 

0 23,285 3,954 20,847 31,230 87,871 0 75,259 242,446 

176,095 40,150 0 14,637 0 22,198 0 50,000 303,080 

28,526 8,600 11,690 368,513 380,230 187,174 116,156 197,996 1,298,885 

0 0 0 11,915 0 0 0 118,038 129,953 
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Medical 
director/ 
psychia
trists 

North 
Northwest Central 

214,428 31,652 

Lake South 
Region Northeast Southeast Central 

50,111 130,843 150,439 27,917 

West 
Central 

81,458 

Badlands Total 
35,191 722,039 

Total 
requested 
increase 
(decrease) 

$ 735,679 $ 637,099 $ 165,743 $1,807,815 $1,980,920 $1,672,685 $1,243,422 $ 578,621 $ 8,821,984 

The funds requested for the 1993-95 biennium do not include any funds for salary or fringe benefit increases 
that may be provided for state employees. 

The Department of Human Services provided in
formation regarding regional mental health and ad
diction service needs that are not included in the 
department's 1993-95 budget request due to budget-

ing guidelines that required the centers to limit their 
requested increases. The following schedule presents 
a summary of centers' needs that are not included in 
the 1993-95 budget request: 

Human Service 
Center 

Northwest 

North Central 

Lake Region 

Northeast 

Additional Service Needs 

1 FTE social worker for family 
therapy and adult mentally ill 

Additional psychiatric services 

Outreach 

3 FTE social workers for children 

4 FTE case managers 

1 FTE activity therapist 

Additional inpatient mental health 
and addiction services 

Total 

Restructure transitional living 
facility and provide alternative 
crisis beds 

Additional psychiatric services 

Total 

Additional residential services 
(6 to 8 beds)($198,000 - $280,000) 

Psychological services (Rolla) 

1 FTE social worker III 

Total 

Clubhouse project 

Residential services (8 beds) for 
dually diagnosed individuals (mental 
illness and mental retardation) 

Residential services (4 beds) for 
dually diagnosed individuals (mental 
illness and chemical dependency) 

Expand mentally ill homeless services 

Total 

52 

Estimated 
Cost 

$ 74,256 

200,000 

74,256 

222,768 

270,068 

67,517 

404,000 

$1,312,865 

$ 272,118 

83,200 

$ 355.318 

$ 198,000 

35,000 

65,000 

$ 298,000 

258,450 

440,000 

240,000 

47,926 

$ 986,376 



Estimated Human Service 
Center Additional Service Needs Cost 

None Southeast 

South Central Increase Rhinelander volunteers $ 7,680 

West Central Residential services (6 beds) for $ 333,138 
emotionally disturbed late 
adolescents/young adults 

Additional money management services 21,374 

Additional medication assistance 101000 

Total $ 3641512 

Badlands 0.5 FI'E nurse $ 33,418 

Additional staffing for crisis bed 12,000 

1 FI'E sexual abuse treatment 
specialist 

Total 

Statewide total 

State Hospital Review 
The 1991 Legislative Assembly appropriated 

$53.5 million to the State Hospital for the 1991-93 
biennium, $39.3 million of which is from the general 
fund. The State Hospital is authorized 732.85 FI'E 
positions and estimates an average daily population 
of225 residents for the 1991-93 biennium. Represen
tatives ofthe State Hospital presented information to 
the committee on State Hospital populations, fund
ing, and future needs as follows: 

1. The population at the State Hospital has ranged 
from 260 in September 1991 to 290 in September 
1992, compared to an average population rate of 
282 during the 1989-91 biennium. 

2. State Hospital admissions have decreased in 
recent years as follows: 

1992- 1,677 
1991- 1,791 
1990-2,304 
1989-2,558 
1988-2,713 

3. The 1991 Legislative Assembly appropriated 
$1 million offederal funds per year to the State 
Hospital for funds received from Indian Health 
Service for providing treatment services to Na
tive Americans. The State Hospital estimates it 
will receive $877,000 from Indian Health Ser
vice for federal fiscal year 1991 and $1 million in 
federal fiscal year 1992. 

4. Projected needs of the State Hospital for the 
1993-95 biennium include: 

a. Moving auxiliary services to the basement of 
the Lahaug building which currently has 
unused space. 
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80)82 

$ 1251600 

$3A501351 

b. Continue the demolition of old, unused, and 
unsafe buildings at the State Hospital. 

c. Move administrative services closer to clini
cal services and replace the State Hospital's 
telephone switch. 

d. Increase funding for training and profes
sional clinical education for State Hospital 
staff. 

e. Increase funding for the development of the 
interactive video network through which 
mental health care specialist training pro
grams may be taught in all areas of the state. 

f. Increase funding for basic care services be
cause persons who might do very well in a 
basic care setting must now be placed in 
more expensive and more structured set
tings. 

g. Increase funding for dually diagnosed per
sons (both developmental disability and men
tal illness). Currently approximately 25long
term patients at the state hospital are dually 
diagnosed. 

h. Increase funding for services for persons con
victed of major crimes and who also suffer 
from mental illness. 

5. The State Hospital estimates that for the period 
January through November 1990 it provided an 
estimated $1 million worth of treatment ser
vices to Minnesota residents. Because Minne
sota has no mental health care facility near the 
North Dakota-Minnesota border, Minnesota resi
dents seek services at Fargo hospitals, and of
ten, these persons are subsequently committed 
to the State Hospital. Because it is difficult to 



transfer patients committed to a state hospital 
in one state to another state, the department is 
discussing options with Minnesota officials to 
allow Minnesota residents to be returned to 
Minnesota even if the person has been commit
ted in North Dakota. 

Tour Groups 
During the interim, the Budget Committee on 

Government Services functioned as a budget tour 
group of the Budget Section and visited the State 
Hospital, South Central Human Service Center, West 
Central Human Service Center, Southeast Human 
Service Center, Northeast Human Service Center, 
and mental illness and chemical dependency provider 
facilities to hear institutional needs for major im
provements and problems institutions or other facili
ties may be encountering during the interim. The 
tour group minutes are available in the Legislative 
Council office and will be submitted in report form to 
the Appropriations Committees during the 1993leg
islative session. 

Regarding budget tours, the committee made the 
following recommendations: 

1. That the tour group compliments the staff of the 
West Central Human Service Center, Southeast 
Human Service Center, and Northeast Human 
Service Center on their innovative and creative 
ideas, on programs being proposed and imple
mented at the human service centers, and on the 
heavy caseloads being administered by staff. 

2. That any temporary positions at the human 
service centers which are actually permanent 
full-time positions be reflected as FTE positions 
in the centers' budgets. 

3. That the Department ofHuman Services, within 
its appropriation for human service centers, be 
responsive to critical needs at individual human 
service centers to meet the needs of clients if 
other human service centers have resources 
available. 

Other Reports 
The committee heard a report of the Advisory 

Council to the Federal Interagency Task Force on 
homeless persons with serious mental illness and 
learned that there are approximately 400 to 500 
homeless mentally ill persons in various shelters in 
North Dakota. 

The committee reviewed recommendations for state 
and local governments contained in the report includ
ing: 

1. Promote system integration by establishing re
sponsibilities among agencies, improving the 
planning of services, identifying gaps in ser
vices, encouraging collaboration between men
tal health and criminal justice systems, and 
coordinating various service programs. 

2. Improve outreach and access to existing pro
grams. 

3. Expand housing options and alternative ser
vices. 

4. Generate and disseminate knowledge and infor
mation. 

The committee heard other reports from mental 
health advocacy groups, private providers, and eli-
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ents on services for the mentally ill in North Dakota. 
Major needs expressed in the reports include: 

1. Additional emergency intervention and support 
services. 

2. Additional outreach services. 
3. Additional case managers. 

Recommendations 
The committee supports a proposed program that 

allows individuals with the dual diagnosis of severe 
mental illness and chemical dependency to live in 
individual apartments while individualized support 
services are provided to them by the regional human 
service centers. If this type of program is imple
mented, the committee encourages the Legislative 
Assembly to study the results of this program in 
future bienniums. 

The committee recommends Senate Concurrent 
Resolution No. 4002 to direct the Legislative Council 
to monitor the continued development of a continuum 
of services for the mentally ill and chemically depen
dent, including changes in the role of the State Hos
pital, expanded community services, and the develop
ment of partnerships between the public and private 
sectors for providing alcohol and drug abuse treat
ment services. The directive to monitor the develop
ment of partnerships between the public and private 
sectors relates to the committee's recommendation 
resulting from its privatization study discussed later 
in this report. 

ADDITIONAL STATE HOSPITAL USES 
STUDY 

Senate Concurrent Resolution No. 4065 directed a 
study of additional programs that could be imple
mented by the State Hospital and alternative uses for 
the facilities of the State Hospital. The resolution 
states that because more treatment is being provided 
to the mentally ill through community-based pro
grams and better medications are being used to treat 
mentally ill persons, the State Hospital has experi
enced a decrease in its population. Although the State 
Hospital is required to be located in Jamestown and 
offer care and treatment to the mentally ill as pro
vided in the state constitution, facilities at the State 
Hospital may be available to implement alternative 
programs, including programs for adolescents, per
sons suffering from head injuries, chemical depen
dency, or acquired immune deficiency syndrome 
(AIDS), or for use as a forensic hospital in addition to 
continuing to provide services for the mentally ill. 
The expanded use of the State Hospital facilities 
could result in additional services for North Dakota 
residents or additional revenue to the state by provid
ing services to meet unmet regional or national needs. 

Background 
The 1991 Legislative Assembly appropriated 

$53.5 million to the State Hospital for the 1991-93 
biennium, $39.3 of which is from the general fund. 
The State Hospital is authorized 732.85 full-time 
equivalent (FTE) positions and estimates an average 
daily population of 225 residents for the 1991-93 
biennium. The State Hospital is composed of 3,253 
acres, 2,517 of which are pasture and farmland. The 
pasture and farmland acres are currently being leased 



to private individuals. 
The schedule below presents average historical, 

resident populations at the State Hospital: 

Fiscal year 1992 
1989-91 biennium 
1987-89 biennium 
1985-87 biennium 
1983-85 biennium 
1981-83 biennium 

266.5 
282 
509 
451 
526 
541 

State Hospital Mission 
Two sections of the Constitution of North Dakota 

relate to the mission of the State Hospital-one pro
vides for a state hospital for the insane at Jamestown 
and the other for a state hospital for the mentally ill. 
Although there is a constitutional requirement that 
there be a state hospital in Jamestown there does not 
appear to be any constitutional limitation on the 
services that might be provided at the institution as 
long as services for the mentally ill are provided. 

Although several statutes relate to the State Hos
pital, only two relate specifically to the mission of the 
hospital. These sections are North Dakota Century 
Code Section 25-02-01, which is a statutory provision 
reflecting the constitutional requirements and Sec
tion 25-02-03, which spells out the mission of the 
State Hospital. The sections contain no language of 
limitation that would preclude other programs at the 
institution. 

Space Available for Additional or 
Alternative Uses 

The committee reviewed the physical plant at the 
State Hospital and found that it is capable of serving 
up to 1,500 patients. The State Hospital is currently 
licensed for 336 beds and has fewer than 300 resi
dents. Currently, the State Hospital's steam generat
ing plant and laundry facility are major areas with 
excess capacity. 

The committee reviewed facilities available at the 
State Hospital for additional or alternative uses in
cluding: 

1. Building No. 15, built in 1928, consists of four 
stories containing 37,600 square feet. The build
ing recently housed part of the chemical depen
dency unit and is now vacant. The State Hospi
tal estimates the cost of renovating this building 
at $1.2 million. 

2. Building No. 6, built in 1916, consists of four 
stories and 47,600 square feet. The building, 
except for housing theN ative American Culture 
Center, is vacant. The State Hospital estimates 
the cost of renovating this building at $1.3 mil
lion. 

3. Building No. 8, built in 1921, consists of four 
stories and 45,640 square feet. The building 
currently houses housekeeping, volunteer de
partment, and the Hilltop Day Care Center. The 
State Hospital estimates the cost of renovating 
this building at $1.4 million. 

4. Building No. 70, built in 1952, consists of five 
stories containing 36,000 square feet. The build
ing provides housing for some State Hospital 
employees. The State Hospital estimates the 
cost of renovating this building at $550,000. 
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5. Building No. 80, built in 1956, consists of two 
stories containing 28,500 square feet. The build
ing is used for a nursing residence. The State 
Hospital estimates the cost of renovating this 
building at $560,000. 

In addition, the committee learned that the ex
tended treatment unit building, which was built in 
1936, contains 120 beds which may become available 
for an alternative use in the future if the State 
Hospital population continues to decrease. With only 
minimal renovation, the committee learned that the 
building could house a psychiatric nursing home or 
other secondary health care facility. 

Other States' Uses of Vacant State Hospital 
Facilities 

The committee reviewed examples of other states' 
uses of unused facilities at state institutions for the 
mentally ill. The committee learned that the most 
common use for vacant state hospital facilities is for 
correctional centers. The committee reviewed con
versions of state hospital buildings for either mini
mum or medium security correctional centers in Min
nesota, Iowa, Montana, and Nebraska. 

The committee also reviewed leases of excess space 
at state hospitals in Minnesota, Iowa, and Nebraska 
and learned that these states lease excess space at 
their state hospitals to other state agencies and pri
vate profit and nonprofit groups. The leases in Min
nesota and Nebraska are authorized by statute and 
even though no statute authorizes the leasing of space 
in Iowa, the Iowa Department of Human Services 
believes it has authority to enter into leases. The 
committee learned that legislation in Minnesota au
thorizes shared laundry services among institutions 
and the committee reviewed examples of shared laun
dry services in Nebraska although not specifically 
authorized by law. 

North Dakota Legislation Authorizing 
Additional Uses 

of State Institution Property 
The committee reviewed the following provisions 

oflaw that authorize additional uses of state institu
tional property: 

1. Senate Bill No. 2016 approved by the 1987 Leg
islative Assembly authorized the Director of 
Institutions to sell, lease, exchange, or transfer 
title or use any part or all of the San Haven 
facility and property for any worthy undertak
ing. 

2. North Dakota Century Code Sections 25-04-01, 
25-04-02, and 25-04-04 provide that the Devel
opmental Center at Grafton be available to any 
person who may benefit from the facility's ser
vices. 

3. North Dakota Century Code Section 50-06-06.7 
provides for the sale of surplus steam heat by the 
Developmental Center at Grafton. 

4. North Dakota Century Code Section 50-06-06.6 
authorizes the director of the Department of 
Human Services to lease surplus farm and pas
ture land at the State Hospital and Developmen
tal Center at Grafton and to lease other real or 
personal property of these institutions if the 
lease will result in a net economic gain for the 
department. 



Suggested Ad4itional and Alternative Uses 
for the State Hospital 

The committee reviewed the following suggestions 
made by committee members, the Governor, Depart
ment of Human Services, State Hospital, various 
interest groups, and individuals for additional or 
alternative uses for the State Hospital facilities: 

1. Treatment services for brain-injured persons. 
2. Native American treatment services. 
3. Treatment services for Native American adoles

cents who are mentally ill. 
4. Treatment services for AIDS patients. 
5. Treatment services for persons with serious 

drug abuse. 
6. General health care for indigent people. 
7. Long-term residential treatment services for 

chronic alcoholics. 
8. Forensic hospital services - converting the cur

rent forensic unit building to a forensic hospital. 
9. Education services relating to: 

a. Training of alcohol and drug counselors. 
b. Certification and accreditation of alcohol and 

drug counselors. 
c. Training of psychiatric nurses. 
d. Training of nursing home managers and other 

providers that house or treat mentally ill 
patients. 

e. Training and certification of psychiatrists. 
f. Residences for mental health students, in

cluding nurses, doctors, managers, counse
lors, and other mental health care and treat
ment providers. 

10. Public safety training facility. 
11. Business incubator. 
12. Office space for federal, state, or local govern

ments. 
13. Product center for makers ofN orth Dakota prod-

ucts. 
14. Treatment services for Alzheimer's patients. 
15. Commercial space for private companies. 
16. Minimum security correctional center. 

The committee also reviewed alternative uses that 
were considered for the San Haven facility after its 
closure and major obstacles encountered in attempt
ing to attract business to locate there. 

Other Reports 
The committee heard status reports from the State 

Hospital on a long-term residential program for diffi
cult to treat adolescents being developed at the State 
Hospital. The program began operations in August 
1992, and serves eight residents on one wing of the 
present adolescent unit. 

The committee reviewed current law and state 
institution practices regarding the sale of utility ser
vices. The committee learned that the 1991 Legisla
tive Assembly authorized the Developmental Center 
at Grafton to sell surplus steam heat to the city of 
Grafton; however, the Developmental Center at 
Grafton does not anticipate selling any steam heat 
during the 1991-93 biennium. Although not specially 
authorized by law, the University of North Dakota, 
North Dakota State University, and North Dakota 
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State College of Science sell from eight to 20 percent 
of their steam heat production to other entities. 

Committee Action 
The committee heard testimony from representa

tives of the State Hospital and other groups opposing 
the establishment of a correctional center on the State 
Hospital campus. The committee learned that hous
ing criminals on the same campus as the mentally ill 
is not conducive to providing therapeutic care for 
persons suffering from mental illness. 

The committee decided that its primary focus for 
alternative uses of excess State Hospital facilities 
would relate to health care services. 

Long-Term Residential Treatment Program 
for Chronic Alcoholics 

The committee received status reports from the 
State Hospital on the development of a residential 
rehabilitation unit at the State Hospital. The unit 
will provide long-term residential treatment services 
for chronic alcoholics. 

The committee learned that a group of approxi
mately 30 persons suffering from alcoholism have 
been admitted to the State Hospital at least 200 
times. The present system for treating these individ
uals is costly and is not effective. It costs an average 
of$644 for each person prior to admission to the State 
Hospital and approximately $758 for each person for 
the first three days after admission. 

Research has shown that chronic alcoholic patients 
treated in long-term care facilities such as halfway 
houses and residential rehabilitation facilities have 
better outcomes than short-term treatment, outpa
tient treatment, or no treatment. The proposed pro
gram would provide treatment from six to 18 months 
involving intensive treatment followed by support 
services while the individual, when possible, works to 
pay for room and board. The State Hospital plans to 
use approximately 10 repeat noncriminal driving 
while intoxicated (DWI) offenders currently housed 
at the Missouri River Correctional Center or in county 
jails to assist in this program to reduce the program's 
staff costs and to further rehabilitate the DWI offend
ers. 

The State Hospital estimates the following 1993-
95 biennium costs for the residential rehabilitation 
unit: 

Salaries and wages (12 FTE) 

Operating expenses 

Total direct costs 

Indirect expenses: 
Motor pool 
Meals 
Telephone 
Drugs 
Health and beauty 
Laundry 
Miscellaneous 

Total indirect costs 

Grand total 

$530,112 

15,810 

$545,922 

$ 4,440 
87,922 

4,320 
6,000 
3,200 
3,200 
5,000 

$114,082 

$660,004 



The State Hospital estimates the daily rate for the 
program at $116 which is approximately one-half the 
cost of the current rate in the chemical dependency 
unit. The State Hospital anticipates a waiting list for 
the program because no more than 10 DWI offenders 
would be allowed to work in the program at one time. 

The committee heard a report from the Depart
ment of Corrections and Rehabilitation expressing 
support for the long-term care treatment program for 
chronic alcoholics at the State Hospital utilizing re
peat DWI offenders. The department estimated ap
proximately eight to 10 repeat DWI offenders are 
housed at the Missouri River Correctional Center 
who could serve in this program. 

The committee reviewed the following statistics on 
the number ofDWI convictions in North Dakota for 
the period January through August 1992 and the 
minimum prison sentence for each offense: 

Offense 
First offense in five years 
Second offense in five years 
Third offense in five years 
Fourth offense in five years 

Number 
2,370 

608 
105 
21 

Minimum 
Prison 

Sentence 
None 
4days 

60 days 
180 days 

Considerations and Recommendations 
The committee recognizes the need for a long-term 

care treatment program for chronic alcoholics in the 
state, supports the development of a residential reha
bilitation unit for chronic alcoholics at the State 
Hospital, and encourages the Appropriations Com
mittees to consider the funding request for the unit for 
the 1993-95 biennium. 

Because courts currently have the option of order
ing a person convicted of a repeat DWI offense to 
undergo inpatient treatment at an appropriate li
censed addiction treatment program, the committee, 
in order to allow these persons to be ordered to 
undergo treatment services at the residential reha
bilitation unit at the State Hospital, which would not 
be considered inpatient treatment, recommends House 
Bill No. 1024 to remove the restriction that court
ordered treatment services be only to inpatient facili
ties and allow treatment at any licensed addiction 
treatment program. 

In order to utilize the excess capacity of the physi
cal plant at the State Hospital, the committee consid
ered a bill draft that permitted the State Hospital and 
Developmental Center at Grafton to sell services, 
including utility and laundry services subject to Bud
get Section approval based on the determination that 
the service is not otherwise being provided by either 
the private or public sectors. 

Because of concerns that the State Hospital may 
sell services that compete with the private sector and 
because of possible negative effects on private sector 
business in Jamestown, the committee limited the 
bill draft to the Developmental Center at Grafton. 

The committee, therefore, recommends House Bill 
No. 1025 to permit the Developmental Center at 
Grafton to sell services, including utility and laundry 
services, subject to Budget Section approval based on 
the determination that the service is not otherwise 
being provided by either the private or public sectors. 
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PRIVATIZATION STUDY 
Senate Concurrent Resolution No. 4003 directed a 

study of privatization of some state government ser
vices. The resolution states that North Dakota is 
perceived as having a high number of state employees 
as compared to other states and that although North 
Dakota has contracted with the private sector for 
some public sector services, other states have 
privatized additional services which indicates poten
tial opportunities for further privatization in North 
Dakota. 

House Concurrent Resolution No. 3065 directed a 
study of privatization in contracting for services by 
the Department of Human Services to provide ser
vices that the department is obligated to provide. The 
resolution states that the study include a review of 
the current level of contracting by the Department of 
Human Services and the role of profit and nonprofit 
organizations in the provision of services. 

Senate Concurrent Resolution No. 4053 directed a 
study of the feasibility and desirability of the Depart
ment of Human Services contracting with the private 
sector for the treatment of alcohol and drug depen
dent persons. The resolution states that licensed 
firms are available to provide alcohol and drug treat
ment services that the Department of Human Ser
vices currently provides and the department may 
have established alcohol and drug treatment pro
grams without fully exploring the feasibility and 
desirability of contracting with existing private agen
cies for various services. 

Background 
Privatization is the involvement of the private 

sector in providing services or facilities usually pro
vided by the public sector and may be categorized as 
follows: 

1. Contracts with the private sector to provide 
services. 

2. Operation of facilities by the private sector. 
3. Sale of certain government assets to the private 

sector. 
The 1991 Legislative Assembly approved House 

Bill No. 1569 that provides that the Department of 
Human Services may contract with the private sector 
for the treatment of alcohol and drug dependent 
persons provided that the private organization meets 
the standards of operations established by the depart
ment. 

Privatization in Other States 
The committee reviewed privatization legislation 

passed in other states, including Arizona, Colorado, 
Michigan, and Wisconsin. In addition, the committee 
reviewed examples of privatization in other states 
and found that the majority of states have experi
enced privatization offood services, building mainte
nance, janitorial services, legal services, architec
tural services, data processing, health and medical 
care, and highway construction. 

Privatization by State Agencies 
The committee heard reports from the Department 

of Human Services, Department of Transportation, 
North Dakota University System, Parole and Proba
tion, and the Workers Compensation Bureau on each 



agency's current status of privatizing services and on 
services each agency currently provides that could 
potentially be privatized. Major items presented to 
the committee in the reports include: 

1. During the 1989-91 biennium, the Department 
ofHuman Services contracted for $509.2 million 
of services. 

2. Major services privatized by the Department of 
Transportation include: 
a. Highway construction projects. 
b. Construction projects supervision. 
c. Highway striping. 
d. Bridge inspection. 

3. Department of Transportation suggestions for 
areas of further privatization include: 
a. Expanded use of engineering consultants. 
b. Materials research. 
c. Fleet Services vehicle maintenance. 

4. Major services privatized at North Dakota's 
higher education institutions include: 
a. Child care. 
b. Major campus facility repairs. 
c. Printing. 
d. Student health services. 
e. Campus housing laundry and dormitory 

cleaning. 
f. Some food services programs. 

5. North Dakota University System suggestions 
for areas of further privatization include: 
a. Food services. 
b. Physical plant operations, including custo

dial services. 
c. Bookstores. 
d. Dormitories. 

6. Major services privatized by Parole and Proba
tion include: 
a. Presentence investigation work. 
b. Psychiatric and psychological reports. 
c. Computer programming. 

7. Major services privatized by the Workers Com
pensation Bureau include: 
a. Medical bill audits. 
b. Utilization review of medical services. 
c. Rehabilitation services. 
d. Third-party administration. 
e. Actuarial services. 

Highway Project Engineering Services 
The committee heard reports from the Department 

ofTransportation and the North Dakota Consulting 
Engineers Council regarding the potential additional 
use of private engineering firms on federally funded 
highway projects in North Dakota. 

The committee learned that because of the addi
tional federal funding available for state, county, and 
city highway and road construction projects under the 
1991 federal Intermodel Surface Transportation Effi
ciency Act, there is potential for additional private 
sector involvement in highway construction projects. 

In response to the committee's suggestion, the 
Department of Transportation and the North Dakota 
Consulting Engineers Council agreed on a memoran
dum of understanding regarding the use of consulting 
engineers for highway projects. In summary, the 
memorandum provides that: 
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1. The department will continue to increase pro
portionately the amount of federal dollars allo
cated to the state, cities, and counties at the 
same historical ratio as in previous federal high
way acts. 

2. Counties may continue to hire consulting engi
neers for preliminary, construction, and demon
stration project engineering. 

3. Cities may hire consulting engineers for urban 
roads program projects. 

4. Consulting engineering work should more than 
double if Congress and the Federal Highway 
Administration support obligational limits near 
the appropriated levels ofthe 1991 federal high
way act. 

5. The department and the Consulting Engineers 
Council agree to continue to meet on a regular 
basis to discuss and develop significant addi
tional private sector involvement in highway 
construction projects. 

Privatization of Alcohol and Drug Abuse 
Treatment Services 

The committee heard reports from the Department 
of Human Services and the North Dakota Hospital 
Association regarding the potential privatization of 
alcohol and drug abuse treatment services in all 
regions of the state. The committee learned that the 
private sector is interested in increasing its coopera
tive efforts and expanding alcohol and drug abuse 
treatment services available toN orth Dakota citizens 
who require support of public moneys and that the 
department is willing to cooperate and facilitate in
creasing its contracting with the private sector for 
alcohol and drug abuse treatment services. 

As a result of the committee's action, the Depart
ment of Human Services plans to meet with private 
alcohol and drug abuse treatment providers in North 
Dakota to discuss the most useful and cost-effective 
way to deliver services to individuals and families in 
North Dakota in order to improve the public/private 
partnership in providing alcohol and drug abuse treat
ment services in the state. 

The committee expressed its support of the pro
posed meetings between the Department of Human 
Services and private alcohol and drug abuse treat
ment providers to develop and organize a public
private partnership for providing alcohol and drug 
abuse treatment services in the state. 

Performance Review Audit 
of Alcohol and Drug Abuse 

Treatment Services 
of the Department of Human Services 

Senate Bill No. 2001 approved by the 1991 Legisla
tive Assembly directed the State Auditor to conduct, 
during the 1991-93 biennium, performance reviews of 
divisions or programs of the Department of Human 
Services as requested by Legislative Council interim 
committees. The committee asked the State Auditor's 
office to conduct a performance review of alcohol and 
drug abuse treatment services provided by the De
partment of Human Services and to comment on the 
potential for further privatization of these services. 

The Auditor's office conducted the performance 



review asked for by the committee and submitted a 
final report which included the following recommen-

Recommendation 

1. Review and update North Dakota 
Administrative Code Article 33-08 
to address changes in licensing 
addiction counselors. 

2. Accurately report financial data 
when requested for the National 
Drug and Alcohol Treatment Unit 
Survey (NDATUS) or other surveys. 

3. Develop and implement a system for 
collecting and analyzing information 
on clients leaving treatment, docu
menting length of stay and involvment 
of significant others, and conducting 
followup interviews with clients. 
Analyze and report the information to 
determine the effectiveness of 
treatment. 

4. Conduct incidence and prevalence 
studies to assess the need for 
services. 

5. Review and modify controls over the 
ratesetting process to assure 
accuracy, integrity, and compliance 
with applicable laws and regulations. 

6. Revise ratesetting instructions to 
assure standardization to facilitate 
reviews for accuracy and consistency. 

7. Allocate administrative costs to 
contracts. 

8. Revise therapy rates for alcohol 
and drug clients to reflect actual 
costs. 

9. Establish therapy rates for alcohol 
and drug services by service category 
consistent with the way rates are 
charged for the intensive addiction 
programs. 

10. Base full-time employee and salary 
information on the same time period. 
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dations for the Department of Human Services and 
the department's responses to the recommendations: 

Department of 
Human Services' 

Response 

Agree 

Agree 

Agree, but 
expensive and 
services would be 
reduced 

Agree, the depart
ment is implement
ing this type of 
system 

Agree, the depart
ment is computer
izing this process 

Agree 

Agree 

Disagree, the 
department has 
standardized costs 
for the eight 
regional human 
service centers 

Disagree, the 
department has 
standardized costs 
for the eight 
regional human 
service centers 

Agree, the depart
ment is currently 
computing rates in 
this manner 



Regarding the potential for further privatization of 4. Private providers may discount their rates when 
alcohol and drug abuse treatment services, the contracting with the state to provide services. 
Auditor's office reported that: The schedule below presents the estimated annual 

1. Private providers indicated a strong interest in savings based on fiscal year 1991 costs that could be 

providing services under contract with the state. realized if specific programs currently being provided 

2. Evaluations and therapy costs are lower in the 
by regional human service centers are contracted 
with the private sector based on the private sector's 

private sector than human service center costs normal and customary rates identified by the Auditor's 
for those services. office. The Auditor's office cautioned that the esti-

3. Inpatient providers in the northwest and north- mates are subjective and based on general informa-
east regions charged rates less than the State tion. The decision to privatize a particular service 
Hospital. should include an indepth case-by-case analysis. 

Estimated 
Total Estimated Human Service 

Human Cost of Centers Indirect 
Human Service Contract- Expenses (22%) and Potential 
Service Center ingthe Contract Monitor- Annual 
Center Program Cost Service Difference ing Costs (10%) Savings 

Northwest Individual therapy $ 56,970 $ 19,849 $ 37,121 $ 10,152 $ 26,969 

North Individual therapy 123,125 96,009 27,116 15,567 11,549 
Central Addiction evaluation 17,576 13,696 3,880 2,224 1,656 

DWI evaluation 3,459 2,025 1,434 518 916 

Lake Region None 

Northeast Individual therapy 21,547 14,093 7,454 3,049 4,405 
Addiction evaluation 45,064 31,292 13,772 6,159 7,613 
DWI evaluation 2,618 1,050 1,568 450 1,118 

Southeast Individual therapy 164,879 91,592 73,287 25,282 48,005 
Group therapy 79,809 51,460 28,349 11,383 16,966 
Addiction evaluation 68,722 49,500 19,222 9,179 10,043 
DWI evaluation 15,192 8,730 6,462 2,295 4,167 
Family therapy 6,849 5,106 1,743 894 849 
Marital therapy 3,722 1,889 1,833 592 1,241 

South Individual therapy 143,595 111,833 31,762 18,171 13,591 
Central Group therapy 32,369 17,709 14,660 4,996 9,664 

Addiction evaluation 26,188 19,781 6,407 3,388 3,019 
DWI evaluation 18,090 14,440 3,650 2,247 1,403 
Marital therapy 4,092 3,336 756 500 256 

West Central Individual therapy 36,467 13,785 22,682 6,369 16,313 
Addiction evaluation 46,156 36,099 10,057 5,823 4,234 
DWI evaluation 12,172 9,600 2,572 1,526 1,046 
Family therapy 2,661 990 1,671 467 1,204 

Badlands Individual therapy 76,646 46,090 30,556 11,331 19,225 
Family therapy 13,405 3,514 9,891 2,527 7,364 
Group therapy 8,525 5,425 3,100 1,225 1,875 
Marital therapy 3,271 1,080 2,191 590 1,601 

Total ~110331169 ~6691973 ~3631196 $1461904 ~2161292 

Note: This analysis assumes that the private sector can absorb all human service clients in these areas. 

The committee received the Department ofHuman 
Services' response to the Auditor's office's comments 
on potential privatization of alcohol and drug abuse 
treatment services. The department does not believe 
the fiscal information presented really reflects what 
the impact of privatization would be, and its specific 
points included the following: 
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1. The department supports a public-private part
nership in providing alcohol and drug abuse 
treatment services. 

2. Additional costs totaling approximately $290,000 
per year would be shifted to other programs 
relating to direct service staff costs that the 
performance review report does not reflect. 



3. The need for an indepth review and analysis on 
a case-by-case basis of services being considered 
for privatization. 

The committee expressed the need for cost esti
mates of outcome studies relating to alcohol and drug 
abuse treatment services and asked that the State 
Auditor's office make available information during 
the next legislative session on the estimated cost of 
outcome studies and the effect of outcome studies on 
alcohol and drug abuse treatment programs of pri
vate providers and the Department of Human Ser
vices. 

Other Reports 
The committee reviewed Minnesota's system of 

providing alcohol and drug abuse treatment services. 
The committee learned that Minnesota's alcohol and 
drug abuse treatment services are provided through 
county negotiated contracts with private providers or 
state hospitals for clients that are eligible for the 
state's general assistance program while North 
Dakota's treatment services are provided through 
regional human service centers. 

The committee received other reports from the 
Department ofHuman Services, state employee orga
nizations, and other organizations regarding the 
committee's study of privatization of government ser
vices and the performance review audit. 

Recommendations 
The committee recommends House Bill No. 1026 to 

require a state agency to submit a report to the Senate 
and House Appropriations Committees during the 
legislative session on any action taken by the agency 
since the last regular legislative session to contract 
with the private sector for services and on any recom
mendations for future privatization of public services. 
The bill further provides that when new positions or 
programs are requested by an agency, the agency 
must report to the Appropriations Committees infor
mation on the consideration given privatization in 
arriving at the request. 

The committee recommends Senate Concurrent 
Resolution No. 4002 to direct the Legislative Council 
to monitor the continued development of a continuum 
of services for the mentally ill and chemically depen
dent, including changes in the role of the State Hos
pital, expanded community services, and the develop
ment of partnerships between the public and private 
sectors for providing alcohol and drug abuse treat
ment services throughout the state. The resolution 
will allow the Legislative Assembly to monitor the 
development of partnerships between the public and 
private sectors relating to alcohol and drug abuse 
treatment services. This resolution also includes the 
recommendations resulting from the committee's 
monitoring services for the mentally ill and chemi
cally dependent during the 1991-92 interim discussed 
earlier in this report. 

CHILD CARE STUDY 
Pursuant to a Legislative Council directive, the 

committee studied child care services provided by 
state agencies and institutions. The directive stated 
that the study is to determine the extent to which 
state agencies and institutions should be involved in 
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providing child care services for children of their 
students or employees. 

Background 
The major reason the Legislative Council directed 

the committee to study child care services at state 
institutions was because the State Hospital, in April 
1991, decided to close its Hilltop Day Care Center 
because oflack offunding for the 1991-93 biennium. 
The day care center at the State Hospital began 
operations in 1966, at which time the State Hospital 
provided space, utilities, meals, and one state em
ployee for the center. Revenues from the center paid 
other operating costs. In 1988 the State Auditor's 
office recommended that the State Hospital deposit 
day care center revenues in the state treasury and 
spend funds for day care operations only after an 
appropriation has been made by the Legislative As
sembly for that purpose. As a result of the State 
Auditor's office recommendation, funding from day 
care fee collections and other hospital revenue for the 
day care center was included in the State Hospital's 
1989-91 appropriation, including9.75 FTE positions. 
After the 1991 Legislative Assembly chose not to 
appropriate approximately $400,000 of general fund 
moneys to pay a portion of the day care center's 
operating costs, the State Hospital chose to discon
tinue the operations of the day care center because it 
determined an adequate amount of revenue could not 
be generated from center operating fees to continue 
operating the center. 

Hilltop Day Care Center 
The committee conducted a tour of the Hilltop Day 

Care Center at the State Hospital and learned that a 
private parents group began operating the center in 
September 1991, and was being charged rent of$750 
per month for the facility. The State Hospital deter
mined the $750 rental amount based on provisions of 
Section 9 of Senate Bill No. 2002, approved by the 
1991 Legislative Assembly, which provided that the 
executive director of the Department of Human Ser
vices may lease real or personal property at the State 
Developmental Center or the State Hospital if the 
lease will result in a net economic gain for the depart
ment. 

The committee received testimony from represen
tatives of the parents board of the Hilltop Day Care 
Center indicating that the center increases the pro
ductivity of State Hospital employees who have chil
dren at the center and improves recruitment and 
retention of State Hospital employees. 

Because of the improved recruitment and reten
tion of employees at the State Hospital due to the 
availability of child care services on the grounds, the 
committee informed the director of the Department of 
Human Services and the Office of Management and 
Budget that the meaning of the term "economic gain" 
used in Section 9 of Senate Bill No. 2002, approved by 
the 1991 Legislative Assembly relating to leases of 
property by the State Hospital, includes the benefits 
of improved recruitment and retention of employees. 
Subsequently, the director of the Department of Hu
man Services determined that the Hilltop Day Care 
Center will be charged $1 per year by the State 
Hospital for the space the center occupies. 



Child Care Services Provided at 
North Dakota State Institutions 

The committee reviewed child care services pro
vided at North Dakota state institutions and reasons 
why certain institutions do not provide child care 
services. The appendix at the end of this report 
presents 1991-92 information on child care services 
provided at North Dakota institutions. 

The child care centers operated by the University 
ofNorth Dakota, North Dakota State University, and 
Mayville State University are a part of each 
university's early childhood education program which 
trains students in early childhood education. Child 
care centers at North Dakota State College of Science, 
Valley City State University, Bismarck State College, 
UNO-Lake Region, State Hospital, and Developmen
tal Center at Grafton are operated under contract by 
private child care providers. 

State-operated child care centers provide various 
developmental programs for the children receiving 
services at the centers including activities based on 
the child's developmental level that allow the chil
dren to practice skills previously learned, to develop 
new skills, and to promote self-assurance and social 
interaction. 

The committee learned that expenses of the cen
ters are paid from fees collected by the center; how
ever, costs relating to space, utilities, and mainte
nance and custodial services are provided at no charge 
to the centers by each institution except for UNO
Lake Region and the Developmental Center at Grafton 
which charge rent in return for the services provided. 
The University of North Dakota, North Dakota State 
University, and Mayville State University, because 
their centers operate as a part of the universities' 
early childhood education programs, also provide a 
center director position at no charge to the center. All 
other institutions that provide child care services 
contract for the services and, therefore, do not employ 
a center director. 

The committee reviewed the following estimated 
costs of space, utilities, custodial and maintenance 
services, and a director's salary and fringe benefits, as 
applicable, for the institutions currently providing 
child care services: 

University of North Dakota 
North Dakota State University 
Mayville State University 
Valley City State University 
Bismarck State College 
UND-Lake Region 
North Dakota State College of Science 
State Hospital 
Developmental Center at Grafton 

$243,600 
$121,722 
$ 69,300 
$ 28,968 
$103,000 
$ 22,000 
$ 18,040 
$ 44,352 
$ 15,408 

The reasons provided why other state institutions 
do not provide child care services include the follow
ing: 

1. No facility is available to house a child care 
center. 

2. The institutions lack funding needed to remodel 
a facility for use as a child care center. 

3. Most students' or employees' child care needs 
are being met by private providers in the com
munity. 
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4. The institution has not formally considered pro
viding such services. 

Other States' Child Care Services 
In response to the committee's request, the Na

tional Conference of State Legislatures arranged for 
a presentation by Ms. Deborah K. Holmes, Families 
and Work Institute, New York, to present informa
tion on experiences of other states in offering child 
care services to state employees and on other child 
care issues. 

The committee learned that California, Massachu
setts, and New York offer the most child care services 
to state employees. In California, 14 centers are 
contracted for with private providers and four are 
operated by state agencies. Those operated by state 
agencies are governed by a parent board and in all 
instances state agencies provide in-kind assistance, 
including space, utilities, and custodial and mainte
nance services. 

New York operates 50 child care centers for state 
employees. Each child care center has its own board 
of directors and is a separate nonprofit organization; 
however, all are under the supervision of a nonprofit 
organization known as Empire State Day Care Ser
vices. Although the centers are not state-operated, 
the state does provide in-kind services, including 
space, utilities, and custodial and maintenance ser
vices. 

Regarding legal liability issues of state-operated 
child care centers, the committee learned that all 
child care centers, including government-operated 
child care centers, need liability insurance coverage 
because of exposure to lawsuits. The high cost of 
liability insurance is a concern with all child care 
centers. State agencies which contract for child care 
services reduce their legal liability because the pri
vate providers are responsible for purchasing liability 
insurance. 

Child Care Center Tours 
In addition to touring the Hilltop Day Care Center 

at the State Hospital, the committee also toured the 
Room to Grow Child Care Center at Bismarck State 
College and the privately operated Early Childhood 
Learning Center in Bismarck. The committee re
ceived reports from the operators of the centers indi
cating the following: 

1. Because centers currently are not meeting the 
demand for infant care, the state should provide 
grants to child care centers to assist in the 
startup costs of providing infant care. 

2. Because of the high startup costs of opening 
child care centers, the state should provide in
terest rate subsidies on loans for initial startup 
costs of child care centers. 

3. Concern was expressed that although all public 
and nonprofit child care facilities and for-profit 
child care family and group facilities receive 
meal assistance under the federal food program 
administered through the Department ofPublic 
Instruction, for-profit child care centers (facili
ties that serve 19 or more children) are not 
qualified for the program. 



Other Reports 
The committee received a report from the Depart

ment of Human Services regarding employer-spon
sored child care centers in North Dakota. The follow
ing schedule compares the number of employer-spon
sored child care centers in North Dakota to surround
ing states: 

North Dakota- 4 
Minnesota- 16 
Montana- 3 
South Dakota - 10 

The committee received other reports from state 
agencies, higher education institutions, child care 
organizations, and individuals indicating that the 
state needs to provide a leadership role in child care 
by providing quality child care services to its employ
ees, child care services provided to state employees 
will reduce absenteeism and increase work quality as 
well as improve the recruitment and retention of 
employees, and child care services provided on higher 
education campuses are important to students with 
children. 

The committee received a report on Headstart 
programs in North Dakota and learned that 14 
Headstart programs are operating in North Dakota, 
four on Indian reservations and the remaining 10 
programs serve 20 counties. The programs serve 
approximately 2,300 children. 

Recommendations 
The committee recommends Senate Bill No. 2026 

to exempt leases of space for child care facilities at the 
State Hospital or Developmental Center at Grafton 
from the requirement that the leases must result in a 
net economic gain for the Department of Human 
Services. 

The committee recommends Senate Bill No. 2027 
to allow state agencies or institutions to provide child 
care services to the children of employees, students, 
or clients of the agency or institution and if space is 
available to any other children. The bill provides that 
the services may be provided only after the head ofthe 
agency or institution determines that there is a need 
for services and that the services will be provided at 
rates that are not less than the average rates charged 
by private child care providers providing comparable 
services in the community. An agency or institution 
may operate a child care center only in space available 
within the facility housing the agency or institution or 
contract with a child care provider for child care 
services in that space. In addition, the bill provides 
that within the limits oflegislative appropriations, an 
agency or institution may provide a salary for a child 
care center director and provide utilities and custo
dial and maintenance services for the child care 
center. 

EXPANDED CHILD CARE STUDY 
In response to the committee's request, the Legis

lative Council chairman approved the expansion of 
the committee's study of child care services provided 
by state agencies and institutions by authorizing the 
committee to apply for a child care financing system 
study grant through the National Conference of State 
Legislatures. 
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The committee's grant application was approved 
and the National Conference of State Legislatures 
hired a consultant (Mr. Victor J. Miller) to conduct a 
study of North Dakota's child care financing system. 
The study focused on ways the state can maximize the 
use of federal funds available for child care services. 

Consultant's Recommendations 
The committee received the consultant's final re

port entitled "Toward Seamless Provision of Child 
Care Services in North Dakota" which contained the 
following recommendations: 

1. Increase reimbursement levels under the four 
federally funded child care assistance programs 
-JOBS Gob opportunities and basic skills), tran
sitional child care, at-risk AFDC (aid to families 
with dependent children), and child care and 
development block grant. The consultant sug
gested that the state charge child care providers 
a $25 per month service fee for each child at a 
child care facility whose family receives child 
care assistance under one of the federal pro
grams. The moneys collected could be used to 
increase the reimbursement levels. 

2. Make reimbursements during absences. 
3. Encourage school districts to expand before and 

after school programs hopefully in coordination 
with other child care providers. 

4. Directly reimburse child care providers for ser
vices rather than reimbursing families for child 
care services. 

5. Improve the coordination of services between 
child care agencies with better information flow. 

6. Use at least some social services block grant 
(Title XX) funding for child care. This would 
potentially make for-profit child care centers 
eligible for the child care food program if25 per
cent of the centers' enrollees are Title XX eli
gible. 

7. Expand transportation services in rural areas. 
8. Continue to review other federal aid for possible 

use for child care. 

Federal Child Care Legislation 
The committee reviewed the following federal child 

care assistance programs: 
1. Child care and development block grant pro

gram. Seventy-five percent of the funding ap
propriated for the block grant is to be used to 
provide child care services for low income work
ing families under a sliding fee scale program 
and 25 percent is to be used for a wide variety of 
activities including developing quality child care 
and increasing the availability of early child
hood development and before and after school 
programs. North Dakota's grant for the 1992 
federal fiscal year is approximately $2.1 million, 
$1.6 million of which is available for the child 
care assistance program and $500,000 for im
proving quality and availability of child care 
services. No state match is required under this 
program. 

2. JOBS Gob opportunities and basic skills). This 
program provides funding for child care assis
tance to individuals receiving federal welfare 
assistance (aid to families with dependent chil-



dren) participating in job training. The state 
must match the federal funds based on North 
Dakota's federal medical assistance percentage 
(FMAP). North Dakota's FMAP for select years 
is as follows: 

Federal 
Fiscal 
Year 
1992 
1993 
1994 

FMAP 
72.75 
72.21 
71.13 

3. Transitional child care. After an individual 
leaves the JOBS program, the individual is 
eligible for the transitional child care assistance 
program. Like the JOBS program, the state 
must match the federal funds based on North 
Dakota's FMAP. Unlike the JOBS program 
however, the client must share in the cost of 
child care based on a sliding fee scale. 

4. At-risk child care block grant. Provides federal 
funds to states with no state match required for 
child care assistance for families at risk of going 
onAFDC. 

The committee learned that projections indicate 
approximately $400,000 of North Dakota's child care 
and development block grant allocation for the child 
care assistance program will not be spent based on the 
current sliding fee scale. The Department of Human 
~ervi.ces reported that it is in the process of increasing 
Its reimbursements under the child care and develop
ment ~lock grant program and projects spending 
apprmamately 90 to 95 percent of the funding avail
able to North Dakota by October 1993. 

Other Reports 
.The commit~ee reviewed school district liability for 

child care semces provided in school buildings. The 
committee learned that based on current law school 
districts wishing to provide before and afte; school 
child care services to children of school age do not need 
a child care license. A school district offering child 
care .services is liable for injuries that are caused by a 
negligent act of a school district employee; however, if 
the employee has not been negligent the school dis
trict would not appear to incur liability. In addition 
a school district providing child care services would b~ 
covered under the school district's liability insurance 
policy through the North Dakota Insurance Reserve 
Fund. 

The committee reviewed child care provider licens
ing requirements relating to training in cardiopulmo
nary resuscitation (CPR). The committee learned 
that current law requires licensed child care facilities 
that care for eight or more children to maintain at 
least one person who is trained in CPR. 

The committee also reviewed CPR training avail
able in North Dakota and found that the American 
Red Cross, North Dakota Safety Council and the 
American Heart Association provide CPR training. 
. The ~ommitt~e received testimony from state agen

cies, child care mterest groups, child care providers, 
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and individuals regarding North Dakota's child care 
financing system, the consultant's recommendations 
and child care issues in North Dakota. Major item~ 
stated in the testimony include: 

1. Con~~ regarding child care providers currently 
receiVIng full payment for services from families 
on child care assistance because the providers 
will not receive additional compensation under 
the increased reimbursement levels but will pay 
the $25 per month fee. A child care provider 
estimated that approximately 50 percent of fami
lies receiving state child care assistance pay the 
full amount. 

2. The ?epartm~nt of Human Services currently 
proVIdes funding for producing and distributing 
a quarterly child care newsletter called The 
Provider which is distributed to all licensed 
and registered providers as well as other human 
service agencies and interested persons. 

3. Concern over the high number of children being 
left at home alone for various amounts of time 
each day in North Dakota. 

4. Lack of adequate licensing requirements on child 
care providers and inadequate child care pro
vider inspections. 

5. The need for the Department ofHuman Services 
t~ provide inservice training for child care pro
VIders and staff including information on appro
priate child care business practices and on fed
er~l and state child care assistance programs. 

6. Reimbursements under child care assistance 
programs should be made directly to child care 
providers rather than to the families. 

Recommendations 
The committee recommends Senate Bill No. 2028 

to establish a proportional monthly service fee of $25 
based on the number ofhours care is provided for each 
child at a child care facility for whom at least a portion 
of the child care costs are paid by the Department of 
Human Services. The bill provides that the fee may 
be charged by the department only when the depart
m~nt directly reimburses child care providers for 
child care costs and when child care providers receive 
financial benefits from the child care assistance pro
grams. 

The committee recommends Senate Bill No. 2029 
to require the Superintendent of Public Instruction 
and the Department of Human Services to provide 
technical and financial assistance to school districts 
developing or providing early childhood services pro
grams and require the Department ofTransportation 
to provide financial assistance from federal transit 
~rograms for developing and operating transporta
tion systems for participants in these early childhood 
services programs. 

The committee recommends: 

1. That Department of Human Services' child care 
reimbursement levels be increased over the fol
lowing current maximums for the following child 
care assistance programs: 



Program 

JOBS (job opportunities 
and basic skills) 

Transitional child care 

At-risk AFDC (aid to 
families with dependent 
children) 

Child care and development 
block grant 

2. That the Department of Human Services use 
funding available under the federal social ser
vices block grant (Title XX) to pay for the prepa
ration and distribution of a quarterly newsletter 
to all child care providers and state and county 
agencies involved in child care in North Dakota. 
The Department of Human Services, beginning 
October 1, 1992, is using social services block 
grant funding to pay for producing and distrib
uting The Provider newsletter. 
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Current Maximum 
Reimbursement 

$200 per month for a child 
under the age of two 

$276 per month for a child 
under the age of two 

$276 per month for a child 
under the age of two 

$276 per month for a child 
under the age of two 

3. That the Department of Public Instruction en
courage all for-profit child care centers that 
have at least 25 percent enrollees who are eli
gible for Title XX or other public assistance to 
apply for assistance under the federal child 
nutrition program. 

The committee recommends Senate Bill No. 2030 
to require all early childhood facilities to maintain at 
all times during which early childhood services are 
provided at least one person who is trained and 
currently certified in cardiopulmonary resuscitation. 



CIDLD CARE CENrERS AT STATE INSTITUTIONS 

Average 
Operated Licensed Age of Registration Meal Charge Employee 

Center Institution By Rent Children Children Daily Rate Fee to Parents Employees Salary 

UND University University $0 100 2.5 $15 $25/child/year $0 3 full time $5.25/hour 
Children's of North through 7 part time 
Center Dakota 5 years 6 student 

teachers (pt) 

Center for North University 0 50 6 weeks 0-2 years- $17.33 $50/family - 0 6 full time $9.00/hour 
Child Dakota through students- $15.60 Refunded after 3 part time 
Development State 6 years 2 years - $16.37 one month 4 student 

University students- $14.73 teachers (pt) 
3 - 6 years - $15.52 

students - $13.97 

Child Mayville University 0 60 2.5 Students - $9 $5/family/year 0 3 full time $5.75/hour 
Development State through Staff- $10 15 work study (pt) 
Center University 5 years Other- $11 1 student 

intern (pt) 

Three North Private 0 35 6weeks 0 - 2.5 years - $13.75 $5/family/once 0 2 full time $4.50/hour 
Seasons Dakota Contract through 2.5 - 6 years - $13.25 6 part time 
Child Care State 6 years 
Center College of 

Science 

Community Valley Private 0 35 6weeks 0 - 2.5 years - $14.50 $12 .50/child/year $5/month 1 full time $4.25/hour 
Child Care City State Contract through 2.5 - 8 years - $12 3 part time 
Center University 8 years 2 student 

teachers (pt) 

Memorial UND-Lake Private $200/ 30 2.5 $11 $25/family/once 0 2 full time $6.00/hour 
Day Care Region Contract month through 1 part time 

11 years 4 work study (pt) 

Room to Bismarck Private 0 60 2.5 Students- $10.40 Students - $25/ 0 1 full time $4.50/hour 
Grow Child State Contract through Others- $11.20 child/once 9 part time 
Care Center College 12 years Others - $40/ 

child/once 

Hilltop State Private $1/year 60 6weeks 0 - 1.5 years - $12.35 $40/child/year or $.80/child/ 3 full time $4.25/hour 
Day Care Hospital Contract through 1.5 - 3 years- $11.50 $50/family/year meal 5 part time 
Center 12 years 3 - 5 years - $10.65 

5 - 12 years - $9.35 

Teddy Bear Developmental Private $650/ 36 6weeks 0 - 2.5 years - $15 0 0 6 full time $4.50/hour 
Day Care Center at Contract month through 2.5 - 6 years- $14 2 part time 
Center Grafton 6 years 



BUDGET COMMITTEE ON HUMAN SERVICES 
The Budget Committee on Human Services was 

assigned four studies. Senate Concurrent Resolution 
No. 4066 directed a review of the state level adminis
tration of the human services delivery system. Sen
ate Concurrent Resolution No. 4029 directed a study 
of the effect of the implementation of the federal 
Americans with Disabilities Act on state and local 
governments. Senate Concurrent Resolution No. 4050 
directed a study of the distribution of federal child 
support enforcement incentive payments received by 
the state. House Concurrent Resolution No. 3002 
directed a study of the implementation ofthe require
ments relating to the Family Support (welfare re
form) and Medicare Catastrophic Coverage Acts to 
determine the Acts' financial impact during the 1993-
95 biennium and to review the effectiveness of changes 
to the system of delivery of public assistance to North 
Dakota families and individuals. 

In addition, Senate Bill No. 2001 (1991) provided 
that the State Auditor's office is to conduct perfor
mance reviews of the Department ofHuman Services 
during the 1991-93 biennium utilizing at least one 
full-time equivalent position and to present resulting 
reports to the Budget Committee on Human Services. 

Committee members were Senators Tim Mathern 
(Chairman), Russell T. Thane, and Jim Yockim and 
Representatives Bruce E. Anderson, Ronald A. Ander
son, Merle Boucher, Jim Brokaw, Judy L. DeMers, 
Gereld F. Gerntholz, Rod Larson, Jeremy Nelson, 
Ron Nichols, Dagne B. Olsen, Ken Svedjan, and 
Harold N. Trautman. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

REVIEW OF STATE LEVEL 
ADMINISTRATION 

OF THE HUMAN SERVICES SYSTEM 
Senate Concurrent Resolution No. 4066 directed a 

study of the human services delivery system. The 
Legislative Council recommended the system be stud
ied but by motion limited the scope of the study to the 
state level administration of human services. 

Background 
The Department of Human Services, established 

by reorganization on January 1, 1982, has an appro
priation totaling $850.7 million for the 1991-93 bien
nium, of which $253.4 million is from the general 
fund, and 2,438 authorized full-time equivalent (FTE) 
employees. The department includes the Develop
mental Center at Grafton and the Jamestown State 
Hospital. Numerous studies have been conducted of 
the department and its predecessors, the Social Ser
vice Board and the Public Welfare Board, beginning 
with a review by the firm of Touche Ross in 1970. 

The 1989-90 Budget Committees on Long-Term 
Care and Human Services conducted a joint review of 
alternatives for restructuring the human services 
delivery system in North Dakota, which included a 
review of other states' human services delivery sys
tems and a county social services time study, and 
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resulted in a recommendation of 1991 Senate Bill 
No. 2033 encouraging the voluntary establishment of 
multicounty social service districts. 

The 1985-86 Budget Committee on Human Ser
vices studied the consolidation of services provided by 
the Department of Human Services and the relation
ship between the department, the county social ser
vice boards, and mental health services. The study 
was conducted by Dr. Kenneth Dawes, University of 
North Dakota, who in his report summarized the 
strengths and weaknesses of the current human ser
vices delivery system as follows: 

Strengths 

Organizational structure 
Physical facilities 
Working conditions 
Comprehensive services 
Lack of duplication 
Dedicated staff 
Competent staff 
Quality services 
Supportive community 
Service philosophy 

Weaknesses 

Lack of coordination 
Administrative structure 
Ineffective leadership 
Political climate/control 
Lack of goals and priorities 
Closed decisionmaking 
Limited planning 
Poor needs assessments 
Lack of training 
Lack of evaluation of 

programs 
Underutilized programs 
High caseloads 
Lack of outreach services 
Lack of public awareness 

The 1985 Dawes report included 21 recommenda
tions that the committee adopted and recommended 
in Senate Concurrent Resolution No. 4003 (1987) 
urging, in part, the Department ofHuman Services to 
place priority on improving coordination and commu
nication; define the roles and responsibilities of ad
ministrators; develop a systemwide statement of pur
pose, goals, and objectives; institute a formal, compre
hensive, and objective needs assessment process; and 
regularly review all programs for recommending con
tinuance, deletion, transfer, or modification. 

Dawes Update of 1985 Recommendations 
The committee, in its review of the state level 

administration of human services, contracted with 
Dr. Kenneth Dawes who provided the committee a 
historical review of the development of social services 
in North Dakota and of the Department of Human 
Services. Dr. Dawes also conducted a review of the 
status of the Department of Human Services' imple
mentation of the 1985 Dawes recommendations re
garding the provision of human services in North 
Dakota. Dr. Dawes conducted interviews of person
nel of the department and county social service agen
cies. The committee received Dr. Dawes' report on 
the status of the implementation of the 1985 recom
mendations. 

Summary of Interview Responses 
The following is a listing ofDr. Dawes' 1985 recom

mendations and his summary of observations made 
by persons interviewed regarding the current status 
of the recommendations: 



1. Improved coordination within the department 8. Leadership within the organization be enhanced 
and with the external community be a top prior- by identifying strengths and weaknesses of ad-
ity for all levels of departmental administration. ministrators and providing necessary training. 

Significant improvement in coordination has Administrative training is and has been made 
occurred although there could be additional im- available to those persons interested in receiv-
provement, especially between the central office ing that type oftraining; however, a more basic 
and regional human service centers and be- issue relates to the lack of equitable career 
tween the central office and county social service ladders for clinicians and therapists. 
boards. 9. A departmentwide statement of purpose, goals, 

2. Coordination be enhanced by developing glossa- and objectives be developed. 
ries and other training, handbooks, and manu- The department appears to have complied with 
als. this recommendation through developing its stra-

The department is making a continued effort to tegic planning document and the essential ser-

comply with this recommendation although vices plan. Many employees, however, are not 

much remains to be accomplished. fully aware of the content of this strategic plan-
ning document and view it as a state office 

3. The department conduct an indepth study of creation. 
communication channels and identify constraints 

10. Recommended that prior to instituting new poli-to accurate, effective, and speedy communica-
tion. cies and procedures, input be secured from those 

persons who will actually institute the policies. 
Communication has generally improved within The department has made considerable effort to the system, especially within the human service 
centers, although problems still occur at times, 

comply with this recommendation and the effort 

especially in communications between the cen- should be continued and expanded and 

tral office and human service centers and be-
timeframes for input be made more reasonable. 

tween the central office and county social service Also, input should be taken seriously and feed-

boards. 
back should be provided regarding that input. 

4. Responsibilities of regional centers and the conn-
11. Comprehensive planning be instituted on a 

systemwide rather than a programmatic or grant 
ties be specified in formal annual joint memo- fund basis. 
randums of understanding. 

The issues giving rise to this recommendation 
There is widespread support for the concept of 
comprehensive planning but also a recognition 

have dissipated and those counties that have of the difficulties encountered in conducting 
seen value in such memorandums of under- such planning in light of uncertainty offunding, 
standing have one in place and those that see no constant emergence of new needs, conflicting 
value for such a memorandum operate on a more federal and state regulations, complexity of the 
informal yet cooperative basis. human service system, and the personal view-

5. Regional administrators and staff develop in- points of advocacy groups and staff members. 

creased linkages with community services. The department is slowly moving toward a more 
comprehensive approach to planning but plan-

Working relationships with private provider ning is still largely conducted at the program 
agencies and referral agencies are generally and division level. It was suggested a closer 
good but this is most evident at the case plan- linkage between the service programs and the 
ning and service delivery level. economic assistance programs be established 

6. Each region develop public information bro-
through joint planning. 

chures. 12. A formal needs assessment process be adopted 

Efforts have been made to comply with this 
and conducted on a systemwide basis. 

recommendation and updated brochures are in Progress has been made in complying with this 
various stages of development. It was suggested recommendation but much additional work needs 
the public media be utilized to inform the public to be done. There needs to be a clear understand-
concerning the services that are available ing of the extent of need that exists in the 
through the human services delivery system. community and the state and the needs assess-

7. The roles and responsibilities of each of the 
ment process must address the complex needs of 
clients. 

administrative positions be clearly defined and 
13. Existing programs and services be periodically every effort be made to minimize unnecessary 

duplication. and regularly reviewed. 

Most persons interviewed indicated they under- Currently a formal, regular review process for 

stand the chain of command and know the ap- programs does not exist although some program 

propriate person to contact when confronted review occurs through the budget process. 

with an issue; this was especially evident in the 14. A study of staff caseloads be made in order to 
counties and the human service centers. determine appropriate standards and equities. 
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Interviewees expressed support for the concept 
of caseload standards and acknowledged the 
department has made some headway in this 
area but it was perceived as piecemeal. There 
was recognition that fiscal constraints drive the 
system but the need to serve clients is ethically 
of paramount importance. Therefore, establish-
ing caseload standards may be an exercise in 
futility that results in a lowering of morale 
rather than increasing morale. 

15. Each regional office develop a plan for promot-
ing outreach. 

Significant efforts have been made to comply 
with the recommendation although there is not 
unanimity. Some human service centers appear 
to be more outreach oriented than others; this 
differential may be related to the service phi-
losophy of the center director and staff. 

16. The department place greater emphasis on pro-
viding public information about departmental 
programs. 

Increased efforts in providing public informa-
tion concerning the services and programs avail-
able is supported. The effort must be balanced 
against the potential cost and the danger of 
raising consumer expectations beyond the abil-
ity of the department to deliver services. The 
effort should be to inform the public about issues 
relating to human services. 

17. A thorough review of the Vocational Rehabilita-
tion Division and staff be conducted to deter-
mine why many staff indicate a high level of 
dissatisfaction. 

The department has apparently taken a number 
of significant steps to address this recommenda-
tion, it appears that the level of dissatisfaction 
among vocational rehabilitation staff is greatly 
diminished, and it appears the cooperation be-
tween vocational rehabilitation staff and other 
human service center employees is good. 

18. Greater emphasis be placed on evaluative re-
search and an information system designed as a 
tool for staff be developed. 

The department has expended some effort in 
meeting this recommendation; however, evalu-
ative research continues to hold a low priority 
within the system. An increased effort should be 
expended in research and the development of 
client satisfaction surveys on a statewide basis. 
The ARIS system received mixed reviews; if the 
data is valid, it should be tapped as a major 
source of research activity. The department has 
developed a few contracts with the higher educa-
tion community to conduct studies or analyze 
data and that linkage should be encouraged and 
expanded to facilitate mutually advantageous 
research efforts. 

19. Staff members be regularly evaluated, includ-
ing administrators at all levels, to determine 
levels of functioning, strengths, and weaknesses. 
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This recommendation has been met, at least 
partially, as employees are evaluated on a regu
lar basis and use of the critical job elements 
system permits individualizing the evaluation 
to the staff members' unique responsibilities. 
However, a formal method has not been devel
oped to provide input into administrators' evalu
ations. 

20. A career development plan be designed for each 
staff member and that staff development oppor
tunities be provided to each staff member in 
keeping with the plans. 

Career development planning appears to occur 
only on an informal basis and career planning is 
inhibited by the lack of training funds, the lack 
of career ladders in both clinical services and 
administration, and uncertainty concerning the 
future of the organization offunding. 

21. A study be made to determine if staff salaries are 
equitable and competitive with salaries pro
vided by similar organizations providing similar 
services. 

There is continued dissatisfaction regarding 
salary levels and the lack of a reasonable pay 
grade step system. Salaries are considerably 
higher in the private sector and the perception is 
that the public sector has become a "training 
ground" for the private sector. There is also a 
concern that the public views public employees 
in a demeaning manner and views state and 
county government as inefficient and ineffective 
which affects employee morale and results in a 
loss of quality employees. 

Emerging Trends 
In addition, Dr. Dawes provided the committee 

with the following information on emerging trends 
regarding the delivery of human services in North 
Dakota during the next decade: 

1. Changing demographics - an increasing per
centage of elderly. 

2. Urbanization of population. 
3. Changing patterns of family structure- more 

single-parent households. 
4. Increasing private-state-federal relationships. 
5. Increased demand for home-based and personal 

services. 
6. Impact of health care costs and technology on 

human services. 

Dawes 1991 Recommendations 
Dr. Dawes, as a result ofhis review of the status of 

the department's implementation of his 1985 recom
mendations, recommended the Department of Hu
man Services make several changes. The State 
Auditor's office, in its performance review of the 
department discussed later in this report, was asked 
to comment on Dr. Dawes' recommendations. 
Dr. Dawes' recommendations and the State Auditor's 
comments are summarized as follows: 

1. The department should strengthen its current 
efforts to mold the department into an inte
grated, cohesive organizational structure with a 
common mission and purpose. The State 



Auditor's office findings are consistent with this 
recommendation and conclude there is a lack of 
strategic planning as anongoingdepartmentwide 
effort and total quality management should ad
dress this area. 

2. The administration of the department should 
develop and implement a plan for recruiting, 
training, rewarding, developing, and retaining 
quality personnel. The State Auditor's office 
concurs and recognizes that a plan for training 
departmental personnel does not exist on a 
systemwide basis. 

3. The administration of the department should 
develop and expand collaborative efforts with 
higher education institutions in the areas of 
evaluation, research, training, and consulta
tion. The State Auditor's office did not review 
this area, but suggests that the Research and 
Statistics Division may be affected by the imple
mentation of total quality management and its 
role should be considered in developing efforts 
with higher education institutions. 

4. The administration of the department should 
develop and expand efforts with private provid
ers, public agencies, schools, and hospitals in 
developing systemwide human services, plan
ning, and needs assessment. The State Auditor's 
office recommends that the department develop 
guidelines on its relationships with agencies 
and groups. 

5. The administration of the department should 
increase efforts to coordinate the activities ofthe 
service programs with the economic assistance 
programs. The State Auditor's office identified, 
as an area for future study, the relationship 
between the department and county social ser
vices. 

6. The administration of the department should 
foster an internal decisionmaking process that 
is rooted in adherence to the mission of the 
organization and focuses on the needs of North 
Dakota citizenry. The State Auditor's office 
recommends the department develop a human 
service plan to be used as an effective planning 
document and that the leadership of the depart
ment take a proactive stand favoring strong 
relationships between organizational units. In 
addition, the State Auditor's office recommends 
that specific criteria be used to judge the success 
of the implementation of total quality manage
ment. 

7. The administration of the department should 
establish a mechanism for anticipating future 
needs and conceptualizing potential approaches 
to meeting those needs. The State Auditor's 
office concurs with this recommendation and 
recommends that the department update the 
executive manual, paying specific attention to 
the role the cabinet fulfills in executive planning 
and decisionmaking functions. Also, the State 
Auditor's office recommends that the cabinet 
organize regular ongoing strategic planning ses-
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sions and policy be developed to define the role 
of the quality council. 

State Auditor's Office Performance Review 
of the Department of Human Services 

The committee encouraged the State Auditor's 
office to conduct a performance review of the Depart
ment of Human Services' mission, goals, and objec
tives; administrative structure; and quality assur
ance functions. Senate Bill No. 2001 (1991) required 
the State Auditor's office to conduct performance 
reviews of the Department ofHuman Services during 
the 1991-93 biennium and present resulting reports 
to the committee. 

The State Auditor's office performance review rec
ommendations are as follows: 

A Mission, Goals, and Objectives 
1. The department update its executive policy 

manual, clarifying the roles and responsibili
ties of the executive director and the cabinet, 
especially as the cabinet fulfills executive 
planning and decisionmaking functions. 

2. The department formalize and document its 
strategic plan identifying its mission, the 
various organizational goals, and the plan
ning process for long-range and short-range 
plans. 

3. The cabinet utilize the principles of strategic 
planning to meet identified objectives; to 
assess problems and opportunities for ac
tion; and to generate, evaluate, and select 
alternative strategies. 

4. The department submit its agency biennial 
report by December 1 for each year required. 

B. Administrative Structure 
1. The department develop an organizational 

chart accurately reflecting decisionmaking 
and span of control, organizational balance, 
and functions and relationships of the orga
nizational units. 

2. The department develop guidelines regard
ing relationships with agencies and groups 
including an understanding of the expecta
tion of departmental employees. 

3. Leadership of the department take a proactive 
stand to develop strong relations between all 
organizational units, especially those that 
work on common projects or serve common 
populations. 

4. The Research and Statistics Division of the 
Department of Human Services be reviewed 
as a part of any review of implementation of 
total quality management. 

5. The department develop standards against 
which to measure and evaluate the imple
mentation of total quality management. 

6. The department make a high priority the 
examination of the span of control of manag
ers of the various offices and divisions in light 
of the development of total quality manage
ment. 



C. Quality Assurance 
1. The department review and update all ad

ministrative rules that implement statutory 
licensing obligations. 

2. The department develop policies and proce
dures for the review of the licensure of hu
man service centers. 

3. Case files be developed and maintained by an 
individual in charge of the licensing review 
process and the files include relevant infor
mation on each center. 

4. Supervisory or consultant recommendations 
regarding a particular case be documented in 
the case file. 

5. The department's strategic plan include a 
charter for the quality council. 

D. Other Areas 
The committee had specific questions regarding 

the State Auditor's performance audit which were 
answered as follows: 

1. No legislative changes are required to imple
ment the State Auditor's recommendations. 

2. The State Auditor's office was unable to de
termine financial costs and benefits of the 
recommendations. 

3. The State Auditor's office was unable to de
termine the fiscal impact of the recommen
dations for the 1993-95 biennium. 

Other Testimony 
In addition, the committee also received testimony 

from interested persons, including recipients and 
members of the Human Services Advisory Board, 
regarding the administration of human services. The 
committee learned from the Department of Human 
Services: 

1. The department has been efficient and effective 
in its administration of human services. 

2. A lack of sufficient administrative staff prevents 
regular proactive planning. 

3. A total quality management function is being 
implemented in the department. 

4. A strategic planning document has been devel
oped to guide the department's operations and 
long-term planning operations. 

5. The department's administrative structure 
should be reviewed regularly. 

6. The leadership capabilities of senior depart
mental managers should be improved. 

7. The department plans to implement Dr. Dawes' 
recommendations by continuing the develop
ment of total quality management and request
ing additional funding for evaluative research, 
employee recognition, strategic planning, data 
processing coordination, and needs assessment. 

The committee received information from the De
partment of Human Services on client satisfaction 
surveys, current evaluative research, and clients ex
iting the human service system. 
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Total Quality Management 
After the 1991 Legislative Assembly, the Depart

ment of Human Services began implementation of a 
total quality management initiative. The committee 
learned total quality management is a management 
system placing people as important customers and 
customer satisfaction as an organization's primary 
goal. The system is designed to establish a work 
environment in which everyone can work effectively, 
break down the barriers between departments, and 
improve the organization's performance. 

The committee learned the Department of Human 
Services has identified five concepts of total quality 
management: 

1. Commitment. 
2. Customer focus. 
3. Teamwork. 
4. Communication. 
5. Long-term strategic thinking. 

Representatives of the Department ofHuman Ser
vices reported the department is committed to the 
implementation of a total quality management sys
tem that will take five to seven years. The implemen
tation of total quality management is expected to 
assist the Department of Human Services in serving 
the citizens of North Dakota and in addressing many 
of the recommendations made by Dr. Dawes. 

The estimated cost ofthe initiative is $267,000 for 
the 1991-93 biennium of which $67,000 is from the 
general fund. This cost was not anticipated by the 
1991 Legislative Assembly and was made available 
by departmental rebudgeting. The 1991-93 costs 
include salaries for a .5 FrE administrator and con
sultant and related travel costs. The department is 
implementing a "train the trainer" concept of total 
quality management instruction where some depart
mental personnel are trained in the total quality 
management principles and in turn train other de
partmental staff. A budget of $150,000, including 
approximately $38,000 from the general fund, is re
quested by the department for the 1993-95 biennium. 

Recommendations 
The committee recommends Senate Concurrent 

Resolution No. 4003 to encourage the Department of 
Human Services to continue the development of a 
total quality management initiative. The Legislative 
Council is to monitor the department's progress in the 
implementation of this initiative during the 1993-94 
interim, including receiving information on the hu
man service areas affected by total quality manage
ment, and the related costs and benefits of total 
quality management. Total quality management 
concepts identified in the resolution include: 

1. Achieving success requires management to be 
committed to total quality management and to 
conduct a systematic review of the implementa
tion progress. 

2. Focusing on service recipients and North Da
kota citizens by identifying and prioritizing ser
vice needs, satisfying priority needs, and im
proving the quality and efficient delivery of 
services. 

3. Encouraging employees to use teamwork to rec
ommend change, providing training to enhance 



employee skills, and stimulating employees by 
reward and recognition of superior performance 
in quality improvement. 

4. Communicating and coordinating the provision 
of services by communicating quality goals to 
the citizens and the Legislative Assembly, pro
viding services more efficiently, and encourag
ing cooperation within the agency and with 
providers and political subdivisions. 

5. Long-term strategic planning to identify long
term needs of the citizens ofNorth Dakota and 
to develop goals to meet those needs. 

Senate Concurrent Resolution No. 4003 also states 
that the total quality management concepts are ex
pected to: 

1. Mold the department into a cohesive organiza
tional structure with a common mission and 
purpose. 

2. Provide employee incentives to reward quality 
performance. 

3. Emphasize strategic planning to place a greater 
emphasis on needs assessment. 

4. Improve coordination and consultation as a re
sult of increased communication among depart
mental divisions. 

5. Develop an internal decisionmaking process 
adhering to the mission of the department and 
focusing on the needs of North Dakota citizens. 

6. Establish a mechanism for anticipating future 
needs and conceptualizing potential approaches 
to meeting those needs. 

The committee also recommends Senate Concur
rent Resolution No. 4004 to encourage the Depart
ment of Human Services to implement recommenda
tions to improve its administrative structure to pro
vide quality and efficiency in the human service 
delivery system and to report to the Legislative Coun
cil. The Legislative Council is to monitor the imple
mentation of the recommendations. The committee 
considered the recommendations of Dr. Dawes and 
the State Auditor's office in developing the resolution. 

Senate Concurrent Resolution No. 4004 encour
ages the Department of Human Services to: 

1. Strengthen its efforts to mold an integrated, 
cohesive organizational structure with a com
mon mission and purpose, including defining 
the division directors' roles within the depart
ment, developing a mechanism for advocacy 
groups to have input regarding budget needs, 
and deciding whether programs should be es
tablished based on a client or program perspec
tive by the use of methods including total quality 
management principles and concepts. 

2. Develop and implement a plan for recruiting, 
training, rewarding, and retaining quality per
sonnel, including development of career ladders 
for both administrative and clinical personnel. 

3. Develop and expand efforts with higher educa
tion institutions in the areas of evaluation, re
search, training, and consultation. 

4. Develop and expand collaborative efforts with 
private providers, public agencies, schools, and 
hospitals to develop a systemwide planning and 
needs assessment, including developing meth
ods to determine outcomes and to measure suc
cess of contractual services. 
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5. Increase efforts to coordinate the activities of 
the service programs with the economic assis
tance programs through joint planning and con
sultation. 

6. Develop an internal decisionmaking process in 
line with the mission of the organization and 
focusing on the needs of North Dakota citizens. 

7. Establish a mechanism for anticipating future 
needs and conceptualizing potential approaches 
to meeting these needs. 

8. Clarify roles and responsibilities of the execu
tive director and the cabinet and formalize and 
document the department's strategic plan iden
tifying mission, goals, and the planning process 
for long-range and short-range plans. 

9. Develop an updated organizational chart re
flecting decisionmaking and span of control, 
make an active effort to develop strong relation
ships among organizational units, make an ac
tive effort to more clearly define the role and 
utilize the services of the Human Services Advi
sory Board, and develop guidelines regarding 
departmental relationships with other agencies 
and groups. 

10. Develop standards against which to measure 
and evaluate the implementation of total qual
ity management and make a high priority a 
review of departmental managers' span of con
trol in light of the development of total quality 
management. 

11. Develop and expand efforts to involve consum
ers in planning services and conducting outcome 
studies to determine the Department of Human 
Services' effectiveness in meeting the needs of 
consumers. 

STUDY OF THE IMPACT OF THE 
AMERICANS WITH DISABILITIES ACT 
Senate Concurrent Resolution No. 4029 directed a 

study of the Americans with Disabilities Act and its 
expected impact on state and local governments. In 
January 1990, Congress passed Public Law 101-336 
referred to as the "Americans with Disabilities Act," 
which became effective in July 1992 for employers 
with 25 or more employees. The resolution states as 
reasons for the study that the Act will require exten
sive changes for compliance at the state and local 
government level, the cost of these changes may have 
a tremendous fiscal impact on state and local govern
ments, and it will be necessary to educate state and 
local officials of the effects of the Act on their entities. 

Background 
Senate Bill No. 2004 (1991) appropriated $150,000 

to the Office of Management and Budget ($100,000 
from the general fund and $50,000 from the state aid 
distribution fund) for one FTE position and related 
costs to administer the Americans with Disabilities 
Act and the building code program beginning Janu
ary 1, 1992. 

The following is a summary of the major titles of 
the Americans with Disabilities Act: 

Title I - Employment. Provides that employers with 
25 or more employees (15 employees by 
July 26, 1994) may not discriminate against 



qualified individuals with disabilities. 
Employers must reasonably accommodate 
the disabilities of qualified applicants or 
employees, unless undue hardship would 
result. This became effective on July 26, 
1992, for employers with 25 or more em
ployees. 

Title II - Public Services. State and local govern
ments may not discriminate against quali
fied individuals with disabilities and new 
construction and alterations to existing 
facilities must be accessible. Existing fa
cilities must meet program accessibility 
requirements consistent with Section 504 
of the Rehabilitation Act of 1973. This 
became effective on January 26, 1992. 

Title III - Public Accommodations. Public accommo
dations such as restaurants, hotels, the
aters, doctors' offices, retail stores, muse
ums, libraries, parks, private schools, and 
day care centers may not discriminate on 
the basis of disability. This provision be
came effective on January 26, 1992. 
Title III also includes specific prohibitions 
on discrimination and transportation ser
vices provided by private entities. 

Also, physical barriers in existing facilities 
must be removed if readily achievable. If 
not, alternative methods of providing ser
vice must be offered if those methods are 
readily achievable. New construction in 
public accommodations and commercial 
facilities must be accessible (effective Janu
ary 26, 1993). 

Alterations to existing facilities must be 
accessible. When alterations to primary 
function areas are made, an accessible path 
of travel must be provided to the altered 
area, and the restrooms, telephone, and 
drinking fountains serving the altered area 
must also be accessible to the extent that 
the added accessibility costs are not dispro
portionate to the overall alteration costs 
(effective January 26, 1992). 

Elevators are not required in newly con
structed or altered buildings under three 
stories or with less than 3,000 square feet 
per floor, unless the building is a shopping 
center, mall, or health care provider's office 
(effective January 26, 1992). 

New buses and other vehicles (except auto
mobiles) operated by private entities must 
be accessible or the system in which ve
hicles are used must provide individuals 
with disabilities a level of service equiva
lent to that provided to the general public 
(for vehicles ordered after August 25, 1990). 

Title IV- Telecommunications. Telephone compa
nies must provide telecommunications re
lay services for hearing-impaired and 
speech-impaired persons 24 hours per day 
by July 26, 1993. 
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Governor's Americans with 
Disabilities Act Consortium 

The Governor, by directive, established a 22-mem
ber consortium to study the Americans with Disabili
ties Act, to provide recommendations regarding which 
governmental agencies should have responsibility 
and authority for implementation of the Act, to assist 
in providing necessary training, to identify statutory 
changes necessary to implement the Act, and to iden
tify related fiscal impacts. Consortium members 
include private citizens and representatives of the 
Anne Carlsen School, School for the Deaf, Depart
ment of Human Services, office of the Attorney Gen
eral, Job Service, Insurance Department, Labor De
partment, Department of Transportation, Central 
Personnel and Information Services Division of the 
Office of Management and Budget, and the Office of 
Intergovernmental Assistance. 

At each committee meeting, the committee re
ceived progress reports from the Governor's consor
tium regarding the status of the implementation of 
the Americans with Disabilities Act and suggested 
changes to current law to assist in the implementa
tion of the Act, including the following: 

1. All state agencies have identified an Americans 
with Disabilities Act coordinator. 

2. Representatives of the Office of Intergovern
mental Assistance and the Central Personnel 
Division of the Office of Management and Bud
get provided Americans with Disabilities Act 
training regarding the employment require
ments, and the necessary changes required of 
state and local governments and public accom
modations to state agency coordinators, other 
state and local government employees, private 
citizens, and representatives of companies pro
viding public accommodations. 

3. An Americans with Disabilities Act clearing
house was established to provide referrals and 
information regarding the Act. 

4. The 1993-95 budget requests for Americans with 
Disabilities Act related capital improvements at 
state agencies and institutions total $4.2 mil
lion, of which $3.3 million is from the general 
fund. 

5. State law be amended or repealed to make state 
law compatible with the Act. 

6. Legislation be introduced to provide for a tele
communications relay system for the hearing 
impaired, to provide related specialized tele
communications equipment to persons in need 
ofthe equipment, and to provide for an excise tax 
to fund the program. 

At the last committee meeting, representatives of 
the Governor's Americans with Disabilities Act Con
sortium informed the committee the accessibility 
guidelines referred to in the proposed committee bill 
draft are being revised which may require an amend
ment to the bill during the 1993 Legislative Assem
bly. 

Other Testimony 
Representatives of the North Dakota Board of 

Architecture expressed concern with the requirements 
of the bill draft amending North Dakota Century 



Code (NDCC) Section 48-02-19 relating to requiring 
written statements by architects of compliance with 
Americans with Disabilities Act requirements for 
public buildings. 

Recommendations 
The committee recommends House Bill No. 1027 to 

make statutory changes for compatibility with the 
Americans with Disabilities Act which are summa
rized as follows: 

1. Creates a new section regarding accessibility 
standards providing that every building or facil
ity subject to the Americans with Disabilities 
Act must conform to the Americans with Dis
abilities Act accessibility guidelines. 

2. Repeals NDCC Sections 23-13-12, 23-13-13, and 
40-31-01.1, regarding handrails in bathrooms, 
bathroom dimensions, and ramped curbing for 
wheelchairs because these requirements are ei
ther met or exceeded by the Americans with 
Disabilities Act. 

3. Amends three NDCC sections for compatibility 
with the requirements of the Act: 
a. Section 23-13-04, relating to doors on school

houses, churches, and public buildings. 
b. Section 39-01-15, relating to parking spaces 

for mobility-impaired persons. 
c. Section 48-02-19, requiring public buildings 

and facilities to be usable by the physically 
disabled. Section 48-02-19 is amended to 
remove language that conflicts with the re
quirements of the Americans with Disabili
ties Act and requiring governing bodies of 
political subdivisions to obtain a statement 
from an architect that plans for a public 
building or facility meet the guidelines of the 
Americans with Disabilities Act. 

The committee noted that attention should be 
given during the 1993 Legislative Assembly to ad
dressing the concerns of the North Dakota Board of 
Architecture regarding requiring written statements 
from architects regarding building compliance with 
the Americans with Disabilities Act and to address
ing any changes required relating to the pending 
changes to accessibility guidelines. 

The committee also recommends House Bill 
No. 1028 to establish a program to provide specialized 
telecommunication services and equipment to the 
communications impaired and providing for a tele
phone excise tax to fund the program. The bill 
provides that: 

1. The Information Services Division of the Office 
of Management and Budget is to have responsi
bility for administration of the program. 

2. The program is to make available telecommuni
cations relay service to persons who are commu
nications impaired to allow them to communi
cate via the telecommunications network with 
noncommunications-impaired persons. 

3. The Vocational Rehabilitation Division of the 
Department of Human Services is to determine 
eligibility and provide specialized telecommuni
cations equipment to meet the needs ofindividu
als who are communications impaired. 
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4. A telephone access line excise tax not to exceed 
25 cents per telephone line per month will be 
charged, with the tax determined annually by 
the Information Services Division based on avail
able cost data of providing intrastate telecom
munications relay service. 

5. The excise tax is to be deposited in a telecommu
nications services account for the communica
tions impaired. 

6. Local exchange companies or radio communica
tion service providers will be allowed to deduct 
and retain five percent of the total excise tax 
billed and collected each month to cover admin
istrative costs. 

7. A total of $1,710,000 from the telecommunica
tion services account is appropriated for the 
1993-95 biennium to the Information Services 
Division of the Office of Management and Bud
get to implement the Act. The Information 
Services Division estimates $600,000, or 10 cents 
per telephone access line, will be required for the 
provisions of the telecommunications relay ser
vice and the remainder, up to $1,110,000, if the 
maximum 25 cents is charged, would be avail
able for specialized telecommunications equip
ment for the communications impaired. 

8. The administrator of the program is to provide 
reports to the Budget Section regarding imple
mentation ofthe excise tax, specialized telecom
munications equipment expenditures, and the 
status of the appropriation. 

STUDY OF CHILD SUPPORT 
ENFORCEMENTINCENTWE 

ALLOCATIONS 
Senate Concurrent Resolution No. 4050 directed a 

study of the distribution of child support enforcement 
incentive payments received by the state from the 
federal government. 

Background 
The United States Department of Health and Hu

man Services provides incentive payments to the 
states based on the efficiency and effectiveness of 
state and local child support enforcement programs. 
Currently North Dakota retains 25 percent of the 
federal incentive payments to be used for state ad
ministrative costs, with 75 percent of the incentive 
payments distributed to local child support enforce
ment units. 

The 1991-93 appropriation for the Department of 
Human Services includes a total of $2.4 million of 
federal child support enforcement incentive payments, 
of which $600,000 (25 percent) is retained by the state 
and $1.8 million (75 percent) is distributed to coun
ties and regional child support enforcement units. 

The State Office of Child Support Enforcement in 
the department provides direct and support services 
to the regional child support enforcement units. The 
cost of this support for the 1991-93 biennium is 
$3.7 million paid by the state. In addition, the state 
pays 50 percent, or $844,000, ofthe nonfederal share 
of the regional administrative costs with the counties 
payingtheremaining50 percent. Thefederalgovern
ment pays $3.3 million of the $5 million of total re
gional administrative costs. Counties statewide re-



ceive $1.8 million of incentive moneys while incur
ring related enforcement costs of$844,000 during the 
1991-93 biennium. 

The 1991-93 Department of Human Services ap
propriation includes a total of$12.1 million from IV
D collections, including $11 million for the aid to 
families with dependent children (AFDC) program 
and $1.1 million for the foster care program. These 
amounts represent the child support collections to be 
received and applied to offset previous AFDC and 
foster care payments. 

The committee received information on North 
Dakota's child support enforcement program that is a 
state-supervised, county-administered program, in
cluding statistical information on program expendi
tures, program incentives and expenditures, and child 
support collections by county. In addition, the com
mittee reviewed information on child support en
forcement programs in neighboring states. Minne
sota has a state-supervised, county-administered pro
gram and all federal incentive moneys are provided to 
the county child support programs. South Dakota has 
a state-supervised, state-administered program and 
all federal incentive moneys are retained by the state, 
and Montana has a state-supervised, state-adminis
tered program and the majority of the incentive pay
ments are retained by the state. 

Testimony 
The committee received testimony from interested 

persons, regional child support enforcement person
nel, and the Child Support Enforcement Division of 
the Department of Human Services regarding cur
rent procedures for child support enforcement and 
the allocation of federal child support incentive pay
ments. The Department of Human Services sug
gested the following options be considered for the use 
of the incentive moneys: 

1. Retain the current incentive distribution method, 
75 percent to the counties and 25 percent to the 
state. 

2. Allocate the incentives based on the nonfederal 
share of regional office expenditures, 50 percent 
state and 50 percent county. 

3. Allocate the incentives based on the respective 
share of the costs of operating the statewide 
child support (IV-D) program. Currently, the 
state pays 72 percent of the total nonfederal 
costs and the counties pay 28 percent. 

4. Require the state to pay the local expenses of 
administration of the child support enforcement 
program and allow the state to retain all the 
incentives. If the political subdivisions were not 
participating in the costs of the program, no 
incentives would need to be passed through. 

5. Require that all incentives paid by the federal 
government be spent on children's programs. In 
order to adopt this recommendation, the state 
should retain all the incentives. The Legislative 
Assembly through the appropriation process 
could then determine how best to invest the 
incentive funds in children's programs. 

A representative of the North Dakota Family Sup
port Council suggested that one percent of the federal 
child support incentive payments be provided for 
training child support enforcement personnel. This 
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would provide approximately $24,000 each biennium. 
Representatives of the Office of Management and 

Budget proposed the incentive moneys be allocated on 
a priority basis as follows: 

1. Pay the state's costs of the child support enforce
ment program. 

2. Provide for one percent of the incentive moneys 
to be set aside for training of child support 
enforcement personnel. 

3. Any remainder earmarked for social services 
programs. 

Recommendation 
The committee recommends Senate Bill No. 2031 

to provide for: 
1. The establishment of a child support incentives 

account. 
2. The deposit of one percent of the federal child 

support incentive payments into the child sup
port incentives account. 

3. The Department of Human Services to distrib
ute the moneys in the account, subject to legisla
tive appropriation, as grants to organizations 
determined eligible to provide child support re
lated education and training for individuals in 
child support enforcement. 

The committee anticipates remaining incentive 
funds, after the one percent allocation, will continue 
to be allocated as the total amount is allocated, cur
rently 75 percent of the funds to the counties and 
25 percent retained by the state. 

MONITORING WELFARE REFORM AND 
MEDICARE CATASTROPHIC COVERAGE 

ACTS 
House Concurrent Resolution No. 3002 directed a 

study to determine the financial impact of theW elfare 
Reform and Medicare Catastrophic Coverage Acts 
during the 1993-95 biennium and to review the effec
tiveness of changes to the system of delivering public 
assistance to North Dakota families and individuals. 
The resolution cites as reasons for the study the 
required development of a job opportunities and basic 
skills (JOBS) program to assist individuals in transi
tion from public assistance to independent support by 
providing them with education and training activities 
to assist them in obtaining employment. The Act 
requires North Dakota to provide the necessary case 
management, child care, transitional child care, tran
sitional medical care, and expanded AFDC payments 
for two-parent families with unemployed or underem
ployed parents. Also, the Medicare Catastrophic 
Coverage Act placed additional financial require
ments on North Dakota's Medicaid program, requir
ing the state to pay Medicare premiums for certain 
low income persons and to provide Medicaid coverage 
for children and pregnant women at an expanded 
eligibility level. 

The 1989-90 Budget Committee on Long-Term 
Care received reports from the Department ofHuman 
Services on the initial implementation of the two 
Acts. The JOBS training program and transitional 
child care provisions were implemented on April 1, 
1990, and the unemployed parent provision expanded 
coverage was implemented on October 1, 1990. The 
total cost for the Department of Human Services of 



the provisions for the 1991-93 biennium is estimated 
to be $16.9 million, of which $3.8 million is from the 
general fund. 

The committee received progress reports from the 
Department of Human Services on the status of the 
Family Support and Medicare Catastrophic Coverage 
Acts at each of its meetings. The committee learned 
the Department of Human Services has, because of 
program participation and expenditures exceeding 

Total 
JOBS PROGRAM (Includes transportation) 
1991-93 biennium $ 3,784,194 
1993-95 biennium 3,554,605 
Net increase (decrease) $ (229,589) 

JOBS CHILD CARE 
1991-93 biennium $ 4,160,277 
1993-95 biennium 5,081,160 
Net increase $ 920,883 

TRANSITIONAL CHILD CARE 
1991-93 biennium $ 713,215 
1993-95 biennium 1,479,095 
Net increase $ 765,880 

TRANSITIONAL MEDICAID BENEFITS 
1991-93 biennium $ 3,149,687 
1993-95 biennium 4,607,937 
Net increase $ 1,458,250 

UNEMPLOYED PARENT PROGRAM 
1991-93 biennium $ 5,121,480 
1993-95 biennium 7,392,221 
Net increase $ 2,270,741 

Total1991-93 
Total 1993-95 
Total net increase 

Recommendations 

$16,928,853 
22,115,018 

$ 5,186,165 

The committee makes no recommendations re
garding its study ofthe Family Support and Medicare 
Catastrophic Coverage Acts. 

OTHER AREAS 
The committee also received information regard

ing child care services in North Dakota and other 
states in a joint meeting with the Budget Committee 
on Government Services. The report on the Budget 
Committee on Government Services contains detailed 
information regarding that committee's study of child 
care services. 

The committee also received information regard
ing other states' use of alternative methods of provid
ing state matching for medical assistance payments. 
The committee learned that at least 23 states finance 
a portion of the state's share of these medical assis
tance costs through either 1) donations of funds by 
hospitals or other facilities participating in the pro
gram, or 2) dedicated taxes imposed on hospital or 
other provider revenues. In return for these dona
tions or dedicated taxes, the provider receives Medic
aid payments that include the amount "donated or 
taxed" plus the applicable federal matching. 

Mr. Victor Miller, Washington, D.C., presented a 

estimates, made program changes to limit JOBS 
participation to2,100 participants. Becausethenum-
her of participants as of September 1992 was 2,250, 
new entrants will only be accepted after the number 
of participants is reduced below 2,100. 

The following is a comparison of the funding of the 
major provisions of the Family Support Act for the 
1991-93 and 1993-95 bienniums: 

General Other 
Federal Fund Funds 

$ 2,678,926 $ 803,152 $ 302,116 
2,442,800 789,775 322,030 

$ (236,126) $ (13,377) $ 19,914 

$ 3,009,103 $ 950,985 $ 200,189 
3,517,287 1,291,915 271,958 

$ 508,184 $ 340,930 $ 71,769 

$ 514,791 $ 163,920 $ 34,504 
1,025,444 374,758 78,893 

$ 510,653 $ 210,838 $ 44,389 

$ 2,278,614 $ 756,869 $ 114,204 
3,256,042 1,174,653 177,242 

$ 977,428 $ 417,784 $ 63,038 

$ 3,726,906 $1,152,114 $ 242,460 
5,122,577 1,875,032 394,612 

$ 1,395,671 $ 722,918 $ 152,152 

$12,208,340 $3,827,040 $ 893,473 
15,364,150 5,506,133 1!244!735 

$ 3,155,810 $1,679,093 $ 351,262 

report on the status of using provider taxes to fund 
medical assistance costs at the committee's September 
1992 committee meeting. The committee learned that 
limits were recently established regarding the use of 
provider tax programs. Volunteer contribution provi
sions generally are no longer allowed and limits have 
been established for the use of provider taxes or assess
ments. Although the final regulations have not been 
promulgated, it appears states can continue to use 
provider taxes or assessments ifthe tax is broad based, 
if the tax is applied uniformly to all providers in a class, 
or if at least 85 percent of the burden of the tax is on 
health care providers and one ofthe following criteria is 
met: 

1. If the tax is a licensing fee or similar levy, the tax 
must be the same amount for every provider in the 
class. 

2. If the levy is a bed tax, it must be the same for each 
bed, for each provider within the class. 

3. If the tax is imposed on provider revenues or 
receipts, the same rate must apply to each provider 
in the class. 

The committee accepted Mr. Miller's report regard
ing the use of provider taxes to fund state medical 
assistance costs but does not make any recommendation 
regarding the use of these taxes. 
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BUDGET COMMITTEE ON LONG-TERM CARE 
The Budget Committee on Long-Term Care was 

assigned two study areas. Senate Concurrent Resolu
tion No. 4057 directed a study of the feasibility and 
desirability of establishing a state basic care program 
including defining the services to be provided and 
appropriate state, county, and federal financial r~
sponsibilities. In addition, House Bill No. 1031 di
rected the Department of Human Services to study 
the medical assistance property cost reimbursement 
system for nursing homes in the state by establishing 
an advisory committee. The department was directed 
to report periodically to the Legislative Council on the 
progress of the study and any findings of the advisory 
committee. Responsibility to receive these reports 
and make recommendations was assigned to the 
Budget Committee on Long-Term Care by the Legis
lative Council. 

Committee members were Senators Donna 
Nalewaja (Chairman), Elroy N. Lindaas, Harvey D. 
Tallackson, and Russell T. Thane and Representa
tives Rick Berg, Kathi Gilmore, Henning Jacobson, 
Lee Kaldor, Clarence Martin, Alan J. Peterson, and 
Kit Scherber. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

BASIC CARE STUDY 
Senate Concurrent Resolution No. 4057 required a 

study of the feasibility and desirability of establishing 
a state basic care program including defining the 
services to be provided and appropriate state, county, 
and federal financial responsibilities. 

Background 
Program Funding 

The 1991 Legislative Assembly appropriated a 
total of $2,575,000 for state matching of county op
tional supplementation and general assistance pay
ments during the 1991-93 biennium, including 
$965,625 from the general fund and $1,609,~75 from 
the state aid distribution fund. This amount mcludes 
state funding for individuals in basic care facilities for 
1991-93 of approximately $1,780,000, or 50 percent of 
the total estimated county cost of $3,560,000. 

There are approximately 976 persons in the 38 
basic care facilities in North Dakota, of whom 412, or 
42 percent, are receiving optional or general a~sis
tance supplementation from county social services. 
The state sets the basic care rates and the maximum 
rate that it will cost share in is the 70th percentile. 
The current monthly maximum basic care rate at the 
70th percentile is $950 or $32 per day. The average 
facility rate with the 70th percentile limit is $820 per 
month. For individuals on supplementation the cur
rent Social Security supplementation is $422 per 
month for a single person. The net average cost after 
subtracting patient resources is therefore $398 per 
month per person, or approximately $13 per day. This 
compares to the average skilled nursing care cost net 
ofpatient resources of$1,740 per month, or $58 per 
day. 
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Related Program Definitions 
The following are several definitions related to the 

state matching of county optional supplementation 
and general assistance payments: 

1. Optional supplementation- Payments made 
for people in basic care facilities whose costs 
exceed supplemental security income resources. 
(The current monthly supplemental security 
income payment is $422 for one person and $633 
for a couple.) 

2. General assistance supplementation- Pay
ments made for individuals that have income 
from Social Security above the supplemental 
security income payment level but not sufficient 
income to pay basic care costs. 

3. Other general assistance - Payments made 
on behalf of individuals without resources for 
burials, medical costs, money payments, and 
transient assistance. 

Optional Supplementation and General 
Assistance Historic Information 

The optional supplementation and general assis
tance payment program began in 197 4 when Con
gress created the federal supplemental security income 
program which replaced the aged, blind, and disabled 
program. Congress required states to provide a supple
mental payment to individuals or couples whose total 
income under Social Security income would be less 
than it was under the previous program. Payments to 
these people became known as "mandatory supple
mentation" payments. For individuals who began 
living in a basic care or rest home after January 1, 
197 4, the payments were called "optional supplemen
tation" payments. Since the Legislative Assembly did 
not meet until 1975, county government agreed to 
assist temporarily until funds could be appropriated 
in the following session. Beginning on July 1, 1977, 
legislative action authorized the Department of ~u
man Services to reimburse optional supplementation 
payments, subject to the available appropriation. For 
the 1991-93 biennium the appropriation is intended 
to pay 50 percent of the total county costs .. Ac~ual 
supplementation payments for the 1991-93 b1enruum 
are estimated to be $1,780,000 or 50 percent of the 
total estimated county costs of $3,560,000. 

County Social Services Survey 
Representatives of the North Dakota Association 

of County Social Service Board Directors reported the 
results of a survey they conducted of county social 
service boards regarding the optional supplementa
tion program used to fund basic care for needy resi
dents, summarized as follows: 

Fifty-one of 53 counties have a supplementation 
program. 
Services are provided statewide to 410 clients. 
Most counties pay only for care provided in 
licensed basic care facilities with eight counties 
paying for care in unlicensed facilities. 
Forty-nine of 51 counties are paying the estab
lished state basic care rate. 



- Counties use general assistance residence re
q_uirements to determine if the county is respon
Sible to pay the supplementation. 
Thirty-one counties use a screening method to 
determine eligibility for basic care, 10 counties 
conduct ~unctional assessment screening, and 
10 counties use another screening method ei
ther social workers, social service boards' or 
acceptance by a basic care facility. ' 

- All counties support a state-funded program 
available in all counties. 
The counties have varying resource, burial al
lowance, and income source determinations. 

Testimony 
Department of Human Services 

Representatives ofthe Department of Human Ser
vices provided an estimate of the additional cost to 
increase the monthly basic care reimbursement rate 
li~~· The department establishes individual monthly 
facihty rates and reimbursement is limited to the 
lower of the facility's actual rate or the 70th percentile 
rate limitation, currently $950. The additional bien
nial cost to increase the limit to the 75th percentile 
($976 pe~ month) or the 90th percentile ($1,046 per 
month), IS $96,000 and $298,000, respectively. 

The depart!flent reported its basic care ratesetting 
task force reVIewed the current basic care reimburse
ment process and recommended that a fair and equi
table rate be established to allow basic care facilities 
to continue to operate. As a result, representatives of 
the department, as they jointly developed recommen
dations for a basic care system with county social 
services representatives, as discussed later in this 
report, ~ecommen?ed the state consider increasing 
the maximum basic care rate to the 90th percentile, 
currently $1,046 per month. The average basic care 
rate at the 70th percentile is $820 per month at the 
75th percentile it is $827 per month, and at the 90th 
percentile it is $839 per month. 

The department also reported Section 4 711 of the 
Omnibus Budget Reconciliation Act of 1990, intended 
to enhance home and community services for the frail 
elderly, is not an effective program for North Dakota 
because it does not fund services for the disabled has 
in.c~e~~ed case management costs, has more stringent 
eligibility standards than the current Medicaid waiver, 
does not have the flexibility of current programs and 
has funding limits. As a result, the committee a~ked 
the chairman of the Legislative Council to provide, by 
letter to the state's Congressional Delegation, sug
gested changes to the Act. The chairman of the 
Legislative Council sent a letter in that regard in 
August 1992. 

The 1993-95 Department of Human Services bud
get request includes a total of $2.6 million from the 
general fund for reimbursing counties for poor relief 
expenditures, approximately the same amount as 
a:ppropriated from all sources for the 1991-93 bien
mum. 

Department of Health and Consolidated 
Laboratories 

Testimony from the Department of Health and 
Consolidated Laboratories reported the following re-
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lated to the department's responsibilities in the li
censing of basic care facilities: 

- The quality of care at basic care facilities varies 
considerably as do the residents' needs· 
Deficiencies were noted during departmental 
licensing reviews of basic care facilities which 
were due in part to the unmet medical needs of 
many residents; 
Basic care facilities in the state differ by resi
dents' needs, facility age, and type of services 
provided; 
Suggestions were made that basic care facilities 
be operated and licensed following either a "medi
cal" or "social" model; and 
Statutory changes were suggested to allow for 
monetary penalties for noncompliance with ba
sic care licensing rules and to change the statu
tory basic care facility definition to provide that 
a basic care facility can provide medication ad
ministration services and may admit and retain 
o!lly ind.ividuals for whom the facility provides 
either directly or through contract appropriate 
services to meet the individuals' needs. 

Other Testimony 
Basic care providers testified on the types of ser

vices and clients at their facilities and expressed 
co~cerns regarding reimbursement and licensing re
qUirem~nts. They suggested nonmonetary penalties 
be considered rather than monetary penalties for 
basic care facilities' noncompliance with licensing 
requirements. Representatives of the North Dakota 
Silver-Haired Education Association testified in sup
P?rt of expanded home and community-based ser
VICes for the elderly to allow the elderly to remain in 
their homes longer. 

County Social Service Agencies 
Representatives of the North Dakota Association 

of County Social Service Board Directors made the 
following observations regarding a state supplemen
tal program: 

- The program should, at a minimum, include 
coverage for elderly and disabled individuals in 
licensed basic care or adult foster care settings 
or both. 

- Screening or assessment procedures should be 
required to determine ifthe services of the basic 
care facility or foster home is necessary to meet 
the needs of the client. Need should be based on 
functional impairment of the individual. 

- Annual assessments of the client's need should 
be conducted to determine the ongoing appropri
ateness of existing services. 

- Statewide eligibility standards should be devel
oped to include supplemental security income 
(SSI) and non-SSI recipients. If possible, the 
resource and income limits should be the same 
for these two groups of recipients. 
The. program sh~uld be a state-funded program, 
ayailable stateWide, and benefits should be paid 
directly by the Department of Human Services 
to recipients. This would distribute costs more 
equitably across the state and eliminate the 
need for determining county residence for pay
ment purposes. 



The program should be locally administered by 
county social service offices to provide maxi
mum client access. 
Additional service options could be explored to 
possibly cover low income individuals. 

Department of Human Services 
and County Social Services 

Recommendations 
The committee asked representatives of the De

partment of Human Services and the North Dakota 
Association of County Social Service Board Directors 
to jointly develop recommendations for a state basic 
care program, considering the input of the North 
Dakota Long-Term Care Association, basic care pro
viders, and senior citizen organizations. Their recom
mendations included bill drafts to implement the 
following provisions of a continuum of care for elderly 
and disabled persons: 

Program Description 

Supplemental grant to aged, blind, 
or disabled at home 
(maximum $25/month) 

Persons 
Projected to 

Receive 
Services 

7,549 

Special supplemental grant for home 602 
maintenance services for vulnerable 
aged, blind, or disabled 
(maximum $50/month) 

Expanded service payments for elderly 278 
and disabled (SPED) program 

Basic care assistance program 425 
(currently the state contributes 
$2,575,000 toward the county 
costs of this program) 

Total estimated 1993-95 general fund cost 

Estimated 
Biennial 

Cost 

$4,358,956 

716,704 

1,615,021 

5,238,774 

$10,980,560 

Considerations and Recommendations 
The committee considered several bill drafts re

garding basic care facilities. In addition to bill drafts 
that would implement the recommendations of the 
Department of Human Services and county social 
services described earlier in this report, the commit
tee considered but chose not to recommend bill drafts 
that would have provided statutory monetary and 
nonmonetary penalties relating to violation of basic 
care facility licensing requirements. 

The committee also considered but does not recom
mend a bill draft that would have provided a supple
mental grant to the at-home aged, blind, or disabled 
of $25 per month. 

The committee, as it reviewed the continuum of 
care for the elderly and disabled, noted that the 
provision of services to individuals in their homes 
could potentially delay and reduce the need for more 
expensive and intensive services in the continuum of 
care. The following is a summary of services in the 
continuum of care (including the services recom
mended by the committee) and the average monthly 
per-client costs: 
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Program Average Monthly Cost 

Special supplement for home $43 per month 
maintenance 

Expanded service payment - $235 per month 
alternative to basic care 

Home and community-based $323 per month 
semces 

Basic care assistance $4 73 per month 

Skilled nursing care $1,740 per month 

The committee recommends three bills, containing 
total1993-95 biennium general fund appropriations 
of$7,570,499, summarized as follows: 

1. House Bill No. 1029 provides for a special supple
mental grant for home maintenance services for 
vulnerable aged, blind, or disabled of up to $50 
per month. This is projected to serve 602 per
sons at a biennial cost of $716,704 from the 
general fund. 

2. House Bill No. 1030 provides for an expanded 
service payments for the elderly and disabled 
program and a state basic care program. The 
expanded service payments for the elderly and 
disabled program is projected to serve 278 indi
viduals at a biennial cost of$1,615,021 from the 
general fund and the state basic care assistance 
program is estimated to serve 425 individuals at 
a biennial cost of $5,238,77 4 from the general 
fund. The bill also: 
a. Provides that the Department of Human 

Services is to determine a basic care facility 
ratesetting methodology for all residents of 
basic care facilities effective on July 1, 1995. 
The methodology is not to allow different 
rates for similarly situated residents be
cause of the source of payment for any 
resident's care and would not allow the state 
or any political subdivision to make pay
ments to a basic care facility that does not 
set rates at the levels established by the 
department; 

b. Requires the Department of Human Ser
vices to report, prior to July 1, 1994, to the 
Legislative Council or an interim committee 
regarding the development of the ratesetting 
methodology including recommendations for 
legislation necessary or appropriate to es
tablish the ratesetting methodology; 

c. Repeals North Dakota Century Code Sec
tion 50-01-09.2, relating to the state provid
ing assistance for county poor relief costs to 
the extent funds are appropriated, and re
peals, effective July 1, 1995, North Dakota 
Century Code Section 50-06-14.2, relating 
to rates payable to basic care facilities; and 

d. Provides an appropriation to allow the state 
to assume financial responsibility for the 
basic care assistance payments. The coun
ties would have responsibility to determine 
eligibility for benefits, to conduct initial and 
ongoing functional assessments, and to pro
vide one-half of the counties' administrative 
costs. 



3. House Bill No. 1031 changes the statutory pro
visions relating to a basic care facility to: 
a. Provide that a basic care facility is a facility 

providing room or board to five or more 
individuals requiring health, social, or per
sonal care services but not requiring regular 
24-hour medical or nursing services; 

b. Provide that services available at a basic 
care facility include leisure, recreational, 
and therapeutic activities, supervision of 
nutritional needs, and medication adminis
tration; and 

c. Restrict admissions of residents to basic 
care facilities by providing that a basic care 
facility may admit and retain only an indi
vidual for whom the facility provides, either 
directly or through contract, appropriate 
services to meet the individual's highest 
practicable level of functioning. 

This bill does not contain an appropriation as it 
does not have a fiscal impact. 

PROPERTY COST REIMBURSEMENT 
STUDY 

House Bill No. 1031 (1991) directed the Depart
ment of Human Services to study the medical assis
tance property cost reimbursement system for nursing 
homes in North Dakota by establishing a nine-mem
ber advisory committee consisting of three depart
mental staff, three representatives of the long-term 
care industry, and three legislators appointed by the 
chairman of the Legislative Council. House Bill 
No. 1031 appropriated $150,000 for the study, of 
which $75,000 is from the general fund. The depart
ment was directed to engage a qualified consulting 
firm to assist in the study and to report periodically to 
the committee on the progress ofthe study with any 
findings and recommendations. 

Current Method of Property Cost 
Reimbursement 

Except for the provisions of 1991 House Bill No. 
1031, property cost reimbursement is based on depre
ciation of the cost of a facility limited to the lowest of 
the following: 

1. Current reproduction costs. 
2. Price paid by the purchaser. 
3. Fair market value of the facility. 
4. Seller's cost basis less accumulated depreciation 

plus recaptured depreciation. 
Current rules also provide for recapture of depre

ciation reimbursement paid for Medicaid patients 
since 1984 to the extent that the facility sold for more 
than the undepreciated value of the facility. 

Number of Nursing Care Beds and 
Average Rates 

There are currently approximately 7,000 nursing 
care beds at 82 nursing facilities in North Dakota, of 
which 95 percent or 6,659 are occupied. Approxi
mately 3, 795 beds, or 57 percent of the occupied beds, 
are filled with Medicaid patients. The average Med
icaid rate for the 1991-92 fiscal year was $58 per day, 
or $1,740 per month. 
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1991 House Bill No. 1031 
House Bill No. 1031 provided an exception to the 

current reimbursement method discussed earlier for 
five facilities purchased between July 1, 1985, and 
January 1, 1991. These facilities' basis for deprecia
tion purposes is not limited by the previous owners' 
cost basis but instead real property depreciation re
imbursement is based upon current reproduction 
costs of the assets depreciated on a straight-line basis 
over the assets' useful lives to the date of acquisition 
by the buyer and increased by one-half of the percent
age increase in the consumer price index from the 
date of acquisition by the seller to the date of acquisi
tion by the buyer, or the purchase price paid by the 
buyer, whichever is lower. 

A total amount of $783,345, of which $184,086 is 
from the general fund, required to fund this addi
tional reimbursement for the 1991-93 biennium was 
made available through the department's recaptured 
depreciation related to sales between Beverly Enter
prises and the Benedictine Health .Systems. 

1991-93 Long-Term Care Reimbursement 
Appropriation 

The 1991 Legislative Assembly appropriated a 
total of $162.8 million to the Department of Human 
Services of which $38.2 million is from the general 
fund for Medicaid reimbursement for long-term care 
for the 1991-93 biennium. This represents an in
crease of $31.7 million from the 1989-91 adjusted 
appropriation, including an increase of $2.4 million 
from the general fund. The current property cost 
component of the long-term care reimbursement is 
estimated to be 6.87 percent of the total, or $11.2 mil
lionforthe 1991-93 biennium, ofwhich$2.6 million is 
from the general fund. 

Committee Directives To Department of 
Human Services 

The committee, at an early meeting, provided the 
following suggestions to the Department of Human 
Services as it studied long-term care property cost 
reimbursement: 

1. Review the current property cost reimburse
ment system, including the identification of its 
strengths and weaknesses as it relates to exist
ing facility ownership, change of ownership situ
ations, and sale and leaseback arrangements. 

2. Review other states' property cost reimburse
ment systems, including the obtaining of infor
mation on the fiscal impact to other states of 
their systems, including a state with rate equal
ization, one with a fair rental system indexed to 
bond rates, and one at the federal limit that 
allows the property basis to be adjusted by 
changes in the consumer price index. 

3. Consider alternative property cost reimburse
ment systems including a continuation of the 
system authorized under House Bill No. 1031 
and the level allowed by federal law, with con
sideration given to allowing facility sales after 
January 1, 1991. 

4. Consider the fiscal impact of alternative prop
erty cost reimbursement systems on nursing 
homes. 



5. Consider the fiscal impact of proposed and se
lected alternative property cost reimbursement 
systems on total Medicaid reimbursement, in
cluding federal, state, and county costs for the 
1993-95 biennium. 

6. Identify any related statutory changes required 
to implement a revised property cost reimburse
ment system and address the appropriateness of 
statutory or administrative rule changes. 

Testimony 
Representatives from the North Dakota Long-Term 

Care Association testified on the strengths and weak
nesses of the current property cost reimbursement 
system. The current system reimburses property 
costs based on historical costs except for nursing 
home sales limited by previous owner's cost, fair 
market value, and current reproduction costs. The 
strengths and weaknesses of the current property 
cost reimbursement system are summarized as fol
lows: 

Strengths of the Current System 
A. Simple to administer and understand as it has 

been in place for a number of years. 
B. Appears to contain reimbursement rates that 

provide savings to taxpayers. 

C. Property costs are reimbursed except as limited 
by change of ownership. 

D. Meets the Health Care Financing Administra
tion efforts to discourage nursing home trans
fers and to limit program costs. 

Weaknesses of the Current System 
A. Does not react to sales in a reasonable manner 

because of limiting interest and depreciation 
reimbursement to the previous owner's level. 

B. Recapture of depreciation prevents some facili
ties from being sold, even in what may be emer
gency situations. 

C. Does not provide a return on investment for 
facility owners. 

D. Provides no incentives to the provider to refi
nance the provider's present debt at lower inter
est rates except to save costs for the state and the 
private pay resident. (The Department of Hu
man Services subsequently implemented rules 
to encourage, where appropriate and cost effec
tive, the refinancing of nursing home debt by 
providing reimbursement for refinancing costs 
in certain situations.) 

Department of Human Services Property 
Cost Study Advisory Group Reports 

At each committee meeting, the committee re
ceived Department ofHuman Services' reports on the 
status of the advisory committee's study of property 
cost reimbursement. The advisory committee en
gaged a consultant, Myers and Stauffer, Certified 
Public Accountants, Boise, Idaho, to provide financial 
information and projected fiscal impacts of alterna
tive property cost reimbursement systems for prop
erty models based on cost-based reimbursement 
systems and on appraisal-based rental systems. 
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To assist in the development of the appraisal-based 
rental systems, the Department of Human Services 
engaged another consultant, Marshall and Stevens, 
Inc., Edina, Minnesota, to conduct appraisals of se
lected nursing care facilities inN orth Dakota. Onsite 
appraisals were completed of 21 of the 82 nursing 
facilities in North Dakota. These appraisals were 
then used to develop estimated values of the remain
ing facilities to be used as a basis for appraisal-based 
rental systems. 

At the last committee meeting representatives of 
the Department ofHuman Services advisory commit
tee on nursing home property cost reimbursement 
reported to the committee that the advisory commit
tee had considered four models summarized as fol
lows: 

1. Model A. Cost-based reimbursement sys
tem with reimbursement limited by the 
average nursing facility per bed replace
ment cost. Replacement cost can be adjusted 
by various rental rates and occupancy factors to 
establish the limit. Assuming an 80 percent 
occupancy factor and a 12 percent rental factor, 
the most expensive option modeled, estimated 
total reimbursement would be $7.4 million per 
year, approximately the same level as currently 
paid, with only one facility's actual costs slightly 
exceeding the limit. 

2. Model B. Cost-based reimbursement sys
tem with reimbursement limited by a per
centage of the median property costs. 
Property costs are ranked, the median cost is 
selected, and the maximum cost limit is the 
median adjusted by a percentage. For modeling 
purposes percentages used varied from 110 to 
130 percent of the median, with occupancy fac
tors from 80 to 95 percent. The most expensive 
option, a rate limit at 130 percent of the median 
with no occupancy limit, would cost $6.5 million 
per year less than the current costs of$7.4 mil
lion, but would reduce reimbursement for 13 of 
the 82 facilities. 

3. Model C. Appraisal-based reimbursement 
system with appraisals adjusted by a rental 
rate. For modeling purposes limits were based 
on a percentage of median appraised values with 
various rental rates. An appraised cost with no 
limits and a six percent rental rate is the most 
expensive option modeled and results in annual · 
costs of$10.7 million. A 3.8 percent rental rate 
is overall cost neutral but results in 31 of 82 
facilities receiving reduced reimbursement. 

4. Model D. Appraisal-based reimbursement 
system with appraisals reduced by out
standing debt and adjusted by a rental 
factor. Again for modeling purposes limits 
based on a percentage of median appraised val
ues and various rental rates were used. An 
appraised cost limit at 130 percent of the me
dian and a five percent rental rate is the most 
expensive option and results in annual costs of 
$10.1 million. A 2.6 percent rental rate is over
all cost neutral but results in 33 of 82 facilities 
receiving reduced reimbursement. 



Because several of the options would have a signifi
cant effect on individual facilities, and the advisory 
committee did not have sufficient fiscal information 
regarding the potential phasein of any of the options, 
the advisory committee was unable to recommend, 
without additional study, any of the options reviewed. 
Therefore, the advisory committee recommended the 
effects of 1991 House Bill No. 1031, which are to 
expireonJune 30,1993, becontinuedthroughJune 30, 
1995, and the property cost reimbursement study 
authorized for the 1991-93 biennium be continued to 
develop recommended changes to the property cost 
reimbursement system to become effective on July 1, 
1995. The Department of Human Services informed 
the committee that approximately $60,000 remains 
from the 1991-93 appropriation for the property cost 
study, of which $30,000 is from the general fund. The 
department asked that authority be provided to con
tinue to spend this money during the 1993-95 bien
nium. The committee also learned that the cost to 
continue the provisions of 1991 House Bill No. 1031 
during the 1993-95 biennium totaling approximately 
$850,000, of which $255,000 would be from the gen-

82 

eral fund, is not contained in the department's 1993-
95 budget request. 

Considerations and Recommendations 
The committee asked the chairman of the Legisla

tive Council to encourage, by letter, the executive 
director of the Department of Human Services to 
include in the department's 1993-95 budget request 
funding to allow the continuation of the provisions of 
House Bill No. 1031 until the study is completed. The 
chairman of the Legislative Council sent a letter in 
that regard in September 1992. 

The committee recommends House Bill No. 1032 to 
provide for the continuation of the property cost 
reimbursement study and the funding provisions 
contained in 1991HouseBillNo. 1031forthe 1993-95 
biennium. The bill includes an appropriation to allow 
the expenditure of an amount equal to the unspent 
study funds from 1991-93, uptoamaximumof$60,000 
including $30,000 from the general fund, for the costs 
of continuing the property cost study during the 1993-
95 biennium. 



COURT SERVICES COMMITTEE 
The Court Services Committee was assigned two 

studies. House Concurrent Resolution No. 3046 di
rects a study ofthe problems associated with unifica
tion of the state's judicial system into a one-level trial 
system. Senate Concurrent Resolution No. 4043 di
rects the Legislative Council to review and monitor 
the implementation of1991 House Bill Nos. 1516 and 
1517 during the 1991-92, 1993-94, and 1995-96 inter
ims to determine and ensure that a unified consoli
dated court system is accomplished. 

Inaddition,Section 206of1991HouseBillNo. 1517 
provides that it is the intent of the Legislative Assem
bly that the interim Legislative Council committee 
assigned to review and monitor the implementation 
of House Bill No. 1517, in conjunction with the office 
of the State Court Administrator, perform a detailed 
analysis of the fiscal implications of the bill prior to 
the convening of the next two Legislative Assemblies. 
Section 206 also stated it was the intent ofthe Legis
lative Assembly that the transition to a single trial 
court of general jurisdiction include revision of the 
distribution of court revenues and legislative appro
priations from the state general fund to provide a fair 
and equitable allocation of expenditures between the 
counties and the state. 

Legislative Council members, at the Council's 
May 8, 1991, meeting at which Senate Concurrent 
Resolution No. 4043 was given priority for study, 
indicated that information available from the Su
preme Court and the counties would be sufficient for 
any analysis without the need for the interim commit
tee to engage the services of a consultant. 

Committee members were Representatives John 
Schneider (Chairman), Alan Erickson, John Howard, 
William E. Kretschmar, John Mahoney, W. C. 
Skjerven, and Lee Snyder and Senators Ray David, 
Duane L. DeKrey, Jim Dotzenrod, Erwin M. Hanson, 
Jim Maxson, WayneStenehjem,andJohn T. Traynor. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

UNIFIED JUDICIAL SYSTEM STUDIES 
History 

On September 7, 1976, a new judicial article to the 
Constitution of North Dakota was approved by the 
people. Section 1 of Article VI provides: 

The judicial power of the state is vested in a 
unified judicial system consisting of a supreme 
court, a district court, and such other courts as 
may be provided by law. 

At the time the new article was enacted, there were 
district courts, county courts of increased jurisdic
tion, county courts without increased jurisdiction, 
county justices, and municipal courts. 

Senate Concurrent Resolution No. 4089 (1979) di
rected the Legislative Council to study the judicial 
system to determine if structural changes were neces
sary due to the adoption of the new judicial article. 
The 1979-80 interim Judiciary" A" Committee recom
mended, and the 1981 Legislative Assembly adopted, 

83 

House Bill Nos. 1060 and 1061. The bills provided for 
one county court in each county instead of the multi
level system of county courts, county justice courts, 
and county courts of increased jurisdiction; provided 
county judges had to be law-trained and full time; and 
provided for the assumption by the state of many 
district court expenses. 

District Courts 
Sections 8, 9, and 10 of Article VI ofthe Constitu

tion of North Dakota provide: 
Section 8. The district court shall have origi

naljurisdiction of all causes, except as otherwise 
provided by law, and such appellate jurisdiction 
as may be provided by law or by rule of the 
supreme court. The district court shall have 
authority to issue such writs as are necessary to 
the proper exercise of its jurisdiction. 

Section 9. The state shall be divided into 
judicial districts by order of the supreme court. 
In each district, one or more judges, as provided 
by law, shall be chosen by the electors of the 
district. The term of office shall be six years, and 
a district judge shall hold office until his succes
sor is duly qualified. The compensation of dis
trict judges shall be fixed by law, but the 
compensation of any district judge shall not be 
diminished during his term of office. 

Section 10. Supreme court justices and dis
trict court judges shall be citizens of the United 
States and residents of this state, shall be learned 
in the law, and shall possess any additional 
qualifications prescribed by law. Judges of other 
courts shall be selected for such terms and shall 
have such qualifications as may be prescribed by 
law. 

No justice ofthe supreme court or judge of the 
district court of this state shall engage in the 
practice oflaw, or hold any public office, elective 
or appointive, not judicial in nature. No duties 
shall be imposed by law upon the supreme court 
or any of the justices thereof, except such as are 
judicial, nor shall any of the justices exercise any 
power of appointment except as herein pro
vided. No judge of any court of this state shall be 
paid from the fees of his office, nor shall the 
amount of his compensation be measured by 
fees, other moneys received, or the amount of 
judicial activity of his office. 

Each of the state's 53 counties has a district court. 
These courts have original jurisdiction in all civil, 
criminal, and juvenile cases except as otherwise pro
vided by law. In criminal felony cases, they have 
exclusive jurisdiction. In criminal misdemeanor cases, 
the district courts have original jurisdiction with the 
county court. In addition, the district courts are the 
appellate courts of first instance for appeals from 
decisions by administrative agencies. 

In 1979 the Supreme Court divided the state into 
seven judicial districts. In each district there is a 
presidingjudge who supervises all court services of all 
courts in the geographical area of the district. The 
duties of the presiding judge, as established by the 



Supreme Court, include convening regular meetings 
of the judges within the district to discuss issues of 
common concern, assigning cases among the judges of 
the district, and assigning judges within the district 
in cases of demand for a change of judge. As of July 1, 
1991, there were 27 district judges serving in the 
seven judicial districts. 

County Courts 
County courts are courts of record, served by full

time judges who must be licensed attorneys. There 
are 26 county judges in North Dakota with most 
judges serving more than one county. County courts 
handle civil cases between private parties in suits 
involving $10,000 or less; adjudicate criminal misde
meanors, infractions, and traffic cases; make final 
judgments in small claims cases involving $3,000 or 
less; conduct probate, testamentary, guardianship, 
and mental health commitment proceedings; and 
hear appeals from municipal courts. 

1991 Legislative Action 
1989-90 Interim Study 

House Concurrent Resolution No. 3033 (1989) di
rected the Legislative Council to study the adequacy 
of the state's elected officials' compensation. The 
study was assigned to the Legislative Council's in
terim Budget Committee on Government Adminis
tration, which also studied the issue of establishing a 
single trial court of general jurisdiction as a means to 
achieve statewide equality with respect to judicial 
compensation. 

The Budget Committee on Government Adminis
tration determined that in order to achieve statewide 
equality within the judiciary, a unified court system 
must be established and therefore that committee 
recommended 1991 Senate Bill No. 2026 to abolish 
county courts as of January 1, 1995; to provide for the 
establishment of a single trial court system consisting 
of eight judicial districts; and to reduce the number of 
district court judgeships from 53 to 42 by Decem
ber 31, 1998. The bill also provided that on Janu
ary 1, 1995, county court judges elected in 1994 would 
become interim district court judges with limited 
original jurisdiction. If any interim district court 
judge were elected to a district court judgeship or 
when the interim district court judgeship was abol
ished, 80 percent of the court revenue deposited in the 
county treasury would be deposited in the state gen
eral fund. The bill failed to pass the Senate. 

1991 Legislation 
The 1991 Legislative Assembly enacted House Bill 

No. 1517, which established a single trial court of 
general jurisdiction. This is to be accomplished through 
the elimination of county courts and the establish
ment of a number of additional district court judge
ships, with a reduction in total number of judgeships 
to42beforeJanuary 1,2001. Theprimaryimplemen
tation date for consolidation of trial courts is Janu
ary 2, 1995, the day after the completion of the terms 
of all present county court judges. 

The essential features of the transition process for 
establishing a single level trial court and reducing the 
number of judges are provided in Sections 1, 83, 85 
through 90, and 206 of the bill. The remaining 

84 

sections are generally technical in nature, reflecting 
the elimination of county courts on January 1, 1995. 

Section 1 contained many of the major substantive 
provisions for establishing a single trial court of 
general jurisdiction. Section 1 became effective on 
July 11, 1991; however, later dates for implementa
tion of specific aspects of the transition process are 
provided in the bill. County courts and the office of 
county court judge are abolished at the completion of 
the terms of all county court judges on January 1, 
1995. Additional district court judgeships are estab
lished on January 2, 1995. The number of additional 
district court judges is based on the lesser of the 
number of county court judges serving on January 1, 
1991, or the number of county court judges serving on 
January 1,1994. Theseadditionaldistrictcourtjudge
ships will be filled by election at the general election 
in November 1994. A process is provided for the 
initial election of additional district court judges in 
1994. The Supreme Court must designate by rule, 
prior to January 1, 1994, the judicial district for each 
additional district court judgeship. That designated 
judicial district serves as an area of election for that 
district court judgeship at the November 1994 elec
tion. The Supreme Court also must designate stag
gered terms for the additional district court judgeships 
with initial terms oftwo, four, or six years. Thereaf
ter, all district court judges are elected for six-year 
terms. All case files, untried cases, or any unfinished 
business of each county court is transferred to the 
district court of the judicial district in which the 
county is located beginning January 2, 1995. Begin
ning in 1992 the budget for district courts submitted 
to the Legislative Council and to the director of the 
budget must include all salaries and expenses for the 
district court judgeships established. Any equip
ment, furnishings, and law libraries in the control 
and custody of the county courts on January 1, 1991, 
and any property acquired by the county courts from 
that date until January 1, 1995, must be transferred 
on January 2, 1995, to the district court of the county 
in which each county court is located until the state 
court administrator determines that the items are no 
longer needed by the district court. Upon that deter
mination, custody and control of the property would 
revert to the respective counties. 

Section 83 provides that the Supreme Court must 
reduce the number of district court judges to 42 before 
January 2, 2001. Section 85 requires that not more 
than 70 percent of the chambers of district judges 
may be located in cities with a population of more than 
7,500. 

Section 86 provides the means for reducing the 
total number of district court judgeships to 42 before 
January 2, 2001. When a vacancy occurs in the office 
of district court judge, the Supreme Court must deter
mine whether the office is necessary for effective 
judicial administration. The Supreme Court may 
then order that the vacancy be filled, the office be 
abolished, or the vacant office be transferred to a 
judicial district in which an additional judge is neces
sary for effective judicial administration. Section 86 
also allows the Supreme Court to abolish one or more 
offices of district court judge if the Supreme Court 
determines that the office is not necessary for effec
tive judicial administration. This section requires a 



one-year notice to the judge of the affected judicial 
district, and provides the district court judge holding 
the judgeship to be abolished with the opportunity for 
hearing on the determination before the Supreme 
Court. The elimination of the office is effective at the 
end of the term of the judge holding that office. This 
authority conferred on the Supreme Court may be 
exercised from July 1, 1995, to June 30, 1997, if on 
July 1, 1995, the number of district court judges is 
morethan48;fromJuly 1,1997, untilJune 30,1999, 
if on July 1, 1997, the number of district court judges 
is more than 46; and from July 1, 1999, until Decem
ber 31, 2000, if on July 1, 1999, the number of district 
court judges is more than 44. 

Section 87 authorizes the presiding judge of a 
judicial district to appoint magistrates effective J anu
ary 2, 1995. Section 88 addresses the issue of court 
transcript preparation services. Section 89 provides 
that any agreement or change to multicounty agree
ments to share services of county court judges prior to 
elimination of the office is subject to the approval of 
the Supreme Court. 

Section 90 provides for the filling of vacancies in 
the office of county court judges. The Supreme Court 
may reduce the number of county court judgeships 
when a vacancy occurs prior to the elimination of 
county courts on January 1, 1995. The Supreme 
Court must make that determination in consultation 
with the board of county commissioners, judges, and 
attorneys of each affected county. If the vacant office 
is abolished, the board of county commissioners of 
each affected county has the option to either enter 
into an agreement with the Supreme Court for provi
sion of judicial services by the state judicial system or 
to enter into an agreement with another county that 
has an office of county judge for the provision of 
county services until January 1, 1995. 

Section 206 provides a statement of legislative 
intent regarding the allocation of court revenues and 
expenditures between the counties and the state. 
Section 206 provides: 

LEGISLATIVE INTENT. The legislative as
sembly recognizes that this Act to implement 
article VI, section 1, ofthe Constitution ofN orth 
Dakota, while it makes no present statutory 
change in the current distribution of court rev
enue, will result in the transfer of responsibility 
for certain court expenditures beginning Janu
ary 2, 1995, from the counties to the state, in
cluding judicial compensation expenditures 
associated with the transition from county court 
judgeships to district court judgeships. The 
counties will remain responsible for all county 
court services until January 1, 1995, and there
after will remain responsible for all other sub
stantial court expenditures, including costs 
associated with the provision of courthouse fa
cilities and the office and staff of clerk of district 
court in each county. 

The legislative assembly also recognizes that 
the present allocation of court revenue will 
change substantially, without the need for statu
tory revision, due to anticipated changes in 
judicial practices associated with the imposition 
of fines and the assessment of court costs, thereby 
subjecting counties to diminished court revenues 
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and the state to increased fine revenues to the 
common schools trust fund. Although it is diffi
cult to assess the precise fiscal impact of the 
transition from county court judgeships to dis
trict court judgeships, the legislative assembly 
recognizes that the required reduction in the 
present number of judges under this Act will 
result in a substantial cost savings to all taxpay
ers in North Dakota through the judicial reduc
tions that will occur, regardless of whether the 
court expenditures are borne by the counties or 
the state. 

Therefore, it is the intent of the legislative 
assembly that the interim legislative council 
committee assigned to review and monitor the 
implementation of this Act pursuant to Senate 
Concurrent Resolution No. 4043, as approved 
by the fifty-second legislative assembly, in con
junction with the office ofthe state court admin
istrator, perform a detailed analysis of the fiscal 
implications of this Act prior to the convening of 
the fifty-third legislative assembly and the fifty
fourth legislative assembly. It is the intent of 
the legislative assembly that the transition to a 
single trial court of general jurisdiction include 
revision of the distribution of court revenues and 
legislative appropriations from the state gen
eral fund to provide a fair and equitable alloca
tion of expenditures between the counties and 
the state. 

Postsession Action 
Judicial Resignations 

South Central District Judge Larry Hatch ofLinton 
resigned in July 1991 and Northwest District Judge 
Bert Wilson, whose chambers were in Williston, re
signed October 1, 1991. On August 16, 1991, the 
Supreme Court signed orders eliminating the two 
positions, with Judge Hatch's position eliminated 
effective October 1, 1991. 

Supreme Court Advisory Committees 
To assist in the administrative supervision of the 

North Dakota judicial system, the Supreme Court 
utilizes the services of numerous advisory commit
tees. These committees address specific problem 
areas within their study scope and recommend solu
tions to the Supreme Court. Four of the committees
the Joint Procedures Committee, the Attorneys 
Standards Committee, the Judicial Standards Com
mittee, and the Court Services Administration Com
mittee-were established by the Supreme Court in 
1978 as a part of its rulemaking process within the 
North Dakota judicial system. 

In April 1991 the Supreme Court requested the 
Court Services Administration Committee to analyze 
and make necessary recommendations to implement 
House Bill No. 1517. The Supreme Court later ex
panded the authority of the committee to include 
suggested changes to the provisions of House Bill 
No. 1517. 

Testimony And Committee Considerations 
The committee reviewed the results of a survey by 

the State Court Administrator's office concerning the 
fiscal implications of House Bill No. 1517. Annual 



county court expenditures for calendar year 1991 
were $3,147,683 and for calendar year 1990 were 
$3,062,006. Expenditures included salaries and 
wages; operating expenses including general expenses, 
law libraries, juries, and indigent defense; and equip
ment. Annual county court revenue for calendar year 
1991 was $2,987,942 and for 1990 was $2,775,799. 
Revenues included bond forfeitures, 75 percent ofthe 
administrative fees, filing fees, and court costs. 

House Bill No. 1517 did not change the distribu
tion of county court revenue. These moneys would 
continue to go to the counties; however, the district 
court judges would determine whether to assess fines 
(which go to the state tuition fund) or costs (which go 
to the county). The proposed budget request for court 
unification for January 2, 1995, through June 30, 
1995, is $2,123,696 ($1,566,997 is for salaries and 
wages, $504,125 is for operating expenses, $50,000 is 
for equipment, and $2,574 is for services by the 
Information Services Division). The projected cost of 
the court unification for a biennium is $8.5 million. 
The projection represents the worst case scenario as 
it does not consider the attrition of judges or possible 
changes in the distribution of court-related revenue. 

Repeal of House Bill No. 1517 
The committee considered a bill draft that would 

have repealed House Bill No. 1517. The Supreme 
Court's Court Services Administration Committee, 
with the support of the Supreme Court; a representa
tive of the Association of Counties; and various judges 
recognized some provisions of the bill may need change 
but supported the concept of court unification as 
embodied in the bill. 

The committee was concerned about the fiscal 
impact of House Bill No. 1517, considering predic
tions for a large revenue shortfall for the 1993-95 
biennium. The committee, however, supported the 
concept of court unification and concluded it was not 
necessary to repeal the provisions of the court unifica
tion bill at this time. The committee discussed several 
alternatives for changing the distribution of county 
court revenues but reached no conclusion. The com
mittee recognized the need, however, to continue to 
work with the counties to develop a method of financ
ing unification, such as transferring part ofthe county 
court revenue to the state or changing court filing 
fees. 

1993-94 Interim Study 
The committee considered a resolution draft di

recting the Legislative Council to study any problems 
associated with court unification, including the fund
ing of court unification with possible changes in filing 
fees or redistribution of court revenue. The commit
tee concluded that problems may continue to arise 
with House Bill No. 1517 which a legislative commit
tee should address and that further study must be 
done to develop a method offunding the court unifica
tion that was fair to all parties, including the state, 
counties, and users of the court system. 

Number of Judgeships 
The committee considered a bill draft to raise the 

final number of district court judges from 42 to 44 or 
46. The bill also corrected an error in House Bill 
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No. 1517. House Bill No. 1517 required under North 
Dakota Century Code Section 27-05-02.1(3)(c) that 
two judgeships would have to be abolished in two days 
between December 31,2000, and January 2, 2001, if 
the reduction provided for in North Dakota Century 
Code Section 27-05-01(2) is to be met. 

The committee was informed that the Court Ser
vices Administration Committee, with the support of 
the Supreme Court, recommends a total of 46 district 
judges by the year 2001 as necessary for the efficient 
delivery of judicial services. The Court Services 
Administration Committee did not suggest an in
crease in the number of judges at this time but wanted 
to be on record as supporting the increase by 2001. 
The Court Services Administration Committee also 
supported a study to consider raising filing fees to pay 
for the four additional judges the committee recom
mended. The committee also received testimony from 
a representative for the Association of Counties sug
gesting an increase in filing fees as a possible way to 
raise money for unification. Others testifying cau
tioned against considering that option without care
ful consideration of the consequences. A number of 
individual judges also suggested that 42judges would 
not be enough to provide adequate judicial services to 
the state. A representative of the Association of 
Counties opposed the bill draft to raise the number of 
judges but recognized it may be necessary to do so 
later. The committee acknowledged that an increase 
in the number of judges authorized by House Bill 
No. 1517 may be necessary eventually but members 
of the committee were convinced that any attempt to 
increase that number now could lead to the demise of 
court unification. 

70-30 Urban/Rural Split 
The committee considered a bill draft that would 

have eliminated the 70-30 urban/rural split for the 
placement of judges by repealing Section 85 of House 
Bill No. 1517. Section 85 amends North Dakota Cen
tury Code Section 27-05-08 to require that not more 
than 70 percent of the chambers of the district judges 
may be located in cities with populations of more than 
7 ,500. The committee also considered a bill draft that 
retained the 70-30 split but raised the population 
cutofftocommunitiesofmorethan 10,000. All parties 
testifying suggested the 70-30 requirement needed to 
be changed in some manner. A number of judges 
supported the repeal of the 70-30 requirement be
cause it did not allow for the placement of the judges 
as the caseload required. Other judges, the Supreme 
Court's Court Services Administration Committee, 
and a representative of the Association of Counties 
supported the bill draft to raise the population cutoff 
to communities of more than 10,000. 

Although committee members noted the problems 
concerning the 70-30 requirement, they were reluc
tant to support its repeal because the 70-30 require
ment was one of the main reasons that there was 
support for House Bill No. 1517 in rural areas. The 
requirement would help to ensure continued rural 
judicial services. The committee considered the bill 
draft to change the population cutoff a good com pro-



mise that would be supported by the Association of 
Counties. 

Interim District Court Judgeships 
The committee considered a bill draft that pro

vided the judgeships established on January 2, 1995, 
under House Bill No. 1517 would be interim district 
court judgeships. That is the title used in 1991 Senate 
Bill No. 2026, the interim committee bill that pre
ceded House Bill No. 1517, to denote the titles of 
certain judges during the transition period from a two 
level to a single level trial court system. Under the bill 
draft considered by the committee, the interim dis
trict court judge would have the same jurisdiction as 
a district judge except the interim judge could not 
hear or determine any case or proceeding relating to 
an offense classified as a Class AA felony. 

The committee considered a resolution draft that 
would have provided for a constitutional amendment 
to allow the Legislative Assembly to establish a pro
cedure for staggering the terms of district court judges. 

In November 1991 the Attorney General opined 
that the staggered term requirement for district court 
judges contained in North Dakota Century Code Sec
tion 27-05-00.1(3), which was created by 1991 House 
Bill No. 1517, was unconstitutional because it di
rectly contravened Section 9 of Article VI of the Con
stitution of North Dakota which provides the term of 
office of a district judge must be six years. A number 
of judges expressed concern over the Attorney 
General's opinion and suggested a bill draft to remedy 
the problem. 

The committee's research did not support a finding 
of unconstitutionality of the section. State law pro
vides that when a statute is enacted it must be 
presumed that compliance with state and federal 
constitutions is intended, and that the entire statute 
is intended to be effective. The North Dakota Su
preme Court has said that the courts will not declare 
a statute void unless its invalidity is, in the judgment 
of the court, beyond a reasonable doubt. If the Legis
lative Assembly must be presumed to have known 
about the six-yearterm requirement for district judges, 
the only logical conclusion is that the Legislative 
Assembly intended to create interim judgeships with 
two-year and four-year terms under the Legislative 
Assembly's authority to create additional courts. It 
was noted, however, that other courts have held 
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statutes similar to North Dakota's unconstitutional 
for establishing courts with less than the constitu
tionally mandated term. 

The Supreme Court is required to designate prior 
to January 1, 1994, staggered terms for each addi
tional district court judgeship. Because either inter
pretation of the statute could be argued, the committee 
decided the best policy would be for the Legislative 
Assembly to remedy this possible constitutional prob
lem during the 1993 regular session, prior to the 
elections scheduled in 1994. The committee deter
mined the constitutional question could be resolved 
by creating interim district judges with limited juris
diction and that a constitutional amendment was not 
necessary. 

The committee also received a report on the need 
for courtroom security. A representative for the 
Supreme Court described measures taken by the 
Supreme Court since the recent shooting of a district 
judge and a district judge from Cass County described 
that county's security measures. 

Recommendations 
The committee recommends Senate Bill No. 2032 

to provide that the authority of the Supreme Court to 
abolish the office of district court judges under section 
27-05-02.1(2) may be exercised from July 1, 1999, 
until December 31, 2000, if on July 1, 1999, the num
ber of district court judges is more than 42 rather than 
the 44 presently in the law. 

The committee recommends Senate Bill No. 2033 
to provide, effective January 2, 1995, that not more 
than 70 percent of the chambers of the district judges 
may be located in cities with a population of more than 
10,000. 

The committee recommends Senate Bill No. 2034 
to provide the new judgeships that will be established 
on January 2, 1995, under 1991 House Bill No. 1517 
are interim district court judgeships with the same 
jurisdiction as district court judges except the interim 
district court judge does not have jurisdiction to hear 
or determine any case or proceeding relating to an 
offense classified as a Class AA felony. 

The committee recommends Senate Concurrent 
Resolution No. 4005 to direct the Legislative Council 
to study any problems associated with court unifica
tion under 1991 House Bill No. 1517, including the 
funding of the court unification. 



EDUCATION COMMITTEE 
The Education Committee was assigned one study. 

House Concurrent Resolution No. 3068 directed the 
Legislative Council to study the feasibility of imple
menting an educational funding formula based on 
costs. The formula was to consider all sources of 
revenue and wealth in measuring a school district's 
ability to support education and it was to incorporate 
enrollment factors, require a minimum amount of 
local effort, and provide additional funding for catego
ries of students below the statewide averages for per
pupil expenditures. The resolution was also considered 
an appropriate vehicle for monitoring the education 
funding issue. As a result, the committee addressed 
the broad issue of education funding and the limited 
issue of county superintendent position consolida
tion. 

Committee members were Senators Curtis Peterson 
(Chairman), Layton W. Freborg, OrlinHanson, Bonnie 
Heinrich, Jerome Kelsh, Don Moore, and Dan 
Wogsland and Representatives Ole Aarsvold, 
Wesley R. Belter, James 0. Coats, Moine R. Gates, 
Robert Huether, Kevin Kolbo, Joe Kroeber, Bruce 
Laughlin, Charles Linderman, Ray Meyer, Robert K. 
Muhs, Sr., Jeremy Nelson, Doug Payne, Orville 
Schindler, and Don Shide. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

EDUCATION FINANCE STUDY 
Background 

Foundation Program Initiation 
The foundation program providing financial assis

tance to local school districts has been in effect since 
1959, when the Legislative Assembly provided for a 
uniform 21-mill county levy and a supplemental state 
appropriation. These measures were intended to 
provide that school districts would receive 60 percent 
of the cost of education from nonlocal sources. This 
initial program was adopted in recognition that prop
erty valuation, demographics, and educational needs 
varied from district to district. Taking into account 
the obvious financial burdens suffered by low prop
erty valuation, high per-pupil cost school districts, 
the program consisted of a system of weighted aid 
payments that favored schools with lower enroll
ments and higher costs. This initial program also 
recognized that higher costs were incurred by dis
tricts providing high school education and therefore 
included a higher weighting factor for the allocation 
of aid to districts operating high schools. 

1973 Changes 
The foundation program remained essentially un

changed until 1973, when the funding formula be
came more sophisticated, and state government 
assumed a proportionately greater share of financing 
education. The base support payment per pupil 
which was and still is the amount used to determine 
the sum each school district receives after weighting 
factors have been applied, was increased from $260 to 
$540 per pupil. The flat weighting factor for all high 
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schools was replaced with four classes of high school 
weighting factors and some adjustments were made 
in elementary school weighting factors. The maxi
mum mill levy for high school districts was lowered 
from 34 to 24 mills and those districts with excess 
levies or unlimited levies were required to reduce 
them. The 1973 changes came at a time when federal 
and state courts were considering whether the level of 
spending for a child's elementary and secondary school 
education should depend upon the wealth of the 
child's school district. 

1975 Changes 
In 1975 the Legislative Assembly increased the 

base payment amount from $540 to $640 per pupil for 
the first year of the 197 5-77 biennium and to $690 per 
pupil for the second year. Further adjustments were 
made to the weighting factors used to calculate aid for 
elementary school programs, including a new classi
fication for seventh and eighth grade pupils in recog
nition of higher costs associated with junior high 
school instruction. Another change provided that no 
district would receive less in foundation program 
payments for another year than that district would 
have received based upon its enrollment in the previ
ous school year. As a result, districts with declining 
enrollments were given a buffer period within which 
to adjust their fiscal circumstances and minimize 
traumatic revenue losses. The appropriation for the 
foundation program was increased from $118 million 
for the 1973-75 biennium to $153.4 million for the 
1975-77 biennium. 

1977 Changes 
The 1977 Legislative Assembly raised the base 

payment to $775 per pupil for the first year of the 
biennium and $850 for the second year. The appro
priation for foundation payments was $186.8 million 
for the 1977-79 biennium. 

1979 Changes 
The 1979 Legislative Assembly raised the base 

payment to $903 for the first year of the biennium and 
$970 for the second year. The foundation program 
appropriation was $208.4 million for the 1979-81 bi
ennium. An additional $1 million was appropriated 
for the funding of public kindergarten during the 
second year of the biennium. 

Measure No. 6 and 1981 Changes 
The next major development affecting educational 

finance occurred with the approval of initiated mea
sure No. 6 at the general election in November 1980. 
This measure imposed a 6.5 percent oil extraction tax 
and provided that 45 percent of the funds derived 
from the tax were to be used to make possible state 
funding of elementary and secondary education at a 
70 percent level. To meet this goal, the 1981 Legisla
tive Assembly allocated 60 percent of the oil extrac
tion tax revenues to the school aid program. Initiated 
measure No. 6 also provided for a tax credit that made 
the 21-milllevy inapplicable to all but the owners of 
extremely high valued properties. The Legislative 



Assembly eliminated the levy altogether and increased 
state education aid to compensate districts for all 
revenues that would have been derived from the levy. 
The foundation program appropriation was 
$388.7 million for the 1981-83 biennium. 

70-30 Concept 
During the 1981-82 interim, the Legislative 

Council's Education Finance Committee examined a 
new school funding concept known as the 70-30 con
cept, which took into account the costs of education 
incurred by each school district. The 70-30 concept 
began by determining the "adjusted cost of education" 
for each school district. It took into account the gross 
expenditures of a school district and subtracted the 
following items: 

1. Expenditures for capital outlay for buildings 
and sites or debt service. 

2. Expenditures for school activities and school 
lunch programs. 

3. Expenditures for the cost of transportation, in
cluding the cost of schoolbuses. 

4. Expenditures from state funds paid to the dis
trict for vocational and special education. 

5. Expenditures from distributions from the state 
tuition fund. 

6. All expenditures from federal funds except ex
penditures from funds designed to compensate 
districts in lieu of property taxes. 

The result was the adjusted cost of education. The 
educational support for each year was to be the 
adjusted cost of education times an adjustment factor 
that would account for inflation. The amount of 
educational support for a school district as calculated 
pursuant to this procedure would represent the dollar 
amount equal to 100 percent of the district's total cost 
of education. 

The 70-30 concept contained an equalization factor 
designed to provide fair treatment to districts with 
different costs and assessed property valuation pro
files. The mechanism in the 70-30 concept provided 
for the computation of a 30 percent equalization fac
tor to be used as the basis for determining each 
district's state funding entitlement. A local mill levy 
would raise an amount sufficient to pay 30 percent of 
the cost of education in each district, and the state 
would provide the remainder. 

Proponents of the concept maintained that the 
central strengths of the approach were its compre
hensive equalization mechanism and its consider
ation of each district's own expenditure levels in 
determining the amount of state education aid to 
which the district is entitled. Opponents, however, 
argued that the scheme was structured in such a 
manner that it rewarded high spending school dis
tricts. Because a district's prior expenditure level 
provided the base for allocation of the state education 
aid, the district that had spent the most on education 
would receive a correspondingly larger payment in 
state aid. The system would have penalized school 
districts that had been operating on extremely re
stricted budgets and which had given cost control a 
high priority. The committee did not recommend this 
funding concept to the Legislative Council. 
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1983 and 1985 Changes 
The Legislative Assembly in 1983 left in place the 

existing educational funding mechanism and set the 
per-pupil payment at $1,400 for the first year of the 
biennium and $1,350 for the second year of the bien
nium. The 1983-84 Education "A" Committee again 
studied elementary and secondary school financing. 
Weighting factors, increases in the equalization fac
tor to 40 mills, and the excess mill levy grant concept 
were among the areas studied by the committee. The 
committee recommended an increase in per-pupil 
foundation aid payments, but declined to adopt rec
ommendations regarding an increase in the equaliza
tion factor and the provision of excess mill levy grants. 
The Education" A" Committee recommended founda
tion aid payments of$1,525 and $1,595 for the bien
nium, but the 1985 Legislative Assembly set those 
figures at $1,425 and $1,455. 

1987-88 Goals and Guidelines 
Although the 1985-86 interim Education Commit

tee again considered matters of educational finance, 
it was the 1987-88 Education Finance Committee 
that set specific goals and guidelines to be taken into 
account during its deliberations on educational fi
nance issues. The goals included: 

1. That the committee should take a futuristic 
view and examine issues such as transportation, 
reorganization, consolidation, and salaries as 
they will exist in 10 years. 

2. That the committee should establish a vision of 
the qualities that young people are expected to 
possess once they have gone through the educa
tional system and that teachers must develop 
the skills necessary to bring that vision and 
those expectations to students. 

3. That an educational system should provide all 
children with access to an equal educational 
experience. 

4. That an educational system should require fi
nancial input from local school districts and the 
state. 

5. That all aspects of the current educational sys
tem should be determined as viable or nonvi
able. 

6. That steps should be taken to eliminate or re
duce existing disparities in the educational fi
nance system. 

7. That an educational program should be respon
sive to technology and to the different ways that 
individuals learn. 

8. That an educational finance system should, 
wherever possible, provide incentives rather than 
disincentives or directives. 

9. That proposals should be examined in terms of 
their overall effects, rather than their effects on 
individual districts. 

10. That legislation should be proposed with a view 
to readily accommodating change. 

That interim committee reviewed several propos
als to revise the existing education fmance formula 
and generally agreed that any formula approved by 
the committee should increase state aid to school 
districts by $35 million. Also discussed were various 
proposals that would have taken into consideration, 
as part of the foundation aid program, payments to 



school districts from sources other than the state, in 
order to determine local ability to support education. 
Since time was insufficient to consider these issues, 
the committee recommended additional Legislative 
Council studies to determine whether other pay
ments to school districts should be included as local 
resources when measuring a district's contributions 
to the foundation aid program and to determine 
whether the use of various factors in addition to 
property wealth could be embodied in an educational 
finance formula. 

1989-90 Interim Study 
During the 1989-90 interim, the Legislative 

Council's Education Finance Committee considered 
several proposals utilizing income factors and in lieu 
of tax revenues. One proposal required that the 
taxable valuation of property in the state be divided 
by the state's five-year average aggregate adjusted 
gross income. The resulting factor would then have 
been multiplied by the school district's adjusted gross 
income. 

A second proposal would have deducted the follow
ing amounts from a school district's foundation aid 
payment: 1) the average federal adjusted gross in
come per individual in the school district divided by 
the average for all school districts, multiplied by the 
latest taxable valuation of the school district, multi
plied by 30 mills; 2) three percent of the money 
received by the district from the state tuition fund for 
students who did not attend public school in the 
district; 3) three percent of federal payments received 
in lieu of taxes; and 4) three percent of the revenue 
received from oil, gas, and coal taxes. 

A third proposal would have deducted an amount 
equal to the average federal adjusted gross income 
per student for the district, divided by the average for 
the state, and multiplied by the latest taxable valua
tion ofthe school district times 20 mills. The commit
tee recognized that changes in the educational funding 
system of the state should be made, but determined 
that the state's financial situation had to be better 
defined and understood before alternative funding 
methods could be pursued. Consequently, the 1989-
90 interim committee made no recommendations re
garding school finance issues. 

Current Educational Funding Components 
Public elementary and secondary education is prin

cipally funded by: 
1. Local ad valorem real property taxes. North 

Dakota Century Code (NDCC) Section 57-15-
14.2 permits a school board to levy an amount 
sufficient to cover these expenses: 
a. Board and lodging for high school students as 

provided in Section 15-34.2-06. 
b. The teachers' retirement fund as provided in 

Section 15-39.1-28. 
c. Tuition for students in grades 7 through 12 

as provided in Section 15-40.2-12. 
d. Special education programs as provided in 

Section 15-59-08. 
e. The establishment and maintenance of an 

insurance reserve fund for insurance pur
poses as provided in Section 32-12.1-08. 
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f. A final judgment obtained against a school 
district. 

g. The district's share of contribution to the old
age survivors' fund and matching contribu
tion for the Social Security fund as provided 
by Chapter 52-09 and to provide the district's 
share of contribution to the old-age survi
vors' fund and matching contribution for the 
Social Security fund for contracted employ
ees of a multidistrict special education board. 

h. Rental or leasing of buildings, property, or 
classroom space. 

1. Unemployment compensation benefits. 
j. Removal of asbestos substances from school 

buildings or the abatement of asbestos sub
stances in school buildings. 

k. Participation in cooperative vocational edu
cation programs approved by the state board. 

1. Maintenance of a vocational education pro
gram approved by the state board and estab
lished only for that school district. 

m. The cost of purchasing, contracting, operat
ing, and maintaining schoolbuses. 

n. School library services. 
o. The cost of equipping school buses with two

way communications and central station 
equipment and providing for the installation 
and maintenance of such equipment. 

p. Public kindergartens in connection with the 
public schools of the district. 

q. The cost of a public recreation system. 
r. The district's share to finance an interdistrict 

cooperative agreement authorized by Sec
tion 15-47-40.1. 

2. Local ad valorem property tax levies for building 
funds. Under NDCC Section 57-15-17, the use of 
these funds is limited to the following: 
a. The erection of new school buildings, or addi

tions to old school buildings, or the making of 
major repairs to existing buildings. 

b. The payment of rentals upon contracts with 
the State Board of Public School Education. 

c. The payment of rentals upon contracts with 
municipalities for vocational education fa
cilities financed pursuant to Chapter 40-57. 

d. The limitations of school plans as provided in 
Section 57-15-16(2). 

e. The payment of principal, premium, if any, 
and interest on bonds issued pursuant to 
Section 21-03-07(7). 

3. State foundation aid. Under NDCC Sections 15-
40.1-06 and 15-40.1-07, the educational support 
per pupil is determined and from that amount 
there is subtracted the product of22 mills times 
the latest available net assessed and equalized 
valuation of property in the school district, and 
the amount by which the unobligated balance in 
the school district's interim fund is in excess of 
the amount authorized by NDCC Section 57-15-
27. 

4. State tuition apportionment payments. These 
are funded by income from the permanent school 
trust fund, fines, and lease proceeds from school 
lands and distributed in accordance with NDCC 
Section 15-44-03. 



5. State transportation payments. Under NDCC 
Section 15-40.1-16, the Legislative Assembly 
establishes the amounts that school districts 
receive in transportation aid. For the 1991-93 
biennium, the amounts are as follows: 
a. For schoolbuses and school vehicles trans

porting pupils who live outside the incorpo
rated limits of the city in which school the 
pupil is enrolled is located, a sum equal to 
25 cents per mile during each year of the 
1991-93 biennium for vehicles having a ca
pacity of nine or fewer pupils and 67 cents per 
mile for each year of the 1991-93 biennium 
for schoolbuses having a capacity of 10 or 
more pupils. In addition, those school dis
tricts qualifying for payments for buses hav
ing a capacity oflO or more pupils are entitled 
to an amount equal to 28 cents per day for 
each public school pupil living outside the 
city limits who is transported in such buses. 

b. For pupils who ride schoolbuses or commer
cial buses to or from school and who live 
within the incorporated limits of the city in 
which the school the pupil is enrolled is 
located, a sum equal to 17.5 cents per pupil 
per one-way trip. However, no payment may 
be made under this subsection for a student 
who rides on a vehicle for which payments 
are claimed under the subsection providing 
for payments for pupils living outside the city 
limits. 

6. Coal conversion funds. Under NDCC Chapter 
57-60, the operator of each coal conversion facil
ity is taxed for the privilege of production. Thirty
five-percent of the taxes received are returned to 
the county in which the facility is located. Of the 
35 percent, NDCC Section 57-60-15 requires 
that 30 percent be apportioned to school dis
tricts within the county on the basis of each 
district's average daily membership. 

7. Coal severance taxes. Under NDCC Section 57-
61-01, all coal severed for sale or industrial 
purposes is taxed at 75 cents per ton, in lieu of 
any sales or use taxes. Thirty-five percent of the 
revenues are allocated for proportionate distri
bution to the coal-producing counties. Thirty 
percent of a county's share must be apportioned 
to the school districts of the county on the basis 
of each district's average daily membership. 

8. Oil and gas gross production taxes. Under 
NDCC Chapter 57-51, a tax of five percent of the 
gross value at the well is levied upon all oil 
produced in North Dakota. The chapter also 
provides for a gross production tax upon all gas 
produced in North Dakota. The gas tax is calcu
lated by taking the taxable production in mcf 
(thousand cubic feet) times the gas tax rate of 
four cents for 1991-92. Forty-five percent of the 
oil and gas production tax revenues that are 
allocated to each oil or gas producing county 
must be credited by the county treasurer to the 
county general fund. Thirty-five percent of those 
revenues allocated to any county must be appor
tioned by the county treasurer to school districts 
within the county on the average daily atten
dance distribution basis. However, no school 
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district may receive in any single academic year 
an amount greater than the county average per
pupil cost multiplied by 70 percent, then multi
plied by the number of pupils in average daily 
attendance or the number of children of school 
age in the school census for the county, which
ever is greater. In any county in which the 
average daily attendance or the school census, 
whichever is greater, is fewer than 400, the 
county is entitled to 120 percent of the county 
average per-pupil cost multiplied by the number 
of pupils in average daily attendance or the 
number of children of school age in the school 
census for the county, whichever is greater. 
Once this level has been reached, all excess 
funds to which the school district would be 
entitled as part of its 35 percent share must be 
deposited instead in the county general fund. 

9. Federal school lunch program funds. Under 
NDCC Chapter 15-54, the Superintendent of 
Public Instruction administers federal funds 
designed to provide nonprofit child nutrition 
programs and food distribution programs for 
eligible participants. 

10. Public Law 81-874 Impact Aid. These are fed
eral dollars awarded to local school districts 
upon which the United States has placed finan
cial burdens. Impact aid is forthcoming when 
local school districts have had a reduction in 
available revenues as a result of real property 
acquisitions by the United States, when local 
school districts provide education for children 
residing on federal property, when local school 
districts provide educations for children whose 
parents are employed on federal property, or 
when there has been a sudden and substantial 
increase in school attendance as a result of 
federal activities. 

11. Federal funds paid pursuant to Public Law 66-
146, entitled "An Act to Promote the Mining of 
Coal, Phosphate, Oil, Oil Shale, Gas, and So
dium on the Public Domain." Under NDCC 
Section 15-40.1-13, such moneys are deemed the 
first moneys withdrawn or expended from the 
general fund for state school aid purposes. 

12. Federal funds paid pursuant to the Taylor Graz
ing Act (43 U.S.C. 315i). Under NDCC Section 
15-40.1-14, these funds are apportioned among 
the counties according to the amount of Taylor 
Grazing Act land in each county and then dis
tributed to each school district in the county on 
the basis of average daily membership. 

13. Miscellaneous other sources such as Johnson 
O'Malley funds. Johnson O'Malley funds are 
appropriated by Congress to the Secretary of the 
Interior and in turn used for education, medical 
attention, agricultural assistance, and social 
welfare of American Indians in a particular 
state. 

CURRENT STATE LITIGATION 
In 1989 a group of school districts and parents 

initiated a lawsuit to have the state's system of public 
school financing declared unconstitutional. The com
plaintinBismarckPublicSchoolDistrictNo. 1 v. 
State of North Dakota charged that disparities in 



revenue among the school districts have caused corre
sponding disparities in educational uniformity and 
opportunity that are directly and unconstitutionally 
based upon property wealth. The State of North 
Dakota argued that the state's statutes are entitled to 
a presumption of constitutionality and that the state 
has met its constitutional mandate regarding the 
establishment and maintenance of a uniform system 
of free public schools. The matter has been heard by 
a trial court. Although a decision has not been handed 
down, it is anticipated that the matter will ultimately 
be appealed to the North Dakota Supreme Court. 

Because this pending case has the potential to 
declare the current system of educational financing 
unconstitutional, the committee considered finance 
equity issues, suggestions for changing the current 
method of funding education, and less drastic adjust
ments to the current formulas. 

Finance Equity Litigation from a National 
Perspective 

While education is a shared federal, state, and local 
venture, in recent years the proportion of financial 
participation by the various governmental units has 
changed. The 1980s witnessed a reduction in federal 
effort and a resultant increase in state and local 
efforts. Had the federal effort stayed constant, the 
current federal effort would be $18.6 billion rather 
than the actual $13 billion. 

Testimony indicated that one of the major difficul
ties faced by education funding proponents has been 
and continues to be societal attitudes. People are 
remarkably vocal about demanding increased educa
tional services, but equally vocal about their unwill
ingness to require additional funding sources. This is 
most evident in states with an older population base. 
When constituents no longer have children of school 
age, they tend not to view education funding as an 
investment in the country's social structure and con
sequently do not support increased efforts. It is this 
situation that prompted groups in many states to turn 
toward the legal system. 

In the 1970s and early 1980s, many of the school 
finance cases addressed the equity of spending issue. 
More recently, however, the groups have focused on 
the educational programs and are litigating the issue 
of educational opportunity. The results of finance 
equity litigation across the nation can be summed up 
as follows: 

I. Plaintiffs won at the state Supreme Court level: 
Arkansas DuPree v. Alma School 

Connecticut 
Kentucky 

Montana 

Texas 

Wyoming 

District, 1983 
Horton v. Meskill, 1977 
Rose v. Council for Better 

Education, Inc., 1989 
Helena Elementary School 

District No. 1 v. Montana, 
1989 

Edgewood v. Kirby, 1989, 
1992 

Washakie Co. School Dist. 
No.1 v. Herschler, 1980 

II. Plaintiffs won at the state Supreme Court level 
but further compliance litigation was also filed: 
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California Serranov.Priest, 1971,1977 
New Jersey Robinson v. Cahill, 1983; 

Abbott v. Burke, 1990 

Washington SeattleSchoolDist.No.l v. 
Washington,1978 

West Virginia Pauley v. Kelly, 1979, 1988 

III. Plaintiffs lost at the Supreme Court level and no 
further complaints have been filed or further 
complaints were filed but also lost: 
Colorado Lujan v. State Board of 

Georgia 
Louisiana 

Maine 
Maryland 

Michigan 
North Carolina 

Oregon 

South Carolina 

Wisconsin 

Education, 1982 
McDaniel v. Thomas, 1981 
School Board v. Louisiana, 

1987, 1988 
Sawyer v. Gilmore, 1912 
Hornbeck v. Somerset Co. 
Board of Education, 1983 

Milliken v. Green, 1973 
Britt v. State Board of 

Education, 1987 
Olsen v. Oregon, 1979; Coa
lition for Equitable 
School Funding, Inc. v. 
Oregon, 1991 

Richland County v. 
Campbell, 1988 

Kukor v. Grover, 1989 

IV. Plaintiffs lost at the Supreme Court level but 
further complaints have been filed: 
Arizona Shofstall v. Hollins, 1973 
Idaho Thompson v. Engelking, 

New York 

Ohio 

Oklahoma 

Pennsylvania 

1975 
Board of Education v. 

Nyquist, 1982, 1987; Re
formEducational Financ
ing Inequities Today 
(REFIT) v. Cuomo, 1991 

Board of Education of the 
City of Cincinnati v. 
Walter, 1979 

Fair School Finance Coun
cil of Oklahoma, Inc. v. 
Oklahoma, 1987 

Dansonv.Casey, 1979, 1987; 
Pennsylvania Association 
of Rural and Small 
Schools v. Casey, 1991 

V. Litigation is present but no Supreme Court 
decision has been rendered: 

Alabama 
Alaska 
Idaho 
lllinois 
Indiana 
Kansas 
Louisiana 
Massachusetts 

Nebraska 
New Hampshire 
New York 
North Dakota 
Ohio 
Pennsylvania 
Oklahoma 
South Dakota 



Minnesota 
Missouri 

Tennessee 
Virginia 

Lower court decisions have been rendered for the 
plaintiffs in Alaska, Minnesota, and Tennessee and 
for the defendants in Idaho and Nebraska. 

An Alternate Funding Formula 
In the 1990-91 school year, the average cost per 

pupil in the state was $3,425, with the highest being 
$11,743 and the lowest being $2,086. The statewide 
average taxable valuation per pupil was $7,870, with 
the highest school district being Spiritwood at $77,7 45 
and the lowest being Belcourt at $145. 

The committee was informed that the current fund
ing formula is rigid rather than self adjusting and 
that a discussion of equal educational opportunity 
cannot be undertaken until a way is found to equalize 
educational spending. A13 a result, the committee 
studied the effects of a funding formula that would 
include all sources of wealth and revenue in order to 
measure a school district's ability to support educa
tion and, at the same time, incorporate enrollment 
factors, require a minimum level of local effort, and 
provide additional dollars for categories of students 
falling below the statewide averages for per-pupil 
expenditures. Such a formula was embodied in 1991 
House Bill No. 1563. The bill failed to pass but was 
referenced in the committee's study directive. Conse
quently, the bill served as the basis for the committee's 
deliberations. 

In House Bill No. 1563, "in lieu of tax dollars" was 
defined as the receipts from all mineral resources, 

To calculate gross entitlement: 

Public Law 81-874 Impact Aid, Public Law 81-874 
Low Income Housing Aid, and federal revenue in lieu 
of taxes. "Statewide average local contribution per 
pupil" was defined as the amount derived by adding 
the general fund levy; high school tuition levy; tuition 
fees for regular education, special education, voca
tional education, summer school programs, and 
driver's education; interest income; revenue from all 
local sources and county sources; Public Law 81-874 
Impact Aid; Public Law 81-87 4 Low Income Housing 
Aid; Elementary and Secondary Education Act emer
gency school assistance; Indian education program 
aid; and federal revenue in lieu oftaxes; and dividing 
the total by the full-time equivalent average daily 
membership. 

The bill required the Superintendent of Public 
Instruction to determine weighting factors for each of 
the following categories, based upon the prior year's 
state average cost per pupil: 

Grade 
K-3 
K-3 
4-6 
4-6 
7-8 
7-8 
9-12 
9-12 

Average Daily School 
Membership or Fall Enrollment 

Under 80 
80 or more 
Under 75 

75 or more 
Under 50 

50 or more 
Under 100 

100 or more 

To arrive at the net state payment, a number of 
calculations were required. 

1. Per-pupil expenditure+ Lowest per-pupil = Weighting factor 
expenditure of the 
eight categories 

2. Weighting factor x Number of pupils = Number of weighted 
per-pupil units 

3. Number of weighted x Lowest per-pupil = Gross entitlement 
pupil units expenditure of the 

eight categories 

To calculate the local share: 
1. Taxable valuation of x Statewide average mill levy for = "A" 

a school district the most recent year 

2. "A" + All in lieu of tax dollars received = "B" 
by the school district 

3. "B" + By the number of resident pupils = "C" 

4. "C" + Statewide average per-pupil local contribution = "D" 

5. "D" + 2 = "E" 

6. "E" x Enrollment of the district = "F" 

7. Gross entitlement - "F" = Net state payment 
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The bill also provided that if a district's per-pupil 
expenditure is less than 90 percent of the statewide 
average cost per pupil for any expenditure category, 
that district was entitled to a supplemental payment. 
If the district's mill levy was greater than the state
wide average mill levy, the district's per-pupil expen
diture for the various enrollment categories would be 
compared to 90 percent of the statewide average per
pupil expenditure for the various enrollment catego
ries. If the district's per-pupil expenditure was less 
than 90 percent of the statewide average per-pupil 
expenditure for any category, the district was entitled 
to a supplemental payment in the amount needed to 
raise the district's per-pupil expenditure to 90 per
cent of the statewide average for that enrollment 
category, times the number of pupils in that enroll
ment category in the district. Finally, the bill re
quired that proportionate payments be made for 
nonpublic school pupils enrolled in public schools for 
vocational and academic courses, high school pupils 
enrolled in summer programs, and pupils enrolled in 
alternative education programs. 

The committee compared the per-pupil payment 
provided for in House Bill No. 1563 with the 1990-91 
per-pupil payments and found that out of the 266 
districts examined, 129 would gain funding while 137 
districts would lose funding. Of the 42 districts 
having per-pupil dollar effects of$50 or less, 18 would 
gain funding while 24 would lose funding. Of the 40 
districts affected in the $51 to $100 range, 24 districts 
would gain funding while 16 would lose funding. 

Of the 140 school districts that would experience 
funding changes ranging between $101 and $500 per 
pupil, there were an equal number of districts gaining 
funding and districts losing funding. The remaining 
44 districts would experience funding changes in 
excess of $500 per pupil, with 17 of those districts 
experiencing gains and 27 experiencing losses. 

The overall gain appeared to average $241.82 while 
the overall average loss was $365.91. School districts 
in Fargo, Jamestown, Bismarck, Dickinson, and 
Williston would have experienced funding increases, 
while Grand Forks would have experienced a funding 
decrease. 

Testimony suggested that equalization means the 
process of compensating for differences in order to 
reach equality and that equity means there must be 
a direct and close correlation between a district's tax 
effort and the educational resources available to it, 
i.e., a district must have substantially equal access to 
similar revenues per pupil at similar levels of effort. 
However, testimony also suggested that equalizing 
the amount of education dollars available is simply 
not enough and that achieving equal educational 
opportunities may very well require an unequal dis
tribution of dollars. 

AB the impact of House Bill No. 1563 was consid
ered, individual committee members reviewed the 
specific impact on the schools in their districts. Initial 
responses to the bill were linked to any advantages 
offered or disadvantages suffered by their schools. 

Throughout the interim, the goal sought to be 
achieved was expressed as "equal educational oppor
tunity." However, the committee found that to be an 
ethereal phrase, understood in its broadest general 
perspective, yet incapable of the definition needed for 

94 

conceptualizing its application to various funding 
formulas. The committee took no action on the fund
ing scheme proposed in House Bill No. 1563. 

County Superintendents 
House Bill No. 1640 (1989) changed the status and 

structure of the county superintendents of schools in 
North Dakota. Effective January 1, 1993, the county 
superintendents of schools must be appointed and 
employed by the respective boards of county commis
sioners, rather than elected by the voters of each 
county. The boards of two or more counties can agree 
to jointly employ a county superintendent of schools 
to perform the functions of the office. Any county with 
fewer than 1,000 persons over the age of five and 
under the age of 18 for the previous school year must 
combine with another county or counties to jointly 
employ a county superintendent of schools. 

A board of county commissioners having to jointly 
employ a county superintendent of schools must de
velop a plan to cooperate with the other counties. If 
the counties cannot agree to jointly employ a county 
superintendent, the Superintendent ofPublic Instruc
tion may require them to participate in a plan. All 
plans to share a county superintendent must receive 
approval by a majority of the presidents of each school 
board in each county and must be confirmed by the 
Superintendent of Public Instruction. 

In order to assist the boards of county commission
ers in adopting plans for county superintendents of 
schools, the Superintendent of Public Instruction 
issued approval criteria by which the plans are to be 
judged and approved. One of the criteria requires 
that the person hired as the county superintendent of 
schools be employed on a full-time basis. 

The Attorney General, in a letter dated March 24, 
1992, pointed out that NDCC Chapter 15-22 does not 
contain a requirement that the county superinten
dent of schools, whether hired by a county or jointly by 
several counties, be hired on a full-time basis. How
ever, the Attorney General added that although a 
county superintendent of schools is not required by 
statute to be hired on a full-time basis, NDCC Section 
15-22-25 does require that each county have a plan to 
implement the law on hiring a county superintendent 
of schools and it does give the Superintendent of 
Public Instruction discretion in the approval of those 
plans. AB a result, a number of people expressed their 
concerns to the Education Committee. 

The perspective offered by representatives of the 
Superintendent of Public Instruction is that times 
have changed and so too have the functions of, and in 
many cases the areas served by, county superinten
dents. While details involving this evolution are not 
clear, it was suggested that there is a need to move 
toward the creation of intermediate service agencies 
that would integrate services that cannot be provided 
by individual districts. Accompanying this evolution 
is the need to upgrade the qualifications of the office 
and to develop a different funding system. 

Others, however, suggested that the approval cri
teria went beyond the intent of the statute. Testi
mony was given that requiring a full-time position 
over several counties would increase travel time and 
costs while decreasing the actual number of service 
hours that a county receives. It was stated that 



counties should be given the option to consolidate the 
positions, not a state mandate to do so. 

The committee, upon receiving approval from the 
chairman of the Legislative Council, requested the 
Superintendent of Public Instruction to consider re
vising the current approval criteria in order that 
counties may be allowed to employ part-time county 
superintendents of schools. In response to the 
committee's request, a representative of the Superin
tendent of Public Instruction testified that the re
quirement for a full-time superintendent would be 
relaxed, but that further movement toward consoli
dation and a full-time position would still be encour
aged. 

School Building Funds 
The committee considered a bill draft relating to 

the disposition of moneys in school building funds. 
Under current law, the governing body of a school 
district may pay into the general fund of the school 
district any moneys that have remained in the school 
building fund for a period of 10 years or more and then 
include such funds as part of its cash on hand in its 
budget for the ensuing year. The bill draft provided 
that the governing body of any school district may pay 
into the general fund of the school district any 
unobligated moneys in the school building fund and 
that such moneys may be considered cash on hand. 
Certain school districts were thought to be levying 
taxes for their building funds, even though no current 
plans exist to use such funds, and if moneys are in the 
building fund and are needed for education, a school 
district should have access to them. Opponents of the 
bill draft pointed out that school districts will be 
under pressure at negotiation time to withdraw mon
eys in their building funds. 

The committee considered a proposal that amended 
NDCC Section 57-15-17 to provide that moneys in a 
school building fund may also be used to make insur
ance premium payments for building insurance. No 
objection was made to authorizing this expenditure 
from school building funds. 

Transportation Aid 
The committee considered a bill draft relating to 

school district transportation aid. Under current law, 
school districts transporting students living outside 
the incorporated limits of a city in which they attend 
school are entitled to receive 25 cents per mile for 
schoolbuses having a capacity of nine or fewer pupils 
and 67 cents per mile for schoolbuses having a capac
ity of 10 or more pupils. In addition, school districts 
receiving payments for buses having a capacity of 10 
or more pupils are also entitled to 28 cents per day for 
each public school pupil living outside the city limits 
who is transported in such buses. The bill draft would 
have raised the amount from 28 cents to 64 cents per 
day. The bill draft would also have provided that no 
school district may receive more than 100 percent of 
the actual costs it incurs in the provision of transpor
tation services. The bill draft would not have altered 
the current reimbursement for students who reside 
within the incorporated limits of a city in which they 
attend school and ride schoolbuses or commercial 
buses to and from school. 

The bill draft would have required an appropria-
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tion of an additional $1,572,000. The committee was 
informed that the current range for transportation 
reimbursements is too great and that the 100 percent 
cap suggested by the bill draft is an appropriate first 
step in equalizing transportation payments. How
ever, the committee determined that in these times of 
budgetary uncertainty, a commitment of over $1.5 
million should be examined in light of the possibility 
that it might be better placed elsewhere within the 
educational funding scheme. 

Foundation Aid Deficiency Appropriation 
The committee considered a bill draft that provided 

an $8 million deficiency appropriation to be used for 
foundation aid payments from January 1, 1993, to 
June 30, 1993. The committee was informed that in 
1991-92 over 900 students unexpectedly enrolled in 
the state's school system, thereby creating a mon
etary shortfall in the range contemplated by this bill 
draft. 

The committee members disagreed over the appro
priateness of the committee attaching a funding source 
to the bill draft. Some committee members suggested 
that this was neither the time nor the place to con
sider raising taxes and that if legislators do what 
needs to be done, i.e., prioritize their spending, the $8 
million will be found. Some suggested it was not the 
role of a committee to recommend a tax increase 
without considering the state's overall budget situa
tion. Others, however, argued that it was incumbent 
upon the committee to recommend a potential source 
for the $8 million. Therefore, the committee amended 
the bill draft to impose a one percent sales tax on all 
items currently taxed at five percent for the period 
required to raise $8 million. 

Foundation Aid 
The committee considered a bill draft that altered 

the method by which educational support per pupil is 
calculated. The bill draft provided that per-pupil aid 
and the transportation payment must be added to
gether, and from that total there would be subtracted 
the product of 22 mills times the latest available net 
assessed and equalized valuation of property in a 
school district and the amount that the unobligated 
balance of a school district's interim fund from the 
preceding June 30 is in excess of the amount autho
rized by NDCC Section 57-15-27. Under current law, 
these subtractions are made from per-pupil aid only 
and transportation payments are not considered. 

The committee was informed that only five dis
tricts would be affected by this bill draft-Billings 
County, Spiritwood, Horse Creek, Bowline Butte, and 
Earle. The bill draft would involve a redistribution of 
approximately $222,000. The committee questioned 
whether it is appropriate to send state dollars to five 
school districts having considerable reserves of their 
own. Even though the net distribution of this bill 
draft is comparatively small, the committee deter
mined it was a step in the right direction with respect 
to equity. 

Committee Recommendations 
The committee recommends House Bill No. 1033 to 

provide that any unobligated moneys in a school 
building fund may be considered cash on hand for 



budgeting purposes during the ensuing year. 
The committee recommends House Bill No. 1034 to 

allow school districts to use moneys in a school build
ing fund for the payment of insurance premiums for 
building insurance. 

The committee recommends Senate Bill No. 2035 
to provide an $8 million deficiency appropriation to be 
used for the purpose of making foundation aid per
pupil payments for the period beginning January 1, 
1993, and ending June 30, 1993, and to impose a one 
percent sales tax on all items currently taxed at five 
percent for the period required to raise $8 million. 
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The committee recommends Senate Bill No. 2036 
to provide that in determining the total amount of 
payments due a school district for per-pupil and 
transportation aid, the amount of per-pupil aid and 
transportation aid for which a school district is eli
gible must be added together, and from that total 
there must be subtracted the product of22 mills times 
the latest available net assessed and equalized valu
ation of property in the school district and the amount 
that the unobligated balance of a school district's 
interim fund on the preceding June 30 is in excess of 
the amount authorized by NDCC Section 57-15-27. 



EMPLOYEE BENEFITS PROGRAMS COMMITTEE 
The Employee Benefits Programs Committee has 

statutory jurisdiction over legislative measures that 
affect retirement, health insurance, and retiree health 
insurance programs of public employees. Under North 
Dakota Century Code (NDCC) Section 54-35-02.4, 
the committee is required to consider and report on 
legislative measures and proposals over which it 
takes jurisdiction and which affect, actuarially or 
otherwise, retirement programs of state employees or 
employees of any political subdivision, and health 
and retiree health plans of state employees or employ
ees of any political subdivision. The committee is 
allowed to solicit draft measures from interested 
persons during the interim and is required to make a 
thorough review of any measure or proposal it takes 
under its jurisdiction, including an actuarial review. 
A copy of the committee's report must accompany any 
measure or amendment affecting a public employees 
retirement program, health plan, or retiree health 
plan which is introduced during a legislative session. 
The statute provides that any legislation enacted in 
contravention of these requirements is invalid and 
benefits provided under that legislation must be re
duced to the level in effect before enactment. 

In addition to its statutory responsibility, the Leg
islative Council assigned one study to the committee. 
Senate Concurrent Resolution No. 4005 directed a 
study of the feasibility and desirability of consolidat
ing the Retirement and Investment Office, Public 
Employees Retirement System, and Teachers' Fund 
for Retirement. 

Committee members were Representatives Rich
ard Kloubec (Chairman), Rick Clayburgh, Barbara 
Pyle, August Ritter, and Rich Wardner and Senators 
Bonnie Heinrich, Dan Jerome, Joe Keller, and 
Karen K. Krebsbach. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

CONSIDERATION OF RETIREMENT, 
HEALTH PLAN, AND 

RETIREE HEALTH PLAN PROPOSALS 
The committee established April 1, 1992, as the 

deadline for submission of retirement, health, and 
retiree health proposals. The deadline provides the 
committee and the consulting actuary of the affected 
retirement, health, and retiree health programs suf
ficient time to discuss and evaluate the proposals. 
The committee limited the submission of retirement, 
health, and retiree health proposals considered by it 
to legislators and those agencies entitled to the bill 
introduction privilege. 

The committee reviewed each submitted proposal 
and solicited testimony from proponents; retirement, 
health, and retiree health program administrators; 
and other interested persons. Under NDCC Section 
54-35-02.4, each retirement, insurance, or retiree 
insurance program is required to pay, from its retire
ment, insurance, or retiree health benefits fund, as 
appropriate, and without the need for a prior appro
priation, the cost of any actuarial report required by 
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the committee which relates to that program. The 
committee referred every proposal submitted to it to 
the affected retirement, insurance, or retiree insur
ance program, which was requested to authorize the 
preparation of actuarial reports. The Public Employ
ees Retirement System used the actuarial services of 
the Segal Company in evaluating proposals that af
fected retirement and retiree health programs. The 
Teachers' Fund for Retirement Board used the actu
arial services of the Wyatt Company in evaluating 
proposals that affected the Teachers' Fund for Retire
ment. The Public Employees Retirement System 
used the actuarial services of William M. Mercer, 
Inc., in evaluating proposals that affected the public 
employees health insurance program. The committee 
obtained written actuarial information on each pro
posal. 

In evaluating each proposal, the committee consid
ered the proposal's actuarial cost impact; testimony 
by retirement, health insurance, and retiree health 
insurance program administrators and affected indi
viduals; the impact on state general or special funds 
and on the affected retirement program; and other 
consequences of the proposal or alternatives to it. 
Based on th~se factors, each proposal received a 
favorable recommendation, unfavorable recommen
dation, or no recommendation. 

A copy of the actuarial evaluation and the 
committee's report on each proposal will be appended 
to the proposal and delivered to its sponsor. Each 
sponsor is responsible for securing introduction of the 
proposal in the 1993 Legislative Assembly. 

Teachers' Fund for Retirement 
Former NDCC Chapter 15-39 established the teach

ers' insurance and retirement fund. This fund, the 
rights to which were preserved by NDCC Section 15-
39.1-03, provides a fixed annuity for full-time teach
ers whose rights vested in the fund before July 1, 
1971. The plan was repealed in 1971 when the 
Teachers' Fund for Retirement was established with 
the enactment ofNDCC Chapter 15-39.1. The plan is 
managed by the board of trustees of the Teachers' 
Fund for Retirement. 

The Teachers' Fund for Retirement plan provides a 
retirement benefit of 1.39 percent of final average 
salary times the number of years of teaching service. 
Final average salary is defined as the average of the 
highest annual salaries for any three years of service 
under the fund. Full benefits are payable when the 
teacher has completed five years of teaching credit 
and is at least 65 years of age or when the teacher has 
a combined total of years of service credit and years of 
age that is equal to at least 85 if one year of that credit 
was completed after July 1, 1979. The plan provides 
for a minimum benefit for a full-time member who 
retired in 1971 or later of $6 per month per year of 
teaching for the first 25 years of service and $7.50 per 
month of teaching credit for service over 25 years. 

Postretirement adjustments were provided by the 
Legislative Assembly in 1983, 1985, 1987, 1989, and 
1991. A reduced early retirement benefit is available 
after five years of service. Disabled teachers are 



entitled to receive a benefit equal to the greater of 
20 percent of the teacher's last annual salary or a 
normal retirement pension computed without consid
eration for the disabled teacher's age. 

The teacher and the teacher's employer each con
tribute 6. 75 percent of covered salary to the plan. 
Employers are permitted to pay the employees' share 
by effecting an equal cost reduction in the gross salary 
of the teacher or by offsetting the contribution against 
future salary increases. 

The latest available report of the consulting actu
ary was dated July 1, 1992. According to the report, 
on that date the fund had total assets with an actu
arial value of approximately $519.8 million and a 
market value of approximately $556.1 million. Total 
active membership was 9, 707 and total membership 
was 15,174. The report indicated that an employer 
contribution of 3.55 percent of projected fiscal 1992 
compensation is necessary to meet the normal cost 
and payment of unfunded liability. This results in an 
actuarial margin of 3.20 percent, the difference be
tween the indicated required employer contribution 
and the expected employer contributions of6.75 per
cent. 

The following is a summary of proposals affecting 
the Teachers' Fund for Retirement over which the 
committee took jurisdiction and the committee's ac
tion on each proposal: 

Bill No. 68 
Sponsor: Board of Trustees 

Proposal: Increase benefit multiplier from 
1.39 percent to 1.75 percent; postretirement ben
efit increase of 10 percent; add a requirement 
that members must have completed five years of 
teaching credit to be eligible for the rule of 85; 
increase the minimum benefit from $6 to $10 per 
month per year of teaching to 25 years and from 
$7.50 to $15 per month per year of teaching over 
25 years; increase the disability annuity from the 
greater of 20 percent of the last annual salary or 
the amount computed by the retirement formula 
to 30 percent of the last annual salary or the 
amount computed by the retirement formula. 
The committee amended the proposal at there
quest of the board to change the benefit multiplier 
from 1.75 as originally proposed to 1.55 and to 
change the postretirement adjustment for indi
viduals who on June 30, 1993, are receiving 
monthly benefits from the fund on an account 
paid under Chapter 15-39.1 or under former Chap
ter 15-39 from $2 per month multiplied by the 
individual's number of years of credited service to 
$2.50 multiplied by the individual's number of 
years of credited service for individuals who re
tired after 1979 and before 1984. Also, at the 
request of the board, the committee added a 
provision to provide that the disability benefit is 
self-adjusting based upon the Teachers' Fund for 
Retirement benefit multiplier. 

Actuarial Analysis: The reported annual actu
arial cost of the original proposal is 5.88 percent 
of July 1, 1992, total covered compensation. The 
estimated actuarial cost of the amended proposal 
is 3.19 percent of total covered compensation. 
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Committee Report: Favorable recommenda
tion on the proposal as amended because the 
proposal provides a benefit enhancement at a 
reasonable cost and the actuarial margin of the 
Teachers' Fund for Retirement is adequate to 
fund the proposal. 

Bill No. 78 
Sponsor: Board of Trustees 

Proposal: Establish a teachers' retiree health 
benefits fund for the purpose of prefunding and 
providing hospital benefits coverage and medical 
benefits coverage for retired eligible teachers or 
surviving spouses of retired eligible teachers and 
their dependants funded by employer contribu
tions. The committee amended the proposal at 
the request of the board to remove that portion of 
the proposal that allows a reduction for early 
retirement to be calculated differently than for 
the retirement plan and to change the credit from 
$4 to $2.60. 

Actuarial Analysis: The proposal has no actu
arial impact on the Teachers' Fund for Retire
ment because the proposal is funded from employer 
contributions. A $4 credit would require an em
ployer contribution rate of 1.54 percent or a 
one percent employer contribution rate would 
provide a $2.59 benefit. 

Committee Report: No recommendation. 

Bill No. 103 
Sponsor: Board of Trustees 

Proposal: Provide that interest for member 
assessments is one-half percent compounded 
monthly and repeal the provision of law that 
allows non public schoolteachers to participate in 
the Teachers' Fund for Retirement. The commit
tee amended the proposal at the request of the 
board to provide that interest as applied to mem
ber assessments is an annual rate of six percent 
compounded monthly as opposed to one-half per
cent compounded monthly. 

Actuarial Analysis: The proposal has no actu
arial impact on the Teachers' Fund for Retire
ment. 

Committee Report: Favorable recommenda
tion as amended because the bill has no material 
impact on contribution requirements. 

Public Employees Retirement System 
The Public Employees Retirement System is gov

erned by NDCC Chapter 54-52. The plan is super
vised by the retirement board and covers most 
employees of the state, district health units, and the 
Garrison Diversion Conservancy District. Elected 
officials and officials first appointed before July 1, 
1979, can choose to be members. Officials appointed 
to office after that date are required to be members. 
Most Supreme Court and district court judges are also 
members of the plan but receive benefits different 
from other members. A county, city, or school district 
may choose to participate on completion of an em
ployee referendum and making an agreement with 
the retirement board. The plan provides for partici-



pating members other than judges to receive a retire
ment benefit of 1.69 percent of final average salary 
times the number of years of service. For judges, the 
normal retirement is 3.50 percent of final average 
salary times the first 10 years of judicial service, 
2.25 percent of final average salary for the next 10 
years, and 1.25 percent for service after 20 years. 
Final average salary is defined as the average of the 
highest salary received by the member for any 
36 months employed during the last 10 years of em
ployment. An employee is vested after five years of 
service. The normal retirement benefit is payable at 
age 65 or when the member has a combined total of 
years of service credit and years of age equal to 90. A 
reduced early retirement benefit is payable for vested 
employees who have reached age 55. Disability re
tirement benefits are payable to members who be
come permanently and totally disabled after 
completing at least 180 days of eligible employment. 
Disability benefits are calculated at 25 percent of the 
member's final average salary with a minimum 
monthly disability retirement benefit of$100. 

The employer contributes 4.12 percent of covered 
salary to the plan and the employee contributes four 
percent. For many employees, no deduction is made 
from pay for the employee's share. This is the result 
of 1983 legislation that provided for a phased-in 
"pickup" of the employee contribution in lieu of a 
salary increase at that time. The 1989 Legislative 
Assembly established a retiree health benefits fund 
account with the Bank of North Dakota for the pur
pose of prefunding hospital benefits coverage and 
medical benefits coverage under the uniform group 
insurance program for retired members of the Public 
Employees Retirement System and the Highway 
Patrolmen's Retirement System receiving retirement 
benefits or surviving spouses of those retired mem
bers who were eligible to receive, or were receiving, 
retirement benefits, reduced the employer contribu
tion under the Public Employees Retirement System 
from 5.12 percent to 4.12 percent and under the High
way Patrolmen's Retirement System from 17.70 per
cent to 16.70 percent or one percent of the monthly 
salaries or wages of participating members, including 
participating Supreme Court and district court judges, 
and redirected those moneys to the retiree health 
benefits fund by requiring the state and other partici
pating employers to contribute one percent of monthly 
salaries and wages to the health benefits fund. 

The latest available report of the consulting actu
ary is dated July 1, 1992. According to the report, on 
that date the Public Employees Retirement System 
had net assets with an actuarial value of$416,263,842, 
with a market value of $448,234,115. Total active 
membership was 14,826 (14,758 persons other than 
judges or National Guard security officers or 
firefighters, 27 judges, and 41 National Guard secu
rity officers or firefighters). The report indicated that 
an employer contribution of3.64 percent of projected 
fiscal 1992 compensation is necessary to meet the 
normal cost associated with nonjudge members. This 
results in an actuarial margin of .48 percent of total 
covered compensation, the difference between the 
indicated required employer contribution and the 
statutory 4.12 percent. 

The report for the judges' retirement system indi-
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cated that an employer contribution of 12.46 percent 
of payroll is required to fund the system. The statu
tory employer contribution rate is 12.52 percent of 
salary. This results in an actuarial margin of .06 per
cent of total covered compensation. 

The report for the National Guard retirement sys
tem indicated that an employer contribution of 
5.89 percent of payroll is required to fund the system. 
The statutory contribution rate is 5.87 percent of 
salary. This results in an actuarial deficit in the 
margin of .02 percent of total covered compensation. 

The latest available report of the consulting actu
ary for the Highway Patrolmen's retirement fund is 
dated July 1, 1992. According to the report, on that 
date the Highway Patrolmen's retirement fund had 
net assets with an actuarial value of $15,269,485, 
with a market value of $16,442,226. Total active 
membership was 114 and an employer contribution of 
14.13 percent of payroll is necessary to meet the 
normal cost of the Highway Patrolmen's retirement 
fund. The statutory contribution rate is 16.70 per
cent of payroll. Thus, theactuarialmarginis2.57 per
cent of payroll. 

The latest available report of the consulting actu
ary for the Public Employees Retirement System 
retiree health benefits fund is dated July 1, 1992. 
According to the report, on that date the Public 
Employees Retirement System retiree health ben
efits fund had net assets with a market value of 
$5,126,265. Total active membership was 14,940 
(6,309menand8,631 women). Anemployercontribu
tion of . 78 percent of payroll is required to fund the 
plan. The statutory contribution rate is 1.00 percent 
of payroll. This results in an actuarial margin of 
.22 percent of payroll. 

The following is a summary of the proposals affect
ing the Public Employees Retirement System over 
which the committee took jurisdiction and the 
committee's action on each proposal: 

I. Public Employees Retirement System 
Main System 

Bill No. 90 
Sponsor: Retirement Board 

Proposal: Revise the definition of temporary 
employee; revise prior service repurchase provi
sions; provide that employees of the Public Em
ployees Retirement System and the Retirement 
and Investment Office may not serve on the Pub
lic Employees Retirement System Board; provide 
that no more than one member of the Public 
Employees Retirement System Board may be 
from the same agency; provide that board mem
bers are entitled to receive the same compensa
tion as provided members of the Legislative 
Council; provide that postponed retirement date 
for National Guard security officers or firefighters 
is the first day of the month next following the 
month in which the member actually severs or 
has severed employment after reaching the nor
mal retirement date; provide that disability re
tirement benefits are the greater of25 percent of 
the member's final average salary or the benefit 
accrued had the member reached normal retire
ment date at the date of disability; provide that a 



spouse may elect a preretirement death benefit of 
the greater of 50 percent of the member's single 
life accrued benefit or a benefit equal to the 
100 percent joint and survivor benefit payable as 
if the member had been eligible for early retire
ment; clarify that purchase of additional credit is 
based upon the actuarial cost of the credit being 
purchased; revise the confidentiality of records 
provisions under the Public Employees Retire
ment System; provide a continuing appropriation 
for certain retirement and uniform group insur
ance program benefits. The committee amended 
this proposal at the request of the board to remove 
the new alternative preretirement death benefit 
and the change in the disability benefit. 

Actuarial Analysis: The reported annual actu
arial cost of the original proposal was .12 percent 
of covered payroll for the new alternative 
preretirement death benefit and .13 percent of 
covered payroll for the changed disability benefit. 
The proposal, as amended, has no actuarial cost 
impact. 

Committee Report: Favorable recommenda
tion as amended. 

Bill No. 91 
Sponsor: Retirement Board 

Proposal: Allow the Public Employees Retire
ment System Board to determine the employer 
contribution for National Guard security officers 
or firefighters. 

Actuarial Analysis: To make the benefit for
mula the same for National Guard security offic
ers or firefighters as it is for members of the Public 
Employees Retirement System main system would 
require an additional .63 percent of covered pay
roll funded by the Department of Defense. 

Committee Report: Favorable recommenda
tion. 

Bill No. 94 
Sponsor: Senator Bonnie Heinrich 

Proposal: Implement a rule of 88 for calculating 
normal retirement date under the Public Employ
ees Retirement System. 

Actuarial Analysis: The reported actuarial cost 
impact is .27 percent of covered payroll. 

Committee Report: Unfavorable recommenda
tion because the available margin is not sufficient 
to fund the proposal if the proposals recommended 
by the Public Employees Retirement System Board 
are enacted. 

Bil1No.l12 
Sponsor: Retirement Board 

Proposal: Increase benefit multipliers appli
cable to supreme and district court judges. 

Actuarial Analysis: The reported actuarial cost 
impact is 2.30 percent of covered payroll. 

Committee Report: Unfavorable recommenda
tion because the Public Employees Retirement 
System Board has withdrawn its support for the 
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proposal. 

Bill No. 114 
Sponsor: Retirement Board 

Proposal: Increase benefit multiplier from 
1.69 percent to 1.85 percent and provide a prior 
service retiree adjustment of9.47 percent ofthe 
present benefit for prior service retirees who are 
receiving benefits from the Public Employees 
Retirement System. The committee amended 
this proposal at the request of the board to change 
the proposed benefit multiplier from 1.85 percent 
to 1. 7 4 percent and to change the prior service 
retiree adjustment from 9.47 percent to 3.00 per
cent of an individual's present benefit. 

Actuarial Analysis: The reported actuarial cost 
impact ofthe original proposal is 1.55 percent of 
covered payroll. The actuarial cost impact ofthe 
amended proposal is .48 percent of covered pay
roll. 

Committee Report: Favorable recommenda
tion on the proposal as amended because the 
proposal provides a benefit enhancement at a 
reasonable cost. 

Bill No.118 
Sponsor: Representative Richard Kunkel 

Proposal: Provide that individuals receiving 
early retirement benefits prior to July 1, 1985, 
and who, at retirement, had a combined total of 
years of service credit and years of age equal to at 
least 90 are entitled to receive normal retirement 
benefits under the Public Employees Retirement 
System. 

Actuarial Analysis: The reported actuarial cost 
impact is .01 percent of covered payroll. 

Committee Report: Unfavorable recommenda
tion because retroactive liberalization of retire
ment eligibility such as proposed in this bill can be 
viewed as inequitable by retirees who chose to 
defer retirement in order to take advantage of 
anticipated changes such as the rule of 90. 

II. Highway Patrolmen's Retirement System 

Bill No. 115 
Sponsor: Retirement Board 

Proposal: Increase benefit multiplier from 
2.83 percent to 3.15 percent of final average sal
ary for the first 25 years of service and provide a 
postretirement increase in the benefit multiplier 
from 2. 7 5 percent to 3.15 percent of final average 
salary. The committee amended this proposal at 
the request of the board to change the proposed 
multiplierfrom3.15 percent of payroll to2.96 per
cent of payroll. 

Actuarial Analysis: The reported actuarial cost 
impact of the original proposal is 5.13 percent of 
covered payroll. The actuarial cost impact of the 
amended proposal is 2.08 percent of covered pay
roll. 

Committee Report: Favorable recommenda
tion, as amended, because the proposal provides 
a benefit enhancement at a reasonable cost. 



III. Old-Age and Survivor Insurance System 

Bill No.107 
Sponsor: Job Service North Dakota 

Proposal: Increase Old-Age and Survivor Insur
ance System benefits by $20 per month for fiscal 
year 1993 and by an additional $20 for fiscal year 
1994. 

Actuarial Analysis: Job Service North Dakota 
indicated that the proposal would increase ben
efit payments by $21,180 during the biennium 
beginning July 1, 1993,andendingJune 30,1995. 

Committee Report: Favorable recommenda
tion. 

IV. Prefunded Retiree Health Benefits Fund 

Bill No. 87 
Sponsor: Public Employees Retirement System 

Proposal: Increase the monthly credit toward 
hospital and medical benefits coverage under the 
retiree health benefits fund from $4 to $4.50. 

Actuarial Analysis: The reported actuarial cost 
impact is .11 percent of covered compensation. 

Committee Report: Favorable recommenda
tion. 

Bill No.ll7 
Sponsor: Representative Richard Kunkel 

Proposal: Allow a surviving spouse to receive for 
life the member's credit for hospital and medical 
benefits coverage under the retiree health ben
efits fund provided neither received a single lump 
sum retirement payment. 

Actuarial Analysis: The reported actuarial cost 
impact is .07 percent of covered payroll. 

Committee Report: No recommendation be
cause although the proposal has merit it would 
have an adverse impact on the prefunded retiree 
health benefits fund. 

V. Pre-Tax Benefits Program 

Bill No. 93 
Sponsor: Retirement Board 

Proposal: Establish a dental and vision insur
ance program for public employees. 

Actuarial Analysis: The proposal has no actu
arial cost impact. 

Committee Report: Favorable recommenda
tion. 

VI. Deferred Compensation Plan 

Bill No.ll3 
Sponsor: Retirement Board 

Proposal: Allow the Public Employees Retire
ment System Board to adopt rules governing and 
implementing the deferred compensation plan. 

Actuarial Analysis: The proposal has no actu
arial cost impact. 

Committee Report: No recommendation. 
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VII. Uniform Group Insurance Program 

Bill No.8 
Sponsor: Senator Tim Mathern 

Proposal: Allow employees of counties, cities, 
school districts, or district health units not par
ticipating in the uniform group insurance pro
gram to participate in the program. The committee 
amended this proposal at the request of Senator 
Mathern to include medical underwriting require
ments established by the Retirement Board and 
to allow the board to use risk adjusted premiums 
for individual insurance contracts. 

Actuarial Analysis: Allowing individuals to 
become members of the group increases the finan
cial risk to the plan. The proposal, as amended, 
would have no adverse actuarial impact on the 
fund. 

Committee Report: Favorable recommenda
tion. 

Bill No. 85 
Sponsor: Retirement Board 

Proposal: Provide that claims for health care 
services must be made in accordance with fee 
schedules adopted by the Retirement Board; pro
vide that fees in excess of fee schedules may not be 
recovered by providers; provide that health care 
services not medically necessary may not be reim
bursed; define the term "medically necessary" for 
purposes of the uniform group insurance pro
gram. The committee amended this proposal at 
the request of the board to revise the definition of 
"medically necessary," provide that a health care 
provider may recover the cost of a service that is 
determined not to be medically necessary from an 
individual receiving the service ifthere is written 
consent by the individual that the individual 
accepts financial responsibility for the service, 
and to define the term "provider" for purposes of 
the proposal as including hospitals, physicians, 
and other health care professionals. 

Actuarial Analysis: The financial effect on the 
Public Employees Retirement System would be 
positive, with savings dependent upon the exact 
nature offee schedules for physicians, per diem or 
diagnostic related group reimbursement for hos
pitals, or other similar arrangements. Each one 
percent of savings of the total plan cost would 
project to a savings of$1.2 million to $1.4 million 
in the 1993-95 biennium. 

Committee Report: No recommendation. 

Bill No. 86 
Sponsor: Retirement Board 

Proposal: Prohibit health care providers from 
providing discounts to members of the uniform 
group insurance program. 

Actuarial Analysis: The proposal would have a 
positive effect on the Public Employees Retire-



ment System. Such "discount offers" encourage 
overutilization, circumvent basic plan design, and 
negatively affect cost containment efforts by re
moving the patient from financial accountability. 

Committee Report: Favorable recommenda
tion. 

Bill No. 88 
Sponsor: Retirement Board 

Proposal: Provide that agencies that offer em
ployee assistance programs must utilize the em
ployee assistance program developed by the 
Retirement Board and allow the Retirement Board 
to include an employee assistance program as a 
part of the uniform group insurance program. 

Actuarial Analysis: The proposal would have a 
positive impact on the Public Employees Retire
ment System to the extent the employee assis
tance program is properly coordinated with plan 
provisions for utilization of the most appropriate 
medical facility to provide the necessary service 
at reasonable cost. 

Committee Report: Favorable recommenda
tion. 

Bill No. 89 
Sponsor: Retirement Board 

Proposal: Allow the board to develop and spon
sor a managed health care program. 

Actuarial Analysis: The proposal would have a 
positive actuarial impact on the Public Employ
ees Retirement System in that it has the ability to 
moderate future cost increases. Each one percent 
savings in total plan costs is projected to produce 
savings of$1.2 million to $1.4 million in the 1993-
95 biennium. Exact savings will depend on the 
managed care concepts implemented but a con
servative estimate of potential savings would be 
in the range of 10 percent to 15 percent of total 
plan costs. 

Committee Report: No recommendation. 

Bill No. 92 
Sponsor: Retirement Board 

Proposal: Revise enrollment procedures for the 
uniform group insurance program and revise the 
procedures under which political subdivisions 
may participate in the uniform group insurance 
program. 

Actuarial Analysis: The actuary reported that 
a reasonable estimate of plan savings under this 
bill is 1.00 percent. 

Committee Report: Favorable recommenda
tion. 

the request of the sponsors to provide that for 
purposes of the proposal, alternate insurance 
coverage means insurance coverage that is com
parable to or better than that provided under the 
uniform group insurance program for eligible 
employees, spouses of eligible employees, and 
dependent children of eligible employees and that 
cost sharing paid by eligible employees under 
alternate insurance coverage, including 
deductibles, coinsurance payments, copayments, 
and premiums, may not be more than the cost 
sharing paid by eligible employees under the 
uniform group insurance program pursuant to 
NDCC Section 54-52.1-06. 

Actuarial Analysis: The proposal would have 
no actuarial impact on the Public Employees 
Retirement System because the proposal is funded 
from employer contributions. 

Committee Report: No recommendation be
cause the committee lacks the requisite statistics 
to make a decision on the proposal. 

CONSOLIDATION OF THE RETIREMENT 
AND INVESTMENT OFFICE, PUBLIC 

EMPLOYEES RETIREMENT SYSTEM, AND 
TEACHERS' FUND FOR RETIREMENT 

The impetus for this study was the passage of 
Senate Bill No. 2030 by the 1989 Legislative Assem
bly and the passage of Senate Bill No. 2078 by the 
1991 Legislative Assembly. Generally, 1989 Senate 
Bill No. 2030 established the State Retirement and 
Investment Office to coordinate the activities of the 
State Investment Board and the Teachers' Fund for 
Retirement and transfer responsibility for invest
ment of moneys of the Public Employees Retirement 
System from funding agents under contract with the 
Public Employees Retirement System to the State 
Investment Board. This bill, as enacted, contained an 
expiration date of July 1, 1991. 

Senate Bill No. 2078 as recommended by the Leg
islative Council's interim Retirement Committee and 
submitted to the 1991 Legislative Assembly by the 
Legislative Council, would, among other things, have 
made the establishment of the State Retirement and 
Investment Office permanent by repealing the sunset 
provisions placed on 1989 Senate Bill No. 2030 and by 
makingtherepealretroactivetoJune 29,1991. How
ever, as enacted, the bill is only effective through 
June 30, 1993. 

Background 
The idea of consolidating functions of the various 

retirement programs in the state is not new. For 
example, the 1985 Legislative Assembly passed a 
concurrent resolution directing the Legislative Coun
cil to study the feasibility and desirability of consoli
dating the various public employees retirement funds 

Bill No. 119 in the state for the purpose of providing more effective 
Sponsor: Senators Bonnie Heinrich and Tim management and investment of public employees 
Mathern and Representative Rich Wardner retirement funds. That study resolution was priori-
Proposal: Allow eligible employees of school tized by the Legislative Council; however, the study 
districts to participate in the uniform group in- was not pursued at that time. A 1969-70 interim 
surance program funded by employer contribu- committee of the Legislative Council studied the 
tions. The committee amended this proposal at feasibility of a merger of the state employees retire-
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ment fund, the teachers' insurance and retirement 
fund, and the Highway Patrolmen's retirement fund. 
Although the committee concluded that such a merger 
would not be "practical," an actuarial consultant to 
the committee recommended that the investment 
portfolios, administration, and recordkeeping func
tions of the three retirement funds be placed under 
one management. 

have been eliminated in favor of authorizing the State 
Investment Board to establish an advisory council 
composed of individuals experienced and knowledge
able in the field of investments. 

Under the bill as introduced, the Public Employees 
Retirement System fund would have been included as 
a fund under the management of the State Invest
ment Board. The bill provided that the board could 
commingle the moneys of the individual funds for 

1989 Senate Bill No. 2030 investmentpurposeswhendeemedadvantageousand 
During the 1987-88 interim, representatives of the could provide investment services to any other agency, 

Office ofManagement and Budget testified before the institution, or political subdivision of the state. The 
committee on Public Employees Retirement Programs bill required that the State Investment Board invest 
that the retirement system goals and investment the funds belonging to the Teachers' Fund for Retire-
objectives of the Public Employees Retirement Sys- ment and the Public Employees Retirement System 
tern and the Teachers' Fund for Retirement are simi- in accordance with those funds' investment goals and 
lar in many respects and that possible administrative objectives and required the board to develop an asset 
efficiencies and cost savings might be realized through allocation plan for each fund in accordance with the 
the consolidation of various organizational and in- investment goals and objectives of each respective 
vestment functions of the Public Employees Retire- fund, subject to the approval of the governing body of 
ment System, the Teachers' Fund for Retirement, and each fund. 
the State Investment Board. In recognition that a The bill as introduced would also have deleted 
consolidation decision of this nature should be made references in NDCC Chapter 54-52 requiring the 
by the Legislative Assembly in close consultation Public Employees Retirement System Board to ap-
with the affected boards, the interim committee rec- point an executive director and authorizing the board 
ommended 1989 House Concurrent Resolution to create whatever staff it deems necessary for the 
No. 3006 to direct the Legislative Council to study the administration of the Public Employees Retirement 
feasibility and desirability of various options relating System. 
to the consolidation of various organizational and The 1989 bill encountered opposition in the Senate 
investmentfunctionsofthePublicEmployeesRetire- Committee on State and Federal Government from 
ment System, the Teachers' Fund for Retirement, and some members of the Public Employees Retirement 
the State Investment Board. That study resolution System Board, the North Dakota Public Employees 
was passed by the Legislative Assembly but not Association, the Association of Former Public Em-
prioritized by the Legislative Council in light of an ployees,andtheAssociationofFederal,State,County, 
identical study mandated by 1989 Senate Bill andMunicipalEmployees. Acompromisewasreached 
No. 2030. in the form of substantial amendments to 1989 Sen-

As introduced at the request of the Office of Man- ate Bill No. 2030 which were adopted in the Senate, 
agement and Budget, 1989 Senate Bill No. 2030 would and the bill was ultimately passed by both the Senate 
have created a State Retirement and Investment andtheHouseofRepresentatives. Aproposedamend-
Office to coordinate the activities of the State Invest- ment to the bill considered late in the session by the 
ment Board, Public Employees Retirement System, House Committee on State and Federal Government 
and Teachers' Fund for Retirement. The office would would have replaced the State Investment Board 
have been governed by an administrative board con- with a State Investment Office governed by a board 
sisting of five members from the Teachers' Fund for chaired by the Lieutenant Governor and consisting of 
Retirement Board, five members from the Public four members with expertise and experience in the 
Employees Retirement System Board, including all of field of investments. The office would have managed 
the elected board members, the Governor or the the Public Employees Retirement System fund and 
Lieutenant Governor if so designated by the Gover- funds previously managed by the State Investment 
nor, the CommissionerofUniversity and School Lands, Board, including the Teachers' Fund for Retirement, 
the director of the Workers Compensation Bureau, and would otherwise have been granted the powers 
and the Commissioner of Insurance. Each board and duties of the State Investment Board. Those 
would have maintained its separate legal identity opposing the proposed amendments cited the lack of 
and authority under the bill as introduced; however, direct involvement of the governing bodies of the 
the administrative board would have been em pow- retirement funds and the late date during the session 
ered to "do all things necessary to coordinate the as reasons for opposing the amendments. 
activities of the State Investment Board, the Teach- Senate Bill No. 2030 as passed by the Legislative 
ers' Fund for Retirement, and the Public Employees Assembly established the State Retirement and In-
Retirement System to achieve cost savings and pro- vestment Office; however, the scope of the office is to 
mote efficiency." The bill as introduced would also coordinate only the activities of the State Investment 
have restructured the State Investment Board to Board and the Teachers' Fund for Retirement, and 
include three members of the Teachers' Fund for not the Public Employees Retirement System. How-
Retirement Board and three elected members of the ever, the bill did transfer responsibility for invest-
Public Employees Retirement System Board. The ment of moneys of the Public Employees Retirement 
present requirement that three members of the State System from funding agents under contract with the 
Investment Board be experienced in and have consid- Public Employees Retirement System to the State 
erable knowledge of the field of investments would Investment Board. The administrative board created 
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to oversee and operate the State Retirement and 
Investment Office consists of the Governor or a desig
nee of the Governor, the State Treasurer, and the 
president of the Teachers' Fund for Retirement Board 
ofTrustees. The bill also created a special fund for the 
purpose of defraying administrative expenses of the 
office, which is funded through payments from the 
funds, such as the Public Employees Retirement 
System fund and the Teachers' Fund for Retirement, 
under the management of the State Investment Board. 
Senate Bill No. 2025 (1989) appropriated $1,978,681 
from this special fund to the State Retirement and 
Investment Office for the 1989-91 biennium. The bill 
restructured the membership of the State Investment 
Board by replacing the executive secretary of the 
Teachers' Fund for Retirement with three members of 
the the Teachers' Fund for Retirement Board or the 
board's designees and replaced the three members of 
the State Investment Board who are members based 
on their experience and knowledge of the field of 
investments with three elected members of the Public 
Employees Retirement System Board. However, the 
State Investment Board is authorized to establish an 
advisory council composed of individuals who are 
experienced and knowledgeable in the field of invest
ments and to determine the responsibilities of that 
council. The bill removed the authority of the State 
Investment Board to appoint an investment director 
or advisory service. 

With respect to investment functions, 1989 Senate 
Bill No. 2030 required the State Investment Board to 
develop an asset allocation plan for each fund in 
accordance with the investment goals and objectives 
of each fund, subject to the approval of the governing 
body of each fund. The bill required that the retire
ment funds belonging to the Teachers' Fund for Re
tirement and the Public Employees Retirement System 
be invested exclusively for the benefit of their mem
bers and in accordance with the respective funds' 
investment goals and objectives. 

Statutory Provisions in Existence if 
1989 Senate Bill No. 2030 Expires 

Public Employees Retirement System 
If 1989 Senate Bill No. 2030 expires, the provisions 

of law governing the Public Employees Retirement 
System, Teachers' Fund for Retirement, and State 
Investment Board that were in effect before the enact
ment of 1989 Senate Bill No. 2030 will again be in 
effect. 

The Public Employees Retirement System is gov
erned by NDCC Chapter 54-52. The plan is super
vised by the Retirement Board and covers most 
employees of the state, district health units, and the 
Garrison Diversion Conservancy District. The Re
tirement Board consists of seven voting members-a 
chairman appointed by the Governor, a member ap
pointed by the Attorney General from the Attorney 
General's legal staff, the State Health Officer, three 
members elected by and from among the active par
ticipating members, and a member elected by and 
from among persons receiving or eligible to receive 
Public Employees Retirement System retirement 
benefits. The board is granted the powers and privi
leges of a corporation and is required to appoint an 
executive director and to authorize the employment of 
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whatever staff it deems necessary for the sound and 
economical administration of the system. The board 
is required to arrange for actuarial and medical advi
sors for the system. In addition to its duties associ
ated with the retirement system, the board administers 
the uniform group insurance program and the de
ferred compensation plan for public employees. If 
1989 Senate Bill No. 2030 expires, the board would 
again be required to select funding agents and estab
lish an investment contract for the purpose of holding 
and investing moneys for the system. 

Teachers' Fund for Retirement 
Former NDCC Chapter 15-39 established the teach

ers' insurance and retirement fund. This fund, the 
rights to which were preserved by NDCC Section 15-
39.1-03, provides a fixed annuity for full-time teach
ers whose rights vested in the fund before July 1, 
1971. The plan was repealed in 1971 when the 
Teachers' Fund for Retirement was established with 
the enactment ofNDCC Chapter 15-39.1. The plan is 
managed by the board of trustees of the Teachers' 
Fund for Retirement. 

The Teachers' Fund for Retirement Board consists 
of the State Treasurer, the Superintendent of Public 
Instruction, and three persons appointed by the Gov
ernor, one of whom must be a full-time school admin
istrator, one of whom must be actively employed as a 
full-time classroom teacher or school counselor, and 
one of whom must be a retired member of the fund. 
The investment of the fund is under the supervision 
of the State Investment Board. If 1989 Senate Bill 
No. 2030 expires, the board would again be enabled to 
employ an administrator who would perform such 
duties as the board prescribes. 

State Investment Board 
The State Investment Board was established by 

the 1963 Legislative Assembly following an interim 
study of the investment of state funds. Before the 
enactment of 1989 Senate Bill No. 2030, the State 
Investment Board consisted of the Governor, the 
State Treasurer, the CommissionerofUniversity and 
School Lands, the director of the Workers Compensa
tion Bureau, the Commissioner of Insurance, the 
executive secretary of the Teachers' Fund for Retire
ment, and three members who were experienced in 
and had considerable knowledge of the field of invest
ments. Senate Bill No. 2030 (1989) replaced the 
executive secretary of the Teachers' Fund for Retire
ment Board with three members of the Teachers' 
Fund for Retirement Board and required that the 
three members of the Public Employees Retirement 
System Board be elected members but eliminated the 
requirement that they have experience in and consid
erable knowledge of the field of investments. The 
board is charged with the investment of the following 
funds: 

1. State bonding fund. 
2. Teachers' Fund for Retirement. 
3. State fire and tornado fund. 
4. Workers' compensation fund. 
5. Veterans Home improvement fund. 
6. National Guard training area and facility devel

opment trust fund. 
7. National Guard tuition trust fund. 



In addition to the funds enumerated above, 1989 
Senate Bill No. 2030 requires the State Investment 
Board to manage the Public Employees Retirement 
System fund and the insurance regulatory trust fund. 
The board is required to approve general types of 
securities transactions on behalf of the enumerated 
funds and representatives of those funds may make 
recommendations to the board in regard to invest
ments. The board was authorized to appoint an 
investment director and advisory service and other 
needed personnel. The investment director was au
thorized to make investments of funds under the 
management of the board and was required to formu
late and recommend investment regulations to the 
board concerning the nature of investments and limi
tations upon methods for investment which should 
govern the investments of funds. Senate Bill No. 2030 
eliminated the authority of the State Investment 
Board to appoint an investment director and requires 
the State Investment Board to develop an asset allo
cation plan for each plan in accordance with the 
investment goals and objectives of the fund, subject to 
the approval ofthe governing body of that fund. The 
State Investment Board is required to apply the 
prudent investor rule in investing for funds under its 
supervision. 

Potential for Efficiencies in Combining 
Administrative and Investment Functions 
The Office of Management and Budget prepared a 

report entitled "Report on the Administrative Con
solidation of the Teachers' Fund for Retirement, Pub
lic Employees Retirement System, and State 
Investment Board into the State Retirement and 
Investment Office," dated December 1988, which ex
amines the potential for combining the administra
tive and investment functions of the Public Employees 
Retirement System, the Teachers' Fund for Retire
ment, and the State Investment Board. The report 
concludes that: 

1. The three agencies share similar goals and ob
jectives. 

2. The three agencies have similar investment 
objectives and utilize modern portfolio manage
ment techniques. 

3. Consolidation of the administrative functions of 
the three agencies would reduce the need for 
additional staff while putting into place an orga
nization that responds to all the requested needs 
plus some future needs (the proposed structure 
incorporates internal audit functions and plan
ning functions). 

4. A larger investment pool will reduce the cost of 
investing funds. 

5. Consolidation of the administrative and invest
ment functions could be accomplished without 
altering the Teachers' Fund for Retirement and 
Public Employees Retirement System boards. 
Each of the boards would retain its authority for 
designing and managing its respective benefits 
plan. 

6. Each retirement fund would maintain its indi
vidual autonomy. 

7. Total organizational and investment savings 
would be $560,252 a year. If these funds were 
retained in their respective funds and achieved 
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a rate of return consistent with their objective, 
an additional $57,929,722 would be in the funds 
at the end of 30 years. 

1989-90 Study of Options Relating to the 
Consolidation of Organizational and 

Investment Functions 
The 1989-90 Committee on Public Employees Re

tirement Programs received information from repre
sentatives of the State Retirement and Investment 
Office and the Public Employees Retirement System 
throughout the 1989-90 interim concerning the 
progress made with respect to the implementation of 
1989 Senate Bill No. 2030. Representatives of the 
State Retirement and Investment Office reported 
thatthroughJune 30,1990, thecreationoftheRetire
ment and Investment Office had resulted in adminis
trative savings of$182,399 and investment savings of 
$158,928 for a total of $341,327 of savings from the 
1989-91 budget request. However, the commingling 
of moneys, which results in savings, was not complete 
at the end of the fiscal year ending June 30, 1990. 
Representatives of the Retirement and Investment 
Office reported that two of the commingled accounts 
have been in effect the entire year while most ac
counts have been commingled for only six months. At 
the close of the fiscal year ended June 30, 1990, all of 
the active fixed income accounts had been commingled. 
Other accounts include real estate, international fixed 
income, indexed equity, and one new equity account. 
Representatives of the Retirement and Investment 
Office reported that increased savings were expected 
as the equity accounts become commingled by July 1, 
1991. 

1991 Senate Bill No. 2078 
Senate Bill No. 2078, as recommended by the 1989-

90 interim Committee on Public Employees Retire
ment Programs, would have made the establishment 
of the State Retirement and Investment Office per
manent by repealing the sunset provisions placed on 
1989 Senate Bill No. 2030 and made the repeal retro
active to June 29, 1991. This provision of the bill was 
replaced with a July 1, 1993, sunset provision. The 
bill eliminated the Retirement and Investment Office 
Board and transferred the administrative responsi
bilities of that board to the State Investment Board. 
The bill would have established that the policies on 
investment goals and objectives and asset allocation 
for each fund must be approved by the governing body 
of that fund and the State Investment Board by 
January 1 of each year to be effective. If policies were 
not approved, the previous policies on investment 
goals and objectives and asset allocation would have 
remained in effect. This provision of the bill was 
amended to provide that if the asset allocation is not 
approved, the previous asset allocations remain effec
tive and that the governing body of each fund admin
istered by the State Investment Board must use the 
staff and consultants of the Retirement and Invest
ment Office in developing asset allocations and in
vestment policies. The bill provided that the governing 
body of each fund must use the staff and consultants 



of the Retirement and Investment Office in develop
ing those policies. 

Other States' Consolidation Activity 
and Investment Provisions 

South Dakota 
South Dakota is an example of a state that has 

engaged in consolidation activity with respect to state 
retirement programs. In 1974 South Dakota consoli
dated its eight state-administered systems and six 
municipal programs. The consolidation merged the 
Supreme and Circuit Court Judicial Retirement Sys
tem, District County Court and Municipal Court 
Judges Retirement Program, South Dakota Teachers 
Retirement System, South Dakota Municipal Retire
ment System, South Dakota Law Enforcement Re
tirement System, and the South Dakota Public 
Employees Retirement System into a consolidated 
system known as the South Dakota Retirement Sys
tem. Each system granted different benefits, re
quired different levels of contributions by the employer 
and employee, had unique membership eligibility 
requirements, and mandated various funding and 
investment policies. Because the average benefits for 
retired public employees under the systems was a 
maximum of $80 per month in 1974 with average 
benefits substantially less, one of the major objectives 
of the consolidation was improvement of retirement 
benefits. The consolidated system is administered by 
a 16-member board of trustees composed of members 
and several appointed state officials. 

The South Dakota consolidated system has two 
classes of members-Class A for general employees 
and teachers and Class B for law enforcement officers 
and judges. All previous state systems were merged 
into the new plan and local systems were given the 
option of joining, but no new local plans can be 
established. Benefits and contribution rates differ 
slightly between the clas~es, but both have the same 
disability and death benefits, vesting rights, and 
postretirement increases. All benefits are integrated 
with Social Security and an actuarial evaluation is 
made biennially. A "one-time" appropriation of$10.5 
million (provided over three years) was necessary to 
fund benefit improvements and to bring all systems to 
the same funding level. The board of trustees is 
authorized to appoint an administrator for the sys
tem. The state's investment office, known as the 
State Investment Council, is responsible for investing 
the assets of the retirement system and is authorized 
to pool the retirement funds for investment purposes. 
The State Investment Council consists of seven vot
ing members, five of whom are appointed by the 
executive board of the state's Legislative Research 
Council, the State Treasurer, and a representative of 
the board of trustees of the South Dakota Retirement 
System. 

Retirement, Game Wardens' Retirement, Police Re
tirement, Volunteer Firefighters' Retirement, and 
Firefighters' Unified Retirement plans. The Mon
tana Public Employees' Retirement Board consists of 
six members appointed by the Governor, including 
three public employees who are active members of a 
public retirement system, a retired public employee, 
and two members at large. The Teachers' Retirement 
Board consists of six members appointed by the Gov
ernor, including the Superintendent of Public In
struction, two persons from the teaching profession 
who are members of the Teachers' Retirement Sys
tem, two persons appointed as representatives ofthe 
public, and one member who is a retired teacher and 
a member of the retirement system at the time of 
retirement. 

All state investments in Montana, including pen
sion funds, are controlled by the Montana Board of 
Investments. The Board oflnvestments is composed 
of nine members appointed by the Governor, includ
ing one member from the Public Employees' Retire
ment Board, one member from the Teachers' 
Retirement Board, and seven members "who will 
provide a balance of professional expertise and public 
interest and accountability and who are informed and 
experienced in the subject of investments and who are 
representative ofthe financial community, small busi
ness, agriculture, and labor." The Board of Invest
ments is authorized to employ an investment officer, 
an assistant investment officer, and an executive 
director w.l;lo have general responsibility for the selec
tion and oversight of the board's staff and for direct 
investment and economic development activities. 

Minnesota 
Minnesota is similar to Montana in that the vari

ous existing public retirement plans or funds are 
invested by a state board. Minnesota requires each 
executive director administering a retirement fund or 
plan, from time to time, to certify to the State Board 
for Investment those portions of the assets of the 
retirement fund or plan which in the judgment of that 
director are not required for immediate use. The 
board invests those funds pursuant to a statutory list 
of authorized investments. 

The Minnesota State Board of Investment is cre
ated under the Minnesota Constitution for the pur
pose of administering and directing the investment of 
all state funds and pension funds. The board consists 
of the Governor, State Auditor, State Treasurer, Sec
retary of State, and Attorney General. The board 
selects an executive director to administer and invest 
the money available for investment. Minnesota has 
also created an Investment Advisory Council consist
ing of 17 members, including 10 members appointed 
by the board who are experienced in general invest
ment matters, and the Commissioner of Finance, the 
executive director of the Minnesota State Retirement 

Montana System, the executive director ofthe Public Employ-
The Montana Public Employees' Retirement Board ees Retirement Association, the executive director of 

administers seven of the state's eight public retire- the Teachers' Retirement Association, a retiree re-
ment systems. The second largest state system, the ceiving benefits under the state's postretirement in-
Teachers' Retirement System, has a separate board. vestment fund, and two public employees who are 
Systems administered by the Public Employees' Re- active members of funds whose assets are invested by 
tirement Board include the Public Employees' Retire- the state board. The advisory council advises the 
ment System, Highway Patrol Retirement, Sheriffs' board and the director on general policy matters 
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relating to investments and on methods to improve 
the rate of return on invested money while ensuring 
adequate security. The state has established the 
"Minnesota Combined Investment Funds" for the 
purpose of providing investment vehicles for assets of 
the participating funds, which is managed by the 
board. The public retirement plans and funds partici
pating in the Minnesota Combined Investment Funds 
include the State Employees' Retirement Fund, Cor
rectional Employees' Retirement Plan, State Patrol 
Retirement Fund, Public Employees' Retirement 
Fund, Public Employees' Police and Fire Fund, Teach
ers' Retirement Fund, and the Judges' Retirement 
Fund. 

that existed before enactment of 1989 Senate Bill 
No. 2030 and 1991 Senate Bill No. 2078 will again 
become law when the provisions of 1989 Senate Bill 
No. 2030 and 1991 Senate Bill No. 2078 expire unless 
the 1995 Legislative Assembly otherwise determines. 

Representatives of the State Investment Board 
and the Teachers' Fund for Retirement Board testi
fied that both boards supported removing the expira
tion date from the Retirement and Investment Office 
and thus, in effect, making the office permanent. 
Representatives of the Retirement and Investment 
Office indicated that the office may have trouble 
recruiting new employees if the office is only extended 
for two years instead of becoming a permanent state 
agency. Also, the Retirement and Investment Office 

Testimony and Committee Considerations may experience budgeting problems if the agency is 
The committee received information from repre- not made permanent. 

sentatives of the State Retirement and Investment Representatives of the Public Employees Retire-
Office and the Public Employees Retirement System ment System Board testified that the board supports 
Board concerning the implementation of 1989 Senate the repeal of the Retirement and Investment Office 
Bill No. 2030. Representatives of the State Retire- expiration date, thus making the consolidation per-
ment and Investment Office reported that as of manent. They indicated that the Public Employees 
June 30, 1991, the creation of the State Retirement Retirement System is primarily a retirement system 
and Investment Office had resulted in savings of while the Retirement and Investment Office is prima-
$656,927 for the most recent year. These savings rily an investment office. The Public Employees 
weretheresultofefficientaccountingforassetsunder Retirement System operates the uniform group in-
management of the State Investment Board, admin- surance plan, the deferred compensation program, 
istrative savings, and savings on investment fees. As the life insurance program, the prefunded retiree 
a result of the creation of the State Retirement and health benefits program, and the flexible or pre-tax 
Investment Office, the State Investment Board has benefits program which do not have corresponding 
pooled the investment of the Teachers' Fund for programs within the Teachers' Fund for Retirement 
Retirement, Public Employees Retirement System, or the State Investment Board and thus these func-
and the city of Bismarck funds managed under con- tions should remain separate. The only area where 
tract. Representatives of the State Retirement and the two systems overlap is in the provision of retire-
Investment Office reported that as of June 30, 1992, ment benefits. 
the creation of the State Retirement and Investment RepresentativesoftheNorthDakotaRetiredTeach-
Office had resulted in savings of$783,904 for the most ers Association, Association of Former Public Em-
recent year. Representatives of the State Retirement ployees, the Independent State Employees Association, 
and Investment Office reported that additional sav- the North Dakota Public Employees Association, and 
ings are expected as the funds under the management the North Dakota Education Association questioned 
of the State Retirement and Investment Office in- whether any further economies of scale or efficiencies 
crease. could be realized by further consolidations and that 

The committee studied four proposals concerning the respective boards may lose their influence in the 
the consolidation of the Retirement and Investment retirement process if further consolidations are ac-
Office, Public Employees Retirement System, and complished and as a result the members of the respec-
Teachers' Fund for Retirement. One proposal would tive groups may suffer. 
have implemented a consolidation of the Retirement Representatives of the Public Employees Retire-
and Investment Office, Teachers' Fund for Retire- ment System Board testified that the board did not 
ment, Public Employees Retirement System, and favor the proposal to collocate the Retirement and 
State Investment Board as originally envisioned by Investment Office, Public Employees Retirement 
the Office of Management and Budget in 1989. An- System, Teachers' Fund for Retirement, and State 
other proposal would have made the Retirement and Investment Board. 
Investment Office permanent and required the State Several members ofthe committee suggested that 
Retirement and Investment Office, Public Employees the State Retirement and Investment Office should 
Retirement System, Teachers' Fund for Retirement, be extended for another two-year period during which 
and State Investment Board to collocate offices. A the implementation of 1989 Senate Bill No. 2030 
third proposal would have repealed the expiration could be reviewed further and that the 1995 Legisla-
date applicable to the Retirement and Investment tive Assembly could then determine whether the 
Office, and, in effect, would have made the Retire- office should be made permanent. 
ment and Investment Office permanent as it now Representatives of the Public Employees Retire-
exists. A fourth proposal would have extended the ment System Board testified that the Retirement 
State Retirement and Investment Office through Board should be allowed to appoint an alternate 
June 30, 1995, and after that date make it ineffective. designee with full voting privileges from the board to 
Under this proposal, the statutory provisions relating attend meetings of the State Investment Board when 
to the Public Employees Retirement System, Teach- a selected member is unavailable and that the Teach-
ers' Fund for Retirement, and State Investment Board ers' Fund for Retirement Board should be allowed to 
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appoint an alternate designee with full voting privi
leges to attend meetings of the State Investment 
Board when a member selected by the Teachers' Fund 
for Retirement Board is unavailable to attend meet
ings of the State Investment Board. 

Recommendation 
The committee recommends House Bill No. 1035 to 

extend the establishment of the State Retirement and 
Investment Office for a period of two years and to 
provide that the Public Employees Retirement Sys
tem Board may appoint an alternate designee with 
full voting privileges from the Public Employees Re
tirement System Board to attend meetings of the 
State Investment Board when a selected member is 
unavailable and that the Teachers' Fund for Retire
ment Board may appoint an alternate designee with 
full voting privileges to attend meetings of the State 
Investment Board when a selected member is un
available. 

1991 HOUSE BILL NO. 1392 
The committee received a report regarding the 

determination of the Public Employees Retirement 
System Board concerning the effectiveness of 1991 
S.L. Chapter 632 (1991 House Bill No. 1392). This 
bill, if effective, would have increased the benefit 
multiplier for service credit, prior service credit, and 
retiree benefits from 1.69 percent to 1.80 percent and 
would have allowed normal retirement under a rule of 
88. The bill had an effective date of January 1, 1992, 
provided the margin of the Public Employees Retire
ment System nonjudges fund covered the actuarial 
impact of the proposal. If the margin did not cover the 
actuarial impact of the proposal on January 1, 1992, 
the bill would not become effective. The board's 
actuary had determined that the actuarial cost of the 
proposal was 1.08 percent of covered compensation 
and the actuarial margin was .66 percent of covered 
compensation as of October 31, 1991. As a result, the 
Public Employees Retirement System Board did not 
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make a decision that the fund could cover the actu
arial impact of this proposal and the bill did not 
become effective. 

MANAGEMENT OF THE STATE HEALTH 
PLAN BY THE PUBLIC EMPLOYEES 

RETIREMENT SYSTEM 
The committee received information from repre

sentatives of the Public Employees Retirement Sys
tem Board concerning the management of the state 
health plan. The Retirement Board has implemented 
various health program initiatives during prior bien
niums. These include inpatient preadmission re
quirements, concurrent review requirements, 
diagnostic related group pricing, a preferred provider 
organization program, and redesign of the plan with 
increased member payments. During the 1991-93 
biennium, the Retirement Board implemented an 
outpatient preadmission program, an expanded pre
ferred provider organization program, a prenatal plus 
program, a limited wellness program, a data develop
ment program, a new prescription drug program, and 
an auditing program. The Retirement Board also 
explored the feasibility of implementing an exclusive 
provider organization program and implemented a 
new rate structure for political subdivisions. The 
Retirement Board reported that it has a number of 
health program initiatives proposed for the 1993-95 
biennium. Concerning plan design, a new copayment 
for ancillary services is planned, a triple option plan
exclusive provider organization system is planned, 
and wellness programs are planned. The Retirement 
Board is planning to implement longer term contracts 
and a flat nite for the uniform group insurance pro
gram. The Retirement Board reported that it is 
considering legislative proposals for fee schedules, 
various underwriting requirements, direct contract
ing procedures, a prohibition on provider discounts, 
and the implementation of a coordinated employee 
assistance program. 



FINANCE AND TAXATION COMMITTEE 
The Finance and Taxation Committee was as

signed three studies. House Concurrent Resolution 
No. 3043 directed a study of the methods and manner 
in which tax-exempt entities acquire and hold real 
property, the effect of such acquisition and ownership 
on local tax bases, and the feasibility and desirability 
of limiting such acquisition, eliminating or limiting 
such tax exemptions, or requiring divestiture of such 
property. The study resolution also called for study of 
potential funding sources for the wetland tax exemp
tion program. SenateConcurrentResolutionNo. 4037 
directed a study of the method of providing and 
determining state aid to local fire departments and 
districts with particular emphasis on the reliability 
and consistency of revenues distributed. The chair
man of the Legislative Council assigned the commit
tee a study of the property tax exemption for farm 
buildings. Because of anticipated effects of the farm 
building exemption as interpreted by the Attorney 
General, several areas in the state were under sub
stantial and immediate budget pressures and the 
committee was requested to give priority attention to 
this issue and report its recommendation to the Leg
islative Council before the November 1991 special 
legislative session. 

Committee members were Representatives Bruce 
Laughlin (Chairman), Rocky Bateman, Wesley R. 
Belter, Odell Flaagan, Tom Freier, Steve Gorman, 
John Hokana, Alice M. Miller, Alice A. Olson, and 
Earl Rennerfeldt and Senators Meyer Kinnoin, Aaron 
Krauter, Evan E. Lips, Steven W. Tomac, and F. Kent 
Vosper. 

The committee submitted the "FARM BUILDINGS 
PROPERTY TAX EXEMPTION STUDY" portion of 
this report to the Legislative Council at the special 
meeting of the Council in October 1991. The Council 
accepted the report submitted in October 1991 for 
submission to the 52nd Legislative Assembly meeting 
in special session in November 1991. The recom
mended bill (House Bill No. 1615) was passed. 

The remainder of the report was submitted to the 
Legislative Council at the biennial meeting of the 
Council inN ovember 1992. The Council accepted that 
report for submission to the 53rd Legislative Assembly. 

FARM BUILDINGS PROPERTY TAX 
EXEMPTION STUDY 

Background 
North Dakota Century Code (NDCC) Section 57-

02-08( 15) provides a property tax exemption for farm 
structures located on agricultural lands if the struc
tures are not used in connection with any business 
other than farming. 

Before 1981 there was no statutory definition for 
the phrase "agricultural property." In 1981 the Leg
islative Assembly extensively revised the assessment 
of property for taxation purposes and classified prop
erty into four classifications, including agricultural 
property. The 1981legislation that accomplished this 
revision defined agricultural property as "lands which 
are used for raising agricultural crops or grazing farm 
animals but shall not include platted lands." The 
reference to platted lands created difficulties because 
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some platted lands were used for genuine agricul
tural purposes but were platted at the request oflocal 
planning officials to assist with future planning needs 
of the community. During the 1981 reconvened ses
sion, the Legislative Assembly amended the defini
tion of agricultural property to provide that lands 
platted and assessed as agricultural property before 
March 30, 1981, should continue to be assessed as 
agricultural property until put to a use other than 
raising agricultural crops or grazing farm animals. 

In 1982 the Attorney General issued an opinion 
that "a tract of land which was platted and assessed 
as nonagricultural property prior to March 30, 1981, 
for the purpose of ad valorem taxation should not be 
classified as agricultural land for that purpose after 
March 30, 1981." 

In 1983 the Legislative Assembly again amended 
the definition of agricultural property to add assis
tance for assessors in determining when agricultural 
property is put to a use for other than agricultural 
purposes. After this amendment, the Attorney Gen
eral issued an opinion in 1983 stating that "land 
platted and classified as commercial property for ad 
valorem taxation purposes prior to March 30, 1981, 
cannot now be reclassified as agricultural prop
erty .... " 

As a result of the 1983 Attorney General's opinion, 
the Legislative Assembly in 1989 provided that the 
time limitation (March 30, 1981) contained in the 
definition of agricultural property "may not be con
strued to prevent property that was assessed as other 
than agricultural property from being assessed as 
agricultural property if the property otherwise quali
fies .... " 

In 1990 the Attorney General was asked for an 
interpretation of the farm building exemption as 
applied to grain bins owned by a fanner but located on 
railroad right-of-way property. The Attorney Gen
eral said: 

Agricultural land is defined by use so that any 
land that is "used for raising crops" is agricultural 
land. Crops that are grown and harvested are 
customarily stored by the fanner until they are 
marketed. This storage of harvested grain falls 
within the meaning of the phrase "used for raising 
crops" in much the same way that a machine shed 
used for storing the farm machinery would fall 
within that definition. Because it is a customary 
practice in raising crops to store the grain grown 
by the fanner in a farm operation, the land that is 
used for storing that grain is agricultural. 
The use of the structure is the second test for the 
farm building exemption. The use of this bin is for 
storage of grain grown on the farm operated by 
the individual who uses the bin. The farm plant 
is the entire farm enterprise operated as an eco
nomic unit. If a bin is used as part of the economic 
farm unit, then it is apparent that the bin is a 
farm structure. 

The Attorney General concluded that a grain bin 
owned by a farmer and located on a railroad lease site 
is exempt from taxation as a farm building. 



The 1990 Attorney General's opinion did not be
come known to many local tax officials until the 
current taxable year. The effect of this opinion is of 
particular concern in the northeastern part of North 
Dakota, where potato industry impact is significant 
to local tax bases and where many privately owned 
potato warehouses are located on railroad right-of
way property. Application of the Attorney General's 
interpretation of the farm building exemption would 
remove many of these potato warehouses from tax 
rolls and this possibility caused substantial concern 
among local officials. 

It is important to note that the letter ofthe Attor
ney General refers to the 1989 legislation in making 
the determination that grain bins on railroad right
of-way property are now exempt from taxation as 
farm buildings. The significance of this fact is that 
although local officials learned of the exemptions in 
1991, not only would these facilities be exempt for 
1991 but owners of such facilities who paid taxes in 
1989 and 1990 could be eligible for an abatement or 
refund of taxes paid for those tax years. 

Testimony 
At a meeting of the committee in Grafton, local 

officials expressed concern about lost tax revenues 
and potential refunds of two years worth of tax collec
tions. The Valley School District would require a 24-
mill increase to make up for lost tax revenues and the 
Grafton School District would require an increase of 
at least 20 mills to account for lost revenues. Walsh 
County would lose over $51,000, cities and townships 
within the county would lose almost $38,000, and 
school districts in the county would lose over $96,000. 
Total taxes lost in Pembina County would amount to 
over $51,000. The exemption of potato warehouses 
was described as being a serious problem for local 
budgets and causing substantial increases in prop
erty taxes for all other taxpayers. 

Potato growers from the northeastern part of the 
state pointed out that in recent years railroads have 
been reluctant to lease right-of-way property for po
tato warehouse facilities. Potato growers have turned 
to constructing warehouses on their farms with rail
road access provided if the growers paid for installa
tion of railroad spurs to serve the warehouses. In 
earlier times potato warehouses were constructed on 
railroad right-of-way property under long-term leases. 
Many of these warehouses are still in service and 
were taxable prior to the Attorney General's letter 
opinion. Potato warehouses on private property and 
served by a privately owned railroad spur were not 
subject to taxation prior to the Attorney General's 
opinion and have not been affected by the opinion. 

Some farmers support the exemption of farm build
ings even though located on railroad property, some 
support taxation of such property, and some support 
taxation of potato warehouses on private property 
served by a privately owned railroad spur. Several 
potato growers expressed concern about assessment 
levels on potato warehouses, but supported taxation 
of potato warehouses located on railroad right-of-way 
property. 

to provide that farm buildings located on platted 
lands within city limits or on railroad operating prop
erty are not exempt from taxation. The committee 
was informed that this amendment would return tax 
status offarm buildings to nearly the same approach 
that developed through case law prior to 1981. Use of 
railroad operating property as a determining factor 
was suggested so that such a building on abandoned 
railroad right of way or on a railroad spur on privately 
owned farm land could be exempt as a farm building. 
An exemption of a building on privately owned land 
served by a railroad spur was considered appropriate 
because owners of warehouses on private land must 
pay for their own track. 

The committee considered a bill draft containing 
these provisions. Copies of the bill draft were sent to 
the director of tax equalization for each county in the 
state with a request for their comments on the bill 
draft and inviting them to appear before the commit
tee to discuss particular concerns. Comments were 
received from seven tax directors, all of whom indi
cated general support for the bill draft. 

Because the potential of abatement of 1989 and 
1990 taxes exists, the committee determined that the 
opportunity for abatement should be terminated so 
that local governments would not be faced with sub
stantial refunds. The committee considered the pos
sibility of foregoing collection of taxes on farmers 
whose buildings would become taxable for 1989 and 
1990 and who did not pay taxes for those years under 
the exemption eliminated by the bill draft. The 
committee determined that it would be unfair and 
probably legally indefensible to prohibit abatements 
for those who paid taxes in 1989 and 1990 while not 
requiring payment of taxes for those in identical 
circumstances who did not pay taxes. 

Recommendation 
The committee recommends 1991 House Bill 

No. 1615 to provide that the property tax exemption 
for farm buildings does not apply to any building 
located on platted land within city limits or located on 
railroad operating property. The bill is retroactive to 
the 1989 taxable year to eliminate any opportunity for 
tax abatements for 1989 and 1990 taxes paid on such 
property. Any such property for which the owner did 
not pay taxes would become taxable, and the bill 
provides that taxes for those years will be considered 
payable with 1991 taxes for purposes of the discount 
for early payment of taxes and no penalties for late 
payment will apply unless for late payment under the 
1992 payment dates. 

PROPERTY TAX EXEMPTION STUDY 
Tax-Exempt Property Acquisition 

Property is acquired by tax-exempt entities by 
purchase, exchange, gift, trust, inheritance, foreclo
sure, tax sale, reversion, sale and leaseback arrange
ments, and other methods. In addition, governmental 
entities may acquire property by escheat, failure of 
the owner to pay taxes, or eminent domain. 

Property is held by tax-exempt entities for a van-
Committee Deliberations ety of reasons. A significant consideration for 

Representatives of the Tax Commissioner sug- nonexempt landowners is that nonresidential prop-
gested the farm building tax exemption be amended erty must be economically productive to allow for 
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payment of taxes. Economic productivity is not a 
concern of tax-exempt entities because payment of 
property taxes is not a concern and, as a result, land 
acquired by tax-exempt entities is likely to remain off 
the tax rolls. A tax-exempt entity is likely to retain 
ownership of property unless a greater benefit or use 
becomes available or divestiture is required. 

Property Tax Exemptions 
Exemptions from property taxes have existed since 

North Dakota was part of the Dakota Territory. The 
large number of property tax exemptions cover a 
broad range of property owners and property uses. 
The following is a summary of property tax exemp
tions allowed by law: 

1. Governmental property. Under the supremacy 
clause of the United States Constitution, states 
and political subdivisions have no power to tax 
the federal government. In limited instances, 
Congress has waived immunity from taxation or 
provided for payments in lieu of taxes. These 
principles are also contained in Article X, Sec
tion 5, of the Constitution ofNorth Dakota which 
provides that property of the United States, to 
the extent immunity from taxation has not been 
waived by an act of Congress, is exempt from 
taxation. 

Property belonging to Indian tribes and held in 
trust by the United States Secretary of the 
Interior is exempt from taxation under federal 
and state law. 

Property owned by the state is exempt from 
property taxes except when the land is being 
sold under contract for deed. In specific in
stances, state-owned land is subject to pay
ments in lieu of taxes to political subdivisions. 
Payments in lieu of taxes are required by statute 
for property owned by the State Game and Fish 
Department, Board of University and School 
Lands, or the State Treasurer as trustee for the 
state. 

Property owned by political subdivisions is ex
empt from taxation. 

2. Cemeteries. 

3. Property used for religious or religious educa
tion purposes. Property belonging to nonprofit 
institutions oflearning owned and managed by 
a religious organization is exempt from taxa
tion. Houses used exclusively for public wor
ship, the property upon which such buildings 
are located, and any dwellings belonging to a 
religious organization and ordinarily used for 
the residence of the minister in charge of the 
services of the church are also exempt. 

4. Buildings belonging to institutions of public 
charity, including hospitals and nursing homes, 
used wholly or in part for public charity. 

5. Property of an agricultural fair association. 

6. Property owned by lodges, chapters, 
commanderies, consisteries, farmers' clubs, com
mercial clubs, and similar organizations not 

111 

organized for profit and used for a place of 
meeting and conducting business and ceremo
nies. All property owned by a fraternity, soror
ity, or organization of college students is exempt 
from taxation. Any portion of such premises 
used for sale of alcoholic beverages or for sale of 
food at a profit is subject to taxation. 

7. Military parks or monuments. 

8. Farm buildings if they are part of a qualifying 
farm and the farmer meets the income require
ments provided by law. 

9. Nonprofit educational and athletic organization 
property at any state educational institution. 

10. Homestead property of certain disabled indi
viduals is subject to partial exemption. 
a. A paraplegic disabled veteran, or that 

veteran's surviving spouse, is eligible for a 
reduction of up to $10,000 of valuation of the 
homestead for assessment purposes. 

b. A disabled veteran, or that veteran's surviv
ing spouse, is eligible for a reduction of up to 
$5,000 of taxable valuation of the homestead 
if the claimant's income does not exceed the 
limitations that apply to the homestead credit. 

c. Any permanently and totally disabled per
son who is permanently confined to use of a 
wheelchair, or that person's surviving spouse, 
is entitled to a reduction of up to $5,000 of 
taxable valuation of the homestead. 

d. A blind person is entitled to a reduction of up 
to $5,000 of taxable valuation of homestead 
property owned and occupied as a home by 
the blind person. 

11. Structural improvements used exclusively for 
the business of operating an automobile parking 
lot within a city. 

12. Solar, wind, or geothermal energy devices for a 
five-year period after installation. 

13. Property of a cooperative or nonprofit corpora
tion used to furnish potable water to members 
and customers. 

14. Group homes owned by nonprofit corporations, 
including homes for persons with developmen
tal disabilities. 

15. Certain property owned by political subdivi
sions and leased to various entities, including 
institutions of public charity, religious organi
zations, or organizations promoting public ath
letic or recreational activities. 

16. Any building located on land owned by the state 
if the building is used at least in part for aca
demic or research purposes by students and 
faculty of a state institution ofhigher education. 

17. Up to $75,000 of the true and full value of newly 
constructed single family residential or condo
minium and townhouse residential property for 
two years if approved by the governing body of 
the political subdivision. 

18. Property used primarily to provide early child
hood services by a licensed care provider may be 
exempted by the governing body of a political 



subdivision. 
19. The homestead tax credit provides a tax reduc

tion for qualified individuals. Any person 65 
years of age or older or who is permanently and 
totally disabled is eligible for a reduction in 
taxable valuation of the homestead property, 
subject to income limitations and other condi
tions. 

20. Wetlands, if the state has provided funding to 
make payments of property taxes otherwise due 
to the county. 

21. Property of a housing authority, but a housing 
authority may agree to make payments to the 
political subdivision or state for improvements, 
services, and facilities furnished for the benefit 
of the housing project. 

22. Property of a county nursing home authority, 
but the authority may agree to make payments 
to the political subdivision or state for improve
ments, services, and facilities furnished for the 
benefit of the nursing home project. 

23. Land acquired by the Adjutant General as a 
National Guard training area, but payments in 
lieu of real estate taxes must be made to counties 
in which the property is located in the same 
manner as provided for payments in lieu of taxes 
by the State Game and Fish Department, with 
the exception that no county may receive less in 
payments for any parcel ofland than the county 
received for the last year in which the property 
was taxable. 

24. Urban renewal projects under tax increment 
financing. Under this approach, the incremen
tal value by which property valuations are in
creased by an urban renewal project is not taxable 
until repayment of all bonds or obligations is
sued by the political subdivision to pay the cost 
of the project. 

25. New industries for a period not exceeding 
10 years under North Dakota Century Code 
(NDCC) Chapter 40-57.1. These exemptions 
may be granted by the city or county, after 
negotiation with the operator of the new busi
ness. 

26. State-owned property leased to a person who 
uses the property primarily for tourism or con
cession purposes, upon payment of a license fee 
in lieu of taxes under NDCC Section 57-02-08.7. 

27. Improvements to commercial and residential 
buildings, for a period of three years if approved 
by the governing body of the political subdivi
sion as provided in NDCC Section 57-02.2-03. 

28. A pipeline used for transportation of carbon 
dioxide to an oil field for use in enhanced recov
ery of oil or natural gas, for a period of 10 years 
but payments in lieu of taxes must be made by 
the State Treasurer to each county in which the 
pipeline is located. 

29. Rural electric cooperatives and cooperative elec
trical generating plants are subject to special 
rules for payments in lieu of personal and real 
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property taxes. 

30. Telephone companies that pay taxes in lieu of all 
state and local real and personal property taxes. 

31. Banks and trust companies and savings and 
loan associations that pay taxes in lieu of prop
erty taxes on those institutions. 

32. Credit unions, except they are taxable to the 
same extent as other similar property is taxed. 

33. Payment of oil and gas gross production taxes is 
in lieu of all other taxes on any property rights 
inherent in the right to produce oil or gas. 

34. Payment of mobile home taxes is in lieu of 
property taxes upon a mobile home. 

35. Payment of the forest stewardship tax is in lieu 
of payment of ordinary property taxes on forest 
property. 

36. A coal conversion facility is classified as per
sonal property and is exempt from property 
taxes. Payment of the privilege tax on coal 
conversion facilities is in lieu of property taxes 
under NDCC Section 57-60-06. 

North Dakota Century Code Section 57-02-14 re
quires the assessor to enter a valuation for all prop
erty that is exempt from taxation and to designate the 
ownership and use of the property. This provision is 
not fully observed in practice. 

Effect of Tax-Exempt Property on 
Local Tax Bases 

The effect on the tax base of the existence of tax
exempt property varies considerably, depending on a 
number of factors. Original grant lands or other 
property that has always been under government 
ownership and has never been on the tax rolls does not 
appear to be of primary concern. It appears that of 
greater concern to local officials is property removed 
from the tax rolls in recent years, causing a shift of the 
tax burden to remaining taxable property in the 
taxing district. 

Federal Land Ownership 
A particular concern expressed in the study resolu

tion is with the holdings and recent acquisitions of the 
federal government. The federal government began 
land acquisition for wetlands and waterfowl preser
vation more than 60 years ago. The 1929 Migratory 
Bird Conservation Act initiated a program for the 
acquisition ofland for migratory bird refuges. Subse
quent federal legislation provided revenue for the 
acquisition program. In 1958 the Migratory Bird 
Hunting Stamp Act was amended to allow the Secre
tary of the Interior to acquire land or interests in land 
for waterfowl production areas. In 1961 Congress 
authorized a $105 million interest-free loan to the 
migratory bird conservation fund for a crash program 
for acquisition of waterfowl production areas and 
migratory bird refuges. Since 1961 the federal gov
ernment has pursued an aggressive policy of acquir
ing land in fee and under easement for migratory bird 
refuges and waterfowl production areas. Section 3 of 
the Wetlands Act of 1961 provides that no land suit
able for waterfowl habitat may be acquired by the 
United States Fish and Wildlife Service with money 



from the fund established for federal wetlands acqui
sition unless the acquisition has been approved by the 
Governor or an appropriate agency of the state in 
which the land is located. Acquisition of property by 
the federal government within North Dakota under 
this law has been the subject of controversy for sev
eral years. Between 1961 and 1977, North Dakota 
Governors authorized acquisition of 1.5 million acres 
of wetlands in North Dakota for waterfowl production 
areas. 

A variety of differences developed between state 
and federal officials regarding acquisition of wetlands 
in North Dakota, leading to passage of 1977 Senate 
Bill No. 2016 (NDCC Section 20.1-02-18 et seq.) which, 
among other things, "withdrew" gubernatorial con
sent to federal wetlands acquisitions and established 
procedures for public participation in the consent 
process regarding federal wetlands acquisitions. 
Passage of this legislation caused the United States 
Fish and Wildlife Service to suspend acquisition of 
waterfowl production areas in North Dakota. How
ever, the federal government filed a complaint in 1979 
in federal district court inN orth Dakota seeking relief 
from the 1977 law on the basis that the law was 
unconstitutional. This case ultimately was decided 
by the Supreme Court ofthe United States on March 7, 
1983 (North Dakota v. United States, 460 U.S. 
300, 75 L. Ed. 2d 77, 103 S. Ct. 1095). In its decision, 
the Court held that although the consent of the 
Governor for the acquisition of property was required 
by the Wetlands Act of 1961, once the consent had 
been given, it could not be revoked. The Court further 
found that state legislation could not restrict the 
ability of the federal government to acquire ease
ments pursuant to consent previously given by the 
Governor. The Court did not hold that the North 
Dakota statutes are unconstitutional, but rather that 
those statutes could not affect acquisitions of wet
lands under the previous consents given. Thus, these 
statutory provisions are still in effect and presumably 
apply after acquisition of 1.5 million acres of wetland 
acres previously approved by gubernatorial consents. 

In 1977 the United States Fish and Wildlife Service 
had acquired approximately one-half of the 1.5 mil
lion acres of wetlands in North Dakota approved by 
gubernatorial consent. Total acreage acquired by the 
service as of the end of1991 is slightly in excess of one 
million acres, of which 448,433 acres are held in fee 
and 785,241 acres are held under easement. Some of 
this property was owned or held under easement by 
the service before 1961 so not all of it is counted 
toward the 1.5 million acres that has been authorized 
for acquisition. By its estimate, the service believes it 
has remaining authority to acquire interests in ap
proximately 461,000 additional wetland acres as of 
June 1992. 

It appears that United States Fish and Wildlife 
Service land acquisition priorities have shifted to 
other states in recent years. During calendar years 
1990-91, acquisitions in North Dakota totaled 7,174.87 
acres, which is a lower total than for comparable time 
periods in earlier years. It was reported that funds for 
land acquisitions have been allocated differently in 
recent years and a lesser percentage of these funds 
have been earmarked for acquisition of North Dakota 
property. 
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Land owned by the federal government is exempt 
from property taxes. Land leased by the federal 
government is still taxable to the owner of the land. 
However, lands for which a permanent easement has 
been granted to the United States for water and 
wildlife conservation projects are exempt from taxa
tion, if the lands are inundated. 

The federal government provides payments in lieu 
of taxes to political subdivisions for tax-exempt prop
erty in various manners. For federal "entitlement 
lands" such as National Park Service and Forest 
Service lands, Bureau of Land Management lands, 
and certain Corps of Engineers lands, payments to 
political subdivisions are governed by the Payment in 
Lieu of Taxes Act, which was passed by Congress in 
1976. For property placed in the National Wildlife 
Refuge System, distributions to political subdivisions 
are governed by the Refuge Revenue Sharing Act, 
which was originally passed by Congress in 1935 and 
was substantially amended in 1964 and in 1978. 

An early problem encountered by federal wildlife 
area acquisition was the financial impact on affected 
political subdivisions. In 1964 Congress enacted 
amendments to the Refuge Revenue Sharing Act to 
provide for the Secretary of the Interior to make 
annual payments to each county in which federally 
acquired lands are located. The payments were set at 
the greater of 25 percent of the net receipts from 
refuges in the county or three-fourths of one percent 
of the current adjusted cost ofthe acquired lands. In 
1976 Congress again revised the Act to correct a 
number of perceived inequities. During the 1970s, 
funds available from revenue-generating activities 
on refuges decreased and funds available for payment 
were insufficient to meet county entitlements. The 
method of valuation of land based on original cost 
caused discrepancies in land values to become exag
gerated. The 1978 Act provided for a minimum 
payment to counties of 75 cents per acre, required 
separate appropriations to make up revenue deficien
cies to ensure full reimbursement under the formula, 
and provided that payments would be based on fair 
market value of the property, which must be ap
praised every five years. The 1978 Act also required 
the Secretary of the Interior to adopt guidelines for 
allocation of revenues to political subdivisions within 
a county, rather than providing for the county to 
retain the entire payment. 

Another concern with regard to federal payments 
in lieu oftaxes is that Congress has not appropriated 
adequate funding for the payments. According to the 
report of the Legislative Council's 1989-90 interim 
Political Subdivisions Committee, Congress has ap
propriated as little as approximately 60 percent ofthe 
funds necessary for payments in lieu of taxes on 
federal property. That report indicated that several 
groups were working with theN orth Dakota Congres
sional Delegation to persuade Congress to appropri
ate 100 percent funding for payments in lieu of taxes 
on federal property. 

Other Exemptions 
Some property tax exemptions are intended to 

enhance the tax base ofthe political subdivision in the 
future. The concept is that providing an incentive for 
construction will promote improvements to property 



which will eventually be reflected on the tax rolls with 
increased valuations. Tax exemptions for new resi
dential property, expansion of commercial or indus
trial property, and tax increment financing are 
examples of this type of exemption. Such exemptions 
generally last for a limited period of time and only 
provide exemption for the incremental increase in 
valuation attributable to the improvements. There
fore, the current tax base of the political subdivisions 
is not reduced by the exemption and, if the theory is 
correct that this exemption encourages improvements, 
the tax base of the political subdivisions is ultimately 
enhanced. 

Another type of exemption is provided for coal 
conversion facilities. Coal conversion taxes are in lieu 
of property taxes on the facilities. Coal conversion tax 
revenues are shared with political subdivisions but 
residents of counties in which such facilities are 
located have been critical of this method of taxation in 
the past, arguing that industrial facilities in other 
areas of the state are on local tax rolls and provide 
greater revenue to local political subdivisions. 

Other types of exemptions such as those for hospi
tals, nursing homes, and fraternal organizations may 
result in a considerable loss of value of property from 
local tax rolls. However, these facilities are generally 
located in cities in which the tax base is substantially 
more stable than in areas in which only agricultural 
land may exist. In addition, the existence of these 
facilities provides employment for the community, 
which means additional residential property will be 
available for taxation. 

study will include a recommendation on whether the 
wetlands tax credit is necessary. It was estimated 
that substantial progress should be made under the 
grant study before the 1993legislative session but the 
final report will probably not be completed until 
several months after the 1993legislative session. The 
director of the Game and Fish Department recom
mended that this study should be completed before 
new funds are dedicated to the wetlands tax credit 
under state law. 

Property Tax Exemption Administration 
The committee received testimony from county 

directors of tax equalization regarding administra
tion of property tax exemptions. A person claiming a 
property tax exemption is not required to file a writ
ten claim for the exemption, but the county may 
require written claims for property tax exemptions. 
Use of written claims was recommended to make 
administration of property tax exemptions easier and 
provide increased certainty that those entitled will 
receive exemptions. 

State law requires assessors annually to assess 
exempt property. Assessment officials admitted that 
most assessors do not comply with this provision 
because limited time and staff make it difficult to do 
a proper assessment of each parcel of property in the 
jurisdiction and the decision is made to forego assess
ments on exempt property and concentrate available 
resources on assessment of property from which tax 
revenue will be derived. 

Local tax officials said the greatest valuation of 
tax-exempt property within cities consists of chan-

Wetlands Tax Exemption Funding table, religious, or government property. The exemp-
A property tax exemption for wetlands was created tion for buildings owned by institutions of public 

in 1985. As enacted, this exemption was scheduled to charity was examined in detail, including review of 
become effective for the 1987 taxable year. The opinions of the Attorney General regarding applica-
wetlands property tax exemption has never become tion of the exemption. The exemption for charitable 
effective because in 1987 the exemption was amended property is only available when the property is both 
to require reimbursement from the state to political owned and used for charitable purposes, e.g., farm-
subdivisions for lost tax revenues before any exemp- land owned by a charitable organization would not be 
tion becomes effective. No funding source or legisla- exempt from taxation because it is not used for chari-
tive appropriation has been provided and, as a result, table purposes. 
no wetlands tax exemption has been granted. The committee conducted a survey of county direc-

The State Treasurer is authorized to receive funds tors of tax equalization for each county. Forty-two of 
for the wetlands tax exemption program from any 53 county directors of tax equalization responded to 
source. The director of the Game and Fish Depart- the survey, but only 14 were able to provide valuation 
ment, Commissioner of Agriculture, and State Engi- information for tax-exempt property in their coun-
neer are to work with the Governor, the United States ties. Of the 42 respondents, 37 said their counties do 
Fish and Wildlife Service, nonprofit conservation not make annual assessments of tax-exempt prop-
organizations, and any other public official or private erty, four said partial assessments are made, and only 
organization or citizen to develop a source offunding one said annual assessments of tax-exempt property 
to implement the wetlands tax exemption program. are made in the county. Based on valuation com pari-
No agency or officer is given primary responsibility to sons and excluding consideration of government prop-
head this funding effort and no coordinated action has erty, 29 respondents said the farm building exemption 
been taken in pursuit of the necessary funding. accounts for the greatest amount of tax-exempt prop-

At the request of the committee, the director of the erty in their counties, two respondents said religious 
GameandFishDepartmentorganizedacommitteeof or charitable exemptions account for the most tax-
interested organizations and state agencies to study exempt property in their counties, and one respon-
potential funding sources for the wetlands tax credit dent said electrical generating facilities account for 
providedbystatelaw. Thatcommitteeestimatedthat most tax-exempt property in the county. Of the 
approximately $2 million per biennium is necessary 14 respondents who provided information on valua-
to implement the wetlands tax credit. The Game and tion of tax-exempt property, comparison of valuation 
Fish Department subsequently obtained a substan- of taxable property and tax-exempt property indi-
tialgrantfrom the Environmental Protection Agency cated that for those 14 counties, 26.9 percent of the 
to study all aspects of wetlands preservation. This value of all property within city limits is exempt from 

114 



taxes, 38.5 percent of the value of all property outside 
city limits is exempt, and 31.9 percent of all property 
is exempt from taxes. On the basis ofthis comparison 
it would appear that approximately one-third of the 
valuation of all property in the state is exempt from 
property taxes. 

Opinions of local taxing officials on which issues 
cause the most difficulty in the assessment process 
pointed out some areas for committee consideration. 
One expressed concern was that it is difficult to 
determine whether there is any charitable purpose to 
some exempt structures, such as hospitals. It was 
suggested that because cities provide services such as 
fire and police protection, ambulance subsidies, street 
lights, and other services, closer scrutiny should be 
applied to whether a facility is actually used for 
charitable purposes. Another concern was that state 
law on property tax exemptions is sometimes phrased 
in very loose terms which leaves it to local officials to 
apply the law to decide which property should be 
exempt. It was suggested that laws providing prop
erty tax exemptions be very carefully phrased and 
rigidly applied so local tax officials will decide valua
tions and not whether property is exempt. Committee 
members took exception to this suggestion, saying 
that maintaining flexibility in property tax exemp
tion laws gives local officials some discretion and that 
local discretion is desirable so that taxpayers who 
have a problem can present it to local officials rather 
than being forced to seek relief at the state level. 

The committee discovered that no information was 
available on the total amount and valuation of prop
erty owned by the state. The committee conducted a 
survey of state agencies and institutions which deter
mined that the state owns 1,047,655 acres of land 
with a total value of $916,741,601, of which 
$634,214,871 is valuation of property within city 
limits. Many of the estimates of valuation reported by 
state agencies were very conservative estimates of 
value because much of the property was purchased or 
received long ago and is recorded at either cost or fair 
market value at the time it was received. 

The committee spent a substantial amount of time 
discussing the exemption for land owned by the fed
eral government. Representatives of the North Da
kota Stockmen's Association and Landowners 
Association of North Dakota expressed frustration of 
their members with land acquisition and ownership 
policies of the federal government. They cited several 
concerns with federal land ownership, the greatest of 
which are that property is taken out of agricultural 
production and the federal government does not bear 
its fair share of the property tax burden. 

A report from the United States Bureau of Land 
Management shows a total of 1,964, 785.6 acres of 
land under federal ownership inN orth Dakota. How
ever, contact with individual agencies from which 
information is available determined that there is an 
additional 851,000 acres owned by the Bureau of 
Indian Affairs, 1,500 acres owned by the United States 
Park Service, and 21,000 acres owned by the United 
States Fish and Wildlife Service that do not appear on 
this report. These additional acres would bring the 
actual total of property owned by the federal govern
ment in North Dakota to approximately 
2,838,000 acres. Federal lands are owned by numer-
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ous federal agencies, each of which is under different 
federal legal authority as to whether it provides any 
payments in lieu of taxes to local governments. The 
agency for which the greatest concern was expressed 
with property acquisition and ownership is the United 
States Fish and Wildlife Service. 

Information compiled for Steele County indicates 
that property owned by the federal government in 
Steele County provides $1.73 per acre in payments in 
lieu of taxes to the county versus an average of$5.11 
per acre for taxes on land in private ownership, $4.23 
per acre in payments in lieu of taxes by the State 
Game and Fish Department, and $4.77 per acre in 
payments in lieu of taxes by the Bank of North 
Dakota. Some variation in payments is explained by 
valuation differences because wildlife preservation 
areas consist of marshes and other property not equal 
in value to tillable land, but a substantial amount of 
property owned by the United States Fish and Wild
life Service is tillable land. 

Representatives of the United States Fish and 
Wildlife Service provided responses to several ques
tions posed by the committee. It was stated that the 
method most commonly used to determine payments 
in lieu of taxes for United States Fish and Wildlife 
Service property is using three-fourths of one percent 
of the appraised value of United States Fish and 
Wildlife Service property in the county and that 
amount is the payment to the county. The United 
States Fish and Wildlife Service reappraises its prop
erty every five years. Payments in lieu of taxes for all 
United States Fish and Wildlife Service property in 
the state averaged $1.25 per acre for 1991. 

Two separate funding sources are available to the 
United States Fish and Wildlife Service, only one of 
which is available for payments in lieu of taxes. The 
refuge revenue sharing fund is used to make pay
ments in lieu of taxes to political subdivisions and 
generally consists of lease income on United States 
Fish and Wildlife Service lands and offshore oil leases. 
The revenues from sale of duck stamps is maintained 
in a separate fund and this fund is to be used only for 
acquisition of property. Federal law allows Congress 
to appropriate supplemental funds to make up defi
ciencies in the revenue-sharing funds if payments to 
political subdivisions are less than 100 percent of 
entitlement. From 1965-75 payments to political 
subdivisions were equal to 100 percent of entitle
ment. Payments were less than entitlement from 
1976-79, returned to 100 percent in 1980, but de
clined again in 1981 primarily due to reduced offshore 
oil lease revenues causing a decline in the balance in 
the refuge revenue sharing fund. Payments slipped to 
a low of 59 percent of entitlement in 1987. Payments 
have increased since 1987 and equaled 93 percent of 
entitlement in 1990 and 89.5 percent of entitlement 
in 1991. The Department of the Interior and the 
United States Fish and Wildlife Service have in
cluded within their budgets submitted to Congress 
requests for additional funding for the last four or five 
years for payment of entitlements to counties, but the 
Office of Management and Budget has cut those 
budget requests. A United States Fish and Wildlife 
Service representative said several members of Con
gress, including members ofNorth Dakota's Congres
sional Delegation, have been instrumental in 



increasing the funding available for payments to 
counties which has made it possible to increase the 
percentage of entitlement paid to counties in the 
years since 1987. 

A recent change in acquisition policy by the United 
States Fish and Wildlife Service was pointed out as an 
improvement in reducing the impact to local tax bases 
from United States Fish and Wildlife Service prop
erty acquisition. The new policy is called the refuge 
revenue sharing tax trust and is an idea first sug
gested by the Governor of North Dakota. Under this 
policy, a lump sum payment is provided to the county 
in which property is acquired and this amount is 
intended to be used by the county to generate future 
interest earnings to offset the difference between 
actual taxes and the entitlement payments from the 
United States Fish and Wildlife Service. 

A criticism made by landowner group representa
tives and committee members is that it is difficult to 
understand how the United States Fish and Wildlife 
Service lacks funds to make entitlement payments to 
political subdivisions while at the same time it has 
money available to acquire property. Committee 
members said this practice generates ill will at the 
local level and suggested that the United States Fish 
and Wildlife Service should work with conservation 
groups to impress upon Congress the need to make 
full entitlement payments because the federal gov
ernment is becoming an unwelcome neighbor for 
North Dakota landowners. 

Bill Drafts Considered 
The committee considered a bill draft that would 

have required that 80 percent of agricultural prop
erty acquired by the federal government for migra
tory bird sanctuary or wildlife habitat purposes must 
remain in agricultural production. The purpose ofthe 
requirement was to stop the removal of agricultural 
property from agricultural production. Property that 
was used for agricultural production before its acqui
sition by the federal government would have to con
tinue to be used for agricultural production after 
being acquired by the federal government. Legal 
research indicated that the supremacy clause of the 
United States Constitution prohibits the state from 
interfering with subjects on which federal legislation 
exists. Research also reveals that federal law gives 
exclusive jurisdiction over the use of United States 
Fish and Wildlife Service lands to the Secretary of the 
Interior and, therefore, it is likely that legislation 
dictating usage of property acquired by the United 
States Fish and Wildlife Service is unconstitutional 
as a violation of the supremacy clause. 

The committee considered a bill draft that prohib
ited any entity from acquiring agricultural property 
for wildlife habitat or conservation purposes unless 
that entity has made all payments of taxes or pay
ments in lieu oftaxes on property owned by that entity 
for all prior years, with interest at a rate equal to the 
rate payable to redeem a subsequent tax sales certifi
cate. The bill draft required any entity owning prop
erty used for wildlife habitat or conservation purposes 
to have made payments of taxes or payments in lieu 
oftaxes equal to 100 percent of the taxes that were or 
would have been due against that property under 
local assessment and levies for the previous two 
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taxable years. The bill draft also required any entity 
owning property used for wildlife habitat or conserva
tion purposes to provide the Governor an annual 
accounting of acreage and valuation of interests held 
by that entity in each county in the state and to 
provide the Governor an annual report of how much 
property the entity intends to acquire in each county. 
The bill draft required the board of county commis
sioners of each county to establish limitations on the 
acreage of property used for wildlife habitat or conser
vation purposes in the county with the advice of 
representatives of water, farm, and wildlife groups 
and representatives of all levels of local government 
in the county. No property could be acquired in the 
county for wildlife habitat or conservation purposes 
when the limitation established for the county had 
been equaled or exceeded. Noncompliance with the 
bill draft resulted in the entity being denied the right 
to file instruments with the register of deeds of the 
county. 

The committee recognized the possibility that the 
bill draft would be found by a court to be unconstitu
tional. However, the committee determined the bill 
draft should be considered by the Legislative Assem
bly to draw the attention of federal authorities to the 
problems created by ownership of property by the 
federal government. Past efforts to gain relief from 
these problems, including several resolutions to Con
gress, have been unsuccessful. North Dakota's Con
gressional Delegation has sought relief for these 
problems but their efforts have met with little suc
cess, other than bringing entitlement payments some
what closer to the amount required by federal law. 

The committee considered a resolution draft that 
urges the federal government to assume its fair share 
of the property tax burden for the property under its 
ownership. The resolution urges Congress to repeal 
laws authorizing acquisition by federal agencies of 
land for migratory bird refuges and waterfowl pro
duction areas or to provide that states have an option 
to rescind previously granted approval for acquisition 
of such property. The resolution further urges Con
gress to provide that no federal agency or instrumen
tality could acquire any interest in property in a state 
unless all federal agencies had made full in lieu of tax 
payments for the previous two years in that state in 
an amount equal to 100 percent of taxes that would be 
due under local assessment and levies. The resolu
tion also urges Congress to require each federal agency 
or instrumentality to give each state an annual ac
counting of acreage and valuation of its holdings and 
how much property it intends to acquire in each 
county in the state. The committee could find no 
reliable information on these questions. The resolu
tion draft also requested Congress to provide that 
federal duck stamp revenues and other funds used for 
acquisition of property be made available for pay
ments in lieu of taxes on property already acquired. 

Migratory Bird Conservation Commission 
The committee was informed that the Governor 

would address the Migratory Bird Conservation Com
mission. The committee considered a draft of a letter 
for delivery to the Governor and presentation by him 
to the Migratory Bird Conservation Commission. Upon 
approval by the chairman of the Legislative Council, 



the committee delivered a letter to the Governor for 
this purpose. The letter states the opinion of the 
committee that the federal government is failing in its 
responsibility as a landowner on several counts in
cluding providing a breeding ground for noxious weeds 
and insects, failing to mow ditches which must be 
mowed at township or county expense, dictating how 
neighboring land may be used, failing to bear its fair 
share of the tax burden and thus shifting additional 
taxes onto neighboring landowners, and using money 
saved by not paying taxes to acquire additional prop
erty. The letter recognized that preservation of wet
lands serves an important public purpose but stated 
that public purposes should be funded at public ex
pense and not at the expense of neighboring landown
ers. The letter urged the Migratory Bird Conservation 
Commission to take action at the federal level to 
address these concerns. 

Recommendations 
The committee makes no recommendation regard

ing funding of the wetlands tax credit. No recommen
dation is made because of the study in progress under 
a federal grant obtained by the Game and Fish De
partment. That study may determine that the wet
lands tax credit is not a necessary component of 
wetlands preservation. 

The committee recommends Senate Bill No. 2037 
to prohibit acquisition of agricultural property inter
ests in North Dakota for wildlife habitat or conserva
tion purposes unless certain conditions are met. The 
bill is an attempt to gain the attention of a Congress 
that has not provided funding for payments in lieu of 
taxes as required by law and has not been responsive 
to resolutions describing the issue. 

The committee recommends Senate Concurrent 
Resolution No. 4006 to urge the Congress of the United 
States to take responsibility to assure that the federal 
government becomes a responsible landowner by as
suming its fair share of the property tax burden on 
land under federal ownership. 

STATE AID TO LOCAL FIRE 
DEPARTMENTS STUDY 

Background 
Since 1887 North Dakota has provided for distribu

tion of insurance premium tax revenues from taxes on 
property and casualty lines of insurance to fire protec
tion districts, including cities, city fire departments, 
rural fire departments, and rural fire protection dis
tricts. It is anticipated that during the 1991-93 
biennium, approximately $6.2 million from premium 
taxes on property and casualty lines ofinsurance will 
be collected. Of that amount, $5.72 million will be 
allocated to fire protection districts and the remain
der will go to the state general fund. From 1887 until 
1985 the revenue from taxes on property and casualty 
insurance was devoted entirely to distribution to fire 
protection districts. However, changes in the source 
offunding were made during the 1980s and a cap was 
imposed on the amount allocated to fire protection 
districts in 1989. 

North Dakota Century Code Section 18-04-05 pro
vides for allocation of insurance premium taxes to 
cities, townships, certified rural fire departments, or 
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fire protection districts. A city receives a sum equal 
to 2.25 percent of the premiums received by insur
ance companies issuing policies for property and 
casualty lines of insurance on property in the city, 
plus a bonus payment of$100 ifthe fire department 
performs services outside city limits. Each rural fire 
department not certified by the State Fire Marshal is 
to receive a bonus payment of $200. Each rural fire 
protection district that is certified by the State Fire 
Marshal is to receive a bonus payment of$200 plus a 
sum equal to 2.25 percent of premiums on property 
and casualty lines of insurance on property in the 
service area of the district or department. 

The amounts determined by the Commissioner of 
Insurance as being due to each political subdivision 
are to be certified for payment each year on or before 
September 1. If the amount appropriated by the 
Legislative Assembly for distribution is less than the 
amount determined by applying the formula, prora
tion must be made by the commissioner to provide 
each eligible recipient with the same proportion of 
available funds as the proportion it would have re
ceived if total funds determined by the formula had 
been available. 

Recent Legislation on Insurance Tax 
Rates and Distribution 

In Metropolitan Life Insurance Company v. 
Commissioner of Department of Insurance, 373 
N.W.2d 399 (1985), the North Dakota Supreme Court 
held that North Dakota's pre-1983 version of the 
2.5 percent gross insurance premium tax, from which 
domestic insurance companies were exempt, violated 
the equal protection clauses of the state and federal 
constitutions. 

Recognizing the likelihood that the insurance pre
mium tax would be found to be unconstitutional, the 
1983 Legislative Assembly changed the manner of 
taxing insurance premiums. Every insurance com
pany doing business in North Dakota was subjected to 
taxes at a rate oftwo percent of gross premiums for life 
insurance, .5 percent for accident and sickness insur
ance, and one percent for all other lines of insurance. 
The 1983 legislation also added language to limit 
biennial distribution amounts to amounts actually 
appropriated and provided for proration of payments. 

In 1985 the language providing a standing appro
priation from the general fund was removed. Crop 
hail insurance premiums, removed from the formula 
used to determine distributions to rural fire protec
tion districts in 1983, were returned to the formula. 
Annual rather than quarterly payment of premium 
taxes was provided, and quarterly estimated pre
mium tax filings were required. 

In 1987 service fees collected by a third-party 
administrator for a self-insured health care group 
was added to the list of premiums and other assess
ments upon which the gross premium tax applies. 
The premium tax rate for accident and health insur
ance was increased from .5 percent to 1.25 percent 
and the tax for other lines of insurance was increased 
from one percent to 1.25 percent. 

In 1989 the certification time for payments to fire 
protection districts was changed from June 1 to Sep
tember 1 of each year. The insurance tax distribution 
fund was created as a special fund to receive insur-



ance premium taxes until $2,600,000 was deposited 
in any fiscal year, at which time any excess amounts 
would be deposited in the state general fund. The 
insurance premium tax rate for accident, health, and 
other lines of insurance was increased from 1.25 per
cent of gross premiums to 1. 7 5 percent of gross premi
ums. 

In 1991 an annual $200 filing fee for insurance 
companies was imposed. The fee is reduced by the net 
tax liability of the company for insurance premium 
taxes. 

Appropriations made from 1981 through 1991 for 
insurance premium tax distributions and the funds 
from which those appropriations were drawn are 
shown in Table A at the end of this report. 

1987-88 Interim Study 
The Legislative Council's 1987-88 interim Political 

Subdivisions Committee studied insurance premium 
tax distributions to fire districts. At that time repre
sentatives of the State Firemen's Association sur
veyed officials of local fire protection districts. That 
survey indicated satisfaction with existing insurance 
premium tax distribution levels except when appro
priated amounts fell short of the amount that would 
have been provided through full funding under the 
distribution formula. State Firemen's Association 
representatives said they would be satisfied with 
appropriations for the 1989-91 biennium at the levels 
provided by 1987 and 1985 appropriations. The 
interim committee considered the possibilities of in
creasing insurance premium tax rates to provide 
additional revenue to fund insurance premium tax 
distributions but at that time it was estimated that to 
fund a $5.2 million fire protection district distribu
tion through increased insurance premium tax rates 
would require a rate of 2.5 percent on property and 
casualty insurance which would have been double the 
existing rate for domestic insurance companies. The 
committee recommended that insurance premium 
tax receipts should be the source of distributions to 
fire protection districts and that future appropria
tions should be at least $5.2 million per biennium. 

Testimony 

erty and casualty lines of insurance in the state 
general fund. It was pointed out that the traditional 
link between property and casualty insurance and 
fire protection is that a portion ofinsurance taxes paid 
by property owners should be used to protect their 
property. 

The committee reviewed the history of the insur
ance premium tax on property and casualty insur
ance and the distribution of these revenues. The 
committee considered the amount of premiums paid 
on each line of insurance in the state in recent years, 
payments made to each fire district in the state for the 
last four years, and gross premiums and the percent
age of premium tax refunded to fire districts for 
several years. It is estimated that if the cap on the 
insurance premium tax distribution fund is removed, 
and all premipm tax revenue from property and 
casualty lines"" of insurance is refunded to fire dis
tricts, approximately $1 million that goes to the state 
general fund would go to distributions to fire protec
tion districts. The reason that the general fund has 
benefited from the cap on deposits in the state aid 
distribution fund is the substantial increase in pre
mium tax revenues from property and casualty lines 
of insurance, which is attributable to a 40 percent 
increase in gross premiums paid for those lines of 
insurance from 1987-88 to 1991-92. 

The committee reviewed information on methods 
used by other states to allocate insurance premium 
tax revenues to fire protection districts. Other states 
using a method similar to North Dakota's experience 
problems with reporting of fire districts in which 
premiums are collected. It was suggested that a 
nationwide standard insurance application form show
ing the fire district in which property is located would 
be useful in solving reporting problems. 

The committee received information that the 
Hillsboro Fire Department did not receive proper 
credit for all premium taxes paid for protection of 
property within the district, especially with regard to 
the American Crystal Sugar plant. It appeared the 
insurance premium payments for the sugar plant 
may have been reported or credited to Minnesota. 
The committee was informed that it is difficult to 
check the accuracy in reporting because there is no 
information other than the total distribution among 
fire districts reported by insurance companies and 
there is no further documentation that can be checked 
to determine whether the amounts reported are cor
rect. 

The committee considered two bill drafts that re
quired reporting of the fire district in which premi
ums are collected, removed the cap on deposits in the 
insurance premiums tax distribution fund, and re
quired the preparation of maps showing fire protec
tion districts of the state for use by insurance agents 
in reporting the fire district in which premiums are 
collected. The committee initially considered requir
ing the State Firemen's Association to prepare these 
maps but during discussion of the issue decided that 
a state agency such as the State Fire Marshal would 
be a more appropriate place for this responsibility, 
which would require an appropriation of funds. 

The committee was informed by representatives of 
the Commissioner of Insurance that insurance com
panies do not accurately report the fire district in 
which insurance premiums are collected. Because 
the fire district from which premiums originate is the 
basis for distribution of premiums, poor reporting 
practices affect the premium tax distribution received 
by the fire district. Practices vary among insurance 
companies, but the majority apparently do not re
quire insurance agents to report the fire district in 
which insured property is located on insurance appli
cations and as a result much of the information 
reported by insurance companies to the Commis
sioner oflnsurance is inaccurate and cannot be veri
fied. Inaccurate reporting can cause significant 
fluctuations in payments received by a fire district 
from year to year which makes it difficult for fire 
districts to anticipate revenues and to properly bud-
get necessary funds from other sources. Recommendations 

Representatives of the State Firemen's Associa- ThecommitteerecommendsHouseBillNo. 1036to 
tion opposed the deposit of tax revenues from prop- remove the cap on property and casualty insurance 
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premium tax revenues deposited in the insurance tax 
distribution fund. The bill requires the Commis
sioner of Insurance to segregate tax revenues from 
these lines of insurance and provides that revenue 
from premium taxes on other lines of insurance would 
continue to be deposited in the state general fund. 
The bill eliminates the $100 and $200 bonus pay
ments to fire districts and adjusts the distribution 
formula so that 1. 75 percent of premiums received in 
the district are distributed to that district rather than 
the current rate of2.25 percent (the rate of the distri
bution formula will match the rate of tax collected). 

The committee recommends House Bill No. 1037 to 
provide that an insurer may not issue or renew a 
policy for property or casualty insurance after Decem
ber 31, 1993, unless the application identifies each 
fire district in which insured property is located. The 

bill requires the application to identify the percentage 
of insurance premiums attributable to property within 
each fire district, if the policy provides coverage for 
property that is not all within a single district. The 
bill imposes a penalty of$100 for each violation. The 
bill requires the State Fire Marshal, with the assis
tance of the State Firemen's Association, to create 
maps of fire districts in the state for use in reporting 
by insurance companies. The bill requires the maps 
to be published before December 1 of each year begin
ning in 1993. The bill provides rulemaking authority 
to the Commissioner oflnsurance to govern prepara
tion of maps and reporting on insurance applications. 
The bill provides an appropriation of$10,000 from the 
insurance tax distribution fund to the State Fire 
Marshal to create and publish fire district maps. 

TABLE A 

Insurance State 
Tax Fire and 

Distribution General Tornado 
Fund Fund Fund 

1981-83 biennium- 1981 $3,811,500 
House Bill No. 1026 

1983 House Bill No. 1002 - $1,003,016 
a deficiency appropriation 
for the 1981-83 biennium 

1983-85 biennium - 1983 4,811,500 
Senate Bill No. 2026 

1985-87 biennium - 1985 5,200,000 
House Bill No. 1018 

1987-89 biennium- 1987 5,200,000 
Senate Bill No. 2019 

1989-91 biennium- 1989 $2,600,000 
House Bill No. 1016 

1991-93 biennium- 1991 5,200,000 520,000 
Senate Bill No. 2010 
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GARRISON DIVERSION OVERVIEW COMMITTEE 
The Garrison Diversion Overview Committee origi

nally was a special committee created in 1977 by 
House Concurrent Resolution No. 3032 and recreated 
in 1979 by Senate Concurrent Resolution No. 4005. 
In 1981 the 47th Legislative Assembly enacted North 
Dakota Century Code Section 54-35-02.7, which statu
torily creates the committee. The committee is re
sponsible for legislative overview of the Garrison 
Diversion Unit Project and related matters and for 
any necessary discussions with adjacent states on 
water-related topics. 

Section 54-35-02.7 directs that the committee con
sist of the majority and minority leaders and their 
assistants from the House and Senate, the Speaker of 
the House, the President Pro Tempore of the Senate 
selected at the end of the immediately preceding 
legislative session, the chairmen of the House and 
Senate standing Committees on Natural Resources, 
and the chairmen of the House and Senate standing 
Committees on Agriculture. 

Committee members were Senators Gary J. Nelson 
(Chairman), Jim Dotzenrod, William G. Goetz, 
WilliamS. Heigaard, Jerome Kelsh, Dean Meyer, 
and Dan Wogsland and Representatives Ronald A. 
Anderson, Richard Kloubec, Eugene Nicholas, Alice A. 
Olson, John Schneider, Scott B. Stofferahn, and Ben 
Tollefson. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

HISTORY OF THE PROJECT 
Pick-Sloan Plan 

The Garrison Diversion Unit is one of the principal 
developments of the Pick-Sloan Missouri River Basin 
program, a multipurpose program authorized by the 
federal Flood Control Act of 1944 (Pub. L. 78-534; 57 
Stat. 887). The Pick -Sloan plan provided for construc
tion of a series of dams on the Missouri River to 
control flooding, provide power generation, and main
tain a dependable water supply for irrigation, munici
palities, industry, recreation, wildlife habitat, and 
navigation. Approximately 550,000 acres of land in 
North Dakota were inundated by reservoirs on the 
Missouri River under the Pick-Sloan plan. 

One feature of the Pick-Sloan plan was the Mis
souri-Souris Unit, which was the forerunner of the 
Garrison Diversion Unit. Under the plan for the 
Missouri-Souris Unit, water was to be diverted below 
the Fort Peck Dam in Montana and transported by 
canal for irrigating 1,275,000 acres; supplying mu
nicipalities in North Dakota, South Dakota, and Min
nesota; restoring Devils Lake; conserving wildlife; 
and augmenting the Red River. The building of 
Garrison Dam changed the diversion point of the 
Missouri-Souris Unit from Fort Peck Dam to Garri
son Reservoir (Lake Sakakawea). After considerable 
study and review of the Missouri-Souris Unit, Con
gress reauthorized the project as the initial stage, 
Garrison Diversion Unit, in August 1965 (Pub. L. 89-
108; 83 Stat. 852). 
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Garrison Diversion Unit 
The first detailed investigations of the Garrison 

Diversion Unit were completed in 1957 and involved 
a proposed development of 1,007,000 acres. The 
initial stage of the Garrison Diversion Unit provided 
for irrigation service to 250,000 acres in North Da
kota. This plan involved the construction of major 
supply works to transfer water from the Missouri 
River to the Souris, James, and Sheyenne rivers and 
the Devils Lake Basin. The plan also anticipated 
water service to 14 cities, provided for several recre
ation areas, and provided for a 146,530-acre wildlife 
plan to mitigate wildlife habitat losses resulting from 
project construction and enhancement of other wet
land and waterfowl production areas. 

Under the 1965 authorization the Snake Creek 
Pumping Plant would lift Missouri River water from 
Lake Sakakawea into Lake Audubon, an impound
ment adjacent to Lake Sakakawea. From Lake 
Audubon the water would flow by gravity through the 
73.6-mile McClusky Canal into Lonetree Reservoir, 
situated on the headwaters of the Sheyenne River. 
The Lonetree Reservoir would be created by construc
tion of Lonetree Dam on the upper Sheyenne River, 
Wintering Dam on the headwaters of the Wintering 
River, and the James River dikes on the headwaters 
of the James River. Lonetree Reservoir is situated so 
that water can be diverted by gravity into the Souris, 
Red, and James River basins and the Devils Lake 
Basin. 

The Velva Canal would convey project water from 
the Lonetree Reservoir to irrigate two areas totaling 
approximately 116,000 acres. The New Rockford 
Canal would convey project water for irrigation of 
approximately 21,000 acres near New Rockford and 
to deliver water into the James River feeder canal for 
use in the Oakes-LaMoure area. The Warwick Canal, 
an extension ofthe New Rockford Canal, would pro
vide water for irrigation in the Warwick-McVille area 
and provide water for the restoration of the Devils 
Lake chain. 

The United States Bureau of Reclamation has 
overall responsibility for operation and maintenance 
of the Garrison Diversion Unit and will operate and 
maintain all project works during the initial period 
following completion of construction. 

A number of concerns have halted construction on 
the project in recent years, including: 

1. Canadian concerns that the Garrison Diversion 
Project would allow transfer of foreign species of 
fish and other biota to the detriment of Cana
dian waters in violation of the Boundary Waters 
Treaty of 1909. 

2. Numerous problems concerning wildlife mitiga
tion and enhancement lands. 

3. Legal suits brought by groups, such as the Na
tional Audubon Society, seeking to halt con
struction of the Garrison Diversion Unit by 
claiming that the project violates the National 
Environmental Policy Act and to enforce a stipu-



lation between the United States and Audubon 
to suspend construction until Congress reautho
rizes the Garrison Diversion Unit. 

Canadian Concerns 
Canadian interest in the Garrison Diversion Unit 

has centered on concerns that because the Garrison 
Diversion Unit involves a transfer of water from the 
Missouri River to the drainage basins of the Souris 
and Red rivers, the return flows entering Canada 
through the Souris and Red rivers would cause prob
lems with regard to water quality and quantity. 

In 1973 the Canadian government requested a 
moratorium on all further construction of the Garri
son Diversion Unit until a mutually acceptable solu
tion for the protection of the Canadian interests, 
under the Boundary Waters Treaty of 1909, was 
achieved. The United States government responded 
by stating its recognition of its obligation under the 
Boundary Waters Treaty and adopting a policy that 
no construction affecting Canada would be under
taken until it was clear that this obligation would be 
met. 

During 1974 several bi-national meetings of offi
cials were held to discuss and clarify the Canadian 
concerns over potential degradation of water quality. 
An agreement was reached in 1975 between the 
governments of Canada and the United States to refer 
to the International Joint Commission the matter of 
potential pollution of boundary waters by the Garri
son Diversion Unit. 

The International Joint Commission created the 
International Garrison Diversion Study Board. The 
board concluded that the Garrison Diversion Unit 
would have adverse impacts on water uses in Canada 
including adverse effects on flooding and water qual
ity. The board specifically recommended that any 
direct transfer by the Garrison Diversion Unit of fish, 
fish eggs, fish larvae, and fish parasites be eliminated 
by adopting a closed system concept and the installa
tion and use of a fish screen structure. 

In August 1984 representatives of Canada and the 
United States announced a general agreement be
tween the two governments that Phase I ofthe initial 
stage of the Garrison Diversion Unit could be con
structed. Canada, however, remained firmly opposed 
to the construction of any features that could affect 
waters flowing into Canada. 

should the commission fail to make recommendations 
as required by law, the Secretary of the Interior was 
authorized to proceed with construction of the Garri
son Diversion Unit as designed. 

Congress directed the commission to consider 11 
specific areas: 

1. The costs and benefits to North Dakota as a 
result of the Pick-Sloan Missouri Basin pro
gram. 

2. The possibility for North Dakota to use Missouri 
River water. 

3. The need to construct additional facilities to use 
Missouri River water. 

4. Municipal and industrial water needs and the 
possibility for development, including quality of 
water and related problems. 

5. The possibility of recharging ground water sys
tems for cities and industries, as well as for 
irrigation. 

6. The current North Dakota water plan to see if 
parts of the plan should be recommended for 
federal funding. 

7. Whether the Garrison Diversion Unit can be 
redesigned and reformulated. 

8. The institutional and tax equity issues as they 
relate to the authorized project and alternative 
proposals. 

9. The financial and economic impacts of the Gar
rison Diversion Unit, when compared withal
ternative proposals for irrigation and municipal 
and industrial water supply. 

10. The environmental impacts of water develop
ment alternatives, compared with those of the 
Garrison Diversion Unit. 

11. The international impacts of the water develop
ment alternatives, compared with those of the 
Garrison Diversion Unit. 

The commission released its final report and rec
ommendations on December 20, 1984. The commis
sion affirmed the existence of a federal obligation to 
the state of North Dakota for its contribution to the 
Pick-Sloan Missouri Basin program but recommended 
that an alternative plan be implemented in place of 
the 250,000-acre initial stage of the Garrison Diver
sion Unit as authorized in 1965 and the original 
project authorization in 1944. The commission rec
ommended that Lonetree Dam not be completed at 
this time and that the Sykeston Canal be constructed 
as the functional replacement. The commission spe-

Garrison Diversion Unit Commission cifically said, while the Lonetree Dam and Reservoir 
The water and energy appropriations bill, signed should remain an authorized feature of the plan, that 

by the President on July 16, 1984, contained an agree- construction should be deferred pending a determina-
ment to establish a commission to review the Garri- tion by the Secretary of the Interior consisting of a 
son Diversion Unit. demonstration of satisfactory conclusion of consulta-

The Secretary of the Interior appointed a 12-mem- tions with Canada and after appropriation of funds by 
her Garrison Diversion Unit Commission to review Congress. The commission recommended that the 
the Garrison Diversion Unit in North Dakota. The Garrison Diversion Unit be configured to provide 
commission was directed to examine, review, evalu- irrigation service to 130,940 acres in the Missouri and 
ate, and make recommendations regarding the exist- James River basins instead of the initial stage 250,000-
ing water needs of North Dakota and to propose acre project. The commission also recommended that 
modifications to the Garrison Diversion Unit before the first phase of the Glover Reservoir be included as 
December 31, 1984. Construction on the project was a feature of the plan in lieu of Taayer Reservoir for 
suspended from October 1 through December 31,1984. regulation of flows in the James River. 

The commission worked under the restriction that The commission further recommended the estab-
any recommendation of the commission must be ap- lishment of a municipal, rural, and industrial system 
proved by at least eight of the 12 members and that for treatment and delivery of quality water to ap-
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proximately 130 communities in North Dakota. A 
municipal and industrial water treatment plant with 
a capacity of 130 cubic feet per second was recom
mended to provide filtration and disinfection of water 
releases to the Sheyenne River for use in the Fargo 
and Grand Forks areas. 

An alternate state plan for municipal water devel
opment was submitted to the Garrison Diversion 
Unit Commission by then Governor Olson and Gover
nor-elect Sinner, proposing that the state would de
sign and construct the water systems and pay 
25 percent of their costs. In return, the federal gov
ernment would provide up to $200 million in 
nonreimbursable funds for municipal water develop
ment projects. The federal government would pay 
7 5 percent of the construction costs of the systems 
with only the operation and maintenance costs borne 
by the benefiting cities. 

Garrison Diversion Unit Reformulation 
Following the issuance of the commission's final 

report, Congress enacted the Garrison Diversion Re
formulation Act of1986, Public Law 99-294, 100 Stat. 
433. This legislation was approved by representa
tives of the state of North Dakota, the Garrison 
Diversion Conservancy District, the National Audubon 
Society, and the National Wildlife Federation. 

The legislation addressed the James River by di
recting a comprehensive study of effects over the next 
two years during which time construction of the 
James River Feeder Canal, the Sykeston Canal, and 
any James River improvements could not be under
taken. Of the 32,000-acre New Rockford Extension, 
included in the Garrison Diversion Unit Commission 
final report, 4,000 acres were transferred to the West 
Oakes area and 28,000 acres were authorized for 
development within the Missouri River Basin. 

The legislation also provided for: 
1. 130,940 acres of irrigation. 
2. Deauthorization of the 1944 Flood Control Act 

and the 1965 Garrison authorization. 
3. Preservation of North Dakota's water rights 

claims to the Missouri River. 
4. Nonreimbursement of features constructed prior 

to enactment which will no longer be employed 
to full capacity, to the extent of the unused 
capacity. 

5. Acre-for-acre mitigation based on ecological 
equivalency rather than the 1982 mitigation 
plan. 

6. Deauthorization of the Taayer Reservoir and 
purchase of the Kraft Slough for waterfowl habi
tat. 

7. Continued authorization, but no construction, of 
the Lonetree Reservoir. The Sykeston Canal 
was mandated for construction following re
quired engineering, operational, biological, and 
economic studies. The Lonetree Reservoir could 
be built if: 
a. The Secretary of the Interior determines a 

need for the dam and reservoir; 
b. Consultations with Canada are satisfacto

rily completed; and 
c. The Secretaries of State and the Interior 

certify determinations to Congress and 90 
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days have elapsed. 
8. No construction of irrigation acreage other than 

on the Indian reservations or the 5,000-acre 
Oakes Test Area until after September 30, 1990. 

9. A $200 million grant for construction of munici
pal and industrial water delivery systems. A 
$40.5 million nonreimbursable water treatment 
facility to deliver 100 cubic feet per second to 
Fargo and Grand Forks was authorized. All 
water entering the Hudson Bay drainage must 
be treated and must comply with the 
Boundary Waters Treaty of 1909. 

10. Municipal and industrial water delivery sys
tems for the Fort Berthold, Fort Totten, and 
Standing Rock reservations. 

11. Irrigation soil surveys that must include inves
tigations for toxic or hazardous elements. 

12. Federal participation in a wetlands trust to 
preserve, enhance, restore, and manage wet
land habitat in North Dakota. 

Garrison Municipal, Rural, and Industrial 
Water Supply Program 

Included within the Garrison Diversion Reformu
lation Act of 1986 is an authorization enabling Con
gress to appropriate $200 million for the Garrison 
municipal, rural, and industrial water supply pro
gram. These funds are to be utilized for the planning 
and construction of water supply facilities for munici
pal, rural, and industrial use throughout the state. 

On July 18, 1986, the Garrison Diversion Conser
vancy District and the North Dakota State Water 
Commission entered an agreement for the joint exer
cise of governmental powers. This agreement allows 
the district to use the expertise of the commission in 
developing and implementing the water supply pro
gram. In addition, the district is to enter into a 
cooperative agreement with the Secretary of the Inte
rior and the district is the fiscal agent for the state 
concerning money received and payments made to 
the United States for the water supply program. 

On November 19, 1986, the United States and the 
Garrison Diversion Conservancy District entered into 
an agreement that designates the district to act on 
behalf of the state of North Dakota in the planning 
and construction, as well as the operation and main
tenance, of the water systems constructed pursuant 
to the Garrison Diversion Reformulation Act of 1986. 
This agreement contains a definition of the responsi
bilities of the United States and the district under the 
agreement, provisions concerning the work to be 
undertaken by the district, stipulations concerning 
the transfer of funds, and the procedure for reporting, 
accounting, and reviewing the planning and con
struction programs. The agreement also provides 
that the Southwest Pipeline Project is eligible to 
receive funding under this program. 

Another important aspect of the water supply pro
gram is that to be eligible for financial assistance for 
construction of a water supply project under the 
program, applications must be submitted by a local 
governmental entity and must be supported by a 
preliminary report and followed by a feasibility re
port. The preliminary report is to contain the follow
ing information: 

1. Name of project sponsor; 



2. Purpose and description of the project together 
with a map showing the project area; 

3. Potential user interest; 
4. Source of water supply; 
5. Preliminary plan for the project with alterna

tive plans where appropriate; 
6. Preliminary cost estimate for both capital costs 

and operation, maintenance, and replacement 
costs; and 

7. Repayment concepts including user costs and 
project financing plans. 

Following approval of the preliminary report by 
the State Water Commission, a feasibility report 
must be submitted before the project can be approved 
for fundi.ng. This report is to contain the following 
information: 

1. Purpose and description of the project together 
with a map showing the project area and pro
posed facilities; 

2. Source of water supply; 
3. Project plans with alternative plans where ap

propriate; 
4. Description of water treatment and storage fa

cilities proposed; 
5. Design criteria including population projections 

and water demands; 
6. Interest survey of potential water users; 
7. Environmental assessment; 
8. Discussion of permit requirements and respon

sibilities; 
9. Cost estimates for capital and operation, main

tenance, and replacement costs; 
10. Cost of water to users; and 
11. Financial plan for the project. 

Once these steps have been satisfactorily com
pleted, the project sponsors may then seek financial 
assistance to proceed with the design and commence 
construction of the project. 

LEGAL ISSUES 
Throughout the interim legal counsel for the Gar

rison Diversion Conservancy District informed the 
committee on the progress of the litigation surround
ing the project. 

In 1971 the Garrison Diversion Conservancy Dis
trict conveyed the lakebed of Devils Lake to the 
United States as a partial payment for certain 
nonfederal costs of the Garrison Diversion Unit. The 
conveyance was based upon the premise that the 
state had title to the lakebed up to the surveyed 
meander line around Devils Lake. The state conveyed 
62,370 acres (of a total83,046 acres below the mean
der line) and was given a monetarycreditof$3,637, 750. 
However, theN orth Dakota Supreme Court in In the 
Matter of the Ownership of the Bed of Devils 
Lake, 423 N.W.2d 141 (N.D. 1988), and the United 
States Court of Appeals in 101 Ranch v. United 
States, 905 F.2d 180 (8th Cir. 1990), ruled that the 
boundary between the public lake bed and the private 
upland is ambulatory (i.e., fluctuates with the eleva
tion ofthe lake), so questions have been raised about 
the value of the state's conveyance oflakebed. 

acquired the lakebed at the time of statehood. The 
defendants successfully moved to dismiss the lawsuit 
in the United States District Court, primarily be
cause it appeared that the tribe had been compen
sated for the taking of the lakebed in a 1977 Indian 
claims commission settlement, but the United States 
Court of Appeals for the Eighth Circuit remanded the 
case to the district court for a trial on the merits. 

This case has significant implications for the state 
of North Dakota, the city of Devils Lake, and all 
riparian landowners around Devils Lake. The tribe 
claims, among other things, that the bed of Devils 
Lake "is all lands up to and including the ordinary 
high water mark at the time of the treaty of Febru
ary 19, 1867, 15 Stat. 505, which plaintiff currently 
believes to be an elevation of approximately 1,439 feet 
MSL." This elevation is several feet higher than the 
approximate elevation of the surveyed meander line 
around Devils Lake. Accordingly, ifthe Devils Lake 
Sioux Tribe prevails in the quiet title action, many 
landowners, including landowners within the city of 
Devils Lake, could be divested of their title to the 
"riparian" land. Also, the Garrison Diversion Conser
vancy District may be asked to reimburse the United 
States for the amount of the credit it received for 
transferring the lakebed to the United States in 
payment of a portion of the recreation component of 
the Garrison Diversion Unit Project. 

PROJECT UPDATE 
Throughout the interim the committee received 

updates concerning the Garrison Diversion Unit 
Project from representatives of the Garrison Diver
sion Conservancy District, State Water Commission, 
and the United States Bureau of Reclamation. 

Appropriations 
Congress appropriated $33 million for the Garri

son Diversion UnitProjectforfiscalyear 1992. Ofthis 
amount, approximately $20 million was expended for 
the Garrison municipal, rural, and industrial water 
supply program, including $4 million of carryover 
funds from 1991. For fiscal year 1993, Congress 
appropriated $30 million. Of this amount, approxi
mately $18,400,000 is designed for municipal, rural, 
and industrial water supply programs; $750,000 for 
recreation purposes; and approximately $5 million 
for mitigation and enhancement purposes. Of the 
$200 million authorized for the Garrison municipal, 
rural, and industrial water supply program, approxi
mately $81 million has been received or budgeted 
since 1986 for these programs pursuant to the Garri
son Diversion Reformulation Act of 1986. 

McClusky and New Rockford Canals 
On October 1, 1991, the Garrison Diversion Con

servancy District assumed operation and mainte
nance of the McClusky and New Rockford canals from 
the Bureau of Reclamation. This is intended to give 
conservancy district personnel experience in operat
ing and maintaining these features of the project. 

Meanwhile, the Devils Lake Sioux Tribe initiated 1991 Five-Year Phased Development Plan 
a quiet title action concerning the entire lakebed. The Representatives of the Garrison Diversion Conser-
tribecontendsthattheUnitedStatesownsthelakebed vancyDistrictalsopresentedthe1991five-yearphased 
in trust for the tribe and that North Dakota never development plan for the Garrison Diversion Unit 
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Project. This plan was developed to meet the critical 
water needs of central and eastern North Dakota. 
The plan calls for the phased rehabilitation and main
tenance of the McClusky Canal at a minimum capac
ity of 500 cubic feet per second, construction of a 
central reservoir as approved by the United States
Canada Consultative Group, completion of the New 
Rockford Canal, construction of the James River 
Feeder Canal, stabilization of portions of the upper 
and lower James River to pass project flows of up to a 
maximum of 145 cubic feet per second, and construc
tion of the Devils Lake Pipeline and Sheyenne River 
Treatment Plant. The total cost of the projects iden
tified in the plan is $137,700,000. 

Governor's Water Strategy Task Force 
In April1991 the Governor issued Executive Order 

No. 1991-3, which established the Governor's Water 
Strategy Task Force. The mission of the water strat
egy task force was to: 

1. Review funding options to implement existing 
water policies of the state in water-related po
litical subdivisions. 

2. Develop by October 1, 1991, a water develop
ment program and a funding strategy for sub
mission to a special session of the Legislative 
Assembly in November 1991. 

3. Develop by December 1, 1991, a plan for advo
cating a comprehensive state water policy to the 
administration and to Congress. 

The water strategy task force was composed of 
people representing different interests concerned with 
water resource development throughout the state. 
Representatives of the Governor's Water Strategy 
Task Force kept the committee apprised of its activi
ties throughout the early part of the interim. The task 
force determined that the development of North 
Dakota's water resources is important to the people of 
this state and that the state should do more to develop 
its water resources and that additional funds are 
required to develop these water resources. 

Water Improvement or Supply Projects 
The State Water Commission has received applica

tions from 121 North Dakota communities concern
ing water improvement projects under the Garrison 
municipal, rural, and industrial water supply pro
gram. The State Water Commission has identified 
costs of $1,211,581 for feasibility studies and 
$462,776,331 for construction of those projects. Eleven 
projects have been completed and nine additional 
projects are in design or under construction. The 
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remaining projects are in reconnaissance or feasibil
ity studies. 

The Southwest Pipeline began supplying water to 
Dickinson on October 15, 1991. The pipeline has been 
Dickinson's sole source of water since that date. The 
current cost to the city is $2.28 per thousand gallons. 
This figure includes an operation, maintenance, and 
replacement cost of $1.66 and a capital repayment 
component of 62 cents. 

Bureau of Reclamation Projects 
Representatives of the Bureau of Reclamation re

ported that the bureau is emphasizing the completion 
of features of the Garrison Diversion Unit Project that 
were authorized in the Garrison Diversion Reformu
lation Act of1986. These supported programs include 
the operation and maintenance of the completed fea
tures of the project, including the Snake Creek Pump
ing Plant, McClusky Canal, New Rockford Canal, and 
the Oakes Test Area. 

The bureau continued its research activities at the 
Oakes Test Area. These studies included research on 
best management practices and other irrigation-re
lated research. During the 1992 irrigation season, 
1,390 acres were irrigated at the Oakes Test Area. 

The bureau continued to formulate a conceptual 
development plan for the Turtle Lake irrigation area 
and is working with the various Indian tribes con
cerning irrigation on the state's Indian reservations. 
The Garrison Diversion Reformulation Act of 1986 
authorized development of 15,200 acres of irrigation 
on the Fort Berthold Reservation and 2,380 acres of 
irrigation on the Standing Rock Reservation. 

Other projects that the bureau is working on in
clude the Garrison municipal, rural, and industrial 
water supply program; Indian municipal, rural, and 
industrial water supply; wildlife programs; and recre
ation programs. The Garrison Diversion Reformula
tion Act of 1986 directs the bureau to develop the 
33,000-acre Lonetree Wildlife Management Area, one 
of the major wildlife programs, and manage it for 
wildlife purposes through an agreement with the 
state. To date, 22,000 acres have been developed by 
the bureau and are ready for transfer to the state. The 
bureau has entered into an interim cooperative agree
ment with the North Dakota Game and Fish Depart
ment to assume management of the Lonetree Wildlife 
Management Area, but the state has yet to assume 
management. 

The bureau is at 150 percent of concurrency for 
mitigating the environmental impacts of the Garri
son Diversion Unit Project. 



HEALTH CARE COMMITTEE 
The Health Care Committee was assigned three 

studies. House Concurrent Resolution No. 3010 di
rected a study of the need for and feasibility of adopt
ing and implementing a state health policy for the 
purpose of providing basic medical and health care to 
all citizens of the state. Senate Concurrent Resolu
tion No. 4002 directed a study of the feasibility and 
ramifications of adopting and implementing a state
subsidized health insurance program for uninsured 
and underinsured residents. Senate Concurrent Reso
lution No. 4047 directed a study ofthe availability of 
capital to North Dakota hospitals and the role of the 
Bank of North Dakota in assuring that capital is 
available at the lowest possible cost. The committee 
was also directed to receive a report from the Commis
sioner oflnsurance relating to basic health insurance 
coverage. 

Committee members were Representatives 
Ronald A. Anderson (Chairman), Audrey Cleary, 
Judy L. DeMers, Kathi Gilmore, Art Goffe, RaeAnn 
Kelsch,Dagne B. Olsen,KenSvedjan,Francis J. Wald, 
and Joseph R. Whalen and Senators Erwin M. Hanson, 
Tish Kelly, Jay Lindgren, and Tim Mathern. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

STATE HEALTH POLICY AND STATE
SUBSIDIZED HEALTH INSURANCE 

STUDIES 
Background 

The legislative history of House Concurrent Reso
lution No. 3010 shows there is concern about the 
provision of health care to North Dakotans. Testi
mony before standing committees stated a need to 
create a focus for health care reform efforts. By 
comprehensively reviewing health care systems and 
other aspects of health care delivery, a common focus 
should eventually emerge. 

The legislative history of Senate Concurrent Reso
lution No. 4002 reflects a belief that studying the 
feasibility of a state-subsidized health insurance pro
gram for the state's uninsured and underinsured 
would assist the state in finding a solution to a 
problem that grows more serious each year. Because 
a large number of North Dakotans between 21 and 65 
years of age do not have health insurance coverage or 
are not eligible for Medicaid, a way to improve access 
and affordability needs to be found. 

The committee reviewed information to determine 
the extent of the health care crisis. The number of 
uninsured people and the people who make up the 
uninsured population were reviewed. According to a 
1989 survey of health insurance coverage in North 
Dakota conducted by the Bureau of Governmental 
Affairs at the University of North Dakota, approxi
mately 8.8 percent of North Dakotans were without 
health care coverage. Over twice as many of those 
identified as uninsured were between the ages of 18 
and 29, and nearly one-fifth ofthe uninsured worked 
in unskilled jobs. The survey results showed that two
thirds of the uninsured were employed; however, 

125 

27 percent of the uninsured were employed part time. 
Over two-thirds of the uninsured had household in
comes of less than $20,000 per year and over 80 
percent of the uninsured had a high school education 
or less. The survey results indicated that nearly 15 
percent of the uninsured used hospital emergency 
rooms and the most frequent method of payment was 
on a time-pay basis. Over 15 percent of those who 
used emergency rooms and over 12 percent of those 
hospitalized could not pay for the services. There was 
also evidence that approximately one to two percent 
of the bill of a paying health care service consumer is 
attributable to the cost of services provided for unin
sured people from whom payment for the services is 
not received. 

Access to Health Care Insurance and 
Services in the State 

North Dakota Century Code Chapter 50-24.1 es
tablishes the state's medical assistance program for 
needy persons. The program pays for a wide range of 
medical services from licensed medical providers for 
persons receiving aid to families with dependent 
children or supplemental security income. The pro
gram is also available to persons who meet the tech
nical eligibility requirements of aid to families with 
dependent children or supplemental security income 
but have sufficient income to meet their basic living 
needs exclusive of medical care costs. 

Significant changes to the state Medicaid program 
have been required by the Medicare Catastrophic 
Coverage Act of 1988. That Act requires state pro
grams to pay for the cost-sharing requirements of all 
Medicare-eligible populations with incomes below 
the federal poverty level. The Act also requires state 
programs to extend Medicaid coverage to pregnant 
women and to children up to age 1 with family in
comes below the federal poverty level. Pregnant 
women are eligible to receive pregnancy-related ser
vices while the children must receive all benefits 
included in the state plan and provided to cash assis
tance recipients. This requirement has also been 
phased in with a two-year schedule and since July 1, 
1990, states have been required to cover children up 
to age 1 and pregnant women with incomes at or 
below 100 percent of poverty level. 

Comprehensive Health Association of 
North Dakota 

The Comprehensive Health Association was cre
ated by the 1981 Legislative Assembly as a pool of 
insurance companies to provide health insurance 
coverage to persons who were unable to receive cover
age elsewhere. The association's participating mem
bership consists of those insurers doing business in 
North Dakota with an annual premium value of 
accident and health insurance contracts amounting 
to at least $100,000 for the previous calendar year. 
Insurance companies are required to maintain mem
bership in the association as a condition for writing 
accident and health insurance policies in North Da
kota. To be eligible for enrollment a person must have 
been rejected for accident and health insurance by 



one company, or have been subject to restrictive 
riders or preexisting conditions limitations, the effect 
of which is to substantially reduce coverage from that 
coverage typically received by a person considered a 
standard risk by an insurance company. The person 
has to have been a resident of the state for at least 
six months. The Comprehensive Health Association 
plan premium charged eligible persons is limited to 
135 percent of the average premium rates charged by 
the five largest insurance companies in the state. 

1991 Legislation 
The 1991 Legislative Assembly enacted House Bill 

No. 1042, which allowed basic health insurance cov
erage plans to be offered without certain mandated 
coverages to individuals and to employers with fewer 
than 25 employees who have been without insurance 
coverage for at least 12 months preceding the date of 
application for coverage. This bill was proposed by 
the Legislative Council's 1989-90 interim Industry 
and Business Committee as a result of a study con
ducted of the health care insurance needs of unin
sured and underinsured persons. The mandated 
coverages that may be excluded from basic health 
insurance coverage plans include coverage for the 
care and treatment of a person's substance abuse, 
coverage for the care and treatment of mental disor
ders, coverage for mammogram examinations, cover
age for surgical and nonsurgical treatment of 
temporomandibular joint disorder, and 
craniomandibular disorder. The basic health insur
ance coverage is also exempt from the requirement 
that an insured or a subscriber has the right to employ 
the doctor or enter the hospital of that person's choice 
and from the prohibition of discrimination in 
optometric services provided by a physician or an 
optometrist. A person subscribing to basic health 
insurance coverage may opt to receive any of the 
coverages that are specifically exempted from basic 
health coverage. An insurer may charge an addi-

implementing a state health policy for the citizens of 
North Dakota. 

House Bill No. 1477 (1991) required all entities 
performing utilization review to certify to the Com
missioner oflnsurance that they meet specified mini
mum standards. The entities must supply the 
commissioner with information regarding review cri
teria used in evaluating proposed or delivered health 
care services, the process by which a patient or health 
care provider can appeal an adverse decision, the 
qualifications of reviewing personnel, and determina
tions by reviewing personnel. 

Health Care Legislation in Other 
Jurisdictions 

California 
In 1989 the California Legislature enacted the 

Tucker Health Insurance Act of 1989, which requires 
every employer employing five or more persons to 
provide specified health coverage to every employee 
who works at least 125 hours per month for any single 
employer. An employer is not required to provide 
health care coverage for an employee if that employer 
is not the employee's principal employer. A principal 
employer is an employer for whom an employee works 
the greatest number of hours in a month. The em
ployer is required to continue payments for health 
care coverage for up to three calendar months if an 
employee is prevented by sickness from working and 
earning wages and sick leave benefits are exhausted. 
Employers may form associations for the purpose of 
providing health care coverage by pooling employees 
in order to obtain group rates and coverage and by 
providing for self-funded employer-sponsored health 
care coverage. Any employer who fails to provide 
health care coverage for employees must pay for the 
health care costs incurred by an eligible employee 
during the period in which the employer failed to 
provide coverage. 

tional premium for each coverage provided. Connecticut 
The 1991 Legislative Assembly also considered Connecticut's General Assembly approved a plan, 

House Bill No. 1043, which would have prohibited the effective July 1, 1990, which adopted a public-private 
introduction of legislation or the consideration of partnership approach, expanding state-subsidized 
amendments mandating health insurance coverage insurance programs and instituting insurance mar-
orvarious other components ofhealth insurance plans ket reforms. The priority populations affected by the 
unless the proposal was accompanied by a report legislation are pregnant women, children, the dis-
prepared by the Commissioner of Insurance assess- abled, and the working uninsured. The plan allows 
ing the impact of the proposal. That bill failed to pass the Department of Income Maintenance to expand 
the Senate. Medicaid eligibility of children between ages 6 and 8 

Another bill considered by the 1991 Legislative whose family income falls below 100 percent of the 
Assembly was Senate Bill No. 2053, which would federal poverty level, beginning July 1, 1991. The 
have required the Department of Human Services to plan also allows Medicaid to pay an employee's share 
adopt options available under federal law to extend of premiums in an employer's health program as an 
eligibility for medical assistance under Medicaid to incentive for employees to accept employment-based 
certain infants and pregnant women. That bill also coverage when it is available. The expansion of 
failed to pass the Senate. "direct services" provided mainly through federally 

House Bill No. 1006 (1991) included an appropria- subsidized community health centers is being facili-
tion for the North Dakota Health Task Force. The tated by awarding three-year grants to cover operat-
Health Task Force was organized by the State Health ing expenses, recruiting, and subsidizing the salaries 
Council and is to try to establish a state health policy of physicians and capital improvements. Persons 
and to address other health care issues. House using these direct services are to pay on an income-
Concurrent Resolution No. 3010 (1991) encouraged based sliding scale. The plan also expands the num-
the Legislative Council to receive and consider the berofslotsavailablefrom50to 125topermitMedicaid 
reports and recommendations of the Health Task to pay for home and community-based services for 
Force in its study of the need for and feasibility of disabled children and adults. In its attempt to cover 
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children and pregnant women, the plan allows the 
Department of Health Services to contract for subsi
dized, nongroup insurance for low income children 
and pregnant women who are not eligible for Medic
aid. The plan stipulates that the contract must 
include an income-based sliding fee scale as well as 
cost controls. The department is also authorized to 
contract for nongroup insurance for disabled resi
dents with incomes below 200 percent of poverty 
level. 

In addition to providing benefits to the priority 
populations, the plan contains provisions expected to 
reform the small business insurance market in order 
to help workers who are not being offered insurance or 
who cannot afford it. The new law prohibits medical 
underwriting of individuals and groups, creates a 
reinsurance mechanism that allows companies insur
ing high risk individuals in a small group to offer 
group premiums priced at no more than 150 percent 
of standard risk premiums, and requires the develop
ment of special transition policies for small firms that 
have not been offered insurance previously. 

Hawaii 
In 197 4 Hawaii passed a Prepaid Health Care Act, 

which requires employers to offer health insurance to 
an employee who has completed at least four consecu
tive weeks of work, who works a minimum of20 hours 
per week, and who has a monthly wage of at least 
86.67 times the minimum hourly wage. The Act 
requires employers to pay at least one-halfthe cost of 
the health insurance premium. Employees are obli
gated to contribute 1.5 percent of their monthly gross 
earnings toward the cost. If 50 percent of the pre
mium is greater than 1.5 percent of the employee's 
gross wages, the employer must contribute the re
mainder of the premium. An employee may waive the 
required health care benefits required under the Act 
under certain circumstances. An employee may con
sent to pay a greater share of the employee's wages 
and may consent to withholding of that share by the 
employer for the purpose of providing prepaid health 
care benefits for the employee's dependents. 

The Act has resulted in 98 percent of Hawaiians 
having some type of medical insurance. Hawaii's 
average health insurance premium is one of the low
est in the United States, at $263 per month per family. 
The state health insurance program that began in 
1990 is an extension of the plan and insures more 
than 10,000 people at an annual cost of less than 
$1,000 per person. 

task of setting priorities for health care based on the 
cost effectiveness and social value of the services. 

The Health Services Commission is composed of 
five physicians, four consumers, a public health nurse, 
and a social services worker. The commission devel
oped a list of709 items defined in condition/treatment 
pairs. The pairs were assigned to 17 categories of 
care. The categories were put in order and pairs 
within each category were then ranked. Each cat
egory was defined as either "essential," "very impor
tant," or"valuable to certain individuals." "Essential" 
services include those necessary to preserve life, 
maternity care, preventive care for children and adults, 
reproductive services, and comfort care for the termi
nally ill. To be defined as essential, the services must 
be effective, contribute to the quality of life, give good 
value for the dollar, and demonstrate community 
compassion for the terminally ill. The "very impor
tant" services include treatment for nonfatal condi
tions in which there is full or partial recovery and 
treatment will improve the quality of life. Services 
categorized as "valuable to certain individuals" in
clude those services provided for nonfatal conditions 
where treatmeq.t merely speeds recovery, fertility 
services, and services where treatment provides for 
little improvement in the quality of life. 

The commission recommended that the Oregon 
Legislative Assembly use the prioritized list to deter
mine the standard benefit package to be offered under 
the Oregon plan and also recommended that the 
services in the "essential" and the "very important" 
categories be included in the standard benefit pack
age. 

The commission recommended that every person 
should be entitled to a diagnosis as part of a standard 
benefit package. Upon receiving a diagnosis, cover
age for that person's treatment would be determined 
by the position of the condition/treatment pair on the 
list. 

In ranking the 709 condition/treatment pairs, the 
commission used research and expert testimony on 
the effectiveness of treatments; used a formula that 
considered the cost and benefit of each treatment; 
reviewed public values gleaned from community meet
ings, public hearings, and telephone surveys; estab
lished categories that grouped services to reflect the 
commission's sense of what was most important to the 
people of Oregon; and used the members' indepen
dentjudgment. The commission ranked mental health 
and chemical dependency services independently of 

Oregon physical medicine. The commission then recom-
In 1989 Oregon adopted a system to guarantee mended that mental health and chemical dependency 

access to adequate health care within that state. The services be integrated into the prioritized list for 
Oregon program would raise Oregon's Medicaid eligi- implementation in two to four years. 
bility income threshold from 58 percent of the federal The commission has received estimates from inde-
poverty level to 100 percent and would tax employers pendent actuaries on how much it will cost to provide 
who fail toprovidehealthinsurancefortheirworkers. 11 possible benefit packages to the people of Oregon. 
To implement the program, Oregon applied for a The list of prices would be used by the Legislative 
waiver from current Medicaid regulations by Con- Assembly to allocate the funds to determine the 
gress or the Health Care Financing Administration. standard benefit package. Oregon expected to imp le-

The Oregon Act limits the range of health services ment the new program by July 1992; however, the 
provided to "the socially acceptable minimum level of federal government disapproved the waiver upon a 
care to which everyone should have access." The findingthatcertainprovisionsoftheOregonproposal 
State Health Services Commission was assigned the violated the federal Americans with Disabilities Act. 
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Washington 
The Washington basic health plan, created in 1987, 

is intended to ensure that individuals who lack health 
insurance coverage are provided with necessary basic 
health services in an appropriate setting. The Wash
ington basic health plan office was created to admin
ister and oversee the program, to select a benefits 
package, to design a sliding fee scale, to determine 
cost-savings mechanisms, and to negotiate with pro
viders who wish to participate in the program. An 
individual must be under 65 and have a gross family 
income that is at or below 200 percent of the federal 
poverty level to be eligible for the plan. Coinsurance 
premiums are required, based upon gross family 
income, but are decreased for lower income individu
als. Families below the poverty level pay approxi
mately 10 to 15 percent of the cost of providing the 
benefits and those enrollees who are at or above 
200 percent of the poverty level pay the full cost. The 
state-subsidized portion of the premium is funded 
from state general funds. There is a 30,000 cap on the 
number of individuals that can receive subsidies, and 
the law was due to be reviewed in 1992. 

The Washington basic health plan has been in 
operation for two and one-half years. During that 
time the basic health plan has contracted for health 
service delivery with 15 managed health care sys
tems in all or parts of 14 counties in Washington. The 
basic health plan has served over 25,000 of 
Washington's uninsured citizens, and the enrollment 
level, as of August 1, 1991, was 19,651. The health 
plan has streamlined administrative procedures and 
has expanded program outreach through state and 
local agencies serving the working poor. According to 
an August 1991 Washington basic health plan status 
report, the average family contribution per month is 
$33.26 and the average state subsidy per family per 
month is $185.82. This results in an average pay per 
family per month of $219.08. The average family 
income of enrolled families is $8,995 per year, and the 
average family size is 2.4. Ofthe enrolled members, 
43.7 percent are single, 4 7. 9 percent are families with 
children, 6.6 percent are couples without children, 
and 1.8 percent are families that only enroll the 
children. The average age of children enrolled in the 
program is 8.1 years, and the average age of adults 
enrolled in the program is 39.1 years. 

ERISA supersedes "any and all state laws insofar as 
they may now or hereafter relate to any employee 
benefit plan." That preemption is substantially quali
fied by what is called the "insurance saving clause," 
which broadly states that, with one exception, noth
ing in ERISA "shall be construed to exempt or relieve 
any person from any law of any state which regulates 
insurance, banking, or securities." The one specified 
exemption to the insurance saving clause is the so
called "deemer clause," which states that no employee 
benefit plan, with certain exceptions, "shall be deemed 
to be an insurance company or other insurer, bank, 
trust company, or investment company, or to be en
gaged in the business of insurance or banking for 
purposes of any law of any state purporting to regu
late insurance companies, insurance contracts, banks, 
trust companies, or investment companies." The 
"deemer clause" has come into play in some ways to 
distinguish insured and uninsured plans in the con
text of the issue of whether ERISA preempts state
mandated benefit statutes as applied to uninsured 
plans. Courts have determined this clause prohibits 
a state from regulating the self-insured ERISA em
ployee benefit plan as if it were an insurance com
pany. While state-mandated benefit statutes may not 
be preempted by ERISA with respect to insured ERISA 
employee benefit plans, state insurance regulations 
may be preempted by ERISA when applied to self
funded or uninsured ERISA plans. 

Testimony and Committee Considerations 
Testimony received by the committee emphasized 

the problems in the current system. The factors 
repeatedly cited as contributing to the health care 
crisis are health care inflation, aging population, 
excessive administrative costs, and costs incurred 
due to technological advances in diagnosing and treat
ing various illnesses and conditions. The committee 
heard testimony that suggested that no matter what 
health care reform is undertaken, health care will 
never be affordable for everyone without the imple
mentation of cost-containment measures. 

Canadian Health Care System 
One of the systems that was suggested as a model 

for health care reform in the United States and in 
North Dakota is the Canadian health care system. A 
representative from the Canadian Department of 

Employee Retirement Income Security Act Health and Welfare addressed the committee and 
The Employee Retirement Income Security Act of provided specific information on the Canadian sys-

197 4, generally known as ERISA, comprehensively tern. Of the three types of socialized insurance sys-
regulates employee pension and welfare plans. An terns, the "Bismarck" model is the system used in 
employee welfare benefit plan or welfare plan is Canada. The "Bismarck" model of social insurance 
defined as one that provides to employees "medical, was set up in the late 1800s to take care of workers 
surgical, or hospital care or benefits, or benefits in the during interruptions of earnings due to unemploy-
event of sickness, accident, disability, [or] death," ment, disability, sickness, and retirement. Payment 
whether these benefits are provided "through the made under the Canadian health care system is 
purchase of insurance or otherwise." The ERISA according to the "Bismarck" social insurance theories. 
imposes upon pension plans a variety of substantive The government is the insurer and medical practitio-
requirements relating to participation, funding, and ners are accountable to the government. The govern-
vesting. It also establishes various uniform proce- ment generally displaces private insurers as the payor. 
dural standards relating to reporting, disclosure, and Comprehensive social insurance in Canada started 
fiduciary responsibilities for both pension and wel- duringthepostwarreconstructioneraandarosefrom 
fare plans. The ERISA contains three provisions in 29 prairie agrarian movements in Saskatchewan. The 
U.S.C. 1144 which define the scope offederal preemp- Saskatchewan universal hospital plan was the even-
tion under ERISA. The first provision states that tual model for the Canadian system. Between 1948 
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and 1957 four provinces developed health care sys
tems patterned after Saskatchewan's and all prov
inces had universal health care plans by 1961. It took 
20 years to get all the plans into place on a national 
scale. 

The revenue used to operate the Canadian health 
care system is consolidated revenue derived from all 
taxes. The system raises revenue through premiums 
and sales taxes but the most important source of 
revenue is the graduated income tax. Seventy-five 
percent of the Canadian health care system is tax 
supported and is generally supported through income 
taxes. The federal government provides grants-in
aid to the provinces for health care. The provinces 
have sole jurisdiction over who and what is paid, 
subject to requirements to receive grants-in-aid. 

The Canadian health care system contains a home 
and host province rate system. A person's home 
province is responsible for health care coverage, but 
payment must be made at the rate charged in the 
province where medical care is given. A person 
receives health care through the Canadian health 
care system without paying a fee. Private insurance 
is still used, however, to provide supplementary and 
additional benefits, and private insurers are also 
used as partners in the administration of provincial 
plans. 

Under the Canadian health care system, a person's 
progression through the evaluation processes is as
sessed to determine which types ofhealth benefits are 
appropriate. The need for medical services is judged 
by the treating professional. The Canadian health 
care system is a relatively closed system. Private 
medical providers rarely refuse treatment to a pa
tient due to the patient's inability to pay. A Canadian 
citizen who receives medical treatment out of the 
country will be covered for those services if they were 
the result of an emergency, but elective procedures 
performed outside of the country are not necessarily 
covered. There is a chance that an elective service 
would be paid for after a review of the circumstances 
that led a person to seek the treatment. 

Different ethnicities and Canadian aboriginal 
groups have health problems that may be unique to 
their groups. There is no distinction made, however, 
on the care provided to Canadians based on their 
ethnicities or heritage. Canada targets high risk 
populations for health education issues and regulates 
those populations according to those standards. 
Canada is not geared toward medical research and 
development. Research and development is minimal 
partly as a result of allocating expenses to different 
areas. 

In spite of universal access policies, inequity still 
exists between socioeconomic classes in Canada. 
Canadian social differentials are smaller than United 
States differentials. Medical malpractice insurance 
rates are much lower in Canada and are close to one
tenth of the rates in the United States. The range of 
malpractice insurance premiums is from $2,000 to 
$4,200 per year depending on the professional's spe
cialty. The provincial plans pay part of the premium 
cost. 
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Medical Care Savings Accounts 
Testimony was presented on medical care savings 

accounts. Medical care savings accounts would redis
tribute money that has historically been paid to insur
ance companies. An employer would buy a high 
deductible catastrophic health insurance policy. From 
the money the employer saved as a result of having a 
lower premium, the employer would give a set amount 
to employees to pay for the low dollar claims. Money 
an employee did not spend on health care would be the 
employee's and it would roll over into a medical 
individual retirement account. lfthe employee uses 
the annual allowance, the insurance would be respon
sible for additional health care costs. 

Community Rating 
The committee received testimony on community 

rating practices. The idea of charging the same 
premium rate for all subscribers (community rating) 
was based on principles of social equity, which placed 
the financial burden equally on all subscribers. Gradu
ally, this system was replaced with one that placed 
the financial burden on those who received the most 
services. Testimony stated that community rating is 
an extreme in insurance rating. A more popular 
approach would be to combine aspects of both sys
tems. 

Health Care America 
Testimony on Health Care America represented it 

as the "new Medicare" program. Health Care America 
is the program designed and endorsed by the Ameri
can Association of Retired Persons to contain health 
care costs. Employers would either pay to enroll 
employees in Health Care America or provide private 
health insurance that would meet new Medicare 
standards. The program is viewed as a strengthened, 
improved, expanded services program, not a cost
saving one. 

North Dakota Health Task Force 
The State Health Council organized the North 

Dakota Health Task Force in 1990. The task force 
identified six critical areas in its review ofthe health 
care crisis. Those areas are cost, education/preven
tion, access, regulation, manpower, and health care 
policy and delivery systems. The task force is at
tempting to take a fresh approach to resolving prob-
lem areas in health care. · 

The task force formed a subcommittee to formulate 
possible health care strategies to be used to apply for 
a grant from the Robert Wood Johnson Foundation. 
The proposal submitted for the grant was entitled 
"The North Dakota Health Care Redistribution and 
Rural Development Model." The lead agency is the 
North Dakota Department of Health and Consoli
dated Laboratories with the designated interagency 
working group being the North Dakota Health Task 
Force. The ultimate proposal presented in the grant 
application contained two reforms. One reform is to 
develop a prospective all payers ratesetting system 
that will control costs and redistribute dollars toward 
improved access to health services. The second re
form is to develop a mechanism to provide universal 
health insurance coverage for the people of North 
Dakota. 



The task force received a grant of $671,337 from 
the Robert Wood Johnson Foundation. The grant will 
provide technical assistance and administrative ex
penses for the task force in its study of health care 
financing systems and health care provision mecha
nisms. The grant is to be used over a two-year period 
and at the end ofthat period it is likely the task force 
will propose legislation. 

The all payers ratesetting system proposed to be 
developed by the Health Task Force would retain 
numerous payers rather than going to a single payer 
system similar to the one in Canada. The task force 
believes that there is adequate money in the health 
care system; however, it should be redistributed to be 
used more efficiently. 

Blue Cross Blue Shield Reform 
Commission 

The Blue Cross Blue Shield Reform Commission 
was organized in 1992 to recommend for review by the 
board of directors of Blue Cross Blue Shield of North 
Dakota a plan to address elements of reform to the 
health ~e system in the state necessary to ensure 
universal, portable, and affordable health care cover
age for every North Dakotan. The commission is 
composed of 20 members representing employers, 
employees, subscribers, the uninsured, and the medi-

array of primary care and specialty care ser
vices, and support the "gatekeeper" concept by 
providing benefit levels will be highest when 
care is initiated through a primary care pro
vider; provide for an array of copayments and 
cost-sharing features in the benefit design to 
support accessing preventive and primary care 
services, limit the plan to a basic core of services 
with remaining services being available through 
a supplemental contract, and develop a program 
to reward the adoption ofhealthy lifestyle choices; 
and allow for the self-auditing of provider bill
ings with an incentive for error detection. 

7. Provide for payment of all medical expenses 
through the standardized basic health plan cov
erage. All citizens would have this coverage and 
all health care services would be covered includ
ing those currently provided by programs such 
as workers' compensation or automobile insur-
ance coverage. 

Bill Drafts Considered 
The committee reviewed several bill drafts ad

dressing the issues of access to health care, health 
care provider self-referrals, and universal health in-
surance. 

cal community. The commission made 16 recommen- State-Subsidized Health Insurance 
dations on health care reform. Nine recommendations Coverage 
were suggestions for Blue Cross Blue Shield to con- The committee considered three bill drafts pat-
sider, and seven of the recommendations suggested ternedafterSenateBillNo. 2341(1991), which would 
state action for health care reform. The recommenda- have authorized the Department of Human Services 
tions suggesting state action were: to contract with insurers to provide health insurance 

1. Adopt an insurance reform/underwriting model coverage. One bill draft, based on the engrossed 
including an endorsement of the allocation version of Senate Bill No. 2341, would have autho-
method for the distribution of insurance risk. rized the Department of Human Services to contract 

2. Repeal the "sunset" language in the tort reform with an insurance company, a nonprofit health ser-
law and retain the provisions of the tort reform vice corporation, or health maintenance organization 
law. Undertake further efforts on liability re- for a coverage plan that would enable the department 
form which have a positive effect on health care to provide a subsidized nongroup health insurance 
costs but which provide needed legal avenues for policy, health service contract, or evidence of coverage 
damaged individuals. for certain persons under the age of 18 not eligible for 

3. Retain the certificate of need program condi- medical assistance or Medicare and for whom health 
tional upon the expansion and strengthening of insurance was not provided through an employer-
the authority of the current system. Assign the sponsored plan. Premiums, deductibles, and coinsur-
program as a responsibility of the proposed ance under the plan would have been payable on a 
State Health Commission. If, however, the sliding scale based on the family's income. Reim-
certificate of need program is not amended, bursements to health care providers would be paid 
elimi~te the program. Blue Cross Blue Shield according to the payment structure established for 
of North Dakota and other third-party payers medical assistance. The second bill draft, also based 
should continue efforts to develop private sector on the engrossed version of Senate Bill No. 2341, 
controls for facility and equipment expenditures would not have limited coverage under the plan to 
through reimbursement mechanisms. persons under 18 years of age. The benefits provided 

4. Support legislation to allow Blue Cross Blue would have been the same. 
Shield to terminate its participating contract The third bill draft, based on 1991 Senate Bill 
with any given health care provider, making the No. 2341, as introduced, would have allowed the De-
health care provider nonreimbursable, when partment of Human Services to contract with insur-
utilization patterns of the health care provider ers to provide health insurance coverage for 
are identified as being outside of practice norms dependents who are not eligible for medical assis-
and a program of intervention has not resulted tance, who do not receive Medicare, and whose family 
in a correction of the pattern. income does not exceed 200 percent of the federal 

5. Support a legislative effort directed at placing a poverty level. The bill draft contained provisions for 
health education and awareness program in the payment of premiums, deductibles, and coinsurance 
public schools. under a sliding scale based on family incomes. After 

6. Support universal access for North Dakotans to reviewing the bill drafts, the committee chose to 
a basic health plan including access to a broad concentrate its efforts on the bill draft to provide 
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health services to children and pregnant women. The 
committee determined this approach would provide 
health care to segments of the population who need it 
most. 

Health Plan for Children and Pregnant 
Women 

The committee considered a bill draft that estab
lished a health plan for children and pregnant women 
and established a state health services fund. The 
health plan would provide specified health services 
for children from birth through the age of 18 and for 
pregnant women. The Department of Human Ser
vices or a private entity under contract with the 
department would administer the plan. The plan 
encouraged the use of mid-level practitioners and 
cost-containment measures. The state health ser
vices fund would be used to administer the health 
plan. The Department of Human Services would 
make payment to eligible providers at rates and 
under conditions set forth in rules adopted by the 
department. Reimbursement for health services would 
be at the rates established for medical assistance. 
Participation by an eligible person would be allowed 
pursuant to a sliding fee scale based on the income of 
the eligible person if that person is not eligible for 
medical assistance and has no other health insurance 
coverage. The department would also make payment 
pursuant to a sliding scale of coinsurance and deduct
ible amounts for an eligible person who is otherwise 
covered under a group or individual health insurance 
contract. An eligible person must pay an enrollment 
fee of$50; however, the enrollment fee may not exceed 
$150 per family. An annual reapplication must be 
made to maintain eligibility and the enrollment fee 
must be paid upon reapplication. A taxpayer could 
contribute to the state health services fund by way of 
an optional contribution as designated on an 
individual's income tax return. The bill draft also 
required the Department of Human Services and the 
Department of Health and Consolidated Laborato
ries to coordinate related services to maximize the use 
of services and the funding available for those ser
vices. The Department of Human Services was also 
required to apply for the appropriate waivers to use 
federal Medicaid funds to administer the plan and to 
pay for health services. The bill draft contained an 
$11 million appropriation. 

Testimony indicated that it is widely believed that 
if there is not adequate funding available to provide 
health insurance to all citizens of the state, efforts 

tiona} general fund appropriation of approximately 
$22.9 million per biennium. Depending on the par
ticipation in the program and the income level ofthose 
covered, the implementation ofthe program proposed 
by the bill draft was estimated to require anywhere 
from $33 million to $79 million in general fund dollars 
for the biennium. The committee determined that an 
$11 million appropriation be provided for the admin
istration of this program. It would be the responsibil
ity of the department to establish the sliding fee 
scales and the amount of payments to be made for 
copayment and deductible amounts based on the 
availability of general fund moneys. 

Health Care Provider Self-Referrals 
The committee considered a bill draft that prohib

ited certain financial arrangements between provid
ers ofhealth care and providers ofhealth care services 
and provided for pretrial screening of medical mal
practice cases. The bill draft specified the types of 
arrangements that would be prohibited between a 
health care provider and a provider of designated 
health services. The health care providers included in 
the bill draft were providers licensed by the Board of 
Podiatric Medicine, Board of Chiropractic Examin
ers, Board of Nursing, Board of Optometry, Board of 
Pharmacy, Board ofMedical Examiners, and Board of 
Dental Examiners. The bill draft required disclosure 
of certain investment interests by a provider and 
included a provision to establish a medical malprac
tice screening panel. 

Testimony reminded the committee that a medical 
claims review panel enacted by the Legislative As
sembly in 1977 was ultimately repealed. A district 
judge had declared the panel to be unconstitutional. 
It was also noted that insurers are opposed to screen
ing panels as review by a screening panel increases 
the costs of defending an action. The committee 
removed the provisions on pretrial screening for medi
cal malpractice from the bill draft. 

Additional testimony on the bill draft indicated 
that the practice of a health care provider referring a 
patient to a health care services provider in which 
that health care provider has a financial interest 
serves to increase the costs of health care. Although 
it is not known to what extent health care provider 
self-referral is a problem in North Dakota, the com
mittee determined that legislation may be enacted as 
a proactive measure rather than a reactive measure. 

would best be focused on children and pregnant women Unified Health Insurance Coverage Plan 
as they are the segments of the population which most The committee considered a bill draft that would 
frequently are without health insurance coverage. have provided health insurance coverage to all per-
Testimony also indicated that it has been documented sons eligible for medical assistance. The Department 
that one can get the most value for the dollar in of Human Services or a private entity under contract 
children's preventive and pregnant women's prenatal with the department would have administered the 
health care. By focusing on preventive care pro- coverage. Any person eligible for a federal health 
grams, costs for catastrophic care should ultimately insurance credit would have been allowed to purchase 
be reduced. Testimony indicated that the Medicaid health insurance coverage through the state unified 
program is not being used to the extent it is available. health insurance coverage plan. The committee did 
The Medicaid system includes children and pregnant not recommend this bill draft because it supported the 
women up to 133 percent of the poverty level. To bill draft to provide health services to children and 
expand the Medicaid program administered by the pregnant women as the best vehicle to establish a 
state to include children and pregnant women up to health care program for uninsured residents of the 
185 percent of the poverty level would take an addi- state. 
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Health Task Force Duties 
The committee considered a bill draft that required 

the North Dakota Health Task Force to develop a 
prospective all payers ratesetting system to control 
costs and redistribute dollars toward improved access 
to health services and to develop a mechanism to 
provide universal health insurance coverage for the 
people of North Dakota. Testimony provided by the 
task force indicated that the Robert Wood Johnson 
Foundation preferred that the applicants for grants 
from the foundation have legislative backing for their 
efforts. The committee, in response to that testimony, 
determined that the bill draft would lend support to 
the activities of the task force. 

Health Task Force Support 
The committee considered a resolution draft that 

supported the efforts of the North Dakota Health 
Task Force in addressing health care issues. This 
resolution draft was prepared in response to requests 
by the North Dakota Health Task Force for legislative 
support for its activities. 

Recommendations 
The committee recommends Senate Bill No. 2038 

to establish a program to provide health services to 
children through the age of 18 years and pregnant 
women. The bill provides an $11 million appropria
tion to establish and implement the program. 

The committee recommends Senate Bill No. 2039 
to prohibit certain financial arrangements between 
health care providers and health care service provid
ers. 

The committee recommends House Bill No. 1038 to 
require the Health Task Force to develop an all payers 
ratesetting system or other health care financing 
system and to develop a mechanism to provide health 
care for all citizens of the state. 

The committee recommends House Concurrent 
Resolution No. 3001 to support the efforts of the 
North Dakota Health Task Force in developing an all 
payers ratesetting system or other health care financ
ing system and developing a mechanism to provide 
health care for all citizens of the state. 

HOSPITAL CAPITAL STUDY 
Background 

The hospital capital study was requested to deter
mine the availability and cost of capital to North 
Dakota hospitals and the role of the Bank of North 
Dakota in assuring the availability of necessary capi
tal at the lowest possible cost. 

The study was intended to address the problems 
faced by North Dakota hospitals in obtaining capital 
in national bond markets due to the small size of the 
hospitals and their lack of credit guarantees. North 
Dakota hospitals have been unable to obtain low cost 
capital. 

Capital Sources 

tutions will not insure bonds for facilities with fewer 
than 85 beds and most North Dakota hospitals have 
fewer than that number of beds. If a small facility is 
able to obtain a letter of credit from a financial 
institution guaranteeing the financial security of the 
facility, the bonds may be issued. However, the cost 
to the hospital is increased due to the cost of obtaining 
the letter of credit. The reason the bond market is so 
appealing to these facilities is the tax-exempt nature 
of the bonds for nonprofit facilities. 

MIDA Bonds 
Another possible source offunding for hospitals is 

through municipal industrial development revenue 
bonds. A municipality may enter into a loan agree
ment with a hospital which provides that proceeds 
derived from the issuance of revenue bonds be used to 
pay the costs ofthe project undertaken by the hospital 
and that the hospital be put under an obligation to 
repay the loan. These bonds are also tax exempt. 

Loans 
Another available source of capital is funding 

through local lenders. The concern at this level is 
generally the cost of obtaining the capital, not whether 
a hospital can obtain capital. The interest rates on 
loans obtained through lending institutions is ap
proximately two to three percent higher than financ
ing received through bond issues. There are no loan 
programs in this state which are designed to provide 
capital at a reduced cost to hospitals. 

Loan Funds in Selected States 
The committee reviewed loan funds in other states. 

North Dakota hospitals are unique because all of 
them, except for the State Hospital, the University of 
North Dakota Rehabilitation Hospital, and a newly 
purchased hospital in Fargo, are nonprofit hospitals 
that are not owned by governmental entities. Other 
states do not necessarily parallel this scenario. 

West Virginia 
West Virginia has a hospital financing authority 

that is authorized to lend money to hospitals for 
acquisition, construction, improvement, or alteration 
of hospital facilities. The various fees charged by the 
authority for its services are deposited into the 
authority's fund. The authority also charges an an
nual fee that varies from year to year. Because the 
bonds issued are hospital revenue bonds, they are tax 
exempt and more appealing to borrowers. 

Wisconsin 
Wisconsin has a health and educational facilities 

authority, established in 1989, that is authorized to 
guarantee loans for nonprofit rural hospitals with no 
more than 100 beds or to cooperatives consisting of 
one or more rural hospitals, each with no more than 
100 beds. The moneys in the rural hospital loan fund 

Bonds are used for guaranteeing loans. Wisconsin law 
After a hospital has been approved to undertake a contains explicit terms for the guarantee of loans 

building or acquisition project, it attempts to acquire including how the loan proceeds are to be used, 
the financing needed for the project. Financial insti- minimum and maximum amounts ofloans subject to 
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guarantee, proof of local community support for a 
project, and the amount of service charge due the 
authority for guaranteeing a loan. In addition, the 
statute defines the amount of unpaid principal the 
authority will pay to a participating lender upon 
default of a guaranteed loan. 

Testimony and Committee Considerations 
Testimony on the hospital capital study showed 

many North Dakota hospitals cannot obtain the low 
rates from the national bond markets because of their 
small size and their lack of credit enhancement. 
Testimony revealed that the Bank of North Dakota 
has taken· substantial losses as the result of funding 
small community hospitals that subsequently close. 
The Bank of North Dakota cannot make direct loans 
to these hospitals, but it can participate in loans if 
local financial institutions act as the lead lender. 
Because of problems small hospitals have with cash 
flow and debt repayment, it is difficult for them to 
obtain loans. Direct loans by the Bank of North 
Dakota to hospitals would cost in excess of$2 million 
per year. Additional testimony indicated that the 
Bank ofN orth Dakota and theN orth Dakota Hospital 
Association had been working together to determine 
what could be done to help small hospitals in North 
Dakota receive lower cost financing. 

Conclusion 
Testimony revealed that the issue is being ad

dressed through other organizations and it was not 
anticipated that any legislation would be needed. The 
committee makes no recommendation as a result of 
this study. 
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REPORTS ON THE BASIC HEALTH 
POLICY 

House Bill No. 1042 (1991) required the Commis
sioner oflnsurance to report on the progress ofimple
menting a basic health policy to a Legislative Council 
interim committee. The basic health policy is avail
able to individuals or to employers with fewer than 
25 employees who have not had health insurance for 
at least 12 months prior to applying for coverage. The 
policy is to be offered without mandated coverage for 
the care and treatment of substance abuse, for the 
care and treatment of mental disorders, for 
mammogram examinations, and for surgical and non
surgical treatment of temporomandibular joint disor
der and craniomandibular disorder. 

The Commissioner oflnsurance reported that Blue 
Cross Blue Shield was the only carrier that had 
expressed an interest in writing a basic health policy. 

The Blue Cross Blue Shield policy is called "Basic 
Choice." Two individual plans were developed. Plan 
A covers 100 percent of the usual, customary, and 
reasonable rates charged for health care for a monthly 
premium of approximately $244. Plan B covers 50 per
cent of the usual, customary, and reasonable rates 
charged for health care for $130 per month. The 
lifetime benefit per member is limited to $500,000. 
There is a $200 deductible per inpatient admission 
and there is an 80-20 copayment with a $1,000 stop 
payment. There are also other caps and limits on 
services implemented throughout the plan. Market
ing of the plan was to begin in March 1992. Neither 
plan was approved because there was no guarantee 
that a consumer would be held harmless for the 
remainder of the bill under Plan B. 

The plan ultimately approved provides for a reduc
tion in premiums of about eight to 10 percent from 
what a person would pay with a typical insurance 
policy. As of the middle of October 1992, only three 
policies had been purchased. 



HIGHER EDUCATION COMMITTEE 
North Dakota Century Code Section 15-10-14.2 

provides that the State Board of Higher Education 
meet with the Legislative Council and the Governor 
in each odd-numbered year to discuss ideas and is
sues regarding the future of the system of higher 
education in North Dakota. In each even-numbered 
year, the Board of Higher Education is to present a 
seven-year comprehensive plan for the system of 
higher education in North Dakota. The seven-year 
plan must contain the rationale the board used in 
determining its priorities and methods the board 
intends to use to address the issues identified. In 
addition, the board is to report to the Legislative 
Assembly at the organizational session on how the 
funds proposed in the budget for the upcoming bien
nium will be used to implement the seven-year plan. 

The Legislative Council delegated its responsibili
ties under North Dakota Century Code Section 15-10-
14.2 to the Higher Education Committee. Committee 
members were Representatives John Schneider 
(Chairman), Ronald A. Anderson, and Richard 
Kloubec; Senators WilliamS. Heigaard and Gary J. 
Nelson; and Governor George A. Sinner. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

BACKGROUND 
The North Dakota University System consists of 

11 institutions under the control of the Board of 
Higher Education. The system served 34,054 stu
dents (headcount enrollment) during the 1991-92 
academic year. The total legislative appropriation for 
the North Dakota University System for the 1991-93 
biennium is $454.8 million. Of that total, $263.7 
million is from the general fund. 

BOARD OF HIGHER EDUCATION 
INITIATIVES 

The committee reviewed the following major initia
tives implemented by the Board of Higher Education 
in accordance with the seven-year plan's goals: 

1. Total quality improvement management sys
tem. The system involves campus personnel in 
defining standards of quality directly related to 
their duties and responsibilities, in the mea
surement and observation of those standards, 
and in the development of plans to achieve goals 
and desired outcomes. The North Dakota Uni
versity System has implemented the total qual
ity management system for its administrative 
structure and is in the process of training all 
administrative staff in total quality manage
ment principles. The university system is cur
rently in the process of designing the total quality 
management system for the academic structure 
of North Dakota higher education and plans to 
implement the system within three years. 

2. High school preparation standards. The Board 
of Higher Education, in conjunction with North 
Dakota public schools, is developing standards 
that high school students must meet in order to 
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be admitted to the University of North Dakota, 
North Dakota State University, Minot State 
University, and Valley City State University. 
The admission requirements which will begin 
for the 1993-94 academic year are: 

English 4 units 
Math 3 units 
Social studies 3 units 
Laboratory sciences 3 units 

3. One-university system with a chancellor. Un
der the chancellor system, the institution presi
dents are no longer directly responsible to the 
Board of Higher Education but are responsible 
to the chancellor and the chancellor is directly 
responaible to the Board of Higher Education. 
The one-university system with a chancellor is 
the current operating structure of the North 
Dakota University System. 

4. Uniform semester calendar. All campuses in the 
university system base their academic programs 
on the semester calendar. For the 1992-93 
academic year, all campuses are on the semester 
calendar and all campuses began classes the 
same week. 

5. Interactive television network. The network 
connects all 11 campuses of the university sys
tem and makes it possible to offer courses previ
ously available only at certain campuses to any 
campus in the system. All campuses of the 
university system are connected via the net
work. 

6. Systemwide Library Automation Network. The 
On-line Dakota Information Network (ODIN) is 
operating as part of the Higher Education Com
puter Network. The network currently connects 
eight of the 11 higher education institution li
braries in the state as well as other major librar
ies including the State Library and the Grand 
Forks and Fargo public libraries. The network 
also provides access to Minnesota and South 
Dakota library holdings. 

7. Telephone computer-assisted registration. This 
registration system allows students to register 
for classes over the telephone. North Dakota 
State University and the University of North 
Dakota are developing touch tone registration 
pilot projects for the fall of1992. Bismarck State 
College and Minot State University are in the 
process of developing touch tone registration 
systems. 

8. Enrollment/funding limits. The 1991-93 higher 
education budget requests for the institutions 
listed were based on the following enrollments: 

University of North Dakota- 9,600 FTE 
students 
North Dakota State University- 7,500 to 
8,000 FTE students 
Minot State University - 3,300 FTE stu
dents 

However, the 1993-95 higher education institu
tion budget requests, approved by the Board of 



Higher Education, are not based on enrollment 
or funding limits. 

SEVEN-YEAR PLAN 
The Higher Education Committee held two meet

ings with the Board of Higher Education during the 
1991-93 biennium. The final draft of the seven-year 
plan was presented to the committee on June 29, 
1992. Presented below is a summary of the final draft 
of the Higher Education Seven-Year Plan titled "Ac
tion Agenda for the Nineties." The three fundamental 
goals of the seven-year plan are: 

1. That North Dakota become a model high quality 
education state with a coordinated and collabo
rative education system for all levels from kin
dergarten through graduate programs. 

2. That higher education in North Dakota con
tinue and further develop as one of the state's 
major growth industries. 

3. That higher education in North Dakota be a 
major global education and economic develop
ment partner with both private and public sec
tors of the state. 

The five major priority areas of the seven-year plan 
are: 

1. Academic quality. 
2. True university system. 
3. Economic development. 
4. Elementary and secondary education collabora

tion. 
5. Administrative streamlining. 
The plan includes 39 specific agenda items to be 

completed by the university system in accordance 
with the plan. Major agenda items and goals of the 
seven-year plan include: 

1. Improve the transferability of equivalent courses 
among the campuses. 

2. Develop a comprehensive program to assess 
student achievement of learning goals for each 
campus. 

3. Develop a "coordinating institution" concept for 
administering systemwide higher education pro
grams. Under this model, one institution will 
administer a particular program on behalf of the 
whole system. The Board of Higher Education 
has designated the following institutions as co
ordinating institutions for the listed programs: 

University of North Dakota - Interactive 
Video Network 
North Dakota State University- Economic 
development 
North Dakota State College of Science -
Customized training 

4. Implement a personnel classification system. 
5. Develop new computerized financial systems to 

accommodate streamlined delivery of adminis
trative support services. 

6. Establish master campus development plans. 
7. Develop a planning and priority process for new 

construction and major renovation projects in 
conjunction with campus master plans. 

8. Establish incentives and agreements for cam
puses to facilitate collocation and sharing of 
industry and university research and teaching 
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laboratories and establish public and private 
sector industry specific advisory groups for re
viewing research and teaching needs. 

9. Establish a joint research center between North 
Dakota State University and the University of 
North Dakota. The center will conduct research 
that involves the expertise of both universities 
such as in the area of biotechnology. The center 
will enable the universities to conduct joint 
research projects with all federal agencies. 

10. Develop a statewide electronic data base and 
information service for economic development 
assistance for North Dakota businesses. 

11. Develop programs to ensure a smooth transition 
from high school to college courses. 

12. Conduct an assessment of continuing education 
needs of North Dakota teachers for the 21st 
century. 

13. Design cultural diversity plans on each campus. 
14. Establish educational, cultural, or scientific ex

change programs with international campuses. 
15. Develop methods of sharing resources 

systemwide and standardizing administrative 
procedures to more efficiently administer the 
university system. 

More detailed information regarding the seven
year plan may be found in the Board of Higher 
Education's "Action Agenda for the Nineties: North 
Dakota Higher Education's Seven-Year Plan." 

OTHER COMMITTEE CONSIDERATIONS 
The committee reviewed an analysis of 1991-92 

salary increases provided to higher education faculty 
and staff and heard reports and testimony on the 
Industrial Agriculture and Communications Center 
construction project at North Dakota State Univer
sity. 

COMMITTEE OBSERVATIONS AND 
RECOMMENDATIONS 

After its review of the seven-year plan, the commit
tee made the following observations and recommen
dations: 

1. As the plan progresses it needs to become more 
specific. 

2. North Dakota higher education's open enroll
ment policy must be continued to ensure access 
to all North Dakota students. 

3. Duplication of programs must continue to be 
monitored among the institutions. 

4. Opportunities made available by the use of tech
nology in teaching must be capitalized on. 

5. Options should be available to the Legislative 
Assembly to address higher education growth 
between legislative sessions. A contingent ap
propriation policy may be the appropriate method 
to plan for the possibility of higher education 
institutions collecting unanticipated funds. 

6. The current structure of the Higher Education 
Committee should continue in future bienniums 
in order to maintain a consistent dialogue be
tween the Board of Higher Education, the Leg
islative Assembly, and the Governor. 



HUMAN SERVICES FACILITIES ADVISORY CO:MMITrEE 
Senator Corliss Mushik, Legislative Council Chair

man, at the request of the Budget Section, created a 
special committee of the Legislative Council to advise 
the Department of Human Services on space needs of 
the Southeast Human Service Center in Fargo. 

Committee members were Senators Harvey D. 
Tallackson (Chairman) and Russell T. Thane and 
Representatives Judy L. DeMers, Cathy Rydell, 
Scott B. Stofferahn, Kenneth N. Thompson, and Janet 
Wentz. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

BACKGROUND 
In 1982 the Department of Human Services en

tered into a 30-year lease with the Red River Human 
Services Foundation for office space in the 15 Broad
way building in Fargo to house the Southeast Human 
Service Center. Under the terms of the lease the 
Southeast Human Service Center paid approximately 
$33,000 per month for 42,000 square feet. During the 
10 years the Southeast Human Service Center occu
pied the building, it became increasingly dissatisfied 
with the building's condition and conflicts arose be
tween the Southeast Human Service Center and the 
Red River Human Services Foundation. 

The appropriation for the Department of Human 
Services, Senate Bill No. 2002, did not provide suffi
cient funding for the Southeast Human Service 
Center's 1991-93 rental payments. The 1991 Legisla
tiveAssemblyalsoapprovedHouseBillNo. 1511 that 
provided a contingent appropriation of$2,475,000 to 
the Department ofHuman Services from the proceeds 
ofloan notes issued by the State Industrial Commis
sion to purchase an existing building or construct a 
new facility to house the Southeast Human Service 
Center. The bill provided that the loan notes could be 
issued only if the Department ofHuman Services was 
unable to negotiate a new lease by November 1, 1991, 
with the Red River Human Services Foundation for 
the 15 Broadway building. 

FINDINGS 
The committee received reports from the Depart

ment of Human Services on departmental actions 

relating to the building issue since the 1991 Legisla
tive Assembly adjourned. The reports indicated that 
because sufficient funding for 1991-93 rental pay
ments for the lease with the Red River Human Ser
vices Foundation was not provided by the 1991 
Legislative Assembly, the department canceled its 
30-year lease with the Red River Human Services 
Foundation on April1, 1991. The Department of 
Human Services asked the Red River Human Ser
vices Foundation to provide a verified detailed ac
counting report on the operations of the 15 Broadway 
building as required in House Bill No. 1511 for lease 
negotiation purposes. Because the report requested 
was not provided to the department, lease negotia
tions never began and therefore, after November 1, 
1991, the Southeast Human Service Center formed a 
building committee to review location alternatives for 
the center. Mter reviewing more than 40 proposals 
and after considering location, appropriateness for 
treatment services, and costs, the building committee 
reduced the number of potential proposals to four and 
subsequently concluded that construction of a new 
Southeast Human Service Center building near 
26th Street and Ninth Avenue South in Fargo would 
be the most effective use of tax dollars and would 
provide the best services to the center's clients. The 
building committee was in the process of hiring an 
architect to develop more detailed cost estimates for 
a new building when the Legislative Council's Hu
man Services Facilities Advisory Committee was 
formed. 

The committee reviewed the following four propos
als under consideration by the Southeast Human 
Service Center building committee: 

1. Purchase and remodel the 15 Broadway build
ing. 

2. Purchase and remodel the Sweeney Brothers 
property. 

3. Purchase and remodel a portion of the Village 
Mall. 

4. Construct a new building near 26th Street and 
Ninth Avenue South. 

The committee reviewed the following cost com
parisons for the final four potential location propos
als: 

ESTIMATED PROJECT COST COMPARISONS 

15 Sweeney Village New 
Broadway Brothers Mall Construction 

Square feet 57,616 50,000 50,000 50,000 

Architect fees $ 100,000 $ 100,000 $ 100,000 $ 100,000 

Acquisition cost 300,000 1,100,000 1,500,000 168,000 

New building cost 0 0 0 2,150,000 

Remodeling cost 2,115,450 1,251,800 900,000 0 

Other related project costs 69,560 29,328 29,328 29,328 

Total project costs $2,585,010 $2,481,128 $2,529,328 $2,447,328 
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1991-93legislative appropriation 
for project 

15 
Broadway 

$2,475,000 

Sweeney 
Brothers 

$2,475,000 

Village 
Mall 

$2,475,000 

New 
Construction 

$2,475,000 

Estimated variance $ (110,010) $ (6,128) $ (54,328) $ 27,672 
(over) under budget 

ESTIMATED BIENNIAL OPERATING COST COMPARISONS 

15 
Broadway 

Operating $3/square foot $ 345,696 

Parking 76,000 

Total estimated biennial $ 421,696 
operating cost 

The committee received testimony from the bank
ing group that holds the bonds on the 15 Broadway 
building regarding the cost estimates. It was the 
banking groups contention that new construction 
would cost more than estimated and that the 15 Broad
way building could be remodeled for less than esti
mated. In addition, the committee learned that the 

Building 
Description 

15 Broadway 

Positive 
Aspects 

1. Sound structure 
2. Developmental work activity 

center could continue its 
downtown contracts easily 

New construction 
near 26th Street 
and Ninth Avenue 
South 

The Village Mall 

3. Potential for expansion 
4. The center could take 

possession immediately 

1. Ample parking 
2. The building would be 

designed to the center's 
specifications 

3. Room for expansion 
4. Near major highways for 

out-of-town clients 
5. Environmentally safe 
6. Operationally and 

programmatically efficient 
7. Totally handicapped 

accessible 

1. Quick relocation time 
2. Sound structure 
3. Ample parking 
4. Room for expansion 
5. Located on bus route 
6. Handicapped accessible 

137 

Sweeney Village New 
Brothers Mall Construction 

$ 300,000 $ 300,000 $ 300,000 

0 0 0 

$ 300,000 $ 300,000 $ 300,000 

$100,000 contribution from the city of Fargo for re
modeling the 15 Broadway building is not reflected in 
the cost estimates. 

The committee considered the major positive and 
negative aspects of the four location options as fol
lows: 

Negative 
Aspects 

1. Ongoing parking problems 
2. Potential for asbestos 

removal costs 
3. Programs would be located 

on more than one level 
4. The center would not be 

totally handicapped 
accessible 

5. Less program and 
operational efficiency 
than other locations 

6. Expansion of extended care 
program is limited by space 
availability 

1. Change in location would 
force some clients who now 
walk for services to use 
buses 

2. Additional time would be 
needed to construct a 
building 

3. Operating expense funding 
would be taken out of the 
building budget 

1. Because of the one-floor 
layout, clients might have 
difficulty finding 
programs 

2. Location has traffic 
congestion at times 

3. Minimum natural lighting 



Building 
Description 

Sweeney Brothers 
property 

Positive 
Aspects 

1. Ample parking 
2. Room for expansion 
3. Quick relocation time 
4. Handicapped accessible 
5. Program expansion 

possibilities 
6. Located on bus route 

and some clients could 
continue to walk 

The committee received a report from the Indus
trial Commission regarding project financing of 
$2,475,000. The committee learned that the project 
would be financed for a period of 20 years with an 
interest rate of approximately 6.5 percent per annum. 

The committee received testimony from the bank
ing group that holds the bonds on the 15 Broadway 
building. The banking group presented an alterna
tive cost estimate for remodeling the 15 Broadway 
building which estimated the cost to be $1.6 million, 
which is $500,000 less than the human service center's 
estimate of$2.1 million. The committee learned that 
the $500,000 difference is attributable to additional 
items being included in the Southeast Human Service 
Center's estimates including $400,000 for remodeling 
the basement of the building, $18,500 for installing a 
standpipe, $28,000 for installing a fire pump, $41,000 
for toilet modifications, and $26,400 of additional 
electrical work. 

The committee received information from the South
east Human Service Center's architect which indi
cated that a two- to three-story light steel construction 
building could be designed and built to meet the needs 
and specifications of the Southeast Human Service 
Center within the appropriation provided by the 1991 
Legislative Assembly. 

The committee toured the developmental work 
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Negative 
Aspects 

1. Older brick building would 
be remodeled and expanded 

2. Traffic congestion 
possible 

3. Traffic noise 
4. Might be environmentally 

unsafe if hydrocarbons 
are present 

activity center, 2 Broadway, portions of the South
east Human Service Center building at 15 Broadway, 
the Sweeney Brothers property, the new construction 
site near 26th Street and Ninth Avenue South, and 
the space available in the Village Mall complex. 

The committee received testimony from clients and 
staff of the Southeast Human Service Center indicat
ing the need for a new building for the Southeast 
Human Service Center. 

CONCLUSION 
The committee informed the Legislative Council 

chairman that the Department of Human Services 
was implementing the provisions of 1991 House Bill 
No. 1511 as intended by the 52nd Legislative Assem
bly and that the committee supports the Southeast 
Human Service Center's building committee's space 
needs study, and requested the Legislative Council 
chairman to encourage the Department of Human 
Services, in conjunction with the Industrial Commis
sion, to continue the process to its end. 

Chairman Mushik informed the Industrial Com
mission and the Department of Human Services of 
the committee's support for the Southeast Human 
Service Center's building committee's space needs 
study and its recommendation to continue the process 
to its conclusion. 



INDUSTRY, BUSINESS AND LABOR COMMITTEE 
The Industry, Business and Labor Committee was 

assigned five studies. Section 49 of Senate Bill 
No. 2058 directed a study of the collocation of the 
Bank of North Dakota and the Department of Eco
nomic Development and Finance and directed the 
committee to make recommendations relating to 
methods for accomplishing the collocation, including 
the timeframe, funding, and other elements pertinent 
to the collocation. Section 76 of Senate Bill No. 2206 
directed a study of the feasibility and desirability of 
consolidating the Workers Compensation Bureau with 
Job Service North Dakota and the amount required to 
be appropriated from the general fund to implement 
any consolidation. Senate Concurrent Resolution 
No. 4036 directed a study ofthe structure, organiza
tion or consolidation with Job Service North Dakota, 
and administration of the Workers Compensation 
Bureau, including the qualifications of the bureau's 
claims analysts and rehabilitation staff. Senate Con
current Resolution No. 4051 directed a study of the 
feasibility of providing basic statewide health and 
work-related accident insurance to all North Dakota 
workers and their dependents. Senate Concurrent 
Resolution No. 4067 directed a study of workers' com
pensation, insurance, and contract issues that may 
arise when an employer or an insurer requires 
subrogation, additional insured coverage, or indem
nification of an employee or contractor. 

Committee members were Senators Jayson Graba 
(Chairman), Joe Keller, Karen K. Krebsbach, Dale 
Marks, Jim Maxson, Duane Mutch, David O'Connell, 
Joseph A. Satrom, Larry W. Schoenwald, and Ken 
Solberg and Representatives LeRoy G. Bernstein, 
Rick Clayburgh, John Dorso, June Y. Enget, Moine R. 
Gates, William E. Gorder, Lee Kaldor, John Mahoney, 
Bob Martinson, Ron Nichols, Bill Oban, John 
Schneider, Al Soukup, Mike Timm, and Joseph R. 
Whalen. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

STUDY OF THE COLLOCATION OF THE 
BANK OF NORTH DAKOTA AND THE 

DEPARTMENT OF ECONOMIC 
DEVELOPMENT AND FINANCE 

Background 
Senate Bill No. 2058 (1991) as introduced con

tained a provision requiring the Industrial Commis
sion and the president of the Bank ofNorth Dakota to 
develop and maintain a close working relationship 
with the coordinator of economic development to 
complement the purpose and activities ofthe Depart
ment of Economic Development and Finance. That 
provision was replaced with a provision requiring the 
Bank of North Dakota and the Department of Eco
nomic Development and Finance to collocate by July 1, 
1992. Testimony indicated that the timeframe for the 
collocation was probably unrealistic and that cost 
factors must be considered. As a result, the require
ment for collocation was replaced with a provision 
requiring a Legislative Council study on collocation. 
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History 
North Dakota 2000 Committee 

In a report prepared by the North Dakota 2000 
Committee in March 1990, the committee outlined its 
strategies for North Dakota. Among those strategies 
was a strategy to develop a new entity known as the 
"Development Bank of North Dakota." The report 
indicated that the Development Bank of North Da
kota would be the principal institution responsible for 
increasing the state's competitive position with other 
states and for supporting economic growth in North 
Dakota. The committee recommended that the De
velopment Bank perform the duties of the Bank of 
North Dakota and assume the functions of the Eco
nomic Development Commission. The Development 
Bank ofN orth Dakota was to be the primary agent for 
coordinating and achieving the state's economic de
velopment goals and for developing effective financial 
delivery systems for the state. 

Jobs Development Commission 
The Legislative Council's 1989-90 interim Jobs 

Development Commission was assigned the responsi
bility of studying methods and coordinating efforts to 
initiate and sustain state economic development and 
to stimulate the creation of new employment opportu
nities for the citizens of North Dakota. During that 
study, the commission received recommendations from 
the North Dakota 2000 Committee. Among the rec
ommendations was the strategy to create the Devel
opment Bank of North Dakota. Testimony on the 
recommendations indicated that there was a need for 
a unique tie to be developed between the Bank of 
North Dakota and economic development, that the 
Economic Development Commission should be dis
banded and be restructured as the Department of 
Economic Development and Finance, and that a coor
dinator of economic development appointed by the 
Governor and part of the Governor's staff should act 
as the coordinator between the president of the Bank 
of North Dakota and the director of the Department 
of Economic Development and Finance. 

The commission then received recommendations 
by the North Dakota Rural Development Academy 
team and the Governor's Committee of 34 which did 
not include the creation of the Development Bank of 
North Dakota. As a result, the commission decided 
not to pursue consideration of the development bank. 
The commission recommended Senate Bill No. 2058, 
which proposed the use of the profits of the Bank of 
North Dakota to provide a comprehensive economic 
development program. 

Department of Economic Development and 
Finance 

The Department of Economic Development and 
Finance occupies two floors of a building on East 
Bismarck Expressway, the square footage of which is 
8,400 to 8,500 square feet. The amount of the rent per 
square foot is between $8.66 and $9. The department 
has looked for a building to lease with approximately 
10,000 square feet; however, it has been unable to 
locate such a building. 



Bank of North Dakota 
The Bank of North Dakota occupies two buildings 

in downtown Bismarck. The main bank building 
which consists of four floors and a basement, contains 
about 26,000 square feet. The second building con
tains 22,728 square feet. The Bank ofNorth Dakota's 
budget for the 1991-93 biennium includes $400,000 
for capital improvements. Testimony received by the 
Appropriations Committees during the 1991legisla
tive session indicated that the budgeted amount is for 
capital improvements to the main building, including 
repainting, air-conditioning work, and upgrading of 
fire-rated storage. 

Testimony and Committee Considerations 
Testimony received by the committee indicated 

that one of the benefits of collocation would be "one
stop shopping." It was also stated, however that 
rarely, if ever, are the Bank of North Dakota a~d the 
Department of Economic Development and Finance 
the only two entities involved in economic develop
ment processes. While collocation would be perceived 
as being more efficient, there would still be other 
agencies and financiers who would have to be con
tacted in order to provide economic development ser
vices. It was suggested that perhaps it would be more 
beneficial to collocate the Department of Economic 
Development and Finance with other economic devel
opment offices rather than with the Bank of North 
Dakota. 

The space needs for each agency were reviewed. It 
was acknowledged that the current facilities housing 
the Department of Economic Development and Fi
nance would not be able to accommodate the Bank of 
North Dakota. In reviewing whether the Department 
of Economic Development and Finance could be relo
cated at the Bank ofNorth Dakota, it was determined 
that the current space available at the Bank was 
insufficient for such a relocation. It may, however, be 
possible to add a second floor to the Student Loan 
Division at the Bank of North Dakota or to purchase 
space in another building in that area of downtown 
Bismarck. The estimated cost of building additional 
facilities at the Bank of North Dakota is $2.5 million. 

Bill Drafts Considered 
The committee reviewed two bill drafts on the 

collocation of the Bank of North Dakota and the 
Department of Economic Development and Finance. 

agencies could not be accomplished, perhaps merging 
the economic development functions of the two agen
cies would be the route to go. 

Collocation of Economic Development 
Functions 

The committee reviewed a bill draft that would 
have required the economic development functions of 
the Bank of North Dakota to be collocated with the 
Department of Economic Development and Finance. 
The Bank and the department are considering the 
possibility of placing a Bank employee whose primary 
responsibilities are in economic development at the 
depru:tment. It was suggested that collocating these 
functions could be done without a bill draft. Because 
there are several people at the Bank of North Dakota 
whose duties are not clearly defined as being either 
economic development duties or other duties, it was 
suggested that a complete collocation of economic 
development functions from the Bank to the depart
ment as required by the bill draft would be more 
difficult to accomplish than just moving one or two 
people from the Bank to the department. The commit
tee considered requiring the personnel at the Bank 
who deal with economic development be relocated to 
the department by July 1, 1993. The committee 
determined it would be difficult to determine the 
personnel who would need to be located at the depart
ment. In addition, the two agencies indicated that 
collocation of some economic development functions 
is underway. 

Conclusion 
The committee makes no recommendation con

cerning the collocation of the Department of Eco
nomic Development and Finance and the Bank of 
North Dakota. The committee determined that collo
cation of the two agencies was not necessary, would 
not produce the results desired, and would be at great 
expense to the state. 

STUDY ON CONSOLIDATION OF JOB 
SERVICE NORTH DAKOTA AND THE 

NORTH DAKOTA WORKERS 
COMPENSATION BUREAU AND THE STUDY 

ON THE NORTH DAKOTA WORKERS 
COMPENSATION BUREAU 

Background 
The legislative history of Senate Concurrent Reso-

Collocation of Department of Economic lutionNo. 4036indicatesthat,duetothelargeamount 
Development and Finance and the Bank of of legislation on workers' compensation introduced 
North Dakota for consideration by the 1991 Legislative Assembly, it 

The committee reviewed a bill draft that would appeared that replacing the three commissioners 
have required the Department of Economic Develop- with a director had not resolved the problems within 
ment and Finance and the Bank of North Dakota to the workers' compensation system. The history sug-
collocate. The committee received information that gests that it is necessary to study workers' compensa-
suggested that relocating the department to the Bank tion to determine what problems exist and how they 
would be expensive and requiring the collocation of can be remedied. 
the two agencies would not necessarily lead to the The legislative history of Section 76 of Senate Bill 
desired result of"one-stop shopping." While the two No. 2206 indicates that, because the consolidation of 
agenciesappeartohavesufficientcommunicationsto the Workers Compensation Bureau and Job Service 
accomplish economic development goals, it was sug- North Dakota would not take place until July 1, 1993, 
gested that it is not good enough to simply have an interim study of the consolidation would deter-
sufficient communications between the two agencies. mine whether it is desirable and what the costs of 
It was suggested that if actually collocating the two consolidation would be. 
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North Dakota's Workers' Compensation Law 
North Dakota's workers' compensation law, en

acted in 1919, is contained in North Dakota Century 
Code (NDCC) Title 65. The law is to provide sure and 
certain relief for an employee who is injured while 
engaged in hazardous employment, to provide relief 
for the employee's family and dependents, and to 
provide this relief to the exclusion of every other 
remedy. All civil actions against an employer for 
injuries incurred on the job are abolished. 

Studies Since 1981 
A study of the workers' compensation premium 

determination system was conducted during the 1981-
82 interim. The Legislative Council's interim Busi
ness Operations Committee reviewed premium rates 
for various job classifications using different payroll 
maximum levels. The committee noted that legisla
tion had been introduced to raise the maximum wage 
base used for payroll determination in each session 
since 1971. The committee, partly as a result of prior 
failed legislation, did not recommend any bill to change 
the maximum payroll upon which premium was cal
culated. 

During the 1983-84 interim, the Legislative 
Council's interim Government Reorganization Com
mittee studied the possibility of consolidating the 
Commissioner of Labor, Job Service North Dakota, 
and Workers Compensation Bureau. The committee 
concluded that the three agencies should cooperate in 
an attempt to provide better labor and employment 
services. The committee recommended 1985 Senate 
Bill No. 2073 to allow the sharing of payroll informa
tion data between the Commissioner ofLabor and the 
Workers Compensation Bureau. That bill was en
acted by the 1985 Legislative Assembly. 

No. 2146 created an information fund to be used to 
provide citizens, businesses, associations, and corpo
rations with publications and statistical information 
concerning workers' compensation. 

One item, proposed as an amendment to Senate 
Bill No. 2206, that received considerable attention 
during the session was the attempt to impose a one
fourth of one percent tax on employees for workers' 
compensation purposes. Testimony indicated the 
measure was expected to produce income in the amount 
of$11 million to the fund for the next biennium. The 
amendment providing an "employee tax" was not 
adopted. 

Administration of the Workers 
Compensation Bureau 

The committee reviewed information on the ad
ministration of workers' compensation agencies in 
the six states that have exclusive workers' compensa
tion funds-Nevada, North Dakota, Ohio, Washing
ton, West Virginia, and Wyoming. Nevada and North 
Dakota are the only states having workers' compen
sation systems administered by independent state 
agencies. 

The Workers Compensation Bureau has a claims 
department, an underwriting department, an account
ing department, a loss prevention department, a 
boiler department, and a data processing statistical 
department. The bureau has a director who is ap
pointed by the Governor and a deputy director who is 
appointed by the director. 

Rehabilitation Services 
The committee reviewed rehabilitation services 

offered in all six of the exclusive fund states. All six 
states offer physical and vocational rehabilitation. 
The Wyoming statute does not specifically contain 

1991 Legislation provisions relating to physical or vocational rehabili-
Several bills were introduced and passed in the tation; however, the Workers Compensation Division 

1991 legislative session dealing with workers' com- in that state will refer an injured worker to state 
pensation. Among the most significant was Senate vocational rehabilitation services when it is appropri-
Bill No. 2206, which established an arbitration panel ate. Vocational rehabilitation in Washington is pro-
for workers' compensation claims, a maximum $250 vided at the discretion of the administering agency, 
assessment for employers to pay for medical expenses and the staff and private vocational rehabilitation 
incurred on each claim filed against them, a system of counselors perform vocational evaluations and pre-
managed care to be administered by a third-party pare rehabilitation plans. The West Virginia work-
administrator, and a fee schedule based on the Medi- ers' compensation rehabilitation section has 10 
care prevailing profile to beadoptedifthe bureau does full-time rehabilitation counselors. The Ohio work-
not otherwise adopt a fee schedule pursuant to exist- ers' compensation rehabilitation division is used to 
ing authority to do so. The bill also contained provi- return an injured worker to productive employment. 
sions effectuating the consolidation of the North Nevada has a rehabilitation facility that provides 
Dakota Workers Compensation Bureau with Job Ser- therapy. 
vice North Dakota effective July 1, 1993. North Dakota uses private rehabilitation vendors 

House Bill No. 1321 raised the maximum amount located in the state. Rehabilitation may include a 
of payroll upon which premium is based to 70 percent return to work or a period of retraining not to exceed 
of the state's average annual wage and redefined the two years, except in the case of a catastrophic injury. 
procedure by which the bureau establishes premiums The bureau monitors all aspects of training and reha-
due for each employer. bilitation and provides payment ofbooks, tuition, and 

House Bill No. 1370 redefined the conditions un- supplies for retraining. Rehabilitation services are 
derwhichextraterritorialworkers'compensationcov- administered through the claims department. 
erage would be provided for North Dakota employers In determining which rehabilitation companies 
and employees. House Bill No. 1086 further defined will provide services to injured workers, the bureau 
employees for purposes of workers' compensation, requests that rehabilitation companies submit bids 
and Senate Bill No. 2166 revised the requirements that, among other things, outline the qualifications of 
that a person must have to apply for the position of the rehabilitation staff. In awarding contracts, the 
chief boiler inspector at the bureau. Senate Bill bureau gives preference to the companies that employ 
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personnel with advanced degrees or certification as 
rehabilitation specialists. 

Claims Services 
The bureau's claims staff is divided into four units. 

Each unit has one supervisor, three long-term disabil
ity analysts, one short-term disability analyst, one 
medical expense only analyst, three clerks, and one 
customer service representative. The analysts in the 
units are either claims analysts I or claims analysts 
II. 

The analysts who manage the medical expense 
only claims and the short-term disability claims are 
claims analyst I positions, and they are classified at 
grade 20 in the North Dakota Central Personnel 
classification system. The salary range for grade 20 
is $1,403-$2,165 a month. The bureau requires that 
a person applying for a claims analyst I position have 
two years of general college education resulting in an 
associate of arts or science degree and have knowl
edge of anatomy, physiology, legal, and rehabilitation 
concepts. 

The analysts who manage the long-term disability 
claims are classified as claims analyst II positions, 
and they are at grade 23 in the classification system. 
The salary range for grade 23 is $1,626-$2,497 a 
month. The bureau requires that a person applying 
for a claims analyst II position have a bachelor's 
degree in social sciences, business administration, or 
medically related field plus three years of profes
sional work experience in one of those fields with 
emphasis on client o.r medical provider services. 

Some of the middle management positions are 
classified as claims analyst III positions and are at 
grade 25 in the classification system. The salary 
range for grade 25 is $1,792-$2,746 a month. The 
qualifications for applicants for positions classified at 
grade 25 vary according to the position. Some of the 
middle management positions that carry a grade 25 
classification are unit supervisor, internal trainer/ 
auditor, and rehabilitation coordinator. 

Testimony and Committee Considerations 
The committee received testimony on various as

pects ofthe consolidation of the Workers Compensa
tion Bureau and Job Service North Dakota and on the 
workers' compensation system. 

North Dakota was established and the unemploy
ment compensation division and the state employ
ment services division were established as divisions 
of Job Service North Dakota. The 1979 legislation 
was proposed to change the name ofthe North Dakota 
Employment Security Bureau to Job Service North 
Dakota to keep the name uniform with the names of 
similar agencies in other states. The committee also 
reviewed the problems that may arise by having an 
agency that is operated with federal funds adminis
tered with an agency that is operated with special 
fund moneys. The question arose as to whether the 
Workers Compensation Bureau and Job Service North 
Dakota should be merged given the history of the two 
agencies having been separated and the findings of an 
earlier interim committee that workers' compensa
tion,job service, and labor should cooperate but not be 
merged. Additional testimony suggested that con
solidation would not resolve the problems within the 
workers' compensation system. 

Performance Audit 
The committee was informed of the recommenda

tion by the interim Legislative Audit and Fiscal Re
view Committee that the State Auditor conduct a 
performance audit of the Workers Compensation 
Bureau. The committee requested that the perfor
mance audit be expanded to include a study of the 
costs of consolidating the Workers Compensation 
Bureau and Job Service North Dakota as well as a 
study of claims processing procedures and adequacy 
and appropriateness of employer rate classifications. 

The audit reviewed consolidation plans submitted 
by the Workers Compensation Bureau and Job Ser
vice North Dakota in determining the areas of costs 
that needed to be addressed for the study of the 
consolidation. The audit did not include a review of 
claims processing procedures because the bureau was 
in the midst of developing new procedures and re
structuring its claims department. 

The audit report contained several recommenda
tions. In determining whether the functions per
formed by the bureau were compatible with the mission 
of the bureau, the audit report recommended that the 
boiler inspection division and the crime victims repa
rations program be removed from the jurisdiction of 
the bureau and be placed more appropriately with 
other agencies. The report also recommended that 

Consolidation with Job Service North thebureauassesstheusefulnessofinformationbeing 
Dakota gathered pursuant to a grant from the Bureau of 

The committee received information on the evolu- Labor Statistics. 
tion of Job Service North Dakota. In 1921 the State The audit report reviewed the bureau's rate classi-
Free Employment Service was established. In 1935 a fication system that separates occupations according 
labor division was established within the office of to the degree ofhazard involved in performing a job 
Commissioner of Agriculture and Labor. In 1937 the and dictates the premium charged for each occupa-
State Free Employment Service was transferred to tion. The classification system was developed in 1919 
the Workers Compensation Bureau and the State by the bureau's actuary and the system remains 
Employment Service was set up as a division of the essentially the same as it was in 1919. The audit 
bureau. Also in 1937 the unemployment compensa- revealed two areas in which revision of the classifica-
tion fund was established and an unemployment tion system is needed: grouping of occupations into 
compensation division was set up within the bureau. classifications and using a single classification for 
In 1945 the unemployment compensation division county employees and a single classification for mu-
was separated from the bureau. In 1965 the unem- nicipal employees. North Dakota has 138 classifica-
ployment compensation division and the state em- tions. Of 10 state funds sampled, two have fewer 
ployment service division were established within the classifications than North Dakota and eight have 
Employment Security Bureau. In 1979 Job Service from 207 to 866 classifications. 
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The audit report discussed a random selection, 
review, and comparison of classifications between 
North Dakota and other states for similar occupa
tions to determine if the North Dakota system ad
equately classifies occupations with respect to the 
degree ofhazard. The comparison showed that four of 
11 classifications used by North Dakota were inad
equate and included too broad a range of occupations. 
The report recommended that the bureau review and 
expand the classification system to better reflect the 
degree of hazard involved in employment in North 
Dakota. Included in that recommendation was a 
recommendation that the bureau separately classify 
municipal and county employees by occupation. In 
discussing the merit rating system used by the bu
reau, the report said the merit rating calculation may 
not accurately reward employers for overall safety in 
the workplace. The report recommended that the 
bureau revise its merit rating calculations so that 
frequency and severity oflosses are factored into the 
determination of an employer's merit rating giving 
more weight to the frequency of claims. The report 
also recommended that the experience period used be 
reduced from five years to three years. 

The report identified the reason for the $190 mil
lion unfunded liability of the bureau as being the 
lowered premium rates from 1981 through 1985 based 
upon an actuarial representation that the fund was in 
good financial condition. Small increases in rates 
that occurred from 1986 through 1988 were inad
equate to make up for the lowered rates from 1981 
through 1985. Thepremiumincomeforthefiscalyear 
ending June 30,1991, wasapproximately$55 million 
less than the ultimate expenses on claims incurred for 
the same fiscal year. The bureau has a loss ratio of 
278 percent and the average loss ratio for all state 
funds is 122.14 percent. The report identified the 
premium rates in North Dakota as among the lowest 
in the nation. The only other state reviewed in the 
audit with premiums almost as low as North Dakota's 
premiums is Wyoming. The bureau's planned 17 per
cent rate increase for fiscal year 1993 should put the 
bureau at a break even point. Even with the increase, 
the report stated that North Dakota's premiums will 
still be among the lowest workers' compensation 
premiums in the nation. 

The audit report also discussed a review of the 
claims file review process and the claims file tracking 
processes used at the bureau. The bureau has many 
formal policies and procedures for vocational reha
bilitation but there are few specific requirements on 
how to document vocational rehabilitation steps taken, 
the next date a claim file should be reviewed, and 
what steps need to be taken at a subsequent review. 
The report identified this as a cause of inconsistent 
documentation among claims files. The audit report 
recommended that policies and procedures be estab
lished requiring analysts to document all review 
steps taken. The report also recommended that a 
computerized calendar program be used by all ana
lysts on a consistent basis to designate when a file 
should be reviewed and what action should be taken 
at that review. In reviewing the file tracking pro
cesses of the bureau, the audit report noted that there 
are no safeguards preventing a person from taking a 
file from a storage area or a work station without 
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authorization. The report recommended that the 
bureau establish policies and procedures to limit 
access to files and to maintain the integrity of the 
files. 

Based upon plans for a consolidation submitted by 
the Workers Compensation Bureau and Job Service 
North Dakota, a study of the costs of that consolida
tion was developed. The report of the cost study 
concluded that a change in structure would involve 
making the Workers Compensation Bureau a divi
sion of Job Service North Dakota. Some decentraliza
tion of the claims handling process would probably be 
involved in a consolidation. 

The bureau's computers are part of the state sys
tem administered by IBM. Job Service has a Unisys 
system. A review of the computer systems showed 
that a study of the costs of merging those two systems 
was more complex than anticipated and Unisys and 
IBM would possibly conduct additional studies of the 
computer systems. 

The report stated that a consolidation would re
quire salary adjustments for employees of the Work
ers Compensation Bureau. The report compared the 
salaries of employees of the Workers Compensation 
Bureau with the salaries of the employees of the job 
insurance division of Job Service North Dakota. The 
report showed that employees of the Workers Com
pensation Bureau perform substantially similar jobs 
for less pay than their counterparts in the job insur
ance division of Job Service North Dakota. 

The report stated there is no office space available 
for lease in Bismarck which would provide for colloca
tion of the Workers Compensation Bureau with Job 
Service North Dakota and it is not anticipated that 
any office space will become available. If a single 
facility were built to accommodate the Workers Com
pensation Bureau and Job Service North Dakota 
offices, the proceeds from the sale of the current Job 
Service North Dakota building could be used to pay 
for the construction of a new building. Restrictions on 
expanding the existing Job Service facility are im
posed by city ordinances. One ordinance requires one 
parking stall for every 250 square feet of building 
structure and another ordinance requires each lot to 
retain 25 percent of greenery on natural surface. The 
cost study did not identify any personnel positions 
that were expected to be cut from either agency. The 
committee noted that the cost study report did not 
show that there would be a savings by consolidating 
the two agencies. 

In responding to the audit report and the consolida
tion cost study presented to the committee, the Work
ers Compensation Bureau supported the 
recommendations of the Auditor's office noting, how
ever, that the bureau already has policies and proce
dures in place to limit file access. In discussing the 
issues related to the cost study, the bureau acknowl
edged that four areas that would benefit from a 
consolidation would be administrative services, pre
mium collections, claims rehabilitation decentraliza
tion, and the legal departments. 

In responding to the cost study for the consolida
tion, representatives of Job Service North Dakota 
questioned whether the expenses identified in the 
study report are actually costs of a consolidation or 
are costs that should be addressed regardless of 



whether a consolidation takes place. Job Service 
agreed that three areas in which a consolidation 
would result in improved services and improved effi
ciency were administrative support, joint employer 
reporting, and centralization of services. 

Information presented by IBM showed that mini
mal interconnectivity between IBM and Unisys would 
cost approximately $124,000. Additional costs would 
be incurred for hardware and software to accomplish 
more extensive, long-term interconnectivity. 

Information presented by Unisys said an invest
ment of approximately $245,000 would create a plat
form of interconnectivity for future development. 
Interconnectivity produces varying degrees of func
tionality and the varying degrees result in varying 
costs. 

Workers' Compensation Programs 
In reviewing the various aspects of the workers' 

compensation system and the potential consolidation 
of the bureau with Job Service North Dakota, the 
committee received information on the programs 
implemented at the bureau in response to legislation 
enacted in 1991. 

184 requests for arbitration, of which 138 were pend
ing and 39 were resolved. Thirty-four had been 
through the prehearing conference stage and 14 oth
ers had been scheduled for a prehearing conference. 
The arbitration program contains arbitrators from 
four different regions throughout the state. Each 
arbitrator is required to attend training seminars by 
the bureau before serving on an arbitration panel. 

In reviewing the rehabilitation practices of the 
bureau, the committee was informed that as of Janu
ary 1991, the bureau had contracted with three pri
vate rehabilitation companies to provide rehabilitation 
services for injured workers. The contracts limit the 
hours to be spent on different phases of rehabilitation. 
The limits imposed resulted in vendor costs being 
reduced by 25 percent. The bureau has implemented 
an initial contact disability assessment program to 
increase early contacts with employers to discuss an 
employee's possible return to work. If an employee 
cannot return to work at the same or a different job, 
the employee may be entitled to retraining benefits. 
The maximum benefit available in retraining is a two
year program and the approximate cost of a two-year 
retraining program is $40,000 per person. This cost 
includes the cost of disability payments. The bureau 
has increased its focus on getting employees back into 
the work force based on their transferable skills 
rather than on retraining employees. 

The committee was informed that Sedgwick James 
of Minnesota had contracted with the bureau as the 
third-party administrator. The services Sedgwick 
James provides to the bureau include basic adminis
tration, training, reserve monitoring, and resolution 
of claims more than two years old. The program Workers' Compensation Insurance 

Alternatives developed by Sedgwick James is designed to provide 
lasting benefits through efficient and effective use of The committee reviewed potential options to the 
existing resources and talents. existingworkers'compensationsystem. Amongthose 

were provision of private insurance, reinsurance of 
The committee received testimony on the managed catastrophic loss, and workers' compensation munici-

care program the bureau contracted withHealthMarc pal pools. 
to administer. The managed care program was imple-
mented to review quality of care issues. The review- Testimony received by the committee on private 

insurance versus workers' compensation insurance 
ers look at the medical necessity of treatment and administered by a state fund showed that private 
only review the cases that can be impacted. The insurance may be preferable for multistate opera-
intent of managed care is not to determine necessary tions. The testimony indicated that the trend, how-
medicaltreatmentbuttoeliminateunnecessarytreat- ever, is that private insurers are getting out of the 
ment. The bureau reported saving approximately workers' compensation business. It was also ex-
$4.80 for each dollar spent on managed care. The plained that private insurance rates will not neces-
committee also received testimony on problems indi- sarily result in cheaper rates for North Dakota 
vidual members of the North Dakota Medical Asso- employers. Employers who cannot obtain insurance 
ciation are having with the managed care company. from a private carrier would still require insurance 

ThebureauadoptedafeescheduleinJanuary1991 that would most likely be administered by a state 
that was a discounted rate version of the Minnesota fund. 
fee schedule. The fee schedule provides the maximum A workers' compensation municipal pool is a group 
amounts a provider is paid for specific treatments and of local governments that make premium payments 
procedures. A provider may bill less than the amount to a fund that is administered to pay claims, provide 
allowed by the fee schedule. The bureau also reported services, and fund a contingency reserve against 
it is reviewing the possibility of developing a pre- unforeseen events. Pools are self-contained and pro-
ferred provider organization arrangement for work- vide services similar to the traditional insurance 
ers' compensation. market. They differ from insurance in that they are 

Beginning0ctober1991,employershavebeenbilled nonprofit and they specialize and become experts in 
pursuant to the 1991 legislation requiring that an local government risk. Among the reasons offered for 
employer contribute up to $250 per claim for the establishing local government pools are poor market 
payment of medical expenses incurred as a result of a conditions for obtaining coverage, complaints of ser-
work-related injury or condition. In the first six vice by existing carriers, no differentiation between 
months of billings, the total billings were approxi- good and bad loss experience, ineffective loss control, 
mately $863,000. The largest reported assessment to and untimely changes in rates. There are several 
one firm was $12,250. As of May 1992, $1.3 million different ways to set up municipal workers' compen-
had been collected as a result of the $250 assessment. sation pools. Typically, it is a local option to deter-

The arbitration department was established in the mine which way would work best for any particular 
bureau in late 1991. As of May 1992, there had been municipality or group. 
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The committee also received testimony on 
reinsurance options for the bureau. By utilizing pure 
excess reinsurance in conjunction with reinsurance 
for Catastrophe Protection, the negative impact of 
infrequent, yet severe losses can be mitigated and 
provide added rate and budget stabilization to the 
bureau. Reinsuranceisusedformanyreasons. Among 
those reasons are protection against catastrophe, 
provision of stability to the fund, and provision of 
financial strength. Reinsurance would give the bu
reau a partner in sharing in catastrophic losses. 
Reinsurance does not necessarily mean there would 
be additional premiums charged to employers. 

Bill Drafts Considered 
Statute of Limitations for Workers' 
Compensation 

The committee considered a bill draft that relates 
to the time period within which a claim for workers' 
compensation benefits must be filed. The committee 
received information on a recent Supreme Court deci
sion, Rogers v. North Dakota Workers Compen
sation Bureau, discussing the workers' compensation 
statute of limitations. The Supreme Court, in its 
opinion, seemed to be looking to the Legislative As
sembly to help remedy the perceived inequities that 
may arise by imposing a one-year filing deadline from 
the date an employee knew or should have known an 
injury, condition, or disease was causally related to 
the employee's employment. The bill draft took into 
account the considerations suggested by the Supreme 
Court. The suggested changes would require that an 
injured employee be informed by that employee's 
treating health care provider that the employee's 
work activities were a substantial contributing factor 
to the development of the employee's injury or condi
tion. 

Payment of Medical Expenses for Work
Related Injuries by Private Insurance 

The committee reviewed a bill draft that would 
have required private insurers to pay medical ex
penses for work-related injuries. It was suggested 
that an insurer would do a better job than the bureau 
is doing of administering the medical expense pay
ment portion of workers' compensation claims. The 
bill draft was also viewed as a possible vehicle to 
provide an incentive to employers to provide other 
health insurance benefits to their employees in an 
attempt to reduce workers' compensation costs. If the 
responsibility for the administration of medical ex
pense payments is removed from the bureau, it was 
suggested that the bureau could focus on more specifi
cally defined issues such as disability and rehabilita
tion issues. Testimony suggested, however, that the 
bill draft may conflict with the provisions of the 
Employees Retirement Income Security Act of 1974, 
that the bill draft would not resolve disputes of 
compensability, and problems with the exclusive rem
edy provisions of workers' compensation may arise. 
Representatives of private insurers also suggested 
that there would be no administrative savings by 
having private insurance pay medical expenses and 
then having the bureau reimburse private insurers 
upon a finding of compensability. Because of the 
potential problems in implementing the proposal 
which were identified in testimony, the committee 
determined not to recommend the bill draft. 
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Appropriation for Consolidation of 
Workers Compensation Bureau and Job 
Service North Dakota 

The committee reviewed a bill draft that would 
have provided an appropriation to accommodate the 
consolidation of the Workers Compensation Bureau 
with Job Service North Dakota. There were many 
different variables affecting the cost of the consolida
tion. Among them was the contention that some of the 
costs identified in the study would not actually be 
costs of consolidation. The least expensive consolida
tion of the two agencies was determined to be approxi
mately $1.1 million although some committee 
members questioned whether the consolidation would 
actually cost the estimated $1.1 million shown in the 
cost study. It was suggested that short-term costs of 
consolidating the two agencies could result in savings 
in the long run through the more efficient administra
tion of the agencies. The committee also considered 
whether consolidating the bureau with Job Service 
North Dakota would result in the resolution of the 
problems facing the bureau. It was suggested that 
consolidating a troubled agency with an agency that 
is experiencing few or no problems would simply 
create new problems for both agencies. The study 
presented on the costs of consolidating the two agen
cies showed that there would be no savings and no 
problem resolution as a result of the consolidation. 
The committee was also reminded that the two agen
cies were formerly combined and were split into two 
separate agencies. 

Repeal of Consolidation of Workers 
Compensation Bureau and Job Service 
North Dakota 

The committee, in conjunction with the discussion 
that arose out of consideration of the bill draft that 
would have provided an appropriation for the consoli
dation, reviewed a bill draft that repealed the provi
sions of1991 Session Laws Chapter 714 which require 
the consolidation of the Workers Compensation Bu
reau with Job Service North Dakota. The committee 
added an emergency clause to the bill draft after 
receiving information on a measure on the general 
election ballot that would make the effective date of 
legislation August 1. If the proposed bill draft were to 
be approved by the Legislative Assembly, and no 
emergency clause was added, the consolidation of the 
Workers Compensation Bureau andJ ob Service North 
Dakota would take effect on July 1, 1993, and the 
repeal of the provisions requiring the consolidation 
would take effect on August 1, 1993. The emergency 
clause would put the bill into effect upon its filing with 
the Secretary of State and the two agencies would not 
have to be consolidated for 31 days. 

Repeal of Consolidation of the Workers 
Compensation Bureau with Job Service 
North Dakota and Workers Compensation 
and Job Service North Dakota Established 
as Divisions under the Commissioner of 
Labor 

The committee reviewed a bill draft that repealed 
the consolidation of the bureau with Job Service 
North Dakota and would make Job Service North 
Dakota and the bureau divisions under the Commis-



sioner of Labor. The committee received testimony 
that suggested that one of the biggest problems facing 
the consolidation of the bureau with Job Service 
North Dakota was the lack of leadership in conduct
ing the consolidation. It was noted that the problems 
at the bureau had been created or had evolved over 
many years and the bureau had done a good job in 
recent years of trying to bring the problems under 
control. By making the bureau and Job Service North 
Dakota divisions under the Commissioner of Labor, 
savings could be effectuated through change. While 
there may be costs in the short run, in the long run 
there should be more efficient administration of em
ployer and employee services in North Dakota. The 
bill draft required that the Commissioner of Labor be 
appointed by the Governor rather than be elected. 
The committee heard testimony that the costs in
volved with making the bureau and Job Service North 
Dakota divisions under the Commissioner of Labor 
would be minimal, as each agency could retain its 
current structure but the agency heads would be 
accountable to the commissioner. 

The committee added an emergency clause and an 
effective date to the bill so the bill, if passed, will take 
effect on July 1, 1993, instead of August 1, 1993. 

Committee Recommendations 
The committee recommends Senate Bill No. 2040 

to amend the statute oflimitations for workers' com
pensation claims to reflect that the statute oflimita
tions would not begin to run until an injured employee 
knew and was informed by the employee's treating 
health care provider that the employee's work activi
ties were a substantial contributing factor in the 
development of a work-related injury or disease. 

The committee recommends House Bill No. 1039 to 
repeal the provisions of 1991 Session Laws Chapter 
714 which require the consolidation of the Workers 
Compensation Bureau with Job Service North Da
kota. The bill contains an emergency clause. 

The committee recommends House Bill No. 1040 to 
repeal the provisions of 1991 Session Laws Chapter 
714 which require the consolidation of the Workers 
Compensation Bureau with Job Service North Da
kota and to require that the Workers Compensation 
Bureau and Job Service North Dakota be established 
as divisions under the Commissioner of Labor. The 
bill provides that the Commissioner of Labor be ap
pointed by the Governor rather than elected. The first 
appointment would take place at the end of the term 
of the current commissioner-January 1, 1995. The 
bill contains an emergency clause and an effective 
date of July 1, 1993. 

The committee does not make any recommenda
tion to remove the boiler inspection division and the 
crime victims reparations program from the jurisdic
tion of the Workers Compensation Bureau due to the 
recommendations made by the Legislative Audit and 
Fiscal Review Committee. 

providing health care, many employer and employee 
groups have expressed the desire to participate in a 
state health insurance plan that would provide 24-
hour coverage to all people insured by that group. 
This coverage may or may not distinguish between an 
occupational injury or disease and an injury or dis
ease that does not arise out of or in the course of a 
person's employment. 

24-Hour Coverage 
Twenty-four-hour coverage is the term used to 

describe an insurance policy an employer carries on 
the employer's employees which does not distinguish 
between work -related and non work -related accidents 
or diseases. The coverage insures the employee re
gardless of whether the employee shows a relation
ship between an accident or illness and the employee's 
employment. The employee is, in effect, insured for 
all day, every day, while the employee remains with 
that employer. 

There are several types of24-hour insurance cover
age plans. The first allows for the integration of 
workers' compensation benefits with group health 
insurance. The second provides medical benefits for 
all injuries and diseases but provides for payment of 
disability benefits only for disability due to work
related injuries or diseases. A third type allows for 
payment of disability benefits for disability due to any 
injury or illness but limits the payment of medical 
benefits to an injury or illness that is shown to be work 
related. A coverage plan that provides medical and 
disability benefits for all injuries but does not provide 
benefits for nonwork-related diseases is another type 
of coverage. 

Twenty-four-hour coverage may also be one that 
provides medical and disability benefits for all ill
nesses but provides medical and disability benefits 
only for accidents that are work related. The final 
type of coverage would provide medical and disability 
benefits for all injuries and illnesses, regardless of 
whether the injury or illness arises out of a person's 
occupation. 

Action in Other Selected Jurisdictions 
Florida, California, Alaska, and Oregon are among 

the jurisdictions that have considered the implemen
tation of24-hour insurance coverage. A study by the 
California Senate Industrial Relations Committee 
recommended integrating workers' compensation, 
disability, and group health into one insurance cover
age. Alaska has created a Universal Health Care 
Task Force to review the possibility of implementing 
24-hour coverage, and Oregon has also organized a 
Task Force on Innovation in Workers' Compensation 
Insurance which is to consider integrated coverage. 

In 1990 Florida enacted a provision that allows 
employers to obtain 24-hour coverage policies to cover 
the medical benefits of a workers' compensation policy. 
Whether or not an employer chooses to obtain 24-hour 

STUDY ON BASIC STATEWIDE HEALTH coverage for employees, the employer is required to 
AND WORK-RELATED ACCIDENT maintain an insurance policy for coverage of man-

INSURANCE FOR NORTH DAKOTA dated workers' compensation disability for work-re-
WORKERS AND THEIR DEPENDENTS lated injuries and illnesses of the employees. The 

Background Florida provisions allow employees to pay deductibles 
The legislative history of Senate Concurrent Reso- and coinsurance for medical care. If employers do not 

lution No. 4051 indicates that due to the high cost of choose to obtain 24-hour coverage, the payment of 
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medical expenses for work-related injuries and ill
nesses is covered by workers' compensation laws. The 
Florida law has not been put into effect as it is being 
reevaluated to determine if it conflicts with the Em
ployees Retirement Income Security Act of 1974 and 
to determine if the state needs to apply for federal 
waivers. 

In the mid-1970s New Zealand adopted a program 
of insurance that eliminates distinctions between 
work-related and nonwork-related accidents. The 
Accident Compensation Corporation is a quasi-gov
ernmental corporation. It provides compulsory cover
age for all accidental injuries regardless of cause, and 
coverage is available to wage earners and nonwage 
earners. The system provides the exclusive remedy 
for all accidents. This remedy pertains to all motor 
vehicle accidents and medical malpractice injuries, as 
well as to work accidents. 

The benefit structure ofthe New Zealand system is 
divided into two broad categories, one for wage earn
ers and the other for non wage earners. The system is 
financed by employers, drivers of motor vehicles, and 
taxation. The employer levy accounts for 55 percent 
of the income to the Accident Compensation Corpora
tion fund. One of the largest stated problems with the 
New Zealand system is that it does not compensate for 
an illness that does not arise out of a person's occupa
tion. An occupational illness is included within the 
definition of accident that would be compensable by 
the Accident Compensation Corporation. There is a 
move in New Zealand to include all illnesses in the 
category of conditions that are compensable through 
the Accident Compensation Corporation. 

Testimony and Committee Considerations 
Testimony on the implementation of basic state

wide health and work-related accident insurance cov
erage indicated that 24-hour coverage would relieve 
some of the confusion that workers and health care 
providers experience regarding who is going to pay 
their bills. This type of coverage would eliminate 
overlapping coverage that frequently results in fraud 
and overbilling. Twenty-four-hour coverage would 
allow the Workers Compensation Bureau to focus on 
questions of work loss and disability instead of ques
tions of the work relatedness of injuries, illnesses, or 
conditions. 

Some ofthe potential problems identified in imple
menting basic statewide health and work-related 
accident insurance for North Dakota workers are that 
some employers do not provide health insurance to 
their workers; some employers have employees who 
contribute to health insurance but because employees 
do not contribute to workers' compensation there may 
be a problem in trying to combine the two; and what 
type of coverage would be provided for employees, 
their spouses, and dependents. Another problem 
identified was whether 24-hour insurance coverage 
provisions could be implemented without violating 
the federal Employees Retirement Income Security 
Act of 197 4. A 24-hour insurance coverage program 
would need to address an employer who is providing 
self-funded health insurance and how or whether 
that employer would be excluded from a 24-hour 
coverage plan. Testimony also suggested that the 
establishment of a 24-hour coverage plan in North 
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Dakota would not be as easy as combining two private 
insurance policies because North Dakota employers 
are required to obtain workers' compensation cover
age through the state fund and not through private 
insurers. It was also questioned whether implemen
tation of the 24-hour coverage plan would undermine 
the exclusive remedy protection provided to employ
ers under workers' compensation laws. 

24-Hour Coverage Marketing Product 
The committee recognized that there are several 

different types of24-hour coverages in existence. The 
committee received information that specifically dis
cussed the 24-hour coverage marketing product. 

The 24-hour coverage marketing product integrates 
separate workers' compensation and accident and 
health insurance policies. The integration consists of 
coordination of claims management and/or the use of 
group health discounted provider rates for workers' 
compensation claims. The 24-hour coverage market
ing product is an effort to reduce the insurer's and the 
insured's costs by reducing "double dipping" and re
ducing the misclassification of claims and fraudulent 
claims. The use of prenegotiated provider discounts 
provided through certain group health plans for work
ers' compensation medical claims also helps to con
tain medical costs. 

Two reasons the 24-hour coverage marketing prod
uct is appealing are its potentials for helping to 
control costs and for expanding markets for insurers. 
Employers and insurers can achieve premium reduc
tions and cost reductions by coordinating claims data 
and using prenegotiated provider discount rates for 
workers' compensation claims. Insurers may also be 
able to expand their markets by covering all an 
employer's insurance needs. 

The committee also received information on prob
lems in marketing and administering the 24-hour 
coverage marketing product experienced by one in
surer. The marketing problems were that potential 
clients offer different risk factors to accident and 
health insurers than they do to workers' compensa
tion insurers. The buyers of workers' compensation 
insurance tend to be risk managers or financial offic
ers while the buyers for accident and health insur
ance tend to be employee benefit or personnel 
managers. Also, multiline insurers tend to use two 
different sellers because of differences in familiarity 
with the two products. 

The administrative problems were the rating dif
ferences between the two products, the different de
terminations and payment of premiums for the two 
products, the different market practice regulatory 
standards, and the fact that health care insurers 
gather and manage data differently than workers' 
compensation insurers. Information about one pro
gram indicated that savings from coordinated claims 
management had not been as significant as antici
pated. That program found that large claims fre
quently involve cross data checks, even between two 
different insurers. More vigorous cross checking of 
data on smaller claims resulted in increased admin
istrative expenses and there had not been a signifi
cant savings realized from prevention of duplicative 
or inappropriate payments. Greater cost contain
ment, according to one insurer, could probably be 



realized through using Blue Cross Blue Shield for 
workers' compensation claims and using the same 
medical fee schedule for both types of claims. 

Conclusion 
The committee made no recommendation on the 

feasibility of providing basic statewide health and 
work-related accident insurance to all North Dakota 
workers and their dependents. 

STUDY OF WORKERS' COMPENSATION, 
INSURANCE, AND CONTRACT ISSUES THAT 

MAY ARISE WHEN AN EMPLOYER OR 
INSURER REQUIRES SUBROGATION, 

ADDITIONAL INSURED COVERAGE, OR 
INDEMNIFICATION OF AN EMPLOYEE OR 

CONTRACTOR 
Background 

The legislative history of Senate Concurrent Reso
lution No. 4067 includes testimony that the North 
Dakota Commissioner oflnsurance was unsure of the 
ramifications of singling out one industry, i.e., oil, gas, 
water, or mineral extraction, to which legislation 
invalidating certain contractual provisions used in 
that industry would be applied if other industries also 
used similar contractual provisions that are not de
clared invalid. As a result, this study was suggested. 

The situation Senate Concurrent Resolution 
No. 4067 addresses is a situation when, for example, 
a contractor begins working for an oil company at the 
site of a well, and as part of the contract to provide the 
work, the contractor includes a provision in the con
tract which requires the contractor to indemnify the 
company against loss or liability arising from the 
negligence of the company to any subcontractor who 
is responsible to the contractor. These provisions 
frequently are used in mining contracts. 

Statutes in Selected Jurisdictions 
Eight states have statutory provisions invalidat

ing indemnification clauses against loss or liability 
for damages due to an indemnitee's negligence. (The 
indemnitee is the person whose liability for a loss has 
been shifted to another.) Four states-New Mexico, 
Texas, Wyoming, and Louisiana-have provisions 
invalidating these types ofindemnification clauses in 
contracts dealing with the mining industries includ
ing oil, gas, water, or other minerals. Of those four 
states, all but Texas also contained provisions that 
the sections invalidating the indemnification clauses 
do not affect workers' compensation coverage, i.e., a 
worker who is covered by workers' compensation at 
the time of an injury may pursue benefits from the 
workers' compensation carrier, when appropriate, 
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even if that worker has a cause of action against a 
contractor,company,orotherthirdparty. Fivestates
Arizona, New Mexico, North Carolina, Rhode Island, 
and South Dakota-have statutes invalidating in
demnification clauses that indemnify a contractor 
against loss or liability for damages caused as a result 
of that contractor's negligence in the construction 
industry. Arizona also has a similar statute that 
applies to contracts between architects and engi
neers. New Mexico, North Carolina, and Rhode Is
land contain provisions that indicate workers' 
compensation coverage is not affected by the invalida
tion of indemnification clauses. 

Testimony and Committee Considerations 
Testimony indicated that allowing a waiver of 

subrogation clause unfairly shifts the responsibility 
and liability for one party's negligence to other parties 
who should not be held responsible. Testimony showed 
that many oil companies require service contractors 
to sign master service contracts. Within the master 
service contract the service contractor is contractu
ally liable to the oil company not only for its own 
negligence but also for the negligence of the oil com
pany, its employees, and other third-party contrac
tors working on the oil company property. Testimony 
stated that only five states of the 25 to 30 oil-produc
ing states in the United States have legislation pro
hibiting waiver of subrogation clauses. 

Testimony stated that requests by service contrac
tors or subcontractors to waive subrogation rights 
and add an employer or a contractor as an additional 
insured on general liability contracts is seen as a legal 
strategy to shift the contractor's liability exposure 
somewhere else. Testimony indicated there is no cost 
involved in waiving a right to subrogate; however, the 
cost to add an additional insured varies depending 
upon the type of risk. Testimony indicated that if a 
prohibitive statute were enacted, the greatest poten
tial impact would be to the oil companies. Additional 
testimony stated that legislation that directly affects 
the rights under contract may unjustifiably tilt the 
playing field in favor of contractors. It was suggested 
that oil companies may choose to hire employees 
rather than independent contractors as a way to avoid 
risks if they are deprived of the right to contract for 
protective indemnity clauses. 

Conclusion 
The committee makes no recommendation on the 

workers' compensation, insurance, and contract is
sues that may arise when an employer or an insurer 
requires subrogation, additional insured coverage, or 
indemnification of an employee or contractor. 



JUDICIARY COMMITTEE 
The Judiciary Committee was assigned two stud

ies. Senate Concurrent Resolution No. 4061 directed 
a study of the investigation, prosecution, and treat
ment of offenders and victims in child sexual abuse 
cases. House Concurrent Resolution No. 3067 di
rected a study of charitable gaming laws and rules. 
The Legislative Council directed the committee to 
study the investigation, prosecution, and treatment 
of sexual offenders of developmentally disabled indi
viduals. The Legislative Council also delegated to the 
committee the responsibility to review uniform laws 
recommended to the Legislative Council by theN orth 
Dakota Commission on Uniform State Laws under 
North Dakota Century Code (NDCC) Section 54-35-
02. The Legislative Council also assigned to the 
committee the responsibility for statutory and consti
tutional revision. 

Committee members were Representatives Wade 
Williams (Chairman), Sarah Carlson, Howard 
Grumbo, James A. Kerzman, William E. Kretschmar, 
Bob Martinson, Jennifer Ring, and BrianT. Skar and 
Senators Barb Evanson, Layton W. Freborg, Bonnie 
Heinrich, Donna Nalewaja, and Wayne Stenehjem. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

STUDIES OF THE INVESTIGATION, 
PROSECUTION, AND TREATMENT OF 

OFFENDERS AND VICTIMS IN CHILD AND 
DEVELOPMENTALLY DISABLED SEX 

ABUSE CASES 
Background 

Origin of the Studies 
The study of the investigation, prosecution, and 

treatment of offenders and victims of child sex abuse 
cases was proposed because of the serious problem of 
child sexual abuse and the large increase in child 
sexual abuse cases over the past few years. 

The Legislative Council directed the committee to 
study issues relating to sex offenses and developmen
tally disabled victims after the Association for Re
tarded Citizens asked the Legislative Assembly to 
study a special law making it a crime to have sex with 
someone who is mentally incapable of consenting to 
the sexual act. 

abuse of wards; Sections 12.1-20-14 and 12.1-20-15 
concern the credibility and the use of the reputation 
of a complaining witness, including a developmen
tally disabled victim in prosecutions brought under 
Chapter 12.1-20; and Section 12.1-20-16 provides for 
the appointment of a guardian ad litem for a victim of 
a sexual offense as described in Chapter 12.1-20. 

In addition to the provisions found in NDCC 
Title 12.1, there are several provisions in the code 
which address the need for assistance to the develop
mentally disabled. Chapter 25-01.3 contains the 
provisions on the Committee on Protection and Advo
cacy. Chapter 50-25.2 contains the provisions govern
ing vulnerable adult protection services, and Section 
50-25.2-01 defines a vulnerable adult as "an adult 
who has a substantial mental or functional impair
ment." 

North Dakota Century Code Section 29-04-03.1 
provides the statute oflimitations for the prosecution 
of a sexual offense described in Sections 12.1-20-03 
through 12.1-20-08 or 12.1-20-11 involving a victim 
under 18 years of age. The limit is seven years from 
when the offense was committed. However, under 
NDCC Section 29-04-03.2, if the victim is under 15 
years of age at the time the offense occurred, the 
statute of limitations does not start to run until the 
victim becomes 15 years old. 

With respect to special needs of a child victim and 
witness, Chapter 12.1-34 establishes the minimum 
statutory requirements for the fair treatment of vic
tims and witnesses in criminal proceedings. 

North Dakota Century Code Chapter 12.1-35 pro
vides the fair treatment standards for child victims 
and witnesses. This chapter encourages state's attor
neys to provide other services to children in addition 
to those found in Chapter 12.1-34. The name of the 
victim is to be protected, and along with a limit on 
interviews, the prosecuting attorney is to take appro
priate action to ensure a speedy trial. Any request for 
a delay or continuance asked of a judge must be 
weighed against the adverse impact of delay on the 
well-being of the child victim or witness. 

The health and welfare of children is protected by 
Chapter 50-25.1, relating to child abuse and neglect. 
In North Dakota, an "abused child" is an "individual 
under the age of eighteen years who is suffering from 
serious physical harm or traumatic abuse caused by 
other than accidental means by a person responsible 

North Dakota Century Code Provisions for the child's health or welfare, or who is suffering 
Chapter 12.1-20 concerns sex offenses. Relevant from or was subjected to any act involving that indi-

sections in Chapter 12.1-20 with respect to child vidual in violation of [the sexual offenses sections of 
sexual assault prosecutions are Sections 12.1-20-03 the code]." "Harm" is "negative changes in a child's 
(gross sexual imposition), 12.1-20-04 (sexual imposi- health which occur when a person responsible for the 
tion), 12.1-20-05 (unlawful solicitation of a minor), child's health and welfare" commits, allows to be 
12.1-20-06(sexualabuseofwards), 12.1-20-07(sexual committed, or conspires to commit a sexual offense 
assault), and 12.1-20-11 (incest). against a child. The Department of Human Services 

Many ofthe statutory provisions dealing with child is to investigate any report of child abuse or neglect. 
sexual abuse are generally applicable to the sexual When the report of abuse alleges a violation of a 
abuse of developmentally disabled individuals. Sec- criminal sexual offense statute, the department and 
tions 12.1-20-03 and 12.1-20-07 explicitly address the the local law enforcement agencies are to coordinate 
crimes of gross sexual imposition and sexual assault all activities. 
against persons with mental disease or defect. Addi- Chapter 65-13 is a state-financed program devised 
tionally, Section 12.1-20-06 prescribes the penalty for to assist and compensate people who are the innocent 
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victims of crimes that result in bodily injury or death. 

Rules of Evidence 
The prosecution of child sexual abuse cases was 

made somewhat easier when the North Dakota Su
preme Court adopted Rule 803(24) of the North Da
kota Rules of Evidence. The rule provides that an 
out-of-court statement by a child under the age of 
12 years about sexual abuse of that child or witnessed 
by that child is admissible as evidence if the trial court 
finds that the time, content, and circumstances of the 
statement provide sufficient guarantees of trustwor
thiness. The child must either testify at the proceed
ing or be unavailable as a witness, in which case there 
must be corroborative evidence of the act that is the 
subject of the statement. 

Judicial Interpretation 
North Dakota Century Code Title 12.1 does not 

define mental disease or mental defect and no refer
ence to other titles is made in NDCC Section 12.1-20-
03 or 12.1-20-07. The question of presence of mental 
disease or defect that renders a person incapable of 
understanding the nature of that person's conduct is 
an element that the prosecution must prove in pros
ecutions under NDCC Sections 12.1-20-03 and 12.1-
20-07. In State v. Kingsley, 383 N.W.2d 828 (N.D. 
1986), the North Dakota Supreme Court affirmed a 
conviction of gross sexual imposition against a defen
dant who engaged in sexual activity with two women 
in violation of NDCC Section 12.1-20-03(1)(e). The 
court determined that there was substantial evidence 
for the jury to find that the victims were incapable of 
understanding the nature of their conduct. A concur
ring opinion cautioned that the prosecution only"mini
mally" met its burden of proof and that medical 
testimony on the extent of the defect and the effect of 
the defect on the victim should be presented to the 
jury in these types of cases. Therefore, while not 
specifically defining the terms mental disease or 
mental defect, the Supreme Court has suggested a 
standard to establish sufficiently the presence of 
mental disease or defect for a jury. 

1991 Legislative Action 
North Dakota Century Code Section 54-12-04.2 

was enacted in 1991 to provide for a team of profes
sionals to assist in the investigation and prosecution 
of child sexual abuse cases. The team consists of an 
assistant Attorney General, an agent of the State 
Bureau of Criminal Investigation, and a licensed 
social worker employed by the Department ofHuman 
Services. To obtain the help of the investigation and 
prosecution team, a local state's attorney is to make a 
request to the Attorney General. 

North Dakota Century Code Section 31-04-04.1 
was enacted in 1991 to provide that the videotaped 
statement of a child sexual offense victim under 
15 years of age is admissible in court in certain situ
ations. 

North Dakota Century Code Sections 12.1-20-18 
through 12.1-20-23 were enacted in 1991 to require a 
sex offender, convicted of certain offenses under Chap
ter 12.1-20, to register with the chief of police of the 
city or the sheriff of the county within 14 days after 
taking up residence or temporary domicile within 
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either jurisdiction. Before release from a correctional 
facility, an offender is required to notify the correc
tional facility of the address at which the offender 
expects to reside upon release, and the official in 
charge of the place of confinement is required to notify 
the appropriate law enforcement agency of the juris
diction where the offender expects to reside. A person 
convicted of corruption or solicitation of minors or 
sexual assault must register for a period of five years 
after conviction or after release from incarceration, 
whichever is later. A person convicted of gross sexual 
imposition, sexual imposition, sexual abuse of wards, 
or incest must register for a period of 10 years follow
ing conviction or following incarceration, whichever 
is later. Failure to register is a Class A misdemeanor. 

North Dakota Century Code Section 12.1-32-15 
was enacted in 1991 to authorize a court sentencing a 
person convicted of a crime against a child to impose, 
in addition to other penalties, a requirement that the 
person register within 30 days after coming into a 
county in which the offender resides or is temporarily 
domiciled. Registration must occur with the chief of 
police of the city or the sheriff of the county if the 
person resides in an area other than a city. Failure to 
register under a court-imposed registration require
ment is a Class A misdemeanor with a minimum 
penalty of 90 days in jail and a term of probation of 
one year. Failure to register may also constitute 
grounds for revoking parole or probation. 

1991 Trial in Grand Forks 
On February 27, 1991, four men went on trial for 

allegedly raping a mentally retarded 18-year-old 
woman north of Grand Forks on September 16, 1990. 
The accused were charged with gross sexual imposi
tion under NDCC Section 12.1-20-03(1)(e). Under 
this statute, the question the jury had to answer was 
whether a rational, prudent person would have known 
the woman was mentally retarded. If so, then the 
person who had committed a sexual act with her 
would be guilty. The testimony at trial differed on a 
number of points-some witnesses testified they had 
no problem telling that the woman was mentally 
retarded, while others testified that they could not 
tell that the woman was mentally retarded after 
talking with her; witnesses for the prosecution testi
fied that the woman had an IQ of65 and she could be 
easily manipulated by anyone; defense witnesses 
testified that they had no problem communicating 
with the woman nor was it obvious that she was 
mentally handicapped. After a three-day trial, the 
jury found all four defendants not guilty. The Asso
ciation for Retarded Citizens then asked the North 
Dakota Legislative Assembly to study the rape laws 
dealing with gross sexual imposition of developmen
tally disabled victims because of the outcome of this 
trial. 

Testimony and Committee Considerations 
The committee received and reviewed information 

on the prevalancy of sexual abuse involving child 
victims and developmentally disabled victims. The 
committee also received information on programs 
and services available for sex offenders in the state. 
Testimony received by the committee centered on 
three main issues-the appointment and payment of 



guardians ad litem, sex offender registration, and a 
sex offense consent defense in cases involving a devel
opmentally disabled victim. 

Guardian Ad Litem Payment 
The guardian ad litem statutes specifically apply 

to minors and no provisions are available for appoint
ment of guardians ad litem for the developmentally 
disabled who are not minors in sexual assault or 
abuse cases. Although a guardian ad litem can be 
appointed for a developmentally disabled person who 
is not a minor pursuant to Chapter 30.1-28, testimony 
received by the committee indicated that this type of 
appointment may not be in the ward's best interest in 
a sexual assault or abuse and neglect case. Testimony 
indicated that the powers granted to a guardian ad 
litem under Chapter 30.1-28 may not encompass 
those necessary to fully serve the interest.., of the 
ward. 

North Dakota Century Code Section 12.1-20-16 
requires a guardian ad litem appointed by a district 
court in a sex offense prosecution be paid by the state. 
The committee discovered that guardians ad litem 
were not getting paid because of confusion over 
whether the Attorney General or the North Dakota 
Supreme Court was to pay the guardians ad litem. 
Testimony indicated that the Supreme Court's posi
tion was that after the 1989 Legislative Assembly 
changed the payment of prosecutional expenses from 
the Supreme Court to the Attorney General, the 
Supreme Court was no longer responsible for pay
ments to guardians ad litem. The committee was 
informed that the Attorney General and the North 
Dakota Supreme Court had agreed to work out the 
payment problems until the Legislative Assembly 
could address the confusion in 1993. 

Sex Offender Registration 
Testimony received by the committee indicated 

that the sex offender and crimes against children 
offender registration statutes were causing confusion 
and problems. Under the sex offender registration 
procedures, all offenders must register, while offend
ers committing certain crimes against a child only 
have to register if required to do so by a court. It was 
suggested that if a person committed a sex offense 
against a child the registration requirement could be 
interpreted to be at a court's discretion. Testimony 
also indicated that the registration requirements are 
not standardized for the offenders who register. 

In the course of reviewing inconsistencies and 
conflicts in the registration statutes, the committee 
considered two bill drafts as vehicles for improving 
the offender registration statutes. One bill draft 
would have made mandatory the registration re
quirement for an individual who has been convicted of 
certain crimes against a child. Testimony received 
regarding this bill draft indicated that mandatory 
registration may be too harsh a penalty in some 
instances and other alternatives may achieve better 
results. The other bill draft, presented by a represen
tative of the Parole and Probation Department, con
solidated both registration statutes into one statute. 
It was explained that combining the two statutes 
would make enforcement ofthe registration require
ments easier by the department. 
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While reviewing the offender registration require
ment, committee members expressed concern that 
the statements, fingerprints, and photographs of an 
offender were not public records. It was suggested 
that as a matter of good public policy these materials 
should be open records. No testimony was presented 
on the question of why the statements, fingerprints, 
and photographs of offenders should not be available 
to the public. 

Consent Defense 
The committee reviewed the statutes that apply 

when a sex crime is committed against a developmen
tally disabled victim. Judges, prosecuting and de
fense attorneys, developmentally disabled sex offense 
victims, parents of developmentally disabled sex of
fense victims, representatives of state agencies, and 
advocacy groups expressed their concerns on han
dling sex crime cases involving developmentally dis
abled victims. A committee meeting was held in 
Grand Forks so that the committee could receive 
testimony on issues raised in the Grand Forks trial. 

Testimony before the committee indicated there 
are approximately 19,000 state residents with mental 
retardation, of which 89 percent are "mildly retarded." 
Testimony indicated that the mildly retarded indi
viduals do not look retarded, and their mental ability 
would not be easily identified in brief conversations. 
A representative of the Association for Retarded Citi
zens testified that it was patently inconsistent for the 
law to provide that victims under the age of 16 are 
incapable of consenting to sex crimes, but that pros
ecutors in cases having victims with a mental age of 
seven years must prove that the perpetrator of the 
crime knew of the victim's mental disease and also 
knew that the victim was incapable of understanding 
the nature of the conduct. Testimony by a develop
mentally disabled victim of a sexual offense indicated 
that the present law protects the offender and not the 
victim. 

Testimony received by the committee indicated 
that a trial involving a developmentally disabled 
victim is a rarity and such a trial is complicated by the 
lack of informed jurors and by hard to understand 
jury instructions on the applicable law. 

The committee reviewed a bill draft recommended 
by the Association for Retarded Citizens to create an 
affirmative consent defense for the situation when a 
sex crime is committed against an individual with a 
mental disability. Testimony in support of the bill 
draft indicated that the bill draft would correct a 
fundamental unfairness that can result when devel
opmentally disabled individuals are victims of crimes. 
Testimony also indicated that proving the defense of 
consent would not place an unreasonable burden on 
the defendant. 

Recommendations 
The committee recommends Senate Bill No. 2041 

to permit a guardian ad litem to be appointed for a 
developmentally disabled victim in a sex offense case. 
The bill also requires the Attorney General to pay the 
fees of all guardians ad litem appointed in sex offense 
cases. 

The committee recommends Senate Bill No. 2042 
to consolidate the sex offender and crimes against 



children offender registration statutes. The bill also 
removes the confidentiality provision and provides 
that all statements, fingerprints, and photographs 
required to be submitted by an offender when regis
tering are public records. 

The committee recommends Senate Bill No. 2043 
to create the affirmative defense of consent in cases 
involving victims with a mental disease or defect. The 
bill sets forth the procedures that must be followed or 
the consent of a sex offense victim may not be raised 
by the defendant if the victim suffers from a mental 
disease or defect. 

CHARITABLE GAMING STUDY 
Background 

In the first legislative session after statehood ( 1889-
90), an attempt was made to establish the Louisiana 
lottery, which was seeking a new home in light ofthe 
impending revocation of its charter in its state of 
origin. The scandal and controversy following this 
attempt led to the state's first constitutional amend
ment, which outlawed all forms of lotteries and gift 
enterprises. 

In 1976 the constitutional prohibition was amended 
to allow the Legislative Assembly to authorize public
spirited organizations to conduct games of chance 
when the net proceeds of the games are devoted to 
public-spirited use. Temporary laws were passed by 
the 1977 and 1979 Legislative Assemblies and "per
manent" legislation was enacted in 1981 (NDCC Chap
ter 53-06.1). 

Since 1981, several Legislative Council interim 
committees have studied charitable gaming and sug
gested many of the changes that have been made to 
the charitable gaming law. The changes have prima
rily affected the kinds of games that can be held, the 
kinds of organizations that can hold them, the alloca
tion of expenses of conducting the games, administra
tion of the charitable gaming law, enforcement of the 
charitable gaming law, and taxation of gaming pro
ceeds. 

Responsibility for enforcement of the charitable 
gaming law has been shared by the Attorney General 
and local officials since 1977. Enforcement attention 
has been directed both at preventing crimes and at 
ensuring compliance with the many requirements of 
the law. 

In 1991 the State Gaming Commission was cre
ated. The commission consists of a chairman and four 
other members appointed by the Governor with the 
consent of the Senate. The commission shares au
thority with the Attorney General to impose fines on 
organizations, distributors, and manufacturers who 
violate any provisions oflaw or rule. The commission 
also shares authority with the Attorney General to 
suspend or revoke a charitable gaming distributor's 
or manufacturer's license for violation of any provi
sion of law or rule. The commission is given full 
authority for adoption of rules to implement the 
charitable gaming laws, which previously was the 
power of the Attorney General. 

Testimony and Committee Considerations 
The committee conducted several meetings at which 

the committee received testimony from individuals 
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and organizations involved in charitable gaming in 
the state. The committee's considerations centered 
upon two issues-the use of moneys by eligible orga
nizations for investigative purposes and nonsufficient 
fund checks received by gaming organizations. 

Use of Moneys by Eligible Organizations for 
Investigative Purposes 

During the course of the committee's review of 
charitable gaming laws and rules, the State Gaming 
Commission presented a proposal to prohibit an eli
gible organization from using money from any source 
for certain activities. The proposal would have pro
hibited the use of gaming funds, directly or indirectly, 
to conduct background investigations of everyone 
other than employees, prospective employees, and 
volunteers of charitable gaming organizations. Tes
timony on the proposal was presented by members of 
the State Gaming Commission and charitable gam
ing organizations and associations. 

Testimony in support of the proposal indicated 
that certain charitable gaming organizations had 
improperly used gaming funds to investigate the 
personal backgrounds of the appointed members of 
the State Gaming Commission. The chairman of the 
commission indicated that avenues were available to 
gather information about public appointees' qualifi
cations and backgrounds during the Senate confirma
tion process and gaming organizations should not be 
able to use gaming revenue to gather information on 
prospective commission members. 

Testimony in opposition to the proposal indicated 
that charitable organizations should be able to make 
a determination on their own whether appointees are 
qualified for the State Gaming Commission. Testi
mony also indicated that the proposal would have a 
chilling effect on the investigation of the qualifica
tions and viewpoints of individuals appointed for 
certain positions. 

Testimony pointed out that one of the big hin
drances of implementation of the proposal was that 
revenue from "any source" was restricted. The com
mittee reviewed a bill draft that would have limited 
the use of only revenues from games of chance for 
investigative purposes. It was suggested that the 
situation concerning the Charitable Gaming Associa
tion ofNorth Dakota and its investigation of the State 
Gaming Commission had been sufficiently aired dur
ing committee discussion and no further action should 
be taken. 

Nonsufficient Fund Checks 
Testimony received by the committee indicated 

that bad checks in the gaming industry is an ever
increasing problem. It was suggested that a limit be 
placed on the dollar amount of checks a person would 
be able to write at one gaming site. 

The committee considered a bill draft that would 
have limited checkwriting at charitable gaming sites. 
The bill draft would have permitted a gaming site to 
accept checks amounting to no more than $100 in any 
one day from any one individual. 

Testimony received in opposition to the bill draft 
pointed out that organizations receive a substantial 
number of checks for over $100 and it would be hard 
for an organization to distinguish between uses of the 



proceeds from such checks. Testimony questioned 
why the gaming industry would have been singled out 
to enforce the bad check laws. Testimony also indi
cated that the gaming industry has no more of a bad 
check problem than do other businesses. 

Conclusion 
The committee makes no recommendation as a 

ref?ult of its study of charitable gaming issues. 

UNIFORM LAWS REVIEW 
The North Dakota Commission on Uniform State 

Laws consists of eight members and is statutorily 
established by NDCC Section 54-55-01. The primary 
function of the commission is to represent North 
Dakota in the National Conference of Commissioners 
on Uniform State Laws. The national conference 
consists of representatives of all states and its pur
pose is to promote uniformity in state law on all 
subjects on which uniformity is desirable and practi
cable and to serve state government by improving 
state laws for better interstate relationships. Under 
NDCC Sections 54-35-02 and 54-55-04, the state 
commission must submit its recommendations for 
enactment of uniform laws or proposed amendments 
to existing uniform laws to the Legislative Council for 
its review and recommendation during the interim 
between legislative sessions. 

The state commission recommended six uniform 
Acts to the Legislative Council for its review and 
recommendation. These Acts range from minor 
amendments to existing uniform Acts adopted in 
North Dakota to comprehensive amendments on sub
jects covered by existing state law. The six Acts were 
amendment of the Uniform Statutory Rule Against 
Perpetuities; amendment of the Uniform Rights of 
the Terminally Ill Act; either repeal or revision of 
Uniform Commercial Code Article 6 -Bulk Transfers; 
amendment of Uniform Commercial Code Article 3-
Negotiable Instruments; amendment of the Uniform 
Transfers to Minors Act; and amendment of Uniform 
Probate Code Article II- Intestacy, Wills, and Dona
tive Transfers. 

Amendment of the Uniform Statutory Rule 
Against Perpetuities 

In 1991 North Dakota adopted the Uniform Statu
tory Rule Against Perpetuities and it is codified as 
NDCC Sections 47-02-27.2 through 47-02-27.5. In 
1991 the National Conference of Commissioners on 
Uniform State Laws recommended an amendment to 
the Uniform Statutory Rule Against Perpetuities. 

The rule creates a "wait and see" test based on a 90-
year period for determining the validity or vesting of 
future interests in property. This test replaces the old 
rule that extinguished or validated present interests 
on the basis of some possible future event. 

The committee received and reviewed information 
comparing North Dakota law with a proposed amend
ment to the rule. Testimony in explanation of the 
amendment indicated the amendment was primarily 
stylistic and technical. There was no testimony in 
opposition to the amendment. 

06.4. In 1987 and 1988 the National Conference of 
Commissioners on Uniform State Laws recommended 
amendments to the Uniform Rights of the Terminally 
Ill Act. The proposed amendment would permit an 
individual to designate another person to make deci
sions regarding life-sustaining treatment and would 
provide a model form by which designation of another 
decisionmaker may be accomplished. 

The committee received and reviewed information 
comparing North Dakota law with the proposed 
amendment. Testimony in support of the proposed 
amendment suggested the committee explor~ expand
ing the Act to permit a verbal declaration of a person's 
intent to withhold or withdraw hydration and nutri
tion. It was suggested the verbal declaration would be 
consistent with the United States Supreme Court 
decision in Cruzan v. Director, Missouri Depart
ment of Health, 497 U.S. 261(1990). 

The committee considered a bill draft that would 
have allowed a verbal declaration to withhold or 
withdraw hydration and nutrition upon a showing of 
clear and convincing evidence. Testimony on the bill 
draft indicated that a diverse group of people and 
organizations were meeting to work out a number of 
points of understanding regarding verbal declara
tions to withhold or withdraw hydration and nutri
tion which would be presented to the 1993 Legislative 
Assembly. 

Uniform Commercial Code Article 6-
Bulk Transfers 

(Optional Repeal or Revision) 
The National Conference of Commissioners on 

Uniform State Laws approved the optional repeal or 
revision of Uniform Commercial Code Article 6- Bulk 
Transfers in August 1988. According to the national 
conference, changes in the business and legal context 
in which bulk sales are conducted have made regula
tion of bulk sales unnecessary. Therefore, the na
tional conference has withdrawn its support for Article 
6 of the Uniform Commercial Code and encourages 
that the article be repealed or, in the alternative, 
revised for those states that may wish to continue to 
regulate bulk sales. 

The committee received and reviewed information 
comparing NDCC Chapter 41-06 with the optional 
repeal or revision of Uniform Commercial Code Ar
ticle 6 - Bulk Transfers. 

Testimony in support of the repeal of Uniform 
Commercial Code Article 6 indicated that the article 
has become a technical trap that results in major 
impediments to bona fide commercial transactions. 

Testimony in explanation of the proposed revision 
of the article indicated that the reyisions would sig
nificantly expand the article's scope and would, there
fore, further complicate the manner in which 
commercial transactions are conducted. There was 
no testimony in support of revision of the article. 

Amendment of Uniform Commercial Code 
Article 3-

Negotiable Instruments 
Amendment of the Uniform Rights of the Uniform Commercial Code Revised Article 3 was 

Terminally Ill Act adopted in 1991 and is codified as NDCC Chapter 41-
The Uniform Rights of the Terminally Ill Act was 03 effective July 1, 1993. In 1991 the National Con-

adopted in 1989 and is codified as NDCC Chapter 23- ference of Commissioners on Uniform State Laws 
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recommended an amendment to the various states for 
adoption. The amendment related to a lost, de
stroyed, or stolen cashier's check, teller's check, or 
certified check. 

The committee received and reviewed information 
summarizing the proposed amendment. Testimony 
in support of the proposed amendment indicated the 
amendment would remedy the hardship situations 
when a cashier's, teller's, or certified check is lost, 
stolen, or destroyed. Under present law the indemni
fication bond required can cause a hardship for many 
people. There was no testimony in opposition to the 
proposed amendment. 

Amendment of the Uniform Transfers to 
Minors Act 

The Uniform Transfers to Minors Act was adopted 
in 1985 and is codified as NDCC Chapter 4 7-24.1. The 
National Conference of Commissioners on Uniform 
State Laws recommended an amendment to the states 
in 1986. The amendment would allow a custodian
ship to be created in a brokerage account or its 
equivalent. 

The committee received and reviewed information 
summarizing the proposed amendment. Testimony 
in explanation ofthe amendment indicated the present 
law does not make it clear whether brokerage ac
counts can be used to create custodianships and the 
amendment should resolve any doubts over the use of 
brokerage accounts. There was no testimony in oppo
sition to the proposed amendment. 

Amendment of Uniform Probate Code 
Article II-

Intestacy, Wills, and Donative Transfers 
The Uniform Probate Code was enacted in 1973 

with changes to allow for specific provisions pertinent 
to North Dakota. The National Conference of Com
missioners on Uniform State Laws approved the 
revision of Uniform Probate Code Article II in 1990. 
The revised Uniform Probate Code Article II- Intes
tacy, Wills, and Donative Transfers deals with sub
stantive changes to the elective share of a surviving 
spouse, omitted children, harmless error, antilapse, 
and rules of construction. 

The committee received and reviewed information 
comparing NDCC Chapters 30.1-04 through 30.1-11, 
with the revised Uniform Probate Code Article II -
Intestacy, Wills, and Donative Transfers. 

Testimony in opposition to revised Uniform Pro
bate Code Article II - Intestacy, Wills, and Donative 
Transfers indicated many of the changes were good; 
however, increased litigation could result if some 
sections are enacted. It was suggested that the 
sections dealing with nonademption of specific de
vises and writings intended as wills be eliminated 
and the antilapse sections be revised. 

Recommendations 
The committee recommends Senate Bill No. 2044 

to amend the Uniform Statutory Rule Against Perpe
tuities. The amendment is primarily stylistic and 
technical. 

The committee recommends Senate Bill No. 2045 
to amend the Uniform Rights of the Terminally Ill Act 
to permit an individual to allow another person to 
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make life-sustaining treatment decisions for the indi
vidual. 

The committee recommends House Bill No. 1041 to 
repeal Uniform Commercial Code Article 6 - Bulk 
Transfers. The article has become an impediment to 
efficient commercial transactions and changes in the 
business and legal context in which bulk sales are 
conducted have made regulation of bulk sales unnec
essary. 

The committee recommends House Bill No. 1042 to 
amend Uniform Commercial Code Article 3- Nego
tiable Instruments. The bill would remedy situations 
when a cashier's check, teller's check, or certified 
check is lost, destroyed, or stolen. 

The committee recommends House Bill No. 1043 to 
amend the Uniform Transfers to Minors Act to allow 
brokerage accounts to be used to set up custodianships 
for minors. 

The committee recommends that the North Da
kota Commission on Uniform State Laws revise the 
amendments of Uniform Probate Code Revised 
Article II to incorporate suggestions from the Probate 
and Trust Section of the State Bar Association of 
North Dakota and introduce the revised amendments 
in the 1993 Legislative Assembly. 

STATUTORY AND CONSTITUTIONAL 
REVISION 

The committee was assigned statutory and consti
tutional revision responsibilities relating to resolving 
conflicts between statutes, clarifying the application 
of statutes, and amending statutes that have been 
invalidated or otherwise substantially affected by 
court decisions. The committee's revision responsi
bilities also include making technical corrections that 
eliminate inaccurate or obsolete name and statutory 
references and superfluous language. 

Firearm Probation Requirements -
Recommendation 

The committee was informed of a potential conflict 
between a condition of probation under NDCC Sec
tion 12.1-32-07, which permits a probationer to pos
sess a firearm, destructive device, or other dangerous 
weapon and NDCC Section 62.1-02-01, which im
poses a five- or ten-year waiting period before a felon 
or person convicted of a Class A misdemeanor involv
ing violence or intimidation can possess a firearm. 

The committee considered two bill drafts to resolve 
the potential conflict between NDCC Sections 12.1-
32-07 and 62.1-02-01. 

One bill draft would require a court to provide as a 
specific condition of probation that a defendant not be 
permitted to possess a firearm, destructive device, or 
other dangerous device while on probation. Testi
mony in support of the bill draft indicated the change 
would increase peace officer safety and public safety. 
It was also noted that possession of a firearm by a 
supervised probationer puts the probationer in jeop
ardy of violating federal law. Federal law prohibits a 
felon from possessing firearms unless the felon's civil 
rights have been restored by a state. Under NDCC 
Section 62.1-02-01 the state restores a felon's right to 
possess a firearm after a five- or ten-year period. 
There was no testimony in opposition to the bill draft. 

The other bill draft would have permitted a felon or 



person convicted of a Class A misdemeanor involving 
violence or intimidation to own or possess a firearm at 
any time if granted written permission by a court. 
Testimony in opposition indicated that the clarifica
tion ofNDCC Section 62.1-02-01 as contained in the 
bill draft was unnecessary because the statute is 
currently interpreted without much difficulty. There 
was no testimony in support of this bill draft. 

The committee recommends House Bill No. 1044 to 
amend NDCC Section 12.1-32-07 to require a court to 
provide as a condition of probation that the defendant 
be prohibited from possessing a firearm or destruc
tive device while on probation. 

Technical Corrections - Recommendation 
The committee recommends House Bill No. 1045 to 

make technical corrections throughout the Century 
Code. The bill would eliminate inaccurate or obsolete 
name and statutory references or superfluous lan
guage. The following table lists the sections affected 
and describes the reasons for the change: 

Section 

11-11-57 

14-02.4-14 

14-17-12(1) 

15-22-01 

Reason for Change 

The Bureau of Sport Fisheries and 
Wildlife is now the United States Fish 
and Wildlife Service. 
This change makes the language con
sistent. 
The reference to Section 14-17 -14( 5) 
is deleted because subsection 5 was 
repealed by S.L. 1989, Chapter 148, 
Section 36. 
Section 15-4 7-38.1 was repealed by 
S.L. 1991, Chapter 198, Section 3. 
"Teacher" was redefined in Chapter 
198, Section 1, to include superinten
dents. Thus, the appropriate refer
ences are Sections 15-4 7-27 and 
15-47-38. 

15-40.2-09 The language change of "or" to "of' 
corrects a typographical error. 

15-62.1-01 The sections of Chapter 6-09.1 relat
ing to the advisory board of directors 
to the Bank of North Dakota were 
repealed and replaced by sections in 
Chapter 6-09 by S.L. 1989, Chapter 
110. 

23-06.2-05(5) The reference change corrects an in
correct statutory reference. 
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23-07 .5-05(1)(e) Chapter 23-06.1 was repealed by S.L. 
1989, Chapter 303, and replaced by 
Chapter 23-06.2. 

24-02-01.3 The reference to Section 44-01-06 is 
deleted because that section was re
pealed by S.L. 1987, Chapter 537. 

24-10-03.1(2)(b) The reference change corrects an in
correct statutory reference. 

26.1-18-29 Section 26.1-07-09 was repealed by 
S.L. 1991, Chapter 305, Section 14. 
Similar provisions are found in Sec
tion 26.1-06.1-16. 

26.1-25.02 Section 26.1-25-11 was repealed by 
S.L. 1991, Chapter 302, Section 26. 
Similar provisions are contained in 
Section 26.1-25-10.5. 

26.1-25-10.5(1) The reference change corrects an in
correct statutory reference. 

27-11-20 Section 211 of the Constitution has 
been renumbered as Section 4 of Ar
ticle XI. 

39-06.1-06(7) The reference change corrects an in
correct statutory reference.' 

44-04-19.1(3) The language inserted was inadvert
ently omitted in 1991 Senate Bill No. 
2231. Attorney General's Opinion 92-
04 interpreted Section 44-04-19.1 to 
include the additional "or". 

51-18-04.1 The reference change corrects an in
correct statutory reference. 

54-03-25 Senate Bill No. 2206 (1991) changed 
all references to "workers compensa
tion bureau" to "job service North 
Dakota" effective July 1, 1993. 

57 -40.2-02.1(1) The reference to Section 57-40.2-03.4 
is deleted because that section was 
repealed by S.L. 1991, Chapter 680, 
Section 2. 

61-24.5-10 The reference change corrects an in
correct statutory reference. 

65-01-02(20) The reference change corrects an in
correct statutory reference. 

65-05-10(7) Section 65-05.1-06 was repealed by 
S.L. 1989, Chapter 771, Section 6, 
and replaced by Section 65-05.1-06.1. 

65-05.1-04(2) The reference change corrects an 
incorrect statutory reference. 



LEGISLATIVE AUDIT AND FISCAL REVIEW 
COMMITTEE 

The Legislative Council by law appoints a Legisla
tive Audit and Fiscal Review Committee as a division 
of its Budget Section. The committee was created 
"[f]or the purposes of studying and reviewing the 
financial transactions of this state; to assure the 
collection and expenditure of its revenues and mon
eys in compliance with law and legislative intent and 
sound financial practices; and to provide the legisla
tive assembly with formal, objective information on 
revenue collections and expenditures for a basis of 
legislative action to improve the fiscal structure and 
transactions of this state .... "(North Dakota Century 
Code (NDCC) Section 54-35-02.1). 

In setting forth the committee's specific duties and 
functions, the Legislative Assembly said, "[i]t is the 
duty of the legislative audit and fiscal review commit
tee to study and review audit reports as selected by 
the committee from those submitted by the state 
auditor, confer with the auditor and deputy auditors 
in regard to such reports, and when necessary, to 
confer with representatives of the department, agency, 
or institution audited in order to obtain full and 
complete information in regard to any and all fiscal 
transactions and governmental operations of any 
department, agency, or institution of the state." 
(NDCC Section 54-35-02.2) 

The Lieutenant Governor by law serves as chair
man of the Legislative Audit and Fiscal Review Com
mittee. In addition to Lt. Governor Lloyd Omdahl, 
other committee members were Representatives Odell 
Flaagan, Tom Freier, Gereld F. Gerntholz, John 
Howard, Richard Kloubec, Raymond Schmidt, Ken
neth N. Thompson, Mike Timm, and Gerry L. Wilkie 
and Senators David E. N ething, David O'Connell, and 
Harvey D. Tallackson. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

During the 1991-92 interim, the State Auditor and 
independent accounting firms presented 110 audit 
reports. An additional 73 audit reports were filed 
with the committee but were not formally presented. 
The committee's policy is to hear only audits of major 
agencies and audit reports containing major recom
mendations; however, an audit not formally pre
sented could be presented at the request of committee 
members. 

The committee reviewed the state's June 30, 1990, 
and June 30, 1991, Comprehensive Annual Financial 
Reports. The first audited Comprehensive Annual 
Financial Report was for the year ended June 30, 
1991, and the State Auditor issued an unqualified 
opinion on that report. 

The committee also has the following duties and 
responsibilities: 

Receive and review annual reports on the status 
of accounts receivable from the Department of 
Human Services and the State Developmental 
Center at Grafton. 
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Receive the State Fair Association's audit re
ports. 
Receive the annual audit report from corpora
tions receiving ethyl alcohol or methanol pro
duction subsidies. 
Contract for the audit of the State Auditor's 
office. 

STATE AUDITOR 
Audit of the State Auditor's Office 

North Dakota Century Code Section 54-10-04 re
quires the Legislative Assembly to provide for an 
audit of the State Auditor's office. The Legislative 
Council contracted with Eide Helmeke and Company, 
Certified Public Accountants, for an audit of the State 
Auditor's office for the years ended June 30, 1990 and 
1991. The firm presented its audit report at the 
committee's October 1991 meeting. In accordance 
with the terms of the contract between the Legislative 
Council and Eide Helmeke and Company, the firm 
reviewed the audit procedures and practices of the 
State Auditor's office. The findings of the review by 
Eide Helmeke and Company of the State Auditor's 
office's audit procedures and practices include the 
following: 

Some selected audit engagements indicated a 
lack of confirmation procedures, including 
receivables, accounts payable, and pension 
information. Eide Helmeke and Company rec
ommended that the State Auditor's office increase 
the use of confirmation procedures to obtain 
sufficient material for a reasonable basis for 
issuing an opinion regarding the financial state
ments. 
The State Auditor's office's use of spreadsheet 
and word processing capabilities of personal 
computers is limited. Eide Helmeke and Com-

. pany recommended that the State Auditor's 
office increase its use of personal computers for 
spreadsheet applications for its audit working 
papers and for word processing applications. 

Suggested Guidelines for Performing 
Audits of State Agencies 

In previous bienniums, the Legislative Audit and 
Fiscal Review Committee adopted guidelines for au
ditors performing audits of state agencies. During the 
1991-92 interim, the committee reaffirmed that au
dits are to be in compliance with these guidelines. The 
guidelines as revised by the committee require that 
the auditor in the audit report is to make specific 
statements regarding: 

1. Whether expenditures were made in accordance 
with legislative appropriations and other state 
fiscal requirements and restrictions. 

2. Whether revenues were accounted for properly. 
3. Whether financial controls and procedures are 

adequate. 
4. Whether the system of internal control was 

adequate and functioning effectively. 



5. Whether financial records and reports reconcile 
with those of state fiscal officers. 

6. Whether there was compliance with statutes, 
laws, rules, and regulations under which the 
agency was created and is functioning. 

7. Whether there was evidence of fraud or dishon
esty. 

8. Whether there were indications of lack of effi
ciency in financial operations and management 
ofthe agency. 

9. Whether actions have been taken by agency 
officials with respect to findings and recommen
dations set forth in the audit reports for preced
ing periods. 

10. Whether all activities ofthe agency were encom
passed within appropriations of specific amounts. 

11. Whether the agency has implemented the state
wide accounting and management information 
system including the cost allocation system. 

12. Whether the agency has developed budgets of 
actual anticipated expenditures and revenues 
on at least a quarterly basis and compares on at 
least a quarterly basis actual expenditures and 
revenues on the accrued basis to budgeted ex
penditures and revenues. 

The committee during the 1991-92 interim added 
point number 12 after reviewing survey results on 
state agency and institution budget monitoring prac
tices. Preparing quarterly reports comparing actual 
and budgeted expenditures and revenues on the ac
crual basis is necessary so that an agency is aware of 
its financial status during an interim. 

Comprehensive Annual Financial Reports 
North Dakota Century Code Section 54-10-01 re

quires the State Auditor to provide for the audit of the 
state's general purpose financial statements and a 
review of the material included in the Comprehensive 
Annual Financial Report. The committee received 
and reviewed the state's June 30, 1990, and June 30, 
1991, Comprehensive Annual Financial Reports. The 
first audited Comprehensive Annual Financial Re
port was for the year ended June 30, 1991, and the 
State Auditor issued an unqualified opinion on the 
report. The committee received information on how to 
best utilize the information contained in the Compre
hensive Annual Financial Report. The Comprehen
sive Annual Financial Report includes the following 
four sections: 

Introductory section. This section includes in
formation on the state's organizational struc
ture, the nature and scope of the services the 
state provides, the agencies included in the 
reporting entity, and a summary of the state's 
financial activities and the factors that influ
ence these activities. 
Financial section. This section includes the 
independent auditor's report, financial state
ments, and schedules and notes to the financial 
statements. 
Statistical section. This section includes statis
tical details providing information on the state's 
financial and economic conditions. 
Budgetary information. This section provides a 
comparison of budgeted and appropriated 
amounts to actual revenues and expenditures. 
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The Comprehensive Annual Financial Report con
tains the audited financial statements for state agen
cies including the elected officials. The individual 
audit reports for most state agencies beginning for the 
year ended June 30, 1991, do not include financial 
statements. The committee recommends that the 
June 30, 1992, audited Comprehensive Annual Fi
nancial Report be made available to the 1993 Legisla
tive Assembly as soon as possible. 

Performance Audits 
North Dakota Century Code Section 54-10-01 pro

vides that the State Auditor's office is to provide for 
performance audits of state agencies as determined 
necessary by the State Auditor or the Legislative 
Audit and Fiscal Review Committee. A performance 
audit must include a review of elements of compli
ance, economy and efficiency, and program results to 
determine whether an agency has complied with 
applicable laws and legislative intent and is manag
ing its resources efficiently, and whether the agency's 
programs are achieving desired results. 

The committee recommended that the State 
Auditor's office conduct performance audits of the 
following during the 1991-92 interim: 

1. Workers Compensation Bureau. 
2. Policies and regulations regarding distribution 

of state funds for human services programs, 
including basic care and general assistance. 

3. Department ofHuman Services' procedures and 
regulations regarding use of less than effective 
drugs and the Federal Drug Administration and 
Medicaid regulations regarding drugs. 

4. Policies and practices of the State Motor Vehicle 
Fleets. 

5. State computer and office equipment mainte
nance and lease contracts. 

6. A review of the state's duplication of services. 

Workers Compensation Bureau 
Performance Audit 

Committee Review 
The committee reviewed the performance audit of 

the Workers Compensation Bureau. The perfor
mance audit included the following recommenda
tions: 

The Boiler Inspection Division and the crime 
victims reparations program should be trans
ferred to other agencies that may be better 
suited to handle the programs. 
The bureau should determine if administering 
the occupational safety and health statistics 
federal grant is of a benefit to the agency. 
The bureau should review and expand its rate 
classification system to better reflect the degree 
of hazard involved in employment in North Da
kota. 
The bureau should separately classify munici
pal and county employees by occupation. 
The bureau should revise its merit rating calcu
lation so frequency and severity of losses are 
factored into an employer's merit rating. 
The bureau should establish policies and proce
dures that require claim analysts to document 
action in a claim file. 



To avoid duplicate payments, the bureau should: 
- Place documentation and vendor billings 

in chronological order. 
Review the payment file prior to payment 
authorization. 
Place an editing process in the computer 
system to recognize potential duplicate 
payments. 
Conduct periodic random testing to iden
tify duplicate payments. 

The Legislative Council's 1991-92 interim Indus
try, Business and Labor Committee was assigned a 
study to determine the feasibility and desirability of 
consolidating the Workers Compensation Bureau with 
Job Service North Dakota and the amount required to 
be appropriated from the general fund to impleme~t 
any consolidation. Please refer to the Industry, Busi
ness and Labor Committee's report for information on 
this study. 

Recommendations 
The Legislative Audit and Fiscal Review Commit

tee recommends House Bill No. 1046 that transfers 
the Boiler Inspection Division duties from the Work
ers Compensation Bureau to the Insurance 
Commissioner's Fire and Tornado Fund Division. 
The Fire and Tornado Fund Division plans on offering 
boiler and inspection insurance coverage beginning 
January 1, 1993, and believes that the duties of the 
Boiler Inspection Division will be an appropriate step 
in the coverage process. As a result, the Fire and 
Tornado Fund Division may be able to provide the 
same or expanded services at less cost. For the 1989-
91 biennium the Boiler Inspection Division expenses 
were $224,8~}4. or $109,628 more than the inspectio~ 
fee collections of $115,266. The performance audit 
indicated that the program should be transferred to 
prevent Workers Compensation Bureau resources 
from being used for functions that are not compatible 
with legislative intent for the Workers Compensation 
Bureau. It is recommended that the transfer of the 
Boiler Inspection Division include the related staff 
and inspection fee revenue. 

The committee recommends House Bill No. 104 7 to 
provide that the crime victims reparatio~s pr.o~?m 
be administered by the Parole and Probation DIVISIOn 
of the Department of Corrections and Rehabilitation 
rather than the Workers Compensation Bureau. The 
committee heard reports that indicated the crime 
victims reparations program is more compatible with 
the Parole and Probation Division than with the 
Workers Compensation Bureau. For the 1989-91 
biennium, the crime victims reparations program 
expenditures totaled $775,145 and revenue totaled 
$766,851. The performance audit indicated that the 
program should be transferred to prevent Workers 
Compensation Bureau resources from being used for 
functions that are not compatible with legislative 
intent for the Workers Compensation Bureau. The 
transfer will include the related staff and resources. 

Also the committee received the final report of the 
perfo~ance audit of the Department ofHuman.Ser
vices and status reports on the performance audits of 
Stau; Fleet Services and state leasing and mainte
nance contracts. The committee recommends that 
the State Auditor's office have these performance 
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audits completed and available for distribution to the 
1993 Legislative Assembly. 

Refer to the report of the Budget Committee on 
Human Services for committee action on the perfor
mance audit on the administration, mission and goals, 
and quality assurance of the Department of Human 
Services and refer to the Budget Committee on Gov
ernment Services report for committee action on the 
performance audit on the Department of Hu~an 
Services alcohol and drug abuse treatment semces, 
including privatization of programs. 

Other 
North Dakota Century Code Sections 1-08-02, 1-

08-03, 1-08-04, 15-10-12, and 25-01-10 and Consti~u
tion of North Dakota, Article X, Section 12, proVIde 
that moneys and property received by an agency or 
institution from a gift, grant, donation, or bequest 
must be used for the specific purposes for which they 
are donated or given. If no terms are imposed upon a 
gift, grant, donation, or bequest, it must be deposited 
in the state treasury or in some instances it may be 
used for the general maintenance of the entity. The 
committee reviewed audit reports that indicated in
stitutions were receiving bequests that did not in
clude specific terms for use and that the bequests 
were not being deposited in the state treasury or 
being used for the general maintenance of the institu
tion receiving the bequest. The committee passed a 
motion recommending that if restrictions are placed 
on a gift, grant, donation, or bequest, state agencies 
should obtain in writing a statement from donors 
containing the terms of the gift. 

The committee reviewed a report on the most 
common recommendations in state agency audit re
ports. The list was compiled from the State Auditor's 
office review of 23 audit reports completed between 
June 1991 and December 1991. Of the 23 audit 
reports, 11 audit reports contained no recommenda
tions and the following recommendations were con
tained in the other 12 audit reports: 

Number of 
Times the 

Recommendation 
Was Made Description of Recommendation 

3 
3 

2 

2 

1 

Fixed assets should be disposed of properly 
A yearend physical inventory should be 
taken 
Expenditures should be recorded in the 
proper fiscal year 
Accounting duties should be properly seg
regated 
Subrecipients of federal funds should be 
correctly monitored by the supervising 
agency 

1 Proper safekeeping of receipts should be 
maintained 

1 Prior authorization of outside checking 
accounts should be obtained 

1 Proper procedures for maintaining confer
ence checking accounts should be adminis
tered 

1 There should be no trading or swapping of 
goods or services 



Number of 
Times the 

Recommendation 
Was Made Description of Recommendation 

1 

1 

1 

1 

Office of Management and Budget pur
chasing procedures should be complied with 
Expenditures should be budgeted for un
der the appropriate line item 
All state moneys should be deposited with 
the State Treasurer 
Supporting documents for disbursements 
should be maintained on file 

The above list includes only the recommendations 
included in the written audit reports and does not 

include any findings or recommendations noted in the 
audit workpapers. 

OTHER COMMITIEE ACTION 
Accounts Receivable 

North Dakota Century Code Sections 25-04-17 and 
50-06.3-08 require that the Developmental Center at 
Grafton and State Hospital present a detailed report 
to the Legislative Audit and Fiscal Review Commit
tee of writeoffs of accounts receivable and the status 
of accounts receivable for each fiscal year. 

The committee accepted detailed reports on the 
amount ofthe accounts receivable written off during 
the 1991-92 interim. The amounts are as follows: 

Developmental Human 
State Center at Service 

Fiscal Year Hospital Grafton Centers Total 

1991 $10,227,664 $1,826,261 $37,747 $12,091,672 
1992 $8,658,075 $2 367 880 $50 753 $11076 708 

State of North Dakota Outstanding 
Indebtedness 

The State Auditor's office presented its report on 

North Dakota outstanding indebtedness as of June 30, 
1991. The following is the state's total outstanding 
indebtedness as of June 30, 1991: 

Pledged Full Faith Without the Pledged Full 
Date and Credit of the State Faith and Credit of the State Total 

June 30, 1991 $57,960,000 

Of the $968,193,068, $49.9 million relates to higher 
education revenue bonds, $466.6 million to housing 
revenue bonds, and $294.8 million to student loan 
revenue bonds. 

Lieutenant Governor Committee 
Membership - Recommendation 

The committee recommends House Bill No. 1048 to 
remove the Lieutenant Governor as a member of the 
Legislative Audit and Fiscal Review Committee and 
Budget Section. The committee indicated that an 
executive branch official should not be involved in 
legislative committee work and decisions. Also, the 
proposed bill will avoid situations in which the 
Lieutenant Governor would review audits of programs 
and activities under his or her control. The Lieuten
ant Governor was statutorily made the chairman of 
the Legislative Audit and Fiscal Review Committee 
when the position of Lieutenant Governor was part 
time and it was believed that by serving on the 
committee the Lieutenant Governor could become 
familiar with state government's financial activities. 
Now that the Lieutenant Governor is full time, mem
bership on the committee for this purpose is no longer 
necessary. 

Other 
The committee expressed its expectation that the 

State Auditor's office and private accounting firms 
report severance pay violations under North Dakota 
Century Code Section 54-14-04.3. The violations 
should be reported under point number 6 of the 
committee's points covered in the audit reports which 
asks if the agency or institution complied with stat-

159 

$968,193,068 $1,026,153,068 

utes, laws, rules, and regulations. The committee 
expects that the auditors use appropriate techniques 
to assure that employees, including those working 
outside the office, are working required hours and 
completing required work. Such techniques should 
help the auditors become aware of any violation of 
severance pay laws. 

The committee discourages the Board of Higher 
Education from granting tenure to administrative 
personnel, and encourages the Board of Higher Edu
cation to adopt a policy on tenure for administrative 
personnel. Although the committee recognizes situa
tions requiring an exception, committee members 
still believe the Board of Higher Education should 
develop and adopt a policy precluding tenure for 
administrative personnel. 

The committee received reports on the coverage 
provided by the state bonding fund, theN orth Dakota 
School of Medicine's liability insurance, and the tim
ing of state agencies grant line item transfers. 

The June 30, 1992, Secretary of State audit report 
contained findings indicating that the department 
exceeded its line item budget authority and its need to 
improve its fiscal controls. At its last meeting, the 
committee agreed not to review the audit report, 
although some concerns were expressed concerning 
that report. 

Also, pursuant to NDCC Section 10-23-03.2, the 
committee is to receive the audit reports from corpo
rations receiving ethyl alcohol or methanol produc
tion subsidies. During the 1991-92 interim, the 
committee did not receive any audit reports from 
corporations receiving ethyl alcohol or methanol pro
duction subsidies. 



LEGISLATIVE MANAGEMENT COMMITTEE 
The Legislative Council delegated to the Legisla

tive Management Committee the authority of the 
Legislative Council under North Dakota Century 
Code (NDCC) Section 54-35-11 to make necessary 
arrangements to facilitate the proper convening and 
operation of the Legislative Assembly. Legislative 
rules are also reviewed and updated under this au
thority. The Legislative Council also directed the 
committee to study the issue of a long-distance tele
phone policy as it applies to legislators. The Legisla
tive Council delegated to the committee: (1) the 
responsibility for administering 1985 Session Laws, 
Chapter 77; 1987 Session Laws, Chapter 29; and 1989 
Session Laws, Chapter 25 (appropriations for im
provements to the legislative wing of the State Capi
tol); (2) the power and duty of the Legislative Council 
under NDCC Section 54-35-02 to determine access to 
legislative information services and impose fees for 
providing such services and copies oflegislative docu
ments, and to control the use of the legislative cham
bers and permanent displays in Memorial Hall; and 
(3) the authority of the Legislative Council under 
NDCC Section 46-02-04 to determine the contents of 
contracts for printing of legislative bills and resolu
tions and journals. 

Committee members were Senators William S. 
Heigaard (Chairman), Jim Dotzenrod, William G. 
Goetz, Tish Kelly, Corliss Mushik, Gary J. Nelson, 
David E. Nething, and Dan Wogsland and Represen
tatives Ronald A. Anderson, Roy Hausauer, Richard 
Kloubec, William E. Kretschmar, John Schneider, 
Scott B. Stofferahn, and Ben Tollefson. 

The committee submitted the "SPECIAL SESSION 
ARRANGEMENTS" portion of this report to the Leg
islative Council at the special meeting of the Council 
in October 1991. The Council accepted the report 
submitted in October 1991 for submission to the 52nd 
Legislative Assembly meeting in special session in 
November 1991. The committee submitted there
mainder of the report to the Legislative Council at the 
biennial meeting of the Council in November 1992. 
The Council accepted the report for submission to the 
53rd Legislative Assembly. 

LEGISLATIVE RULES 
The committee continued its tradition of reviewing 

and updating legislative rules. The committee dis
tributed a 1991legislative process questionnaire to 
all legislators. The survey asked specific questions on 
legislative procedures and also requested comments 
on how to improve the legislative process. The results 
of the survey are referred to throughout this report. 

Order of Motion 
The committee compared the Senate and House 

rules and discovered Senate Rule 312 refers to a 
motion to postpone indefinitely. Senate and House 
Rules 312list the precedence of motions in determin
ing when they are to be received. The reference to a 
motion for indefinite postponement refers back to 
before the 1975-76 interim, when the Legislative 
Procedure and Arrangements Committee recom
mended replacing a motion for indefinite postpone-
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ment with a motion for do not pass. Since 1977, 
references to indefinite postponement have been re
moved or replaced, as appropriate, when discovered 
in the rules. The committee recommends amendment 
of Senate Rule 312 to eliminate the reference to a 
motion to postpone indefinitely. The committee also 
recommends amendment of Senate and House 
Rules 312 to separate a motion to refer or amend into 
a motion to refer and a motion to amend in order to 
clarify any ambiguity as to the precedence of either 
motion. 

Votes Required for Certain Questions 
Senate and House Rules 318list votes required for 

various questions. The committee discovered the 
listings of questions requiring a majority or two
thirds vote of the members-elect do not include refer
ence to adoptions of propositions of a divided question 
as provided by Senate and House Rules 319. Senate 
and House Rules 319 provide that each division of a 
divided question requires the same vote for adoption 
that the division would require if it stood alone. 
Under this rule, some propositions of a divided ques
tion may require a majority vote of the members-elect 
or a two-thirds vote of the members-elect. The com
mittee recommends amendment of Senate and House 
Rules 318(1), (2), and (4) to include in the listings 
reference to adoption of propositions of a divided 
question if the division would require a majority vote 
of the members present, a majority vote of the mem
bers-elect, or a two-thirds vote of the members-elect, 
as appropriate. 

Referral to Appropriations Committee 
The committee considered whether bills having a 

fiscal impact should be required to be referred or 
rereferred to the Appropriations Committee. The 
committee also reviewed the procedure for handling a 
bill that has a fiscal impact, that received a do not pass 
report, and that passed. During the 1991legislative 
session, when such a situation occurred in the House, 
the House reconsidered the bill and referred it to the 
Appropriations Committee. 

A member of the committee also suggested there be 
a rule on rereferral to the Appropriations Committee 
of a bill with a fiscal note indicating a fiscal impact. 
Under Senate and House Rules 330(1) and 501(2), 
bills appropriating $5,000 or more must be referred or 
rereferred to the Appropriations Committee before 
final action by either house. The rules do not require 
referral or rereferral to the Appropriations Commit
tee of any measure to which is attached a fiscal note 
indicating the measure does have a fiscal impact. 
Committee members reviewed examples of fiscal notes 
prepared during the 1991 session and expressed con
cern over the range of information provided in fiscal 
notes as well as the credibility of fiscal notes. The 
committee determined that the rules should be more 
specific as to what is to be addressed by a fiscal note, 
especially when effective dates of bills are postponed 
so as to reduce or eliminate the short-term fiscal 
impact of a bill. 

The committee recommends amendment of Senate 



and House Rules 330 to provide that (1) every mea
sure to which is attached a fiscal note stating that the 
measure has an effect of $50,000 or more on the 
appropriation for a state agency or department must 
be rereferred to and acted on by the Appropriations 
Committee and (2) a measure required to be referred 
or rereferred to the Appropriations Committee which 
received a do not pass recommendation from a com
mittee and which then is passed by the house is 
deemed reconsidered and must be referred to and 
acted on by the Appropriations Committee if it has not 
been so referred before passage; amendment of Sen
ate and House Rules 501(2) to replace the description 
of measures to be referred to the Appropriations 
Committee with a reference to measures that are to be 
referred or rereferred under Senate or House Rule 
330, as appropriate; and amendment of Joint Rule 501 
to require fiscal notes to state impact in dollar amounts, 
identify the impact on revenues and expenditures, 
identify the impact for the current, upcoming, and 
next succeeding bienniums, and identify the effect on 
the appropriation for the state agency or department 
for the current, upcoming, and next succeeding bien
niums. 

Rereferral to Committee 
The committee reviewed the procedure followed 

when a committee report is for do pass and rereferral 
to another committee. The question was raised 
whether there should be a vote on the do pass recom
mendation and then rereferral or whether the mea
sure should just be rereferred. Senate and House 
Rules 601(2){e) provide that if the committee report is 
for amendment and then rereferral to another com
mittee, the measure must be rereferred to the appro
priate committee after adoption or rejection of the 
amendment. The committee recommends creation of 
new Senate and House rules to require a measure 
that is to be rereferred as the result of a committee 
report or legislative rules to be rereferred after action 
on any amendment recommended by the committee 
report or before any vote on the committee report if no 
amendment is recommended. When the report of the 
committee ofrereferral is presented to the house, the 
presiding officer is to announce every report that was 
made on that measure. 

Recorded Roll Call Votes 
The committee discussed whether the final dispo

sition of any resolution providing for the expenditure 
of money, e.g., the resolution designating legislative 
employees and rates of pay, should be by roll call vote. 
By tradition, roll call votes have been taken on such 
resolutions. The committee recommends amend
ment of Senate and House Rules 339 to provide for a 
roll call vote on any resolution that provides for the 
expenditure of money. 

Return of Amended Measure 
The committee discussed whether the rules should 

provide a procedure for handling a measure amended 
by the other house and returned to the house of origin. 
Various procedures have been followed, and during 
the 1991 session questions were raised concerning 
whether a measure should be referred to the full 
committee or to the chairman of the committee for a 
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determination of whether to concur in amendments 
by the other house. Referral of the measure to the full 
committee would protect the interests of the minority, 
but this could also result in the minority controlling a 
recommendation with respect to a committee that is 
equally balanced or weighted to the minority. The 
committee recommends creation of new Senate and 
House rules to provide that upon the return to the 
house of origin of a measure that was amended and 
passed by the other house, the presiding officer is to 
refer the measure to the chairman of the standing 
committee that reported the bill or resolution to the 
original house. The proposed rule leaves open the 
question of which committee chairman should be 
involved if the measure had been rereferred to a 
second committee. 

Concurrence in Amendments 
The committee reviewed the procedure followed to 

place measures upon which a motion to concur in 
amendments adopted by the other house has pre
vailed on the 11th order so they may be taken up the 
same legislative day. The committee reviewed a 
proposal to provide for placement on the calendar for 
second reading and final passage upon adoption of a 
motion to concur in amendments adopted by the other 
house and to allow action on the measure immedi
ately after placement on the calendar. It was discov
ered that this procedure has been followed when the 
amendments have been fully explained during the 
explanation of the rationale for the motion to concur. 
The committee recommends creation of new Senate 
and House rules to provide that upon adoption of a 
motion to concur in amendments adopted by the other 
house and explained to the house of origin, the mea
sure must be placed on the calendar for second read
ing and final passage and may be acted on immediately 
after placement on the calendar. 

Sponsors of Measures 
The committee reviewed the numerical limitations 

on individual sponsors of measures. Senate and 
House Rules 401(2) and 404(2) allow up to three 
sponsors from each house for measures jointly spon
sored by members from both houses. Senate and 
House Rules 404(2) allow not more than five mem
bers of one house to sponsor a measure. The commit
tee recommends amendment of Senate and House 
Rules 401(2) and 404(2) to provide that a bill or 
resolution may not have more than six members of the 
Legislative Assembly as sponsors, regardless of 
whether the members are senators or representa
tives. 

Introduction Deadlines 
The committee reviewed a proposal to move the 

deadlines for introducing bills to the fifth, lOth, and 
15th legislative days. The 1991 Legislative Assembly 
convened on Monday, January 7, 1991, pursuant to 
the selection of that date by the Legislative Council 
under NDCC Section 54-03-02. The date for conven
ing the 1993 Legislative Assembly is Tuesday, Janu
ary 5, 1993. For the 1991 session, the bill introduction 
deadlines were changed so the various deadlines 
would fall on Mondays. The committee determined 
that a bill introduction deadline should continue to 



fall on Monday. The committee recommends amend
ment of Senate and House Rules 402(1) to provide the 
deadlines for introducing bills would fall on the fifth, 
lOth, and 15th legislative days, as appropriate. The 
committee also recommends amendment of Senate 
Rule 401(1) to reflect the limit on the number of bills 
a member may introduce after the lOth legislative 
day, which was reflected in House Rule 401(1) in 
1991, and amendment of Joint Rule 203(1) to avoid 
conflicts with the actual bill introduction deadlines, 
which have varied since 1989. 

Committee Jurisdiction and Names 
The committee reviewed the effect the reduction in 

size of the 1993 Legislative Assembly would have on 
rules requirements for specific numbers of members 
to cause action to be taken, as well as the effect on the 
size of each standing committee. The committee 
reviewed the subject matter descriptions for the stand
ing committees, and focused on the jurisdictions of the 
State and Federal Government Committees and the 
Human Services and Veterans Affairs Committees. 
Although more measures are referred to the State and 
Federal Government Committees than to the Human 
Services and Veterans Affairs Committees, more roll 
call votes are taken by the Human Services and 
Veterans Affairs Committees than by the State and 
Federal Government Committees. The committee 
determined that the subject matters of"immigration 
and statistics," "temperance," and "Director of Insti
tutions" are obsolete and the transfer of veterans' 
matters to the State and Federal Government Com
mittees could assist in evening the workloads be
tween the two committees. It was also noted that a 
major subject area of the State and Federal Govern
ment Committees is pensions and benefits. The 
committee recommends amendment of Senate and 
House Rules 501(3) and (4) to rename the Human 
Services and Veterans Affairs Committees as the 
Human Services Committees, to remove matters af
fecting temperance and the military and veterans 
from the specific listing of subject matters under the 
Human Services Committees, to rename the State 
and Federal Government Committees as the Govern
ment and Veterans Affairs Committees, to remove 
matters affecting immigration and statistics and the 
Director of Institutions from the specific listing of 
subject matters under the Government and Veterans 
Affairs Committees, and to add matters affecting the 
military and veterans and government pensions and 
benefits to the listing of subject matters of the Gov
ernment and Veterans Affairs Committees. 

Rereferral of Amendments to 
Appropriations Committee 

The committee discussed the procedure followed 
by the House during the 1991 session when some 
committee reports for amendment and do not pass did 
not provide for rereferral to the Appropriations Com
mittee if the amendments affected appropriations. If 
the report did not provide for rereferral, the rereferral 
was made by motion. The committee recommends 
amendment of Senate and House Rules 601(2)(e) to 
require rereferral of a measure to the Appropriations 
Committee ifit is properly the subject ofthe rereferral, 
regardless of whether the report provides forrereferral. 
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Placement on Calendar After Action on 
Amendment 

The committee reviewed a question by Lt. Gover
nor Lloyd Omdahl on whether placement of a mea
sure on the calendar immediately after action is taken 
on the amendment results in immediate consider
ation or placement at the foot of the calendar. The 
committee determined that immediate action would 
result in a much more orderly flow of business. The 
committee recommends amendment of Senate and 
House Rules 601(2)(g) to provide that a measure 
placed on the calendar immediately after action is 
taken on the amendment may be acted on immedi
ately. 

Divided Committee Reports 
The committee discussed the procedure that should 

be followed when there are majority and minority 
reports on a measure, and the question is which one 
should be considered first. Senate and House 
Rules 601(3) provide the procedure for handling di
vided reports if one report is for amendment and the 
otherisfordonotpass. SenateandHouseRules 602(3) 
provide the procedure for considering divided reports 
recommending two or more amendments. Although 
divided reports are rare in the Senate, the procedure 
followed by the House is that the presiding officer 
announces the effect of passage of a majority report on 
any minority reports. In addition, the House has 
allowed use of a motion to substitute a minority report 
for the majority report. The committee determined 
that the procedure followed for divided reports recom
mending two or more amendments should be ex
tended to any report regardless of whether 
amendments are recommended. The committee rec
ommends amendment ofSenate and House Rules 602 
to provide for consideration of majority reports before 
consideration of minority reports and consideration of 
minority reports in accordance with the number of 
committee members signing the reports. 

Transmittal of Bills with Emergency 
Clauses 

The committee discussed whether the rules should 
ensure that an emergency clause drops off a bill if the 
requisite vote is not attained. Under current practice, 
a bill that contains an emergency clause and which 
passes the house of origin without the requisite vote 
to carry the emergency clause is retyped without the 
emergency clause before transmittal to the other 
house. A bill that contains an emergency clause and 
passes the second house without the requisite two
thirds vote is not retyped to remove the emergency 
clause before returning to the house of origin. Before 
enrollment, the vote tallies are checked to make sure 
that a bill containing an emergency clause has re
ceived the requisite two-thirds vote of each house. 

The committee reviewed a 1927 North Dakota 
Supreme Court decision, State ex rei. Sorlie v. 
Steen, that determined that failure to secure a two
thirds vote is not an "amendment" and thus the 
emergency clause is not dropped from a bill. The 
committee determined that any confusion on this 
issue would be clarified by a specific rule. The com
mittee recommends creation of a joint rule to provide 



that if a bill with an emergency clause has passed 
without the vote required to carry the emergency 
clause, the bill must be transmitted to the other house 
without the emergency clause. 

Consent Calendar 
The committee discussed procedures that could 

improve the flow oflegislative work. The committee 
determined that concurrent resolutions directing 
Legislative Council studies could be placed automati
cally on the consent calendar if those resolutions 
received a do pass or do pass as amended recommen
dation. 

Because of the extensive use ofthe consent calen
dar by the House in approving amendments on sixth 
order during the 1991 session, the committee re
viewed the procedure followed by the House in placing 
amendments on the consent calendar and removing 
any amendment from the consent calendar upon 
objection of any member. Although not specifically 
provided for in the rules, such a procedure has been 
determined to enhance the flow of work in the House 
as well as speed the approval of noncontroversial 
items. The committee reviewed the requirements of 
Joint Rule 206 that one-third of the members-elect 
must object in order to remove any uncontested item 
from the consent calendar, but only one member is 
needed to remove any contested resolution from the 
consent calendar. The committee determined that 
there is no valid reason for distinguishing between 
uncontested and contested items, and any member 
should be able to have an item removed from the 
consent calendar. 

The committee recommends amendment of Joint 
Rule 206 to provide for placement of every Legislative 
Council study resolution that receives a "do pass" or 
"do pass as amended" recommendation on the consent 
calendar regardless of whether the committee report 
recommends placement on the consent calendar, and 
to provide that upon objection of any member to the 
placement of any item on the consent calendar, the 
item would be taken off the consent calendar. 

Conference Committee Reports 
The committee compared the procedure provided 

in Joint Rule 301 with the actual procedure followed 
in acting on conference committee reports. The com
mittee determined that the rule should reflect prac
tice. The committee recommends amendment of 
Joint Rule 301(6) and (7) to provide that the house of 
possession is to act on the conference committee 
report and proceed to take action on the bill or resolu
tion and then transmit the bill or resolution, if appro
priate, to the other house for action. 

be imposed at this time. The committee did determine 
that there should be a fee for certain legislative 
documents placed in the boxes and those fees are 
described elsewhere in this report. The committee 
recommends amendment of Joint Rule 603 to provide 
that only one copy of each bill and resolution is to be 
placed in a box, and then only after payment of the 
appropriate fee. Persons who personally request a 
limited number of specific bills and resolutions may 
receive up to five copies of those items. 

Sexual Harassment Policy 
The committee discussed whether the Legislative 

Assembly should have a policy concerning sexual 
harassment. A major issue was whether a policy of 
not condoning sexual harassment should be in the 
legislative rules, published in the journals, announced 
by the presiding officers, or contained in a resolution. 
The committee recommends creation of Joint Rule 
901 to adopt the policy that sexual harassment will 
not be tolerated and to define sexual harassment. 
Adoption of this policy in the form of a rule is intended 
to give a strong indication of the seriousness of sexual 
harassment as well as to provide a "permanent" 
means to inform legislators of the policy through 
requiring a vote on the policy and publishing the 
policy in the rules manual. The rule does not provide 
a procedure for handling complaints of sexual harass
ment. The committee determined the legislative 
leadership should be responsible for determining the 
appropriate response for each situation. 

Other Rules Proposals Considered 
The committee reviewed several other proposed 

rules amendments. These included (1) amendment of 
SenateandHouseRules 101 toprovideforeachhouse 
to convene at 8:00 a.m., call roll, and recess until 
1:00 p.m.; (2) amendment of Senate and House 
Rules 204(3) and 501(5) to eliminate the Committees 
on Correction and Revision of the Journal and have 
corrections and revisions announced by the presiding 
officers;(3) amendmentofSenateandHouseRules 306 
to limit to five minutes the total speaking time of a 
member on the same subject; (4) amendment of Sen
ate and House Rules 324 to provide that no joint rule 
could be suspended without notice to the other house 
and no amendment to a rule could be made unless the 
rule was first reconsidered; (5) amendment of Senate 
andHouseRules 318(4)andcreationofJointRule 104 
to provide that after adoption a joint rule could be 
amended, suspended, or repealed only with a concur
rence of two-thirds majority of the members-elect of 
each house; (6) amendment of Senate and House 
Rules 328 and Joint Rule 501 to provide that except 
for a bill or resolution first referred to the Appropria-

Distribution of Bills, Resolutions, and tions Committee, a bill or resolution for which a fiscal 
Journals note is required under Joint Rule 501 could not be 

The committee reviewed the practice of setting referred to committee until the fiscal note had been 
aside boxes in the joint bill and journal room for the attached to that bill or resolution and that the presid-
placement of copies of bills, resolutions, journals, ing officer would determine whether a fiscal note is 
calendars, committee hearing schedules, and bill sta- required, rather than the Legislative Council; (7) cre-
tus reports. The boxes are available to state agencies ation of Senate and House rules to provide for the 
and other public and private entities on a first-come, committee of referral to consider measures required 
first-served basis. The committee discussed the prac- to be rereferred to the Appropriations Committee 
tice of providing "free" boxes in the joint bill and during the first or second week following referral, 
journal room, but determined that no charge should depending on whether the referral is made before or 
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after notice ofhearings is delivered; (8) amendment of 
Senate and House Rules 506 to increase from 21 to 26 
the number of legislative days a measure could be 
held in committee; (9) amendment of Senate and 
House Rules 601(2)(a) to provide that without objec
tion, proposed amendments on the sixth order would 
be voted on in a single vote and if any member objected 
to voting on a proposed amendment with other pro
posed amendments in a single vote, that amendment 
would be voted on as a separate item (which was the 
procedure followed by the House during the 1989 and 
1991 sessions); (10) amendment of Joint Rule 103 to 
provide that messages would have to be delivered to 
the presiding officer without announcement and the 
presiding officer could direct the Secretary or Chief 
Clerk to announce the message on the appropriate 
orderofbusiness; and (11) creationofJointRule 601(8) 
to provide that if the conference committee report was 
not adopted, the conference committee would be dis
charged and a message to that effect would be sent to 
the other house and if the other house had not acted 
on the report the conference committee of that house 
would be discharged. After discussing the impact of 
the proposals on current procedures, the committee 
either specifically rejected or took no action on each 
proposal. 

Rules Manual 
The committee reviewed a proposal to reprint the 

rules and committees handbook. Under the proposal, 
the entire rules manual would be reprinted, with 
appropriate grammatical and style changes. The rules 
would be reordered and renumbered as appropriate, 
colored pages would distinguish various sections of 
the rules manual, the manual would have a consoli
dated index, and the current size and binding style 
would be retained (although the size of print would be 
enlarged to assist readability). The committee deter
mined that the rules manual should be reprinted as 
proposed. 

JOURNAL ENTRY RULE 
Background 

Senate Bill No. 2324 (1991) passed the Senate on 
February 14, 1991. 

The House amended the bill but the Senate did not 
concur in the House amendments. After three confer
ence committees were appointed and two conference 
committee reports were rejected, the bill passed the 
House on Aprilll, 1991, in exactly the form as it had 
passed the Senate. Unfortunately, the bill was incor-

the affected law, NDCC Section 54-06-14. 
On July 26, 1991, the Attorney General issued an 

opinion that the corrected enrolled bill was not consti
tutionally adopted and was void. 

Journal Entry Rule v. Enrolled Bill Rule 
In determining the validity of an enrolled bill that 

conflicts with entries in the journal, states have 
generally followed either the enrolled bill rule or the 
journal entry rule. The enrolled bill rule provides that 
the enrolled bill is conclusively the law and no evi
dence to the contrary may be considered. The journal 
entry rule provides that an enrolled bill will be pre
sumed valid but the presumption is not conclusive 
and may be overcome by the evidence from the jour
nals. 

In 1919 theN orth Dakota Supreme Court, in State 
v. Schultz, adopted the journal entry rule. In 1927 
the court reaffirmed the journal entry rule in State 
ex rel. Sorlie v. Steen, and these cases had been 
cited in Attorney General opinions issued before the 
1991 opinion. 

The committee reviewed North Dakota Supreme 
Court opinions upholding the fundamental principle 
in statutory construction that courts do their utmost 
to determine and uphold the intent of the Legislative 
Assembly. The committee also reviewed North Da
kota Supreme Court decisions stating that an act of 
the Legislative Assembly is presumed to be valid, any 
doubt as to the constitutionality of an act must, where 
possible, be resolved in favor of constitutionality, and 
a statute will not be declared void by the courts unless 
the invalidity is beyond reasonable doubt. 

The committee discussed problems that could arise 
if enactments of the Legislative Assembly which have 
been incorrectly enrolled cannot be corrected. Con
cern was expressed over the possibility of an applica
tion of the 1991 Attorney General's opinion to bills 
that were incorrectly enrolled in the past, but were 
corrected according to the line of authority estab
lished since the 1919 Supreme Court decision adopt
ing the journal entry rule. 

As a result of the concern over the possible ramifi
cations of the Attorney General's opinion, the Legis
lative Assembly in special session, November 4-8, 
1991, enacted Senate Bill No. 2600 to reenact NDCC 
Section 54-06-14 as it was amended by the 52nd 
Legislative Assembly, compiled in the 1991 Session 
Laws, and printed in the 1991 supplement to the 
North Dakota Century Code. 

rectlyenrolledtoincludeconferencecommitteeamend- Recommended Bill 
ments that were not included in the final conference The committee recommends House Bill No. 1049 to 
committee report. The incorrectly enrolled bill was provide that a bill or resolution passed by the Senate 
signed by the President of the Senate and the Speaker and House of Representatives as evidenced by the 
of the House and delivered to the Governor on Friday, journals of the Senate and House is presumed to be 
April12, 1991. The incorrectly enrolled bill was the bill or resolution signed by the presiding officers, 
signed by the Governor on Tuesday, April16, and presented to the Governor, and filed with the Secre-
filed with the Secretary ofState on Thursday, April 18. · tary of State. If there is a difference between versions 

When an error in the enrolled bill was discovered of a bill, the Legislative Council staff is to direct the 
and after consulting with the Governor's staff, the publisher of the code to publish the law as evidenced 
Legislative Council staff provided a corrected copy of by the journals. The law as published must be 
the enrolled bill to the Governor's office and to the presumed valid until determined otherwise by an 
Secretary of State's office. The 1991 Session Laws appropriate court. The bill is intended to address the 
and the supplement to the North Dakota Century situation when a mistake in an enrolled measure is 
Code were published using the corrected version of corrected to reflect the text as amended and approved 
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by each house of the Legislative Assembly as con
tained and recorded in the journals. The presumption 
of validity is intended to reinforce the role of the 
judiciary in determining whether statutes are in
valid. The presumption may be contravened by evi
dence but that decision may only be by a court. 

LONG-DISTANCE TELEPHONE POLICY 
APPLICABLE TO LEGISLATORS 

Background 
The Legislative Council directed the committee to 

develop a policy on long-distance calls by legislators. 
This directive resulted from a report to the Legisla
tive Council describing problems resulting from legis
lators calling the Legislative Council office through 
the inservice WATS line and asking the staff to 
transfer the call to an outgoing interstate WATS line. 
The Legislative Council prohibited the practice of 
transferring calls to an outgoing interstate WATS 
line until another policy is developed and referred the 
issue to the Legislative Management Committee for 
study. 

Committee Considerations 
The committee reviewed the existing policies ap

plicable to long-distance calls by legislators. During 
a legislative session, legislators have access to in
state WATS lines through telephones on the floor of 
each chamber as well as in the legislative study 
rooms. During the interim, members of the Legisla
tive Council as well as chairmen of interim commit
tees receive credit cards for use in making telephone 
calls related to legislative service. 

During the interim, an incoming WATS line is 
provided for use by legislators in calling the State 
Capitol. As of September 1, 1992, the responsibility 
for answering the incoming W ATS line was trans
ferred from the switchboard operator at the Informa
tion Services Division to the Legislative Council office. 
Under current telephone service provided by the 
Information Services Division, 1-800 service is pro
vided at a cost of 14 cents per minute. Calls placed 
through state credit cards cost 15 cents per minute 
during the day and 12.6 cents per minute during the 
evening. There is also a 1.29 cents per call surcharge. 

The committee discussed two alternatives for pro
viding for long-distance calls by legislators-issue 
credit cards to all members of the Legislative Assem
bly and cancel the incoming WATS line, or allow 
legislators to voucher telephone expenses in the same 
manner that other state employees voucher expenses 
for legitimate state business. The committee also 
discussed the circumstances affecting use of long
distance calls by legislators in talking with constitu
ents, i.e., calls within an urban district may not result 
in a long-distance charge but calls to most constitu
ents within a rural district may result in long-dis
tance charges. The committee also discussed the 
difficulties in distinguishing between calls related to 
legislative service and calls related to political mat
ters. 

transferring calls to any outgoing WATS line, regard
less of whether the line is an intrastate or interstate 
WATS line. 

SESSION ARRANGEMENTS 
Legislator's Automated Work Station 

(LAWS) System 
During the 1985-86 interim, a proposal was made 

to the Legislative Procedure and Arrangements Com
mittee with respect to the possibility of replacing 
legislators' bill racks with personal computer termi
nals. Representatives of IBM spent a day in each 
chamber during the 1987 session, interviewed legis
lators, and sat with legislators on the floor. During 
this review, it was found that legislators use bill racks 
to place notes on bills, note votes taken, add personal 
notes, and place telephone messages with the bills. 

During the 1987-88 interim, the Legislative Proce
dure and Arrangements Committee approved plans 
for development of the LAWS system on a pilot project 
basis for the 1989 session. The system contained four 
basic components-bill status, committee hearings, 
daily calendar, and personal services (which included 
telephone messages received by the telephone atten
dants). Four personal computer terminals were placed 
in each chamber during the 1989 session. The 1989 
Annual Report of IBM referred to this system as an 
innovative use of computer equipment to enable leg
islators to track bills, revisions, and amendments 
more efficiently. 

During the 1989-90 interim, the Legislative Man
agement Committee approved enhancements of the 
LAWS system to allow display of the full text of a bill 
page on one screen; access to individual roll call votes 
from almost every screen; faster access to move about 
the system; display of the current text of measures 
being considered on the calendar through use of the 
voting system, with the legislator merely pressing a 
designated key; computer searches of the Century 
Code; use of electronic mail to send messages to other 
legislators with work stations; word processing capa
bility; spreadsheet capability; and storage of tele
phone messages in caller sequence. For the 1991 
session the committee approved expansion of the 
system to 24 work stations in the chambers, with 16 
in the House and eight in the Senate. 

The committee reviewed the results of a question
naire given to all legislators who participated in the 
1991 LAWS system. All legislators who participated 
in the system during the 1991 session thought the 
system should be continued and expanded to include 
more members. All participants requested participa
tion in the system during the 1993 session. In con
tinuing the policy that the LAWS system should be 
implemented on a controlled growth basis, with usage 
voluntary and participation assigned through the 
caucuses, the committee approved expansion of the 
system to 50 work stations in the chambers, with 33 
in the House and 17 in the Senate, as well as a 
terminal and printer in each of the Majority and 
Minority Leaders' offices. 

Recommendation Bill Summaries 
The committee recommends that the Legislative The committee reviewed a suggestion by the Secre-

Council adopt a policy that prohibits the practice of tary of the Senate which was to review the daily 
165 



documents that are printed and distributed to legis
lators and the desk force and, in particular, whether 
the bill summaries should be eliminated because they 
appear not to be used by anyone. The committee 
discussed the fact that many bill summaries are out 
of date by the time of distribution and a substantial 
amount of staff time goes into the preparation of bill 
summaries. The committee determined that elimina
tion of the bill summaries would help in reducing a 
very heavy workload in the evenings. The committee 
recommends that the Legislative Council staff no 
longer provide bill summaries for the Legislative 
Assembly nor provide bill summaries on a regular 
basis to individual legislators. 

Resolution Numbers 
The committee reviewed a suggestion that the 

numbering of House and Senate resolutions and me
morial resolutions be consistent with the numbering 
of concurrent resolutions. The proposal was to assist 
in the development of the enhanced bill drafting and 
journal reporting system being developed for use by 
the Legislative Council and the Legislative Assembly. 
The committee approved the proposal for four-digit 
numbering of all types of resolutions, e.g., numbering 
would start at 3001 for House concurrent resolutions, 
4001 for Senate concurrent resolutions, 5001 for House 
resolutions, 6001 for Senate resolutions, 7001 for 
House memorial resolutions, and 8001 for Senate 
memorial resolutions, and, if necessary, 7501 for 
House concurrent memorial resolutions and 8501 for 
Senate concurrent memorial resolutions. 

Journal Distribution Policy 
The committee approved continuation ofthe policy 

initiated in 1985 to the effect that legislators would 
not be asked to fill out a list of persons who are to 
receive daily journals but that legislators upon re
quest may have daily journals sent to as many as 15 
persons. 

Incoming W ATS Lines 
The committee reviewed information on the usage 

of the six incoming W ATS lines provided during the 
1991 session for residents in the state to contact 
legislators or obtain information concerning legisla
tive proposals. The information indicated six lines 
are adequate for handling the volume of calls received 
by the telephone attendants. The information also 
indicated that calls were received from outside the 
state. The committee recommends no changes in the 
incoming WATS line service, other than restricting 
the service to residents in the state as much as 
practicable. 

Legislative Internship Program 
Since 1969 the Legislative Assembly has spon

sored a legislative internship program in cooperation 
with the law and graduate schools at the University 
of North Dakota and the graduate school at North 
Dakota State University. The legislative internship 
program has provided the Legislative Assembly with 
the assistance of law school students and graduate 
school students for a variety of tasks, and has pro
vided the students with a valuable educational expe
rience. The allocation of interns among the three 
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programs is six from the School of Law, four from the 
Department of Political Science at the University of 
North Dakota, and six from the graduate program at 
North Dakota State University. Ten interns are 
assigned to committees, one is assigned to each of the 
four caucuses, and two are assigned to the Legislative 
Council office. 

As a result of concerns with respect to possible 
problems with accreditation of the law school by the 
American Bar Association if law school students re
ceive compensation for participating in the intern
ship program, the program was converted to a 
fellowship program in 1989. An intern who completes 
the regular term of internship receives a stipend and 
an intern who continues service beyond this regular 
term receives compensation for additional service. 

The committee reviewed the program and approved 
its continuation for the 1993 Legislative Assembly. 
The interns will receive training and orientation by 
the Legislative Council staff and will be given their 
assignments prior to the session. 

Legislative Tour Guide Program 
For the past eight legislative sessions there has 

been a tour guide program to coordinate tours of the 
Legislative Assembly by high school groups. The tour 
guide program is extensively used by high school 
groups during the session, and other groups have 
been placed on the tour schedule at their request. 
Since 1987 two tour guides have been hired due to the 
heavy workload in scheduling tour groups. The com
mittee approved the continuation of the legislative 
tour guide program for the 1993 session. 

Appropriations Bills 
The committee received a request from the Office of 

Management and Budget relating to the preparation 
of appropriations bills in time for the organizational 
session. Under NDCC Section 54-44.1-07 budget 
data information prescribed by NDCC Section 54-
44.1-06 is to be presented to the Legislative Assembly 
at the organizational session. Under Section 54-44.1-
06 budget data information includes the appropria
tions bills embodying the budget data and 
recommendations of the Governor for appropriations 
for the next biennium. The Office ofManagement and 
Budget prepares the appropriations bills, but the 
Office of Management and Budget reported to the 
committee that the office could not meet the organiza
tional session deadline for the preparation of bills. 
The committee recommends the Legislative Council 
staffbe requested to receive appropriations bills imple
menting the Governor's budget for prefiling after the 
statutory deadline but by December 18. 

Session Employment Coordinators 
The committee approved the hiring of personnel 

representing the two major political parties to receive 
and coordinate the handling of applications for ses
sion employment. 

Session Employee Orientation and Training 
The committee considered whether session em

ployees should be provided orientation and training 
similar to that provided immediately before the con-



vening ofthe 1991 Legislative Assembly. Committee 
members expressed support for training that would 
further enhance the ability of the Legislative Assem
bly to start the legislative process as early as possible. 

The committee authorized the Legislative Council 
staff to conduct training sessions for the bill clerks, 
chief telephone attendant, information desk atten
dants, committee clerks, desk reporters, desk pages, 
and the chief stenographer and payroll clerks at 
various times during the week preceding the legisla
tive session. The committee recommends that the 
Employment Committees hire session employees to 
begin work at various times before the convening of 
the Legislative Assembly, depending on the nature of 
an employee's duties and the training recommended 
for the employee. The recommended starting dates 
range from the fourth Monday in November to the 
first day of the session, depending on the employee 
positions. 

Bill and Journal Room Employee 
Bills may be prefiled before the convening of the 

Legislative Assembly in January. Prefiled bills are 
delivered to the printer and copies are then printed 
and placed in the joint bill andjournal room. Several 
requests are made for copies ofprefiled bills, because 
hearings on these bills generally are scheduled early 
in the legislative session. The Legislative Procedure 
and Arrangements Committee first authorized the 
Employment Committees to hire an individual to 
organize the bill room and distribute bills prior to the 
convening of the 1979 Legislative Assembly. The 
committee reviewed the usefulness of this practice 
and authorized the Employment Committees to hire 
an individual to organize the joint bill and journal 
room, dispose ofbills and journals remaining from the 
1991 session, and distribute bills prior to the co:aven
ing of the 1993 Legislative Assembly. 

Legislator Supplies 
The committee reviewed proposals to provide leg

islators' stationery, including alternate bids using 
recycled paper. The committee recommended accep
tance of the lowest bid, which was for stationery 
consisting of recycled paper. 

The committee approved continuation of the policy 
of providing letter files to legislators. 

Legislative Expense Reimbursement 
Policy 

Section 26 of Article XI of the Constitution ofNorth 
Dakota provides that payment for necessary expenses 
for legislators may not exceed that allowed for other 
state employees. The 1985 Legislative Assembly 
authorized legislators to receive up to $600 per month 
as reimbursement for lodging. Because of the consti
tutional provision, reimbursement for expenses dur
ingthe 1985 session was made pursuant to the policies 
established by the Office of Management and Budget 
with respect to state employees who rent apartments 
while away from their usual work locations for ex
tended periods of time. Several questions arose after 
the 1985 session as to the reimbursement of items 
such as utilities, furniture rental, and repairs. The 
Legislative Council adopted the position that legisla
tors should be reimbursed for what is identified as 
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lodging expenses, including utilities and furniture 
rentals, and referred the expense reimbursement 
issue to the Legislative Procedure and Arrangements 
Committee for resolution. 

During the 1985-86 interim, the Legislative Proce
dure and Arrangements Committee adopted a policy 
that allowed the following items as reimbursable 
lodging expenses during a legislative session: utili
ties - electricity and heat, water (including garbage 
collection and sewer charges), basic telephone ser
vice, and telephone installation charges; furniture -
rental of furniture and appliances and transit charges 
for moving rental furniture and appliances; and re
pairs for damage occurring during the legislator's 
tenancy - repairs to structure, plumbing or electrical 
repairs, and repairs to furniture and appliances. This 
policy was followed in determining reimbursable ex
penses during the 1985 through the 1991 sessions. 
The committee adopted this policy, excluding repairs 
for damage occurring during the legislator's tenancy, 
as the policy to be applied for determining reimburs
able lodging expenses during the 1993 session. 

Impact of Americans with Disabilities Act 
The committee received a report from the Facility 

Management Division of the Office of Management 
and Budget concerning access to the State Capitol 
pursuant to the federal Americans with Disabilities 
Act. The committee reviewed plans to remodel the 
west entrance to the Capitol due to the requirement 
that entrances near parking for the handicapped 
must be accessible to the handicapped. There are six 
handicapped parking spaces near the west entrance. 
Of special concern to the committee was the impact of 
the remodeling on the brass doors of the west en
trance. The committee reviewed options of whether 
the innermost set of brass doors should be retained 
but locked open during business hours, retained with 
powerassisted openers, or removed due to the cost of 
providing assisted openers for the brass doors. The 
committee recommended that the innermost set of 
brass doors of the west entrance to the State Capitol 
be retained and that the doors be locked open during 
regular business hours. 

The committee also reviewed proposals for remod
eling the doorways to legislative committee rooms. 
The handicapped accessibility requirement is for a 
door of at least 32 inches. The doorways to most of the 
committee rooms have double doors, each of which is 
from 27 to 30 inches wide. With respect to the rooms 
having double doors, a preliminary proposal pre
sented to the committee was that a 36-inch door be 
installed, with a side glass panel. Before any final 
decision is made as to the doorways, the proposals will 
be reviewed during the 1993-94 interim. Committee 
members suggested that current doors have been 
adequate for accessibility, and if the need arises, the 
second of a set of double doors can be opened for 
accessibility purposes. 

The committee determined that a presentation on 
the impact of the Americans with Disabilities Act on 
the employment practices, legislative services and 
committee operations should be presented during the 
organizational session as a scheduled item on the 
agenda. The presentation is intended to inform legis
lators, especially committee chairmen and members 



ofthe Employment Committees of the requirements 
of the Act. 

The committee approved the installation of a sepa
rate incoming WATS line to the telephone room and 
the purchase of a telecommunications device for the 
deaf (TDD) for that line. During the legislative 
session this will allow hearing-impaired individuals 
to call the telephone room for information as do 
nonhearing-impaired individuals through the other 
incoming WATS lines. During the interim, the Leg
islative Council will install the telecommunications 
device for the deaf on a regular telephone line as a 
means of providing communication services for hear
ing-impaired individuals. 

Organizational Session Agenda 
The committee approved a tentative agenda for the 

1992 organizational session which, although based on 
the agenda for the 1990 organizational session, con
tains new items. The agenda includes a time period 
for a joint session for the informal receipt of the state 
of the state address by the retiring Governor and a 
time period for a presentation on the impact of the 
federal Americans with Disabilities Act on legislative 
operations. 

Television Coverage 
The committee reviewed a proposal by Meredith 

Cable for live television coverage of the 1993 Legisla
tive Assembly. During the 1989 session, Bismarck
Mandan Cable TV engineered and delivered a live 
and tape-delayed evening presentation of the North 
Dakota Senate. A camera was positioned on alternat
ing sides of the gallery, and viewers were given the 
opportunity to observe the legislative process. This 
service was available to approximately 8,000 Bis
marck-Mandan Cable TV subscribers who had a sec
ondary level of service known as the variety tier. 
During the 1991 session, Bismarck-Mandan Cable 
TV, through Community Access Television, a non
profit corporation responsible for programming the 
public access channel ofBismarck-Mandan Cable TV, 
provided legislative coverage on a basic tier channel. 
By changing channels, more than 20,000 subscribers 
had access to legislative coverage. The coverage was 
also expanded to include the North Dakota House of 
Representatives on alternating weeks. The commit
tee authorized Meredith Cable to continue the cover
age of the 1993 Legislative Assembly under a similar 
arrangement, which would allow more than 22,000 
subscribing households, businesses, and schools to 
have access to legislative coverage. 

Doctor of the Day Program 
The North Dakota Medical Association expressed 

willingness to continue its program of making medi
cal services available to the Legislative Assembly. 
The committee invited the association to continue the 
doctor of the day program during the 1993 session. 

clergymen to deliver prayers during the session. The 
committee invited the Bismarck Ministerial Associa
tion to continue the program during the 1993 session. 
The committee also requested the Legislative Council 
staff to notify all legislators prior to the convening of 
the session that they have until December 31, 1992, 
to schedule out-of-town clergymen to deliver daily 
prayers during the 1993 session. 

State of the State Address 
During the 1991 session, the House and Senate 

convened in joint session at 1:45 p.m. on the first 
legislative day and the Governor presented his state 
of the state address beginning at 2:30p.m. The 
committee authorized the Legislative Council staff to 
contact the Governor for presentation of the state of 
the state address under a similar schedule on the first 
legislative day of the 1993 session. 

State of the Judiciary Address 
The committee authorized the Legislative Council 

staff to make plans with the Chief Justice of the North 
Dakota Supreme Court for the state of the judiciary 
address on the second legislative day of the 1993 
session. 

Tribal Address 
During the 1983-84, 1985-86, and 1987-88 inter

ims, representatives of the Indian tribes in North 
Dakota requested permission to appear before the 
Legislative Assembly to describe from their perspec
tive the current status of the relationship between the 
tribes and the state of North Dakota. As a result of 
invitations extended by the Legislative Procedure 
and Arrangements and Legislative Management Com
mittees, a spokesman from the tribes addressed each 
house of the Legislative Assembly during the first 
week of the 1985 through the 1991 sessions. 

The committee authorized the extension of an 
invitation to representatives of the Indian tribes to 
make a presentation to each house of the 1993 Legis
lative Assembly on a legislative day selected by the 
legislative leadership, similar to the presentation 
made during the 1991 session. 

Legislative Compensation Commission 
Report 

The committee requested that the report of the 
Legislative Compensation Commission, if the com
mission is making recommendations on legislative 
compensation, be presented orally by the chairman of 
the commission to each house of the 1993 Legislative 
Assembly on a legislative day selected by the legisla
tive leadership. Ifthe report does not contain recom
mendations, the committee requested that a written 
report be submitted to the presiding officers in lieu of 
an oral report. 

SPECIAL SESSION ARRANGEMENTS 
The Governor issued Executive Order No. 1991-5 

Chaplaincy Program on September 9, 1991, convening the Legislative As-
In cooperation with the Bismarck Ministerial As- sembly into special session on November 4, 1991, "in 

sociation, the House and Senate have chaplains open order to accomplish constitutionally required redis-
daily sessions with a prayer. The committee reviewed tricting and such other emergency matters as may be 
the procedure in effect since 1985 which gives legisla- essential to the operation of the State of North Da-
tors until the end ofDecember to schedule out-of-town kota." 
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The committee reviewed four areas for consider
ation for the special session-legislative rules, ses
sion employees, legislative space, and printed 
materials and computer access. 

Legislative Rules 
The committee reviewed legislative rules amend

ments adopted during the 1986 special session and 
the 1981 reconvened session. 

During the 1986 special session, the Senate, House, 
and Joint rules were amended to allow a bill to be 
considered on the same day it is reported from com
mittee, to allow a bill to be transmitted to the other 
house on the same day it is approved, and to provide 
that bills introduced must go through the Delayed 
Bills Committees. The Senate rules were also amended 
to require unanimous consent to amend measures 
from the floor, to delete the prohibition on considering 
amendments until copies have been distributed to 
members, and to delete the requirement for a two
thirds vote by the members-elect to suspend the 
prohibition. 

During the 1981 reconvened session, which met 
primarily to consider matters oflegislative redistrict
ing, the Senate and House ofRepresentatives adopted 
a joint rule establishing a joint standing committee on 
legislative redistricting. The House also adopted a 
temporary rule revising the membership of the House 
Delayed Bills Committee. 

The committee determined that rules amendments 
similar to the 1981 and 1986 rules amendments 
should be made to the legislative rules for the 1991 
special session. 

The committee recommends amendment of Senate 
and House Rules 318(4), 336, and 601 and Joint Rule 
206 to authorize a measure to be considered on the 
same day it was reported from committee or placed on 
the consent calendar. Thus, the timeframe for consid
eration of a measure is shortened from the day after 
a measure is reported to the same day a measure is 
reported from committee or placed on the consent 
calendar. However, a measure may not have its 
second reading on the same day of its first reading. 

The committee recommends amendment of Senate 
and House Rules 345 to authorize a measure to be 

of these objectives. As a means to allow preprinting 
of measures recognized as dealing primarily with 
legislative redistricting and emergency matters, as 
first determined by interim committees of the Legis
lative Council, bills and resolutions recommended by 
the Legislative Council would not be subjected to 
approval by the Delayed Bills Committees. These 
bills and resolutions would be approved for introduc
tion, numbered, and printed so as to be available for 
distribution on the first day of the special session. 

The committee recommends amendment of Senate 
and House Rules 504 to eliminate specific meeting 
days for committees. Although meetings may be 
called at times and on days as deemed necessary, the 
specific listing of the days that three-day and two-day 
committees may meet could cause misconceptions if 
such committees met on other than regularly sched
uled days. 

The committee recommends amendment of Joint 
Rule 202 to allow either house to reconsider receding 
before a conference is called. Without the amend
ment, reconsideration could not be made until the 
next legislative day. 

The committee recommends creation of Joint Rule 
304 to establish a Joint Committee on Legislative 
Redistricting composed of16 members, eight from the 
House and eight from the Senate. The intent of this 
recommendation is to provide for a joint committee 
that consists of the same members as the interim 
Legislative Redistricting and Elections Committee. 

The committee recommends amendment of Joint 
Rule 501(4) to require the return of a fiscal note 
within one day of the request instead of five days as 
required during regular sessions. This recommenda
tion is made in recognition ofthe sliortened time frames 
for considering bills and resolutions during the spe
cial session. 

The committee recommends amendment of Senate 
Rules 318(4)(f) and 601(2)(b) to authorize action to be 
taken on an amendment without requiring a copy of 
the amendment to be distributed to each member. A 
similar rules change was made during the 1986 spe
cial session as a means to continue legislative action 
without unnecessary delay. 

transmitted to the other house immediately after Session Employees 
approval, unless a member gives notice ofintention to The committee reviewed the employee positions 
reconsider. If notice is given, the measure cannot be filled during the 1981 reconvened and the 1986 spe-
transmitted until the end of that day. Without this cial sessions. During the 1981 reconvened session, 14 
amendment, a measure must be retained until the Senate employees and 18 House employees were 
end of the next legislative day. authorized, as well as three janitors. During the 1986 

The committee recommends amendment of Senate special session, 17 Senate employees and 18 House 
and House Rules 401(1), 402(1) and (2), and 403, and employees were authorized. The 1986 special session 
Joint Rule 208 to provide that bills and resolutions was somewhat unique in that it was convened during 
introduced, other than bills introduced by the Legis- the 1986 organizational session. Thus, some em-
lative Council, must go through the Delayed Bills ployee positions overlapped employee positions nor-
Committees. Committeemembersexpressedconcern mally filled during the organizational session. 
aboutitemsthatmaybeconsideredduringthespecial The committee recommends that the House Em-
session. As pointed out by the Governor in his execu- ployment Committee employ not more than 18 House 
tive order convening the Legislative Assembly into employees and the Senate Employment Committee 
special session, the special session is called in order to employ not more than 17 Senate employees for the 
accomplish redistricting and such other emergency 1991 special session, with the positions left to the 
matters as may be essential to the operation of the discretion of the Employment Committees. The com-
state. By requiring measures to be introduced through mittee determined that specifying employee positions 
the Delayed Bills Committees, bills and resolutions to be filled during the special session may be unduly 
could be appropriately screened to assure promotion restrictive because the subject matter and number of 

169 



bills or resolutions to be considered during the special 
session is unknown. 

Legislative Space 
During the time between legislative sessions, the 

space in the Capitol used by the Legislative Assembly 
may be used with the authorization of the Legislative 
Council, or its designee. The Legislative Council has 
designated the director of the Legislative Council to 
authorize the use of legislative space during the 
interim. The general practice has been to authorize 
executive agencies to use certain space in the legisla
tive wing, as long as that use does not conflict with 
legislative use. After the 1991 regular session, the 
Department of Human Services was authorized to 
locate employees in the steno area as well as in the 
House conference room. 

The committee recommends that executive branch 
agencies in the steno area and House conference room 
be allowed to retain use of that space during the 
special legislative session. 

The committee recommends that the Joint Com
mittee on Legislative Redistricting hold its first hear
ing in the Brynhild Haugland Room, after which the 
committee hold its meetings in the Roughrider Room. 
The committee recommends that the Legislative 
Council's consultant on legislative redistricting be 
located in the committee clerk area of the Roughrider 
Room. The Roughrider Room provides the largest 
meeting room and a separate office area. Use of this 
area by the consultant will assist the committee in its 
work. 

Printed Materials and Computer Access 
The Legislative Council is in the midst of convert

ing its bill drafting system to a modern system, and 
enhancing existing systems used during a legislative 
session. Thus, certain legislative documents and 
computer systems will not be available during the 

kiosk at little additional cost. 
The committee recommends that terminals provid

ing information to individual legislators on the floor of 
each chamber through the Legislator's Automated 
Work Station system not be installed during the 
special session. The terminals used by legislators 
during the 1991 regular session were leased and are 
no longer available. 

LEGISLATIVE INFORMATION SERVICES 
Legislative Document Library 

Distribution Program 
Starting with the 1983 session, the Legislative 

Assembly has provided bills and resolutions, jour
nals, and bill status reports to academic, special, and 
public libraries throughout the state which request 
this service. The program consists of sending on a 
weekly basis, through United Parcel Service (UPS), 
copies of introduced bills and resolutions, daily jour
nals, and bill status reports. In 1983, 30 libraries 
received the documents; in 1985, 46libraries received 
the documents; in 1987, 45 libraries received the 
documents; in 1989, 51 libraries received the docu
ments; and in 1991, 21libraries received the docu
ments. During the 1989-90 interim, the Legislative 
Management Committee reviewed the cost of provid
ing this service and determined that participating 
libraries should pay the approximate cost of printing 
their bill status reports ($130 per set) and the Legis
lative Assembly should continue to absorb the cost of 
the other documents plus the cost of shipping the 
materials. The cost of printing a set of the 1991 bill 
status reports was $152. The committee approved 
continuation of the program for the 1993 Legislative 
Assembly, with the requirement that a participating 
library pay $150 to subscribe to the program, and if 
the subscription is after the deadline for subscribing, 
a $25 late subscription fee. 

special session. On-Line Bill Status System Access 
The committee recommends that daily calendars The bill status system began in 1969 as a Legisla-

not contain the "addendum" describing the action on tive Council computerized in-house operation to pro-
bills before the appropriate house. The addendum is vide day-old information concerning the progress of 
prepared through the on-line calendar system. This bills and resolutions through the legislative process. 
system is being revised and is unavailable during the The system has grown to an on-line system providing 
special session. The committee recommends that the up-to-the-minute information concerning the status 
desk forces prepare the daily calendars through use of ofbills and resolutions for use by legislative personnel 
typewriters. and outside users. Although most outside users are 

The committee recommends that committee hear- state agencies, a number of entities that are not state 
ing schedules not be printed. Unlike regular sessions agencies or institutions have gained access through 
when hearing schedules are prepared the week prior arrangements with the Legislative Council and the 
to hearings, it is anticipated hearings will be called on Information Services Division of the Office of Man-
short notice. Also, the committee hearing system is agement and Budget. In 1991, 52 entities other than 
being revised and is unavailable during the special state agencies were authorized access. Those users 
session. The committee recommends that informa- paid a $150 subscription fee and the direct and indi-
tion on committee hearings be provided through the rect costs of providing access and obtaining usage. 
monitors on the ground floor and at the information The committee discussed the availability of on-line 
kiosk. access to entities outside the legislative branch. The 

The committee recommends that the on-line bill committeediscoveredthatsomesubscribershadmade 
status system be available only on a limited basis. arrangementsfordownloadinginformationandmak-
The system will be available to agencies in the Capitol ing that information available to others, either free or 
complex that had access to the system during the for a fee. The committee was also informed that 
1991 regular session, but will not be available to inquiries had been made of the Legislative Council as 
entities outside the Capitol complex. Bill status to whether there was a policy relating to resale of on-
information on the bills that are anticipated to be line access by a subscriber. Concern was expressed at 
introduced can be obtained through the information the potential for disrupting the system through ar-
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rangements not known by the Legislative Council 
staff or the Information Services Division. The com
mittee also expressed concern over the costs incurred 
by a state agency or institution that provides legisla
tive information taken from the on-line bill status 
system without recovering the costs of providing that 
information. 

The committee determined that no on-line user 
should be allowed to provide on-line access to others 
who are not subscribers, without the permission of 
the Legislative Council staff. The committee also 
determined that no on-line user should be allowed to 
download information obtained from the on-line sys
tem and provide on-line access to that information 
without notice to the Legislative Council staff. The 
committee also determined that no on-line access 
should be provided to a state agency or institution for 
the purpose of providing or reselling that information 
to others unless that state agency or institution pro
vides or resells that information for a fee that recovers 
the costs incurred by the agency or institution to 
provide that service. 

For access to the bill status system during the 1993 
legislative session, a fee of$200 has been established 
as a subscription fee for any subscriber that is not a 
state agency or institution, with a monthly access 
charge of$33 and a computer usage charge of65 cents 
per CPU second. 

Bill Status Report Subscription Fee 
When the bill status system began in 1969, the 

system consisted of printed reports. During the 1989 
session, the Legislative Assembly printed over 135 cop
ies of the bill status report for delivery to state 
libraries participating in the legislative document 
library distribution program, to various offices in the 
legislative branch, and to various state agencies. For 
the 1991 Legislative Assembly, state agencies that 
requested printed bill status reports received them 
from the Information Services Division (at the agen
cies' cost). During the 1989legislative session, the bill 
status reports were distributed by employees of the 
bill and journal room and the day-old reports were 
picked up and distributed to persons requesting them 
on a first-come, first-served basis. Because the num
ber of bill status reports printed by the Legislative 
Assembly was substantially reduced in 1991, extra 
copies were not available for distribution to parties 
who had previously received copies on a first-come, 
first-served basis, without the appearance of"favorit
ism" to the few who might have received the limited 
number of day-old copies. Thus, a fee of $130 was 
established for any person to subscribe to the printed 
bill status reports. Twelve entities subscribed to the 
printed bill status reports, which were distributed 
through the bill and journal room. The committee 
determined that printed bill status reports should 
continue to be made available through the bill and 
journal room only to those who subscribe to the 1993 
bill status report and pay a $150 subscription fee, 
$250 if mailed. 

Photocopied Bill and Resolution 
Subscription Fee 

Under Senate and House Rules 404, any statewide 
organization or association may be provided a copy of 
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each introduced bill or resolution upon payment of a 
subscription fee established by the committee. The 
committee reviewed the cost of this service and estab
lished a fee of $550 for the 1993 session. 

Bill, Resolution, and Journal 
Subscription Fees 

The committee reviewed the practice of providing 
copies ofbills, resolutions, and journals without charge. 
The committee compared the distribution of docu
ments by the Legislative Assembly with the distribu
tion of legislative documents by South Dakota, 
Montana, and Wyoming. Those states impose a 
variety of charges for picking up or mailing legislative 
documents. 

During the 1985-86 interim, the Legislative Proce
dure and Arrangements Committee adopted the policy 
that the joint bill and journal room should mail a 
small number of bills and resolutions at no charge to 
a requester, but if the request is for a large number or 
for all of the bills and resolutions introduced, the 
requester is to pay the postage. This policy was 
followed during the 1987, 1989, and 1991 sessions. 
The committee reviewed information on the cost of 
printing and of mailing various legislative documents. 

The committee determined that fees should be 
established to cover the cost of printing the legislative 
documents involved and, if requested, the cost of 
mailing certain legislative documents. The commit
tee determined that state agencies and institutions 
should not be charged the fees, nor should represen
tatives of the media as determined under Joint 
Rule 802. The committee also determined that the 
distinction between receiving copies of a limited num
ber of bills and resolutions and receiving a copy of 
each bill and resolution introduced and printed or 
reprinted should be continued. 

The committee established the following fees with 
respect to receiving a copy of every bill and resolution 
introduced and printed or reprinted and a copy of the 
daily journal of each house: for a set of bills and 
resolutions - $90, or $190 if mailed; and for a set of 
daily journals of the Senate and House- $30, or $130 
if mailed. Upon request, a state agency, state institu
tion, or representative of the media as determined 
under Joint Rule 802 may pick up from the joint bill 
and journal room a set of bills and resolutions as 
introduced and printed or reprinted and a set of the 
daily journals of the Senate and House, without 
paying the subscription fees for a set of the bills, 
resolutions, and daily journals. 

Committee Hearing Schedule and Daily 
Calendar Subscription Fees 

The committee reviewed the practice of making 
committee hearing schedules and daily calendars 
available at no charge. The committee determined 
these documents should continue to be made avail
able at no charge. The committee determined that if 
a request is received for the mailing of daily calendars 
or committee hearing schedules, a fee should be im
posed to cover the cost of postage. The committee 
established a subscription fee of$50 for mailing a set 
of daily calendars of the Senate and House and a 
subscription fee of$25 for mailing a set of the weekly 
hearing schedules for Senate and House committees. 



CONTRACTS FOR PRINTING OF 
LEGISLATIVE DOCUMENTS 

Background 
Under NDCC Section 46-02-04, the Legislative 

Council is authorized to determine the contents of 
contracts for printing legislative bills, resolutions, 
and journals. Requests for bids for the printing of 
legislative bills, resolutions, and journals are pre
pared by the State Purchasing Division, usually in 
September of the year preceding the legislative ses
sion. 

Bills and Resolutions Contract 
Under Joint Rule 603, 800 copies of each bill and 

500 copies of each resolution must be printed. The 
contract for printing bills and resolutions has pro
vided that each bill and resolution must have two 
large tear-out holes. This requirement dates to the 
time when large bill books were used, rather than the 
bill racks used in recent sessions. The requirement 
for two large tear-out holes in each bill and resolution 
was removed from the contract for printing bills and 
resolutions. 

Daily Journals Contract 
During the 1985-86 interim, the Legislative Proce

dure and Arrangements Committee approved the 
reduction in the number of daily journals to 2,000 for 
each chamber, rather than 2,300 House journals and 
2,200 Senate journals. During the 1987 session, the 
number was reduced to 1,800 and as the result of a 
suggestion to start with 1,800 copies, the contract to 
print the 1989 journals provided for 1,800 copies of 
the daily journals of each house. As the result of a 
suggestion during the 1991 session by the chief bill 
and journal room clerk, the contract to print the 1993 
journals provides for 1,200 copies ofthe daily journals 
of each house. As in the past, the contract allows the 
total number of daily journals to be varied during the 
session, depending on need. 

Recycled Paper Alternative 
North Dakota Century Code Section 54-44.4-08 

requires varying percentages of the total volume of 
paper and paper products purchased for state agen
cies to contain at least 25 percent recycled material, 
beginning July 1, 1993. In an attempt to promote the 
use of recycled materials before the statutory require
ment takes effect, the requests for bids for the print
ing ofbills, resolutions, and journals requested bidders 
to include alternate bids on the use of recycled paper. 
The committee reviewed the bids received and recom
mended that the lowest bids for the printing oflegis
lative documents be accepted. This resulted in the 
award of contracts for the use ofnonrecycled paper for 
legislative bills, resolutions, and journals. 

APPROPRIATION FOR IMPROVEMENTS 
TO THE LEGISLATIVE WING 

Office Building. Over the years various projects have 
been undertaken to renovate the legislative wing, and 
during the last interim projects included approval of 
proposals for thematic displays for the (Theodore) 
Roosevelt (National) Park Room, Fort Union Room, 
Peace Garden Room, Fort Totten Room, Red River 
Room, Roughrider Room, Sakakawea Room, Lewis 
and Clark Room, and Fort Lincoln Room; enhance
ment of the voting systems; installation of new micro
phones with flexible stems in the Roughrider Room; 
upgrade of the existing microphone coil cords, plugs, 
and jacks in both chambers; installation of chamber 
wiring to allow a computer terminal at each legislator's 
desk; and installation of shelving in the joint supply 
room to provide for mailboxes for legislators. 

Committee Room Alternatives 
During the 1991 legislative session, suggestions 

were made with respect to alternatives for additional 
committee room areas on the ground floor. The 
suggestions were to no longer use the House Confer
ence Room as a committee room, make the press area 
into a committee room, and divide the Pioneer Room 
into two committee rooms. 

The committee reviewed alternatives to divide the 
Sakakawea Room into two committee rooms, one of 
which would provide room for eight committee mem
bers and six spectators and one of which would pro
vide room for 10 committee members and five 
spectators; to move the press area to the press studio; 
to relocate the press area to the House Conference 
Room; to convert the press area to a committee room 
which would provide room for 10 committee members 
and 12 spectators; to remodel the women's restroom 
on the ground floor so as to consolidate the large 
lounge area and the Senate Appropriations Commit
tee clerk area to provide a committee room for 10 
committee members and 23 spectators; and to divide 
the Pioneer Room into an eastern room and a western 
room by use'of a north-south wall. 

The commjttee also received a request for use of the 
Pioneer Room by the Tax Department to process 
income tax returns during the legislative session. 

Recommendation 
The committee recommends that the legislative 

leadership authorize the use of the Pioneer Room by 
the State Tax Department as of April 1 of odd-num
bered years. The committee makes no further recom
mendation concerning any major renovation for 
alternate committee room space. 

MEMORIAL HALL GUIDELINES 
North Dakota Century Code Section 54-35-02(8) 

provides the Legislative Council with the power and 
duty to control the use of the legislative chambers and 
permanent displays in Memorial Hall. This authority 
has customarily been delegated to the Legislative 
Management Committee. Under guidelines adopted 
in 1981, any permanent display in Memorial Hall is to 
be reviewed annually. In 1982 the committee ap
proved relocating the Liberty Bell to the Heritage 

Background Center, and in 1984 the committee approved relocat-
Themajorlegislativewingrenovationprojectdates ing two statues to the Heritage Center. Since the 

back to the 1977 Legislative Assembly, which au tho- removal of the statues in 1984, Memorial Hall does 
rized the construction of the Judicial Wing-State not contain any permanent display. 
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LEGISLATIVE REDISTRICTING AND 
ELECTIONS COMMITTEE 

The Legislative Redistricting and Elections Com
mittee was initially assigned two studies. House 
Concurrent Resolution No. 3026 directed a study of 
legislative reapportionment and development of a 
legislative reapportionment plan or plans for use in 
the 1992 primary election. Senate Concurrent Reso
lution No. 4001 directed a study of North Dakota 
election laws, including the laws relating to the fi
nancing of election campaigns and the reporting of 
election campaign expenditures. 

Senate Bill No. 2597, enacted by the Legislative 
Assembly at the November 1991 special session, di
rected the Legislative Council to assign to the com
mittee the responsibility to develop a plan for 
subdistricts for the House of Representatives. 

Committee members were Senators Jim Yockim 
(Chairman), William G. Goetz, Ray Holmberg, Aaron 
Krauter, Don Moore, Joseph A. Satrom, Bryce Streibel, 
and Dan Wogsland and Representatives Bruce E. 
Anderson, Judy L. DeMers, William E. Kretschmar, 
Rod Larson, Kit Scherber, Scott B. Stofferahn, 
Kenneth N. Thompson, and Mike Timm. 

The committee submitted the "LEGISLATIVE 
APPORTIONMENT STUDY" portion of this report to 
the Legislative Council at the special meeting of the 
Council in October 1991. The Council accepted the 
report for submission to the 52nd Legislative Assem
bly meeting in special session inN ovember 1991. The 
committee submitted the remainder of the report to 
the Legislative Council at the biennial meeting ofthe 
Council in November 1992. The Council accepted 
that report for submission to the 53rd Legislative 
Assembly. 

LEGISLATIVE APPORTIONMENT STUDY 
House Concurrent Resolution No. 3026 (1991) di

rected the Legislative Council to study legislative 
reapportionment and develop a legislative reappor
tionment plan or plans for use in the 1992 primary 
election. The resolution encouraged the Legislative 
Council to use the following criteria to develop a plan 
or plans: 

1. Legislative districts and subdistricts must be 
compact and of contiguous territory except as is 
necessary to preserve county and city bound
aries as legislative district boundary lines and 
so far as is practicable to preserve current legis
lative district boundaries. 

2. Legislative districts may have a population vari
ance from the largest to the smallest in popula
tion not to exceed nine percent of the population 
of the ideal district except as is necessary to 
preserve county and city boundaries as legisla
tive district boundary lines and so far as is 
practicable to preserve current legislative dis
trict boundaries. 

3. No legislative district may cross the Missouri 
River. 

4. Senators elected in 1990 may finish their terms 
except that in those districts where over 20 per
cent of the qualified electors were not eligible to 
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vote in that district in 1990, senators must stand 
for reelection in 1992. 

5. The plan or plans developed should contain 
options for the creation of House subdistricts in 
any Senate district that exceeds 3,000 square 
miles. 

The Legislative Council contracted with Dr. Floyd 
Hickok, a geographer who performed consulting ser
vices in developing the 1981 redistricting plan, to 
provide computer-assisted services to the committee. 

BACKGROUND 
North Dakota Law 

Constitutional Requirements 
Section 1 of Article IV of the Constitution of North 

Dakota provides that the "senate must be composed of 
not less than forty nor more than fifty-four members, 
and the house of representatives must be composed of 
not less than eighty nor more than one hundred eight 
members." 

Section 2 of Article IV requires the Legislative 
Assembly "to fix the number of senators and represen
tatives and divide the state into as many senatorial 
districts of compact and contiguous territory as there 
are senators." In addition, the districts ascertained 
after the 1990 federal census must continue until the 
adjournment of the first regular session after each 
federal decennial census, or until changed by law. 
The Legislative Assembly is also required to "guaran
tee, as nearly as practicable, that every elector is 
equal to every other elector in the state in the power 
to cast ballots for legislative candidates." One senator 
and at least two representatives must be apportioned 
to each senatorial district. However, two senatorial 
districts may be combined when a single senatorial 
district includes a federal facility or installation con
taining over two-thirds of the population of a single
member senatorial district and that elections may be 
at large or from subdistricts. 

Section 3 of Article IV requires the Legislative 
Assembly to establish by law a procedure whereby 
one-half of the members of the Senate, as nearly as 
practicable, are elected biennially. 

Statutory Requirements 
North Dakota Century Code Section 54-03-01.5 

provides that a legislative apportionment plan based 
on any census taken after 1989 must provide that the 
Senate consist of 49 members and the House consist 
of 98 members. The plan also must ensure that 
population deviation from district to district be kept 
at a minimum. In addition, the total population 
variance of all districts, and subdistricts, if created, 
from the average district population may not exceed 
recognized constitutional limitations. 

Federal Law 
In 1962, the United States Supreme Court, in 

Baker v. Carr, 369 U.S. 186 (1962), determined that 
the courts would provide relief in state legislative 
redistricting cases where there are constitutional 
violations. 



Population Equality 
In Reynolds v. Sims, 377 U.S. 533 (1964), the 

United States Supreme Court held that the equal 
protection clause of the 14th Amendment to the United 
States Constitution requires states to establish legis
lative districts substantially equal in population. The 
Court also ruled that both houses of a bicameral 
legislature must be apportioned on a population ba
sis. Although the Court did not state what degree of 
population equality is required, it stated that "what is 
marginally permissible in one state may be unsatis
factory in another depending upon the particular 
circumstances of the case." 

The measure of population equality most com
monly used by the courts is overall range. The overall 
range of an apportionment plan is the sum of devia
tion from the ideal district population (the total state 
population divided by the number of districts) ofthe 
most and the least populous districts. In determining 
overall range, the plus and minus signs are disre
garded and the number is expressed as an absolute 
percentage. 

The United States Supreme Court has generally 
determined that a legislative redistricting plan with 
an overall range of 10 percent or less is safe from a 
constitutional challenge, absent a showing of dis
crimination in violation of the equal protection clause. 
If a legislative redistricting plan with an overall 
range of more than 10 percent is challenged, the state 
must show that the plan is necessary to implement a 
rational state policy and that the plan does not dilute 
or eliminate the voting strength of a particular group 
of citizens. A plan with an overall range over 10 per
cent which is designed to guarantee representation to 
political subdivisions may be upheld if a large number 
of representatives are apportioned among a relatively 
small number of political subdivisions. 

Multimember Districts - Racial 
Discrimination 

Section 2 of the federal Voting Rights Act prohibits 
a state or political subdivision from imposing voting 
qualifications, standards, practices, or procedures 
that result in the denial or abridgement of a citizen's 
right to vote on account of race, color, or status as a 
member of a language minority group. A violation of 
that section may be proved by showing that as a result 
of the challenged practice or standard, the challeng
ers of the plan do not have an equal opportunity to 
participate in the political process and to elect candi
dates of their choice. 

Most of the decisions under the Voting Rights Act 
have involved questions regarding the use of 
multimember districts to dilute the voting strengths 
of racial or language minorities. In Reynolds, the 
United States Supreme Court held that multimember 
districts are not unconstitutional per se. However, 
the Court has indicated that it prefers single-member 
districts, at least where the courts draw the districts 
in fashioning a remedy for an invalid plan. The Court 
has stated that a redistricting plan including 
multimember districts will constitute an invidious 
discrimination only if it can be shown that the plan, 
under the circumstances of a particular case, would 
operate to minimize or eliminate the voting strength 
of racial or political elements of the voting population. 
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In Thornburgv. Gingles, 478 U.S. 30 (1986), the 
United States Supreme Court stated that a minority 
group challenging a redistricting plan must prove at 
least three things: ( 1) the minority is sufficiently 
large and geographically compact to constitute a 
majority in a single-member district; (2) the minority 
is politically cohesive; and (3) in the absence of special 
circumstances, block voting by the white majority 
usually defeats the minority's candidate. 

Partisan Gerrymandering 
In Davis v. Bandemer, 478 U.S. 109 (1986), the 

United States Supreme Court stated that political 
gerrymandering is justiciable. The Court pointed out 
"a group's electoral power is not unconstitutionally 
diminished by the simple fact of an apportionment 
scheme that makes winning elections more difficult, 
and a failure of proportional representation alone 
does not constitute impermissible discrimination 
under the equal protection clause." The Court con
cluded "unconstitutional discrimination occurs only 
when the electoral system is arranged in a manner 
that will consistently degrade a voter's or group of 
voters' influence on the political process as a whole." 
Therefore, to support a finding of unconstitutional 
discrimination, there must be evidence of continued 
frustration of the will of the majority of the voters or 
effective denial to a minority of voters of a fair chance 
to influence the political process. 

History of Legislative Redistricting in 
North Dakota 

Despite the requirement in the Constitution of 
North Dakota that the state be redistricted after each 
census, the Legislative Assembly did not redistrict 
itselfbetween 1931 and 1963. During that period the 
Constitution of North Dakota provided that (1) the 
Legislative Assembly must apportion itself after each 
federal decennial census and (2) if the Legislative 
Assembly failed in its apportionment duty, a group of 
designated officials was responsible for apportion
ment. Because the 1961 Legislative Assembly did not 
apportion itselffollowing the 1960 census, the appor
tionment group (the Chief Justice of the Supreme 
Court, the Attorney General, the Secretary of State, 
and the majority and minority leaders of the House of 
Representatives) issued a plan that was challenged in 
court. In State ex rei. Lien v. Sathre, 113 N.W.2d 
679 (1962), the North Dakota Supreme Court deter
mined that the plan was unconstitutional and the 
1931 apportionment plan continued to be law. 

In 1963 the Legislative Assembly passed a redis
tricting plan that was challenged in federal district 
court and found unconstitutional as violative of the 
equal protection clause in Paulson v. Meier, 232 F. 
Supp. 183 (1964). The 1931 apportionment was also 
held invalid. Thus, there was no constitutionally 
valid legislative apportionment law. The court con
cluded that adequate time was not available within 
which to formulate a proper plan for the 1964 election 
and the court ordered the Legislative Assembly, oper
ating under the 1963 plan, to devise promptly a 
constitutional plan. 

In 1965 the Legislative Assembly adopted a redis
tricting plan that was challenged in federal court and 
found unconstitutional in Paulson v. Meier, 246 F. 



Supp. 36 (1965). The federal court modified a plan 
that had been approved by the Legislative Research 
Committee's interim Constitutional Revision Com
mittee and adopted that plan for the state. 

After the Legislative Assembly failed to reappor
tion itself in 1971, an action was brought in federal 
district court which requested the court to order 
reapportionment and declare the 1965 plan invalid. 
The court entered an order to the effect that the 
existing apportionment was unconstitutional and that 
the court would issue a plan. The court appointed 
three special masters to formulate a plan and adopted 
a plan for the 1972 election only. 

In 1973 the Legislative Assembly adopted a reap
portionment plan that was vetoed by the Governor, 
but the Legislative Assembly overrode the veto. The 
plan was referred and was defeated at a special 
election on December 4, 1973. 

In 1974 the federal district court in Chapman v. 
Meier,372 F. Supp.371(1974),madetheplanadopted 
by the federal court in 1971 permanent. However, on 
appeal, the United States Supreme Court ruled that 
plan unconstitutional in Chapman v. Meier, 420 U.S. 
1 (1975). 

In 1975 the Legislative Assembly adopted a modi
fied version of the plan adopted by the federal district 
court in 1975. That plan was challenged in federal 
district court and found unconstitutional in Chapman 
v. Meier, 407 F. Supp. 649 (1975). The court held that 
the plan was violative of the equal protection clause 
because of the total population variance of20 percent. 
The court appointed a special master to develop a plan 
and the court adopted that plan. 

In a reconvened session in 1981, the Legislative 
Assembly adopted the current redistricting plan. 

TESTIMONY AND COMMITTEE 
CONSIDERATIONS 
Public Testimony 

In addition to the four meetings held in Bismarck, 
the committee held meetings in Minot, New England, 
Edgeley, Lakota, Fargo, and Grand Forks to receive 
public testimony regarding redistricting proposals. 

Size of Legislative Assembly 
Testimony indicated there is a great disparity in 

opinions regarding the appropriate size of the Legis
lative Assembly. 

Proponents of reducing the size of the Legislative 
Assembly contend that a reduction in the number of 
legislators will result in cost savings to the state, will 
set an example for other state agencies and local 
governmental units to reduce the size of government, 
and will implement the will of the electorate, who 
expressed their intent for an overall reduction in the 
size of the government in North Dakota when tax 
increases were rejected at a special election in Decem
ber 1989. 

Those opposing a reduction in the size of the Leg
islative Assembly contend that cost savings resulting 
from reducing the number of legislators would be 
minimal, relative to the total cost of state govern
ment, and would not justify a reduction in represen
tation for the people; that the negative impact on 
rural areas resulting from the loss of population and 
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the reduction in the number of legislators would be 
devastating; that other governmental agencies are 
not likely to reduce simply because the Legislative 
Assembly reduced its size; and that the voters in 1989 
were more concerned with reducing the number of 
state employees than with reducing representation in 
the Legislative Assembly. 

Fort Berthold Reservation 
American Indians from the Fort Berthold Reserva

tion indicated their desire to have the entire Fort 
Berthold Reservation placed within one legislative 
district. Representatives of the Three Affiliated Tribes 
at Fort Berthold urged that a House subdistrict for 
the American Indians on the Fort Berthold Reserva
tion should be established so that the American Indi
ans would constitute a majority of the residents within 
that subdistrict. Their argument for such a subdis
trict is that the federal Voting Rights Act of 1982 and 
the equal protection clause of the 14th Amendment to 
the United States Constitution require the Legisla
tive Assembly to establish a minority district when
ever possible. Thus, dividing the American Indian 
population on the Fort Berthold Reservation into 
more than one legislative district dilutes the Ameri
can Indian vote. Also, by not creating a House 
subdistrict within the senatorial district that in
cludes the Fort Berthold Reservation, it was con
tended that American Indian voters would be denied, 
through the use of at-large elections, an opportunity 
to elect a member ofthe House of Representatives. 

House Subdistricts 
Testimony indicated that the establishment of 

House subdistricts within senatorial districts may be 
desirable, particularly with respect to geographically 
large senatorial districts and senatorial districts con
taining Indian reservations. The arguments in favor 
of House subdistricts are that subdistricts would 
reduce the distance between House members and 
their constituents in geographically large districts 
and that the federal courts generally do not look 
favorably upon the establishment of multimember 
districts with at-large elections. 

Arguments against House subdistricts are that the 
creation of subdistricts along with the changes neces
sitated by the reduction in population and the reduc
tion in the size of the Legislative Assembly would 
further complicate the redistricting process, that the 
best candidates for the Legislative Assembly may 
often reside in an area that could be within one 
subdistrict, that the voters often vote in a manner 
that guarantees a geographic distribution oflegisla
tors within a district, and that subdistricts may be 
established in the future after the effects of the 
redistricting process are assessed. 

Missouri River 
Although the redistricting guidelines contained in 

House Concurrent Resolution No. 3026 provided that 
no district may cross the Missouri River, testimony 
indicated that the Missouri River is not a statistical 
obstacle that prevents a district from including area 



on both sides of the river. By crossing the Missouri 
River to place the Fort Berthold Reservation within 
one district, a 49-district or a 50-district plan could be 
established which would provide for almost perfect 
population equality. In order for a 53-district plan to 
satisfy population equality requirements, more than 
one district would likely have to cross the Missouri 
River. 

Air Force Bases 
Testimony indicated that because voter turnout 

and political participation has historically been very 
low on the two Air Force bases in the state, the impact 
of the base populations should be minimized in some 
way. Federal courts have determined that military 
personnel cannot be excluded per se for redistricting 
purposes, unless there is some available method of 
determining the residency status of the military per
sonnel on the Air Force bases. 

Three options are available to address the popula-
tion of the Air Force bases: 

1. Place the Air Force bases in an urban district; 
2. Place the Air Force bases in a rural district; or 
3. Split the Air Force bases between urban and 

rural districts. 
Section 2 of Article IV of the Constitution of North 

Dakota allows the Legislative Assembly to combine 
two senatorial districts only when a single-member 
senatorial district includes a federal facility or federal 
installation containing over two-thirds of the popula
tion of a single-member senatorial district. The popu
lations of the Grand Forks Air Force Base and the 
Minot Air Force Base are over two-thirds the size of a 
single-member senatorial district. If the bases are not 
divided into more than one district, the base districts 
may be combined with a contiguous district. 

Proponents of combining the Air Force bases with 
urban districts contend that the residents of the Air 
Force bases have significantly more common ties with 
the residents of Grand Forks and Minot than with 
rural residents. 

Others contend that if the bases are not divided, 
the Air Force base districts should be combined with 
rural districts because the residents of the bases have 
as much in common with rural residents around the 
bases as with residents of Grand Forks and Minot. 
Also, it would be fairer to provide the rural districts 
with the benefit of the Air Force base populations. 

Opponents of combining the Air Force base dis
tricts with other senatorial districts contend that the 
fairest solution would be to divide the bases between 
two contiguous districts. They contend that dividing 
the bases would not present any additional problems; 
would not further reduce political participation on the 
bases; and, if the Air Force base populations are split 
between an urban district and a rural district, the 
result would be a fair method of reducing the impact 
of the bases while not disenfranchising residents of 
the Air Force bases. 

Referral of Redistricting Plan 
Section 1 of Article III of the Constitution ofNorth 

Dakota provides that the people reserve the power to 

is responsible for establishing the legislative dis
tricts, and that the districts determined by the Legis
lative Assembly shall continue until the adjournment 
of the first regular session after each federal decen
nial census or until changed by law, it appears that 
the constitution does allow the electors of the state to 
refer a legislative redistricting plan. 

The submission of a referendum petition suspends 
the operation of the measure enacted by the Legisla
tive Assembly, except for emergency measures and 
appropriation measures for the support and mainte
nance of state departments and institutions. If the 
Legislative Assembly enacts a measure providing for 
a redistricting plan in November 1991, and if the 
entire measure is referred, the current redistricting 
plan would remain in effect unless the referred mea
sure were approved at a special election before the 
June 1992 primary election. 

If a redistricting plan adopted by the Legislative 
Assembly is referred, there may not be sufficient time 
to conduct a special election prior to the time dead
lines for candidates to file for the primary election. 
The committee determined that legislation may be 
necessary to expedite special election procedures and 
allow for the reduction in time deadlines for filing, 
appointments, and election material preparation be
fore the primary election. 

Staggering of Senate Terms 
The 1981 redistricting legislation contained a pro

cedure for the staggering of the terms of senators. A 
senator elected in 1980 whose new district contained 
new geographic area was required to run for election 
in 1982 for a two-year term if(1) that area was not in 
that senator's district for the 1980 election and (2) that 
area had a 1980 population of more than 2,000. 

The committee reviewed information and discussed 
methods for determining whether a senator elected in 
1990 would be required to run for election in 1994. At 
its first meeting, the committee approved a motion 
stating that a senator elected in 1990 would be re
quired to run for election to a two-year term in 1992 
if the senator's district contains new geographic area 
in which over 20 percent of the district's population 
resides or if the district lost geographic area in which 
over 20 percent of the 1990 population of the district 
that elected that senator resided. 

Committee Guidelines 
The committee requested the preparation of plans 

for 49, 50, and 53 districts based upon these guide
lines: 

1. The plans may not provide for a population 
variance of over 10 percent. 

2. The plans may include districts that cross the 
Missouri River so that the Fort Berthold Reser
vation is included within one district. 

3. The plans must provide alternatives for split
ting the Grand Forks Air Force Base and the 
Minot Air Force Base into more than one district 
and alternatives that would allow the bases to be 
combined with other contiguous districts. 

approve or reject legislative acts, or parts thereof, by RECOMMENDATIONS 
the referendum. Although Section 2 of Article IV of The committee recommends two alternate bills-
the constitution states that the Legislative Assembly Senate Bill Nos. 2597 and 2598-both of which would 
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establish 49 legislative districts. Senate Bill No. 2597 
splits both the Grand Forks Air Force Base and the 
Minot Air Force Base so that neither base may be 
combined with another district to form a multisenator 
district. Senate Bill No. 2598 places the Minot Air 
Force Base entirely within one district so that the 
Minot Air Force Base district may be combined with 
another district. Each bill repeals the current legis
lative redistricting plan. Each bill would be effective 
on the date of its filing with the Secretary of State. 
Neither bill contains a provision providing for the 
staggering of Senate terms or the treatment of hold
over senators. 

Under a 49-district plan, the ideal district size 
would be 13,037. Under the plans recommended by 
the committee, the smallest district would have a 
population of 12,402 and the largest district would 
have a population of 13,608. Thus, the smallest 
district would be 4.87 percent below the ideal district 
size and the largest district would be 4.38 percent 
above the ideal district size, providing for an overall 
range of9.25 percent. Maps of the proposed districts 
and the district population figures are included with 
this report. 

The committee recommends Senate Bill No. 2599 
to allow the Governor to call a special election to be 
held in 30 to 50 days after the call if a referendum 
petition has been submitted to refer a measure or part 
of a measure that establishes a legislative redistrict
ing plan. 

LEGISLATIVE SUBDISTRICT STUDY 
Background 

The Legislative Assembly in a special session held 
November 4-8, 1991, adopted Senate Bill No. 2597 
with some amendments with respect to district bound
aries. The bill was also amended to provide that any 
senator from a district in which there was another 
incumbent senator as a result oflegislative redistrict
ing (Districts 6, 10, 14, 28, and 36) must be elected in 
1992 for a term of four years; to provide that the 
senator from District 41, the new district in Fargo, be 
elected in 1992 for a term of two years; and to include 
aneffectivedateofDecember 1,1991. In addition, the 
bill was amended to include a directive to the Legis
lative Council to assign to the committee the respon
sibility to develop a plan for subdistricts for the House 
of Representatives. 

As directed by Senate Bill No. 2597, the Legisla
tive Council assigned to the committee the responsi
bility to develop a plan for subdistricts for the House 
of Representatives. In addition, the committee con
tinued to study other aspects of the redistricting 
process. 

Testimony and Committee Considerations 
Air Force Base Subdistricts 

Committee members generally agreed that divid
ing the senatorial districts that include the Air Force 
bases into House subdistricts would be very difficult, 
particularly with respect to the two districts where 
portions of the Air Force bases are connected to 
portions of the cities of Grand Forks and Minot. In 
addition, there was concern that further division of 
the Air Force base districts would create confusion 
regarding district boundaries and reduce voter turn
out on the Air Force bases. 
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Indian Reservation Subdistricts 
American Indians from the Fort Berthold Reserva

tion requested the committee to establish a House 
subdistrict containing only the Fort Berthold Reser
vation. They contended that the American Indian 
voting rights had been diluted and American Indians 
had been disenfranchised under prior redistricting 
plans. In addition, it was argued that the refusal to 
establish a House subdistrict containing only the Fort 
Berthold Reservation would be a violation of the 
federal Voting Rights Act. 

American Indians from the Fort Berthold Reserva
tion instituted a civil action in federal district court 
requesting the court to declare the redistricting plan 
adopted by the Legislative Assembly at theN ovember 
1991 special session unconstitutional and establish a 
House subdistrict consisting of a majority of Ameri
can Indians. The action was dismissed based upon 
the inability to create a subdistrict having a majority 
American Indian population in District 4 based upon 
the 1990 census. 

Four-Year House Terms 
Section 4 of Article IV of the Constitution of North 

Dakota provides that senators must be elected for 
terms of four years and representatives for terms of 
two years. The committee considered a resolution 
draft to amend the constitution to increase the term 
of office for members of the House ofRepresentatives 
from two years to four years. In addition, the resolu
tion draft directs the Legislative Assembly to estab
lish a procedure whereby one-halfofthe members of 
the Legislative Assembly are elected biennially and 
allows two-year terms to implement that procedure. 
The resolution draft also provided that members of 
the Legislative Assembly elected from a senatorial 
district must be elected in the same year. 

Proponents of the resolution draft contended that 
requiring members of the House ofRepresentatives to 
run for office every two years is an unnecessary 
expense. In addition, they argued that no other 
officeholders in the state are required to run for 
election every two years. With respect to the require
ment that members of the Legislative Assembly elected 
from a senatorial district be elected in the same year, 
committee members generally agreed that the Legis
lative Assembly could address that issue when estab
lishing the procedure for staggering of terms. 

Reduction of Senate Terms After 
Redistricting 

Section 3 of Article IV ofthe Constitution ofNorth 
Dakota provides that the Legislative Assembly shall 
establish by law a procedure whereby one-half of the 
members of the Senate, as nearly as practicable, are 
elected biennially. 

In March 1992 the Attorney General opined that 
the provision in Senate Bill No. 2597 (1991), which 
reduced the term of office of three senators who were 
placed in districts with other incumbent senators as 
a result of redistricting, was unconstitutional be
cause the Constitution of North Dakota provides for 
four-year Senate terms. Although the committee's 
research did not support a finding of unconstitution
ality, committee members expressed concern with 
respect to the future effect and uncertainty caused by 



the opinion. 
The committee considered a resolution draft that 

specifically allowed the Legislative Assembly to 
shorten the term of a senator or provide for a two-year 
Senate term when necessary to maintain staggered 
terms after redistricting. Proponents of the resolu
tion stated that even though the constitution implic
itly allows the Legislative Assembly to provide for 
shortened terms or to shorten a term to maintain the 
required staggering of terms, a specific authorization 
would remove any doubt with respect to the authority 
of the Legislative Assembly. 

Nomination Petition Signature 
Requirements 

North Dakota Century Code (NDCC) Section 16.1-
11-11 provides that a candidate for legislative office 
may have that person's name placed on the primary 
election ballot by filing a petition containing the 
signatures of qualified electors equal in number to not 
less than two percent and not more than five percent 
of the total vote cast for the candidate of the party 
represented for the same office at the most recent 
general election at which the office was voted upon. If 
there were more than one candidate, the number of 
signatures necessary is not less than two percent and 
not more than five percent of the total number of votes 
for all party candidates divided by the number of 
party candidates. If no candidate was elected or no 
votes were cast for an office at any general election, 
the number of signatures required is not less than two 
percent and not more than five percent of the total 
average vote cast for the offices of sheriff and county 
auditor at the most recent general election at which 
those officers were elected in the petitioner's county 
or district. The average must be determined by 
dividing by two the total vote cast for those offices. 
However, in no case may more than 300 signatures be 
required. 

Section 16.1-12-02.1 provides that a person may 
submit a petition for independent nomination to have 
that person's name placed on the general election 
ballot as a legislative candidate. The number of 
signatures required for a nomination petition for a 
legislative candidate is equal to 10 percent of the 
number of votes cast in the district for Governor at the 
last preceding general election. However, in no case 
may more than 300 signatures be required. 

The committee received information indicating that 
signature requirements for petitions for candidates 
for legislative office may be unclear in circumstances 
after legislative district boundary lines have been 
changed. In addition, the number of signatures re
quired varies from district to district and within 
districts depending upon the party of the candidate. 
Because each legislative district contains approxi
mately the same number of residents, committee 
members generally agreed that a flat percentage of 
the number of residents ofthe district would be a fair 
and more uniform method through which the number 
of signatures required is determined. The committee 
determined that the 300 signature maximum re
quirements and the higher signature requirement for 
independent nominations for the general election 
should be retained. 

The committee considered a bill draft that pro-
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vided that the number of signatures necessary for a 
candidate for legislative office to place that candidate's 
name on the primary election ballot is equal to at least 
one percent of the total resident population of the 
legislative district as determined by the most recent 
federal decennial census and the number of signa
tures required for a candidate to place that candidate's 
name on the general election ballot as an independent 
candidate is equal to at least two percent of the 
resident population of the district as determined by 
the most recent federal decennial census. 

Recommendations 
The committee recommends House Bill No. 1050 to 

establish House subdistricts within each Senate dis
trict, except in Districts 18, 19, 38, and 40, which are 
the districts that include portions of the Air Force 
bases. The bill also provides that a representative 
elected from a subdistrict must be, on the day of 
election, a qualified elector in the subdistrict from 
which the representative was chosen. The bill con
tains an effective date of January 1, 1996. 

The committee recommends House Concurrent 
Resolution No. 3002 to amend the Constitution of 
North Dakota to increase the term of office for mem
bers of the House of Representatives from two years 
to four years. 

The committee recommends Senate Concurrent 
Resolution No. 4007 to provide that when necessary 
to maintain staggered terms after redistricting, the 
Legislative Assembly may shorten the term of a 
senator or provide for a two-year Senate term. 

ThecommitteerecommendsHouseBillNo. 1051 to 
provide that the number of signatures necessary for a 
candidate for legislative office to place that candidate's 
name on the primary election ballot is equal to at least 
one percent of the total resident population of the 
legislative district as determined by the most recent 
federal decennial census and the number of signa
tures required for a candidate to place that candidate's 
name on the general election ballot as an independent 
candidate is equal to at least two percent of the 
resident population of the district as determined by 
the most recent federal decennial census. 

ELECTION LAWS STUDY 
Background 

During the 1989-90 interim, the Legislative 
Council's interim Elections Committee was directed 
to consider all aspects of the election process with 
emphasis on new voting concepts that would make 
the process more timely and cost effective. The 
committee focused its study on the feasibility of con
ducting mail ballot elections and conducted a mail 
ballot election experiment during the 1990 primary 
election. During the later part of the interim, the 
committee received testimony from the Secretary of 
State regarding what the Secretary of State viewed as 
conflicting provisions and inconsistencies in North 
Dakota election laws. 

Senate Concurrent Resolution No. 4001 was rec
ommended by the interim committee and introduced 
by the Legislative Council. In testimony before the 
Senate and House standing Committees on Judi
ciary, the Secretary of State indicated that a compre
hensive review of the election code, including 



provisions relating to the financing of election cam
paigns and the reporting of election campaign contri
butions and expenditures, is necessary. 

North Dakota Election Laws 
North Dakota's election laws are contained inNDCC 

Title 16.1, which consists of 17 chapters, including 
one chapter that is reserved for elector registration. 

Chapter 16.1-01 sets forth general provisions re
lating to elections. Chapter 16.1-02 is reserved for 
elector registration. Chapter 16.1-03 contains re
quirements and procedures for party committee orga
nization. Chapter 16.1-04 addresses precincts and 
voting places. Chapter 16.1-05 sets forth the require
ments and duties of election officers. Chapter 16.1-06 
contains provisions relating to ballots, voting ma
chines, and electronic voting systems. Chapter 16.1-
07 contains provisions relating to absent voters' ballots 
and absentee voting. Chapter 16.1-08 relates to cam
paign contributions. Chapter 16.1-08.1 requires can
didates to file campaign contribution statements. 
Chapter 16.1-09 requires candidates to file state
ments of interest. Chapter 16.1-10 contains provi
sions relating to corrupt practices. Chapter 16.1-11 
contains the requirements and procedures for nomi
nations for office at primary elections. Chapter 16.1-
12 contains the requirements and procedures for 
filing certificates of nomination and filling vacancies. 
Chapter 16.1-13 contains provisions relating to gen
eral elections. Chapter 16.1-14 relates to presiden
tial electors. Chapter 16.1-15 contains provisions 
relating to canvassing boards and the canvass of 
votes. Chapter 16.1-16 contains provisions relating 
to contests of elections. 

Campaign Contributions 
North Dakota Century Code Chapter 16.1-08 ad

dresses campaign contributions. A candidate is de
fined as "a person whose name is presented for 
nomination to public office at any primary election or 
convention, whether the person is actually nominated 
or not; a person whose name is printed as a candidate 
on an official ballot used at any election; or a person 
who seeks election through write-in votes." A contri
bution is defined as "a gift of money or property, 
subscription, loan, advance, or deposit of money, 
except a loan of money from a bank or other lending 
institution made in the regular course of business, 
made for the purpose of influencing the nomination 
for election, or election of any person to office." Con
tribution also means "a contract, promise, or agree
ment, express or implied, whether or not legally 

a political committee to another political committee." 
A political purpose is defined as "any activity under
taken in support of or in opposition to the election or 
nomination of a candidate whether the activity is 
undertaken by a candidate, a political committee, a 
political party, or any person." 

Corporations, cooperative corporations, or associa
tions are prohibited from making direct contribu
tions: 

1. To aid any political party, political committee, or 
organization. 

2. To aid any corporation or association organized 
or maintained for political purposes. 

3. To aid any candidate for political office or for 
nomination to political office. 

4. For any political purpose or the reimbursement 
or indemnification of any person for money or 
property so used. 

5. For the influencing of any measure before the 
Legislative Assembly. 

A corporation, cooperative corporation, or associa
tion may establish, administer, and solicit contribu
tions to a separate and segregated fund to be utilized 
for political purposes. A political committee formed to 
aid or oppose a political party, committee, organiza
tion, association, a candidate for political office or 
nomination to political office, or a measure to be voted 
upon by the voters of the state must register its name, 
address, and agent's name and address with the 
Secretary of State. A political committee formed for 
the purpose of administering segregated funds is 
required to file a statement listing all contributions 
received in excess of $200 in the aggregate from each 
contributor for the 12-month period beginning with 
the first day of October and ending with the 30th day 
of September of the following year. In addition, the 
statement must list all disbursements of an amount 
in excess of $100 in the aggregate made for political 
purposes following each 12-month period. 

No person may make a payment of money to any 
other person for a political purpose in any name other 
than that of the person who supplies the money. 

Chapter 16.1-08 does not prohibit the exercise by 
corporations, cooperative corporations, and associa
tions of the right to make expenditures and contribu
tions for the purpose of promoting passage or defeat of 
initiated or referred measures, or for promoting any 
general political philosophy or belief deemed in the 
best interest of the employees, stockholders, patrons, 
or members of the corporation, cooperative corpora
tion, or association other than a "political purpose." 

enforceable, to make a contribution for any of the Campaign Contribution Statements 
above purposes, and includes funds received by a Chapter 16.1-08.1 addresses campaign contribu-
political committee which are transferred to that tion statements. Any candidate for a public office at 
committee from another political committee or other any general, primary, or special election, or any can-
source." An expenditure is defined as "a purchase, didate who sought a public office or is seeking a public 
payment, distribution, loan, advance, deposit, or gift office and who is soliciting or accepting contributions 
of money or property, except a loan of money from a for any political purpose, must file a detailed state-
bank or other lending institution made in the regular ment of all contributions received from each indi-
course of business, made for the purpose ofinfluenc- vidual or political committee that exceed $100 in the 
ing the nomination for election, or election of any aggregate for the calendar year. The statement must 
person to office." In addition, an expenditure also be filed with the Secretary of State no later than 
means "a contract, promise, or agreement, express or 4:00 p.m. on the lOth day before the date of the 
implied, whether or not legally enforceable, to make general, primary, or special election in which the 
any expenditure and includes the transfer of funds by candidate's name appears on the ballot or in which 
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the candidate seeks election through write-in votes 
complete from the beginning of that calendar year 
through the 15th day before the date of the election. 
In addition, a complete statement for the entire calen
dar year must be filed no later than 4:00 p.m. on the 
30th day of January of the following calendar year, 
regardless of whether the candidate's name appeared 
on the ballot for any office during that calendar year 
or whether the candidate did not seek election at any 
election through write-in votes. If a candidate has not 
received any contribution in excess of$100 during the 
calendar year, the candidate is not required to file a 
statement. 

Political parties that receive contributions in ex
cess of $100 and which contribute money to a candi
date in excess of$100 must file a statement listing the 
total amount contributed to or expended on behalf of 
a candidate or candidates or file a statement contain
ing a detailed list of all contributions received from an 
individual or political committee which exceed $100 
in amount. 

Any person who is soliciting or accepting contribu
tions for the purpose of aiding the circulation of 
statewide initiative or referendum petitions or of 
promoting passage or defeat of any statewide initi
ated or referred measure is required to file a state
ment if any contributions from a person in excess of 
$100 in the aggregate during the calendar year have 
been received. 

If any candidate or person soliciting or accepting 
contributions for the purpose of aiding the circulation 
of statewide initiative or referendum petitions or of 
promoting passage or defeat of a statewide initiated 
or referred measure receives any contribution of$500 
or more in the 15-day period before any primary, 
general, or special election from any individual con
tributor, the candidate or person must file a supple
mental statement reporting the name and address of 
the contributor and the amount of the contribution 
within 48 hours of receipt of the contribution. 

Testimony and Committee Considerations 
The Secretary of State testified that all aspects of 

the election code are in need of revision. The Secre
tary of State expressed a particular concern with 
respect to the laws relating to campaign contributions 
and campaign contribution statements. The Secre
tary of State informed the committee that he had 
established several committees to study various elec
tion law issues, including a committee on campaign 
disclosure laws. Areas to be addressed by that com
mittee included the disclosure of campaign contribu
tions and expenditures, expenditure limitation, 
campaign finance, and public information with re
spect to campaign contributions. 

Although the Secretary of State's committee on 
campaign disclosure did not complete its study and 
make a report to the committee, the Secretary of State 
requested the committee to revise the campaign con
tribution report filing deadlines to conform to dead
lines established under federal law for federal 
candidates and political committees. The committee 
considered a bill draft that changed the campaign 
contribution report filing deadlines for political com
mittees to reflect the reporting dates under federal 
law. The bill draft required a political committee to 
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file an annual campaign contribution report with the 
Secretary of State by 5:00p.m. on the 31st day of 
January of each year. The statement must list all 
contributions received in excess of $200 in the aggre
gate from each contributor for the previous calendar 
year. The bill draft also required a political commit
tee to file a preelection report by 5:00 p.m. on the 12th 
day before any statewide election. That report must 
be complete for the calendar year through the 20th 
day before the election. If a political committee 
received any contribution or made any disbursement 
in the amount of$500 or more in the aggregate within 
20 days before any statewide election, the political 
committee would be required to file a supplemental 
statement with the Secretary of State within 48 hours 
after receiving the contribution or making the dis
bursement. 

The committee received information regarding cam
paign financing and expenditure disclosure laws in 
adjacent states. In addition, the committee reviewed 
a summary of public financing of campaigns in Min
nesota and Montana. 

Committee members generally agreed that North 
Dakota campaign contribution reporting requirements 
need refinement. The concerns were the extent and 
type of changes needed. The committee determined 
that changing the filing deadlines to conform to fed
eral deadlines and requiring a preelection report and 
supplemental reports would be a good first step in 
addressing concerns with respect to campaign contri
bution reporting. 

The committee considered a bill draft that revised 
requirements with respect to campaign contribution 
statements. The bill draft required each candidate to 
report all contributions from political committees, 
loans made to the candidate, all contributions exceed
ing $100 in the aggregate for the calendar year, and 
the total value of all contributions received. The bill 
draft required district committees of political parties 
to file campaign contribution statements and state 
political party committees to file contribution and 
expenditure statements. In addition, the bill draft 
required political committees to file contribution state
ments listing all contributions received in excess of 
$100. Any person willfully violating the campaign 
contribution reporting requirements would be subject 
to a penalty of an amount equal to the amount of any 
contribution that is a subject of the violation. How
ever, before a person could be charged with a viola
tion, the county auditor or the Secretary of State 
would be required to notify the person of the violation 
and allow the person five days to remedy the viola
tion. If the person remedied the violation, no further 
action could be taken with respect to that violation. 

Proponents of the bill draft argued that the addi
tional requirements would not be burdensome and 
that the public has a right to know who is funding 
campaigns. Opponents of the bill draft contended the 
additional requirements are not likely to address the 
real problem with the campaign contribution laws
the broad and unclear definition of a contribution. In 
addition, they argued that the bill draft would have a 
detrimental effect on the volunteer nature of political 
parties and would be unnecessarily burdensome. 

The committee considered a bill draft that would 
have established various limits on contributions that 



candidates could accept from individuals and political 
committees. In addition, the bill draft would have 
limited the amount of money a candidate could re
ceive through loans and through funds contributed by 
the candidate. The bill draft also would have estab
lished limits on when a candidate could solicit and 
accept contributions and would have extended the 
campaign contribution laws to candidates for political 
subdivision offices. 

Committee members expressed concern with re
spect to the constitutionality and desirability of lim
iting the receipt by candidates of campaign 
contributions. In addition, there were concerns with 
respect to the inclusion of political subdivision candi
dates in the bill draft and the restrictions on when a 
candidate could receive contributions. 

The committee discussed the use of leftover cam
paign contributions after a person ceases to be a 
candidate. Some committee members expressed con
cern because the campaign contribution law does not 
specifically authorize persons to return campaign 
contributions to the contributors or to donate contri
butions after the person ceases to be a candidate. 

The committee considered a bill draft that allowed 
a person who ceases to be a candidate to return a 
contribution to the contributor or use unexpended 
contributions as a contribution to any candidate or as 
a donation to any charitable or educational organiza
tion. 

Recommendations 
The committee recommends Senate Bill No. 2046 

to change the filing deadlines for campaign contribu
tion reports by political committees to conform to 
deadlines established under federal law for federal 
candidates and political committees. The bill re
quires a political committee to file by 5:00 p.m. on the 
31st day of January of each year a campaign contribu
tion statement listing all contributions received in 
excess of$200 in the aggregate from each contributor 
for the previous calendar year. The bill also requires 
political committees to file a preelection statement 
listing all contributions received in excess of $200 in 
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the aggregate from each contributor from the begin
ning of the calendar year and all disbursements of an 
amount of $100 in the aggregate made for political 
purposes during the year. The preelection statement 
must be filed by 5:00 p.m. on the 12th day before any 
statewide election and must be complete through the 
20th day before the election. In addition, the bill 
provides that if a political committee receives any 
contribution or makes any disbursement in the amount 
of$500 or more in the aggregate within 20 days before 
any statewide election, the political committee must 
file a supplemental statement with the Secretary of 
State within 48 hours after receiving the contribution 
or making the disbursement. 

The committee recommends Senate Bill No. 2047 
to revise campaign contribution statement require
ments. The bill requires a candidate to report all 
contributions from political committees, loans made 
to the candidate, all contributions exceeding $100 in 
the aggregate for the calendar year, and the total 
value of all contributions received. The bill requires 
district committees of political parties to file cam
paign contribution statements and state political party 
committees to file contribution and expenditure state
ments. In addition, the bill requires political commit
tees to file contribution statements listing all 
contributions received in excess of $100. Any person 
willfully violating the campaign contribution report
ing requirements would be subject to a penalty of an 
amount equal to the amount of any contribution that 
is a subject of the violation. However, before a person 
could be charged with a violation, the county auditor 
or the Secretary of State would be required to notify 
the person of the violation and allow the person five 
days to remedy the violation. If the person remedies 
the violation, no further action could be taken with 
respect to that violation. 

The committee recommends House Bill No. 1052 to 
allow a person who ceases to be a candidate to return 
a contribution to the contributor or use unexpended 
contributions as a contribution to any candidate or as 
a donation to any charitable or educational organiza
tion. 



REDISTRICTING COMMITTEE PLAN 
Adopted October 1, 1991 

Diet- Population American Indian Area 
rict Total 18 & over Total 18 & over Deviation 

A 12,694 9,171 396 136 647.36 -2.63 
B 12,955 9,590 36 23 1,957.21 -0.63 
c 12,994 9,548 27 19 2,308.66 -0.33 
D 13,163 10,011 20 11 4,202.91 0.97 
E 12,679 8,739 2,865 1,479 4,233.61 -2.75 
F 12,548 8,614 139 57 2,612.31 -3.75 
G 13,060 8,845 243 133 2,069.97 0.18 
H 13,097 8,914 101 55 2,640.00 0.46 
I 13,226 9,214 119 63 7,239.07 1.45 
J 13,582 9,781 510 273 4,559.18 4.18 
K 12,659 8,680 3,047 1, 713 4,179.16 -2.90 
L 13,020 9,627 84 62 2,875.94 -0.13 
M 12,983 9,517 so 33 3,353.57 -0.41 
N 13,608 9,386 146 96 1,855.46 4.38 
0 13,506 10,071 21 12 4,972.49 3.60 
p 13,377 9,867 93 65 2,934.84 2.61 
Q 12,545 9,453 57 39 1,520.60 -3.77 
R 12,727 8,854 34 26 1,503.01 -2.38 
s 13,106 9,514 60 40 1,416.31 0.53 
T 13,353 10,007 31 16 3,287.47 2.42 
0 12,772 7,895 8,497 4,756 942.20 -2.03 
v 12,746 8,709 2,860 1,442 3,267.09 -2.23 
w 13,432 9,951 615 338 1,092.47 3.03 
X 12,628 9,151 158 111 2,158.89 -3.14 
y 13,573 9,797 108 64 1,011.10 4.11 
z "13,275 8,961 83 54 974.01 1.83 

Bismarck 
A 13,347 9,667 174 99 24.84 2.38 
B 13,228 9,807 182 87 16.29 1.47 
c 13,435 9,420 542 272 3.72 3.05 
D 13,426 10,018 657 399 43.56 2.98 

Dickinson 
12,459 9,024 85 46 8.84 -4.43 

Fargo 
A 12,554 10,073 100 64 16.49 -3.70 
B 12,583 9,670 108 62 2.45 -3.48 
c 13,421 11,029 282 153 7.56 2.95 
D 12,897 9,557 154 89 2. 71 -1.07 
E 12,657 9,408 110 69 29.46 -2.91 
F 12,534 9,382 54 42 17.14 -3.86 
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Grand Forka 
A 13,526 10,018 363 219 24.27 3.75 
8 13,444 10,855 449 258 2.60 3.12 
c 13,525 10,296 195 115 12.11 3.74 
D 13,535 9,892 138 93 46.09 3.82 

Jamestown 
12,847 9,478 70 52 8.09 -1.46 

Mandan • 
12,402 8,825 301 162 5.01 -4.87 

Minot 
A1 12,689 8,928 121 72 149.30 -2.67 
A2 12,546 8,244 127 74 201.09 -3.77 
81 12,646 8,657 285 140 58.26 -3.00 
82 12,789 9,348 279 138 6.55 -1.90 
c 13,188 10,150 111 111 8.04 1.16 
D 13,176 9,413 354 203 220.51 1.07 

We at Fargo 
12,525 8,489 102 63 18.12 -3.93 

Williaton 
13,448 9,489 520 302 13.12 3.15 

Under this plan the smallest district would have a population of 12,402 
and the largest would be 13,608 with a total deviation of 9.25 percent. 
The mean absolute deviation would be 2.55 percent. There would be nine 
districts with more than 3,000 square mil••· 
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NATURAL RESOURCES COMMITTEE 
The Natural Resources Committee was assigned 

five studies. Senate Concurrent Resolution No. 4039 
directed a study of the priority of water rights and 
North Dakota's water permitting process. Senate 
Concurrent Resolution No. 4038 directed a study of 
the methods that could be used to fund and finance 
critical water projects and programs, including con
struction of facilities. Senate Concurrent Resolution 
No. 4075 established a comprehensive statewide wa
ter development program and directed a continued 
investigation offunding and financing this program. 
House Concurrent Resolution No. 3022 directed a 
study ofthe effects of compliance with the federal Safe 
Drinking Water Act on North Dakota and its commu
nities. Senate Concurrent Resolution No. 4046 di
rected a study of the feasibility and desirability of 
adopting an integrated pest management law. The 
Legislative Council authorized the committee tore
ceive testimony on federal farm programs. The Leg
islative Council assigned to the committee the 
responsibility to receive annual reports on land recla
mation from the Land Reclamation Research Center 
of North Dakota State University. 

Committee members were Senators Steven W. 
Tomac (Chairman), Duane L. DeKrey, William G. 
Goetz, Jerome Kelsh, Byron Langley, Dean Meyer, 
Duane Mutch, Rolland W. Redlin, Bryce Streibel, 
John T. Traynor, and F. Kent Vosper and Represen
tatives Ole Aarsvold, Gordon Berg, Jerry Bodine, 
Grant C. Brown, Loren DeWitz, Lyle L. Hanson, 
Dale L. Henegar, John Hokana, Eugene Nicholas, 
Robert E. Nowatzki, Don Shide, and Herb Urlacher. 

The committee submitted the "WATER RE
SOURCE DEVELOPMENT FINANCE STUDY'' por
tion of this report to the Legislative Council at the 
special meeting of the Council in October 1991. The 
Council rejected the report submitted in October 
1991. The committee submitted the remainder ofthe 
report to the Legislative Council at the biennial meet
ing of the Council in November 1992. The Council 
accepted that report for submission to the 53rd Leg
islative Assembly. 

PRIORITY OF WATER RIGHTS AND 
NORTH DAKOTA'S WATER PERMITTING 

PROCESS 
Senate Concurrent Resolution No. 4039 reflected 

the Legislative Assembly's concern regarding the 
priority of water rights in North Dakota and North 
Dakota's water permitting process. This resolution 
was introduced and subsequently enacted by the 1991 
Legislative Assembly as a result of the defeat of 1991 
Senate Bill No. 2283. Briefly, Senate Bill No. 2283 
would have established the following order of priority 
of water rights acquired after the Act's effective date: 
(1) domestic use; (2) municipal use; (3) livestock use; 
(4) irrigation use; (5) industrial use; and (6) fish, 
wildlife, and recreation use. 

Background 
General Water Appropriation Law 

There are generally two systems that govern the 
appropriation of water in the United States. The 
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humid eastern states where water resources are more 
plentiful follow the common law of riparian rights. 
The arid western states where water resources are 
more scarce have rejected the doctrine of riparian 
rights and have adopted the doctrine of prior appro
priation. 

A riparian right is a right to use a portion of the flow 
of a watercourse that arises by virtue of ownership of 
land bordering a stream. The basic principle of the 
prior appropriation doctrine is that a person may 
acquire an exclusive right to use a specific quantity of 
water by applying it to a beneficial use without refer
ence of the locus of the use. An appropriate right is 
also defined by the time period of use as well as by the 
quantity claimed. Thus, the prior appropriation doc
trine is often known as the first in time first in right 
water appropriation system. Although the time ofthe 
water diversion or appropriation is the salient feature 
of the prior appropriation doctrine, the water must be 
put to a beneficial use and the appropriation is limited 
to the capacity ofthe diversion works. Under the prior 
appropriation doctrine a water right may be perfected 
by: (1) notice of an intent to appropriate; (2) actual 
diversion; and (3) application of the water to a benefi
cial use. 

North Dakota is a prior appropriation doctrine 
state. North Dakota Century Code (NDCC) Section 
61-04-06.3 provides: 

Priority in time shall give the superior water 
right. Priority of a water right acquired under this 
chapter dates from the filing of an application with 
the state engineer, except for water applied to 
domestic, livestock, or fish, wildlife, and other 
recreational uses in which case the priority date 
shall relate back to the date when the quantity of 
water in question was first appropriated, unless 
otherwise provided by law. 

Priority of appropriation does not include the 
right to prevent changes in the condition of water 
occurrence, such as the increase or decrease of 
stream flow, or the lowering of a water table, 
artesian pressure, or water level, by later appro
priators, if the prior appropriator can reasonably 
acquire his water under the changed conditions. 

North Dakota Water Law 
Although North Dakota is a prior appropriation 

state, this common law doctrine has been statutorily 
modified by the requirement that the first in time first 
in right be measured by the acquisition of a water 
permit from the State Engineer. North Dakota Cen
tury Code Section 61-04-02 requires that an appro
priator secure a permit for the beneficial use of water. 

If there are competing applications for water from 
the same source and the source is insufficient to 
satisfy all the applicants, the State Engineer is to 
utilize the priority as established by NDCC Section 
61-04-06.1 in granting water permits: (1) domestic 
use; (2) municipal use; (3) livestock use; (4) irrigation 
use; (5) industrial use; and (6) fish, wildlife, and 
recreation use. The water appropriated must still be 
put to a beneficial use in order to secure a valid water 
right under the prior appropriation doctrine. 



Priority of Water Rights and the Water 
Permitting 

Processes of Other Western States 
Nearly all of the western states have adopted the 

prior appropriation doctrine although several, such 
as California, constructed their prior appropriation 
systems upon an earlier riparian system when it was 
discovered that the riparian system does not work 
well in the arid west. However, even in the dual 
system states, the prior appropriation doctrine is the 
key to understanding their water appropriation sys
tems. 

South Dakota 
South Dakota Codified Laws Section 46-5-7 pro

vides that "as between appropriators, the first in time 
is the first in right. The priority of the appropriation 
shall date from the time of filing of the application 
therefore in the office ofthe water management board." 
Based upon this section, it is clear that South Dakota 
follows the prior appropriation doctrine and that the 
priority of the water right is measured from the filing 
of an application. 

Montana 
Montana Code Annotated Section 85-2-401 pro

vides that "as between appropriators, the first in time 
is the first in right. Priority of appropriation does not 
include the right to prevent changes by later appro
priators in the condition of water occurrence, such as 
the increase or decrease of stream flow or the lowering 
of a water table, artesian pressure, or water level, if 
the prior appropriator can reasonably exercise his 
water right under the changed conditions. Priority of 
appropriation made under this chapter dates from 
the filing of an application for a permit .... " Although 
Montana has a separate system of water courts to 
adjudicate disputes concerning water in that state, 
the prior appropriation doctrine is the basis for the 
allocation of water in Montana. 

Wyoming 
Wyoming has also adopted the prior appropriation 

doctrine. The doctrine is so important that it is in 
Section 3 of Article VIII of the Constitution of Wyo
ming. This section provides that "priority of appro
priation for beneficial uses shall give the better right. 
No appropriation shall be denied except when such 
denial is demanded by the public interests." 

Testimony 

water in North Dakota which may eventually reach 
the point in which aquifers are fully allocated and 
future domestic and municipal water users would be 
unable to obtain water. 

Opponents of reordering North Dakota's water 
priority system, including the State Engineer and 
representatives of the Garrison Diversion Conser
vancy District and North Dakota Water Users Asso
ciation, indicated that the prior appropriation system 
is working well in North Dakota. They testified that 
the prior appropriation system ensures that the high
est and best use is made of a scarce and valuable 
resource such as water. The prior appropriation 
doctrine protects the investment that water users 
have made in order to make a beneficial use of water. 
Also, economic development may be harmed in that 
people will be hesitant to invest in North Dakota if 
their water rights are uncertain and may be divested 
by a subsequent appropriator without the prior ap
propriator being compensated for that right. Finally, 
opponents noted that domestic or municipal users 
could use the power of eminent domain to acquire 
water rights for domestic or municipal use provided 
they compensated the prior appropriator for that 
right. 

Water permit hearings are held in Bismarck and 
notices of water permit applications are printed in 
newspapers of general circulation in the area of the 
proposed appropriation site. The committee received 
testimony that it is difficult and time consuming for 
people to travel to Bismarck for the hearings and that 
publishing notices of water permit applications in 
newspapers of general circulation may not be ad
equate notice to all people affected by the water 
permit application. 

The committee received testimony from the State 
Engineer. Approximately 75 to 80 percent of water 
permit hearings are uncontested and no testimony is 
taken at the hearings. It is not unusual for these 
hearings to be unattended and the State Water Com
mission holds approximately 125 water permit hear
ings a year and schedules up to three hearings a day. 
If water permit hearings were to be required to be held 
in the county seats as opposed to the capital, the State 
Water Commission may have to add at least one full
time equivalent position to conduct the hearings, and 
the goal of processing water permit applications in a 
timely fashion may be impeded if the commission is 
required to hold its water permit application hearings 
in the county seats. 

The committee received testimony from the State Committee Considerations 
Engineer and representatives of the Garrison Diver- The committee considered a proposal to require 
sion Conservancy District, North Dakota Water Us- persons applying for water permits to notify all per-
ers Association, North Dakota Rural Water Systems sons holding water permits for the appropriation of 
Association, theGrandForks-TraillRural Water Users water from appropriation sites located within a ra-
Association, and the Tri-County Water Users Asso- dius of one mile from the location of the proposed 
ciation. Proponents of reordering North Dakota's water appropriation site and all owners or operators 
water appropriation system to give domestic users an of municipal or public use water facilities within a 
absolute priority indicated that a great deal of money radius of one mile from the location of the proposed 
has been invested in water delivery systems by rural water appropriation site. Notice of the application 
water systems and rural water users, as well as would be published in the official newspaper of the 
municipalities, and this investment must be pro- county in which the proposed appropriation site is 
tected by ensuring that water is available for domes- located, as opposed to a newspaper of general circula-
tic and municipal uses in the future. Proponents tion in the area ofthe proposed appropriation site as 
indicated that there is more and more competition for required under present law. Also, the water permit 
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hearing would be held in the county seat of the county 
in which the proposed water appropriation site is 
located. 

The committee also considered a proposal under 
which a person applying for a water permit would be 
required to give notice to all persons holding water 
permits for the appropriation of water from appro
priation sites located in the county in which the 
proposed water appropriation site is located, and to 
all owners or operators of municipal or public use 
water facilities in the county in which the proposed 
water appropriation site is located. Water permit 
application notices would be published in the official 
county newspaper, and water permit hearings would 
be held in. the county seat of the county in which the 
proposed appropriation site is located. 

Under present law, only record title owners of real 
estate within a radius of one mile from the location of 
the proposed water appropriation site are required to 
be given notice of the proposed application. Propo
nents of these proposals testified that they would 
ensure that all persons affected by the issuing of a 
water permit would be notified ofthe permit applica
tion. 

Recommendation 
The committee recommends House Bill No. 1053 to 

require persons applying for water permits to notify 
all persons holding water permits for the appropria
tion of water from appropriation sites located within 
a radius of one mile from the location of the proposed 
water appropriation site and all municipal or public 
use water facilities in the county in which the pro
posed water appropriation site is located. The State 
Engineer would provide a list of all persons and 
municipal or public use water facilities that must be 
notified under the proposal. The State Engineer must 
publish notice of the application in the official county 
newspaper in which the proposed appropriation site 
is located, and if two or more municipal or public use 
water facilities request a local hearing, the State 
Engineer must hold the hearing in the county seat of 
the county in which the proposed water appropriation 
site is located. This request must be in writing and 
must be made within 15 days of when the notice of 
application is mailed by the applicant pursuant to 
NDCC Section 61-04-05. 

WATER RESOURCE DEVELOPMENT 
FINANCE STUDY 

The Council rejected the report on this study in October 1991. The 
report is printed here pursuant to Rule 5 of the Supplementary Rules 
of Operation and Procedure of the Legislative Council: 

The financing of water projects is a multilevel system consisting of 
federal, state, local, and private sources. Because of decreased federal 
participation in funding water projects, including water storage facili
ties and waste treatment plants, state and local governments will be 
required to contribute a larger share of the money for necessary capital 
improvements. In addition, state and local governments must come up 
with large amounts of capital to respond adequately to water resource 
needs, both of a water quantity and quality nature. 

Methods for Financing Water Projects 
The primary means of acquiring capital in a majority of states is by 

debt financing through the issuance of bonds by state or local govern
ments. The two types of bonds most often used are general obligation 
bonds and revenue bonds. General obligation bonds are backed by the 
full faith and credit of the issuer. Because of this backing, these bonds 
have a favorable interest rate. However, constitutional and statutory 
limits exist on the amount of debt the issuing governmental entity may 
incur. Because of the restrictions on the use of general obligation bonds, 
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many state and local governments use revenue bonds, which are paid 
exclusively from the earnings of a specific enterprise. Since the full 
faith and credit of the issuing entity is not pledged, generally fewer 
restrictions exist on the use of this financing mechanism. The interest 
rate, however, is not as favorable as that of general obligation bonds. 

Some states have established economic development funds to pro
vide state assistance to local governments or private sponsors in the 
development of water resource development. This assistance may take 
the form ofloans or grants for a portion or all ofthe costs of the project 
or purchase municipal bonds for a special municipal project. Another 
alternative is to use the fund's money for a portion of construction costs, 
take title to the project, and then sell it back to the sponsor over a long 
period of time. These funds are financed in several ways-state general 
obligation bonds, revenue bonds, general fund appropriations, tax 
revenue surpluses, sales and use taxes, mineral leasing funds, and 
energy development trust funds. 

An alternative to economic development funds is a bond bank. The 
premise of a bond bank is to improve economic efficiencies by purchas
ing local bond issues with the proceeds of the bank's bonds. Through a 
bond bank, the cost to local governments of issuing debt is lowered and 
the expertise in dealing with debt is improved. 

Enterprise authorities are another means by which states can assist 
local governments in financing water resource projects. At the state 
level, an authority issues its own bonds, builds projects and leases them 
to municipalities, makes loans and grants to municipalities, and buys 
the municipalities' bonds. At the local level, a number oflocal govern
ments may band together into a quasi-governmental authority with 
p(lwers to issue its own debt instruments. 

. A state bond guarantee fund guarantees repayment of all interest 
and principal on local obligations. The fund lowers the interest rate on 
locally issued bonds and thus increases their marketability. · 

One approach to raising capital is to apply user fees-which include 
power sales revenues, water sales revenues, and recreational facility 
use charges-to the funding of water projects. This approach shifts a 
greater burden of project cost to the beneficiaries. 

A finance mechanism that has been gaining in popularity is the use 
ofleasing arrangements. The three most commonly used government 
leasing arrangements are ( 1) a lease-purchase agreement, in which the 
governmental entity ultimately acquires the property; (2) an operating 
lease, in which the governmental entity gets temporary use of the 
property; and (3) a sales lease-back agreement, in which the govern
mental entity sells a water facility to a private entity and leases back 
the system. 

An additional financing mechanism is "privatization" of water 
facilities. Under privatization, private water companies own, develop, 
and operate water storage and delivery systems. 

Methods Used to Finance Water Resource Development 
Projects In Other States 

Montana uses coal severance taxes and oil, gas, and coal extraction 
taxes to finance water resource development projects. These mineral 
taxes are placed in a resource indemnity trust fund, which is used to 
finance a water resource development fund. 

Wyoming has dedicated the proceeds of a 1.5 percent excise tax on 
coal and a 0.167 percent severance tax on oil and gas to fund grants and 
loans for the construction of water resource development projects. 

Utah established a revolving construction loan fund in 1948 to 
finance irrigation projects. The Utah Legislature appropriated $1 mil
lion a year for several years when the fund was first created in order to 
establish a financial foundation for the fund. The fund is self-perpetu
ating and loans moneys at zero interest for a set number of years. Utah 
established a city water loan program in the early 1970s to finance 
water resource development projects for cities. In 1978 Utah sold 
$70 million in bonds to establish a loan fund for larger water projects. 
Repayments are used to fund future water resource development 
projects. The largest loan to date has been $18 million. The Utah Board 
of Water Resources also funds state water projects. The state uses 
general fund moneys to finance 75 percent of the cost of a project by 
buying bonds from a city or water district or entering into a contract 
with a private irrigator under a loan buyback or repurchase agreement. 
The state acquires title to the water rights, right of way, and to the 
project. Utah also has community impact boards that may be involved 
in the financing of water resource development projects. The projects 
are funded with oil and gas lease rentals and bonuses and oil and gas 
royalties. Projects are constructed in the county where the leases are 
located or the oil and gas is produced. 

The vast majority of water resource development projects in Arizona 
are cost-share projects entered into by the state with the Bureau of 
Reclamation pursuant to the Central Arizona Project. However, there 
are several ground water augmentation projects that are financed by a 



pump tax on the pumping of ground water. The maximum pump tax is 
$2 per acre foot per year. There are also two local ground water 
augmentation districts (Tucson and Phoenix) that receive pump tax 
revenues from the state for use largely for research on ground water 
recharge projects. Several flood control projects have been funded on a 
project-by-project basis by appropriations from the Arizona general 
fund. 

South Dakota has established three funds for financing water 
resource development projects. The consolidated water facilities con
struction fund is financed by general fund revenues appropriated by the 
South Dakota Legislature on a year-by-year basis for small water 
resource development projects. The revolving loan fund is composed of 
funds received from the Environmental Protection Agency and funds 
that the state has placed in this fund to match the federal funds to 
finance wastewater treatment projects. The state water resources 
management program, which finances rural water systems and flood 
control projects, uses state assistance as well as federal matching funds. 

Water resource development projects in New Mexico are funded 
through annual appropriations by the New Mexico Legislature. 

Texas uses general obligation bonds to finance water resource 
development projects. Loans are made to local governments for water 
supply projects. 

Idaho does not have any state-sponsored water resource develop
ment projects. However, there are several small hydroelectric projects 
financed with revenue bonds backed by earnings from the sale of power 
generated by the project. The Idaho Water Resources Board may issue 
revenue bonds, but the Idaho grant and loan program and Idaho 
revolving loan program are too small to finance any projects. 

Nebraska has established the Nebraska development fund to fi
nance the construction of water resource development projects. This 
fund is financed from the state general fund. The United States Army 
Corps of Engineers is cost sharing with the state of Nebraska on three 
flood control projects-two river levees and the channelization of the 
Missouri River through Omaha. The portion of the state's share not 
financed through the Nebraska development fund is financed by the 
municipality and natural resource district benefited by the project. The 
local share is financed by property taxes and special assessments of the 
benefited property. 

Missouri has a dedicated sales tax of one-tenth of one percent to fund 
conservation activities, parks, and resources projects. This dedicated 
sales tax was adopted as a constitutional amendment in 1984 and was 
slated to expire after five years. However, the sales tax was renewed by 
the people of Missouri in 1988 for a period of 10 years and is effective 
through November 7, 1998. 

Colorado has established two mechanisms for financing state water 
resource development projects. The Colorado Water Conservation 
Board construction fund is financed by a severance tax on coal and 
appropriations from the Colorado general fund. The Colorado Natural 
Resources and Power Development Authority was financed by a $30 mil
lion transfer of state funds when it was established. The authority is 
authorized to issue revenue bonds for the construction of water resource 
development projects. Colorado has also entered a joint venture/cost 
share agreement with the Bureau of Reclamation to construct the 
Animas LaPlata Project. Under the agreement, Colorado is obligated 
to finance up to 20 percent of the costs of the project. 

Kansas has established a state water plan fund, water marketing 
program, and a water assurance program that affect the financing of 
water resource development projects. The state water plan fund is 
financed from the state general fund, an economic development fund, 
various user fees, and pollution fines collected by the Kansas Depart
ment of Health and Environment. The fund receives approximately 
$15 million a year and is used primarily for studying the future water 
needs of Kansas. Under the Kansas water assurance program, the 
Kansas Water Office can issue bonds to finance projects to assure local 
entities of the availability of a water supply. The bonds are financed 
from the state general fund. 

North Dakota Water Resource Programs 
State Programs 

The State Water Commission has broad powers to develop the 
waters of the state for domestic, agriculture, and municipal needs; 
irrigation; flood control; recreation; and wildlife conservation. The 
commission is authorized under North Dakota Century Code (NDCC) 
Section 61-02-46 to issue revenue bonds for the purpose of paying the 
costs of any one or more of the "works" authorized under the chapter and 
for the purpose of acquiring lands and preparing and developing the 
lands for irrigation. The term "works" is defined to include property 
rights, water rights, and the means to conserve, develop, treat, and 
distribute water. Under NDCC Section 61-02-68.1, the commission 
may issue interim finance notes to provide owners with tax-exempt 
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construction period financing for "works." 
The State Water Commission is also charged with the planning and 

construction of the Southwest Pipeline Project. North Dakota Century 
Code Section 57-51.1-07 allocates 10 percent of the moneys deposited in 
the oil extraction tax development fund to the sinking fund established 
for payment of the North Dakota water development bonds, Southwest 
Pipeline series, and any moneys in excess of that needed to pay the 
principal and interest on those bonds is deposited in the resources trust 
fund. The resources trust fund is available by legislative appropriation 
to the commission for water supply facilities, including rural water 
systems. 

North Dakota Century Code Section 6-09.5-03 establishes in the 
Bank of North Dakota a community water facility loan fund with a 
ceiling of$10 million. All loans from the fund are supplemental to loans 
made by the Farmers Home Administration. A community water 
facility loan may not exceed 50 percent of the project costs and is issued 
at three percent interest. 

Under NDCC Section 61-30-03, the State Department of Health and 
Consolidated Laboratories may issue grants for not more than 25 per
cent ofthe project cost for lake protection and rehabilitation purposes. 
These grants may be issued only when federal funding is available. 

North Dakota Century Code Section 61-31-03 establishes the state 
waterbank program for the acquisition of wetland areas. The 1991 
Legislative Assembly appropriated $50,000 for this program, and the 
maximum that this program may obtain from private or other sources 
is $1 million. No wetland acquisitions have been made under this 
program. 

North Dakota Century Code Chapter 61-29 establishes the Little 
Missouri River Commission. The purpose of this chapter is to preserve 
the Little Missouri River as nearly as possible in its present state, which 
means that the river will be maintained in a free-flowing natural 
condition. 

North Dakota Century Code Chapter 61-28.2 establishes the water 
pollution control revolving loan fund. This fund is designed to provide 
funds to political subdivisions for the planning, design, construction, 
and rehabilitation of wastewater treatment facilities, and other lawful 
activities connected with this program. The fund is composed of funds 
capitalized by federal funds, matching state funds when required, and 
by any other funds generated by the operation of the revolving loan 
fund. 

North Dakota Century Code Chapter 61-21.1 authorizes the Indus
trial Commission to issue bonds pursuant to NDCC Chapter 4-36 for the 
purpose of making loans to lenders and requiring the proceeds of the 
loans to be used by the lenders to make loans to landowners for water 
projects. A water project and the cost of works undertaken pursuant to 
Chapter 61-21.1 must be approved by the State Water Commission 
before a loan to finance the cost of works is eligible to be made by a lender 
with the proceeds of a loan from the Industrial Commission. 

Local Programs 
North Dakota Century Code Chapter 61-16 creates water resource 

districts. A district's powers are very broad and generally include the 
local control and regulation of water within each district. Each district 
has the power to accept funds from federal, state, public, or private 
sources and has the power to borrow money for projects undertaken. 

NorthDakotaCenturyCodeChapter61-21govemsdrainageprojects. 
Under this chapter, drainage projects come under the jurisdiction and 
administration of water resource districts. Water resource districts 
may finance drainage projects by the issuance of drainage revenue 
bonds or warrants. 

North Dakota Century Code Chapter 61-07 establishes local irriga
tion districts that have the general authority to engage in works 
necessary to establish and construct a complete set of irrigation works. 
Under this chapter, the irrigation district may plan for the finance of 
works, which may include issuance ofbonds, warrants, and the creation 
of water user funds to pay for costs from water rentals or user charges. 
Chapter 61-08 generally govems the fiscal affairs ofirrigation districts 
and provides for irrigation district bonds and improvement warrants. 

North Dakota Century Code Chapter 61-12 govems flood irrigation. 
A board of flood irrigation may assess benefited land for the cost of 
construction and maintenance of flood irrigation projects. The flood 
irrigation board may issue bonds and warrants for flood irrigation 
projects. 

North Dakota Century Code Chapter 61-24 creates the Garrison 
Diversion Conservancy District, which has the general authority and 
duty to promote the establishment and construction of the Garrison 
Diversion Unit of the Missouri River Basin Project. Under this chapter, 
the district may levy one mill annually within the district to pay 
expenses and accumulate funds for district purposes. 

North Dakota Century Code Chapter 61-24.2 establishes the West 



River Water Supply District. The general purpose of this district is to 
seek a dependable, long-term supply of water from the Missouri River 
utilizing a pipeline transmission and delivery system for purposes 
including domestic, rural water districts, municipal, livestock, irriga
tion,light industrial, mining, recreational, fish and wildlife, and pollu
tion abatement uses, with primary emphasis on domestic, rural water 
districts, and municipal uses. The district has the power to levy taxes 
not to exceed one mill on each dollar of taxable property in the district 
for payment of expenses and for the accumulation of a fund to pay 
obligations incurred by the district. 

North Dakota Century Code Chapter 61-04.1 creates the Atmo
spheric Resource Board as a division of the State Water Commission. In 
addition, Section 61-04.1-23 authorizes the creation of local weather 
modification authorities. These authorities may certify annually to the 
board of county commissioners a tax of up to seven mills to be used only 
for weather modification activities in conjunction with the state. 

North Dakota Century Code Chapter 40-05 generally outlines the 
powers of m\lnicipalities. Municipalities may engage in activities 
necessary to supply water reasonably sufficient for the needs of the 
habitants of the city. Under Section 40-05-01, a city has broad authority 
to finance water projects. A city may borrow money on the credit of the 
corporation for corporate purposes and may issue bonds as limited by 
NDCC Title 21. The city may also issue refunding bonds and certifi
cates of indebtedness as provided and limited in Title 21. 

Private Water Development 
North Dakota Century Code Chapter61-13 authorizes the existence 

and formation of private irrigation corporations. These corporations 
may borrow amounts, whether in excess of capital stock or not, for 
corporate purposes. 

An additional private source of water development is the rural 
water system. A rural water system engages in the planning and 
construction of water systems for their members, who pay for the 
services provided. The State Water Commission is empowered to 
render assistance to rural water systems and is specifically authorized 
under NDCC Section 57-51.1-07 to utilize a portion of the resources 
trust fund for rural water systems. 

Governor's Water Strategy Task Force 
In April 1991 the Governor issued Executive Order No. 1991-3, 

which established the Governor's Water Strategy Task Force. The 
mission of the Water Strategy Task Force was to: 

1. Review funding options to implement existing water policies of 
the state in water-related political subdivisions. 

2. Develop, by October 1, 1991, a water development program and 
a funding strategy for submission to a special session of the 
Legislative Assembly in late 1991. 

3. Develop, by December 1, 1991, a plan for advocating a compre
hensive state water policy to the administration and to Con
gress. 

The Water Strategy Task Force was composed of people represent
ing different interests concerned with water resource development 
throughout the state. 

The Water Strategy Task Force held a number of public meetings 
throughout the state to solicit viewpoints on water problems and water 
development issues. The task force attempted to determine ( 1) whether 
there is a need for water development in the state, and if so, then (2) 
should the state do more to develop its water resources, and if so, then 
(3) how should this be done and how should these projects be financed? 
The task force reported to the committee that there is a defmite need for 
water development in the state, and the people believe the state should 
do more to develop its water resources, especially to preserve its rights 
to the Missouri River water. 

The Water Strategy Task Force formed subcommittees on program 
costs, financing, and program benefits. The Task Force Subcommittee 
on Program Costs identified various necessary water projects and the 
costs of constructing these projects. 

Task Force Subcommittee on Program Costs 
The Task Force Subcommittee on Program Costs determined that 

the majority of urban and rural water supplies in the state are inad
equate to satisfy fully the needs of the citizens of the state. The 
subcommittee determined that in addition to water quantity problems, 
a number of water supplies violate standards set by the United States 
Environmental Protection Agency under the Safe Drinking Water Act. 
The subcommittee also determined that as water supply systems seek 
to comply with other recently enacted federal water quality standards, 
additional costs will be incurred. The subcommittee also determined 
that under the prior appropriation doctrine the state of North Dakota 
must put the waters of the Missouri River to a beneficial use in order to 
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preserve the state's right to the water. 
After reviewing the Comprehensive Water Management Plan pre

pared by the State Engineer and the information gathered by the Water 
Strategy Task Force, the Task Force Subcommittee on Program Costs 
developed a list of 11 projects it determined were necessary to satisfy 
the state's water needs. The projects include those related to the 
Garrison Diversion Unit Project, the Southwest Pipeline Project, the 
State Water Commission's contract fund, the Northwest Area Water 
Supply Project, and the establishment of a water supply development 
fund. The following tables prepared by the Subcommittee on Program 
Costs indicate the amount of state funds needed for each ofthe program 
elements and the totals through the years 2000 and 2016: 

Short-Term Development 
Through Year 2000 

(In millions) 
Federal State Total 

Municipal, rural, and industrial $ 63.8 $ 34.2 $ 98.0 
water supply program 

Mid-Dakota Reservoir 22.8 12.1 35.0 
Canal maintenance and rehabilitation 13.3 7.1 20.4 
James River 4.4 2.4 6.8 
Sheyenne River and Devils Lake 49.0 26.5 75.5 
Turtle Lake irrigation 22.1 11.9 34.0 
Williston irrigation 16.3 8.7 25.0 
Southwest Pipeline Project 58.3 20.5 78.8 
Contract fund 29.8 29.8 
Northwest area water supply1 80.0 13.7 93.7 
Water supply development fund2 80.0 80.0 

Total $330.0 $247.0 $577.0 

1 Northwest area water supply construction would start in the year 
1996 and would be completed in 2004. 

2 Approximately $9 million per year would go into the water supply 
development fund to create a self-sustaining fund for future munici
pal, rural, and industrial water supply projects. 

Long-Term Development 
Beyond Year 2001 to Year 2016 

(In millions) 
Repay-

New mentsand 
Federal State Interest1 

Municipal, rural, and $27.8 $160.2 
industrial water supply 

Contract fund 56.022 16.7 
Northwest area water supply 70.0 12.6 

Total $97.8 $56.00 $189.5 

Total 
$188.0 

72.7 
82.6 

$343.3 

1 Because ofloan repayments and interest revenue to the water supply 
development fund, the fund remains nearly constant and allows for an 
annual expenditure of approximately $11.7 million. 

2 Contract fund appropriations would come from the resources trust 

fund. 

Task Force Subcommittee on Financing 
Based upon the fmdings of the Task Force Subcommittee on Pro

gram Costs that $22 million per year (in addition to authorized revenue 
to the resources trust fund and income from project loan repayments 
and other revenues) would be needed to meet the water program needs 
of the state through the year 2016 and beyond, the Task Force Subcom
mittee on Financing developed a funding proposal. The Subcommittee 
on Financing considered these factors: (1) the revenue package should 
generate $22 million per year for the proposed water development 
program; (2) the proposed water development program would benefit 
all areas of the state, and all residents should contribute to the program; 
(3) the proposed water development program should be initiated now, 
and the revenues should be realized as soon as possible; (4) any tax 
should automatically terminate at the end of 1999; (5) the revenues 
should not be based on a single tax; and (6) funds generated by the 
revenue package should be deposited in the resources trust fund. 

A .25 percent increase in the state sales tax would generate approxi
mately $12 million per year, an increase in the individual income tax 
rate from 14 percent of federal income tax liability to 15 percent of 
federal liability would generate approximately $8.5 million per year, 
and a five percent surcharge on corporate income tax would raise 
approximately $2.25 million per year. 



Task Force Subcommittee on Program Benefits 
The Task Force Subcommittee on Program Benefits identified the 

short-term and long-term benefits of the water supply projects identi
fied by the Task Force Subcommittee on Program Costs. Short-term 
benefits were defined as dollars ofincreased economic activity resulting 
from the expenditure of federal dollars on construction projects in North 
Dakota. Long-term benefits were defined as benefits derived from the 
use of water supply projects after construction has been completed as 
well as benefits from irrigation, recreation, wildlife, and water use for 
municipal, rural, and industrial purposes. The identified short-term 
benefits are approximately $806.5 million and the creation ofl2,184 jobs 
for the period 1992 through 2000. The identified long-term benefits are 
$140.4 million per year and the creation of2,097 jobs per year for the 
year 2000 and beyond. The long-term benefits only include those 
benefits that would be recognized from the proposed irrigation projects 
and the recreation and wildlife benefits ofthe projects proposed by the 
Water Strategy Task Force. The benefits that would be recognized from 
the proposed municipal, rural, and industrial water supply projects 
were not quantified. However, three primary benefits that would be 
recognized from these projects are improvement in water quality, 
increase in water quantity, and improvement in the reliability of water 
quality and quantity. These primary benefits of municipal, rural, and 
industrial water supply projects translate into several intangible ben
efits, including improved health; enhanced quality of life; private 
economic considerations that include the fact that municipal, rural, and 
industrial water may be the least-cost alternative to meet United States 
Environmental Protection Agency safe drinking water standards, to 
increase useful life of water supply equipment, and to retain property 
values; and economic development for the state. 

Recommendations ofthe Water Strategy Task Force 
The Water Strategy Task Force recommended a proposal that 

contained a statement that outlined the specific objectives of the 
proposal, and contained a .25 percent increase in the state sales tax, a 
7.5 percent surcharge on individual income tax liability, and a five 
percent surcharge on corporate income tax liability. Under the proposal 
the revenue generated by the taxes would be placed in the resources 
trust fund and made available for appropriation by the Legislative 
Assembly for constructing water-related projects, including rural water 
systems. The tax increases would be effective for taxable years begin
ning after December 31, 1991, and would expire on December 31, 1999. 

Testimony and Committee Considerations 
In addition to testimony presented by members of the Water 

Strategy Task Force, the committee received testimony from other 
entities and individuals interested in the water resource development 
finance study. Representatives of the North Dakota Water Users 
Association, North Dakota Water Resource Districts Association, State 
Water Commission, Garrison Diversion Conservancy District, Three 
Affiliated Tribes, Grand Forks-Traill Water Users Association, and 
North Dakota Rural Water Users Association testified in support of the 
recommendations of the Water Strategy Task Force. However, the 
North Dakota Water Users Association favored a .5 cent increase in the 
state sales tax as opposed to the tax mix contained in the task force 
recommendations. 

A representative of the Greater North Dakota Association testified 
that although the association is committed to the development and 
funding of water resources in the state and that utilization of Missouri 
River water is essential to long-term growth for the state's economy, the 
Greater North Dakota Association opposed the recommendations ofthe 
Water Strategy Task Force. Rather than establishing a dedicated tax 
for one use, it was suggested that the state should prioritize funding by 
weighing all projects against one another. In addition, it was suggested 
that consideration of an increase in the state sales tax of .5 cent, 
elimination of the restrictions on bonding contained in the state consti
tution, or user fees may be preferable to the recommendations formu
lated by the Water Strategy Task Force. It was also suggested that this 
issue not be addressed until the 1993 legislative session. 

In addition to the recommendations of the Water Strategy Task 
Force, the committee considered a proposal to provide a contingent 
transfer to the resources trust fund. Under the proposal, on August 1, 
1993, the State Treasurer would transfer to the resources trust fund 
any unobligated balance in excess of$30 million in the general fund in 
the state treasury at the end of the 1991-93 biennium. For purposes of 
this transfer, the ending balance would be determined prior to any 
transfers to the regional development loan fund pursuant to 1991 
Session Laws, Chapter 130. Under the proposal, the transfer could not 
exceed $22,750,000. 

Recommendations 
The committee recommends a bill to increase the state sales tax 

from five percent to 5.25 percent, plus a 7.5 percent surcharge on 
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individual income tax liability, and to place a five percent surcharge on 
corporate income tax liability. The revenue realized as a result of the 
bill is to be placed in the resources trust fund for appropriation by the 
Legislative Assembly for constructing water-related projects, including 
rural water systems. The bill is generally effective for taxable years 
beginning after December 31, 1991, and expires December 31, 1999. 

The committee recommends a bill to provide a contingent transfer 
of up to $22,750,000 to the resources trust fund of any unobligated 
balance in excess of $30 million in the general fund at the end of the 
1991-93 biennium. The ending balance for purposes of this transfer is 
to be determined prior to any transfers to the regional development loan 
fund pursuant to 1991 Session Laws, Chapter 130. 

COMPREHENSIVE STATEWIDE WATER 
DEVELOPMENT PROGRAM FUNDING 

STUDY 
Senate Concurrent Resolution No. 4075 established 

a comprehensive statewide water development pro
gram and directed the Legislative Council to continue 
to investigate and recommend a program or programs 
for funding and financing this comprehensive state
wide water development program. This resolution 
was passed by the Legislative Assembly during its 
special session in November 1991. 

Testimony and Committee Considerations 
The committee considered a proposal that would 

have implemented a one-half cent increase in the 
state sales and use tax with the proceeds dedicated for 
water development. The revenue realized as a result 
of the proposal would have been placed in the water 
resources development trust fund. The proposal would 
also have appropriated $44 million from the water 
resources development trust fund to the State Water 
Commission to fund the Garrison Diversion Project, 
Devils Lake stabilization, the Southwest Water Pipe
line, the Northwest Area Water Supply Project, and 
other major water projects of statewide or regional 
significance for the biennium beginning July 1, 1993, 
and ending June 30, 1995. This proposal was based on 
revenue projections received from representatives of 
the Governor's Water Strategy Task Force in Septem
ber 1991 and based upon information provided by the 
Tax Commissioner. The State Tax Commissioner 
provided a revised estimate later in the interim that 
a one-half cent increase in the state sales and use tax 
would generate approximately $27 to $29 million a 
year. 

Proponents of an initiated measure to establish 
water development objectives and impose a one-half 
cent sales and use tax reported to the committee that 
the measure had been filed with the Secretary ofState 
and placed on the ballot for the November 3, 1992, 
general election. Proponents testified that only those 
water projects that states participate in along with 
the federal government or its agencies are being 
constructed and moving forward. Such projects in
clude the Mni Wiconi Project and WEB Municipal, 
Rural, and Industrial Water Supply Project in South 
Dakota, the Buffalo Bill Project in Wyoming, the 
Animas LaPlata Project in Colorado and New Mexico, 
the Central Utah Project in Utah, and the Central 
Arizona Project in Arizona. Proponents of the initi
ated measure indicated that the comprehensive state
wide water development strategy contained in the 
initiated measure envisioned that the plan would 
establish North Dakota's claim to its proper share of 
the Missouri River, complete the Southwest Pipeline 



Project, develop the Northwest Area Water Supply 
Project, provide a state cost-share to complete the 
Garrison Diversion Unit, deliver Missouri River wa
ter to stabilize Devils Lake, provide water for mul
tiple uses for the James, Sheyenne, and Red rivers, 
establish a revolving fund for municipal, rural, do
mestic, and industrial water supply distribution needs, 
provide water for irrigation, and develop local water 
management and water recreation facilities in North 
Dakota. The revenue realized from the tax would be 
placed in the resources trust fund and used for water 
development and water management projects. The 
proposed tax would be effective from January 1, 1993, 
through December 31, 1999. 

Conclusion 
The committee makes no recommendation con

cerning the establishment of a comprehensive state
wide water development program or a program or 
programs for funding and financing this comprehen
sive statewide water development program, in light of 
the fact that an initiated measure relating to water 
resource development finance was placed on the No
vember 1992 general election ballot. 

SAFE DRINKING WATER ACT STUDY 
House Concurrent Resolution No. 3022 reflected 

the Legislative Assembly's concern regarding the 
effects of compliance with the federal Safe Drinking 
Water Act on North Dakota and its communities. 

that convey passengers in interstate commerce. The 
regulations are to be formulated by the administrator 
of the Environmental Protection Agency and are 
required to include maximum permissible contami
nant levels and to specify the use of treatment tech
niques. 

Under the 1986 amendments to the Act, the Envi
ronmental Protection Agency may issue administra
tive orders and assess fines for violations in instances 
in which a state has failed to act. However, states are 
authorized to grant variances to public water systems 
if a system cannot meet the requirements respecting 
maximum contaminant levels because of the charac
teristics of the raw water sources that are reasonably 
available to the system. Finally, a state may exempt 
any public water system within the state's jurisdic
tion from any requirement respecting a maximum 
contaminant level or any treatment technique re
quirement of an applicable national primary drinking 
water regulation if the state finds that (1) due to 
compelling factors (which may include economic fac
tors) the public water system is unable to comply with 
the contaminant level or treatment technique re
quirement; (2) the public water system was in opera
tion on the effective date of the contaminant level or 
treatment technique requirement; or, for a system 
that was not in operation by that date, only if no 
reasonable alternative source of drinking water is 
available to the new system; and (3) the granting of 
the exemption will not result in an unreasonable risk 

Background to health. However, if the state grants an exemption 
Safe Drinking Water Act the state must also prescribe a schedule for compli-

The Safe Drinking Water Act was enacted by Con- ance and implementation of control measures. 
gress in 197 4. The Act was amended in 1977 and The administrator of the Environmental Protec-
substantially amended in 1986. The purpose of the tion Agency is required to publish proposed regula-
Act is to assure that all citizens served by public water tions for state underground injection control programs. 
systems would be provided high quality water sup- The Act specifically provides that regulations of the 
plies. Although primary enforcement responsibility administrator for state underground injection control 
for the Act has been delegated to the states, the programs may not prescribe requirements that inter-
administratoroftheEnvironmentalProtectionAgency fere with or impede the underground injection of 
is charged with adopting regulations to implement brine or other fluids that are brought to the surface in 
the Act. Although the states are charged with enforc- connection with oil or natural gas production or natu-
ing compliance with the Act, the administrator of the ral gas storage operations or any underground injec-
Environmental Protection Agency may bring an ac- tion for the secondary or tertiary recovery of oil or 
tion in the United States District Court to enforce the natural gas unless the requirements are essential to 
regulations adopted under the Act. Persons found in assure that underground sources of drinking water 
violation of the Act are liable for a civil penalty of up will not be endangered by the injection. 
to $25,000 per day of violation. The administrator of the Environmental Protec-

A public water system is a system for the provision tion Agency may take action if a contaminant that is 
to the public of piped water for human consumption, present in or is likely to enter a public water system 
if the system has at least 15 service connections or or underground source of drinking water poses an 
regularly serves at least 25 individuals. A primary imminentandsubstantialendangermenttothehealth 
drinking water regulation is a regulation that applies of persons and that the appropriate state and local 
to public water systems and specifies contaminants authorities have not acted to protect the health of 
that may have an adverse effect on human health. these persons. 
The regulation must specify the maximum contami- The Act also contains provisions to assure the 
nant level or a treatment technique known to lead to availability of adequate supplies of chemicals neces-
the reduction in the level of the contaminant for each sary for the treatment of water, establish research 
contaminant. and technical assistance programs, establish grants 

The national primary drinking water regulations for state programs, authorize grants for special stud-
applytoeachpublicwatersystemineachstateexcept ies and demonstration projects, and outline 
to public water systems that consist only of distribu- recordkeeping and inspection requirements. The 
tion and storage facilities; that obtain all of their Environmental Protection Agency has established a 
water from, but are not owned or operated by, a public program to make grants to states to implement a 
water system to which the regulations apply; that do program to protect underground drinking water 
not sell water to any person; and that are not carriers sources. Federal assistance under this program may 
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not exceed 75 percent of the allowable cost of each 
state's Environmental Protection Agency approved 
underground water source protection program. In 
addition, a state receiving a grant under this program 
must assume primary enforcement responsibility for 
its underground water source protection. 

North Dakota Safe Drinking Water Act 
North Dakota Century Code Chapter 61-28.1 con

tains the North Dakota Safe Drinking Water Act, 
which was enacted in 1977. The Department of 
Health and Consolidated Laboratories is charged 
with administering and enforcing a safe drinking 
water program. The department is designated as the 
state safe drinking water agency for all purposes of 
the federal Safe Drinking Water Act and is authorized 
to take all actions necessary and appropriate to se
cure for the state the benefits of that Act and any 
grants made under it. The department may also 
provide technical assistance to municipalities and 
adopt rules relating to maximum contaminant levels, 
monitoring and analytical requirements and report
ing, public notification, and recordkeeping that the 
department determines are necessary to protect pub
lic health and welfare. The department is also em
powered with authority to adopt rules relating to the 
siting, construction, operation, and modification of 
public water systems which the department deter
mines are necessary to prevent violation of maximum 
contaminant levels. 

Under NDCC Chapter 61-28.1 no person may con
struct, install, modify, use, or operate a public water 
system without prior approval from the department 
or in violation of the terms of, conditions imposed 
upon, or order of the department concerning the 
approval. However, the department is authorized to 
grant variances and exemptions provided they are 
accompanied by a compliance time schedule requir
ing compliance within such time as the department 
determines. 

that "a well-structured fee, where there is a clear 
relationship between the demand for services and the 
cost of providing them, is the most equitable means of 
matching program costs with those responsible for or 
those benefiting from program activities." Oklahoma 
and Arkansas are examples of states that have imple
mented fees to fund their safe drinking water pro
grams. 

Another method of financing compliance with the 
Act is the implementation of a tax or the dedication of 
a portion of a state's income or sales tax to funding 
programs to comply with the Act. New Jersey is an 
example of a state that has enacted a tax to pay for 
covering the expenses of complying with and admin
istering the Act. 

The National Conference of State Legislatures 
report identified bonding as an option. The report 
notes that although bonding is an excellent method of 
raising funds for capital construction, it is ill-suited 
for defraying the administrative expenses associated 
with complying with the Act. California is an example 
of a state that has passed a water bond issue to 
provide funds for grants and loans to local water 
systems. 

The National Conference of State Legislatures 
report also identifies state revolving funds as a poten
tial source of financial assistance to local water utili
ties. Under a state revolving fund, the fund would 
provide loans to a utility that would then repay the 
loan with revenues generated from its services. The 
loan would be repaid under a more favorable interest 
rate than could be obtained commercially. Alabama 
and New Jersey have created state revolving funds 
for safe drinking water purposes. 

Although not created to provide funds for compli
ance with the Act, North Dakota has enacted a water 
pollution control revolving loan fund. The fund is 
maintained and operated by the Department ofHealth 
and Consolidated Laboratories with grants from the 
federal government and state matching funds. Money 
in the fund is required to be expended in a manner 

Compliance With the Safe consistent with the terms and conditions of the grants 
Drinking Water Act: and may be used to offer loan guarantees; to provide 

State Legislative Options payments to reduce interest on loans and loan guar-
The committee reviewed a report prepared by the antees; to make bond interest subsidies; to provide 

National Conference of State Legislatures in Febru- bond guarantees on behalf of municipalities, other 
ary 1990 entitled "Compliance with the Safe Drinking local political subdivisions, and intermunicipal or 
Water Act: State Legislative Options." This report interstate agencies; to provide assistance to a munici-
citesajointEnvironmentalProtectionAgency-Ameri- pality, other local political subdivisions, or 
can Society of Drinking Water Administrators Au- intermunicipal or interstate agencies with respect to 
gust1989 report entitled "State Costs oflmplementing the nonfederal share of the costs of a project; to 
the 1986 Safe Drinking Water Act Amendments" that finance the cost of facility planning and the prepara-
estimates the cost of complying with the 197 4 Safe tion of plans, specifications, and estimates for con-
Drinking Water Act for all states at $129 million per structionofpubliclyownedtreatmentworks;toprovide 
year. This report noted that actual state expendi- financialassistancefortheconstructionandrehabili-
tures totaled $95 million, leaving a $34 million short- tation of a project on the state priority list; to secure 
fall. Typical drinking water program components principal and interest on bonds issued by a public 
requiring funding include inspections and sanitary trust having the state of North Dakota as its benefi-
surveys, program management and administration, ciary or the North Dakota Municipal Bond Bank; to 
engineering plan and review, laboratory capability, provide for loan guarantees for similar revolving 
data management and reporting, technical assis- funds established by municipalities, other local politi-
tance, and enforcement. The report notes that a cal subdivisions, or intermunicipal agencies; to pur-
yearly total of$281 million will be necessary to com- chase debt incurred by municipalities or other local 
ply with the provisions of the 1986 Safe Drinking political subdivisions for wastewater treatment 
Water Act amendments. projects; to improve credit market access by guaran-

The Environmental Protection Agency has stated teeing or purchasing insurance or other credit en-
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hancement devices for local obligations or obligations 
of a public trust having the state of North Dakota as 
beneficiary or the North Dakota Municipal Bond 
Bank; to fund other programs which the federal gov
ernment authorizes by the terms of its grants; to fund 
the administrative expenses of the Department of 
Health and Consolidated Laboratories associated with 
the revolving loan fund; and to provide for any other 
expenditure consistent with the federal grant pro
gram and state law. 

have implemented construction permitfees, and seven 
states have implemented connection fees. Iowa has 
adopted both operator certification fees and construc
tion permit fees. These fees defray one-half the costs 
of the safe drinking water program in Iowa. In 1991 
Montana enacted legislation that established a fee of 
$2 per service connection for each public water system 
in Montana (a minimum of$100 per year per system). 
The fee is projected to generate $639,488 in fiscal year 
1992 and $637,613 in fiscal year 1993. The revenue 
from this fee is placed in a special fund to be used for 

Testimony and Committee Considerations administration and enforcement of the Act in Mon-
Representatives of the Department of Health and tana. 

Consolidated Laboratories testified that the 1986 In 1990 the Nevada Legislative Subcommission on 
amendments to the Safe Drinking Water Act are Water and Wastewater Resources made extensive 
having and will continue to have a significant impact recommendations for legislation to be introduced in 
on the 730 public water supply systems in North 1991. One major determination of this subcommis-
Dakota. Under the Act, the 31 regulated contami- sion was that Nevada retain primacy for administra-
nants will increase to 64 by January 1,1993, and to tionandenforcementoftheSafeDrinkingWaterAct. 
200 by the year 2000. Twenty public drinking water During the 1991 legislative session, Nevada estab-
supply systems are not in compliance with the stan- lished a revolving loan fund for capital improvements 
dard for fluoride, and these communities will have to to drinking water systems and authorized the issu-
either implement expensive and resource-intensive ance of $100 million in state revenue bonds for sys-
treatment procedures or find alternative sources of terns that serve fewer than 6,000 people. Nevada also 
water. A total of 30 communities are in violation of implemented a fee for public water supply operators, 
safe drinking water standards in North Dakota. the revenue from which is used to finance compliance 

The testing and monitoring requirements as a with the Safe Drinking Water Act in Nevada. 
result of the 1986 amendments to the Act are having Perhaps the most important issue facing states is 
asignificantimpactontheDepartmentofHealthand the issue of primacy, i.e., whether the state or the 
Consolidated Laboratories. Although the depart- Environmental Protection Agency will enforce com-
ment is not considering implementing any new test- pliance with the Safe Drinking Water Act within a 
ing fees, the department indicated that it will need state. The Environmental Protection Agency has 
two additional employees for the remainder of the divided the country into regions, and North Dakota is 
1991-93 biennium, an additional five employees for in Region VIII. Region VIII has been more flexible 
the 1993-95 biennium, and an additional two to four than other regions in the country, in that if a state 
employees for the 1995-97 biennium to implement the shows the ability, desire, and a degree of commitment 
Act. The estimated additional cost of complying with to comply with the Act, the Environmental Protection 
the Act is approximately $500,000 a year for the Agency has not withdrawn primacy but has allowed 
department. Representatives of the department tes- the state to continue to administer and enforce the 
tified that the department is anticipating adding Act. If the state fails to properly administer the Act, 
several positions to the Municipal Facilities Division the Environmental Protection Agency will withdraw 
in order to retain primacy for the administration and primacy for enforcement and administration of the 
enforcement of the Act in North Dakota with the Act and assume jurisdiction and enforce the Act. 
department. The additional positions would be trans- Representatives of the Department of Health and 
ferred to the Municipal Facilities Division from the Consolidated Laboratories, the North Dakota Rural 
Laboratories Division and funded from internal mon- Water Systems Association, the National Conference 
eys and not user fees or additional general fund of State Legislatures, and the Environmental Protec-
sources. tion Agency said it is advantageous for the states to 

The committee received testimony from represen- retain primacy because the states are more flexible in 
tativesoftheEnergy,Science,andNaturalResources administering and enforcing the Act than the Envi-
Program, National Conference of State Legislatures, ronmental Protection Agency would be ifit is forced to 
that states are facing three primary issues in imple- withdraw primacy and administer and enforce the 
menting the Act. The first issue is the funding of staff Act. 
and the establishment of revolving loan funds to allow Ifthe Environmental Protection Agency withdraws 
small municipalities to finance facilities necessary to primacy, the state loses the amount of the federal 
comply with the Act. The second issue is that states grant to run its safe drinking water program. In fiscal 
must implement procedures to ensure that small year 1992 the amount of the Environmental Protec-
drinking water systems remain viable. The final tion Agency grant to North Dakota was $556,934, 
issue concerns enforcement, i.e., primacy. States which is 75 percent of the state program budget of 
haveexploredanumberofalternativefundingmecha- $742,599 for the first year of the 1991-93 biennium. 
nisms to finance the administration and enforcement Concerning the issue of primacy, the committee 
of the Safe Drinking Water Act. Sixteen states have received information on the implementation and en-
implemented service fees, eight states have imple- forcement of the 1986 amendments to the Act in 
men ted plan review fees, 17 states have implemented Wyoming. Wyoming has never had primacy for en-
operator certification fees, four states have imple- forcement of the Safe Drinking Water Act, and this 
mented laboratory certification fees, seven states function is performed by the Environmental Protec-
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tion Agency's Region VIII office in Denver. Represen
tatives of the Wyoming Health Department indicated 
that not having primacy for enforcement of the Safe 
Drinking Water Act in Wyoming has actually saved 
the state money. The officials indicated that the 
major problem in not having primacy is communicat
ing with the Region VIII office in Denver. There have 
been several notices of violation issued in Wyoming by 
the Environmental Protection Agency, but no fines 
have been levied to date. Violations involve lack of 
sampling and not sending samples or sample reports 
to Denver in a timely fashion. The violations usually 
involve small communities, small subdivisions, or 
mobile home parks. 

Representatives of the Department of Health and 
Consolidated Laboratories also briefed the committee 
on the activities of the Governors' Forum on Environ
mental Management which had been established by 
the administrator of the Environmental Protection 
Agency to monitor the administration and implemen
tation of the Act. The Governors' forum is in the 
process of exploring whether states should be allowed 
to conduct preliminary monitoring to determine 
whether a particular drinking water rule or further 
drinking water requirements need to be implemented 
within each state, whether states should be allowed 
flexibility to apply the rules to regions within each 
state that have documented drinking water prob
lems, and whether the Environmental Protection 
Agency should lengthen the time schedule within 
which each state must adopt safe drinking water 
rules. The Governors' forum is concentrating on three 
primary areas concerning administration and imple
mentation ofthe Act. These areas include increasing 
the resources available to implement the Act, increas
ing program efficiency, and recommending various 
statutory changes. 

The committee considered a resolution urging Con
gress to moderate enforcement of the Safe Drinking 
Water Act. 

Recommendations 
The committee recommends that North Dakota 

retain primacy for administration and enforcement of 
the Safe Drinking Water Act. 

The committee recommends Senate Concurrent 
Resolution No. 4008 to urge Congress to moderate 
enforcement of the Safe Drinking Water Act. 

INTEGRATED PEST MANAGEMENT 
Senate Concurrent Resolution No. 4046 was passed 

as a result of the defeat of1991 Senate Bill No. 2224, 
which would have established integrated pest man
agement districts in North Dakota. 

dents. Under this section, the Commissioner of Agri
culture may cooperate with the Animal and Plant 
Health Inspection Service of the United States De
partment of Agriculture in the control and destruc
tion of coyotes, wolves, bobcats, and foxes in this state 
that are injurious to livestock, poultry, and big and 
small game; injurious field rodents in rural areas; and 
certain nongame species ofbirds causing crop damage 
or substantial economic loss. 

North Dakota Century Code Chapter 4-16 deals 
with the eradication of gophers, rabbits, and crows. 
Under this chapter, a board of county commissioners 
may levy and assess a tax of up to one-half of one mill 
for the abatement and extermination of gophers, 
rabbits, and crows. Bounties may be paid for pests if 
20 percent of the qualified electors of a county file a 
petition with the board of county commissioners ask
ing that a bounty be offered for the destruction of 
gophers, rabbits, or crows. If the board of county 
commissioners does not offer a bounty, then the town
ship supervisors of any township within the county, 
upon the petition of 10 resident landowners in the 
township, may appoint an exterminator to poison, 
kill, and exterminate gophers within that township. 
The person appointed by the township board of super
visors must then notify the owner on whose land 
gophers are found to poison, kill, or exterminate the 
gophers or the exterminator may enter the property, 
exterminate the pests, and charge up to a maximum 
of6.25 cents per acre, with a minimum charge of$1 
for exterminating gophers. The amount ofthe charges 
are paid by the township out of its general fund and 
charged as taxes against each parcel ofland on which 
the expenses were incurred. Also under NDCC Sec
tion 58-03-07, the electors of each township have the 
power at the annual township meeting to establish a 
fund for the eradication of gophers, prairie dogs, 
crows, and magpies. 

Pursuant to NDCC Section 11-11-57, counties may 
perform predatory animal, destructive bird, and inju
rious rodent control and enter into cooperative agree
ments with the Commissioner of Agriculture and the . 
United States Fish and Wildlife Service for this pur
pose. In performing this pest management function, 
the board of county commissioners may make neces
sary expenditures from county special funds avail
able for this purpose or from the county general or 
contingent funds. 

North Dakota Century Code Chapter 63-01.1 deals 
with noxious weed control. A noxious weed is any 
plant propagated by either seed or vegetative parts 
that is determined by the Commissioner of Agricul
ture after consulting with the state's Cooperative 
Extension Service, or a county weed board after con
sulting with the county extension agent, to be injun-

Pest Management in North Dakota ous to public health, crops, livestock, land, or other 
property. The Commissioner of Agriculture is desig-

There are a number of disparate provisions in nated the state's weed control authority, but may 
North Dakota law that govern the management or cooperate with county weed boards and other state 
control of pests. A pest may be defined as any insect, and local officials in controlling noxious weeds. The 
nematode, disease, weed, animal, or bird that is chapter also establishes county weed boards. The 
detrimental to the production of crops or livestock or county weed board of each county is the noxious weed 
to stored crops. North Dakota Century Code Section control authority for that county. One of the duties of 
4-01-17.1 authorizes the state to cooperate with the the county weed board is to appoint or designate a 
Animal and Plant Health Inspection Service and county weed control officer who is responsible for the 
other federal agencies in the destruction of predatory control of noxious weeds within the boundaries of the 
animals, destructive birds, and injurious field ro- county weed district. 
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In 1981 the Legislative Assembly enacted a leafy 
spurge control program as part of a comprehensive 
revision of the weed law. This revision was recom
mended by the Legislative Council's 1979-80 interim 
Agriculture Committee. The board of county commis
sioners may levy a tax of up to one mill to fund a leafy 
spurge control program. The leafy spurge control 
program is cooperatively funded by landowners, county 
weed boards, cities, and the state. Landowners con
tribute 20 percent of the cost of the leafy spurge 
treatment program on their land. However, the cost 
to a landowner may not exceed $60 per acre over a 
two-year period. 

1991 Senate Bill No. 2224 
Senate Bill No. 2224 (1991) would have allowed 

integrated pest management districts to be created 
upon the petition of 60 percent of the landowners of 
agricultural acres in a proposed district. The board of 
directors of the district would have had to estimate 
annually the expenses for implementing pest man
agement programs in the pest management district. 
The county auditor would have been required to levy 
a tax of up to five mills or, upon resolution adopted by 
the board of directors after receipt of a petition by not 
less than 20 percent of the electors owning agricul
tural acres within the district, up to 10 mills, for 
covering the costs of the district's programs. 

Pest Management in Other States 
South Dakota 

The control and management of pests in South 
Dakota is similar to that in North Dakota. A number 
of statutes covering separate pests have been enacted 
over time. However, one significant difference is that 
South Dakota county weed and pest boards have 
jurisdiction over both weeds and pests. 

Minnesota 
Minnesota authorizes the governing body of any 

county, city, or town to appropriate money for the 
control of insect pests, plant diseases, bee diseases, or 
destructive or nuisance animals if the Commissioner 
of Agriculture recommends that the governing body 
do so in order to control these pests. 

Wyoming 
In 1973 Wyoming enacted a weed and pest control 

act to control designated weeds and pests. The bound
aries of weed and pest control districts correspond to 
county boundaries. The directors ofthe weed and pest 
control districts are appointed by the county commis
sioners and are authorized to implement and pursue 
an effective program for the control of designated 
weeds and pests; employ certified supervisors; make 
at least one annual inspection to determine the 
progress of weed and pest activities within a district; 
and render technical assistance to any city or town 
with a population of 5,000 or more. The board of 
county commissioners is required to levy a tax upon 
all property in the weed and pest control district not 
to exceed one mill on each dollar of assessed valuation 
for purposes of funding the weed and pest control 
program. 

Wyoming has also established predatory animal 
districts that correspond with county boundaries. 
Predatory animal district boards have broad powers 
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for the eradication and extermination of predatory 
animals that prey upon and destroy livestock, pigs, 
poultry, and other domestic animals and wild game. 
The operations of the predatory animal district are 
funded by an annual levy of general taxes by the board 
of county commissioners of the county in which the 
district is located. The board of county commissioners 
is authorized to levy a special tax not to exceed 
20 mills on the dollar on sheep assessments and not to 
exceed two mills on the dollar on cattle assessments, 
according to the assessed valuation of each as fixed by 
the State Board of Equalization. If these levies are 
insufficient to fund predatory animal control projects, 
there is a procedure whereby up to 30 mills on the 
dollar on sheep assessments and three mills on the 
dollar on cattle assessments may be levied. 

Wyoming has also recently enacted a leafy spurge 
control program. Landowners contribute 20 percent 
of the cost of the program while weed and pest dis
tricts contribute the remaining 80 percent of the cost 
within the limitation of available district funds. To 
fund the leafy spurge control program, weed and pest 
districts are authorized to levy up to an additional one 
mill on the assessed value of taxable property within 
the district. 

Testimony and Committee Considerations 
The committee received information that the ratio

nale for integrated pest management is to reduce the 
use of insecticides, pesticides, and herbicides, and to 
increase pest control by utilizing diseases, predators, 
sterile insects, resistant plant varieties, habitat man
agement, repellents and, only as a final resort and to 
the least extent necessary, pesticides. 

The committee received testimony from represen
tatives of the Agricultural Experiment Station, North 
Dakota State University, that leafy spurge is spread
ing throughout North America and it does not appear 
there are any areas of North America where leafy 
spurge will not grow. Also, the committee received 
testimony that knapweed is becoming a serious prob
lem on the Upper Great Plains and has surpassed 
leafy spurge as a problem in Montana. 

The committee received information from repre
sentatives of the North Dakota Farm Bureau that the 
authority of county weed boards should be expanded 
to encompass the management of pests as well as 
weeds. 

Recommendation 
The committee recommends House Bill No. 1054 to 

allow county weed boards to control pests as well as 
weeds. Under the bill, a board of county commission
ers may, or upon petition by 20 percent of the number 
of qualified electors residing in the county who voted 
for governor at the last general election shall, autho
rize the county weed board to control pests. The 
authority of county weed boards that have been au
thorized to control pests would be similar to their 
authority to control weeds under present law. 

FEDERAL FARM PROGRAMS TESTIMONY 
The committee requested authority from the Leg

islative Council to study federal farm programs. The 
Legislative Council authorized the committee to re
ceive testimony on federal farm programs, but pro-



vided that the committee could hold no more than two 
hearings on farm programs and their impact on North 
Dakota farmers, that the hearings must be held with 
other meetings of the committee, and that the hear
ings must be conducted with minimal federal partici
pation. 

The committee received information from repre
sentatives of the Department of Economic Develop
ment and Finance and the Bank ofNorth Dakota. The 
Department of Economic Development and Finance 
is working to develop the agricultural and energy 
sectors of the economy in North Dakota, as these are 
the two bases of the state's economy. The department 
is concentrating on agricultural technology and food 
processing, with a goal that 30 percent of agricultural 
products produced in North Dakota be processed in 
the state. The Bank of North Dakota provides ag
bank participation loans, beginning farmer loans, 
beginning farmer revolving loan fund loans, conser
vation reserve program loans, established farmer 
loans, family farm loans, farm operating loans, and 
Ag PACE fund loans. 

The committee received information from repre
sentatives of the North Dakota Bankers Association, 
Independent Community Banks of North Dakota, 
Farmers Home Administration, and Farm Credit 
Services concerning the agricultural sector of the 
economy. 

The committee received information from repre
sentatives of the North Dakota Farm Bureau, North 
Dakota Farmers Union, North Dakota National Farm
ers Organization, the Dakota Resource Council, and 
the North Dakota Grain Growers Association con
cerning the concerns of their memberships and their 
view of problems in the agricultural sector of the 
economy. 

The committee received information from repre
sentatives of the Agricultural Stabilization and Con
servation Service and the Soil Conservation Service 
concerning federal environmental requirements im
posed on farmers. 

The committee received information from repre
sentatives of the Agricultural Mediation Service and 
the Commissioner of Agriculture concerning the cur
rent problems farmers are experiencing with servic
ing their debt in North Dakota and programs available 
through the Department of Agriculture. 

The committee received information from the State 
Tax Commissioner concerning the tax implications of 
transferring farm property, particularly land, to a 
creditor in exchange for a release of a debt against the 
property. 

The committee received information from repre
sentatives of the North Dakota Agricultural Statis
tics Service and the Department of Agricultural 
Economics at North Dakota State University. The 
North Dakota Agricultural Statistics Service esti
mated there are approximately 33,000 farms in North 
Dakota. The Agricultural Stabilization and Conser
vation Service estimates there are approximately 
58,000 farm units and approximately 33,000 farms in 
North Dakota. Farm units are based on farm pro
gram participation, while the number of farms is 
based on the use of Social Security numbers. 

Representatives of the North Dakota Grain Deal-
ers Association, Public Service Commission, local 
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elevators, and the Agricultural Commodities Busi
ness Unit ofthe Burlington Northern Railroad testi
fied concerning the availability of hopper cars for 
grain shipment. 

Conclusion 
The committee makes no recommendation con

cerning the testimony on federal farm programs. 

LAND RECLAMATION RESEARCH 
CENTER REPORTS 

House Bill No. 1005 ( 1991) appropriated $1,434,689 
to the Land Reclamation Research Center. The cen
ter is a branch station of the Agricultural Experiment 
Station ofNorth Dakota State University. The center's 
laboratories and offices are located in Mandan at the 
Northern Great Plains Research Center, Agricultural 
Research Service, United States Department of Agri
culture. Of the amount appropriated to the center, 
$759,613 is a transfer from the lignite research fund. 
The funds appropriated to the center are to be used for 
determination of the effect of postmine topography 
and soils on soil moisture levels and yield on re
claimed prime farmland and determination of the 
relation of soil properties and topography to the 
characteristics of vegetation on reclaimed rangeland; 
determination of the minimum vegetation ground 
cover necessary for erosion control on reclaimed land; 
evaluation of the predictability of regraded soil qual
ity based on overburden quality; determination of the 
effect of reclamation techniques on soil compaction 
and soil productivity; and development of criteria for 
evaluating reclamation success for bond release based 
on vegetative reestablishment of soil parameters. 

The Land Reclamation Research Center must file 
an annual report with the Legislative Council, the 
Public Service Commission, and the Industrial Com
mission on June 30, 1991, June 30, 1992, and there
after as specified by the commission. Annual reports 
have been required by law since August 1, 1983. Each 
annual report is to contain a description and analysis 
of the conclusions reached from each reclamation 
research project that has been conducted the preced
ing year, as well as brief descriptions and ana lyses of 
tentative conclusions reached from all ongoing projects. 
Each report is to include recommendations for reduc
ing unnecessary and duplicative regulatory costs. In 
order for a new reclamation research project to be 
approved for funding, the project must pertain to the 
development of data and conclusions that will assist 
in returning the land to its original or better produc
tivity, assist in returning the land to an approved 
postmining land use as soon as possible, and assist in 
effectively reclaiming the land to its original or better 
productivity, while reducing unnecessary regulatory 
costs. 

The center recommends continued research on the 
effect of postmine topography and soils on soil mois
ture levels and yield on reclaimed prime farmland to 
be used to support the request for combining prime 
and nonprime topsoil materials, that beta or mosaic 
diversity be considered in quantifying reclamation 
success for diversity, and that saturation percentage 
should not be required for use in determining topsoil 
and subsoil requirements. 



Conclusion 
The reports are on file in the Legislative Council 

office. The committee accepted the reports and took 
no further action with regard to them. 
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REGULATORY REFORM REVIEW COMMISSION 
The Regulatory Reform Review Commission is 

established by North Dakota Century Code (NDCC) 
Section 49-21-22. The commission is directed by 
statute to review the operation and effect of NDCC 
Sections 49-02-01(2), 49-21-01, 49-21-01.1(6), 49-21-
01.2, 49-21-01.3, 49-21-01.4, 49-21-02.1, 49-21-02.2, 
49-21-04 through 49-21-07, 49-21-09, and 49-21-11, 
the Telecommunications Regulatory Reform Act, on 
an ongoing basis during the 1989-90, 1991-92, and 
1993-94 legislative interims. The commission is re
quired to submit reports regarding its operation and 
effect to the Legislative Council in the interims be
tween sessions in 1990, 1992, and 1994. 

Membership of the commission, established by 
Section 49-21-22, consists of the members of the 
Public Service Commission, two members of the Sen
ate appointed by the President of the Senate, and two 
members of the House of Representatives appointed 
by the Speaker of the House of Representatives. 
Commission members during the 1991-92 interim 
were Senators David E. Nething (Chairman) and 
Rolland W. Redlin; Representatives Rod Larson and 
John Hokana; and Public Service Commissioners 
Bruce Hagen, Leo M. Reinbold, and Dale V. 
Sandstrom. 

The commission submitted its first report to the 
Legislative Council in November 1990. The Council 
accepted the report for submission to the 52nd Legis
lative Assembly. 

The commission submitted this report to the Leg
islative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

1989 SENATE BILL NO. 2320 
Senate Bill No. 2320, enacted by the 1989 Legisla

tive Assembly, exempts telecommunications compa
nies and services from rate or rate of return regulation 
by the Public Service Commission unless the telecom
munications company notifies the commission that it 
wants to be regulated in this manner. For telecommu
nications companies with over 50,000 end users, the 
election not to be exempt from rate and rate of return 
regulations is a one-time, irrevocable decision. Al
though the Legislative Assembly has exempted both 
nonessential telecommunications service, i.e., service 
that is not included within the definition of essential 
telecommunications service, and essential telecom
munications service from rate or rate of return regu
lation by the commission, essential tele
communications service is still subject to a price 
cap based upon the essential telecommunications 
price factor. The essential telecommunications price 
factor is the annual change in a company's input cost 
index reduced by 50 percent of the company's produc
tivity incentive adjustment. The input cost index is a 
comparison of the cost of all goods and services pur
chased by a company with the cost of the same goods 
and services in a base year. The productivity incen
tive adjustment is total output of services and prod
ucts divided by the total inputs to produce those 
services and products. 

Essential telecommunications service is service 
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that is necessary for access to interexchange telecom
munications companies and two-way switched com
munications for both residential and business service 
within a local exchange area. A charge based on usage 
may not be required for residential and business local 
exchange service. Essential telecommunications ser
vices include access; any new product or service not 
existing on July 1, 1989, but deemed essential by the 
Public Service Commission after notice and hearing 
in accordance with NDCC Chapter 28-32; billing and 
collection of the billing company's own essential tele
communications services; directory listing and local 
exchange directory assistance; emergency 911 ser
vices and operator assistance in local exchange areas 
in which emergency 911 service is not available; 
except as provided in NDCC Section 49-02-01.1, man
datory, flat-rate extended area service to designated 
nearby local exchange areas; service connection to the 
local exchange network; telecommunications service 
provided to allow transmission service and termina
tion between an interexchange company's premises 
and the local exchange central office switch for the 
origination or termination of the interexchange 
company's telecommunications services; and trans
mission service between the end users premises and 
the local exchange central office switch including 
signaling service such as touch tone used by end users 
for essential telecommunications services. 

1991 LEGISLATIVE SESSION 
During the 1991legislative session, NDCC Section 

49-21-22 was amended to the extent that responsibili
ties for providing staff services was transferred from 
the Legislative Council to the Public Service Commis
sion. No changes were made to substantive provi
sions of Senate Bill No. 2320. 

ANNUAL ESSENTIAL 
TELECOMMUNICATIONS PRICE FACTORS 

The first essential telecommunications price factor 
was set by the Public Service Commission, as a 1990 
price cap, at 1.02005. 

The 1991 price cap was set by the Public Service 
Commission at 1.01405 for Group I companies and 
1.02124 for Group II companies. 

The Public Service Commission set a 1992 price 
factor (using 1991 productivity incentive adjustment 
and August 1991 GNPPI information for the input 
cost index) at 1.01665 for Group I companies and 
1.02384 for Group II companies. 

The Public Service Commission set a 1993 price 
factor (using 1992 productivity incentive adjustment 
and August 1992 GNPPI information for the input 
cost index) at 1.00488 for Group I companies and 
1.01207 for Group II companies. 

OTHER IMPLEMENTATION DECISIONS 
During this interim the Public Service Commis

sion also decided Case No. PU-2320-90-737 requiring 
monitoring ofU S West and Minot Telephone Com
pany, and PU-2320-90-183. In the 183 case, the 
commission ordered equal access (intraLATA), and 
the beginning of unbundling for the purpose of offer-



ing service on an equal and open nondiscriminatory 
basis. 

1991-93 MEETINGS 
The first meeting of the 1991-93 Regulatory Re

form Review Commission was held on October 2, 
1991, in the Public Service Commission Hearing 
Room. Senator David Nething was elected chairman 
for the 1991-92 interim. 

The following presentations were made: 
Minot Telephone Company: "Two Year Perspec
tive on the Strengths and Weaknesses of Senate 
Bill2320." 
US West Communications, Inc.: "US WEST 
Perspective." 

- AT&T Communications: "SB2320, Is It Work
ing." 
The chairman of the Economics Department, 
University of North Dakota, discussed the cur
rent direction of telecommunications regula
tion. 
The commerce counsel with the Public Service 
Commission, presented an update on Senate 
Bill No. 2320 developments since the last meet
ing of the Regulatory Reform Review Commis
sion. 

The next meeting ofthe Regulatory Reform Review 
Commission was held on April21, 1992, in the 
Brynhild Haugland Room, State Capitol, with all 
commission members in attendance. 

Discussion was held regarding proposed bill drafts 
for the next legislative session. A deadline of June 15, 
1992, was set for filing of bill drafts, so that each 
interested party could review the filings and prepare 
positions for the next meeting. 

The next meeting of the commission was held on 
July 16, 1992, in the Pioneer Room, State Capitol. 
Discussion was held on the Public Service 
Commission's equal access and open access decision, 
along with nine proposed bill drafts submitted by 
various parties. Comments on the proposals were 
made by most parties. The parties were very far apart 
on whether changes should be made to North Dakota 
telecommunications law and what those changes 
should be. 

Therefore, the chairman asked the attorneys for 
interested parties to serve as the Lawyers' Advisory 
Committee chaired by Jan Sebby of Minot, North 
Dakota, for the Independent Telephone Company 
Group. This committee was directed to meet to 
resolve differences among proposed amendments to 
Senate Bill No. 2320, or other telecommunications 
statutes, with the objective of reaching a single pro
posal in bill format. 

The third meeting of the Regulatory Reform Re
view Commission was held September 23, 1992, at 
the State Capitol. The Lawyers' Advisory Committee 
presented its report. Interested parties were given 
the opportunity to respond. There was no agreement 
on a total bill package, although there was full agree
ment on a few section changes and some industry 
agreement on some others. Most objection to pro
posed changes was from the Public Service Commis
sion, but industry was not completely united on all 
issues either. 

The Lawyers' Advisory Committee was asked to 
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continue to meet to resolve or narrow differences and 
file its second recommendation on proposed legisla
tion by October 23, 1992, so that parties could review 
the document and prepare for the November 5, 1992, 
meeting. Also, for the November 5 meeting, Public 
Service Commission staff was asked to prepare a 
draft report for the Regulatory Reform Review Com
mission to submit to the Legislative Council. 

The fourth meeting of the Regulatory Reform Re
view Commission was held in Minot, North Dakota, 
on November 5, 1992. Jan Sebby presented a report 
on the Lawyers' Advisory Committee, including a 
summary of issues and positions, and comments were 
received from interested parties. The Public Service 
Commission presented its comments on the proposals 
of the Lawyers' Advisory Committee and submitted 
one bill draft, to delete reference to the 50 percent 
factor in the productivity incentive adjustment. 

RECOMMENDATIONS 
The Regulatory Reform Review Commission rec

ommends changes to North Dakota's telecommunica
tions law on two issues: ( 1) banking of essential 
telecommunications price factor changes (NDCC Sec
tion 49-21-01.3), and (2) uniform long-distance rates 
(NDCC Section 49-21-07). These are changes on 
which industry and the Public Service Commission 
agree. There will also be several "housekeeping" 
statutory changes incorporated into this bill draft on 
which all agree, as well. 

PUBLIC SERVICE COMMISSION STAFF'S 
REPORT ON mE OPERATION AND 
EFFECT OF SENATE BILL NO. 2320 

Goals of Regulation 
According to North Dakota Century Code Section 

49-21-02, the goals of telecommunications regulation 
are: 

1. To make available to all people of this state 
modern and efficient telecommunications ser
vices at the most economic and reasonable cost. 

2. To allow the development of competitive mar
kets for telecommunications services where such 
competition does not unreasonably distract from 
the efficient provision of telecommunications 
services to the public, and to lessen regulation in 
whole or in part of those telecommunications 
services which become subject to effective com
petition. 

3. To establish and maintain reasonable charges 
for telecommunications services without unrea
sonable discrimination, or unfair or destructive 
competitive practices. 

4. To ensure that regulated charges do not include 
the costs of unregulated activities. 

5. To encourage the establishment and mainte
nance of a strong telecommunications industry. 

Promises Made to the Legislature 
As with most proposed legislation, promises were 

made by the proponents of Senate Bill No. 2320. 
While the promises were quite extensive, this status 
report reduces the promises to a few broad categories 
and discusses the successes and failures of each. 



Efficiency Gains 
The proponents of Senate Bill No. 2320 claimed 

that it would encourage a company to reduce its costs 
and therefore its prices to consumers. 

In theory, setting a price limit and limiting the 
authority of the regulator with respect to profit limi
tations should encourage a company to reduce its 
costs. For example, assume the average cost of pro
viding local service is $10 per access line. If a com
pany reduces its cost to $9 per access line, the company 
makes more money because the price it charges for 
local service is more or less fixed under the 1989law. 
As you know, the current prices for telephone service 
are fixed by law except for an inflation index, govern
mentally imposed changes in taxes, or accounting 
practices and if a company is so inclined-price de
creases to meet competitive pressures. 

Since 1989, US West's revenues have increased by 
about one percent per year; expenses have been con
stant; investments in North Dakota are up; and 
profits on shareholder equity have increased from 
12.11 percent to 13.13 percent. 

If efficiency gains can be measured by changes in 
the overall profitability of a company, the law is 
working with respect to US West's earnings in North 
Dakota. If it is measured by a company's ability to 
reduce its costs of service during a time when inflation 
has been minimal, there has been little change in US 
West's costs to provide service. Ifit is measured by the 
lower prices US West charges its customers, this has 
not occurred yet. 

Modern Telecommunications Network and 
New Services 

US West took the position it would upgrade its 
telephone system so North Dakota could enjoy a 
modern telecommunications network along with the 
new services a modern network provides. The prom
ise was made that US West would provide digital 

eluded measured local service, custom calling fea
tures, and interLATA equal access to 17 communi
ties. There were a number of other new services 
introduced in 1991 but were primarily aimed at its 
business customers. 

To what extent modernization would have occurred 
absent the passage of Senate Bill No. 2320 is not 
clear. However, it is clear that modernization was 
being planned and was occurring long before Senate 
Bill No. 2320. 

Less Expensive and Time-Consuming 
Regulatory Process 

When the 1989 legislation was passed, everyone 
hoped the predictions of a less expensive and time
consuming regulatory process would come to fruition. 

The commission's fiscal note on Senate Bill No. 2320 
estimated it would take the commission 10 days of 
hearings at a cost of approximately $23,000 to imple
ment the new legislation. Since that estimation, we 
have spent more than 10 days on one single hearing 
and have probably spent more than $23,000 on paper 
supplies alone. 

Consulting fees incurred by the variom; parties to 
participate in the hearings to implement Senate Bill 
No. 2320 have exceeded one-half million dollars, with 
US West being the big spender and the commission 
running a close second. This figure does not include 
travel, salaries and fringe benefits of full-time em
ployees, or other related costs. 

With respect to the impact it has had on the 
workload of the commission, Senate Bill No. 2320 has 
so increased the workload of the Public Utilities 
Division that we are asking the 1993 legislature for 
one additional full-time employee. 

For a bill that was supposed to reduce time and 
money spent on the regulatory process, it has had the 
opposite effect for all concerned. 

transmission capability out of every North Dakota Quality of Service Will Improve 
central office. The prediction that quality of service would im-

First, it is important to note that the promise to prove might be gauged by the changes in number of 
provide digital transmission capability out of every complaints received by the commission, changes in 
North Dakota central office does not mean all ofU S responses of customers to customer surveys, or per-
West's customers will enjoy state of the art digital haps changes in the measurements of technical qual-
switching. Instead, it means some customers will ity standards. 
have digital and others will have electronic analog. The number of complaints recorded by the commis-
Electronic analog offices are computer controlled but sion regarding services provided by U S West in-
they do not offer the superior transmission quality creased 73 percent in 1991 compared to 1989. While 
and efficiencies provided by digital. this may give us cause to be concerned, you should 

Currently, 41 percent of U S West's customers note that U S West serves approximately 195,000 
enjoy state of the art digital switching. Of the remain- customers in North Dakota and that the total number 
ing27 companiesservingcustomersinNorthDakota, of complaints recorded by the commission in 1991 
97 percent of their customers enjoy state of the art numbered 289. While the percentage increase in 
digital switching. complaints is significant, the number of complaints 

According to US West's 1983 depreciation study, per year per customer served is only one in 675. 
the company had intended to upgrade all its central Regarding customer surveys and technical quality 
office technologies to digital or electronic analog be- standards, US West currently enjoys better than a 
fore the end of 1990. Today, the plan is to have these 90 percent satisfaction rating. Because this is a new 
technologies in place by 1995. reporting requirement of the commission, informa-

Before Senate Bill No. 2320, a total of approxi- tion dating back to the beginning of Senate Bill 
mately 112,000 lines in North Dakota were served by No. 2320 is not available and therefore the change in 
digital switches. Today, or about 3.5 years later, quality of service cannot be determined until we have 
approximately 179,000 lines in service are served by some additional experience. 
digital switches, or an increase of about 60 percent. Based on the very limited information available, 

New services provided by U S West in 1991 in- there does not appear to be any significant change in 
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the quality of telephone service under Senate Bill 
No. 2320. The quality of telephone service was good 
before Senate Bill No. 2320 and it is still good today. 

More US West Jobs in North Dakota 
The employees of US West were called upon by 

their management to support Senate Bill No. 2320 
and in return U S West would use any regulatory 
reform to grow its North Dakota business to create 
additional job opportunities in North Dakota. 

Since 1989, US West's employee levels have been 
reduced by 31 according to the company's 1991 an
nual report to the commission. In addition, according 
to an Associated Press article published in the 
Jamestown Sun, US West has announced it will close 
its small business office in Fargo on September 18, 
1992, eliminating 14 North Dakota jobs. 

Again, to what extent employee levels would have 
changed in the absence of Senate Bill No. 2320 is not 
clear. It is clear that US West is employing fewer 
employees in North Dakota than it did when Senate 
Bill No. 2320 became law in 1989. 

Economic Development 
U S West said that Senate Bill No. 2320 would 

bring economic development to the state of North 
Dakota. To determine whether this expectation has 
been fulfilled is difficult at best. 

Everyone can agree that a strong telecommunica
tions infrastructure in North Dakota should help 
provide an environment conducive to economic devel
opment. An example of this would be the success story 
of Rosenbluth Travel in Linton. 

Outside the telecommunications arena, North Da
kota has a rather small electric company operating 
under traditional rate of return regulation which has 
created over 400 full-time jobs in its North Dakota 
service territory since 1988. This is mentioned to 
point out that economic development can and is being 
achieved in North Dakota, with or without regulatory 
reform. To what degree this is accomplished by others 
in the utility industry will depend on the level of 
cooperation and resources each dedicates to the task 
of creating jobs in North Dakota. 

Major Events Since the Implementation 
of Senate Bill No. 2320 

Telephone Companies Were Sold 
Since Senate Bill No. 2320 was signed into law, 

Northern States Power Company was able to sell 
Minot Telephone Company for approximately three 
times its book value and Inter-Community Telephone 
was able to sell its operations for approximately 1. 7 
times its book value. To put this in perspective and 
show the significance of these transactions, please 
note that the sales price of these combined properties 
exceeded $50 million. 

While selling companies for two or three times book 
value is good for those selling, it is not necessarily 
good for the captive customers paying the telephone 
rates. Inflated capital investments in North Dakota 
telephone properties will result in consumers paying 
inflated prices for telephone service. 
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1 + Equal Access Ordered 
Recently, the commission ordered all telephone 

companies to begin developing and providing equal 
access. The order will encourage competition in the 
intraLATA long-distance service market (or the mar
ket primarily served by US West) because the cus
tomers of long-distance companies, other that U S 
West, will no longer have to dial access codes before 
dialing the intended long-distance number. The or
der is in harmony with the statement made to the 
legislature that competition is good for everyone. 

It was said during the 1989legislative session that 
competition is good for customers because it drives 
prices down, encourages companies to do right by the 
customer, and it keeps companies on their toes. Com
parisons of how AT&T's long-distance rates have 
fallen since competitors entered that market were 
used to convince legislators that Senate Bill No. 2320 
was good for North Dakota. 

Currently, it costs more to make a three-minute 
day time phone call to Hebron, North Dakota, than it 
does to call Hawaii, Alaska, or some other corner of 
the United States. Equal access will bring about 
competition resulting in lower prices to North Dakota 
consumers. 

The commission's equal access order has been 
appealed to the District Court. In its appeal, US West 
claims the commission lacks jurisdiction by asserting 
that the commission does not have the authority to 
require a local exchange company to invest in the 
facilities and technology to implement a service not 
needed to provide essential telecommunications ser
vices in North Dakota. 

With respect to what other states are doing, accord
ing to the National Association of Regulatory Utility 
Commissioners' recently published survey, there are 
seven states which do not allow intraLATA competi
tion, 17 states have addressed and denied intraLATA 
presubscription or have denied the right of customers 
to choose their provider ofintraLATA toll service, two 
states provideforintraLATA presubscription, 10 states 
have proceedings pending in which intraLATA 
presubscription is an issue, 10 states currently allow 
intraLATA competition but have not addressed the 
issue ofintraLATA presubscription, and three states 
have approved plans by independent local exchange 
companies to provide centralized equal access, as 
summarized below. 

States Which Do Not Allow IntraLATA 
Competition 

Arizona 
California 
Nevada 
Virginia 

Arkansas 
Kansas 
New Jersey 

States Which Have Denied IntraLATA 
Presubscription 

Alabama 
Delaware 
Georgia 
Louisiana 
Missouri 
Oregon 
South Dakota 
Utah 
West Virginia 

Colorado 
Florida 
Indiana 
Michigan 
New Hampshire 
Pennsylvania 
Tennessee 
Vermont 



States Which Require IntraLATA 
Presubscription 

North Dakota 
Alaska (Alaska does not have LATAs like North 

Dakota but requires presubscription for 
its one LATA) 

States With Pending Proceedings in Which 
IntraLATA Presubscription is an Issue 

California Minnesota 
Montana NewYork 
North Carolina Ohio 
Oklahoma Vermont 
Virginia Wisconsin 

States Which Allow IntraLATA Competition 
But Have Not Addressed the Issue of 

Presubscription 
Connecticut Idaho 
Illinois Maine 
Maryland Massachusetts 
Nebraska Texas 
Washington Wyoming 

States With Approved Plans for Centralized 
Equal Access 

Iowa Minnesota 
South Dakota 

In summary, competition for intraLATA toll is on 
the doorstep waiting to get in. The commission's 
progressive equal access order is in accord with the 
aggressive regulatory reform brought about by Sen
ate Bill No. 2320. Barring legislative intervention or 
an unfavorable court ruling, the consumers of 
intraLATA toll service stand to gain the benefits of 
competition. 

Inside Wire Amortization Was Completed 
SincetheinaugurationofSenateBillNo. 2320, US 

West has finished writing off the money it had in
vested in inside wire. However, US West has not 
adjusted rates to reflect the windfall of approximately 
$3 million per year now accruing in the absence of the 
amortization expense. 

Inside wire is the telephone wire inside the home or 
office building. Ownership and therefore the respon
sibility of maintaining those inside wires has been 
turned over to the owners of the homes and office 
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buildings. Originally, US West owned these wires. 
To provide for the recovery ofits investment, US West 
was allowed to write off its investment over a 10-year 
period and include those costs as an expense for 
ratemaking purposes. 

At the conclusion of the writeoff, the commission 
filed a show cause hearing to find out why US West 
did not reflect this accounting change by reducing 
rates for essential services. The commission's order to 
show cause estimates the impact would reduce local 
service by $1.10 per month, if applied exclusively to 
local service rates. 

US West's primary argument is that the commis
sion lacks jurisdiction. 

Summary 
The regulatory reform law passed in 1989 has 

turned what seems to be relatively simple matters of 
fairness and justness into a barrage of endless meet
ings, workshops, hearings, and legal battles. 

As each issue comes before the Public Service 
Commission we no longer find ourselves asking, "What 
is fair and just to both the utility company and its 
consumers?" Instead, our question has become, "Does 
the law permit us to require what is fair and just?" 

The basic argument the Public Service Commis
sion faces each time it tries to require what it believes 
to be fair and just is its lack of authority under Senate 
Bill No. 2320. The primary arguments advanced 
before the Public Service Commission and the courts 
dwell more on the commission's lack of authority 
rather than the validity of its action. 

Accordingly, the people of North Dakota should 
not think that the Public Service Commission is 
effectively regulating the telephone industry when at 
every turn it is faced with the threat that it does not 
have the necessary authority to require something it 
deems fair and just. The general public should not be 
given the perception that the Public Service Commis
sion is effectively regulating an industry when for 
practical purposes, it cannot. 

Please keep in mind the significance of telephone 
regulations. The local exchange companies serving 
North Dakota take in about $175 million in annual 
revenue. Legislation which permits the taking of just 
one percent more revenue than is reasonable has a 
significant impact on the state's economy. 



SPECIAL EDUCATION COMMITTEE 
The Special Education Committee was assigned 

four studies. House Concurrent Resolution No. 3054 
directed a study of the current and future role of the 
North Dakota early childhood tracking system. Sen
ate Concurrent Resolution No. 4052 directed a study 
ofthe North Dakota family foster home fire and safety 
codes. House Concurrent Resolution No. 3039 di
rected a study of the entire area of special education, 
including the legal requirements for the provision of 
special education services, the delivery of medical 
services to students with disabilities in a school envi
ronment, alternatives for the provision of various 
services, cost factors, and directions for the future. 
Senate Concurrent Resolution No. 4034 directed a 
study of the state's financial support for mandated 
special education programs and the method by which 
the Department ofPublic Instruction distributes funds 
under the state grant program. 

Committee members were Representatives Kathi 
Gilmore (Chairman), James Boehm, Jim Brokaw, 
James 0. Coats, William E. Gorder, Richard Kunkel, 
Rosemarie Myrdal, Bill Oban, Kit Scherber, and 
Dennis J. Schimke, and Senators Barb Evanson, Dale 
Marks, and Curtis Peterson. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

EARLY CHILDHOOD TRACKING SYSTEM 
STUDY 

Background 
The North Dakota early childhood tracking system 

is a joint project of the Department of Health and 
Consolidated Laboratories, the Department of Hu
man Services, and the Superintendent of Public In
struction. It was designed to monitor or "track" the 
development of young children, from birth through 
age 5, who are "at risk" for developmental delays. 
Children may be "at risk" because of medical or 
biological factors, e.g., low birth weights or congestive 
heart failures, developmental factors such as failure 
to thrive, low scoring on developmental screening 
tests, or environmental factors, e.g., familial history 
of child neglect. The children in need of the most 
attention are those with risk factors from several 
categories or multiple risk factors from the same 
category. 

The children are tracked by local interagency teams 
either on a single county or a multicounty basis. The 
teams consist of representatives from agencies that 
provide services to young children and their families. 
Often, this includes representatives of women, in
fants, and children supplemental nutrition program; 
early periodic screening, diagnosis and treatment; 
Headstart; local hospitals and clinics; special educa
tion units; infant development programs; community 
health units; Bureau of Indian Affairs; tribal agen
cies; and others, depending on the location. The 
teams typically meet on a monthly basis to review 
referrals, share tracking information, and make deci
sions about specific actions to be taken. 

Referrals generally take place when an agency 
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comes in contact with a child exhibiting one or more 
risk factors. With parental consent, information is 
gathered about the child and then shared with other 
members of the tracking team to determine appropri
ate service delivery. 

Federal Legislation 
In 1986 Congress amended the Education for all 

Handicapped Children Act and authorized the Secre
tary of Education to provide formula grants to states 
for the planning and implementation of early inter
vention services directed toward infants and toddlers 
with disabilities and their families. Funds were 
provided for a five-year planning period in which 
participating states could develop and implement 
early childhood intervention services. 

The primary responsibility for planning and imple
mentation is located in a single state agency desig
nated by the Governor. The agency is advised and 
assisted by an interagency coordinating council. 
Twenty-seven states have implemented early child
hood tracking systems and the remainder have sys
tems in various developmental stages. 

The North Dakota Program 
TheN orth Dakota early childhood tracking system 

began as a pilot project in the Grand Forks area in 
1986. Since that time, it has grown to include 462 
tracking team members representing 328 agencies 
and providers. The Governor vested the primary 
responsibility for Part H planning and implementa
tion in the Department of Human Services. The 
department works jointly with the Department of 
Health and Consolidated Laboratories and the Su
perintendent of Public Instruction to provide the 
necessary services and supports. Over 1,300 children 
are being tracked in the state. A fully operational 
system will be able to accommodate up to 5,000 
children. 

Testimony 
Testimony indicated that early intervention helps 

to prevent developmental delays from becoming prob
lems that require extensive services. It was esti
mated that the cost of preventing a child from failing 
is in excess of$300,000 and that every dollar spent on 
early intervention and prevention can save the state 
$4.7 5 in the costs of remedial education, welfare, and 
crime in a child's later life. Testimony also indicated 
that the tracking system resulted in much improved 
interagency relationships and consequently greater 
coordination of services among participating agen
cies. 

From the perspective of the families and children 
receiving services, the tracking system functions in a 
brokering role thereby allowing access to a wide range 
of direct and indirect services that better meet the 
needs ofthe families and children. It provides service 
coordination and followup contact with families. Fi
nally, it provides useful information about child de
velopment and growth, with a view to encouraging 
better parenting, and it maintains the child in a single 
monitoring system that makes the coordination of 



service provision easier, as well as service continua
tion more likely when the family moves from one area 
to another. 

The committee found that the North Dakota early 
childhood tracking system was at a point of matura
tion which justified additional inquiries. Among 
these inquiries is the method by which agency roles 
and responsibilities could be balanced or defined to 
provide the most effective growth and operation of the 
system. One method the committee considered in
volved the creation of a birth registry, patterned after 
the current hearing risk registry maintained by the 
Department of Health and Consolidated Laborato
ries. The committee was informed that this would 
allow a better system for the identification of children 
needing the services of the tracking system. 

Another point ofinquiry involves cooperation with 
the state's American Indian population. The commit
tee was informed that the tracking system has dem
onstrated marked success on the reservations, but 
because of the unique challenges presented by the 
interplay among federal, state, and tribal interests, 
the tracking system must be assessed and evaluated 
to ensure cultural sensitivity, increased outreach, 
and maximum benefit to the American Indian popu
lation. 

A final point of inquiry involved the continued 
financial support of the tracking system. The track
ing system is supported by federal funding but this 
funding may be reduced, or increased state participa
tion may be determined to be merited. 

Committee Considerations 
The committee considered a resolution draft that 

encouraged state agencies to work together and maxi
mize available resources to assist young at-risk chil
dren and their families. The committee determined 
that the North Dakota early childhood tracking sys
tem provided a useful role in the provision of services 
to children and their families and that the benefits 
would increase with the continued cooperation of 
state agencies in efforts such as the implementation 
of a birth registry. 

The committee also considered a resolution draft 
directing the Legislative Council to again study the 
tracking system. Because testimony indicated that 
the tracking system is serving a useful purpose, that 
the system is expanding, and that the continuation of 
federal funding to meet the needs of the children and 
families participating in the tracking system is sub
ject to budgetary vagaries, the committee determined 
there should be a vehicle by which the system's well
being and continued growth and expansion could be 
monitored. 

Recommendations 
The committee recommends House Concurrent 

Resolution No. 3003 to urge state agencies to work 
together and maximize available resources in order to 
assist young at-risk children and their families. 

The committee recommends House Concurrent 
Resolution No. 3004 to direct the Legislative Council 
to study the progress of the North Dakota early 
childhood tracking system, the need for further ex
pansion of the program, and the continuation of fund
ing through federal or other sources. 
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FAMILY FOSTER HOME FIRE AND 
SAFETYCODESSTUDY 

Background 
Foster homes are required to be conducted for the 

public good in accordance with sound social policy and 
with due regard to the health, morality, and well
being of all children cared for in the homes. The 
Department ofHuman Services is authorized to adopt 
reasonable rules governing foster homes in order to 
carry out the purposes set forth in North Dakota 
Century Code (NDCC) Chapter 50-11. 

As part of its licensing procedure, the Department 
of Human Services set forth in rule the minimum 
physical standards for foster homes. The standards 
govern telephones, sleeping rooms and basement bed
rooms, closets, bathrooms, exterior and interior doors, 
lights, heat, ventilation, plumbing, and water and 
milk supplies. With respect to fire safety, the depart
ment requires a foster home to be equipped with 
approved fire extinguishers, smoke detectors, and 
smoke alarms. 

The department also requires that all foster homes 
comply with local fire requirements and ordinances. 
The rules require a fire safety inspection by the local 
fire inspector or the State Fire Marshal at the time of 
licensing and every two years thereafter. Any noted 
deficiencies are to be immediately remedied. 

There are approximately 600 licensed foster care 
homes in North Dakota. Each home had to undergo 
and pass a fire safety inspection prior to licensure. 
However, each home did not necessarily undergo an 
equally stringent fire inspection. When fire depart
ments conduct inspections, they generally use one of 
several available life safety codes as the standard of 
measurement. This lack of a uniform standard, 
together with varying personal interpretations, has 
resulted in inconsistent interpretations. In addition, 
when current life safety codes are applied, buildings 
constructed in the 1950s or 1960s generally do not 
pass the inspections. 

Testimony 
Testimony indicated that concerns about foster 

home fire inspections have been ongoing at least since 
1985. On numerous occasions there have been meet
ings involving local fire chiefs, fire inspection person
nel, social service agencies, the State Fire Marshal, 
representatives of the Attorney General, and repre
sentatives of the Department of Human Services. 
Those involved in the various meetings agreed that 
the issue of fire inspection was not a simple one and 
that no one involved supported the idea oflicensing or 
placing children in unsafe homes. However, the 
various representatives were unable to reach a con
sensus on the method and the extent to which homes 
should be inspected. 

Testimony indicated that fire officials throughout 
the state support the inspection of foster homes by 
trained fire inspectors, at least before the initial 
licensure. Thereafter, the homes could be monitored 
by the foster parents and by social workers. The State 
Fire Marshal has developed a training program for 
day care and foster care inspection and has made it 
available to local fire departments at fire prevention 
schools and seminars. Although the State Fire Mar
shal is willing to provide training and information to 



the local fire departments, the requests for such 
assistance have been limited, in part because local 
groups wish to maintain only a minimum level of 
involvement with day care and foster home inspec
tions. 

From the perspective of firefighters, an inspection 
is a very small part of the fire prevention process. 
Although a fire inspector looks for features such as 
egress options, early detection devices, and extin
guishers, an inspection cannot guarantee the safety 
of a foster child living in the home. The committee 
was informed that what was needed was fire preven
tion training for foster parents. 

From the perspective of the Department of Human 
Services, licensing responsibilities are taken seri
ously and inspection functions such as those cur
rently carried out by fire inspectors could not be 
conducted by the department's staff. For that reason, 
the department has consistently requested fire in
spections before licensure. Each year many foster 
homes cannot be licensed because they fail the initial 
fire inspection and updating the home to pass the fire 
inspection is often deemed too costly. 

Committee Considerations 
The committee considered two bill drafts. Both 

required each foster parent to complete a course of 
instruction related to fire prevention and safety prior 
to initial licensure and each license renewal. The 

spections. The committee determined that depart
ment personnel needed the flexibility to request fire 
inspections when they deemed it appropriate. 

A representative of the department stressed that it 
was not the department's intent to require a fire 
inspection of every home seeking licensure, but if a 
potential foster home reveals any causes for concern, 
the department would seek a fire inspection. 

Recommendation 
The committee recommends Senate Bill No. 2048 

to require each foster parent to undergo fire preven
tion training and to complete a self-declaration form 
before initial licensure and before each license re
newal. The bill authorizes the Department ofHuman 
Services to require, on a case-by-case basis, before or 
after licensure, a fire inspection, inspection of the 
heating system, the electrical system, and any other 
type of inspection that the department deems neces
sary to carry out its purposes. 

SPECIAL EDUCATION 
Because the fmancial aspects of special education 

are an integral part of the delivery process, the com
mittee approached the directives of House Concur
rent Resolution No. 3039 and Senate Concurrent 
Resolution No. 4034 within the parameters of a single 
study. 

course of instruction would be designed by the State Background 
Fire Marshal in cooperation with the Department of Over four decades ago, a group of persons inter-
Human Services and would be offered by the Depart- ested in education recognized that a number of chil-
ment of Human Services throughout the state. dren in the educational system were unable to benefit 

Both bill drafts also required the Department of from the existing educational services. These chil-
HumanServicestoprescribeself-declarationformsto dren were "exceptional children" and a committee 
be completed and signed by each foster parent before was formed to determine the feasibility of establish-
initial licensure and before each license renewal. The ing an aid program that could direct special attention 
self-declaration forms would include references to to such children in order that they might overcome 
smoke detectors, fire extinguishers, fire escape plans, their special problems and become productive citi-
inspections of appliances, electrical systems, and heat- zens of the state. 
ing systems. The efforts of this committee resulted in the recom-

The final section of each bill draft differed. One bill mendation and eventual passage of 1951 House Bill 
draft provided that upon the request of a public or No. 540. Exceptional children were defined as "edu-
private entity supervising a foster home, the Depart- cable children under the age of twenty-one whose 
ment of Human Services could require that the foster educational needs are not adequately provided for 
home undergo, before or after licensure, a fire inspec- through the usual facilities and services of the public 
tion, inspection of the heating system, the electrical schools, school districts, or state institutions because 
system, and any other type of inspection deemed of physical, mental, emotional, or social conditions .. 
necessary. The other bill draft provided that the .. " Special education was defined as "the provision of 
Department ofHuman Services could require a foster facilities, instruction, supervision, and other neces-
home to undergo a fire inspection, inspection of the sary services not otherwise provided such children in 
heating system, the electrical system, and any other the public schools and institutions." 
type of inspection that the department deemed neces- The 1951legislation created an Advisory Council 
sary. on Special Education consisting of the Superinten-

Foster parents expressed concern that the bill dent of Public Instruction, the State Health Officer, 
drafts would still permit the Department of Human the director of the Division of Child Welfare of the 
Services to require fire inspections, in addition to the Public Welfare Board, the director of the Division of 
fire prevention training and the self-declaration forms. Vocational Rehabilitation of the Board of Higher 
The committee determined that the department is Education, the superintendent of the State School for 
granted authority over foster homes and it should the Deaf, the superintendent of the State School for 
have the ultimate responsibility for foster homes. the Blind, and the superintendent of the Grafton 
Foster home licensure involves a series of checks and State School. The advisory council was given specific 
balances during which the department relies heavily duties such as establishing a general state policy 
on social workers. However, the department's posi- regarding special education and endeavoring to en-
tion was that it did not wish to rely solely on social sure a cooperative special education program charac-
workers or other private entities to request fire in- terized by the coordination of all available services 
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with which to assist exceptional children. The direc
tor of special education, who was employed by the 
Superintendent of Public Instruction, was in turn 
directed to "assist the school districts of the state in 
the inauguration, administration, and development 
of special education programs, establish standards 
and provide for the approval of certification of schools, 
teachers, facilities, and equipment." 

Larger than ordinary per-pupil payments were 

grams. The amount of state funding assistance for 
special education was also increased in 1973, with the 
legislative objective being the expansion of special 
education programs in terms of both scope and avail
ability. 

The evolvement of special education in North Da
kota did not cease in the mid-1970s. It did, however, 
come under the umbrella of federal legislation. 

required to be made to school districts offering special Federal Law 
education programs. The 1951 report of the Legisla- In 1975, Congress enacted legislation that has 
tive Research Committee stated that increased pay- been the foundation for the provision of special educa-
ments were deemed warranted because "education of tion to children with disabilities in this country. In 
this type requires individual and special attention, the Education for all Handicapped Children Act of 
and it is not always possible to conduct it in class- 1975, Congress enumerated the following nine spe-
rooms where a large number of children can come cific findings, which were reaffirmed by the 1991 
together." amendment known as the Individuals with Disabili-

The appropriation for special education during the ties Education Act: 
1951-53 biennium was $50,000. By the 1959-61 1. There are more than eight million children with 
bienniumtheappropriationforspecialeducationhad disabilities in the United States; 
risen to $365,000 and the number of children served 2. The special education needs of such children are 
had risen from 472 in 1951 to 3,055. Using national not being fully met; 
statistics, it was estimated that the number of chil- 3. More than one-half the children with disabili-
dren requiring special education services in North ties do not receive appropriate educational ser-
Dakota might be as high as 15,000, or 20 percent of all vices that would enable them to have full equality 
schoolchildren. of opportunity; 

A ~959d-60 ~nhtenh·m sdtu1~Y citedfthree. m
1
aind problems 4. One million of the children with disabilities are 

associate Wit t e e Ivery 0 specia e ucation- excluded entirely from the public school system 
lack of space for instruction, shortage of trained and will not go through the educational process 
personnel, and inadequacy of available funds. It was with their peers; 
the opinion of that interim committee that if a substan-
tially increased special education program were to be 5. There are many children with disabilities par-
provided, it would have to be financed primarily from ticipating in regular school programs and failing 
funds by local governments and not the state. The to have successful educational experiences be-
committee also found that county level special educa- cause their disabilities are undetected; 
tion programs would be the most desirable from a 6. Because of the lack of adequate services within 
financial perspective and would best utilize the avail- the public school system, families are often forced 
able personnel and facilities. Since many school to find outside services, often at great distances 
districts did not have a sufficient number of children from their residences and at their own expense; 
in need of special education services to warrant pro- 7. Developments in the training of teachers and in 
grams within their districts, the committee suggested diagnostic and instructional procedures and 
that a county board of special education should be methods have advanced to the point that, given 
given the authority to contract with school districts appropriate funding, state and local educational 
both within and outside the county for special educa- agencies can and will provide effective special 
tion facilities. education and related services to meet the needs 

In response to the recommendations made by the of children with disabilities; 
interim committee, the 1961 Legislative Assembly 8. State and local educational agencies have a 
enacted legislation that authorized the establish- responsibility to provide an education for all 
ment of county boards of special education, funded by children with disabilities, but present financial 
the boards of county commissioners out of county resources are inadequate to meet the special 
general funds, or if approved by a majority of the educational needs of children with disabilities; 
county electorate, by a county special education levy and 
not in excess of three mills. 9. It is in the national interest that the federal 

Forthenext 12 years, thedeliveryofspecialeduca- government assist state and local efforts to pro-
tion services in North Dakota remained structurally vide programs that meet the educational needs 
unchanged. However, in 1973 the Legislative Assem- of children with disabilities to assure equal 
bly required all school districts to submit a plan for protection of the law. 
implementing special education services to the Su- The Individuals With Disabilities Education Act 
perintendent of Public Instruction by July 1, 1975. requires an appropriate education for children with 

This mandate spurred considerable growth in the disabilities and emphasizes the need to provide spe-
provision of special education services to exceptional cial education and related services designed to accom-
children. Some school districts extended their special mod ate the unique demands of children with 
education programs while many others, not having disabilities. To achieve this goal, the Act provides 
made prior arrangements for special education chil- federal funds to state and local educational agencies 
dren living within their boundaries, took the first and regulates special education services for millions 
steps toward implementing special education pro- of children with disabilities. 
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Delivery of Special Education Services in 
North Dakota 

In the 1990-91 school year, 12,504 students with 
disabilities ranging in age from O to 21 received 
special education services in North Dakota. Of that 
total, 12,235 were served in the public school system 
and 269 received assistance through the state-oper
ated programs, e.g., state schools and infant develop
ment programs. 

With this number of children, school districts have 
been under strain to continue the level of special 
services needed by these children. Although the 
schools are making every effort to serve children in 
the least restrictive environment possible, they are 
finding that some special needs children- especially 
severely disabled children-require even more costly 
instructional services. 

Medically Fragile Children 
One particular area to which the committee di

rected its attention was that of medically fragile 
students-students with specialized health care needs. 
Children in special education who are medically frag
ile or technology dependent constitute about 1.2 per
cent of the special education population. In North 
Dakota this figure is about 152 students. Tradition
ally, students with specialized health care needs that 
required intensive medical attention could not attend 
school except in isolated settings, e.g., institutions 
and hospitals. Many did not even survive long enough 
to require schooling. Medical advancements have 
resulted, however, in the ability to provide extensive 
interventions. As a result, students who previously 
could not attend school are now able to do so. This has 
raised a number of issues for the schools, most of 
which are not easily resolved. What is a medical 
service versus an educational service? What roles 
and responsibilities are involved in the provision of 
services? Must there be specialized training of school 
district personnel? Must there be licensure of school 
district personnel? What degree of interagency col
laboration can be expected between those agencies 

could be made between what constitutes medical and 
what constitutes nonmedical services by taking the 
position that if a service can be performed by a lay 
person, on demand, with little judgment involved, it 
could be considered a nonmedical service and conse
quently, an educationally related expense. The com
mittee found that the most important aspect regarding 
the delivery of services to medically fragile children 
was not well-defined legal parameters, but rather 
ongoing cooperation among the schools and the 
children's families. Many of the services are complex 
and in fact life-sustaining-suctioning, inhalation 
therapy, oxygenation, etc. They must be coordinated 
both inside and outside the school environment. 

Schools have a variety of concerns about serving 
medically fragile children-obtaining trained or quali
fied personnel, obtaining adequate medical informa
tion, obtaining appropriate medical care especially in 
the rural areas of the state, making appropriate 
staffing pattern decisions, helping parents deal with 
the medical insurance issues, and integrating these 
special needs children into regular classrooms. From 
a sociological perspective, an often unmentioned as
pect is the respite that is provided for families who 
must otherwise provide this care themselves. 

Because the issues and the consequences of deci
sions are still in the initial stages, a 12-member task 
force was formed. The Task Force on Medically 
Fragile/Technology Dependent Children met for the 
first time on July 30, 1992. The task force is intended 
to identify the issues involved in serving medically 
fragile students, develop guidelines for the provision 
of services to children so identified, and develop rec
ommendations for the training and supervision of 
personnel providing school health services to medi
cally fragile or technology dependent children. The 
task force's work is expected to last eight to 12 months 
and any recommendations for policy changes will be 
provided to agencies and committees, such as the 
Children's Services Coordinating Council and the 
Child Health Task Force. 

dealing in the area of education and those dealing in Gifted and Talented Students 
the areas of health and social welfare? What are the The committee also studied the needs of gifted and 
liability issues that a school encounters in the provi- talented students. An exceptional child is one who 
sion of medical services? Finally, who pays for the maybehandicappedorgifted. Agiftedchildisdefined 
provision of medical services in a school setting? as one who by virtue of outstanding abilities is ca-

The committee found that the educational chal- pable of high performance and who requires differen-
lenges created by special needs children are great. tiated educational programs and services beyond those 
However, many special needs children can success- normally provided by the regular school program in 
fully participate in school learning experiences if order to realize his or her contribution to self and 
given the appropriate medical service. While schools society. The provision of services to handicapped 
tend to question what degree of medical service is childrenismandatory, whiletheprovisionofservices 
appropriate, they are given some direction by federal to gifted children is permissive. Gifted and talented 
law. Schools are to provide those supportive services mandates currently exist in 26 states. Twenty-one of 
necessary to permit a child to participate in a free and those states have mandates requiring gifted and 
appropriatepubliceducation. Exactlywhatthismeans talented programming from kindergarten through 
in terms of specific obligations is less clear. grade 12, and 23 of the states provide funding for 

The committee received testimony that most schools their mandates. 
have dealt with or will have to deal with these issues, There are 15 to 20 gifted and talented programs in 
because the only child who might be considered the state. They are generally "pull-out" programs and 
uneducable is a child with a degenerative brain dis- cover only a portion of the grades because of limited 
ease. All other children could, at least to some extent, resources. 
benefit from a classroom environment. While it was Testimony from gifted and talented students and 
conceded that no easy answers exist and that there is their parents indicated that gifted and talented stu-
no clear direction, it was stated that a delineation dents do not "do just fine on their own." These 
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students tend to get stuck in repetition, get bored, or 
become class clowns, troublemakers, and even drop
outs. The students tend to question everything and 

. are often disruptive. The students tend to be highly 
sensitive and because intellectual maturity does not 
equal emotional maturity, often cannot solve their 
own problems. 

Testimony indicated that gifted and talented stu
dents are exceptional students with special needs and 
should be included within the mandate for special 
education services. 

Testimony from representatives of the Superinten
dent of Public Instruction indicated that services for 
gifted and talented students should be based on what 
those students need, and that there are new ways of 
looking at education for gifted and talented students. 
Among these is a tiered delivery system that takes 
into account the special skills and talents of all stu
dents. Level one encompasses service for all students 
and involves the enhancement oflearning opportuni
ties-creative thinking, critical thinking, and general 
exploratory type enrichments. Level two encom
passes service for many students. It involves expan
sion beyond the basic exploratory stage. Level three 
encompasses service for some students. It involves 
extended or indepth work to provide a higher chal
lenge and a more appropriate pace for learners who 
show extended interests and abilities. Level four 
encompasses services for a few students with a focus 
based on individually designed responses to the un
usual needs of these students. 

Testimony indicated that the Superintendent of 
Public Instruction has not pursued mandated gifted 
and talented programs, in part because mandates 
have significant limitations. Instead, improved learn
ing for all students is being pursued through staff 
development for regular classroom teachers, estab
lishment of demonstration sites, and expansion of the 
Governor's school curriculum. 

Costs of Providing Special Education 
Services 

Although the committee toured special education 
facilities in the Bismarck Public School system, it did 
not delve into the delivery of special education ser
vices within the middle portion of the continuum. The 
committee focused on the overall costs associated 
with special education and the methods by which 
school districts were reimbursed for their special 
education expenses. The total expenditures for stu
dents with disabilities during the 1991-92 and 1992-
93 school years averaged $65 million each year. The 
state currently reimburses districts for 27 percent of 
the excess costs of educating a special needs child, the 
federal government contributes about eight percent, 
and the remainder is made up by local effort. 

There are six basic methods by which special edu-
cation can be funded: 

1. Flat grant per student. 
2. Weighted per-pupil unit. 
3. Flat grant per teacher or classroom unit. 
4. Weighted teacher or classroom unit. 
5. Percentage of teacher or personnel salary. 
6. Disbursement based on cost or excess cost. 
Through the 1991-92 school year, the method used 

to reimburse school districts was based on the num-
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her and qualifications of full-time special education 
instructors employed by a special education unit. A 
unit was reimbursed on an annual flat grant basis for 
the cost of specific education personnel employed to 
deliver education services to special needs children. 
Beginning with the 1992-93 school year, the Superin
tendent of Public Instruction has implemented a new 
reimbursement formula that uses multiple factors, 
including teacher weighted units that are adjusted to 
reflect the various methods of service delivery, train
ing, and the percentage of expenditures adjusted for 
cost and salary differences. Positions are coded ac
cording to responsibility and the full-time equiva
lents are given weighted factors. To calculate a 
district's percentage of allowable expenditure, a 
district's weighted full-time equivalent figures are 
divided by the number of full-time equivalents 
times 7 .50. The funds are then distributed directly to 
the special education units. There are 32 units in the 
state. 

The new formula is designed to neutralize 
decisionmaking based solely on finances and to en
courage decisionmaking based more on actual needs. 
The formula so far shows no perceivable pattern of 
winners and losers. This is in part because some rural 
education units have pay scales equal to or better 
than those in urban areas, due to the difficulties 
incurred in recruiting teachers. Likewise, some of the 
larger schools utilize more teacher aides. The differ
ent staffing selections merely reflect the different 
philosophies among the special education units. 

The committee found that providing special educa
tion services and paying for those services has become 
challenging to the state's school districts. The larger 
districts, in part because of the services they are able 
to provide, have become magnet schools as more and 
more families seeking the services move into the 
districts. The smaller schools often find themselves 
ill-equipped to meet the needs of special needs stu
dents. The committee found that smaller districts are 
often not given sufficient lead time to procure neces
sary or desired staff or to train the staff they do have 
in order to handle the special needs of their students. 

The committee was informed that some of the 
expectations are unrealistic especially for smaller 
districts. Having to hire a full-time aide for a special 
needs student takes up resources that are needed 
elsewhere. The committee was also informed that 
mainstreaming special needs children presents logis
tical problems in that if special needs children are 
placed in regular classrooms, extra assistance must 
be provided to regular classroom teachers. 

Alternatives for the Future 
Superintendents of small school districts urged 

that the state assume greater responsibility for the 
costs of educating special needs students. Imple
menting equalization formulas that would more fairly 
compensate school districts was suggested, as was 
sending a message to Congress asking that it provide 
dollars in addition to mandates or provide a degree of 
flexibility which would allow a district to assess all of 
its educational needs and utilize its limited resources 
in the fashion that would most benefit the greatest 
number of children. 

It was also suggested that using educational ser-



vice agencies could enhance the educational needs of 
students. Approximately 30 states have an educa
tional service agency system. They range from very 
sophisticated networks to very rudimentary coopera
tive units. Regardless of structure, they have the 
potential to provide special education programs, pro
grams for the gifted and talented, and programs 
where teachers can share their expertise and provide 
instruction where talents and teachers are limited. 
Educational service agencies can also serve a useful 
purpose in school system management. By using 
cooperative purchasing, busing, insurance programs, 
and food programs, a substantial dollar savings can 
be realized. 

with a regular classroom teacher, the committee de
termined it is critical that a regular classroom teacher 
have the skills necessary to deal with the needs of 
such a student. Representatives of the Superinten
dent ofPublic Instruction advocated systemic change, 
not piecemeal tinkering. Consequently, the commit
tee considered an amended version of the resolution 
draft which urged the Superintendent of Public In
struction to include the provision of performance
based services for all students in the school 
accreditation standards. 

The committee considered a bill draft that required 
a placement agency to notify a foster care child's 
school district of residence and the admitting district 
of the need for an out-of-district placement or admis-

Committee Considerations sion. The bill draft also required the placement 
The committee considered a resolution draft that agency to afford the school district of residence an 

directed the Legislative Council to study the delivery opportunity to participate in any process involving 
ofservicestospecialneedschildrenfromamultiagency decisions about the child's placement. The bill draft 
perspectiveandtoconsiderwhetherservicesmightbe initially extended these provisions to handicapped 
enhanced and efficiencies might be improved through children placed outside their district of residence for 
better cooperation or consolidation of administrative purposes other than education, but the committee 
functions. The committee determined that special amended the draft to refer only to nonhandicapped 
education involves more than "education" per se. It children. 
involves at the very least a child's health needs, social Testimony indicated that placement agencies rec-
needs, and emotional needs. When the provision of ognize the difficulties school districts encounter and 
these services involve several agencies, the commit- make every effort to avoid out-of-home placements 
tee determined that the opportunity for excessive but, in some emergency situations, such placements 
complexityinprogramadministrationandinteragency simply cannot be avoided. In accordance with the 
inefficiencies was present and a study could reveal Department of Human Services' policies and proce-
areas for improvement. dures manual, written notification is sent to the 

The committee considered a resolution draft that resident and admitting school district when a foster 
directed the Legislative Council to study the imple- child is transferred and that it is expected that school 
mentation of an individualized education program officials and the appropriate social service represen-
processforanychildattherequestofaparentorupon tativesjointly plan for a child in advance of the new 
the recommendation of a teacher. The committee placement. 
determined that the individualized education pro- The committee subsequently amended the bill draft 
gram process was one that could have beneficial to provide that except in cases of emergency place-
applications to the educational process of students ments or court orders, the district of residence and the 
other than those having special needs. The resolution admitting district must be notified by the placement 
draft stressed the importance of parental involve- agency of the need for an out-of-district placement 
ment in a child's education. and must be afforded an opportunity to participate in 

The committee considered a resolution draft that any process involving decisions about a child's place-
urged the Board ofHigher Education to include in the ment. 
teacher preparation curriculum academic and peda- The committee considered a bill draft that would 
gogical training designed to prepare new teachers for have allowed a child's parent or guardian or the 
the daily challenges of educating the next generation child's teacher to request that the school district 
and that encouraged the Board of Higher Education evaluate a child and prepare an individualized educa-
toworkwiththeNorthDakotaEducationAssociation tion program for the child. The committee deter-
and the Superintendent of Public Instruction to en- mined that the subject matter fell within the 
sure that certificated teachers, through continuing parameters of the resolution draft that directed a 
education, enhance their academic and pedagogical study of individualized education program processes. 
skills for the same purpose. The committee deter- The committee also determined that the issue should 
mined that North Dakotans have a right to require be studied before any legislative action is taken. 
that their children's teachers be adequately prepared The committee considered a bill draft that would 
to teach. have required each school district to adopt a process 

The committee considered a resolution draft that by which a parent, guardian, or teacher could request 
urged the Superintendent of Public Instruction to an evaluation of a child thought to be gifted. Once a 
include the provision of services for gifted and tal- child is identified as gifted, the school district, to-
ented students in school accreditation standards. gether with the child's parents or guardian, would 
Testimony suggested that the Superintendent ofPub- develop an individualized education program for the 
lie Instruction is trying to obtain excellence for all child. The bill draft would have directed the school 
students and that will take staff development, time, district and the child's parents or guardian to use 
and money. Because gifted and talented students whatever resources are available to enhance the edu-
might receive as little as three hours a week in a cational opportunities for the child. The committee 
resource room and spend the remainder of their time determined that while every child has special needs, 
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the bill draft focused on the special needs of only one 
segment of the population. The committee deter
mined that this subject should be studied within the 
confines of the resolution that directed a study of 
individualized education program processes. 

The committee considered a bill draft that allowed 
a child who has not turned five by midnight August 31 
in the year of enrollment to demonstrate through a 
series of tests a readiness to enter kindergarten. The 
bill draft also allowed a child who has not turned six 
by midnight on August 31 in the year of enrollment to 
demonstrate through a series of tests a readiness to 
enter grade 1. 

The committee determined that recognition must 
be given to the fact that different children have 
different needs and that the bill draft provided some 
flexibility in the school admission process. 

Committee Recommendations 
The committee recommends House Concurrent 

Resolution No. 3005 to direct the Legislative Council 
to study the delivery of services to special needs 
children from a multiagency perspective and to con
sider whether services might be enhanced and ineffi
ciencies might be improved through better cooperation 
or consolidation of administrative functions. 

The committee recommends House Concurrent 
Resolution No. 3006 to direct the Legislative Council 
to study the implementation of an individualized 
education program process, not otherwise mandated 
by law, for any child currently enrolled in school, at 
the request of a parent or upon the recommendation 
of a teacher. 
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The committee recommends House Concurrent 
Resolution No. 3007 to urge the Board of Higher 
Education to include in the teacher preparation cur
riculum academic and pedagogical training designed 
to prepare new teachers for the daily challenges of 
educating the next generation and to encourage the 
Board of Higher Education to work with the North 
Dakota Education Association and the Superinten
dent of Public Instruction to ensure that certificated 
teachers, through continuing education, enhance their 
academic and pedagogical skills for the same purpose. 

The committee recommends Senate Concurrent 
Resolution No. 4009 to urge the Superintendent of 
Public Instruction to include the provision of perfor
mance-based services for children from kindergarten 
through grade 12 as a standard for the accreditation 
of public and private schools in the state. 

The committee recommends House Bill No. 1055 to 
provide that both a child's school district of residence 
and the admitting district must be notified by a 
placement agency of the need for an out-of-district 
placement or admission, and that the school district of 
residence must be afforded an opportunity to partici
pate in any process involving decisions about the 
child's placement. 

The committee recommends House Bill No. 1056 to 
allow a child who has not turned five by August 31 of 
the year of enrollment to demonstrate through a 
series of tests, readiness to enter kindergarten. The 
bill also allows a child who has not turned six by 
midnight on August 31 in the year of admission to 
demonstrate through a series of tests, readiness to 
enter first grade. 



WASTE MANAGEMENT COMMITTEE 
The Waste Management Committee was assigned 

four studies. House Concurrent Resolution No. 3041 
directed a study of the use of recycled materials by 
state agencies and institutions, with emphasis on 
determining areas in which use of recycled materials 
could be required by law. House Concurrent Resolu
tion No. 3042 directed a study of the problems and 
benefits associated with waste management, includ
ing the operation and effect oflegislation relating to 
waste management, whether the Department of 
Health and Consolidated Laboratories is the appro
priate state agency for waste management, and the 
effect of establishing district and state waste manage
ment plans. Senate Bill No. 2090 directed a study of 
the effects of various methods of solid waste disposal 
and of solid waste disposal facilities, with emphasis 
on the disposal of ash resulting from the incineration 
of municipal solid waste. House Concurrent Resolu
tion No. 3027 directed a study of the feasibility and 
ramifications of reducing the ground pollution of 
North Dakota landfills, with an emphasis on encour
aging recycling efforts to preserve and protect our 
land and water. 

Committee members were Representatives Bill 
Oban (Chairman), Jack Dalrymple, June Y. Enget, 
Alan Erickson, Odell Flaagan, Mick Grosz, Roy 
Hausauer, Eugene Nicholas, Alice A. Olson, Gary 
Porter, Jennifer Ring, Orville Schindler, Bill Starke, 
Herb Urlacher, Gerry L. Wilkie, and Wade Williams 
and Senators Layton W. Freborg, Jayson Graba, Byron 
Langley, Jay Lindgren, Dean Meyer, and Steven W. 
Tomac. 

The committee submitted this report to the Legis
lative Council at the biennial meeting of the Council 
in November 1992. The Council accepted the report 
for submission to the 53rd Legislative Assembly. 

USE OF RECYCLED MATERIALS STUDY 
Background 

The study of the use of recycled materials by state 
agencies and institutions was proposed as a result of 
the enactment ofN orth Dakota Century Code (NDCC) 
Section 54-44.4-08 which requires state agencies to 
purchase increasing amounts of recycled paper and 
paper products beginning July 1, 1993. The propo
nents of the study stated that the use of recycled 
materials by state agencies and departments should 
be studied before purchasing mandates become effec
tive. 

performance of the recovered materials. 
The Environmental Protection Agency has devel

oped guidelines for several recovered products, in
cluding recycled paper and paper products, oil, and 
tires. In addition, guidelines have been established 
for building materials such as cement and concrete 
containing fly ash and building insulation products. 

The federal guidelines for procurement of paper 
and paper products containing recovered materials 
apply to all paper and paper products purchased by 
procuring agencies using appropriated federal funds 
when the agency purchases $10,000 or more of any 
one of the paper products during the course of a fiscal 
year or when the cost of those items or of functionally 
equivalent items purchased during the preceding 
year was $10,000 or more. Under the rules, the 
procurement guidelines apply to federal agencies, 
state and local agencies using appropriated federal 
funds, and to persons contracting with any federal, 
state, or local agencies with respect to work per
formed under contracts involving appropriated fed
eral funds. The federal rules provide that purchases 
of paper and paper products that are unrelated or 
incidental to federal funding and not the direct result 
of a federal contract, grant, loan, funds disbursement, 
or agreement are not covered by the guidelines. How
ever, indirect purchases of paper and paper products 
made by a procuring agency, such as purchasing 
resulting from federal grants, loans, and similar forms 
of disbursements that the agency intended to be used 
for the procurement of paper or paper products are 
included under the guidelines. 

North Dakota Law Relating to Recycling 
North Dakota Century Code Section 54-44.4-07 

encourages any state agency or institution autho
rized to purchase products, whenever possible, to 
specify the use of soybean-based ink when purchasing 
newsprint printing services. In addition, 15 percent 
of the garbage can liners purchased by a state agency 
or institution must be starch-based. The percentage 
of starch-based garbage can liners purchased must 
increase by five percent annually, after July 1, 1990, 
until at least 50 percent of the garbage can liners 
purchased are starch-based. In requesting bids for 
paper products, starch-based plastic products, and 
soybean-based inks, the Office of Management and 
Budget must request information on the recycled 
content of those products. 

Under NDCC Section 54-44.4-08, any state agency 
Federal Law or institution authorized to purchase products must 

Under the federal Resource Conservation Recov- ensure that beginning July 1, 1993, at least 10 per-
ery Act of 1976 and the Hazardous Solid Waste cent of the total volume of paper and paper products 
Amendments of 1984, the United States Environ- being purchased for state agencies and institutions 
mental Protection Agency is required to develop guide- must contain at least 25 percent recycled material. In 
lines to help governments buy recycled products. The addition, beginning January 1, 1994, at least 30 per-
Environmental Protection Agency has developed cent of the total volume of paper and paper products 
guidelines that designate items that are or can be being purchased must contain at least 25 percent 
produced with recovered materials and set forth rec- recycled material; beginning January 1, 1996, at least 
ommended practices with respect to the procurement 40 percent of the total volume of paper and paper 
of recovered materials and items containing recov- products being purchased must contain at least 25 
ered materials. The guidelines also provide informa- percent recycled material; beginning January 1,1998, 
tion as to the availability, relative price, and at least 60 percent of the total volume of paper and 
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paper products being purchased must contain at least 
25 percent recycled material; and beginning Janu
ary 1, 2000, at least 80 percent of the total volume of 
paper and paper products being purchased must 
contain at least 25 percent recycled material. 

Use of Recycled Materials by Other State 
Governments 

The committee reviewed laws relating to the use of 
recycled materials by state governments in selected 
states. 

Minnesota 
Minnesota has established a state government 

resource recovery program to promote the reduction 
of waste generated by state agencies, the separation 
and recovery of recyclable and reusable commodities, 
and the procurement of recyclable commodities and 
commodities containing recycled materials. By De
cember 31, 1993, the Commissioner of Administra
tion must recycle at least 40 percent by weight of the 
solid waste generated by state offices and other opera
tions located in the metropolitan area. 

In addition, the commissioner is required to de
velop and implement a cooperative purchasing pro
gram to include state agencies, local governmental 
units, and where feasible, other state governments 
and the federal government, for the purpose of pur
chasing materials made from recycled materials. The 
Governors ofMinnesota and Wisconsin have appointed 
a joint recycling procurement task force to explore 
ways the two states can promote recycled products. 
Minnesota law also establishes a 10 percent price 
preference on state purchases of recycled products. 

Each state agency, local unit of government, or 
school district in the metropolitan area is required to 
ensure that facilities under its control from which 
mixed municipal solid waste is collected has three 
containers for at least three recyclable materials and 
to transfer all recyclable materials collected to a 
recycler. By January 1, 1993, all state agencies or 
local units of government or school districts outside 
the metropolitan area must adhere to those require
ments. 

South Dakota 
The South Dakota Bureau of Administration is 

required, when purchasing paper and paper prod
ucts, to purchase recycled paper if the price is com
petitive and the quality adequate for the purpose 
intended. By statutory enactment in 1991, the Bu
reau of Administration is required to establish as a 
goal that at least 10 percent of the total volume of 
paper and paper products purchased by the state 
contain recycled paper. The goal increases to 20 per
cent for fiscal year 1993, 30 percent for fiscal year 
1994, 40 percent for fiscal year 1995, and 50 percent 
for fiscal year 1996. After 1996 the goal is at least 50 
percent. 

Various Other States 
At least one-half the states have some type of 

recycling procurement laws. For example, several 
states have price preferences for recycled products. 
Many states have also established goals to increase 
purchases of recycled products. 
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Testimony 
The Office ofManagement and Budget, through its 

Purchasing Division, is responsible for implementing 
the requirement to purchase recycled paper for all 
state agencies and institutions in the executive branch 
of state government. Representatives of the Office of 
Management and Budget testified that the Office of 
Management and Budget generally allows each agency 
to determine whether to purchase recycled materials. 
Two particularly troublesome aspects in purchasing 
recycled paper products are the higher price and 
lower quality of the recycled paper products. How
ever, with respect to paper products such as paper 
towels and toilet paper, the price, quality, and avail
ability of those products does not appear to be a 
problem. 

The committee received testimony from represen
tatives of the State Parks and Tourism Department 
regarding recycling activities in state parks. The 
department has implemented a comprehensive recy
cling program at the Cross Ranch State Park. In 
addition, recycling is encouraged at all other state 
parks. However, the ultimate decision with respect to 
recycling programs at state parks is left to each park 
manager. 

The committee also received testimony from a 
representative of the Facility Management Division 
of the Office of Management and Budget regarding 
recycling activities within the Capitol complex. Be
cause of financial constraints, including poor markets 
for recyclable materials, recycling by state agencies 
has been slow to develop. However, a paper separa
tion recycling project has been implemented at the 
Capitol complex and the amount of waste from the 
Capitol complex which is landfilled has decreased. 

At a committee meeting in Grand Forks, the com
mittee received testimony from officials from the 
University ofNorth Dakota. The university has been 
using recycled materials such as building materials 
extensively. In addition, the university has estab
lished a recycling policy and is working with the 
Board of Higher Education in expanding recycling at 
the university. The university system, as a whole, is 
developing a recycling policy through which institu
tions of higher education would be required to estab
lish recycling committees to review recycling practices, 
identify options including markets for recyclable 
materials, and prepare recommendations and iden
tify means for implementation of the practices. 

Committee Considerations 
The committee considered a bill draft that required 

the Office of Management and Budget to prepare and 
submit to the Governor and the Legislative Council by 
July 1, 1994, a comprehensive solid waste manage
ment plan that would assess the ability of each state 
agency, department, and institution to reduce the 
amount of solid waste it generates and increase the 
amount of recycled products it uses. 

Representatives of the Office of Management and 
Budget testified that other agencies such as the De
partment of Health and Consolidated Laboratories 
would be better qualified to conduct the study. Propo
nents of the bill draft contended that because the 
Office of Management and Budget is the main pur
chasing agency for state agencies and departments, 



the Office ofManagement and Budget is the appropri
ate agency to conduct the study. Others said that a 
committee of state employees appointed by the Gov
ernor could conduct the study most cost efficiently. 

The committee determined that state agencies, 
departments, and institutions should set an example 
with respect to recycling and the use of recycled 
materials. The committee also generally determined 
that budget constraints coupled with the additional 
cost of purchasing recycled materials may create 
some difficulty for state agencies, departments, and 
institutions in increasing the amount of recycled 
products used. In addition, the committee deter
mined that a committee of state employees could 
conduct the study rather than a state agency that 
likely would have to hire an additional employee to 
conduct the study. 

Recommendation 
The committee recommends Senate Bill No. 2049 

to require the Governor to appoint a comprehensive 
solid waste management planning committee con
sisting of eleven state employees to assess the ability 
of each state agency, department, and institution to 
reduce the amount of solid waste it generates and 
increase the amount of recycled products it uses. 

PROBLEMS AND BENEFITS ASSOCIATED 
WITH WASTE MANAGEMENT STUDY 

Background 
The 1991 Legislative Assembly adopted House Bill 

No. 1060, which established eight solid waste man
agement districts and required each district to pre
pare a plan that assesses its ability to manage and 
plan properly for adequate waste management capac
ity. The committee held meetings in each of the eight 
districts and received comments from local officials 
and interested persons with respect to the establish
ment and operation of the districts. 

Federal Law 
The Resource Conservation and Recovery Act of 

1976 was enacted to address the problem of solid 
waste disposal. The Act and its amendments, includ
ing the Solid Waste Disposal Act Amendments of 
1980 and the Hazardous and Solid Waste Amend
ments of 1984, place responsibility for solid waste 
management with the Environmental Protection 
Agency. 

The administrator of the Environmental Protec
tion Agency is required to adopt rules for the identi
fication of characteristics of hazardous wastes and to 
list the hazardous wastes subject to regulations; adopt 
standards applicable to transporters and generators 
of hazardous waste and owners and operators of 
hazardous waste treatment, storage, and disposal 
facilities; and to establish regulations requiring own
ers or operators to obtain a permit to operate or 
construct facilities for the treatment, storage, or dis
posal of hazardous waste. The administrator is also 
required to adopt guidelines to assist states in devel
oping and administering state hazardous waste pro
grams. States and political subdivisions are prohibited 
from imposing requirements less stringent than those 
imposed by federal laws and rules. Each state is 
required to undertake a continuing program to com-
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pile, publish, and submit to the administrator an 
inventory ofhazardous waste storage or disposal sites 
in the state. 

The administrator of the Environmental Protec
tion Agency is required to adopt guidelines for state or 
regional solid waste plans adopted by states and 
regional authorities. The Act prescribes certain re
quirements for approval of state plans. One require
ment is that the state plan provide for resource 
conservation and recovery and for the disposal of solid 
waste in landfills in a manner that is environmentally 
sound. 

The administrator is also required to adopt guide
lines relating to landfills. Disposal facilities that fail 
to satisfy the criteria for sanitary landfills must be 
classified as open dumps. State solid waste manage
ment plans must provide for the closing or upgrading 
of all open dumps and must prohibit the establish
ment of open dumps. 

The Environmental Protection Agency has final
ized rules that establish minimum standards for 
municipal solid waste landfills that receive waste 
after October 9, 1993, including location restrictions, 
design criteria, operating criteria, ground water moni
toring, corrective action, and closure and postclosure 
care. The closure and postclosure care requirements 
provide that a final cover system designed to mini
mize infiltration and erosion be installed and 
postclosure care be conducted for 30 years. 

There are several proposals under consideration 
by Congress which propose to amend and reauthorize 
the Act. In a 1988 report to Congress, the Environ
mental Protection Agency concluded that state and 
federal regulations concerning nonhazardous solid 
wastes are inadequate. Thus, the bills under consid
eration by Congress generally concentrate on nonhaz
ardous solid waste issues. Generally, the federal 
proposals call for greater state solid waste manage
ment planning and source reduction and increased 
recycling of municipal solid waste. 

North Dakota Law 
The Department ofHealth and Consolidated Labo

ratories is responsible for solid waste management 
regulation. The department also is responsible for 
regulating hazardous waste, ionizing radiation, air 
pollution, water distribution and wastewater sys
tems, and ground water protection. 

North Dakota Century Code Chapter 23-29 ad
dresses the transportation and disposal of solid waste. 
The department is authorized to adopt rules govern
ing solid waste storage, collection, transportation, 
handling, resource recovery, and disposal. In addi
tion, the department is required to adopt rules to 
establish categories of solid waste and solid waste 
management facilities based on waste type, facility 
operation, or other facility characteristics; to estab
lish standards and requirements for each category of 
solid waste management facilities; to establish finan
cial assurance requirements that must be met by any 
person proposing construction or operation of a solid 
waste management facility; and to conduct environ
mental compliance background reviews for appli
cants for permits to construct or operate solid waste 
management facilities. 

The department also is required to establish proce-



dures for permits governing the design, construction, 
operation, and closure of solid waste management 
facilities and systems. Operators of solid waste man
agement facilities and solid waste transporters are 
required to obtain a permit from the department. 

The department may deny an application for a 
permit if in the department's background review it 
finds that an applicant for a permit has intentionally 
misrepresented or concealed any material fact from 
the department, has obtained a permit by intentional 
misrepresentation or concealment of a material fact, 
has been convicted of a felony or pleaded guilty or nolo 
contendre to a felony involving the laws of any state 
or the federal government within three years preced
ing the application for the permit, or has been adjudi
cated in contempt of an order of any court enforcing 
the laws of this state or any other state or the federal 
government within three years preceding the applica
tion for the permit. The department is required to 
consider the relevance of the offense to the business to 
which the permit is issued, the nature and serious
ness of the offense, the circumstances under which 
the offense occurred, the date of the offense, and the 
ownership and management structure in place at the 
time of the offense. 

All land in the state must be within a solid waste 
management district. The boundaries of each district 
correspond to the boundaries of the eight regional 
planning councils. Each district is governed by a 
board consisting of representatives of cities and coun
ties within the district and representatives oflicensed 
waste disposal facilities and waste haulers. Each 
district is required to prepare and submit to the 
department by January 1, 1993, a solid waste man
agement plan that includes a review of the district's 
ability to manage and plan properly for adequate 
capacity, accessibility, and waste control flow. The 
plan must take into consideration existing waste 
transportation patterns and the ability of existing 
landfills to handle solid waste. By July 1, 1993, the 
department is required to incorporate all of the solid 
waste management plans into a comprehensive state
wide plan. 

Political subdivisions are permitted to enact and 
enforce solid waste management ordinances if the 
ordinances are equal to or more stringent than Chap
ter 23-29 and any rules adopted pursuant to that 
chapter. The governing bodies of political subdivi
sions participating in a solid waste management 
district may establish and operate a waste manage-

each existing municipal waste landfill within the 
state by July 1, 1995. The reports of the reviews must 
be provided to the department for use in site improve
ment, site remediation, and landfill closure. The 
department, in cooperation with the State Engineer 
and State Geologist, is required to develop criteria for 
siting a solid waste disposal facility based upon poten
tial impact on environmental resources. An applica
tion for a landfill permit must be reviewed for site 
suitability by the department after consultation with 
the State Engineer and State Geologist before any 
site development. 

North Dakota law prohibits the department from 
allowing the storage or disposal of solid waste from 
outside the state, unless it is demonstrated that the 
governing authority or the generator of the solid 
waste from outside the state has an effective program 
for waste quality control and for waste characteriza
tion. 

Each municipal waste landfill and municipal waste 
incinerator must have at least one individual certified 
by the department on site at all times during the 
operation of the landfill or incinerator. The depart
ment is required to adopt training standards and 
certification requirements for inspectors. 

State law establishes a solid waste management 
fund for the purpose of providing grants or low inter
est loans to political subdivisions for waste reduction, 
planning, resource recovery, and recycling projects 
with an emphasis on marketing. The revenue for the 
fund is generated by a monthly surcharge imposed on 
each person or political subdivision that provides 
municipal waste collection services. The surcharge 
for each household account is 20 cents per month. The 
monthly surcharge for commercial accounts varies 
based upon the amount of the monthly waste collec
tion fee. The monthly surcharge took effect on Janu
ary 1, 1992. 

Interstate Transportation of Waste 
Article 1, Section 8, of the United States Constitu

tion provides that the Congress has the power to 
regulate commerce among the several states. The 
United States Supreme Court has long held that the 
"dormant" aspect of the commerce clause prohibits 
states from "advanc[ing] their own commercial inter
ests by curtailing the movement of articles of com
merce, either into or out of the state." H.P. Hood and 
Sons, Inc. v. DuMond, 336 U.S. 525, 535 (1949). 

ment authority and provide solid waste management Philadelphia v. New Jersey 
services and determine charges for those services. The United States Supreme Court first addressed 

The statewide coordinating committee assists the the issue of whether the interstate movement of solid 
solid waste management districts in managing and wastes was subject to the provisions of the commerce 
regulating solid waste and coordinates efforts of the clause in Philadelphia v. New Jersey, 437 U.S. 617 
districts with state agencies. In addition, the coordi- (1978). In that case, the Supreme Court held that a 
nating committee is required to review alternative New Jersey statute prohibiting the importation of 
means of managing solid waste including a review of most solid or liquid waste that originated or was 
forms of public ownership and financial assurance collected outside the state was in violation of the 
mechanisms for waste management facilities. The commerce clause. The Court held that all objects of 
statewide coordinating committee consists of a repre- interstate trade merit commerce clause protection. 
sentative of each solid waste management district, a The Court indicated that even if the ultimate aim of 
representative of the department, the State Engi- the New Jersey legislation was to reduce the waste 
neer, and the State Geologist. disposal costs of New Jersey residents or to save 

The State Engineer and the State Geologist are remaining open lands from pollution, the state can 
required by law to complete a site suitability review of accomplish its goals by less discriminatory means 
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such as slowing the flow of all waste into the state's 
remaining landfills regardless of origin. The Court 
stated that the crucial point is the attempt by one 
state to isolate itself from a problem common to many 
by erecting barriers against the movement of inter
state trade, a clearly impermissible legislative effort. 

Between 1978 and 1992, various lower courts at
tempted to distinguish the Philadelphia v. New 
Jersey decision and allow states to impose certain 
restrictions on the interstate transportation of wastes. 
However, the Supreme Court recently reaffirmed its 
Philadelphia v. New Jersey decision in two deci
sions related to the interstate transportation of waste. 

Chemical Waste Management, Inc. v. 
Alabama 

In Chemical Waste Management, Inc. v. Ala
bama, 112 S. Ct. 2009 (June 1, 1992), the United 
States Supreme Court held invalid as a violation of 
the commerce clause an Alabama statute that im
posed a higher fee on hazardous waste disposed at 
commercial facilities in Alabama. The Supreme Court 
stated that the additional fee facially discriminates 
against hazardous waste generated outside Alabama 
and discouraged the full operation of Chemical Waste 
Management's facility. The Court determined that 
Alabama had not met its burden of showing the 
unavailability of nondiscriminatory alternatives ad
equate to serve the local interests at stake, which 
were to reduce the amount of waste entering the 
hazardous waste disposal facility. The Court empha
sized that possible future financial and environmen
tal risks to be borne by Alabama do not vary with the 
origin of the waste. 

Fort Gratiot Sanitary Landfill, Inc. v. 
Michigan Department of Natural Resources 

In Fort Gratiot Sanitary Landfill, Inc. v. Michi
gan Department of Natural Resources, 112 S. Ct. 
2408 (June 1, 1992), the United States Supreme 
Court held that waste import restrictions that pro
vided that solid waste generated in another county, 
state, or country could not be accepted for disposal 
unless explicitly authorized in the receiving county's 
plan unambiguously discriminated against interstate 
commerce and are appropriately characterized as 
protectionist measures that do not withstand com
merce clause scrutiny. The Court indicated that the 
waste import restrictions clearly discriminate against 
interstate commerce because the restrictions autho
rize each county in the state to isolate itself from the 
national economy and afford local waste producers 
complete protection from competition from out-of
state producers seeking to use local waste disposal 
areas. The Court stated that a state may not avoid the 
effect of the commerce clause by curtailing the move
ment of articles of commerce through subdivisions of 
the state rather than through the state itselfbecause 
the state provided no valid health and safety reason 
for limiting the amount of waste that a landfill opera
tor may accept from outside the state, but not the 
amount the operator may accept from inside the state. 
The Court indicated that its conclusion may be differ
ent if the imported waste raised health or other 
concerns not presented by Michigan waste. 
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Storage of Spent Nuclear Fuel 
The federal Nuclear Policy Act of 1982 authorized 

a process for studying the feasibility of siting a moni
tored retrievable storage facility for nuclear waste. 
The Nuclear Policy Amendments Act of1987 provided 
for the appointment by the President of a nuclear 
waste negotiator. The responsibility of the negotiator 
is to find a state or Indian tribe willing to host a 
monitored retrievable storage facility. The negotiator 
and the United States Department of Energy initi
ated a process through which states, local govern
ments, or Indian tribes could apply for grants of up to 
$100,000 to study the feasibility oflocating a poten
tial site for a monitored retrievable storage facility. 
After a jurisdiction has completed the initial feasibil
ity study, the jurisdiction may be eligible to obtain 
additional grants from the Department of Energy to 
proceed with the possible siting of a monitored re
trievable storage facility. If a jurisdiction is selected 
as a monitored retrievable facility site, the state or 
Indian tribe would be entitled to enter into a benefits 
agreement with the Department of Energy. The 
agreement would include $5 million per year until 
spent nuclear fuel is received at the facility and $10 
million per year while the facility is in operation. In 
addition, the agreement may contain any other terms 
negotiated by the state including infrastructure im
provements. Any agreement to site a monitored 
retrievable storage facility must be approved by Con
gress. 

Testimony and Committee Considerations 
Spent Nuclear Fuel 

The committee received a request from a Georgia 
corporation, the Nuclear Assurance Corporation, to 
apply for the initial feasibility study grant to deter
mine the feasibility of siting a monitored retrievable 
storage facility in North Dakota. Representatives of 
the Nuclear Assurance Corporation offered to work 
with the Legislative Council on a consulting basis in 
the performance of the feasibility study. 

Proponents of the study testified that the study 
would only determine the feasibility of establishing a 
monitored retrievable storage facility in the state and 
would not obligate the state to accept such a facility. 
The actual siting of a facility in the state would have 
to be approved by the Legislative Assembly, the 
Governor, and Congress. They argued that the pos
sible siting of a facility in North Dakota would provide 
a large number of high paying jobs and substantial 
economic benefits. 

Opponents of the study testified that storage of 
spent nuclear fuel is not the type of economic develop
ment needed in this state. In addition, they argued 
that if the state accepted the grant and showed 
interest in siting a facility, the federal government 
may force the state to accept the siting of a facility. 
Opponents of the study also argued that although a 
monitored retrievable storage facility is envisioned to 
be only a temporary site, the lack of a permanent site 
may force the temporary site to become a permanent 
facility. Opponents to the study also expressed con
cern with regard to the safety of the storage of spent 
nuclear fuel. 

The committee requested the Legislative Council 
to apply for the feasibility study grant and to consult 



with the University of North Dakota Energy and 
Environmental Research Center and the National 
Conference of State Legislatures with respect to pro
viding assistance with the study. However, at a 
meeting in July 1991, the Legislative Council voted to 
not proceed with the grant application. 

Solid Waste Management Districts 

resentation should be provided only to cities of more 
than 10,000 population. 

Committee members expressed concern that the 
district boards not be controlled by the largest popu
lation centers in the district. The committee deter
mined, however, that the largest cities in the district 
should have some representation on the district board. 

The committee received a great deal of testimony Solid Waste Management Facilities 
at the meetings held in each of the solid waste man- The committee received testimony indicating that 
agement districts regarding the organization and public notice of the proposed establishment of a solid 
structure of the districts. Generally, the district waste management facility is not always adequate to 
concept was supported. Some concern was expressed, provide an opportunity for opponents of the facility to 
however, with respect to representation on the dis- address the issue. Because public meetings are not 
trict boards. Each district board must include a always required with respect to the siting of a facility, 
representative of each county within the district and a facility may be issued a permit without comments 
a representative of the cities within each county in the from the public. 
district. Because those representatives are chosen by The committee considered a bill draft that required 
the political subdivisions involved, there is no guar- an applicant for a solid waste management facility 
antee that the largest cities in the district will have permit to provide written notice of the application to 
any representation on the district board. Representa- the solid waste management district board of the 
tives of some larger cities expressed concern that a district in which the facility is to be located. The 
district board may have the authority to direct a city Department of Health and Consolidated Laborato-
to participate in the construction and operation of a ries would be required to provide public notice in the 
district-operated landfill rather than continue to use official newspaper in the county in which the facility 
a facility constructed and paid for by the city. is to be located that the department is considering an 

The committee considered three bill drafts relating application for a solid waste management facility. If 
to the structure of solid waste management districts. the jurisdiction with the zoning authority over the 
One bill draft would have prohibited a solid waste area in which the facility is to be located has not held 
management district from imposing any fee, sur- a public hearing regarding the siting of the facility, 
charge, or tax that would apply within the jurisdic- the solid waste management district board of the 
tionallimitsofacitythatdepositsitsmunicipal waste district in which the facility is to be located would be 
in a landfill that is approved by and meets all require- required to conduct a public meeting to receive com-
ments established by the Environmental Protection ments regarding the siting of the facility before the 
Agency for municipal solid waste landfills. The bill department could issue a permit for the facility. 
draft also would have limited the solid waste manage- The committee determined that there should be a 
ment surcharge imposed under NDCC Section 23-29- public meeting held before the siting of a facility. 
07.3 totherateapplicableasofJuly 1,1992, for waste Although a meeting held by the district board would 
collected in a city that deposits its municipal waste in be for informational purposes only, members of the 
a landfill that is approved by and meets all require- public could express their support or opposition to the 
ments established by the Environmental Protection siting of a facility and that support or opposition 
Agency for municipal solid waste landfills. would be forwarded to the department for review 

The second bill draft would have allowed a city that prior to the issuance of a permit. 
deposits its municipal waste in a landfill that accepts The committee considered a bill draft that would 
on an average 150 tons of solid waste per day and have required cities, counties, and townships that 
which is approved by and meets all requirements exercise zoning authority to adopt zoning regulations 
established by the Environmental Protection Agency specifically regulating solid waste management fa-
for municipal solid waste landfills to act as a solid cilities. Proponents of the bill draft testified that 
waste management district by itself or with any other some rural areas of the state have no zoning regula-
city that deposits its municipal waste in a landfill that tions that address the siting of solid waste manage-
accepts on an average at least 150 tons of municipal ment facilities and that each zoning authority should 
solid waste per day and which is approved by and be required to adopt regulations specifically address-
meets all requirements established by the Environ- ing solid waste management facilities. Opponents of 
mental Protection Agency for municipal solid waste the bill draft argued that each zoning authority can 
landfills. The bill draft also would have limited the regulate solid waste management facilities and the 
solid waste management surcharge imposed under billdraftisnotnecessary. They stated that additional 
Section 23-29-07.3 to certain specified amounts that mandates for local governments are not needed. 
were approximately one-half of the current amounts. The committee considered a bill draft that would 

The third bill draft considered by the committee have allowed the board of county commissioners of a 
provided that the governing board of each solid waste county in which a solid waste management facility is 
management district include a representative of each to be located to call a special election to allow the 
city in the district which deposits its waste in a qualified electors of the county to vote to approve or 
landfill meeting all Environmental Protection Agency disapprove of the facility. The bill draft also would 
requirements. Because every city in the district' will have allowed the board of county commissioners to 
eventually be depositing its waste in an approved call a special election to allow the qualified electors of 
landfill, the committee determined that assured rep- the county to vote to approve or disapprove of an 
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existing facility. The bill draft also provided that the or environment emergency occurs at the facility. 
county would have been required to provide just The committee determined that facilities accept-
compensation to the owner or operator of the facility ing industrial waste should also be required to have a 
for the loss of use of the property if the facility were department inspector onsite. However, the commit-
disapproved. After revisions, the bill draft would tee agreed with representatives of the energy indus-
have allowed the board of county commissioners of a try that a department inspector is not necessary for 
county in which a solid waste management facility is energy conversion facilities and coal mining opera-
to be located to call a special election to allow the tions that dispose of solid waste onsite. 
qualified electors of the county to vote to approve or The bill draft was revised to include industrial 
disapprove of the siting of a new facility only. The bill waste facilities and to exempt energy conversion 
draft would have required that the election be held facilities and coal mining operations that dispose of 
within 60 days after receiving notice from the Depart- solid waste onsite. The bill draft provided that if an 
ment of Health and Consolidated Laboratories of the inspector discovered a condition at a facility that 
department's intention to issue a permit for a solid would be likely to cause imminent harm to the health 
waste management facility. The bill draft also pro- and safety of the public or environment, the inspector 
vided that if a majority of the qualified electors voting would be required to notify the department and the 
in the election voted to disapprove of the facility, the department would issue an order requiring action 
department would have been prohibited from issuing necessary to meet the emergency. 
the permit and the facility could not have been located The committee received information from repre-
in that county. sentatives of the Department of Health and Consoli-

The committee determined that the public should dated Laboratories indicating that there are many 
have the ability to comment on the siting of a solid incinerators and other air pollution sources such as 
waste management facility. However, the committee coal-fired pollution sources in the state which are not 
determined that allowing a vote on the siting of a required to contain pollution control systems. The 
facility would likely preclude the siting of any facility committee considered a bill draft that would have 
in the future. In addition, there were concerns with directed the department to require the owner or 
respect to the fairness and the constitutionality of the operator of any incinerator or coal-fired pollution 
proposals. source to install and operate pollution control sys-

The committee received testimony from represen- terns designed to prevent air contaminant emissions. 
tatives of the Department ofHealth and Consolidated Opponents of the bill draft testified that the fiscal 
Laboratories regarding the hiring of inspectors for effect of the bill draft would be in the hundreds of 
waste disposal facilities. The department has re- millions of dollars. Representatives of the energy 
quired each facility operator to pay for the hiring of a industry testified that the coal-fired power plants 
facility inspector as a condition of a permitfor certain operating in North Dakota are among the most em-
facilities. Because the department is limited in the cient in the world. 
number of employees it may hire and because local Representatives of the waste management indus-
governmental units have not expressed an interest in try testified that federal financial assurance require-
contracting for the hiring of an inspector, the depart- rnents provide that the owners and operators of 
ment has had difficulty in placing inspectors at the municipal solid waste landfills must establish finan-
facilities. cial assurance for postclosure care through trust 

The committee considered a bill draft that allowed funds, surety bond guarantees, letters of credit, in-
solid waste management districts to inspect solid surance, or assumption of responsibility by the state. 
waste management facilities within the district and They testified that some form of state responsibility 
accept and expend funds provided by any public would be the best method to provide affordable finan-
entity or the inspected facilities to defray the costs of cial assurance and the second best method would be 
inspections. Although under existing law the dis- through a trust fund. A landfill owner or operator 
tricts likely have the power to employ inspectors and using the trust fund mechanism to provide financial 
inspect facilities, the committee indicated a desire to assurance must make the required payments into the 
make it clear that the districts may inspect certain trust fund annually over the term of the initial permit 
solid waste management facilities. However, the or over the remaining life of the landfill, whichever is 
committee determined that the districts should only shorter. State law provides that the department may 
inspect municipal waste facilities and the depart- issue permits for solid waste management facilities 
ment should be responsible for hiring inspectors for for a term of not more than five years. 
other types of waste disposal facilities because of the The committee considered a bill draft that in~ 
greater expertise required. creased the maximum term of a permit for a solid 

The committee considered a bill draft that required waste management facility or a. solid waste trans-
the Department of Health and Consolidated Labora- porter from five years to 10 years. Proponents ofthe 
tories to employ and establish the qualifications, bill draft testified that the increase in the maximum 
duties, and compensation of at least one full-time term of a permit would assist in achieving the finan-
inspector for each waste management facility that cial assistance requirements and reduce the burden 
accepts hazardous waste, nuclear waste, or ash re- of the landfill operator from having to renew permits 
suiting from the incineration of municipal solid waste. after only five years. Representatives of the Depart-
Proponents of the bill draft testified that a qualified ment of Health and Consolidated Laboratories testi-
person is needed onsite at those types of facilities to fied that the longer permit term would not reduce the 
monitor the operation ofthe facilities and to have the department's authority to periodically inspect and 
authority to stop the operation of a facility if a health monitor the operation of the facilities. 
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The committee considered a bill draft submitted by 
the North Dakota Waste Handlers Association which 
would have established a state bond fund to provide 
financial assurance for landfill operators. Propo
nents of the bill draft argued that a state-supported 
fund is the only economically feasible alternative for 
financial assurance. Because the statewide coordi
nating committee is currently studying the financial 
assurance issue and is developing proposals to ad
dress the problem, the committee determined that it 
would be premature to establish a bond fund without 
adequate information regarding the funding neces
sary to sustain the fund. 

The committee received testimony with respect to 
the ownership structure of companies operating waste 
management facilities. In some circumstances, a 
corporation may avoid responsibility for liability in
curred by a subsidiary corporation operating a waste 
management facility. The committee considered a 
bill draft that would have required the Department of 
Health and Consolidated Laboratories to require as a 
condition of a permit for a solid waste management 
facility that any entity that controls the permitholder 
agrees to accept responsibility for any remedial mea
sures, closure and postclosure care, or penalties in
curred by the permitholder. 

The committee determined that an operator of a 
solid waste management facility should not be able to 
avoid liability through subsidiary corporations. Un
der principles of existing law, a parent corporation 
may be held liable for the acts of its subsidiary if the 
parent corporation exercises a significant amount of 
control over the acts of the subsidiary. Therefore, the 
committee determined that the bill draft may not be 
necessary. In addition, concerns were expressed with 
respect to the effect of the bill draft on the operation 
of solid waste management facilities by solid waste 
management district boards. 

The committee considered a bill draft that would 
have established an environmental protection fund to 
provide for the monitoring of waste management 
facilities. The bill draft would have established a $50 
per ton fee for municipal solid waste accepted at any 
landfill that accepts an average of over 400 tons per 
day of municipal solid waste; a $50 per ton fee for 
industrial waste accepted at any landfill that accepts 
an average of over 50 tons per day of industrial waste; 
a $50 per ton fee for any infectious waste accepted at 
any landfill that accepts an average of over 20 tons per 
day ofinfectious waste; a $50 per ton fee for any solid 
waste incinerated at a facility that accepts an average 
of over 20 tons per day of solid waste; and a $100 per 
ton fee for any hazardous waste accepted at a waste 
disposal facility that accepts an average of over five 
tons per day of hazardous waste. 

Proponents of the bill draft testified that the bill 
draft would discourage the establishment of large 
waste management facilities in the state because no 
current facility in the state accepts an amount of 
waste greater than that specified in the bill draft. 
Opponents of the bill draft argued that establishing 
large fees based upon the amount of waste a facility 
accepts may be shortsighted because of the uncer
tainty with respect to waste flow in the state. 
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Department of Health and Consolidated 
Laboratories 

The committee reviewed the duties and responsi
bilities of the Department ofHealth and Consolidated 
Laboratories and determined that the department is 
the state agency best suited to handle waste manage
ment responsibilities. 

North Dakota Century Code Section 23-01-04.1 
provides that the Department of Health and Consoli
dated Laboratories may not enact environmental 
rules more stringent than corresponding federal regu
lations unless the department makes a written find
ing after public comment and hearing that 
corresponding federal regulations are not adequate to 
protect the public health and environment of the 
state. Representatives of the department testified 
that that requirement places a substantial economic 
burden on the department. For example, the cost of 
justifying the more stringent requirements in the 
proposed solid waste rules was approximately $12,000. 

The committee considered a bill draft that would 
have reduced the responsibilities of the department 
with respect to the justification of environmental 
rules that are more strict than federal rules. The bill 
draft also would have removed the provision that 
allows any person to petition the department to re
view and revise any rules identified to be more strin
gent than federal rules within nine months after the 
filing of the petition. 

Opponents of the bill draft contended that if the 
department adopts rules more stringent than federal 
rules, the department should have a reasonable basis 
for doing so and should be able to provide written 
documentation and studies to demonstrate the neces
sity of the rules. They argued that the department 
could reduce costs by relying on previously conducted 
studies during the justification process rather than 
conducting new studies. 

Continued Study 
The committee considered a resolution draft that 

directed the Legislative Council to study the prob
lems associated with solid waste management and 
the operation and effect of solid waste management 
districts and solid waste management plans during 
the next interim. The committee determined that 
continued study of solid waste management would be 
a means to monitor the evolution of solid waste 
management districts and the operation and effect of 
the solid waste management plans developed by the 
district boards and the Department of Health and 
Consolidated Laboratories. 

Recommendations 
The committee recommends House Bill No. 1057 to 

provide that each solid waste management district 
board must include a representative of each city in the 
district which has a population of more than 10,000; 
allow solid waste management districts to inspect 
municipal waste management facilities within the 
district and accept and expend funds provided by any 
public entity or the inspected facilities to defray the 
cost of inspections; and increase the maximum term 
of a solid waste management facility or solid waste 
transporter permit from five years to 10 years. The 
bill also requires an applicant for a solid waste man-



agement facility to provide written notice of the appli
cation to the solid waste management district board 
of the district in which the facility is to be located and 
requires the Department of Health and Consolidated 
Laboratories to provide public notice in the official 
newspaper of the county in which the facility is to be 
located that the department is considering an appli
cation for a solid waste management facility. The bill 
provides that ifthejurisdiction with zoning authority 
over the area in which the facility is to be located has 
not held a public hearing regarding the siting of the 
facility, the solid waste management district board of 
the district in which the facility is to be located is 
required to conduct a public meeting to receive com
ments regarding the siting of the facility before the 
department may issue a permit for the facility. The 
bill is a consolidation of provisions contained in four 
of the bill drafts considered by the committee which 
related to solid waste management districts and solid 
waste management facilities. The bill also includes 
the provisions relating to the extension of the morato
rium on permit applications for the construction or 
operation of a landfill in which ash resulting from the 
incineration of municipal solid waste is disposed. 

The committee recommends Senate Bill No. 2050 
to require the Department of Health and Consoli
dated Laboratories to employ and establish the quali
fications, duties, and compensation of at least one 
full-time inspector for each waste management facil
ity that accepts hazardous waste, industrial waste, 
nuclear waste, or ash resulting from the incineration 
of municipal solid waste. The bill requires the depart
ment to assess the owner or operator of a waste 
management facility that accepts hazardous waste, 
industrial waste, nuclear waste, or ash resulting from 
the incineration of municipal waste an annual fee to 
pay the salaries, wages, and expenses associated with 
employing an inspector for the facility. The bill would 
not apply to energy conversion facilities or coal min
ing operations that dispose of solid waste onsite. 

The committee recommends House Concurrent 
Resolution No. 3008 to direct the Legislative Council 
to study the problems associated with solid waste 
management and the operation and effect of solid 
waste management districts and solid waste manage
ment plans. 

WASTE DISPOSAL FACILITY AND ASH 
DISPOSAL STUDY 

Background 
Senate Bill No. 2090 (1991) directed a study of the 

effects ofvarious methods of solid waste disposal and 
of solid waste disposal facilities, with emphasis on the 
disposal of ash resulting from the incineration of 
municipal solid waste. In addition, the bill required 
the Department of Health and Consolidated Labora
tories to suspend for two years any decisions related 
topermitapplicationsreceivedafterJanuary 1,1991, 
for the construction or operation of a landfill in which 
ash resulting from the incineration of municipal solid 
waste is disposed. The bill stated that the morato
rium was established to provide the opportunity for 
additional study of the environmental effects of the 
disposal of municipal solid waste ash and the regula
tions necessary to obtain a permit for those solid 
waste disposal facilities. The moratorium does not 
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apply to court-ordered reapplications involving an 
application originally received prior to January 1, 
1991, and which is limited to the type and amount of 
waste represented in the original application. 

Testimony and Committee Considerations 
The committee held a meeting in Sawyer and 

toured a landfill designed to accept ash resulting from 
the incineration of municipal solid waste. The com
mittee received testimony indicating that the dis
posal of ash in landfills could result in the 
contamination of ground water reserves because of 
the presence of heavy metals in the ash. The commit
tee also received testimony indicating that advanced 
technologies can reduce the risk of metals leaching 
into ground water supplies. 

Representatives of the Department of Health and 
Consolidated Laboratories informed the committee 
that the department is in the process of developing 
rules to regulate ash landfills. The rules would not be 
finalized, however, until resolution of the permit 
dispute with respect to the Sawyer facility. 

The committee received a request from the Attor
ney General and representatives of the Department 
of Health and Consolidated Laboratories to extend 
the moratorium on decisions related to ash landfills 
until January 1, 1995. They testified that additional 
time is needed to develop rules with respect to the 
regulation of ash landfills. Opponents of extending 
the moratorium argued that the department has had 
almost 18 months to develop those rules and extend
ing the moratorium may only delay the rulemaking 
process further. The committee determined that a 
shorter extension of the moratorium may be neces
sary to allow the department to complete the 
rulemaking process. 

Recommendations 
The committee recommends that the moratorium 

on permit applications for landfills in which ash 
resulting from the incineration of municipal solid 
waste is disposed be extended until January 1, 1994, 
or until the effective date of rules adopted by the 
Department of Health and Consolidated Laborato
ries to regulate those facilities, whichever is earlier. 
The committee also recommends that the department 
adopt rules to establish classifications of solid waste 
and solid waste management facilities based upon 
waste type and quantity and to limit, restrict, or 
prohibit the disposal of solid waste based on environ
mental or public health rationale. These recommen
dations are contained in House Bill No. 1057, which is 
described under "PROBLEMS AND BENEFITS AS
SOCIATED WITH WASTE MANAGEMENT 
STUDY." 

GROUND POLLUTION AND 
ENCOURAGEMENT OF RECYCLING 

EFFORTS STUDY 
Background 

Solid waste management concerns have increased 
as a result of greater environmental awareness and 
stricter state and federal regulations with respect to 
municipal solid waste landfills. Environmental con
cerns such as the protection of surface and ground 
water supplies have made the siting of new landfills 
more difficult and the cost of waste disposal much 



higher. House Concurrent Resolution No. 3027 di
rected a study of the feasibility and ramifications of 
reducing ground pollution of North Dakota landfills, 
with an emphasis on encouraging recycling efforts to 
preserve and protect our water. 

Testimony and Committee Considerations 
The committee received a report from the North 

Dakota Geological Survey which assessed levels of 
ground water contamination at six landfill sites. The 
report indicated that lower than expected levels of 
metals had leached into ground water supplies. Rep
resentatives of the Geological Survey and the State 
Water Commission also presented reports to the com
mittee summarizing those agencies' uses of the funds 
appropriated to the agencies from the solid waste 
management fund. Representatives of both agencies 
testified that the budget requests for the agencies will 
include requests for similar appropriations from the 
fund to continue the studies in the next biennium. 

Representatives from the recycling industry testi
fied that state-mandated recycling is not a solution to 
solid waste problems. Because of the low population 
of the state and the relatively small wastestream, 
mandatory recycling programs and beverage con
tainer deposit legislation are not economically fea
sible. State incentives were suggested as a means to 
encourage recycling and the recycling industry. 

Representatives ofthe recycling industry testified 
tliat the Tax Commissioner interpreted the sales tax 
exemption for manufacturing machinery and equip
ment under NDCC Section 57-39.2-04.3 to not include 
recycling equipment. The committee considered a bill 
draft that provided a sales tax exemption for recycling 
machinery and equipment used in a new recycling 
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facility or in a physical or economic expansion of an 
existing recycling facility. Committee members de
termined that a sales tax exemption would assist 
recyclers in the purchase of expensive recycling equip
ment and would encourage investment in the recy
cling industry. If the exemption had been in effect 
during the current biennium, two businesses may 
have qualified for an exemption of$10,000 to $20,000. 

The committee considered a bill draft that would 
have provided for the establishment of recycling as
sistance financial incentive programs and a recycling 
assistance study by the Department of Economic 
Development and Finance. The bill draft also would 
have established a recycling assistance fee, allowed 
for the reduction of interest on loans for recycling 
facilities, and provided an income tax credit for any 
business purchasing recycled products. 

Proponents of the bill draft testified that the state 
should provide incentives to private industry to en
courage recycling programs. Because the state's 
wastestream is small and markets for many recy
clable materials are not readily available, recycling of 
materials such as paper, plastic, and glass is not 
economically feasible in the state. After discussion 
regarding the bill draft, the requester of the bill draft 
asked that the bill draft be withdrawn from consider
ation so that he could further refine some of the 
proposals in the bill draft. 

Recommendation 
The committee recommends Senate Bill No. 2051 

to provide a sales tax exemption for recycling equip
ment used in a new recycling facility or in a physical 
or economic expansion of an existing recycling facil
ity. 



STUDY RESOLUTIONS AND ASSIGNMENTS 
FOR THE 1991-92 INTERIM 

The following table identifies the bills and resolu
tions prioritized by the Legislative Council for study 
during the 1991-92 interim under authority of North 
Dakota Century Code (NDCC) Section 54-35-03. The 
table also identifies statutory and other responsibili
ties assigned to interim committees and identifies the 
interim committee assigned the study or responsibil
ity. 

Bill or 
Resolution 

No. Subject Matter (Committee) 

1031 Receive report on the medical assistance 
property cost reimbursement system for 
the nursing home industry in North Da
kota (Budget Committee on Long-Term 
Care) 

1167, §7 Study the feasibility and desirability of 
requiring vehicles used by the Board of 
Higher Education and institutions under 
its jurisdiction to be under the control of 
the central vehicle management system 
(Budget Committee on Government Ad
ministration) 

2002, §24 Study the impact of various child support 
guideline models on family units, on the 
quality of the relationships among per
sons in the families affected by the guide
lines, and on children who receive child 
support (Administrative Rules Commit
tee) 

2058, §49 Study collocation of the Bank of North 
Dakota and the Department of Economic 
Development and Finance and make rec
ommendations relating to methods for 
accomplishing the collocation, including 
the time frame, funding, and other ele
ments pertinent to the collocation (Indus
try, Business and Labor Committee) 

2090 Study the effects of various methods of 
solid waste disposal and of solid waste 
disposal facilities (Waste Management 
Committee) 

2206, §76 Study the feasibility and desirability of 
consolidating the Workers Compensation 
Bureau with Job Service North Dakota 
and the amount required to be appropri
ated from the general fund to implement 
any consolidation (Industry, Business and 
Labor Committee) 

2597, §5 Study and develop a plan for subdistricts 
for the House of Representatives (Legis
lative Redistricting and Elections Com
mittee) 
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Bill or 
Resolution 

No. Subject Matter (Committee) 

3001 Monitor the continued development of a 
continuum of services for the mentally ill 
and chemically dependent including ex
panded community services and related 
changes in the role of the State Hospital 
(Budget Committee on Government Ser
vices) 

3002 Study the implementation of federal Fam
ily Support and Medicare Catastrophic 
Coverage Acts of 1988, as amended, to 
determine the financial impact ofthe Acts 
during the 1993-95 biennium and to re
view the effectiveness of changes to the 
system of delivering public assistance to 
North Dakota families and individuals 
(Budget Committee on Human Services) 

3010 Study the need for and feasibility of adopt
ing and implementing a state health policy 
for the purpose of providing basic medical 
and health care to all citizens of the state 
(Health Care Committee) 

3022 Study the effects of compliance with the 
federal Safe Drinking Water Act on North 
Dakota and its communities (Natural Re
sources Committee) 

3026 Study and develop a legislative reappor
tionment plan or plans (HB 1611, §2 -
intent that plans of 49-53 senatorial dis
tricts be considered) (Legislative Redis
tricting and Elections Committee) 

3027 Study the current conditions and the fea
sibility of reducing ground pollution in 
North Dakota's landfills (Waste Manage
ment Committee) 

3039 Study all aspects of special education (Spe
cial Education Committee) 

3041 Study recycling and the use of recycled 
materials by state agencies and institu
tions (Waste Management Committee) 

3042 Study the problems associated with solid 
waste management, including the opera
tion and effect of legislation relating to 
solid waste management, whether the 
Department of Health and Consolidated 
Laboratories is the appropriate state 
agency for solid waste management re
sponsibilities, and the effect of establish
ing district and state solid waste 
management plans (Waste Management 
Committee) 



Bill or Bill or 
Resolution Resolution 

No. Subject Matter (Committee) No. Subject Matter (Committee) 

3043 Study the methods and manner in which 4003 Study the feasibility and desirability of 
tax-exempt entities acquire and hold real the privatization of some state govern-
property, the effect of such acquisition ment services (Budget Committee on Gov-
and ownership on local tax bases, and the ernment Services) 
feasibility and desirability oflimiting such 
acquisition, eliminating or limiting such 4005 Study the feasibility and desirability of 
tax exemptions, or requiring divestiture consolidating the Retirement and Invest-
of such property, and to study funding ment Office, Public Employees Retire-
sources for the wetland tax exemption ment System, and Teachers' Fund for 
program (Finance and Taxation Commit- Retirement (Employee Benefits Programs 
tee) Committee) 

3046 Study the problems associated with unifi- 4029 Study the Americans with Disabilities 
cation of the state's judicial system into a Act and its expected impact on state and 
one-level trial system (Court Services local governments (Budget Committee on 
Committee) Human Services) 

3054 Study the current and future role of the 4034 Study the financial support for mandated 
North Dakota early childhood tracking special education programs and the 
system (Special Education Committee) method by which the Department of Pub-

lie Instruction distributes the state grant 
3061 Study of the entire range of issues arising program funds (Special Education Com-

from the current methods and philosophy mittee) 

governing state employees' compensation 
4036 Study the structure, organization or con-(Budget Committee on Government Ad-

ministration) solidation with Job Service North Da-
kota, and administration ofthe Workers 

3065 Study privatization of and contracting for Compensation Bureau, including the 
qualifications of the bureau's claims ana-services by the Department of Human 
lysts and rehabilitation staff (Industry, Services to provide services that the de- Business and Labor Committee) partment is obligated to provide (Budget 

Committee on Government Services) 
4037 Study all aspects of state aid to local fire 

3067 Study charitable gaming laws and rules 
departments and districts (Finance and 

(Judiciary Committee) 
Taxation Committee) 

4038 Investigate and recommend a program or 
3068 Study the feasibility of implementing an programs for funding and financing wa-

educational funding formula based on ter resource development throughout the 
current costs that considers using all state (Natural Resources Committee) 
sources of revenue and wealth to measure 
a school district's local ability to support 4039 Study the priority of water rights and 
education, incorporating sparsity of en- North Dakota's water permitting process 
rollment, requiring a minimum level of (Natural Resources Committee) 
local effort, and providing additional fund-
ing for categories of students that are 4043 Review and monitor the implementation below statewide averages of per-pupil of legislation establishing a single trial expenditures (Education Committee) court of general jurisdiction (HB 1517, 

Study North Dakota election laws, in-
§206 - intent that study include detailed 

4001 analysis of fiscal implications of unifica-
eluding the laws relating to the financing tion) (Court Services Committee) 
of election campaigns and the reporting of 
election campaign expenditures (Legisla- 4046 Study the feasibility and desirability of 
tive Redistricting and Elections Commit- adopting an integrated pest management 
tee) law (Natural Resources Committee) 

4002 Study the feasibility and ramifications of 4047 Study the availability of capital to North 
adopting and implementing a state-sub- Dakota hospitals and the role of the Bank 
sidized health insurance program for un- of North Dakota in assuring that capital 
insured and underinsured residents is available at the lowest possible cost 
(Health Care Committee) (Health Care Committee) 
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Bill or 
Resolution 

No. Subject Matter (Committee) 
4050 Study the distribution of child support 

enforcement incentive payments made 
by the federal government (Budget Com
mittee on Human Services) 

4051 Study the feasibility of providing basic 
statewide health and work-related acci
dent insurance to all North Dakota work
ers and their dependents (Industry, 
Business and Labor Committee) 

4052 Study North Dakota family foster home 
fire and safety codes (Special Education 
Committee) 

4053 Study the feasibility and desirability of 
the Department of Human Services con
tracting with the private sector for the 
treatment of alcohol and drug dependent 
persons (Budget Committee on Govern
ment Services) 

4055 Study state institution and agency pay 
practices (Budget Committee on Govern
ment Administration) 

4057 Study the feasibility and desirability of 
establishing a basic care program (Bud
get Committee on Long-Term Care) 

4061 Study the investigation, prosecution, and 
treatment of offenders in child sexual 
abuse cases (Judiciary Committee) 

4065 Study additional programs that could be 
implemented by the State Hospital and 
alternative uses for the facilities of the 
State Hospital (Budget Committee on 
Government Services) 

4066 Study the human services system - by 
Legislative Council directive, limited to 
state level administration of human ser
vices system (Budget Committee on Hu
man Services) 

4067 Study workers' compensation, insurance, 
and contract issues that may arise when 
an employer or insurer requires 
subrogation, additional insured coverage, 
or indemnification of an employee or con
tractor (Industry, Business and Labor 
Committee) 

4075 Investigate and recommend a program 
for funding and financing a comprehen
sive statewide water development pro
gram (Natural Resources Committee) 
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NDCC 
Citation Subject Matter (Committee) 

4-02.1-18 Receive annual audit report from 
State Fair Association (Legislative 
Audit and Fiscal Review Committee) 

4-19-01.2 Approve use of moneys deposited in 
State Forester reserve account (Bud
get Section) 

10-23-03.2 Receive annual audit report from cor
poration receiving ethyl alcohol or 
methanol production subsidy (Legis
lative Audit and Fiscal Review Com
mittee) 

15-10-12.1 Approve any gift of a higher educa
tion facility (Budget Section) 

15-10-18 Approve nonresident student tuition 
fees (Budget Section) 

20.1-02-05.1 Approve comprehensive statewide 
land acquisition plan established by 
director of the Game and Fish De
partment and every land acquisition 
of more than 10 acres or exceeding 
$10,000 by Game and Fish Depart
ment (Budget Section) 

25-04-17 Receive report on write off of patients' 
accounts at Developmental Center at 
Grafton (Legislative Audit and Fiscal 
Review Committee) 

28-32-02 Approve extension of time for admin
istrative agencies to adopt rules (Ad
ministrative Rules Committee) 

28-32-02 Establish procedure to distribute cop
ies of administrative agency filings of 
notice of proposed rulemaking (Ad
ministrative Rules Committee) 

28-32-15 Receive notice of appeal of an admin
istrative agency's rulemaking action 
(Administrative Rules Committee) 

46-02-04 Determine contents of contracts for 
printing of legislative bills, resolu
tions, and journals (Legislative Man
agement Committee) 

50-06-05.1 Approve termination of federal food 
stamp or energy assistance program 
(Budget Section) 

50-06.3-08 Receive annual report from Depart
ment of Human Services on writeoff 
of recipients' or patients' accounts 
(Legislative Audit and Fiscal Review 
Committee) 



NDCC 
Citation Subject Matter (Committee) 

54-10-01 Determinefrequencyofauditsofstate 
agencies (Legislative Audit and Fis
cal Review Committee) 

54-10-01 Determine necessary performance 
audits by State Auditor (Legislative 
Audit and Fiscal Review Committee) 

54-14-01.1 Periodically review actions of the Of
fice of the Budget (Budget Section) 

54-14-03.1 Receive reports on fiscal irregulari
ties (Budget Section) 

54-16-01 Approve excess transfers from state 
contingency fund (Budget Section) 

54-27-22 Approve use of capital improvements 
planning revolving fund (Budget Sec
tion) 

54-27-23 Approve use of cash flow financing 
(Budget Section) 

54-27.2-03 Receive report on transfers of funds 
from the budget stabilization fund to 
the state general fund to offset pro
jected decrease in general fund rev
enues (Budget Section) 

54-34.3-03 Approve establishment of additional 
divisions of the Department of Eco
nomic Development and Finance as 
determined by the director to be nec
essary (Budget Section) 

54-34.3-04 Receive annual reports from the De
partment of Economic Development 
and Finance on loan performance and 
performance of the department 
(Budget Section) 

54-35-02 

54-35-02 

54-35-02 

54-35-02.2 

Review uniform laws recommended 
by Commission on Uniform State 
Laws (Judiciary Committee) 

Establish guidelines for use of legis
lative chambers and displays in Me
morial Hall (Legislative Management 
Committee) 

Determine access to legislative infor
mation services and impose fees for 
providing legislative information ser
vices and copies of legislative docu
ments (Legislative Management 
Committee) 

Study and review audit reports sub
mitted by the State Auditor (Legisla
tive Audit and Fiscal Review 
Committee) 
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NDCC 
Citation Subject Matter (Committee) 

54-35-02.4 Review legislative measures and pro
posals affecting public employees re
tirement programs and health and 
retiree health plans (Employee Ben
efits Programs Committee) 

54-35-02.6 Study and review rules of adminis
trative agencies (Administrative 
Rules Committee) 

54-35-02.7 Overview the Garrison Diversion 
Project and related matters (Garri
son Diversion Overview Committee) 

54-35-11 Make arrangements for 1991 session 
(Legislative Management Committee) 

54-35.2-02.1 Receive annual report from the Advi
sory Commission on Intergovernmen
tal Relations on planning grants 
administered by the commission (Bud
get Section) 

54-44.1-07 Prescribe form of budget data infor
mation prepared by the director of the 
budget (Budget Section) 

54-44.1-13.1 Approve reduction of budgets due to 
initiative or referendum action (Bud
get Section) 

57-01-11.1 Receive requested reports on audit
ing enhancement program and settle
ment of tax assessments (Budget 
Section) 

65-02-08 Approve fee schedules for medical and 
hospital services proposed for adop
tion by the Workers Compensation 
Bureau (Administrative Rules Com
mittee) 

1985 
Session Laws 

Citation Subject Matter (Committee) 
Chapter 77 Administer legislative wing improve

ments appropriation (Legislative 
Management Committee) 

1987 
Session Laws 

Citation Subject Matter (Committee) 

Chapter 29 Administer legislative wing improve
ments appropriation (Legislative 
Management Committee) 

1989 
Session Laws 

Citation Subject Matter (Committee) 
Chapter 25 Administer legislative wing and Capi

tol grounds improvements appropria
tion (Legislative Management 
Committee) 



Chapter 34 Receive 1991 report filed by Land 
Reclamation Research Center (Natu
ral Resources Committee) 

Chapter 63 Approve expansion of Oxford House 
(Budget Section) 

Chapter 659 Receive reports on implementation of 
the state's pay equity policy (Budget 
Committee on Government Adminis
tration) 

1991 
Session Laws 

Citation Subject Matter (Committee) 

Chapter 5 Receive 1991 and 1992 reports filed 
by Land Reclamation Research Cen
ter (Natural Resources Committee) 

Chapter 16 

Chapter 16 

Chapter 19 

Chapter 21 

Chapter 23 

Chapter 28 

Chapter 28 

Chapter 29 

Authorize Director of the Department 
of Transportation to transfer appro
priation authority within the appro
priation to the department (Budget 
Section) 

Approve appropriation of special 
funds derived from federal funds or 
other income to the Department of 
Transportation (Budget Section) 

Approve lease purchase agreement 
entered by Board of Higher Educa
tion for purpose of acquiring title to 
Hastings Hall on the North Dakota 
State University campus from the 
State Seed Department (Budget Sec
tion) 

Authorize the Director of the Depart
ment of Corrections and Rehabilita
tion to transfer appropriation 
authority within the appropriation to 
the department (Budget Section) 

Receive periodic reports from the Of
fice ofManagement and Budget on its 
progress in determining necessary pay 
equity adjustments (Budget Commit
tee on Government Administration) 

Receive report on deficiency appro
priation to state bonding fund (Bud
get Section) 

Receive report by State Auditor on 
performance reviews of divisions or 
programs of the Department of Hu
man Services (Budget Committees on 
Government Services and Human 
Services) 

Authorize the Director ofthe Depart
ment of Human Services to transfer 
appropriation authority within the 
appropriation to the department(Bud
get Section) 
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1991 
Session Laws 

Citation Subject Matter (Committee) 

Chapter 29 

Chapter 29 

Receive report from Department of 
Human Services on amount of pro
spective deficiency appropriation if 
federal financial participation funds 
are less than estimated for 1991-93 
biennium (Budget Section) 

Receive report from Department of 
Human Services on amount of defi
ciency appropriation to be requested 
if general fund appropriations are 
insufficient to comply with federal 
mandates during 1991-93 biennium 
(Budget Section) 

Chapter 29 Receive report from Department of 
Human Services on any anticipated 
general fund deficiencies due to pro
jected deficiencies in State Hospital 
income or Medicaid grant funding and 
approve continued spending at a level 
that would require a deficiency ap
propriation by the next Legislative 
Assembly (Budget Section) 

Chapter 31 Authorize the Director of the Office of 
Management and Budget to transfer 
appropriation authority within the 
appropriation to the department(Bud
get Section) 

Chapter 34 Receive report from Adjutant Gen
eral on funds received and spent for 
the Veterans' Cemetery (Budget Sec
tion) 

Chapter 4 7 Receive report from Public Employ
ees Retirement Board on status of the 
group insurance plan's reserve fund 
(Budget Section) 

Chapter 95 Approve substitution of alternative 
positions for authorized positions by 
the Department of Economic Devel
opment and Finance to utilize its per
sonnel in the most effective manner 
(Budget Section) 

Chapter 319 Receive report from Commissioner of 
Insurance relating to basic health 
insurance coverage (Health Care 
Committee) 

Chapter 404 Receive certified statement from any 
ethanol plant receiving production 
incentives from the state as to whether 
the plant produced a profit from its 
operation in the preceding fiscal year 
(Budget Section) 



1991 
Session Laws 

Citation Subject Matter (Committee) 

Chapter 517 Receive progress reports and find
ings of Department of Human Ser
vices concerning its study of the 
medical assistance property cost re
imbursement system for the nursing 
home industry in the state (Budget 
Committee on Long-Term Care) 

Chapter 584 ReceivereportfromtheOfficeofMan
agement and Budget on receipt and 
expenditure of funds approved for 
expenditure by the Emergency Com
mission between legislative sessions 
(Budget Section) 

Chapter 597 Receive report on transfer of funds 
from the budget stabilization fund to 
the general fund to offset a negative 
balance in the state general fund (Bud
get Section) 

Chapter 822 Hold legislative hearings on block 
grants (Budget Section) 

Added Committee Responsibilities 
The following table identifies additional assign

ments by the Legislative Council or the Legislative 
Council chairman to interim committees. The table 
lists the subject matter and the interim committee to 
which it was referred: 

Responsibility 
Monitor status of state agency and 
institution appropriations 

Study provision of day care services 
by state agencies and institutions 

Review and report on budget data 
prepared by the director of the budget 

Review space needs of the Southeast 
Human Service Center 

Statutory and constitutional revision 

Study the investigation, prosecution, 
and treatment of sexual offenders of 
developmentally disabled persons -
Legislative Council directive 

Review legislative rules 

Interim 
Committee 

Budget Committee on 
Government 
Administration 

Budget Committee on 
Government Services 

Budget Section 

Human Services 
Facilities Advisory 
Committee 

Judiciary Committee 

Judiciary Committee 

Legislative Management 
Committee 

STUDY RESOLUTIONS NOT PRIORITIZED 
The following table lists the resolutions not priori

tized by the Legislative Council for study during the 
1991-92 interim under authority ofNDCC Section 54-
35-03. The subject matter of many of these resolu
tions is the same or similar to the subject matter of 
resolutions that were given priority or of study as
signments to specific committees. 
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Bill or 
Resolution 

No. Subject Matter 

1002, §6 Study the feasibility and desirability of 
including all county judges in the Public 
Employees Retirement System 

3006 Study and establish procedures neces
sary to implement annual sessions of the 
Legislative Assembly beginning in 1993 
and 1995 

3013 Study methods of funding higher educa
tion 

3015 Study the feasibility of improving the 
efficiency of political subdivision govern
ment structure and services 

3017 Studyemploymentopportunitiesforolder 
workers, including barriers, benefit and 
retirement program options, and work
place education and training, so that older 
workers can maintain their economic se
curity 

3019 Study the impact of state mandates on 
political subdivisions and develop a pro
cedure for the funding of new programs, 
services, or functions that the Legislative 
Assembly mandates on political subdivi
sions 

3020 Study North Dakota laws relating to the 
joint exercise of governmental powers by 
political subdivisions to determine 
whether those laws unnecessarily inhibit 
the broad authority conferred by the state 
constitution for joint powers agreements 
among political subdivisions 

3023 Study the feasibility and desirability of 
various methods for redesigning the ad
ministration of education in North Da
kota 

3031 Study the impact and potential benefits 
to be derived from the use of electronic 
communications in government services 

3032 Study the problems caused by and associ
ated with severed mineral interests 

3040 Study the feasibility of having govern
mental entities conduct meetings through 
the use of telecommunications systems 

3045 Study water quality, with emphasis on 
the testing for nitrates in ground water 

304 7 Study levy limitations for political subdi
visions 



Bill or 
Resolution 

No. Subject Matter 
3049 Study the statutes and rules concerning 

the propagation of captive wildlife and 
exotic wildlife in North Dakota and the 
authority of the Game and Fish Commis
sioner and the Board of Animal Health to 
regulate this industry 

3050 Study laws governing licensing and regu
lation of various occupations and profes
sions 

3052 Study the feasibility and desirability of 
implementing a one-call excavation no
tice system 

3055 Study the enrollment of North Dakota 
students in public schools or institutions 
of bordering states 

3056 Study the equity and advisability of the 
present method ofissuance of gratis hunt
ing permits 

3057 Study the feasibility and desirability of 
requiring a unified budget 

3058 Study the use of flexible curricula in North 
Dakota high schools and the team ap
proach to course selections 

3059 Study the introduction of nonnative fish 
species into this state and the interbasin 
transfer of water, fish species, and aquatic 
plant species between or among drainage 
basins located in this state 

3060 Study the need for a long-term energy 
policy for North Dakota 

3062 Study the feasibility of establishing a 
collection and disposal program for agri
cultural pesticides, hazardous household 
chemicals, and their containers 

3069 Study state transportation aid to school 
districts 

3070 Study the feasibility and desirability of 
allowing state agencies to retain and ex
pend a portion of unexpended general 
fund appropriations beyond the end of the 
biennium for which the funds were appro
priated and the possibility of a bonus 
system in lieu of sick leave use 

4004 Study, analyze, and evaluate, with assis
tance of a consultant, public policy as 
determined by the Legislative Assembly 
and its relationship to the state's ability 
to enhance economic development 
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Bill or 
Resolution 

No. Subject Matter 
4007 Study the feasibility of establishing pro

grams for families and individuals receiv
ing public assistance to permit them to 
develop skills that will lead to gainful 
employment 

4017 Study the operation and effect of North 
Dakota's no-fault insurance law in com
parison with no-fault insurance laws in 
other states 

4019 Study methods for funding law enforce
ment training facilities and programs 

4031 Study the desirability and feasibility of 
establishing a public guardianship pro
gram for indigent persons 

4032 Study the desirability and feasibility of 
enhancing and improving the ability of 
existing civil legal services programs to 
provide for the delivery of civil legal ser
vices to the poor and developing equal 
access to civil legal services for the poor 

4033 Study the cost containment effect of the 
certificate of need law 

4035 Study the provision and funding of adult 
literacy programs 

4040 Study the conduct of administrative hear
ings by state agencies 

4041 Study tax preferences under existing law, 
with emphasis on prevention of unfair 
competitive advantages to entities receiv
ing tax preferences 

4042 Study law enforcement and regulatory 
activities in the state of North Dakota 

4044 Study court cases and state law regarding 
claim and delivery, as well as attachment 

4045 Study the feasibility and desirability of 
consolidating all building and construc
tion code administration responsibilities 
under one authority 

4048 Study means of providing incentives for 
individuals to obtain long-term care in
surance 

4049 Study investment of funds under the con
trol of the State Investment Board 

4056 Study problems relating to the sale of 
agricultural commodities 



1993 NORTH DAKOTA LEGISLATIVE COUNCIL 
BILL AND RESOLUTION SUMMARIES 

HOUSE 
House Bill No. 1021 - Child Support Guide

lines. This bill establishes child support guidelines 
that incorporate a modified income shares model. 
(Administrative Rules Committee) 

House Bill No. 1022 - State Employee Job 
Skills Enhancement and Career Development. 
This bill appropriates $50,000 to the Office of Man
agement and Budget to provide state employees op
portunities for job skills enhancement, access to new 
technologies, and career development programs. (Bud
get Committee on Government Administration) 

House Bill No.1023- Fuel Price and Oil and 
Gas Tax Revenue Risk Management Programs. 
This bill provides that the Office of Management and 
Budget may contract for fuel price risk management 
on behalf of a state agency or institution that pur
chases fuel. The bill also provides that the State 
Investment Board upon request of the Office of Man
agement and Budget and approval by the Budget 
Section can contract for oil and gas tax revenue risk 
management. (Budget Committee on Government 
Administration) 

House Bill No. 1024- Treatment Services for 
DWI Offenders. This bill removes the restriction 
thatcourt-orderedtreatmentservicesfordrivingwhile 
intoxicated offenders be only to inpatient facilities 
and allows treatment at any licensed addiction treat
ment program. (Budget Committee on Government 
Services) 

House Bill No. 1025 - Developmental Center 
at Grafton Services. This bill permits the Develop
mental Center at Grafton to sell services, including 
utility and laundry services, subject to Budget Sec
tion approval based on the determination that the 
service is not otherwise being provided by either the 
private or public sector. (Budget Committee on Gov
ernment Services) 

House Bill No. 1026 - State Agency 
Privatization Reports. This bill requires a state 
agency to report to the Appropriations Committees 
action taken by the agency to provide public services 
through contracts with the private sector and any 
recommendations for future contracting with the pri
vate sector to provide public services. When new 
positions or programs are requested by an agency, the 
agency must also report the consideration given 
privatization in arriving at the request. (Budget 
Committee on Government Services) 

House Bill No. 1027 - Americans with Dis
abilities Act Accessibility Standards. This bill 
makes statutory changes for compatibility with the 
Americans with Disabilities Act, including requiring 
buildings subject to the Act to conform to the accessi
bility standards of the Americans with Disabilities 
Act Accessibilities Guidelines for Buildings and Fa
cilities. (Budget Committee on Human Services) 

House Bill No. 1028 - Communications-Im
paired Telecommunication Services - Excise 
Tax. This bill establishes a program to provide 
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specialized telecommunication services and equip
ment to the communications impaired and provides 
for a telephone excise tax to fund the program. (Bud
get Committee on Human Services) 

House Bill No. 1029 - Special Needs Supple
mental Payment Program. This bill establishes a 
program to provide a special needs supplement of up 
to $50 per month for the private purchase of house
keeping services by individuals determined in need of 
the services. The bill provides an appropriation of 
$716,704 from the general fund. (Budget Committee 
on Long-Term Care) 

House Bill No. 1030 - Expanded Service Pay
ments to the Elderly and Disabled and Basic 
Care Payment Programs. This bill expands the 
service payments to the elderly and disabled program 
to provide in-home services as an alternative to per
sons meeting criteria for basic care and also estab
lishes a state basic care assistance program providing 
state funding and administration of the program with 
counties conducting related functional assessments. 
This bill provides an appropriation of$6,853, 795 from 
the general fund-$5,238, 77 4 for the basic care pro
gram and $1,615,021 for the expanded service pay
ments to the elderly and disabled. (Budget Committee 
on Long-Term Care) 

House Bill No. 1031 - Basic Care Facilities. 
This bill allows a basic care facility to provide medica
tion administration services and to admit and retain 
only individuals for whom the facility provides appro
priate services to meet the individual's needs. (Bud
get Committee on Long-Term Care) 

House Bill No. 1032- Nursing Home Property 
Cost Reimbursement. This bill continues the reim
bursement provisions of House Bill No. 1031 (1991), 
which are to expire on June 30, 1993, changing nurs
ing home property cost reimbursement for certain 
facilities by requiring interest and depreciation to be 
reimbursed based on a facility's actual costs. In 
addition, the bill continues the Department ofHuman 
Services Advisory Committee's study of property cost 
reimbursement during the 1993-94 interim and re
quires the advisory committee to report to a commit
tee of the Legislative Council regarding the advisory 
committee's findings. (Budget Committee on Long
Term Care) 

House Bill No. 1033 - School Building Fund 
Moneys Disposition. This bill provides that any 
unobligated moneys in a school building fund may be 
considered cash on hand for budgeting purposes dur
ing the ensuing year. (Education Committee) 

House Bill No. 1034 - School Building Fund 
Use for Certain Insurance Premiums. This bill 
allows school districts to use moneys in a school 
building fund to pay insurance premiums for building 
insurance. (Education Committee) 

House Bill No.1035- State Retirement and 
Investment Office. This bill extends the establish
ment of the State Retirement and Investment Office 



for a period of two years, until June 30, 1995. (Em- while on probation. (Judiciary Committee) 
ployee Benefits Programs Committee) House Bill No. 1045 - Technical Corrections 

House Bill No. 1036- Insurance Premium Tax Act. This bill eliminates inaccurate or obsolete name 
Allocation to Fire Districts. This bill removes the and statutory references or superfluous language in 
cap on property and casualty insurance premium tax the code. (Judiciary Committee) 
revenues deposited in the insurance tax distribution House Bill No. 1046 - Transfer of Boiler In-
fund. The bill eliminates bonus payments to fire spection Division from the Workers Compensa-
districts and provides that the distribution amount to tion Bureau to the Insurance Commissioner's 
each district will match the rate of tax collected in that Office. This bill provides that the Boiler Inspection 
district. (Finance and Taxation Committee) Division duties be transferred from the Workers Com-

House Bill No. 1037 - Property and Casualty pensation Bureau to the Insurance Commissioner as 
Insurance Application Contents. This bill re- manager of the Fire and Tornado Fund. (Legislative 
quires insurance companies to report on property and Audit and Fiscal Review Committee) 
casualty insurance applications the fire protection House Bill No. 1047 - Transfer of the Crime 
district in which insured property is located. The bill Victims Reparations Program from the Work-
provides an appropriation of$10,000 to the State Fire ers Compensation Bureau to the Department of 
Marshal for preparation of maps to be used by insur- Corrections and Rehabilitation. This bill pro-
ance companies in complying with the reporting re- vi des that the Crime Victims Reparations Program be 
quirements. (Finance and Taxation Committee) administered by the Parole and Probation Division of 

House Bill No. 1038 - North Dakota Health the Department of Corrections and Rehabilitation 
Task Force Duties. This bill requires the North rather than the Workers Compensation Bureau. (Leg-
Dakota Health Task Force organized under the North islative Audit and Fiscal Review Committee) 
Dakota Health Council to develop a prospective all House Bill No. 1048 - Legislative Audit and 
payers ratesetting system or other health care financ- Fiscal Review Committee Membership. This bill 
ing system and to develop mechanisms to provide removes the Lieutenant Governor from membership 
health coverage for all state residents. (Health Care on the Legislative Audit and Fiscal Review Commit-
Committee) tee and Budget Section. (Legislative Audit and Fiscal 

House Bill No. 1039- Workers Compensation Review Committee) 
and Job Service North Dakota Consolidation HouseBillNo. 1049-JournalEntryRule. This 
Repealed. This bill repeals the provisions of 1991 bill provides that a bill or resolution passed by the 
Session Laws Chapter 714 which required the con- Senate and House ofRepresentatives as evidenced by 
solidation of the Workers Compensation Bureau with the journals ofthe Senate and House is presumed to 
Job Service North Dakota. The bill contains an be the bill or resolution signed by the presiding 
emergency clause. (Industry, Business and Labor officers, presented to the Governor, and filed with the 
Committee) Secretary of State. The publisher of the code is to 

House Bill No. 1040- Workers Compensation publish the law as evidenced by the journals and the 
Bureau and Job Service North Dakota Under law as published must be presumed valid until deter-
Commissioner of Labor. This bill repeals the mined otherwise by an appropriate court. (Legisla-
consolidation of the Workers Compensation Bureau tive Management Committee) 
with Job Service North Dakota and requires that the House Bill No. 1050- House Subdistricts. This 
WorkersCompensationBureauandJobServiceNorth bill establishes House subdistricts within each Sen-
Dakota be established as divisions under the Com- ate district, except in Districts 18, 19, 38, and 40, 
missioner of Labor. The bill provides that the Com- which are the districts that contain portions of the Air 
missioner of Labor be appointed by the Governor Force bases. The bill contains an effective date of 
rather than elected. The bill contains an emergency January 1, 1996. (Legislative Redistricting and Elec-
clause and an effective date of July 1, 1993. (Indus- tions Committee) 
try, Business and Labor Committee) HouseBillNo. 1051-SignatureRequirements 

House Bill No. 1041 - Uniform Commercial for Nomination Petitions. This bill provides that 
Code Article 6 - Bulk Transfers. This bill repeals the number of signatures necessary for a candidate 
Uniform Commercial Code Article 6- Bulk Transfers. for legislative office to place that candidate's name on 
(Judiciary Committee) the primary election ballot is equal to at least one 

House Bill No.1042- Uniform Commercial percentofthetotalresidentpopulationofthelegisla-
Code Article 3 - Negotiable Instruments. This tive district and the number of signatures required for 
bill amends Uniform Commercial Code Article 3 - a candidate to place that candidate's name on the 
Bulk Transfers to address situations when a cashier's general election ballot as an independent candidate is 
check, teller's check, or certified check is lost, de- equal to at least two percent of the resident popula-
stroyed, or stolen. (Judiciary Committee) tion of the district. (Legislative Redistricting and 

House Bill No. 1043 - Uniform Transfers to Elections Committee) 
MinorsAct. ThisbillamendstheUniformTransfers House Bill No. 1052 - Leftover Campaign 
to Minors Act to allow brokerage accounts to be used Contributions. This bill provides that a person who 
to set up custodianships for minors. (Judiciary Com- ceases to be a candidate may return a contribution to 
mittee) the contributor or use unexpended contributions as a 

House Bill No. 1044 - Firearm Probation Re- contribution to any candidate or political party or as 
quirements. This bill requires a court to provide as a donation to any charitable or educational organiza-
a condition of probation that the defendant be prohib- tion. (Legislative Redistricting and Elections Com-
ited from possessing a firearm or destructive device mittee) 
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House Bill No. 1053 - Water Permit Applica
tion. This bill requires a person applying for a water 
permit to notify all persons holding water permits for 
the appropriation of water from sites located within a 
radius of one mile from the location of the proposed 
water appropriation site and all municipal or public 
use water facilities in the county in which the pro
posed water appropriation site is located. (Natural 
Resources Committee) 

House Bill No. 1054 - County Weed Board 
Authority. This bill allows county weed boards to 
control pests as well as weeds. (Natural Resources 
Committee) 

House Bill No. 1055 - Notification of School 
Districts Regarding Out-of-District Placements 
or Admissions. This bill provides that a child's 
school district of residence and the admitting district 
must be notified by a placement agency of the need for 
an out-of-district placement or admission, and that 
the school district of residence must be afforded an 
opportunity to participate in any process involving 
decisions about the child's placement. (Special Edu
cation Committee) 

House Bill No. 1056 -Age of Enrollment. This 
bill allows a child who has not turned five by Au
gust 31 of the year of enrollment to demonstrate 
through a series of tests readiness to enter kindergar
ten. It also allows a child who has not turned six by 
midnight on August 31 in the year of admission to 
demonstrate through a series of tests readiness to 
enter first grade. (Special Education Committee) 

House Bill No. 1057 - Comprehensive Solid 
Waste Management. This bill provides for notice of 
an application for a solid waste management facility 
permit; a hearing by the solid waste management 
district board of the district in which the facility is to 
be located; a representative of each city in the district 
which has a population of more than 10,000 to be on 
a solid waste management district board; and inspec
tion of municipal waste management facilities within 
the district. The bill also extends the moratorium on 
permit applications for landfills in which ash result
ing from the incineration of municipal solid waste is 
disposed until January 1, 1994, or until the effective 
date of rules adopted by the Department of Health 
and Consolidated Laboratories to regulate those fa
cilities, whichever is earlier. (Waste Management 
Committee) 

House Concurrent Resolution No. 3001-North 
Dakota Health Task Force Support. This resolu
tion supports the efforts of the North Dakota Health 
Task Force in developing an all payers ratesetting 
system or other health care financing system and in 
developing mechanisms to provide health care for all 
citizens of the state. (Health Care Committee) 

House Concurrent Resolution No. 3002-Four-
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Year House Terms. This resolution proposes a 
constitutional amendment to change the term of of
fice of members of the House of Representatives from 
two years to four years. (Legislative Redistricting 
and Elections Committee) 

House Concurrent Resolution No. 3003 - Co
operation Regarding At-Risk Children. This 
resolution encourages state agencies to work together 
and maximize available resources to assist young at
risk children and their families. (Special Education 
Committee) 

House Concurrent Resolution No. 3004-Early 
Childhood Tracking System Study. This resolu
tion directs the Legislative Council to study the 
progress of the North Dakota early childhood track
ing system, the need for further expansion of the 
program, and the continuation of funding through 
federal or other sources. (Special Education Commit
tee) 

House Concurrent Resolution No. 3005- Ser
vices to Special Needs Children Study. This 
resolution directs the Legislative Council to study the 
delivery of services to special needs children from a 
multiagency perspective and to consider whether 
services might be enhanced and efficiencies might be 
improved through better cooperation or consolidation 
of administrative functions. (Special Education Com
mittee) 

House Concurrent Resolution No. 3006- Indi
vidualized Education Program Process Study. 
This resolution directs the Legislative Council to 
study the implementation of an individualized educa
tion program process, not otherwise mandated by 
law, for any student currently enrolled in school. 
(Special Education Committee) 

House Concurrent Resolution No. 3007 - Ad
equate Preparation of Teachers. This resolution 
urges the Board ofHigher Education to include in the 
teacher preparation curriculum training designed to 
prepare new teachers for the challenges of educating 
the next generation and also encourages the board to 
work with the North Dakota Education Association 
and the Superintendent of Public Instruction to en
sure that certificated teachers, through continuing 
education, enhance their academic and pedagogical 
skills for the same purpose. (Special Education Com
mittee) 

House Concurrent Resolution No. 3008- Leg
islative Council Study of Problems Associated 
With Solid Waste Management. This resolution 
directs the Legislative Council to study the problems 
associated with solid waste management and the 
operation and effect of solid waste management dis
tricts and solid waste management plans. (Waste 
Management Committee) 



SENATE 
Senate Bill No. 2023 -Administrative Agency tive Payments. This bill allocates one percent of the 

Definition. This bill amends North Dakota Century federal child support incentive payments received by 
Code (NDCC) Section 28-32-01 to remove the exemp- the state to a child support incentives account for use 
tions from the definition of administrative agency. as grants for child support related education and 
(Administrative Rules Committee) training for individuals involved in child support 

Senate Bill No. 2024 - Optional Property Tax enforcement. (Budget Committee on Human Ser-
Levy Increase Authority. This bill allows political vices) 
subdivisions to levy four percent more in dollars in a Senate Bill No. 2032 - District Court Judge-
budget year than was levied in the base year, which is ship Reduction Timetable. This bill provides that 
defined as the taxing district's taxable year with the the authority of the Supreme Court to abolish the 
highest amount of property taxes levied in dollars of office of district court judges under NDCC Section 27-
the three taxable years immediately preceding the 05-02.1(2) may be exercised from July 1, 1999, until 
budget year. (Advisory Commission on Intergovern- December 31, 2000, if on July 1, 1999, the number of 
mental Relations) district court judges is more than 42 rather than the 

Senate Bill No. 2025- Recruitment, Training, 44 presently in the law. (Court Services Committee) 
and Retention of State Employees. This bill Senate Bill No. 2033 - District Court Judge 
requires the director of the Central Personnel Divi- Chamber Location. This bill provides that, effec-
sion to develop a comprehensive plan for the recruit- tive January 2, 1995, not more than 70 percent ofthe 
ment, career development, and retention of state chambers of the district judges may be located in 
employees. The bill also provides a $5,000 appropria- cities with a population of more than 10,000. (Court 
tion to the director for the costs of a task force Services Committee) 
consisting of members of the general public and rep- Senate Bill No. 2034 - Interim District Court 
resentatives of state employees. (Budget Committee Judgeships. This bill provides that the new judge-
on Government Administration) ships established on January 2, 1995, under 1991 

Senate Bill No. 2026- State Child Care Center House Bill No. 1517, are interim district court judge-
Space Lease. This bill exempts leases of space for ships with the same jurisdiction as district court 
child care facilities at the State Hospital or Develop- judges except the interim district court judge does not 
mental Center at Grafton from the requirement that have jurisdiction to hear or determine any case or 
the leases must result in a net economic gain for the proceeding relating to an offense classified as a Class 
Department of Human Services. (Budget Committee AA felony. (Court Services Committee) 
on Government Services) Senate Bill No. 2035 - Foundation Aid Deft-

Senate Bill No. 2027 - Child Care Services ciency Appropriation - Temporary Sales Tax. 
Provided by State Agencies. This bill provides This bill provides an $8 million deficiency appropria-
that state agencies or institutions may provide child tion to be used for the purpose of making foundation 
care services to children of employees, students, eli- aidper-pupilpaymentsfortheperiodbeginningJanu-
ents, and if space is available, to any other children. ary 1, 1993, and ending June 30, 1993, and imposes a 
An agency or institution may operate or contract for one percent sales tax on all items currently taxed at 
the child care services only in space available within five percent for the period required to raise $8 million. 
the facility housing the agency or institution. (Budget (Education Committee) 
Committee on Government Services) Senate Bill No. 2036 - Educational Support 

Senate Bill No. 2028 - Child Care Service Fee. Per Pupil. This bill provides that in determining the 
This bill establishes a child care service fee of up to total amount of payments due a school district for per-
$25 on child care providers providing care to children pupil and transportation aid, the amount of per-pupil 
whose families receive state child care assistance. aid and transportation aid for which a school district 
The fee is imposed only when the Department of is eligible must be added together and from that total 
Human Services directly reimburses early childhood there must be subtracted the product of22 mills times 
facilities under child care assistance programs and the latest available net assessed and equalized valu-
when early childhood facilities benefit from the pro- ation of property in the school district and the amount 
grams. (Budget Committee on Government Services) that the unobligated balance of a school district's 

Senate Bill No. 2029 - Child Care Assistance interim fund on the preceding June 30 is in excess of 
in Schools. This bill requires the Superintendent of the amount authorized by NDCC Section 57-15-27. 
Public Instruction, Department of Human Services, (Education Committee) 
and Department of Transportation to provide assis- Senate Bill No. 2037- Wildlife Habitat or Con-
tance to school districts developing or providing be- servation Property Acquisition. This bill prohib-
fore and after school child care services. (Budget its any entity from acquiring agricultural land to be 
Committee on Government Services) used for wildlife habitat or conservation purposes 

Senate Bill No. 2030 - Child Care Licensing unless the entity meets certain conditions including 
Requirements. This bill requires that a licensed full payments of taxes or payments in lieu of taxes and 
child care facility must maintain at all times during interest on property owned by that entity for all prior 
which child care services are provided at least one years and payments of taxes or payments in lieu of 
person who is trained and certified in cardiopulmo- taxes equal to 100 percent of the taxes that were or 
nary resuscitation. (Budget Committee on Govern- would have been due against that property under 
ment Services) local assessment and levies for the previous two 

Senate Bill No. 2031 -Child Support Incen- taxable years. Noncompliance results in the entity 
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being denied the right to file instruments with the 
register of deeds. (Finance and Taxation Committee) 

Senate Bill No. 2038 - Health Plan for Chil
dren and Pregnant Women. This bill establishes 
a program to provide health services to children 
through the age of18 years and pregnant women. The 
bill provides an $11 million appropriation to fund the 
program. (Health Care Committee) 

Senate Bill No. 2039 - Health Care Provider 
Self-Referrals. This bill prohibits health care pro
viders who have an investment interest in a person 
from referring a patient to that person for a desig
nated health service. (Health Care Committee) 

Senate Bill No. 2040 - Statute of Limitations 
for Workers' Compensation Claims. This bill 
amends the statute of limitations for workers' com
pensation claims to reflect that the statute of limita
tions would not begin to run until an injured employee 
knew and was informed by the employee's treating 
health care provider that the employee's work activi
ties were a substantial contributing factor in the 
development of a work-related injury or disease. (In
dustry, Business and Labor Committee) 

Senate Bill No. 2041 - Guardian Ad Litem 
Payment. This bill permits a guardian ad litem to be 
appointed for a developmentally disabled victim in a 
sex offense case. The bill also requires the Attorney 
General to pay the fees of all guardians ad litem 
appointed in sex offense cases. (Judiciary Commit
tee) 

Senate Bill No. 2042 - Sex Offender Registra
tion. This bill consolidates the sex offender and 
crimes against children offender registration stat
utes. The bill also removes the confidentiality provi
sion and provides that all statements, fingerprints, 
and photographs required to be submitted by an 
offender when registering are public records. (Judi
ciary Committee) 

Senate Bill No. 2043 - Consent Defense. This 
bill creates the affirmative defense of consent in a sex 
offense case involving a victim with a mental disease 
or defect. The bill sets forth the procedures that must 
be followed or the consent of a sex offense victim may 
not be raised by the defendant if the victim suffers 
from a mental disease or defect. (Judiciary Commit
tee) 

Senate Bill No. 2044- Uniform Statutory Rule 
Against Perpetuities. This bill amends the Uni
form Statutory Rule Against Perpetuities and makes 
primarily stylistic and technical changes. (Judiciary 
Committee) 

Senate Bill No. 2045 - Uniform Rights of the 
Terminally Dl Act. This bill amends the Uniform 
Rights of the Terminally Ill Act to permit an indi
vidual to allow another person to make life-sustain
ing treatment decisions for the individual. (Judiciary 
Committee) 

Senate Bill No. 2046 - Campaign Contribu
tion Reports. This bill changes the filing deadlines 
for campaign contribution reports by political com
mittees to conform to deadlines established under 
federal law for federal candidates and political com
mittees. In addition, the bill requires political com
mittees to file a preelection statement, complete 
through the 20th day before the election, by 5:00 p.m. 
on the 12th day before any statewide election. If a 
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political committee receives any contribution or makes 
any disbursement in the amount of $500 or more in 
the aggregate within 20 days before any statewide 
election, the political committee must file a supple
mental statement with the Secretary of State within 
48 hours after receiving the contribution or making 
the disbursement. (Legislative Redistricting and 
Elections Committee) 

Senate Bill No. 2047 -Campaign Contribu
tion Statements. This bill requires a candidate to 
report all contributions from political committees, all 
loans made to the candidate, all contributions exceed
ing $100 in the aggregate for the calendar year, and 
the total value of all contributions received. The bill 
requires district committees of political parties to file 
campaign contribution statements and state political 
party committees to file contribution and expenditure 
statements. In addition, the bill requires political 
committees to file contribution statements listing all 
contributions received in excess of$100. (Legislative 
Redistricting and Elections Committee) 

Senate Bill No. 2048 - Foster Care Parent 
Training and Home Inspection. This bill requires 
each foster parent to undergo fire prevention training 
and to complete a self-declaration form before initial 
licensure and before each license renewal. The bill 
also authorizes the Department ofHuman Services to 
require, on a case-by-case basis, before or after 
licensure, a fire inspection, inspection of the heating 
system, the electrical system, and any other type of 
inspection that the department deems necessary to 
carry out its purposes. (Special Education Commit
tee) 

Senate Bill No. 2049 - Comprehensive Solid 
Waste Management Committee. This bill requires 
the Governor to appoint a committee to prepare a 
comprehensive solid waste management plan that 
assesses the ability of each state agency, department, 
and institution to reduce the amount of solid waste it 
generates and increase the amount of recycled prod
ucts it uses by July 1, 1994. (Waste Management 
Committee) 

Senate Bill No. 2050 - Waste Management 
Facility Inspectors. This bill requires the Depart
ment of Health and Consolidated Laboratories to 
employ at least one full-time inspector for each waste 
management facility that accepts hazardous waste, 
industrial waste, nuclear waste, or ash resulting from 
the incineration of municipal solid waste. The bill 
requires the department to assess the owner or opera
tor of a waste management facility that accepts haz
ardous waste, industrial waste, nuclear waste, or ash 
resulting from the incineration of municipal solid 
waste an annual fee to pay the salaries, wages, and 
expenses associated with employing an inspector for 
the facility. (Waste Management Committee) 

Senate Bill No. 2051 - Sales Tax Exemption 
for Recycling Machinery and Equipment. This 
bill provides a sales tax exemption for recycling equip
ment used in a new recycling facility or in a physical 
or economic expansion of an existing recycling facil
ity. (Waste Management Committee) 

Senate Concurrent Resolution No. 4001 - Re
cruitment, Training, and Retention of State 
Employees. This resolution expresses legislative 
support for state employees, and urges each branch of 



state government to give priority to the recruitment, 
training, and retention of valuable state employees. 
The resolution also urges each branch of state govern
ment to plan and budget for adequate training and 
career development for state employees. (Budget 
Committee on Government Administration) 

Senate Concurrent Resolution No. 4002- Ser
vices for the Mentally lli and Chemically De
pendent. This resolution directs the Legislative 
Council to monitor the continued development of a 
continuum of services for the mentally ill and chemi
cally dependent including changes in the role of the 
State Hospital, expanded community services, and 
the development of partnerships between the public 
and private sectors for providing alcohol and drug 
abuse treatment services. (Budget Committee on 
Government Services) 

Senate Concurrent Resolution No. 4003 - To
tal Quality Management. This resolution encour
ages the Department of Human Services to continue 
the development of a total quality management ini
tiative and directs the Legislative Council to monitor 
the department's progress in developing total quality 
management concepts. (Budget Committee on Hu
man Services) 

Senate Concurrent Resolution No. 4004 - De
partment of Human Services Administrative 
Changes. This resolution encourages the Depart
ment of Human Services to implement recommended 
changes to improve its administrative structure to 
provide quality and efficiency in the human service 
delivery system and to report to the Legislative Coun
cil on the progress in implementing the recommenda
tions. (Budget Committee on Human Services) 
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Senate Concurrent Resolution No. 4005 -
Court Unification Study. This resolution directs 
the Legislative Council to study any problems associ
ated with court unification under 1991 House Bill 
No. 1517, including the funding of the court unifica
tion. (Court Services Committee) 

Senate Concurrent Resolution No. 4006- Con
gress to Assure That Federal Government Be
comes Responsible Landowner. This resolution 
urges Congress to assure that the federal government 
assumes its fair share of the property tax burden on 
land under federal ownership. (Finance and Taxation 
Committee) 

Senate Concurrent Resolution No. 4007-Stag
gered Senatorial Terms After Redistricting. This 
resolution proposes a constitutional amendment to 
allow the Legislative Assembly to shorten the term of 
any senator before completion of the term or provide 
for the election of any senator for a term of two years 
when necessary to maintain staggered terms after 
redistricting of the Legislative Assembly. (Legisla
tive Redistricting and Elections Committee) 

Senate Concurrent Resolution No. 4008- Safe 
Drinking Water Act Enforcement. This resolu
tion urges Congress to moderate enforcement of the 
Safe Drinking Water Act. (Natural Resources Com
mittee) 

Senate Concurrent Resolution No. 4009 -
School Accreditation Standards to Include Per
formance-Based Services. This resolution urges 
the Superintendent of Public Instruction to include 
the provision of performance-based services to chil
dren from kindergarten through grade 12 as a stan
dard for the accreditation of public and private schools 
in this state. (Special Education Committee) 
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