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SUMMARY
BRIEFLY ---- THIS REPORT SAYS

ADMINISTRATIVE RULES COMMITTEE

The Council reviewed all state administrative
agency rulemaking actions from November 1994
through October 1996. The Council- approved
extensions of time for seven administrative
agencies to adopt rules and withdrew an objection
filed in 1991. The Council objected to rules of the
Board of Cosmetology regarding cosmetology
services for homebound persons. The Council
objected to nursing home ratesetting rules of the
Department of Human Services and employment
classification rules of the Workers Compensation
Bureau but removed the objections after
amendments to the rules in question. The Council
approved motions to void rules of the
Commissioner of Insurance relating to annual
audited. financial reports and diskette filing, and
the Department of Human Services relating to
child abuse and neglect, but withdrew the motions
after amendments were made to the rules in
question. The Council voided early childhood
services rules of the Department of Human
Services after the department announced that it

"had decided to reopen the rules for public hearings

and comment. The Council voided home-based
instruction rules of the Superintendent of Public
Instruction and this matter was pending at the
time of preparation of this report.

The Council recommends House Bill No. 1030 to
allow the Administrative Rules Committee to carry
consideration of whether to void or suspend an
administrative rule to a subsequent meeting if the
rule is initially considered by the committee within
90 days after the date of the Administrative Code
supplement in which the rule appears. A rule held
for consideration could not be held beyond the first
committee meeting after the next regular
legislative session. @ The Council recommends
House-Bill No. 1031 to delay the effective date of
nonemergency rules until after the rules have been
reviewed by the Administrative Rules Committee
and the committee has no further authority to void
or object to the rules.

ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

The Advisory Commission on. Intergovern-
mental Relations studied mandates, the feasibility
and desirability of requiring fiscal notes for all
legislation that may affect local governments, and
~ the impact of administrative rulemaking on local
governments; trends facing local governments;
compilation of cooperative agreements between
local governments and between local governments
and the state; and consolidation of tax levies and
statutorily imposed limits on the tax levies of cities
and counties.

The Council recommends House Bill No. 1032 to
amend the multiple prime bid requirement  to

provide that multiple prime bids must be obtained
when any individual general, electrical, or
mechanical portion of a public building contract is
in excess of $100,000 rather than the current
$50,000. The Council recommends House Bill
No. 1033 to require the governing body of a state
entity or political subdivision to procure plans,
drawings, and specifications - for a public
improvement project from a licensed architect or
registered professional engineer . when the
estimated cost of the project is in excess of
$100,000 rather than the current $50,000. The
Council recommends an amendment to Joint
Rule 502 to require the Legislative Council to
request a fiscal analysis from appropriate
representatives of counties; cities, and school
districts if no state agency has primary
responsibility for compiling the information
necessary for the proper preparation of a fiscal
note. The Council recommends Senate Bill
No. 2021 to eliminate several special mill levies for
cities, counties, and park districts, and allow those
entities to include levies for those specific purposes
within their general mill levy and to allow a

“growth factor through which the maximum

number of mills that may be levied by cities,
counties, and park districts is tied to the consumer
price index. The Council recommends Senate Bill
No. 2022 to eliminate all mill levy limitations for a
period of two years for cities, counties, and park
districts effective for the first two taxable years
beginning after December 31, 1996.

BUDGET SECTION

The Council received reports from the Office of
Management and Budget on the status of the state
general fund and the estimated June 30, 1997,
general fund balance. The Council also received
reports from the Office of Management and Budget
on state fiscal irregularities, budget office statutory
duties, budgeting for the payment of accrued
annual leave and sick leave, and program-based
performance budgeting. Regarding program-based
performance budgeting, the Council supports the
program-based performance budgeting pilot project
and requested that the Office of Management and
Budget continue to work with the seven agencies
that received program appropriations for the
1995-97 biennium to develop program-based
agency budget requests and  executive
recommendations for the 1997-99 biennium.. The
Council also requested that the appropriation bill
for each of those agencies include a separate
section to identify the amounts included for each
agency for salaries and wages, equipment, and
grants. The Council recommends that the 1997
Legislative Assembly review the. program-based
performance budgeting pilot project and determine
if the project should continue.




The Council approved nonresident tuition rates
for higher education institutions and received
reports on a liability relating to the health
professions and nursing student loan programs and
on internal service funds at higher education
institutions. The Council requests the Office of
Management and Budget to include in the
executive budget, appropriation bills, and budget
requests presented to the 1997 Legislative
Assembly information on local and other funds
collected by higher education institutions.

The Council also received reports on ethanol
plants receiving production incentives from the
state, the new jobs training program, the state 911
system, the Veterans Cemetery, and federal funds
received by state agencies.

The Council recommends Senate Bill No. 2023
to eliminate certain Budget Section duties.

BUDGET COMMITTEE ON AGRICULTURE
AND INFORMATION SERVICES
"The Council studied the operation and services
provided by the Information Services Division, the
use and proliferation of personal computers
throughout state government, and the feasibility
and desirability of contracting for data processing
services. The Council recommends House Bill
No. 1034 to require state agencies to prepare
information technology strategic plans and to
comply with statewide information technology
policies and standards, to provide that the
Information Services Division and the Board of
Higher Education plan ‘and coordinate their
information technology systems and services, to
provide for information technology management
and system reviews, and to update terminology in
the North Dakota Century Code (NDCC) relating
to information technology. '

The Council studied the services provided by

the NDSU Extension Service and the Agricultural
Experiment Station, the degree of duplication, the
costs and effectiveness, the necessity for their
continued existence, and options for consolidation.
The Council recommends Senate Bill No. 2024 to
change the name of “county agent” to “extension
agent,” to extend the time allowed for an extension
agent-to file a report with the county auditor from
monthly to at least annually, and to remove
legislative intent language related to area resource
centers. .
"~ The Council recommends Senate Bill No. 2025
to change the names of the Main Research Station,
Dickinson Research Center, Carrington Research
Center, and the North Central Research Center to
the Main Research Center, Dickinson Research
Extension Center, Carrington Research Extension
Center, and North Central Research Extension
Center; to remove the authority of the Williston
Research Center to accept grant funds; to remove
statutory reference to the Board of Visitors of the
North Central Research Center; and to remove the
provision that the Agricultural Experiment Station
director is under the direction of the-president of
North Dakota State University.

The Council received the Board of Animal

Health report relating to its merger with the
Agriculture Department and other services
provided by the board pursuant to NDCC Section
36-01-08.3.

BUDGET COMMITTEE ON
GOVERNMENT FINANCE

The Council studied the state’s investment
process and the investment of state funds. The
Council recommends House Concurrent Resolution
No. 3002 for a Legislative Council study of the
state’s investment process as it relates to the state
bonding fund and the fire and tornado fund and to
monitor the performance of investments
maintained by the State Investment Board and the
Board of University and School Lands.

The Council studied the unified court system
with emphasis on the distribution of court
revenues and the allocation of the costs of the
system between the counties and the state. The
Council recommends House Concurrent Resolution
No. 3001 for a Legislative Council study of the
feasibility and desirability of funding the offices of
the clerk of district court through the unified
judicial system. The Council also supports
legislation to be introduced during the 1997
legislative session which would bring the clerks of
district courts into the unified judicial system and
which would provide additional revenues to
counties to help provide for adequate court
facilities.

The Council reviewed the status of major state
agency and institution appropriations. The review
focused on revenues and expenditures of higher
education and charitable and penal institutions. In
addition, the Council monitored agency compliance
with leglslatlve intent included in the 1995 97
appropriations.

BUDGET COMMITTEE ON
GOVERNMENT SERVICES
The Council monitored the continued
development of a continuum of services for the

~ mentally ill and chemically dependent, changes in

the role of the State Hospital, and expanded
community services, including psychosocial
rehabilitation centers and clubhouse projects. The
Council recommends Senate Concurrent Resolution
No. 4001 for the Legislative Council to monitor
mental health services, including changes in the
role of ‘the State Hospital and psychosocial
rehabilitation centers and clubhouse projects. The
Council supports the services of the psychosocial
rehabilitation centers and clubhouse projects and
encourages the Legislative Assembly to consider
further expansion of these programs.

The Council studied services to severely
emotionally disturbed children and how out-of-
home mental health services to severely emotion-
ally disturbed children may be delivered through-
out the state. The Council recommends House Bill
‘No. 1036 to require the Department of Human
Services to establish a statewide program to
provide out-of-home treatment services for a child
with a  serious emotional disorder without
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rﬁqll(liiring the parents to relinquish custody of the
child.

The Council recommends Senate Concurrent
Resolution No. 4001 for the Legislative Council to
monitor foster care services, including methods
used to place children in residential child care
facilities and residential treatment centers and
methods of setting levels of reimbursements for
residential child care facilities and residential
treatment centers.

The Council studied the North Dakota library
system, including the role and mission of the State
Library, cooperative library ventures, and research
and information systems. The Council recom-
mends House Bill No. 1035 to establish a North
Dakota Library Coordinating Council; to change
the powers and duties relating to the State Library
by focusing the library’s collection and expanding
its services relating to a statewide data base of
library records, arranging for continuing education
and training programs for library personnel, and
providing technical assistance to library personnel;
to provide for regional library cooperatives,
including multitype library authorities; to repeal
sections relating to the Statewide Library Planning

Committee and printing costs of the State Library; -

and to provide an appropriation of $125,000 from
the general fund for the 1997-99 biennium for
Internet access grants for libraries of $30,000 and
for interconnection of library data bases of $95,000.

The Council -studied the feasibility and
adaptability of a long-term funding initiative to
make available housing for families who are low
income, homeless, or disabled, or who require
transitional housing to assist them toward
independent living. The Council recommends
Senate Bill No. 2026 to provide that a city,
township, or county may not prohibit the use of
land for a proposed residential structure for the
sole reason that the proposed structure is a
manufactured home.

BUDGET COMMITTEE ON HOME AND
COMMUNITY CARE

The Council studied the quantity, distribution,
and use of the state’s resources and services in
addressing the needs of the elderly residents and
the continuum of care for North Dakotans with
Alzheimer’s and related dementias. The Council
recommends House Bill No." 1037 to make perma-
nent the moratorium on basic care and long-term
care beds and establish pilot projects to meet the
service needs of Alzheimer’s and related dementia
population; House Bill No. 1038 to define case
management and require the Department of
Human Services to establish a project for an
expanded case management system for long-term
care services; House Bill No. 1039 to allow the
Department of Human Services to waive the
imputed minimum occupancy level requirements
for nursing homes providing significant home and
community-based services; and House Bill
No. 1040 to require the Department of Human
Services to provide inflationary increases for
nursing home care based on the average of the DRI

nursing home index and the consumer price index
for all urban wage earners and clerical workers.
The Council also recommends House Concurrent
Resolution No. 3004 for a Legislative Council study
of home and community-based services for the
elderly and disabled; House Concurrent Resolution
No. 3003 for the Legislative Council to monitor the
implementation of projects relating to Alzheimer’s
and related dementia persons and an expanded
case management system; House Concurrent
Resolution No. 3005 for a Legislative Council study
of American Indian long-term care needs; and
House Concurrent Resolution No. 3006 for a
Legislative Council study of long-term care
financing issues.

The Council recognizes the effort, the coor-
diniation of elderly services, and the cooperation
among service providers and the potential for
financial savings related to the elderly services
delivery system developed in the south central
adult services area; and recommends counties
contract with an administrative agency for the
consolidated administration of elderly services and
the agency develop procedures that may result in
efficiencies and provide for the referral of elderly
residents to necessary and appropriate services.

The Council studied the licensing of home
health care providers and recommends Senate Bill
No. 2027 to establish a registry system of home
health care providers to be administered by the
Department of Human Services. :

BUDGET COMMITTEE ON
HUMAN SERVICES

The Council studied the human services
delivery system. The Council recommends House
Bill No. 1041 to require counties to assume the
financial responsibility for the cost of
administering certain  economic  assistance
programs and to require the state to assume
financial responsibility for the grant costs of
medical assistance and basic care and contribute
additional financial support for the administrative
costs of counties with Indian land.

The Council studied issues and concerns
relating to fetal alcohol syndrome. The Council
recommends Senate Bill No. 2028 to define fetal
alcohol syndrome and designates the Fetal Alcohol
Syndrome Center at the Department of
Neuroscience at the University of North Dakota
School of Medicine as the lead agency for
coordinating fetal alcohol syndrome and fetal
alcohol effect-related activities.

The Council studied refugee resettlements in
the state, including the fiscal effects of refugees
and other limited English proficient or language
minority students on school districts and providers
of social services. The Council recommends Senate
Bill No. 2029 to provide payments to school
districts for refugee students with difficulty speak-
ing, reading, writing, and understanding English.

COMMERCE COMMITTEE ~
The Council studied the feasibility and
desirability of the Workers Compensation Bureau
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establishing a system through which injured
workers whose disability benefits cease upon
reaching retirement age under House Bill No. 1228
(1995) would receive a pension or an annuity in
lieu of further disability benefits. The Council
makes no recommendations other than the
Legislative Assembly consider proposals brought
before it during the 1997 session with regard to
workers’ compensation benefits for retired injured

employees. .
The Council studied international trade
agreements and their effect on this state. The

Council recommends the Legislative Assembly
request a coordinated strategic plan for
international trade.

The Council received a report from the
Department of Economic Development and Finance
on loan performance and performance of the
department.

CRIMINAL JUSTICE COMMITTEE

The Council studied administrative hearings for
driving while under the influence and double
jeopardy issues. The Council recommends House
Bill No. 1042 to allow local prosecutors to assist in
the administrative hearings for -driving while
under the influence which occur in their
jurisdiction, and House Bill No. 1043 to require an
alcohol evaluation before the return of an
operator’s license when the license is suspended or
revoked through an administrative hearing for
driving while under the influence.

The Council studied the treatment, disposition,
and registration of sex offenders. The Council
recommends that the 55th Legislative ‘Assembly
approve funding for administration of the sex
offender registration and notification law as
requested by the Bureau of Criminal Investigation.
The Council recommends House Bill No. 1044 to
require individuals convicted of a relevant offense
in municipal court to register as if convicted in
district court; House Bill No. 1045 to clarify district
court jurisdiction over a person at least 20 years of
age who committed an  offense while under
18 years of age; House Bill No. 1046 to require a
risk assessment as part of the presentence
investigation for individuals charged with gross
sexual imposition; House Bill No. 1047 to provide
for the involuntary civil commitment of sexually
dangerous individuals; House Bill No. 1048 to
require sexually violent predators to register for at
least 10 years and until a court determines the
offender is no longer a sexually violent predator
and to require relevant and necessary information
on offenders to be released by law enforcement;
and Senate Bill No. 2030 to provide for data
collection on certain juvenile offenders.

The Council studied judicial protection of child
victims and witnesses. The Council recommends
House Bill No. 1049 to require the court to protect
a child victim or witness from repeated or lengthy
interrogation, testimony, or discovery proceedings.

EDUCATION FINANCE COMMITTEE
... The Council studied the financing of elementary

and secondary education and the availability of
state support for school construction, formulas
used to equalize state aid in the areas of
transportation and special education, alternatives
to property taxes, and the continuation of
supplemental payments to high school districts.
The Council recommends Senate Bill No. 2031 to
allow a school district that contracted for
transportation services to determine its actual
costs for the first year it provides its own
transportation services by using either the higher
of its transportation operating expenditures or the
statewide average cost of transportation during
that first year and House Bill No. 1050 to set the
equalization factor at 16 mills and include income
in the equalization factor for the foundation aid
program.

The Council reviewed the performance audit of
the Department of Public Instruction. The Council
recommends Senate Bill No. 2032 to require the
State Fire Marshal to inspect each elementary and
secondary school in the state at least once every
three years, prepare an inspection report noting
deficiencies, and take appropriate action to remedy
the deficiencies. The Council also recommends
Senate Concurrent Resolution No. 4002 for a
Legislative Council study of those provisions of
NDCC Title 15 which relate to elementary and
secondary education.

The Council reviewed a computer programming
error that resulted in the underpayment of school
districts having alternative high school students.
The Council recommends House Bill No. 1051 to
provide for the reimbursement of school districts
having alternative high schools in amounts equal
to the payment shortages incurred by the districts
during the 1993-95 biennium.

The Council reviewed the use of any funds
remaining in the grants - foundation aid and
transportation program at the end of the biennium
for a separate and contingent per student payment.
The Council recommends House Bill No. 1052 to
provide for contingent per student payments from
any funds remaining in the grants - foundation aid
and transportation program at the end of the
biennium,

EDUCATION SERVICES COMMITTEE

The Council studied the equitable provision of
services to students who are gifted and talented,
the equitable funding of those services, and
whether those services should be funded
independently of, or together with, services
provided to students who are disabled. The
Council recommends House Bill No. 1053 to
appropriate $400,000 to the Superintendent of
Public Instruction for the provision of educational
services to gifted and talented elementary and
secondary students.

The Council studied the feasibility and
desirability ‘of utilizing institutions of higher
education to provide educational options and
opportunities for North Dakota high school
students. The Council recommends Senate Bill
No. 2033 to allow the enrollment of 11th and 12th
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grade students in courses at postsecondary
institutions and to obtain both high school and
postsecondary credit for their efforts.

The Council studied the delivery and
effectiveness of, and costs associated with,
professional growth and development programs for
teachers. The Council recommends House Bill
No. 1054 to appropriate $640,000 to the
Superintendent of Public Instruction for the
purpose of funding teacher learning centers.

The Council reviewed compensatory time for
teachers participating in parent-teacher
conferences outside regular school hours. The
Council recommends House Bill No. 1055 to allow
teachers to subtract compensatory time for
parent-teacher conferences held outside normal
school hours from the 180-day minimum school
term.

EMPLOYEE BENEFITS PROGRAMS
COMMITTEE

The Council solicited and reviewed various
proposals affecting retirement programs of public
employees and health and retiree health plans of
public employees. The Council obtained actuarial
and fiscal information on each of these proposals
and reported this information to each proponent.
The Council received a report of the results of a
study by the State Investment Board, Teachers’
Fund for Retirement Board, and Public Employees
Retirement System Board of methods to reorganize
the Public Employees Retirement System and the
Retirement and Investment Office to achieve cost
reductions in the administration of the programs
under the control of the respective boards.

The Council studied state government employee
assistance programs and recommends Senate Bill
No. 2034 to require the Public Employees
Retirement System Board to establish an employee
assistance program available to persons in the
uniform group insurance medical and hospital
benefits coverage group.

GARRISON DIVERSION OVERVIEW

_ COMMITTEE

The Council received briefings on the progress
of litigation surrounding the Garrison Diversion
Unit Project; project updates from representatives
of the Garrison Diversion Conservancy District,
State Water Commission, and the United States
Bureau of Reclamation; a draft of the proposed
Garrison Diversion Project Completion Act; the
North Dakota water priorities plan; the Devils
Lake emergency outlet plan; and wupdates
concerning the flooding at Devils Lake.

GOVERNMENT ORGANIZATION
COMMITTEE
The Council studied the membership, duties,
and responsibilities of all boards, councils,
committees, and commissions of state government.
The Council recommends House Bill No. 1056 to
abolish the Wetlands Mediation Advisory Board;
House Bill No. 1057 to abolish the State Outdoor
Recreation Interagency Council; House Bill

No. 1058 to replace the Water Pollution Control
Board and the Air Pollution Control Advisory
Council with an Environmental Advisory Board to
advise the Department of Health on issues relating
to water pollution control and air pollution control;
House Bill No. 1059 to abolish the Poultry Advisory
Board; and House Bill No. 1060 to transfer
responsibilities from the Banking Board and the
Credit Union Board to the Banking Commissioner
and to remove the requirement that the Governor
make appointments to the Credit Union Board
based upon recommendations from the North
Dakota Credit Union League.

The Council studied the services provided by
the Public Service Commission, their cost and
effectiveness, and the need for continuing services
as a result of regulatory changes at both the state
and federal level. The Council recommends Senate
Bill No. 2035 to abolish the Reclamation Research
Advisory Committee; Senate Bill No. 2036 to
provide that the Public Service Commission may
regulate railroads within the state to the extent
the railroad constitutes intrastate commerce and to
provide that the commission may represent the
state’s shipping interest in direct negotiations with
rail carriers and in proceedings before Congress,
federal agencies, and courts; Senate Bill No. 2037
to repeal various statutes relating to the regulation
of railroads to remove references to authority of the
Public Service Commission in areas in which the
commission is no longer authorized to regulate due
to federal preemption; Senate Bill No. 2038 to
repeal the requirement that public storage
warehouses be licensed by the Public Service
Commission; and Senate Bill No. 2039 to require
the Public Service Commission to charge a fee
equal to the cost of operating a motor vehicle used
in conducting a special test that is required in
addition to the regularly scheduled annual test of a
weighing or measuring device and to establish an
$8 fee for the test of a hanging scale of 50-pound
capacity or less.

INSURANCE AND HEALTH
CARE COMMITTEE

The Council studied the feasibility and
desirability of requiring that mental health
services and alcohol and drug addiction related
services be included as health insurance covered
services. The Council recommends Senate Bill
No. 2042 to require that group mental health policy
coverage includes residential treatment, and
Senate Bill No. 2041 to require group health
substance abuse policy coverage include licensed
addiction treatment programs and to provide that
medically necessary treatment services provided
under partial hospitalization no longer must be
provided under the supervision of a licensed
physician. :

The Council studied the feasibility and
desirability of implementing recommendations by
the North Dakota Health Task Force for improving
the health status of North Dakotans, the rate of
health care cost increases, the impact of newly
enacted programs to improve the health status of
North Dakotans, and the unmet medical needs in



rural areas. The Council urges the State Health
Council to continue studying the implementation of
the Health Task Force recommendations for
improving the health status of North Dakotans.

The Council studied the availability, coverage,
and regulation of long-term care insurance. The
Council recommends House Bill No. 1061 to extend
medical assistance spousal impoverishment to
include individuals who access home and
community-based services; Senate Bill No. 2042 to
require insurance companies providing long-term
care coverage for home and community-based
services pay providers meeting qualified service
provider standards, to allow for an income tax
credit on short-form income tax forms, and to allow
an employer who provides long-term care
insurance to its employees to claim a tax credit;
and House Bill No. 1062 to provide that transfers
made or obligations incurred are fraudulent as to
medical creditors if the transfer is made without
receiving equivalent value and the debtor was
receiving or contemplated receiving medical care
for which the assets of the debtor were
unreasonably small in relation to the cost of the
medical care,

The Council studied the certificate of need
process. The Council makes no recommendation
regarding certificate of need legislation.

The Council received reports from the
Commissioner of Insurance relating to basic health
insurance coverage and to the progress of the
partnership for long-term care program.

The Council recommends -Senate Bill No. 2043
to require health insurance policies and health
service contracts provide maternity benefit
coverage for 48 hours of inpatient care for normal
vaginal deliveries and at least 96 hours of inpatient
care following a Caesarean section.

JUDICIARY COMMITTEE

The Council studied the problems associated
with the unification of the state’s judicial system
into a single trial court of general jurisdiction, with
an emphasis on a review of venue statutes. The
Council recommends House Bill No. 1063 to
authorize a court to change the place of a pretrial
hearing or proceeding from the location in which
the matter was originally to be heard and to
change the location of civil and criminal trials
unless one of the parties objects to the change of
location; and House Bill No. 1064 to authorize a
court to select a jury pool from one or more
counties in the judicial district if the population of
the county is under 10,000 persons and the court
determines that the number of prospective jurors
within the county of venue is inadequate to obtain
a fair and impartial jury.

The Council studied the feasibility and
desirability of legislation governing the future
negotiation, amendment, and renewal of
tribal-state gaming compacts. The Council
recommends that before the expiration of the first
of the tribal-state gaming compacts in 2002, the
Legislative Assembly enact a statute that
specifically provides authority to negotiate gaming

compacts. The Council urges the Legislative
Assembly, in lieu of additional studies on
compulsive gambling, to provide funding for the
actual treatment and counseling services.

The Council studied the impact of the
NorthDakota Supreme Court decision abolishing
the doctrine of sovereign immunity. The Council
makes no recommendation regarding the impact of
the abolishment of sovereign immunity.

The Council reviewed uniform Acts and
proposed amendments to  uniform - Acts
recommended by the North Dakota Commission on
Uniform State Laws. The Council recommends
adoption of Uniform Commercial Code Revised
Article 5 (Letters of Credit); Uniform Commercial
Code Revised Article 8 (Investment Securities); the
Uniform Prudent Investor Act; amendments to the
Uniform Interstate Family Support Act; and
technical amendments to Uniform Probate Code
Article VI,

The Council make four recommendations as a
result of its constitutional and statutory revision
responsibilities. The Council recommends Senate
Bill No. 2044 to provide that initiative and
referendum petitions may be submitted to the
Secretary of State until midnight on the day
designated as the deadline for submission; House
Bill No. 1065 to exclude Saturday as a business day
as it applies to the review period for referendum or
initiative petitions and provide that when acts are
to be performed on a particular day that falls upon
a Saturday or a holiday, the act may be performed
on the next business day; Senate Bill No. 2045 to
permit the Governor to create a Pardon Advisory
Board; and Senate Bill No. 2046 to make technical
corrections to the North Dakota Century Code.

LEGISLATIVE AUDIT AND
FISCAL REVIEW COMMITTEE

The Council accepted 192 audit reports
prepared by the State Auditor’s office and
independent accounting firms. The Council
received performance audits on the Protection and
Advocacy Project, the North Dakota Agricultural
Mediation Service, and the Department of Public
Instruction. The Council also received status
reports on the recommendations contained in the
statewide leasing performance audit, the motor
pool services performance audit, the Medicaid drug
rebate performance audit, the child support
enforcement program performance audit, and the
Protection and Advocacy Project performance
audit. ,

The Council received the state’s Comprehensive
Annual Financial Report for the year ended
June 30, 1994, and for the year ended June 30,
1995. The Council recommends that a depart-
mental statement of assets, liabilities, and fund
equity and a departmental statement of revenues
and expenditures, for each agency, be included in
the Comprehensive Annual Financial Report. The
Council also recommends that individual agency
financial reports include a schedule of revenues
and expenditures, a schedule of appropriations,
and notes to the financial statements.
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The Council recommends House Bill No. 1066 to
change the authority for the audit of the Bank of
North Dakota and its related entities from the
Industrial Commission to the State Auditor. The
Council recommends Senate Bill No. 2047 to add
regional planning councils to the list of political
subdivisions - the State Auditor’s office is respon-
sible for auditing. _ .

The Council recommends that the State Auditor
proceed with performance audits of the state’s
procurement practices, including the procurement
of .services and materials through contracts and
leases and a performance audit of the state’s
employee classification system and the structure of
the Central Personnel Division. The Council also
recommends that the State Auditor conduct a risk
analysis of the programs within the Department of
Human Services. The Council supports a perform-
ance audit of the Workers Compensation Bureau.

LEGISLATIVE MANAGEMENT COMMITTEE
The Council reviewed legislative rules and
makes a number of recommendations intended to
clarify the rules and expedite the legislative
process. Among major rules changes are
(1) provide for rereferral of bills of the other house
to the Appropriations Committee by the 47th
legislative day; (2) provide for transmittal of
measures on the 33rd and after the 49th legislative
days at the end of the day unless action is pending
due to a motion to reconsider or unless the
majority or minority leader has given notice of
intention to move reconsideration of that measure;
(3) establish a House Committee on Committees;
(4) repeal the Photography Committees and,
provide for photographs to be taken during the’
organizational session; (5) repeal the Joint
Constitutional Revision Committee; and (6) provide
for the notation on executive budget bills that the
bills are introduced at the request of the Governor.

The Council recommends joint rules to declare a
legislative ethics policy, urge members to maintain
ethical standards, urge members to apprise
themselves of laws prohibiting certain conduct, and
require the Legislative Council to conduct classes
during the organizational session on legislative
ethics and laws governing the conduct of public
officials.

The Council recommends distribution of
75 notebook-style personal computers to legislators
and before a legislator receives a computer the
legislator must accept a policy on computer use.

The Council recommends fees for subscriptions
to sets of legislative documents and recommends
the “privatization” of the bill and journal room
during the 1997 session.

The Council makes several recommendations
concerning the arrangements for the legislative
session, including scheduling time during the
organizational session for taking legislators’ photo-
graphs and providing computer training to legis-
lators, beginning session employee orientation and
training on December 9, and reducing the number
of Legislative Assembly employees to 42 Senate
employees and 50 House employees. :

The Council recommends improvements in the
facilities, including data transmission and electri-
cal wiring in rooms used by the Appropriations
Committees and in the legislative chambers.

The Council recommends revised guidelines on
the use of the chambers and Memorial Hall when
the Legislative Assembly is not in session.

NORTH DAKOTA/SOUTH DAKOTA
COMMISSION

The Council met with South Dakota legislators
and studied ways that North Dakota and South
Dakota can collaborate to provide government
services more efficiently. The Council recommends
Senate Concurrent Resolution No. 4003 to
encourage the North Dakota State Board of Higher
Education to continue to pursue collaborative
efforts with the South Dakota Board of Regents;
Senate Bill No. 2048 to allow a state agency to
enter an agreement with South Dakota to form a
bistate authority to jointly exercise any function
that the entity is authorized to perform; Senate Bill
No. 2049 to adopt an interstate mutual aid compact
for emergency or disaster assistance; and Senate
Concurrent Resolution No. 4004 for a commission
to study methods through which North Dakota and
South Dakota can collaborate to deliver
government services more efficiently.

REGULATORY REFORM REVIEW
COMMISSION
The Council studied this state’s telecommuni-
cations law and the effect of federal legislation on
this state’s law. The Council recommends House
Bill No. 1067 to implement the federal Telecom-
munications Act of 1996.

TAXATION COMMITTEE

The Council studied the need for tax reform for
the telecommunications industry in the state. The
Council recommends House Bill No. 1068 to
restructure taxation of the telecommunications
industry.

The committee studied the property tax
assessment system and recommends House Bill
No. 1069 to extend the years of production data
used in the agricultural property valuation formula
from six years to 10 years. The Council studied
property tax valuations for irrigated agricultural
land. The Council recommends House Bill
No. 1070 to make permanent the changes enacted
by 1995 Senate Bill No. 2524. The bill eliminates
50 percent of annual gross income from irrigated
land from consideration in computing average
agricultural value per acre for cropland for the
county as determined by the North Dakota State
University Department of Agricultural Economics.

The Council studied tax preferences and im-
pacts of large economic development projects and
the property tax exemption for farm buildings but
makes no recommendation concerning these
studies.

WATER RESOURCES COMMITTEE
The Council studied the state’s water laws
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concerning their effect on the efficient use of water
and their effect on the holders of senior water
rights. The Council makes no recommendation
concerning this study.

The Council studied the financing and funding
needs for development and completion of the state’s
water resources infrastructure and methods for
development of a program to provide financing and
funding of water supply facilities in this state. "The
Council recommends House Bill No. 1071 to

provide for a statewide water

development
program funded by a $41,669,450 general fund
appropriation; House Bill No. 1072 to provide a
contingent plan for construction of an outlet from
Devils Lake to the Sheyenne River; Senate Bill
No. 2050 to create the Devils Lake Basin Water
Authority; and House Bill No. 1073 to establish a
water supply for eastern North Dakota as a critical
priority.
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Honorable Edward T. Schafer
Governor of North Dakota

Members, 55th Legislative
Assembly of North Dakota

I have the honor to transmit the Legislative Council’s report and recommendations of 21 interim
committees, the Advisory Commission on Intergovernmental Relations, and the Regulatory
Reform Review Commission.

Major recommendations include proposals for welfare reform, a permanent moratorium on the
construction of long-term care beds, Alzheimer’s demonstration projects, improvements for the
state’s information technology program, group health insurance benefit coverage for mental
disorders and substance abuse, the incorporation of income in the equalization factor for the
foundation program for schools, the abolition or consolidation of several state boards and
commissions, joint powers agreements with South Dakota, establishment of an employee
assistance program by the Public Employees Retirement System, a statewide water development
program, a contingent plan for construction of an outlet from Devils Lake, and the restructuring of
the taxation of the telecommunications industry.

The report also discusses committee findings and numerous other pieces of recommended
legislation. In addition, the report contains brief summaries of each committee report and of each
recommended bill and resolution.

Respectfully submitted,

Senator Gary J. éelson

Chairman, North Dakota
Legislative Council
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HISTORY AND FUNCTIONS OF THE NORTH
DAKOTA LEGISLATIVE COUNCIL

1. HISTORY OF THE LEGISLATIVE
COUNCIL

The North Dakota Legislative Council was
created in 1945 as the Legislative Research
Committee (LRC). The LRC had a slow beginning
during the first interim of its existence because, as
reported in the first biennial report, the prevailing
war conditions prevented the employment of a
research director until April 1946.

After the hiring of a research director, the first
LRC held monthly meetings prior to the 1947
legislative session and recommended a number of
bills to that session. Even though the legislation
creating the LRC permitted the appointment of
subcommittees, all of the interim work was
performed by the 11 statutory members until the
1953-54  interim, when other legislators
participated in studies. Although “research” was
its middle name, in its early years the LRC served
primarily as a screening agency for proposed
legislation submitted by state departments and
organizations. This screening role is evidenced by
the fact that as early as 1949, the LRC presented
100 proposals prepared or sponsored by the
committee, which the biennial report indicated
were not all necessarily endorsed by the committee
and included were several alternative or conflicting
proposals.

The name of the LRC was changed to the
Legislative Council in 1969 to more accurately
reflect the scope of its duties. Although research is
still an integral part of the functioning of the
Legislative Council, it has become a comprehensive
legislative service agency with various duties in
addition to research.

II. THE NEED FOR A LEGISLATIVE
SERVICE AGENCY

The Legislative Council movement began in
Kansas in 1933. At present, nearly all states have
such a council or its equivalent, although a few
states use varying numbers of special committees.

Legislative service agencies provide legislators
with the tools and resources that are essential if
they are to fulfill the demands placed upon them.
In contrast to other branches of government, the
Legislative Assembly in the past had to approach
its deliberations without its own information
sources, studies, or investigations. Some of the
information relied upon was inadequate or slanted
because of special interests of the sources.

To meet these demands, the Legislative
Assembly established the North Dakota Legislative
Council. The existence of the Council has made it

possible for the Legislative Assembly to meet the

demands of the last half of the 20th century while
remaining a part-time citizen legislature that
meets for a limited number of days every other
year.
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ITI. COMPOSITION OF THE COUNCIL

The Legislative Council by statute consists of
15 legislators, including the majority and minority
leaders of both houses and the Speaker of the
House. The Speaker appoints five other
representatives, two from the majority and three
from the minority as recommended by the majority
and minority leaders, respectively. The Lieutenant
Governor, as President of the Senate, appoints
three senators from the majority and two from the
minority as recommended by the majority and
minority leaders, respectively.

The Legislative Council is thus composed of
eight majority party members and seven minority
party members (depending upon which political
party has a majority in the Senate), and is served
by a staff of attorneys, accountants, researchers,
and auxiliary personnel who are hired and who
serve on a strictly nonpartisan basis.

IV. FUNCTIONS AND METHODS OF
OPERATION OF THE COUNCIL

Although the Legislative Council has the
authority to initiate studies or other action deemed
necessary between legislative sessions, much of the
Council’'s work results from study resolutions
passed by both houses. The usual procedure is for
the Council to designate committees to carry out
the studies, although a few Council committees,
including the Administrative Rules Committee, the
Employee Benefits Programs Committee, the
Garrison Diversion Overview Committee, and the
Legislative Audit and Fiscal Review Committee,
are statutory committees with duties imposed by
state law.

Regardless of the source of authority of interim
committees, the Council appoints the members
with the exception of a few ex officio members
named by statute. Nearly all committees consist
entirely of legislators, although a few citizen
members are sometimes selected to serve when it is
determined they can provide special expertise or
insight for a study.

The Council committees hold meetings
throughout the interim at which members hear
testimony, review information and materials
provided by staff, other state agencies, and
interested persons and organizations, and consider
alternatives. Occasionally it is necessary for the
Council to contract with universities, consulting
firms, or outside professionals on specialized
studies and projects. However, the vast majority of
studies are handled entirely by the Council staff.

Committees make their reports to the full
Legislative Council, wusually in November
preceding a regular legislative session. The
Council may accept, amend, or reject a committee’s
report. The Legislative Council then presents the
recommendations it has accepted, together with




bills and resolutions necessary to implement them,
to the Legislative Assembly.

In addition to conducting studies, the Council
and its staff provide a wide range of services to
legislators, other state agencies, and the public.
Attorneys on the staff provide legal advice and
counsel on legislative matters to legislators and
legislative committees. The Council supervises the
publication of the Session Laws, the North Dakota
Century Code, and the North Dakota
Administrative Code. The Council has on its staff
the Legislative Budget Analyst and Auditor and
assistants who provide technical assistance to
Council committees and legislators and who review
audit reports for the Legislative Audit and Fiscal
Review Committee. The Council provides
computer services to the legislative branch,
including research and bill drafting capabilities.
The Council also maintains a wide variety of
materials and reference documents, many of which
are not available from other sources.

V. MAJOR PAST PROJECTS OF THE
COUNCIL

Nearly every facet of state government and
statutes has been touched by one or more Council
studies since 1945. Statutory revisions, including
the rewriting of criminal laws, election laws, game
and fish laws, insurance laws, motor vehicle laws,
school laws, and weapons laws have been among
the major accomplishments of interim committees.
Another project was the republication of the North
Dakota Revised Code of 1943, the resulting product
being the North Dakota Century Code.

Government reorganization has also occupied a
considerable amount of attention. Included have
been studies of the delivery of human services,
agriculturally related functions of state
government, centralized state government
computer and microfilm services, and organization
of the state’s charitable and penal institutions, as
well as studies of the feasibility of consolidating
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functions in state government. Unification of the
state’s judicial system and the establishment of a
public venture capital corporation were subjects of
recent studies.

The review of uniform and model acts, such as
the Uniform Probate Code, have also been included
in past Council agendas. Constitutional revision
has been studied several interims, as well as
studies to implement constitutional measures that
have been approved by the voters.

Pioneering in new and untried areas is one
major function of interim committees. The
regulation and taxation of natural resources,
including oil and gas in the 1950s and coal in the
1970s, have been the highlights of several interim
studies. The closing of the constitutional
institution of higher education at Ellendale also fell
upon an interim committee after a fire destroyed
one of the major buildings on that campus. The
expansion of the University of North Dakota
Medical School is another area that has been the
subject of several interim studies.

The Legislative Council has permitted the
legislative branch to be on the cutting edge of
technological innovation. North Dakota was one of
the first states to have a computerized bill status
system in 1969 and, beginning in 1989, the
Legislator's Automated Work Station system has
allowed legislators to access legislative documents
at their desks in the House and Senate.

Perhaps of most value to citizen legislators are
committees that permit members to keep up with
rapidly changing developments in complex fields.
Among these are the Budget Section, which
receives the executive budget prior to each
legislative session. The Administrative Rules
Committee allows legislators to monitor executive
branch department rules and regulations. Other
subjects that have been regularly studied include
school finance, health care, property taxes, and
legislative rules.




ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a
statutory committee deriving its authority from
North Dakota Century Code (NDCC) Sections
54-35-02.5, 54-35-02.6, and 28-32-03.3. The
committee is required to review administrative
agency rules to determine whether:

1. Administrative agencies are properly

implementing legislative purpose and intent.

2. There is dissatisfaction with administrative

rules or statutes relating to administrative
rules.

3. There are unclear or ambiguous statutes

relating to administrative rules.

The committee may recommend rule changes to
an agency, formally object to a rule, or recommend
to the Legislative Council the amendment or repeal
of the statutory authority for the rule. A 1995
amendment to NDCC Section 28-32-03.3 allows the
committee to find a rule void or to agree with an
agency to amend an administrative rule to address
committee concerns, without requiring the agency
to begin a new rulemaking proceeding.

Fee schedules for medical and hospital services
proposed for adoption as administrative rules by
the Workers Compensation Bureau must be
approved by the committee under NDCC Section
65-02-08.

The Legislative Council delegated to the
committee its authority under NDCC Section
28-32-02 to distribute administrative agency
notices of proposed rulemaking and to approve
extensions of time for administrative agencies to
adopt rules and its responsibility under NDCC
Section 28-32-15 to receive notice of appeal of an
administrative agency’s rulemaking action.

Committee members were Representatives
Tom D. Freier (Chairman), Ole Aarsvold, LeRoy G.
Bernstein, Al Carlson, Steve Gorman, Mick Grosz,
Keith Kempenich, Kim Koppelman, Marv
Mutzenberger, Bill Oban, Bob Skarphol, and Rich
Wardner and Senators Larry J. Robinson, Bob
Stenehjem, and Jens Tennefos.

The committee submitted this report to the
Legislative Council at the biennial meeting of the
Council in November 1996. The Council accepted
the report for submission to the 55th Legislative
Assembly.

ADMINISTRATIVE AGENCY
RULES REVIEW

Administrative agencies are those state
agencies authorized to adopt rules under the
Administrative Agencies Practice Act (NDCC
Chapter 28-32). By statute, a rule is an agency’s
statement of general applicability that implements
or prescribes law or policy or the organization,
procedure, or practice requirements of the agency.
Properly adopted rules have the force and effect of
law. A copy of each rule adopted by an
administrative agency must be filed with the office
of the Legislative Council for publication in the

North Dakota Administrative Code (NDAC).

Until 1995, the chairman of the Legislative
Council assigned administrative rules to the
Administrative Rules Committee for review under
NDCC Section 54-35-02.6. The section was
amended in 1995 to provide that it is the standing
duty of the committee to review administrative
rules adopted under NDCC Chapter 28-32. This
allows continuation of the rules review process
initiated in 1979.

As rules were scheduled for review, each
adopting agency was requested to provide the
committee with information on:

1. Whether the rules resulted from statutory
changes made by the most recent regular
session of the Legislative Assembly.

2. Whether the rules are related to any
federal statute or regulation.

3. The rulemaking procedure followed in
adopting the rules, e.g., the type of public
notice given and the extent of public
hearings held on the rules.

4. Whether any person has filed any
complaint with the agency concerning the
rules.

5. Whether a written request for a regulatory
analysis was filed by the Governor or an
agency, whether the rule is expected to
have an impact on the regulated
community in excess of $50,000, and
whether a regulatory analysis was issued.

6. The approximate cost of giving public
notice and holding any hearing on the rules
and the approximate cost of staff time used
in developing the rules.

7. The subject matter of the rules and the
reasons for adopting the rules.

8. Whether a  constitutional  takings
assessment was prepared as required by
NDCC Section 28-32-02.5.

During committee review of the rules, agency
testimony is required and any interested party
may submit oral or written comments.

Current Rulemaking Statistics

The committee reviewed 2,762 rule sections that
were changed from November 1994 through
October 1996. Table A shows the number of rules
amended, created, superseded, repealed, reserved,
or redesignated for each administrative agency
that appeared before the committee.

For more than a decade, committee members
have expressed concern about the volume of
administrative rulemaking. The trend of increased
rulemaking activity was reversed in the most
recent biennial period.

Although rules differ in length and complexity,
comparison of the number of administrative rules
sections affected during biennial periods is one
method of comparing the volume of administrative
rules reviewed by the committee. The following
table shows the number of NDAC sections
amended, repealed, created, superseded, reserved,
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or redesignated during each designated time
period:

Number of
Time Period Sections
July 1979 - October 1980 1,440
November 1980 - August 1982 916
September 1982 - November 1984 1,856
December 1984 - October 1986 1,280
November 1986 - October 1988 2,681
November 1988 - October 1990 2,325
November 1990 - October 1992 3,079
November 1992 - October 1994 3,235
November 1994 - October 1996 2,762

For committee review of rules, the Legislative
Council staff prepares an administrative rules
supplement containing all rules changes submitted
since the previous committee meeting.  The
supplement is prepared in a style similar to bill
drafts, e.g., changes are indicated by overstrike
and underscore. The administrative rules
supplements for the period November 1994
through October 1996 consisted of 3,140 pages of
rules changes. This is a reduction from the
3,809 pages of rules changes considered by the
committee during the previous biennial period.

Many rules changes are mandated by changes
to federal laws or rules. Most rules changes result
from recent statutory changes made by the
Legislative Assembly. Any rule change made to
implement a statutory change must be adopted
within nine months after the effective date of the
statutory change unless an extension is granted.
The committee considered and granted requests
from seven agencies for extensions of time to adopt
rules relating to various topics. Extensions were
approved for the Tax Commissioner for rules
relating to oil extraction tax exemptions for certain
wells, the Secretary of State for boxing rules, the
Water Commission for wetlands drainage rules, the
Superintendent of Public Instruction for
home-based instruction rules, the Gaming
Commission for a rewrite of charitable gaming
rules, the State Personnel Board and Central
Personnel Division of the Office of Management
and Budget for Central Personnel System rules,
and the Oil and Gas Division of the Industrial
Commission for oil and gas regulation rules.

Objections

The committee may file an objection to any
portion of a rule the committee determines to be
unreasonable, arbitrary, capricious, or beyond the
authority delegated to the adopting agency. The
objection must contain a concise statement of the
committee’s reasons for its action. Within 14 days
after the filing, the adopting agency is to respond
to the objection. After receiving the response, the
committee may withdraw or meodify its objection.
An objection shifts the burden of persuasion to the
agency in any judicial action regarding the rule to
establish that the rule objected to is within the
statutory authority delegated to the agency. If the

agency fails to meet this burden, the court must
declare the portion of the rule objected to invalid
and judgment against the agency must include
court costs.

Department of Human Services - Child
Support Guidelines

The Department of Human Services requested
the committee to remove an objection to NDAC
Chapter 75-02-04.1 filed by the committee on
July 25, 1991. The rules in question are child
support guidelines adopted by the department
effective February 1, 1991. The objection was
based on the rules using an “obligor” model and
committee members believed that an “income
shares” model is more equitable. The objection is
described in detail in the 1993 Report of the North
Dakota Legislative Council.

The committee reviewed the background of the
child support guidelines rules in federal law and
North Dakota statutes and rules. The most
significant development since the filing of this
objection was the September 1995 decision of the
North Dakota Supreme Court in Eklund v.
Eklund, 538 N'W.2d 182. In this decision, the
Supreme Court considered an issue regarding the
effect of the objection of the Administrative Rules
Committee to the child support guidelines. The
appellant in the case argued that the Department
of Human Services had not demonstrated in the
court action that the guidelines were within its
delegated authority. The Supreme Court
concluded that the department has clear statutory
authority to establish child support guidelines and
the law does not preclude child support guidelines
based upon the obligor model. The court observed
that legislation that would have established an
income shares model was defeated in 1993, after
the filing of the committee objection. The court’s
ruling means that the burden imposed on the
department by the objection has been met by the
department and the objection is no longer of any
legal significance. After reviewing the Supreme
Court decision, the committee approved a motion to
remove the objection to the child support
guidelines adopted by the Department of Human
Services.

Board of Cosmetology - Services for
Homebound Persons .

The Board of Cosmetology adopted a rule
effective February 1, 1996, to require any person
desiring to provide cosmetology services to
homebound persons to obtain a license from the
board and meet several requirements. Among the
requirements were registration of all clients with
the board office, providing a doctor’s certificate
that the client is homebound, possession of a
manager-operator license, and an initial fee of $75
and a renewal fee of $25 per year.

Committee members pointed out several
concerns with the rule, including that the rule
contradicted 1995 legislation allowing volunteers to
provide cosmetology services in a licensed hospital
or nursing home (NDCC Section 43-11-02). A
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representative of th