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Minutes:

REP. BELTER Opened the hearing.

JOHN WALSTAD, LEGAL STAFF, LEGISLATIVE COUNCIL, Appeared at the hearing to

explain the bill. See attached interium committee report. The interium tax committee
recommended HB 1051, 1052, 1053, and 1054. Mr. Walstad gave a report of all of these bills at
once, see attached reports.

There was no other testimony given regarding this bill.

With no further testimony, the hearing was closed.

COMMITTEE ACTION Tape #2, Side A, Meter O - 1.4

REP. GROSZ Made a motion for a DO PASS.

REP. MICKELSON _Second the motion. MOTION CARRIED.

15 Yes 0 No 0 Absent
REP. GROSZ Was given the floor assignment.

The bill was rereferred to appropriatioms.



FISCAL NOTE

',urn original and 14 copies)

Bill/Resolution No.: Amendment to: HB 1052

Requested by Legislative Council Date of Request: ___3/24/99

I. Please estimate the fiscal impact (in dollar amounts) of the above measure for state general or special funds, counties, cities, and
school districts. Please provide breakdowns, if appropriate, showing salaries and wages, operating expenses, equipment, or other
details to assist in the budget process. In a word processing format, add lines or space as needed or attach a supplemental sheet to
adequately address the fiscal impact of the measure.

Narrative: HB 1052, if enacted as amended, will increase the allowable annual income from $13,500 to $14,000 beginning with the
tax year 2000 for senior citizens and disabled persons eligible for the property tax credit.

2. State fiscal effect in dollar amounts:

1997-99 Biennium 1999-2001 Biennium 2001-03 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures $204,000 $408,000

3. What, if any, is the effect of this measure on the budget for your agency or department:
a.  Forrest of 1997-99 biennium:

(Indicate the portion of this amount included in the 1999-2001 executive budget:)
b For the 1999-2001 biennium:

(Indicate the portion of this amount included in the 1999-2001 executive budget:)
¢.  For the 2001-03 biennium:

4. County, city, and school district fiscal effect in dollar amounts:

1997-99 Biennium 1999-2001 Biennium 2001-03 Biennium
School School School
Counties Cities Districts Counties Cities Districts Counties Cities Districts
S )
Signed: (a5 iy
If additional space is needed -
attach a supplemental sheet. Typed Name: Kathryn L. Strombeck
Department: Tax
Date Prepared:___March 25, 1999 Phone Number: 328-3402




FISCAL NOTE

‘etum original and 10 copies)

Bill/Resolution No.: HB 1052 Amendment to:

Requested by Legislative Council Date of Request: 12-10-98

1. Please estimate the fiscal impact (in dollar amounts) of the above measure for state general or special funds, counties, cities, and
school districts. Please provide breakdowns, if appropriate, showing salaries and wages, operating expenses, equipment, or other
details to assist in the budget process. In a word processing format, add lines or space as needed or attach a supplemental sheet to
adequately address the fiscal impact of the measure.

Narrative: HB 1052, if enacted, will increase the allowable annual income from $13,500 to $14,000 beginning with tax year 1999
for senior citizens and disabled persons eligible for the property tax credit.

There is no fiscal impact to counties, cities and school districts because the state reimburses the reduction in property tax revenue

caused by the tax credit.
2. State fiscal effect in dollar amounts:
1997-99 1999-2001 2001-03
Biennium Biennium Biennium
General Fund Other Funds General Fund Other Funds General Fund Other Funds
Revenues 0 0 0 0 0 0
Expeadiinres 0 0 $408,000 0 $408,000 0
’ What, if any, is the effect of this measure on the budget for your agency or department:
a. Forrest of 1997-99 biennium: 0
(Indicate the portion of this amount included in the 1999-2001 executive budget:)
b. For the 1999-2001 biennium: 0
(Indicate the portion of this amount included in the 1999-2001 executive budget:)
c. For the 2001-03 biennium: 0
4. County, city, and school district fiscal effect in dollar amounts:
1997-99 1999-2001 2001-03
Biennium Biennium Biennium
School School School
Counties Cities Districts Counties Cities Districts Counties Cities Districts
0 0 0 0 0 0 0 0 0

signed: 277y [ Jite LUy
If additional space is needed j

attach a supplemental sheet. Typed Name: Kathryn L. Strombeck
Department: Tax
Date Prepared:___1-5-99 Phone Number: 328-3402
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REPORT OF STANDING COMMITTEE (410) Module No: HR-08-0576
January 14, 1999 8:43 a.m. Carrier: Grosz
Insert LC:. Title:.

REPORT OF STANDING COMMITTEE
HB 1052: Finance and Taxation Committee (Rep. Belter, Chairman) recommends DO
PASS and BE REREFERRED to the Appropriations Committee (15 YEAS, 0 NAYS,
0 ABSENT AND NOT VOTING). HB 1052 was rereferred to the Appropriations
Committee.

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 HR-08-0576
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1999 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HOUSE BILL 1052
‘ House Appropriations Committee
U Conference Committee

Hearing Date JANUARY 20, 1999

Tape Number Side A Side B Meter #
ONE X 0.1-7.0
/ N
Committee Clerk Signat\@sm%%
Minutes: /

A BILL for an Act to amend and reenact section 57-02-08.1 of the North Dakota Century Code,
relating to income limitations to qualify for the homestead credit for persons sixty-five years of
age and older with limited income; and to provide an effective date.

1A: 0.0 - .5 Chairman Dalrymple called the meeting to order with all appropriation committee members
present.

1A: .5 - 3.3 Barry Hasti, North Dakota Dept. of Tax, reviewed HB1052. This bill would increase the
amount of allowable income from $13,500 to $14,500. Subsection a through e would allow more benefits
to current applicants. The fiscal impact of the bill is $408,000 increase for the biennium. The cost of the
entire program is $4,500,000 as stated in the governor’s budget. The political subdivisions grant the credit
to the applicants and are reimbursed for revenue they forgo from the state. The other part of the program
is a direct refund for the renters who qualify. The formula is 20% of the rent represents the property tax
and 4% of the applicant’s income is an appropriate share of the property tax. A maximum payment to
applicants of $240.00 in any one year.

1A:3.3 -3.5 Chairman Dalrymple asked when the last time the state changed these levels. Mr. Hasti
stated it was about 5 years.

1A:3.5 - 5.4 Rep. Delzer asked for an explanation on the fiscal note. Mr. Hasti stated the 1500 or so
applicants in the department’s database using the program.. The media income for the applicants of this
program is $6500.00 for the 7000 homeowners. The department did a sample of the applicants and
recalculated the formula and the % of change was applied to the total cost of the program. Rep. Delzer
inquired as to the income levels of the sampling of homeowners and renters and if the percent of
homeowner’s income was under $8,000. Mr. Hasti stated there was no difference between homeowner’s
and renter’s income.

1A:5.5 - 6.0 Chairman Dalrymple inquired as to the trend of payout over the last five years. Mr. Hasti
stated that all over trend is downward, the number of applicants is downward but the payment per
applicant is increasing.

1A:6.0 - 6.8 Rep. Delzer inquired as to the historical use of the tax credit. Mr. Hasti the number of
applicants has decreased over the last five years.

1A:6.8 - 7.0 Chairman Dalrymple closed the fiscal hearing on 1052.




1999 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. 1052

. House Appropriations Committee

O Conference Committee

Hearing Date 2/9/99
Tape Number Side A Side B Meter #
2 X 33.0-36.0
Z
Committee Clerk Signature /:/4/( /[ﬂ/l/\ %/@b
/
Minutes:

Chairman Dalrymple opened the hearing on HB 1052 in the Roughrider Room and gave a brief
explanation.

(33.6) Rep. Timm moved a DO PASS, which was seconded by Rep. Aarsvold.

. HB 1052 was carried as a DO PASS motion, and the hearing was closed.
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REPORT OF STANDING COMMITTEE (410) Module No: HR-27-2437
February 10, 1999 11:06 a.m. Carrier: Timm
Insert LC:. Title:.

REPORT OF STANDING COMMITTEE
‘ HB 1052: Appropriations Committee (Rep. Dalrymple, Chairman) recommends DO PASS

(17 YEAS, 3 NAYS, 0 ABSENT AND NOT VOTING). HB 1052 was placed on the
Eleventh order on the calendar.

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 HR-27-2437
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1999 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB1052
Senate Appropriations Committee

O Conference Committee

Hearing Date February 24, 1999

Tape Number Side A Side B Meter #
2 X 1600-3015
3/23/99 1 X 493-870
Committee Clerk Signature %\/ / %%W/
d
Minutes:

‘ SENATOR NETHING: Opened hearing on HB 1052; A BILL FOR AN ACT TO AMEND
AND REENACT SECTION 57-02-08.1 OF THE NORTH DAKOTA CENTURY CODE,
RELATING TO INCOME LIMITATIONS TO QUALIFY FOR THE HOMESTEAD CREDIT
FOR PERSONS SIXTY-FIVE YEARS OF AGE OR OLDER WITH LIMITED INCOME;
AND TO PROVIDE AN EFFECTIVE DATE.

BARRY HATTI: State Supervisor of Assessments and Director of Property Tax Division of the
Office of the State Tax Commissioner (tape 2, side A, meter 1600 - 1940). HB1052 is an interim
study that came from the interim committee. This increases the income bracket for each of the
various income brackets so the maximum income for a senior citizen or disabled person to be
eligible for the Homestead Credit goes from $13,500 to $14,000 per year. That is income after
out-of-pocket medical expenses are deducted. The reason I am here this morning is to talk about
the fiscal effects. We took a sampling of the homeowners that received a credit and we took the
entire universe of the renters that received a refund as the database for estimating the fiscal
effects of this bill, and the biggest fiscal effect is not by adding those people between $13,500
and $14,000 income. But the biggest fiscal effect is caused by that increase of $500 per bracket.
Instead of a maximum income of $7,500 in order to get the 100% reduction, that goes to $8,000.
There is some additional benefits that are available to those that are already receiving the

Homestead Credit and that is the major impact for the fiscal effect that we presented with this
bill.




Page 2

Senate Appropriations Committee
Bill/Resolution Number HB1052.1lwp
Hearing Date February 24, 1999

JOHN WALSTAD: Legislative Counsel, not for or against, I served as counsel to Interim
Taxation Committee (tape 2, side A, meter 1945 - 2315). HB1052 was part of a property tax
relief study that the Taxation Committee did during the last interim, and this is really a property
tax relief provision. It increases by $500 in each of the income categories that exist under
existing law. The limitations that apply to qualify for the Homestead Credit. Persons who are 65
and over or disabled with a limited income, qualify to that credit, and depending on where the
person’s income falls including the spouse’s income, the credit provides for a reduction in
taxable valuation of a homestead. At the top end, the greatest credit available is for a person
whose income is not in excess of $8,000. That person receives a maximum reduction of $2,000
of taxable valuation. That does not sound like a great deal, but remember that taxable valuation
is about a $45,000 market value reduction this $2,000 taxable value reduction. The reason for
that is we have true and full value, assessed value is half of that, taxable value is 9% of 50%, so it
is 4.5% and that is how you go from $2,000 to $45,000 on what the actual affect of this is. Then,
on the high end, the reduction is $400 of taxable valuation about $9,000. So that is what the
valuation is and then, with regard to Senator St. Aubyn’s question about the $500 increase, why
that number was chosen, it was not statistically generated. It was chosen because it is up to the
next $500 increment.

SENATOR NETHING: What kind of history have we had since we started this program? Has
there been increments all the time?

JOHN WALSTAD: That’s correct, since I have been here, we have increased, legislatively, the
schedule of valuations on 4 or 5 occasions over the last 9 sessions. It does not automatically
happen, but a member of the legislative assembly recognizes the income limits and puts
legislation in for an increase.

SENATOR BOWMAN: With our good economy, why do we need to increase that?

JOHN WALSTAD: The $13,500 limit is combined income from all sources; Social Security
benefits, public assistance, etc. If the individual and his spouse have income that is $13,501,
they get nothing. The dollar amount stays until the legislature changes it.

SENATOR ANDRIST: When was the last adjustment?

JOHN WALSTAD: I am not sure, I think it was 4 years ago, the 1995 session.

SENATOR ANDRIST: Was it adjusted $500 at that time?

JOHN WALSTAD: It went from $12,500 to $13,500. Prior to that, it was six years since it was
adjusted. So that is why the increase was more.

SENATOR NETHING: This impact of $408,000, as I understand, that is money that we pay
back to the counties, cities, and school districts?



Page 3

Senate Appropriations Committee
Bill/Resolution Number HB1052.1wp
Hearing Date February 24, 1999

JOHN WALSTAD: Yes, there is no impact to the political subdivisions from this legislation
because the amount of the credit is repaid by the state. The appropriation is provided to the tax
commissioner each session to make those payments to political subdivisions.

SENATOR NAADEN: What percentage of those eligible actually use this?

JOHN WALSTAD: [ am not sure that everyone who is eligible claims this. I would guess there
is some problem that people don’t know it is available to them or don’t know they qualify.
Maybe they don’t want to claim it. That is why the language was changed from “shall receive”
to “is entitled to receive”. When it says shall, it means that it has to be whether they claim it or
not.

SENATOR SOLBERG: This $408,000, is this an addition to the governor’s proposed budget?
Also, there is $250,000 that was taken off, was that special funds?

ALLEN KNUDSON: The special funds were housing finance agency reserves. They have been
appropriated for the last three bienniums. They spend very little from those reserves and I am
not sure why OMB removed them.

DAVE KRABBENHOFT: OMB, we took them out because when Allen said they were not
being used and it did not look like they were going to need them this time, is why we eliminated
them.

SENATOR SOLBERG: Is the $408.,000 in addition to the governor’s budget?
DAVE KRABBENHOFT: That is correct.

MARK JOHNSON: [ just want to make one note on this program and the value of it (tape 2,
side A, meter 2833-2900). This is to try and keep elderly in their homes and this program you
need to keep that in perspective. I dollars spent here are keeping these people from probably
going to other alternative care that is more expensive. That is why this whole thing started years
and years ago, was to try and maintain them in their home as long as they can and if this tax
exemption allows them to do that. I thought I should let the committee know.

SENATOR ANDRIST: How does the rental part of this come in? How does it affect people
who live in low-income rental housing, are they qualifying for any exemption under this?

ALLEN KNUDSON: There is a rental assistance as well. There is a formula that is taken into
play, I think up to 20% of the annual rent, they can get reimbursement for. On page 3, lines 19 -
20.

SENATOR NETHING: Closed hearing on HB1052.



Page 4

Senate Appropriations Committee
Bill/Resolution Number HB1052.1lwp
Hearing Date February 24, 1999

3/23/99
Tape 1, Side A, Meter 493-870
SENATOR NETHING: Reopened the hearing on HB1052.

SENATOR NETHING: Passed out a chart describing the years the Homestead Property Tax
Credits increased.

SENATOR TOMAC: Presented and explained the amendment he offered.
SENATOR NETHING: Called for the motion on the amendment to HB1052.
SENATOR TOMAC: Moved a Do Pass on the amendment to HB1052.
SENATOR HOLMBERG: Seconded the motion.

ROLL CALL: UNANIMOUS VOICE VOTE.

SENATOR HOLMBERG: Moved a Do Pass as amended on HB1052.
SENATOR ANDRIST: Seconded the motion.

ROLL CALL: 14 YEAS; 0 NAYS; 0 ABSENT & NOT VOTING.
CARRIER: SENATOR TOMAC

SENATOR NETHING: Closed the hearing on HB1052.
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REPORT OF STANDING COMMITTEE (410) Module No: SR-52-5423
March 23, 1999 3:24 p.m. Carrier: Tomac
Insert LC: 90206.0202 Title: .0300

REPORT OF STANDING COMMITTEE

HB 1052: Appropriations Committee (Sen. Nething, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(14 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1052 was placed on the
Sixth order on the calendar.

Page 4, line 23, replace "1998" with "1999"

Renumber accordingly

STATEMENT OF PURPOSE OF AMENDMENT:

DEPARTMENT 127 - TAX DEPARTMENT

SENATE - This amendment changes the effective date of the bill from being effective for

taxable years beginning after December 31, 1998, to being effective for taxable years
beginning after December 31, 1999.

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 SR-52-5423
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competition. The CCMH for North Dakota was relatively
stable at $8.29 in 1991 and $8.32 in 1996. Other states
in the region have experienced declines in CCMH
because of importation of subbituminous coal from
Wyoming at a greatly decreased cost. The CCMH in
Nebraska has decreased from $8.72 in 1991 to $7.88 in
1996. Each state in this region has experienced a
decrease in CCMH from 1991 to 1997 except North
Dakota, which has experienced an increase of
5.7 percent. This compares with decreases of
34.9 percent for Nebraska, 33.1 percent for Missouri,
28.3 percent for South Dakota, and 19.5 percent in the
national average CCMH.

Lignite productivity has remained stable from 1992 to
1996. During that time period productivity for subbitumi-
nous coal has increased 49.1 percent, leading to a cost
reduction of 21.3 percent. Increased productivity in
subbituminous coal is attributable to thicker seams of
coal, less overburden to remove and replace, larger
mines, and improved equipment for subbituminous
mining operations.

Another very significant edge for subbituminous coal
competitiveness has been deregulation of rail rates,
which has substantially reduced shipping costs for coal.
Unit trains increased the number of tons that may be
shipped. Greater density of track and improved rail tech-
nology have also increased the ability to ship coal.

Dr. Ramsett said it is important to remember that
North Dakota tax and regulatory policy for the coal
industry is not what has created the current economic
problems faced by the lignite industry. He said price
reductions in subbituminous coal and transportation
costs have been so significant that they are responsible
for the competitive crisis faced by the industry. He said
these events have focused attention on taxation policy
because close competitive pricing of coal and electricity
produced from coal depends on several variables and
very small pricing differences spell success or failure in
competition in the open market.

Dr. Ramsett said the continued reductions in the price
of delivered subbituminous coal have made it feasible to
burn subbituminous coal in North Dakota power plants.
He said this fact must be remembered in North Dakota
coal taxation and regulatory policymaking. He said
North Dakota tax policy was established based on a coal
industry that mines lignite coal at the generation plant
and produces electric power for sale. He said continua-
tion of current trends will result either in a gradual loss of
market share for the electric utility industry or increased
use of subbituminous coal in North Dakota power plants.
He said either result would cause a reduction in mining
of lignite coal in North Dakota. Dr. Ramsett said it might
make sense to shift reliance from the coal severance tax
to a tax on electric power production, which would
generate tax revenues whether the source of generation
is lignite or subbituminous coal.

319

Testimony

North Dakota Lignite Energy Council representatives
said Or. Ramsett's report underscores that the lignite
industry is in a fiercely competitive war in the market-
place. Because Dr. Ramsett's report was received late
in the interim, Lignite Energy Council representatives
made no recommendation to the committee but stated
their intention to work with the Governor, legislators,
political subdivisions, and the industry to develop a legis-
lative approach for consideration during the 1999 legisla-
tive session.

Lignite Energy Council representatives reviewed the
economics of using Wyoming coal in North Dakota. The
price of Wyoming coal is $3.12 per ton compared to
$10.56 per ton for lignite at the plant. The Wyoming coal
would be subject to transportation costs of $8.02 per ton
plus the new North Dakota sales tax for imported coal of
$1.02 per ton. This comparison indicates a total cost of
Wyoming coal of $12.16 per ton versus a cost of $10.56
per ton for lignite. The fact that a ton of lignite is less
expensive may be misleading. A more realistic measure
of actual cost is converting the cost of coal to a price per
million BTUs produced. On this basis, the cost of North
Dakota lignite is 78 cents per million BTUs compared to
72 cents per million BTUs for Wyoming coal delivered to
the Leland Olds Station in North Dakota. Given this
comparison, subbituminous coal is not merely competi-
tive but actually lower in price than lignite coal for
burning in North Dakota power plants. Another signifi-
cant consideration is that subbituminous coal burns with
substantially lower levels of sulfur dioxide and nitrate
oxide, which means that blending of subbituminous coal
with lignite coal for burning in the future may become
environmentally significant if air standards become more
stringent.

Conclusion
The committee makes no recommendation regarding

the lignite iliw study.
ARITABLE ORGANIZATIONS’

PROPERTY TAX EXEMPTION STUDY
Background
Constitutional and Statutory Provisions

The Constitution of North Dakota provides in
Article X, Section 5 that “. . . property used exclusively
for schools, religious, cemetery, charitable or other
public purposes shall be exempt from taxation.”

The study resolution focuses only on the charitable
organization property tax exemption under NDCC
Section 57-02-08(8). North Dakota Century Code
Section 57-02-08(8) provides an exemption for:

All buildings belonging to institutions of public
charity, including public hospitals and nursing
homes licensed pursuant to section 23-16-01
under the control of religious or charitable insti-
tutions, used wholly or in part for public charity,




together with the land actually occupied by
such institutions not leased or otherwise used
with a view to profit . . . .

Most property tax exemptions provided by the Legis-
tive Assembly do not apply to land. The Constitution of
orth Dakota , Article X, Section 5 provides that“. .. The
legislative assembly may by law exempt any or all
classes of personal property from taxation and within
the meaning of this section, fixtures, buildings and
improvements of every character, whatsoever, upon land
shall be deemed personal property. . . ." (emphasis
added) This constitutional authority of the Legislative
Assembly does not include providing an exemption for
land upon which buildings are located. However, the
same section of the constitution provides that the “prop-
erty” used exclusively for charitable purposes shall be
exempt from taxation. Because this provision is not
limited to personal property, it appears both real and
personal property of charities is intended to be exempted
by the constitutional provision.

Unity of Ownership and Use
The statutory requirement that buildings and land, to
be exempt, must be property “belonging to" institutions of
public charity requires that the property must be owned
by the institution of public charity to be eligible for the
exemption and ownership by an individual renders prop-
erty ineligible for the charitable property tax exemption.
Vacant lots owned by institutions of public charity are not
xempt because they are not “actually occupied” by the
‘\aritable institution.
In  Riverview Place, Inc. v. Cass County,
448 N.W.2d 635 (N.D. 1989), the Supreme Court of
North Dakota said:

[Tlhe determination of whether an institution
falls within the exemption is, essentially, a two-
step process in which it must be determined
“whether the organization claiming the exemption
is in fact a charitable one, and whether the prop-
erty on which the exemption is claimed is being
devoted to charitable purposes.” . . . ownership of
the property in question by an institution of public
charity does not, by that fact alone, exempt the
property from taxation . . . it is the use made of
the property . . . which determines whether the
property is exempt from taxation. [emphasis in
text] The property’s use must be devoted to chari-
table purposes and it must actually be used in
carrying out the charitable purposes of the organi-
zation claiming the exemption.

Use With a View to Profit
In Riverview Place, the Supreme Court of North
Dakota said:
.. . When a charitable organization charges a
fee for its services and operates at a small net
profit which is reinvested back into the

320

organization’s charitable operations, those facts
do not automatically disqualify the entity's property
from an exemption on the basis that it was oper-
ated “with a view to profit,” as the concept of
charity encompasses “something more than mere
almsgiving” and therefore a "benevolent associa-
tion is not required to use only red ink in keeping
its books and ledgers.”

The following conclusions have been reached in
application of the exemption by the Attorney General and
the Tax Commissioner:

1. Only the amount of land tnat is reasonably
required for a site for the buildings and improve-
ments used for charitable purposes is eligible
for the exemption. Excéss land used to pasture
cattle is “used with a view to profit.”

The meaning commonly given to “not used with
a view to profit” is that no individual stockholder
or investor will receive any kind of profit or gain
or dividend from the operation of the charity. It
does not mean that the charity cannot make
some type of charge for certain services.
Occasional rental of property owned by a public
charity and rented for nonexempt purposes
does not destroy the tax-exempt status of the
property.

If a charitable organization leases a building to
another charitable organization at rent substan-

tially below market rental rates so as to consti-.

tute financial assistance to the lessee charitable
organization, then a charitable use by the lessor
can be established.

A used clothing store operated by a public
charity is not exempt because it is used for
profit rather than the charitable uses of the
charitable institution.

Valuation of Exempt of Charitable
Organizations

For many years, state law has required valuation by
assessment officials for all exempt property. However,
assessment officials have generally not assessed that
property. The reason given is that they believe it is more
productive to devote limited time and resources to valua-
tion of taxable property. For this reason, only a limited
amount of information has been available from a few
jurisdictions on values of exempt charitable property.

In 1995 Senate Bill No. 2081, the Legislative
Assembly provided a statutory mechanism to allow the
growth in tax-exempt property to be reflected in the
amount that may be levied by political subdivisions
beginning in 1999, under the reasoning that expanded
amounts of exempt property require additional services
from local governments and levying authority is required
to meet the increased demand. After a 1997 amend-
ment, local assessment officials will be required to estab-
lish valuations for property exempted from taxation as

Property



new or expanding businesses, improvements to
property, property of institutions of public charity, new
single-family residential or townhouse or condominium
property, property used for early childhood services, or
pollution abatement improvements. These valuations
must be in place for taxable year 1999.

Acquisition of Agricultural Land by Nonprofit
Organizations

The Governor vetoed 1997 Senate Bill No. 2385,
which would have prohibited any nonprofit corporation
from acquiring more than 16,000 acres of land in North
Dakota. Proponents of this legislation pointed out the
potential damage to tax bases of political subdivisions
when large amounts of property are removed from the
tax rolls and the loss of local economic activity when
agricultural land is removed from production. The
Governor stated in his veto message that these are valid
public policy concerns. The Governor stated that he had
initiated a process to carefully consider this issue, and
one of the main objectives of this process is to develop
agreement regarding “how much is enough” for entities,
such as the Nature Conservancy, North Dakota
Wetlands Trust, United States Fish and Wildlife Service,
and other organizations.

Legal Basis for Limiting Land Acquisition

Attempts to limit alienation and acquisition of property
require examination of legal authority regarding the
power of states to limit the amount of property that may
be acquired by nonprofit organizations.

The 14th Amendment to the United States Constitu-
tion provides in part that state law may not deprive any
person of life, liberty or property, without due process of
law.

It is necessary to balance the unfettered right to
ownership and use of property against the public
interest. There are situations in which the interest of the
general welfare of the public will outweigh the objectives
of an individual or corporation in ownership or use of
property. Although there is no court decision on the
precise issue of whether a state may limit the acreage of
property that may be owned by a nonprofit organization,
it appears from existing legal authority that:

1. The due process clause of the 14th Amendment
of the United States Constitution protects the
right to acquire, possess, and use property.

2. Corporations are entitled to protection of the
due process clause in their property rights.

3. The constitutional right of property is not abso-
lute and is subject to restraint under the exer-
cise of the police power.

4. In reviewing exercise of the police power, courts

will not substitute their judgment for that of the
legislature unless it clearly appears that the
actions of the legislature have no just founda-
tion in reason or necessity.
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5. The legislature may not, under the guise of the
police power, arbitrarily interfere with private
property or impose unusual or unnecessary
regulations on it.

In a challenge to the North Dakota corporate farming
law, the United States Supreme Court upheld the
authority of North Dakota to exclude corporations from
ownership of farm property. The United States Supreme
Court said “the Fourteenth Amendment does not deny to
the state power to exclude a foreign corporation from
doing business or acquiring or holding property within it."
Asbury Hospital v. Cass County, 326 U.S. 207, 66 S. Ct.
61, 90 L. Ed. 6, (1945).

Although no discussion of the due process clause
was included, the United States Supreme Court upheld
an Act of Congress prohibiting religious and charitable
corporations from acquiring or holding real estate
exceeding a specified value in Church of Jesus Christ of
Latter Day Saints v. United States, 136 U.S. 1, 10 S. Ct.
792, 34 L. Ed. 478, (1890).

Questions may arise about the right of a landowner to
freely choose the party to whom the owner wishes to
convey property. It has been held that the owner of
property does not have a fundamental right to freely
alienate property. Northwestern Life Insurance
Company v. Commodore Cove Improvement District,
678 F.2d 24 (5th Cir. 1982).

State Limits on Charitable Property Tax Exemptions

Property tax exemptions originated at a time when
churches conducted most educational and charitable
activities. Because these activities were operated by
churches and relieved government of the cost of
performing some services or obligations, there was little
controversy when property tax exemptions were written
into states’ constitutions and laws. As other organiza-
tions began to offer these services, exemptions were
extended to these new activities. However, modern
operation of charitable organizations has changed so
that they sometimes compete with businesses run on a
for-profit basis. A 1990 United States Government
Accounting Office report prepared for the House Select
Committee on Aging noted these changes and observed
that nonprofit hospital goals most often relate to
increasing the share of patients within market areas,
mirroring the goals of investor-owned institutions.
Several observers have suggested that granting and
retaining charitable exemptions in the modern political
environment have more to do with political clout than
benefits to the public and government. The changing
nature of charitable organization operation is one of the
factors that led assessment officials to more closely
scrutinize application of exemptions. Another factor
leading to increased scrutiny of claims for exemptions is
the proliferation in tax-exempt real property and resulting
tax burden shifted to other taxpayers, who voice growing
displeasure with property tax levels.



1985 Court Decisions

The Supreme Courts of Utah and Pennsylvania
decided cases in 1985 which gained national attention
egarding property tax exemption application for hospi-
Is. The Utah Supreme Court (Utah County v. Inter-
ountain Health Care, Inc., 709 P.2d 265 (1985))
concluded that two hospitals whose exempt status had
been challenged by local assessors lacked sufficient
charitable attributes to qualify for property tax exemption.
The Pennsylvania Supreme Court (Hospital Utilization
Project v. Commonwealth, 487 A.2d 1306 (1985))
concluded that a jointly owned hospital support facility
was not an institution of purely public charity. The Penn-
sylvania decision involved application of a sales tax
exemption, but the same standards apply to property tax
exemptions in Pennsylvania so the decision meant the
facility lost its exempt property tax status.

The Utah Supreme Court modified a six-factor stan-
dard from the Minnesota Supreme Court (North Star
Research Institute v. County of Hennepin, 236 N.W.2d
(1975)) and laid out the factors to be weighed in deter-
mining whether a particular institution is using its prop-
erty exclusively for charitable purposes.

The Pennsylvania case did not involve a hospital.
The Hospital Utilization Project was established by an
association of hospitals to prepare a statistical abstract
of patient information for all the hospitals in the area.
The court found the project not to be charitable in nature.
The court established criteria to determine that an entity
is a purely public charity if it:

‘ 1. Advances a charitable purpose;
2. Donates or renders gratuitously a substantial
portion of its services;

3. Benefits a substantial and indefinite class of
persons who are legitimate subjects of charity;

4. Relieves the government of some of its burden;
and

5. Operates entirely free from private profit motive.

Developments in Utah

After Intermountain Health Care, the Utah hospital
industry prevailed upon the legislature to propose a
constitutional amendment specifically granting a property
tax exemption for nonprofit hospitals and nursing homes.
Despite an extensive campaign by nonprofits, the
measure was defeated by the voters in 1986.

A 1986 decision of the Supreme Court of Utah
supplemented the guidelines from Intermountain Health
Care. The Utah Tax Commission found that the guide-
lines after the court decisions did not produce objective
standards to apply to particular fact situations. The Tax
Commission conferred with county assessors, other
county representatives, representatives of nonprofit
hospitals and nursing homes, and representatives of for-

ofit hospitals and conducted a series of public
arings. The Tax Commission adopted standards for
etermining applicability of property tax exemptions for
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hospitals and nursing homes and the standards were
reviewed and approved by the Utah Supreme Court.
The six standards adopted are as follows:

1. The institution must be organized on a nonprofi
basis and the property in question must be dedi-
cated to its charitable purpose.

The institution must demonstrate that net earn-
ings and donations do not inure to the benefit of
any private shareholder or individual.

The institution must provide open access to
medical services regardless of race, religion,
gender, or ability to pay and must provide
evidence of its efforts to inform the public of its
open access policy and of the availability of
services for the indigent.

The institution must maintain a “charity plan”
and must have a governing board consisting of
a broad-based membership, operate in an open
atmosphere, and meet at least annually to
address the needs of the community.

The institution must enumerate and total various
ways in which it provides unreimbursed service
to the community according to specified meas-
urement criteria. The value of unreimbursed
care to indigent patients must be measured by
the hospital's normal billing rate, reduced by the
average of reductions provided to all patients
who are not covered by government entitiement
programs, plus expenses directly associated
with special indigent clinics. The total of unre-
imbursed service must exceed for each year
what would otherwise be the institution's prop-
erty tax liability for the year.

Satellite facilities of an institution are entitled to
an exemption if it is shown that these facilities
enhance the institution's charitable mission.

Developments in Pennsylvania

Pennsylvania experienced 12 years of litigation in the
wake of Hospital Utilization Project. Assessment officials
and representatives of charitable organizations have
been involved in frequent disputes over application of the
five-point standards announced by the Pennsylvania
Supreme Court in the Hospital Utilization Project. The
Commonwealth Court of Pennsylvania has issued a
series of decisions denying exemptions for hospitals,
nursing homes, private schools, a religious publishing
company, a residential program for troubled youth, and a
Head Start program. In an effort to end the cycle of liti-
gation and uncertainty, Pennsylvania charities sought a
legislative solution that would provide clear, objective
standards for determining what is an institution of purely
public charity.

Pennsylvania 1997 House Bill No. 55 was passed
and was signed by the Governor on November 26, 1997.
The bill established five detailed criteria to determine
what qualifies as a purely public charity:



1. The institution must advance a charitable
purpose. This criterion is satisfied if the institu-
tion is organized and operated primarily to fulfill
any of six listed purposes.

The institution must operate entirely free from
private profit motive. Without regard to whether
the institution's revenues exceed expenses, this
criterion is satisfied if four listed criteria are met.
The institution must provide a community
service by donating or rendering gratuitously a
substantial portion of its services. This criterion
is satisfied if the institution benefits the commu-
nity by meeting one of seven detailed
standards.

The institution must benefit a substantial and
indefinite class of persons who are legitimate
subjects of charity. “Legitimate subjects of
charity” is defined as individuals unable to
provide themselves with what the institution
provides for them. The bill specifically disquali-
fies any organization not recognized as exempt
under Section 501(c)(3) of the Internal Revenue
Code and certain institutions otherwise qualified
under Section 501(c)(3) of the Internal Revenue
Code.

The institution must relieve the government of
some of its burden. This criterion is satisfied if
the institution meets any one of six criteria.

The bill provides a rebuttable presumption of exemp-
tion for institutions that were exempt under prior law but,
for institutions having annual program service revenue of
$10 million or more, the presumption applies only if the
institution has a voluntary agreement with a political
subdivision. A voluntary agreement consists of making
voluntary contributions to a political subdivision in the
nature of payments in lieu of taxes.

The bill states that it is the policy of the State of Penn-
sylvania that institutions of purely public charity may not
use their tax-exempt status to compete unfairly with
small business. The bill prohibits an institution of public
charity from funding, capitalizing, guaranteeing indebted-
ness for, leasing obligations of, or subsidizing a commer-
cial business unrelated to the institution's charitable
purpose. A broad range of exceptions are provided for a
commercial business intended only for use of
employees, staff, alumni, facility, members, students,
clients, volunteers, patients, or residents or if the
commercial business results in incidental or periodic
sales rather than permanent and ongoing sales.

Committee Considerations
A North Dakota Long Term Care Association repre-
sentative said 90 percent of the 88 long-term care facili-
ties in the state are operated on a nonprofit basis. The
representative said the association recognizes the bene-
fits of services provided by political subdivisions. The
association representative said it should be remembered

that payment of property taxes, if required by law, might
not be allowed from some funds received by nursing
homes, and if property taxes are to be paid, state reim-
bursement to nursing homes may have to be increased
accordingly.

Assessment officials expressed concerns about the
charitable organizations exemption. One difficulty is
determining whether property qualifies and another is
dealing with public concerns about possible unfair
advantages exempt property provides in competing with
taxable property. Assessment officials described the
statutory exemption as requiring a great deal of legal
interpretation, which can result in differences in admini-
stration within and across jurisdictions. Another growing
problem is how to approach assessment for hospitals,
YMCASs, and other organizations providing an expanded
range of services in recent years. These expanded
activities generate complaints from private businesses
about unfair competition being fostered by a property tax
exemption. Assessment issues can become extremely
complicated when a property is used for charitable
purposes and nonexempt activities. This requires a
partial assessment against the property, which becomes
difficult when there is mixed usage of certain areas.

A representative of the North Dakota Healthcare
Association said nonprofit entities are required by
Internal Revenue Code standards to not use earnings or
donations to benefit private shareholders or others simi-
larly situated; to not pay compensation to directors, offi-
cers, and employees based solely upon financial
performance of the organization; and to use any excess
revenues to further the organization’s nonprofit purposes
or fund other nonprofit organizations. The association
representative suggested that adding criteria to define
charitable activities can become extremely complex and
lead to an unworkable, narrow test that becomes an
accounting exercise and does not adequately address
the range of activities engaged in by nonprofit
organizations.

A representative of the Nature Conservancy stated
opposition to limiting ownership of property in North
Dakota by nonprofit organizations. The Nature Conser-

“vancy pays property taxes on all of its property in the
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state, although the property is exempt by law. The
organization is very selective in the property it acquires
in the state and seeks to acquire property only having
rare, threatened, or endangered species or natural
communities. Nearly all of the grasslands owned by the
Nature Conservancy are under active grazing.

The committee considered a bill draft patterned after
1997 Pennsylvania law which established specific
criteria to determine what constitutes charitable use of
property for property tax exemption purposes.
Committee members said it would be useful to establish
a workable standard for assessors to fairly distinguish
charitable activities from those that should not be eligible
for property tax exemptions. Committee members were
critical of the approach in the Pennsylvania law as being



too complicated and placing too much emphasis on
tracking revenues and expenses. Committee members
said the Pennsylvania law was obviously directed toward
hospitals and does not adequately address other chari-

(/e organizations.

The committee considered a bill draft that limited the
property tax exemption for property of hospitals to those
areas of a building essential to providing inpatient serv-
ices. Committee members said hospital activities have
changed substantially in recent years, hospitals now
have enormous budgets, and heaith care customers are
now paying for services that did not exist several years
ago like sports medicine, women's health centers,
screening services, and other efforts. These activities
were described as intended to expand operations and
the client base for the hospitals and as encroaching in
areas that should be left to private enterprise.
Committee members did not support the bill draft
approach because of concern about its effect on small
town medical facilities and the difficulty assessment offi-
cials would have to determine which portions of a facility
would be exempt as being essential for inpatient
services.

The committee considered a bill draft that limited a
nonprofit organization to ownership of no more than
16,000 acres of land in this state. Committee members
expressed concern that farm property is being removed
from production by  acquisiton by  nonprofit
organizations, which hurts the local economy and dimin-

ishes the tax base. Committee members said the
&proach in the bill draft did not address legislative
ncerns about protecting the tax base and would
probably depress land prices. Committee members said
legislation should not deprive the owner of property of
the opportunity to sell property to whom the owner
chooses.

Recommendation

The committee recommends House Bill No. 1051 to
allow imposition of special assessments by cities against
exempt property of charitable organizations. The bill
allows a city to establish a special assessment district
composed only of property of charitable organizations.
The bill allows imposition of special assessments by the
governing body of a city for the proportionate share of
costs of police and fire protection and infrastructure
expenditures paid from the budget of the city. The bill
limits the amounts that may be levied against subject
properties based on comparison of the value of those
properties to the value of taxable property in the city.
Committee members said the bill would provide local
flexibility in determining whether and at what level
special assessments would be imposed. The bill gives
cities an option to require charitable organizations to pay
r the value of certain city services in the same manner
y pay special assessments for property
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improvements under existing law, because the services
contribute to the value of the property.

PROPERTY TAX RELIEF STUDY |
Background , ’r>-
Property Tax Liability Determination \Cb//

Property tax liability is determined by multiplying
applicable taxing district mill rates times the taxable
value of the property. Property taxes are collected by
the county and distributed among taxing districts
according to their interests in the revenues.

The mill rate for a taxing district is established
through the budget process. Each taxing district
prepares a proposed budget based on anticipated
expenditures for the upcoming fiscal year. Hearings are
held on the budget and adjustments may be made. The
deadline for amendments to budgets and for sending
copies of the levy and budget to the county auditor is
October 10. From October 10 to December 10 the
auditor prepares tax lists, which must be delivered to the
county treasurer by December 10 and mailed to property
owners by December 26.

The amount budgeted by a taxing district may not
result in a tax levy exceeding the levy limitations estab-
lished by law. Since 1981, state law has allowed political
subdivisions to levy a percentage increase in dollars
over the amount levied in the base year, as an alterna-
tive to the use of statutory mill levy limitations. Most
taxing districts in the state use this optional method of
determining the maximum levy. From 1981 through
1996, taxing districts were allowed a percentage
increase in dollars over the base year levy amount in
dollars. After 1996 NDCC Section 57-15-01.1 allows
taxing districts using the optional method of determining
levy limits to maintain the amount levied in dollars in the
base year, but levies subject to this limit may not be
increased without voter approval. During taxable years
1997 and 1998, an exception is provided for a county,
city, township, or school district eligible for federal funds
on a matching basis as a result of a disaster declared by
the President of the United States to allow an increased
levy in dollars equal to the amount required to match
federal funds, up to an increase of two percent more
than the amount levied in the base year.

The county auditor determines whether the amount
levied by a taxing district is within the statutory limitations
that apply to the district levy and divides the total prop-
erty taxes to be collected for the taxing district by the
taxing district's total taxable valuation. The result is a
percentage that is the mill rate for the district.

Real property must be assessed with reference to its
value on February 1 of each year. All property must be
valued at its true and full value. True and full value is
defined as the value determined by considering any
earning or productive capacity, the market value, and all
other factors that affect the actual value of the property.
For agricultural property, valuation is determined by a



productivity formula. The assessed valuation of property
is 50 percent of true and full value. Taxable valuation of
property is nine percent of assessed valuation for resi-
dential property and 10 percent of assessed valuation for
agricultural, commercial, and centrally assessed
property. Taxable valuation is the amount against which
the mill rate for the taxing district is applied to determine
tax liability for individual parcels of property.

Committee Considerations

In 1960 property taxes accounted for 55 percent of all
taxes collected in North Dakota. In 1992 property taxes
accounted for less than 34 percent of all taxes collected
in North Dakota. From 1960 to 1984, property taxes as a
percentage of all taxes steadily decreased. Taxes
collected by the state were about equal to property tax
collections in 1970. By 1984 the state share of total tax
collections was at 73 percent, a maximum for the period
from 1960 through 1992. Since 1984 the trend has
reversed and property taxes as a share of total tax
collections are increasing.

The relative share of collections among tax types
shifted since 1960. The most notable change is that
property taxes decreased as a percentage of total tax
collections since 1960. The greatest reduction in prop-
erty tax collections occurred after 1969 when personal
property was exempted and eliminated from the local
property tax base. Increases in the sales tax rate and a
business privilege tax were used to offset the loss of tax
revenue resulting from exemption of personal property.
Energy tax collections peaked in 1982 due to high prices
but declined substantially after 1982. The loss in energy
tax revenues after 1982 was replaced by increasing
sales tax and individual income tax revenues. State
sales and use taxes are the dominant force in state and
local tax collections in North Dakota, exceeding property
tax collections. Reliance on sales and property taxes is
heavy, accounting for almost three-fourths of all taxes
collected in North Dakota.

Shares of the total property tax burden for residential
and commercial properties have increased. Agricultural
property owners paid 38.2 percent of statewide property
taxes in 1984 and that percentage . declined to
31.7 percent in 1998 while residential property owners’
share of statewide property taxes increased from
33.2 percent to 38.1 percent in the same period.
Centrally assessed and commercial properties retained
approximately equal shares of the tax burden during that
time period. It appears there has been a shifting of tax
burden from agricultural to residential property, but
examination of county data shows this has not been
uniform in all counties. Only eight counties collect more
property taxes from residential than agricultural property
but because these are the eight highest population coun-
ties, their effect skews statewide comparisons. Lower
population counties still place an extremely high reliance
on property tax revenue from agricultural property.
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During the years 1981 through 1557, statewide agri-
cultural property valuation declined by 1.5 percent while
residential property valuation increased 57.6 percent and
commercial property valuation increased 52.3 percent.
In the years from 1893 through 1997, agricultural prop-
erty had valuation increases of 3.3 percent or less per
year, except for a 9.3 percent valuation increase in 1996.
In the same time period residential property valuations
statewide increased by almost seven percent per year
and commercial property increased approximately
3.5 percent per year. The fact that valuations increase
does not mean that property taxes will increase, because
property tax liability is a function of valuation, rate of tax,
and the mix of property types in the jurisdiction. If prop-
erty taxes in a jurisdiction remain the same, a property's
valuation could increase, but the property tax bill for the
property would go down if the valuation of other property
in the jurisdiction has a greater percentage increase in
value.

The committee reviewed information on major state
and local tax collections to try to determine whether an
abnormal increase has occurred in property taxes in
North Dakota over a period of 20 years. Reliance on
property taxes as a percentage of total tax collections
declined slightly from 1992 through 1997. Property
taxes have shown a steady rate of growth in recent
years, but the increase is slightly less than the increase
for other tax types.

School district property taxes are responsible for
most of the increase in property taxes from 1983 through
1997. In 1983 school districts levied 43 percent of all
property taxes, and in 1997 they accounted for
51 percent of the total. Increases in property tax reliance
across the state have not been uniform, and there is
evidence that tax increases for agricultural property in
certain areas of the state have been more severe than in
other areas.

The committee reviewed information comparing
effective tax rates for various property classifications.
Effective tax rate is calculated by dividing the amount of
property tax by the market value of the property. The
purpose of the comparison is to determine whether prop-
erty taxes are increasing or decreasing more than the
market value of property. A higher effective tax rate
means a higher property tax compared to market value.
The 1996 effective tax rate for agricultural property was
1.04 percent compared to 1.86 percent for residential
property, 2.24 percent for commercial property, and
1.74 percent for utility property. Although agricultural
property has the lowest effective tax rate, the effective
tax rate for agricultural property doubled from 1983 to
1991 and has remained approximately stable since then.

The committee reviewed information comparing
average income among regions of the state on a per
capita basis. In 1986 per capita income among regions
was in a relatively narrow range from $11,157 to
$13,461. By 1996 per capita income had stratified to
show greater income differences from $15,905 to



$23,117 among the regions. Areas with lower per capita
income generally coincide with areas where heavy reli-
ance for property tax revenues is placed on agricultural
roperty. This creates concern that the impact of prop-
taxes is felt more keenly in some areas of the state,
icularly where agricultural income has been below
par.

Most concerns expressed to the committee about the
need for property tax relief related to agricultural
property. Because these issues led the committee into
examination of the agricultural property valuation formula
and classification and assessment of inundated agricul-
tural property, the committee requested and received
authority from the Legislative Council chairman to
conduct a separate study of assessment and taxation of
agricultural property and inundated lands. The results
and recommendation of that study are described under
Agricultural Property Assessment Study in this
report.

As property valuations and property taxes continue to
increase, concerns were raised about the impact on
persons 65 years of age or older with limited income.
Such people are eligible for the homestead credit to
relieve some of the impact of property taxes. The home-
stead credit is limited based on income, and committee
members were concerned that these income limitations
must keep pace with inflation so the benefit of the credit
is not lost to those it was intended to help.

Recommendation

The committee recommends House Bill No. 1052 to

rease income limits for eligibility for the homestead
credit by $500 in each income category. The credit is
based on five income categories, with the maximum
benefit available to a person whose annual income is
$7,500 or less and no benefit to a person whose income
exceeds $13,500. The bill would raise the maximum
annual income to qualify for the exemption from $13,500
to $14,000. Committee members said state law must
preserve the benefit of the homestead property tax
credit for persons 65 years of age or older with fixed or
limited income. If those individuals receive a modest
cost of living increase in income but lose the homestead
credit as a result, the net effect would impose a
hardship. Because the state reimburses political subdivi-
sions for the cost of the homestead credit, the bill is
anticipated to have a fiscal impact to the state, and it is
estimated that the increased cost will be less than
$200,000 per biennium. ,
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AGRICULTURAL PROPERTY
ASSESSMENT STUDY
Background

True and full value of agricultural property for prop-
tax purposes is based on productivity, as estab-

ed through computation of the capitalized average
annual gross return of the land made by the North

326

Dakota State University Department of Agricultural
Economics. Annual gross return for rented land is deter-
mined from crop share or cash rent information and for
other land is 30 percent of annual gross income for crop-
land used for growing crops other than sugar beets or
potatoes, 20 percent of annual gross income for crop-
land used for growing sugar beets or potatoes, and
25 percent of gross income potential based on animal
unit carrying capacity of the land for land used for
grazing animals. Average annual gross return for each
county is determined by using annual gross returns for
the county for recent years, discarding the highest and
lowest annual gross returns from those years, and aver-
aging the returns for the remaining years. Passage of
House Bill No. 1069 (1997) extended the number of
years of production data used in the agricultural property
valuation formula from six years to 10 years. The bill
makes this change in increments by use of seven years'
data in 1997, eight years' data in 1998, nine years' data
in 1999, and 10 years' data after 1999. Average annual
gross return is then capitalized using a 10-year average
of the most recent 12-year period for the gross Farm
Credit Services mortgage rate of interest. An average
agricultural value per acre is established for cropland
and noncropland on a statewide and countywide basis.
This information is provided to the Tax Commissioner by
December 1 of each year and then provided by the Tax
Commissioner to each county director of tax
equalization. The county director of tax equalization
provides each assessor with an estimate of the average
agricultural value of agricultural lands within the asses-
sor's district. The assessor determines the value of
each assessment parcel within that district. Within each
county and assessment district, the average of values
assigned must approximate the averages determined
under the formula for the county or assigned to the
district by the county director of tax equalization. In
determining relative values, local assessment officials
are to use soil type and soil classification data whenever
possible.

Committee Considerations

Recent increases in agricultural property valuations in
the state generated many complaints to legislators.
Many farmers in the state are frustrated because a time
of poor production and low commodity prices has been
accompanied by increased agricultural property valua-
tions and property tax burdens.

In 1996 average assessed value of agricultural land
increased more than nine percent statewide. This
substantial jump in values resulted because of the years
used in the formula. For 1996 assessments, the 1988
drought year was replaced by 1994 good production
year statistics. In addition, the capitalization rate has
been declining steadily, which produces higher valua-
tions. Passage of 1997 House Bill No. 1069 eased the
effect of these factors by including an additional year of



production data to computation of agricultural property
valuations, resulting in a decrease of almost 3.5 percent
in 1997 average agricultural values per acre statewide
compared to what would have been determined under
the formula before the 1997 amendment. As additional
years of data are added to the formula, the formula
should generate more stable property valuations.

The committee reviewed detailed data on calculation
of county average agricultural values per acre for several
individual counties, including counties in the Devils Lake
Basin experiencing difficulties because of inundation of
agricultural property. The formula reflects the fact that
land has been flooded because reported cropland
acreage under the formula has diminished. However,
nonproducing cropland is ignored in the formula and the
average agricultural value per acre for the county is
determined only on the basis of statistics for producing
acreage. This artificially inflates the average agricultural
value per acre for the county because the valuations for
all agricultural property in the county must approximate
the county average valuation as determined under the
formula, and inundated land must be assessed as agri-
cultural property. If the county assigns lower values to
inundated lands, values of other agricultural property
must be inflated to allow the average for all agricultural
property to approximate the county average. The county
is faced with the choice of keeping an unnaturally high
valuation for inundated land or placing an unnaturally
high valuation on property that remains in production.
Representatives of counties in the Devils Lake Basin told
the committee that they are having enormous difficulties
with requests for abatement of inundated property, and
that this in turn causes substantial problems for valuation
of agricultural property that remains in production. It was
suggested that the formula be adjusted to allow inun-
dated lands to be excluded from consideration in agricul-
tural property valuations. It was suggested that in
addition to existing agricultural property classifications of
cropland or noncropland, a third category should be
created for inundated agricultural property.

The committee received a resolution signed by
county commissioners from 10 counties stating that an
increase in valuation for agricultural property is unac-
ceptable in view of the current farm economy. The reso-
lution requested assistance from the Legislative
Assembly in restraining agricultural property valuations,
particularly in counties in the Devils Lake Basin, where
the lake has inundated vast amounts of farmland. The
State Board of Equalization has recently granted several
counties authority to reduce agricultural property valua-
tions below the statewide average agricultural value per
acre as determined under the valuation formula. The
board concluded that following the law precisely would
impose a hardship within these counties. This action
was cited as evidence that the agricultural property
valuation formula does not adequately address problems
that arise in agricultural property valuation when a
substantial amount of agricultural property is inundated.
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The capitalization rate used in the agricultural prop-
erty valuation formula was criticized as being too influen-
tial on valuations because a minor reduction in interest
rates results in significant increases in valuation as
established by the formula. The formula was also criti-
cized for failing to account for costs of production
because if farmers’ costs of production increase while all
other factors remain stable, farmers’ net income will
decrease but land valuation will remain the same. This
was described as a deficiency in the formula because
the formula is supposed to measure productivity, which
should include consideration of all factors affecting farm
income. The committee received information that farm
production costs have increased approximately
67 percent in 10 years while yields have increased by
7.5 to 8 percent over that time period and prices
received for products have declined.

The committee reviewed an analysis of the effect of
restricting changes in the capitalization rate used in the
agricultural property valuation formula. Based upon
assumptions about what will happen to interest rates, it
was estimated that limiting the capitalization rate to no
less than 10 percent would result in land valuation reduc-
tions of approximately 2.5 percent per year, with a total
reduction of approximately 14 percent by the year 2007.

The committee obtained an analysis of the effect on
agricultural property valuation of including a component
in the valuation formula based on the National Agricul-
tural Statistics Service annual index of prices paid by
farmers. It was estimated that use of this component
would decrease agricultural property valuations state-
wide by approximately two percent per year. The cumu-
lative effect of this change would be a reduction of
approximately 25 percent in agricultural property
assessed valuation by the year 2010 as compared to
values determined under the formula without use of the
cost index.

The committee recognized that including a production
cost index in the agricultural property valuation formula
would decrease agricultural property values, and that
this change would have differing effects in different coun-
ties. Whenever agricultural property valuations are
decreased, there will be a resulting shift of tax burden to
other types of property unless valuations of those prop-
erties decrease even more. Because the mix of agricul-
tural, residential, commercial, and utility property within
counties is different, the effect of reduction of agricultural
property valuations and resulting shift of property tax
burden is different for each county. This effect will be
minimal in counties in which substantial amounts of resi-
dential, commercial, and utility property exist to absorb
the shifting tax burden but will have a more pronounced
effect in counties in which agricultural property makes up
a high proportion of the property tax base. The
committee requested an analysis of this change, which
was completed after the committee’s final meeting and
which bears out the committee’s concern. The analysis
shows that effects on agricultural property valuations are



variable for different counties. Over a period of 10 years,
including a production cost index in the agricultural prop-
erty valuation formula, and assuming all other factors
main the same, could result in an agricultural property
x decrease of 5.3 percent and a residential property
tax increase of 17.1 percent in Benson County, an agri-
cultural property tax decrease of 5.7 percent and a resi-
dential property tax increase of 15.1 percent in Nelson
County, and an agricultural property tax decrease of
8.5 percent and a residential property tax increase of
10.6 percent in Walsh County. For the same time
period, an agricultural property tax decrease of
21.4 percent would be accompanied by a residential
property tax increase of 1.4 percent in Grand Forks
County, an agricultural property tax decrease of
11.6 percent would be accompanied by a 1.1 percent
residential property tax increase in Cass County, and a
12.9 percent agricultural property tax decrease would be
accompanied by a 2.9 residential property tax increase
in Williams County.

Recommendations

The committee recommends Senate Bill No. 2052 to
create a separate category for inundated agricultural
land for valuation purposes. The bill limits the county
average valuation for inundated lands to 10 percent of
the valuation of noncropland for the county. Establishing
a separate classification category for inundated land will
ow these lands to be assigned reduced valuations
thout affecting the valuation of other agricultural prop-
rty in the county. This will address a significant
problem that has arisen for counties in the Devils Lake
Basin, where it has been necessary to transfer valuation
from inundated agricultural lands to agricultural lands
that remain in production. This will not solve the problem
of loss of property tax revenue from inundated lands but
will give counties a way to avoid the need to receive
requests for abatements for inundated lands and the
need to artificially inflate valuations of productive agricul-
tural property. The bill defines inundated agricultural
land as property that is unsuitable for growing crops or
grazing farm animals for a full growing season or more
due to the presence of water. The bill requires that clas-
sification of a parcel of property as inundated agricultural
property must be approved by the county board of
equalization for each taxable year. This will avoid the
need for granting abatements but still allow the county to
have decisionmaking authority to review the productive
status of the property. The bill provides that valuation of
individual parcels of inundated agricultural property may
recognize the probability of whether or not the property

will be suitable for production in the future.
The committee recommends Senate Bill No. 2053 to
it the capitalization rate in the agricultural property
uation formula to no less than 10 percent and no
more than 11 percent. Under current law, the capitaliza-
tion rate is one-half of the determinant of agricultural
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property valuations. Limiting the capitalization rate fluc-
tuation will avoid extreme effects on agricultural property
values when interest rates are abnormally high or low.

The committee recommends Senate Bill No. 2054 to
incorporate use of an index of prices paid by farmers in
the agricultural property valuation formula. The bill
requires establishing a base year index of prices paid by
farmers which would be compared with an average of
those costs over the most recent 10 years. Changes in
prices paid by farmers would be factored into the valua-
tion formula to increase valuations if costs decline or
decrease valuations if costs increase. The index would
be based on annual statistics prepared by the National
Agricultural Statistics Service.

FARM BUILDINGS PROPERTY TAX
EXEMPTION STUDY

Background

Farm residences and farm buildings other than resi-
dences are exempt from property . taxes under NDCC
Section 57-02-08(15). The provision relating to farm
residences is much more detailed than the provision
relating to other farm buildings. The exemption for resi-
dences provides criteria to determine what qualifies as a
farm and who qualifies as a farmer and imposes income
limitations. The exemption for farm buildings other than
residences does not apply to any structure or improve-
ment used in connection with a retail or wholesale busi-
ness other than farming, any structure on platted land
within the corporate limits of a city, or any structure
located on railroad-operating property.

The North Dakota Supreme Court decision in Butts
Feed Lots v. Board of County Commissioners,
261 N.W.2d 667 (1977) concluded that a feedlot opera-
tion was an industrial activity and the property did not
qualify for the farm buildings exemption. The Supreme
Court found that contract feeding of cattle not owned by
the owner of the facility is an industrial activity and that
raising cattle owned by the owner of the facility is an
industrial activity if the feed for the cattle is not grown
onsite. The Supreme Court also said an operation may
be industrial if replacement animals are not raised
onsite. The Tax Commissioner adopted guidelines that
are intended to follow the Supreme Court decision. The
guideline for animals raised and owned by the operator
provides that the feed must be primarily grown by the
person raising the animals and the enterprise must be
operated in connection with or incidental to an ordinary
farming operation.

1995-96 Interim Committee Considerations

The 1995-96 interim Taxation Committee study of the
farm buildings exemption arose because of events that
transpired in Richland County, although the topic is of
relevance in each county in the state. In 1995 a large
turkey-raising operation was established in Richland
County. Richland County officials assumed that the



property would not qualify for the farm buildings exemp-
tion under the Butts analysis. During consideration of
this issue, however, Richland County officials recognized
that several existing operations raising turkeys, cattle, or
hogs would also become taxable under the Tax Commis-
sioner’'s guidelines adopted to implement Butts. Several
issues arose regarding application of these guidelines in
specific instances and Richland County officials decided
to seek a legislative solution to clarify when the farm
buildings exemption applies.

Richland County officials said the impact to Richland
County’s road budget for maintenance of the road to the
new turkey facility exceeds normal costs of maintenance
for a county road by approximately $28,000 per year.
The road in question is subjected to high-volume truck
traffic due to the existence of the turkey-raising
operation. Committee members asked whether granting
county authority to levy special assessments for road
damages would alleviate the problem. Richland County
officials said levying special assessments in the situation
at hand would not resolve the problem because several
properties under different ownership abut the road, but
traffic attributable to only one property is responsible for
most of the road deterioration.

The committee considered several factors to distin-
guish industrial or commercial operations from agricul-
tural operations, but none of the factors provided a
solution without problems. Basing the exemption on
whether the farmowner owns the animals that are being
fed would require monitoring ownership of animals.
Basing qualification for the exemption on the source of
feed, as was done by the Supreme Court in Butts,
requires monitoring feed and may force operators to
grow their own feed when it could be a better manage-
ment decision to purchase feed from off the farm.
Basing the exemption on whether the owner lives on the
site might unduly restrict a person’s freedom to choose
where to live. Limiting the number of paid employees
could result in loss of jobs for employees above the limit.
Limiting the value of farm buildings eligible for exemption
would require assessment of all farm buildings. Causing
excessive road repairs for the county or township could
involve arbitrary decisions on who is responsible for road
damage. Limiting the number of animals raised would
require establishment of an accurate count of animals at
any time of year and different limitations would be
required for different kinds of animals. Basing the
exemption on whether replacement animals are raised
on the farm, as was discussed by the Supreme Court in
Butts, was described as inappropriate for some kinds of
animals and an interference with management decisions.

The committee discussed eliminating the farm build-
ings exemption and offsetting the property tax increase
by a corresponding reduction in taxes against agricul-
tural land. This would eliminate the need to determine
who qualifies for the farm buildings exemption.
However, this would reduce the tax burden for persons
who own agricultural land but have few or no buildings or

329

do not actively farm the land, including nonresident land-
owners.

The 1995-96 interim Taxation Committee made no
recommendation on the farm buildings exemption study.
The committee did not agree with the criteria established
under the Supreme Court's Butts decision but could not
find a workable, fair method to distinguish farming opera-
tions. Committee members expressed preference for
flexibility to allow common sense decisions by local
governing bodies, over establishing statutory criteria that
might be excessively rigid and unfair in some situations.
Recent events in other counties indicate there is likely to
be continued growth in the number and impact of live-
stock and poultry feeding operations, and the chairman
of the Legislative Council assigned this subject to the
interim Taxation Committee to continue the study.

Committee Considerations

The income limitations for the farm residence exemp-
tion were examined. Net income from farming or
ranching as interpreted by the Tax Commissioner
includes income from producing unmanufactured prod-
ucts of the soil, poultry, or livestock, or from dairy farm-
ing. This includes taxable farm income for income tax
purposes and excludes income from custom work.
Interest expense is deducted from income if it was
incurred in the farm or ranch operation and was
deducted in computing taxable inccme. Net income from
farming or ranching does not include cash rent, mineral
leases or royalties, wages or salaries, interest income
from contract for deed payments on sale of farmland, or
any other income not specifically included in farm
income for federal income tax purposes. Depreciation of
farm equipment is treated like other farming expenses
and is deducted from gross revenues to determine net
income from farming activites. A Tax Commissioner
representative said obtaining and verifying net farm
income information can be difficult.

Ward County officials informed the committee that it
recently came to their attention that a beginning farmer
cannot qualify for the farm residence exemption because
the statutory provision defines a farmer as one who has
not received more than 50 rercent of annual net income
from nonfarm sources during any one of the three
preceding calendar years. The problem with this provi-
sion is that any individual who is just starting farming will
be disqualified from the exemption because the person
would have no farm income history to qualify under the
statutory provision. Committee members were surprised
that this statutory provision has existed for many years
and has not been interpreted to cause problems for
beginning farmers. Committee members said it would be
appropriate to change the statutory provision to
encourage efforts of individuals to begin farming.

The North Dakota Ag Coalition, Stockmen’s Associa-
tion, Turkey Growers Association, and Farm Bureau
suggested that the criteria established by the North



Dakota Supreme Court in Butts are inappropriate in the
current farm economy. These criteria were described as
management decisions that are based on economics

d efficiency. The Ag Coalition recommended limiting

definition of farm activities to raising or growing
processed agricultural products, regardless of feed
source. An Ag Coalition representative said determining
what constitutes processing of agricultural products
should be the key to whether the exemption applies and
suggested that anything involved with final preparation of
the product for human consumption would be considered
processing.

Another issue that was brought to the committee's
attention involves establishing assessed valuations for
tax-exempt farm buildings and residences. The state
supervisor of assessments said farm buildings and resi-
dences are not required to be assessed or valued under
1997 legislation but a preexisting law originally enacted
in 1897 requires assessors to establish values for all
property except governmental property. It was
suggested that the law be amended to exclude farm
buildings and residences from the properties for which
values must be established.

Recommendations
The committee recommends House Bill No. 1053 to
allow beginning farmers to qualify for the farm buildings
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property tax exemption. The bill defines a beginning
farmer as one who has begun occupancy of a farm
within the three preceding calendar years, who normally
devotes the majonty of time to farming activities, and
who does not have a history of farm income for each of
the three preceding calendar years.

The committee recommends House Bill No. 1054 to
eliminate consideration in farm buildings tax exemption
decisions of the criteria established by the North Dakota
Supreme Court in Butts, based on whether the farmer
grows or purchases feed for animals, whether the farmer
owns the animals, whether replacement animals are
produced on the farm, and whether the farmer is
engaged in contract feeding of animals. The bill
provides that buildings are not eligible for the exemption
if they are primarily used for processing to produce a
value-added physical or chemical change in an agricul-
tural commodity beyond the ordinary handling of that
commodity by a farmer prior to sale. The language is
intended to allow flexibility of interpretation by assess-
ment officials to recognize ordinary farm practices but
exclude processing that goes beyond ordinary handling.

The committee recommends House Bill No. 1055 to
provide that farm buildings and residences are not
among the properties for which assessors must establish
a valuation.
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MEMO

To: Senator David Nething
From: Barry Hasti

Subject: HB 1052

Date: March 18, 1999

You have asked for the fiscal effect if the effective date for HB 1052 is delayed until tax year
2000.

I estimate that the fiscal effect for one year will be approximately one-half of the effect for both
years of the 1999-2001 biennium. The fiscal effect on the state’s general fund will be reduced
' from $408,000 to $204,000 if the effective date of HB 1052 is delayed for one year.
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EFFECTIVE DATES OF LEGISLATION AFFECTING ELIGIBILITY FOR

This memorandum was requested to review recent
legislation affecting eligibility for the homestead prop-
erty tax credit. The purpose of the inquiry is to deter-
mine whether the legislation was effective retroactive
to the beginning of the tax year in which the legislation
was enacted or was delayed in effect until a subse-
quent taxable year. Since 1977, seven bills have
been enacted affecting eligibility for the homestead

HOMESTEAD PROPERTY TAX CREDITS

property tax credit under North Dakota Century Code
Section 57-02-08.1. Of these seven bills, two were
retroactive to the beginning of the taxable year in
which the legislation was enacted, four were delayed
in effect until the immediately following taxable year,
and one was delayed until the beginning of the second
subsequent taxable year. The following chart
provides information on these changes:

Bill Change

Effective Date

1977 SB 2346
1979 HB 1385
1981 SB 2217
1983 SB 2223
1985 SB 2289
1989 HB 1245
1993 SB 2360

Increased maximum income limit to $8,000

Increased maximum income limit to $9,000

Increased maximum income limit to $10,000
Imposed $50,000 limit on assets for eligibility
Increased maximum income limit to $12,000
Increased maximum income limit to $13,000
Increased maximum income limit to $13,500

January 1, 1977
January 1, 1980
January 1, 1981
January 1, 1984
January 1, 1986
January 1, 1990
January 1, 1995




