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Minutes:

REP. BELTER Opened the hearing.

REP. MICK GROSZ, DIST. 8 Introduced the bill. This bill prohibits political subdivisions

from using right-of-way fees as revenue sources. Referred to the bill, covered and explained
what all of the subsections meant. Presented amendments at the request of the league of counties
which would require the utility companies pay for moving the right-of-way costs.

TERRY TRAYNOR, ASSOCIATION OF COUNTIES, Testified in support of the bill with the

amendments as presented.

MEL KAMBEITZ, US WEST, Testified in support of the bill. Are working well with the cities

and counties, also support the amendment the counties presented.

BILL WOCKEN, CITY ADMINISTRATOR, BISMARCK, Testified in opposition of the bill.
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Stated problems with the bill, on page 4, line 1 and 2, subsection 7 in the definition of
management costs. There are three terms there of concern. Definition of reasonable, definition
of director and the definition of actual. Those terms could be reasonably debated by parties for
some period of time. I would be concerned that there should be some definition of those terms.
Section 4, pages 6 and 7, move into the litigation process, in the justification of costs. The cost
accounting would be something we would take a look at. On the basis of which that accounting
would be done, could be debated by a number of persons for a period of time. We believe this
could lead to almost a constant set of arbitration or litigation sessions. The concern we have is
the utility company has an opportunity to recover those costs, the local government does not.
The third item I have is trying to find in the bill, the opportunity to include the costs of the
capital holding costs for the introduction of the telecommunications lines on the public
right-of-way. Likened this to taking the family car and paying for gas and oil and not worrying
about the tires, etc. We are taking a look at a very narrow slice of time here, without taking a
look at all of the costs. We do have problems in public right-of-ways, utilities right-of-ways,
construction seams, when they have to dig a trench in the right-of-way , etc. ~Also referred to
the traditional mutual agreement franchise contracts which they have had with the public utilities.
Felt this has worked quite well.

REP. WINRICH You spoke about mutual agreement with utility companies, etc., what sort of

practice is in place now in the city of Bismarck?

BILL WOCKEN We do have a franchise with all of our major utilities in the City of Bismarck.

U.S. West is our local telecommunications carrier. We have franchise agreements with all of the
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carriers. We have the opportunity to impose a franchise fee, but we have not imposed that at this
point in time.

REP. GROSZ Stated that was one of the concerns the industry has, we can’t put a price on it, so
we just put a big franchise fee and it will cover it all. They see a problem with that.

CHARLIE WHITMAN, BISMARCK CITY ATTORNEY, Testified in opposition of the bill.

Related to Section 5 of the bill regarding the City of Bismarck’s position. They have in their
francise with U.S. West they reserve the right to charge a franchise fee, but have never charged
it. If you look at Section 5 and how it relates back to the prior section, it is not clear whether or
not if we are not collecting it, we would lose that right. That section you have the right, under an
existing franchise, but if we weren’t collecting it on January 1, 1999, would we lose that ability
to collect it when that franchise expired. That gets back to the word “existing”. Another
comment was a right-of-way is an extremely expensive thing that cities do and provide for their
citizens. That cost is generally borne by property taxation. Some cities may choose to spread
that cost a little differently then through property taxation. Using a franchise fee is just a
different way of replenishing the cost. Basically, this bill says that the telecommunications
companies will pay their actual impact into the right-of-way, but nothing forms a pact of using
the right-of-way itself.

CONNIE SPRYNCYNATYK, LEAGUE OF CITIES, Testified in opposition of the bill. I don’t

know why this bill would be necessary. I don’t know why you want to take away that local
control. Submitted comments from the Board of City Commissioners of the City of Williston.
See attached copy.

With no further testimony, the hearing was closed.
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COMMITTEE ACTION 2-1-99, Tape #2, Side A, Meter 10.5

REP. GROSZ Stated he would meet with the League of Cities representative to have some
amendments drafted that would meet with their approval.

The bill will be acted on at a later date.

COMMITTEE ACTION 2-10-99, Tape #1, Side A, Meter #7.0

REP. GROSZ Presented amendments to committee members which had been prepared by the
legislative council. He explained what the amendments did.

REP. GROSZ Made a motion to adopt the amendments as presented.

REP. RENNERFELDT Second the motion. MOTION CARRIED BY VOICE VOTE.

REP. WARNER Questioned whether there was not a problem with the century code relating to

the amendments.
REP. GROSZ Felt if there was a problem, they would need to go to court.

REP. WARNER Made a motion to adopt amendments which had been presented by Connie

Spryncynatyk.

REP. WINRICH Second the motion. MOTION FAILED BY VOICE VOTE.

REP. GRANDE Made a motion for a DO PASS AS AMENDED.

REP. GROSZ Second the motion. MOTION CARRIED
12 Yes 2 No 1 Absent

REP. GROSZ Was given the floor assignment.
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REPORT OF STANDING COMMITTEE (410) Module No: HR-28-2598
February 11, 1999 1:48 p.m. Carrier: Grosz
Insert LC: 90317.0202 Title: .0300

REPORT OF STANDING COMMITTEE
HB 1451: Finance and Taxation Committee (Rep. Belter, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(12 YEAS, 2 NAYS, 1 ABSENT AND NOT VOTING). HB 1451 was placed on the
Sixth order on the calendar.

Page 5, line 6, replace "and" with an underscored comma and after "easements” insert ", and
all the area within seventy-five feet [22.86 meters] of the centerline of any county or
township highway right of way over which a board of county commissioners or a board
of township supervisors has control under section 24-01-42"

Page 5, line 22, after the underscored period insert "If requested by a political subdivision, a
telecommunications company promptly shall remove its facilities from the public right of
way or shall relocate or adjust its facilities within the public right of way at the
company's sole cost and expense."

Page 6, line 4, replace "49-21-24" with "49-21-23"
Page 6, line 15, replace "sixty" with "thirty"
Page 7, line 15, after "assessed" insert "either"

Page 7, line 16, after "49-21-23" insert "or a city franchise fee pursuant to section 49-21-26"

Renumber accordingly

(1) LG, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 HR-28-2598
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Minutes: C_)

' Senator Mutch opened the hearing on HB1451. All senators were present.
Senator Nething introduced HB1451 to the committee. His testimony is included.
Representative Grosz testified in support of HB1451.
Senator Heitkamp asked Representative Grosz if this would cover other areas, like cable t.v.
Representative Grosz said that the main reason that they did it like that was because this area has
a bigger need. He said that he knows that cable t.v will have a problem in the future and said
that, if they were to amend them on, he would not have a problem with that.
Senator Heitkamp asked him why they are using 75 instead of 66. He said that it was just the

number that political subdivisions felt comfortable using.
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Terry Traynor, Assistant Director for the Association of Counties, testified in support of
HB1451. He said that 75 was used because that is what is consistent now in Title 24. 75 feet is

the limit where a utility has to go to a political subdivision.

Bob Zent, Stark County Commissioner, testified in support of HB1451. He said that they want

this to apply to all roads.

John Olsen, McCloud USA, testified on HB1451. He said that they support the bill and the

amendments. He said that this will help them in gaining their right-of-way.

Mel Kambietz, US West, testified in support of HB1451.
Senator Krebsbach if this bill impacts US West. He said if they didn’t pass this bill they would

be impacted.

Jack McDonald, North Dakota Cable Television, testified in support of HB1451. He said that at

the present time they are covered by franchise fees.

Bill Sorenson, Mayor of Bismarck, testified in opposition to HB1451. His testimony is included.
Also included in his testimony are letters from other cities ( Watford City, Williston, Jamestown,

Killdeer and Fargo) that are opposed to this legislation.
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Gregg Sund, Dickinson City Administrator, testified in opposition to HB1451. He said these are
real issues that need to be dealt with, but he felt that this may be to early to deal with this type of
legislation. He said that it is very far reaching and it has potential for a considerable effect on the
cost of running a city and switching the cost of running many parts of the general fund operation

back to the property tax payers.

Connie Sprynczynatik, League of Cities, testified in opposition to HB1451. Her testimony is
included. She said that this is a classic example of a solution looking for a problem. She said

that the authority should stay local and that this is bad for the tax payers.

Senator Mutch closed the hearing on HB1451.

Senator Heitkamp motioned for the committee to adopt the amendment number 90317.0301.
Senator Klein seconded his motion. The motion carried with a 7-0-0 vote.

Senator Heitkamp motioned to adopt the amendments that were offered by Terry Traynor.
Senator Krebsbach seconded his motion. The motion carried with a 7-0-0 vote.

Senator Krebsbach motioned to adopt the committee amendment. Senator Heitkamp seconded
her motion. The motion carried with a 7-0-0 vote.

Senator Sand motioned for a do pass with amendments committee recommendation on HB1451.
Senator Klein seconded his motion. The motion carried with a 6-1-0 vote.

Senator Heitkamp will carry the bill.



90317.0301 Prepared by the Legislative Council staff for
Title. Senator Heitkamp
March 16, 1999

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1451

Page 1, line 3, after "49-21-01" insert "and subdivision g of subsection 3 of section 49-23-04"

Page 1, line 4, after "definitions" insert "and time periods under the one-call excavation notice
system"”, remove "and", and after "application" insert "; and to declare an emergency"

Page 7, after line 26, insert:

"SECTION 7. AMENDMENT. Subdivision g of subsection 3 of section
49-23-04 of the 1997 Supplement to the North Dakota Century Code is amended and
reenacted as follows:

g. An excavator may not use a location more than seventy-twe-heuts ten
days, or any extension of that period, after the planned excavation
date unless the excavator has made previous arrangements with the
operators affected.”

Page 7, line 27, remove "OF ACT", replace "This" with "Sections 1 through 6 of this", and
replace "applies” with "apply"

Page 7, after line 28, insert:

"SECTION 9. EMERGENCY. Section 7 of this Act is declared to be an
emergency measure."

Renumber accordingly

Page No. 1 90317.0301
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1451
Page 5, line 29, after “subdivision,” insert ** in order to accomplish a necessary public
improvement on the right of way”
Page 5, line 30, replace “the company’s” with “no cost to the political subdivision.
Necessary public improvements are limited to construction and maintenance
activities directly related to improved transportation and safety.”

Page S, line 31, delete “sole cost and expense.”

Renumber accordingly



PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1451

Page 5, line 29, after “subdivision,” insert ** in order to accomplish a necessary public
improvement on the right of way” '

Page 5, line 30, replace “the company’s” with “no cost to the political subdivision.

Necessary public improvements are limited to construction and maintenance
activities directly related to improved transportation and safety”’
Y dme L

Page 5, line 31, detete “sole cost and expense.”

Renumber accordingly
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90317.0302 Adopted by the Industry, Business, and Labor
Title.0400 Committee
March 16, 1999

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1451

Page 1, line 3, after "49-21-01" insert "and subdivision g of subsection 3 of section 49-23-04"

Page 1, line 4, after "definitions" insert "and time periods under the one-call excavation notice
system", remove "and", and after "application” insert "; and to declare an emergency”

Page 5, line 29, after the underscored comma insert "in order to accomplish a necessary public
improvement on the right of way"

Page 5, line 30, replace "the company's” with "no cost to the political subdivision. Necessary
public improvements are limited to construction and maintenance activities directly
related to improved transportation and safety”

Page 5, line 31, remove "sole cost and expense”

Page 7, after line 26, insert:

"SECTION 7. AMENDMENT. Subdivision g of subsection 3 of section
49-23-04 of the 1997 Supplement to the North Dakota Century Code is amended and
reenacted as follows:

g. An excavator may not use a location more than seventy-twe-heurs ten
days, or any extension of that period, after the planned excavation
date unless the excavator has made previous arrangements with the
operators affected.”

Page 7, line 27, remove "OF ACT", replace "This" with "Sections 1 through 6 of this", and
replace "applies" with "apply"

Page 7, after line 28, insert:

"SECTION 9. EMERGENCY. Section 7 of this Act is declared to be an
emergency measure."

Renumber accordingly

Page No. 1 90317.0302



90317.0303 Prepared by the Legislative Council staff for
Title. Senator Krebsbach
March 19, 1999

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1451

Page 1, line 3, after "49-21-01" insert "and subdivision g of subsection 3 of section 49-23-04"

Page 1, line 4, after "definitions" insert "and time periods under the one-call excavation notice
system"”, remove "and", and after "application” insert "; and to declare an emergency”

Page 5, line 26, replace "Notwithstanding any other provision of law or home rule charter" with
"Unless the governing body of a political subdivision has submitted to the qualified
electors of that political subdivision the question of whether to impose a fee other than a
fee for management costs and a majority of the voters approved the fee"

Page 5, line 27, replace "recover" with "impose after December 31, 1999." and after "fee" insert
"to recover"

Page 5, line 29, after the underscored comma insert "in order to accomplish a necessary public
improvement on the right of way"

Page 5, line 30, replace "the company's" with "no cost to the political subdivision. Necessary
public improvements are limited to construction and maintenance activities directly
related to improved transportation and safety”

Page 5, line 31, remove "sole cost and expense”

Page 7, after line 26, insert:

"SECTION 7. AMENDMENT. Subdivision g of subsection 3 of section
49-23-04 of the 1997 Supplement to the North Dakota Century Code is amended and
reenacted as follows:

g. An excavator may not use a location more than sevenrty-two-heurs ten
days, or any extension of that period, after the planned excavation
date unless the excavator has made previous arrangements with the
operators affected.”

Page 7, line 27, remove "OF ACT", replace "This" with "Sections 1 through 6 of this", and
replace "applies” with "apply”

Page 7, after line 28, insert:

"SECTION 9. EMERGENCY. Section 7 of this Act is declared to be an
emergency measure."

Renumber accordingly

Page No. 1 90317.0303



90317.0303 Prepared by the Legislative Council staff for
Title. Senator Krebsbach
March 19, 1999

. PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1451

Page 1, line 3, after "49-21-01" insert "and subdivision g of subsection 3 of section 49-23-04"

Page 1, line 4, after "definitions" insert "and time periods under the one-call excavation notice
system", remove "and", and after "application” insert "; and to declare an emergency”

Page 5, line 26, replace "Notwithstanding any other provision of law or home rule charter” with
"Unless the governing body of a political subdivision has submitted to the qualified
electors of that political subdivision the question of whether to impose a fee other than a
fee for management costs and a majority of the voters approved the fee"

[\
: - V V‘i | V : : ) & ) ’,—7”7‘—77"43% " " w2 ‘ V
% / Page 5, line 27, replace "recover" with "impose after December 31, " and after "fee" insert
- "to recover"

Page 5, line 29, after the underscored comma insert "in order to accomplish a necessary public
improvement on the right of way"

"

Page 5, line 30, replace "the company's" with "no cost to the political subdivision. Necessary
public improvements are limited to construction and maintenance activities directly
related to improved transportation and safety”

‘ Page 5, line 31, remove "sole cost and expense”

Page 7, after line 26, insert:
"SECTION 7. AMENDMENT. Subdivision g of subsection 3 of section

49-23-04 of the 1997 Supplement to the North Dakota Century Code is amended and
reenacted as follows:

g. An excavator may not use a location more than severty-twe-heurs ten
days, or any extension of that period, after the planned excavation
date unless the excavator has made previous arrangements with the
operators affected.”

Page 7, line 27, remove "OF ACT", replace "This" with "Sections 1 through 6 of this", and
replace "applies" with "apply”

Page 7, after line 28, insert:

"SECTION 9. EMERGENCY. Section 7 of this Act is declared to be an
emergency measure."

Renumber accordingly

Page No. 1 90317.0303



90317.0304 Adopted by the Industry, Business and Labor
Title.0400 Committee
March 24, 1999

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1451

Page 1, line 3, after "49-21-01" insert "and subdivision g of subsection 3 of section 49-23-04"

Page 1, line 4, after "definitions" insert "and time periods under the one-call excavation notice
system”, remove "and", and after "application" insert "; and to declare an emergency”

Page 5, line 26, replace "Notwithstanding any other provision of law or home rule charter" with
"Unless the governing body of a political subdivision has submitted to the qualified
electors of that political subdivision the question of whether to impose a fee other than a
fee for management costs and a majority of the voters approved the fee"

Page 5, line 27, replace "recover" with "impose after December 31, 1998." and after "fee" insert
"to recover"

Page 5, line 29, after the underscored comma insert "in order to accomplish a necessary public
improvement on the right of way,"

"

Page 5, line 30, replace "the company's" with "no cost to the political subdivision. Necessary
public improvements are limited to construction and maintenance activities directly
related to improved transportation and safety"

Page 5, line 31, remove "sole cost and expense”

Page 7, after line 26, insert:

"SECTION 7. AMENDMENT. Subdivision g of subsection 3 of section
49-23-04 of the 1997 Supplement to the North Dakota Century Code is amended and
reenacted as follows:

g. An excavator may not use a location more than sevenrty-twe-heurs ten
days, or any extension of that period, after the planned excavation
date unless the excavator has made previous arrangements with the
operators affected.”

Page 7, line 27, remove "OF ACT", replace "This" with "Sections 1 through 6 of this", and
replace "applies" with "apply"

Page 7, after line 28, insert:

"SECTION 9. EMERGENCY. Section 7 of this Act is declared to be an
emergency measure."

Renumber accordingly

Page No. 1 90317.0304



Dated /7
Roll Call Vote #: [

1999 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. 1% 14/8 |

Senate INDUSTRY, BUSINESS AND LABOR COMMITTEE Committee

Subcommittee on

or

Conference Committee

Legislative Council Amendment Number QOEW . CAOR

Action Taken ﬁ‘) rva?D \lmfemaum n X ji Comnm .ﬂ%

Motion Made By Seconded

% eS| Do ek By Hud' )C/un_ﬁ

Senator Mutch
Senator Sand
Senator Krebsbach
Senator Klein
Senator Mathern
Senator Heitkamp
Senator Thompson

I Senators Yes No Senators Yes | No

NNV

Total  (Yes) 7 No ®)

Absent

Floor Assignment




’ Date:; // B
Roll Call Vote #: CQ /J&'ﬂlﬁ*ij?

1999 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. |-[3 /4]5 |

Senate INDUSTRY, BUSINESS AND LABOR COMMITTEE Committee

Subcommittee on

or
Conference Committee

Legislative Council Amendment Number

Action Taken fD(\ KQ(\A ND D Q\W\x naz ci

Motion Made By ) _ Seconded ‘
\ %ﬂh/'l By 6}7{ Lesn

Senators Senators
Senator Mutch

Senator Sand
Senator Krebsbach
Senator Klein
Senator Mathern
Senator Heitkamp
Senator Thompson

Total (Yes) / 0 No /

—

Absent

Floor Assignment « S? /}’7[,4 47)‘;/ Lr/ LK 4170



REPORT OF STANDING COMMITTEE (410) Module No: SR-54-5565
March 25, 1999 9:26 a.m. Carrier: Heitkamp
Insert LC: 90317.0304 Title: .0400

REPORT OF STANDING COMMITTEE
HB 1451, as engrossed: Industry, Business and Labor Committee (Sen. Mutch,
Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended,
recommends DO PASS (6 YEAS, 1 NAY, 0 ABSENT AND NOT VOTING). Engrossed
HB 1451 was placed on the Sixth order on the calendar.

Page 1, line 3, after "49-21-01" insert "and subdivision g of subsection 3 of section 49-23-04"

Page 1, line 4, after "definitions" insert "and time periods under the one-call excavation notice
system”, remove "and", and after "application” insert "; and to declare an emergency”

Page 5, line 26, replace "Notwithstanding any other provision of law or home rule charter" with
"Unless the governing body of a political subdivision has submitted to the qualified
electors of that political subdivision the question of whether to impose a fee other than
a fee for management costs and a majority of the voters approved the fee"

Page 5, line 27, replace "recover” with "impose after December 31, 1998," and after "fee"
insert "to recover”

Page 5, line 29, after the underscored comma insert "in order to accomplish a necessary
public improvement on the right of way,"

Page 5, line 30, replace "the company's" with "no cost to the political subdivision. Necessary
public improvements are limited to construction and maintenance activities directly
related to improved transportation and safety”

Page 5, line 31, remove "sole cost and expense”

Page 7, after line 26, insert:

"SECTION 7. AMENDMENT. Subdivisiong of subsection 3 of section
49-23-04 of the 1997 Supplement to the North Dakota Century Code is amended and
reenacted as follows:

g. An excavator may not use a location more than sevenrty-twe—heurs
ten days, or any extension of that period, after the planned
excavation date unless the excavator has made previous
arrangements with the operators affected.”

Page 7, line 27, remove "OF ACT", replace "This" with "Sections 1 through 6 of this", and
replace "applies" with "apply”

Page 7, after line 28, insert:

"SECTION 9. EMERGENCY. Section 7 of this Act is declared to be an
emergency measure.”

Renumber accordingly

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 SR-54-5565
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POST OFFICE BOX 1306

WILLISTON, NORTH DAKOTA 58802-1306
PHONE (701) 572-8161

FAX (701) 572-8880

TDD (800) 366-6866

(State Relay)
Willis
CITY OF m NORTH DAKOTA |

50\19/)’)4’ /7/( d 0({

February 1, 1999 Connie Sprynty aft,k/

Finance and Tax Committee

North Dakota House of Representatives
State Capitol

Bismarck ND 58505

Dear Committee Members:

On behalf of the Board of City Commissioners, I wish to convey our opposition to
HB1451 relating to telecommunications.

The City of Williston currently collects a fee for excavations by franchise holders,
including telecommunications companies. The integrity of street or alley surfaces is
damaged whenever a telecommunications company excavates, even though the
excavation is repaired. This cost cannot be recovered through special assessments,
since the telecommunications company does not own the property wherever its lines are
located. This fee helps offset the cost for more frequent improvements to the street or
alley, which are the result of the excavations and would otherwise be unfairly placed
upon the property owners. HB1451 would not allow this fee or any others that would
offset damages to city infrastructure.

We ask that you consider the burden that you would be placing upon our taxpayers and
recommend "Do not pass” on HB1451,

Sincerely,

G~ Q&M

E. Ward Koeser
President
Board of City Commissioners
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Supt Wilred Volesky ~ 8732263 B73-5273 ' bR Supt, Dan Martin 4423201 442-3704
Prin. Kelly Rasch 873-2282 Nagoleon: Phone Fax Prin. Lorell Jungling ;
Bismarck Centuvy: Phone Fax g:ﬁ-;émsgf:eﬂmg w i fese2283 Washbum: Phone Fax
Supt. Dr. Lowell Jensen 221-3706 ) Supt. Bob Toleison 462-3228 462-3561
Principal Dr. Rita Kely  221-3547 New Salem Pliotes F Prin. Glen Weinmann ~ 462-3221
New Salem. Phons Fax
Century TV Classroom Fax/Phone- 221-3429 Supt. Gordon Davis 643-7846 843-7011 on e
Prin. John Lynch 843-7610 Willon: Fhone L
Bismarck High: Phene Fax Supt. Les Kramer 734-8559 734-6944
Supt . Dr. Lowell Jensen 221-3705 Stanton; Phone Fax Prin. Roger Nomis mm
Prin. Tom Hesford . Supt/Prin Dick Schaffan  745-3319 745-3718 _
BHS Room #1(Arf) 221-3510(142) 221-3730 Wing; Phone Fax
BHS Room #2 (Spanish) 221-3727 221-3730 Steele-Dawson: Phone Faot Supt. Gene Kotaska 943-2310 943-2318
‘ Supl. Mick Ableidinger ~ 475-2243 475-2737 Prin. Gary Simmans  943-2319
Bismarck State College: Phono fax Prin. Dean Hieb 475-2244
Pal Gross 224-5484 224-5507 : Wishek: Phone Fax
Denise Aberle 224-5414 224-5552 Supt. Cleo Boschee 452-2882 4524273
BSC [TV Clessroom  224-5538 224.5538 I_is::lt. - —-——:2:_"2356 i %%_2565 Prin. Brian Duchscherer 452-2995
Conter: Phone Fax _ Prin. Scott Ulland
Supt. 794-8778 794-3659 s
Prin. Ed Boger Great Western Network - Officers w
Phone Fax
Glen Ullin: Phone Fax Director :
Supt. Pat Feist 348-3590 348-3084 Towtte Latw Bill Strasser 462-8260 462-3574
Prin. Bob Johnson 348-3386 Washbum Schod
. Hellidery Bax 280 226-2541(cell phone)
GoldenValley: Phone Fax Washburn, ND 58577 strasser@sendit.nodak.ady
Supt. Walter Beseler 083-4256 983-4257 eadll Wy  Tuthe
Chatmarc Bob Tollefson (YWashburn)
Vice Chairman: Jerome Enget (Hazen)
Halllday: Phone Fax Treasurer -LEA Sharon Hanson
Supt. Medin Dahl 938-4391 §38-4373 Siosls \ (Turtle Lake School District)
Prin. Maureen Olson

J

Mandan Besnardk High
Hismarck Stae College N.O. IVN
Hazen: Phone Fax
Supt Jeroime Enget 748-2345 748-2342 ;
Priﬁ. Gary Zimmgrman Vdishek GWN Web Site:
http://gwn.wric.com
Hebron: Phone Fex . tip://g
Supt. Georga Ding 878-4442 878-4345

Prin. Steve Maerschbecker



POST OFFICE BOX 1308
WILLISTON, NORTH DAKOTA 58802-1306
PHONE (701) 572-8161

(State Relay)

FAX“OI)S?Q-BBBO

TDD (B00) 366-6888
March 1, 1999

Industry, Business and Labor Committee
North Dakota State Senate

State Capitol

Bismarck ND 58505

Dear Committee Members:

On behalf of the Board of City Commissioners, I wish to convey our opposition to
HB1451 relating to telecommunications.

The City of Williston currently collects a fee for excavations by franchise holders,
including telecommunications companies. The integrity of street or alley surfaces is
damaged whenever a telecommunications company excavates, even though the
excavation is repaired. This cost cannot be recovered through special assessments,
since the telecommunications company does not own the property wherever its lines are
located. This fee helps offset the cost for more frequent improvements to the street or
alley, which are the result of the excavations and would otherwise be unfairly placed
upon the property owners. HB1451 would not allow any inflationary increase to our
existing fee or any others that would offset damages to city infrastructure, nor would it
allow the combination of this fee with a franchise fee, as we currently have in place.

We ask that you consider the burden that you would be placing upon our taxpayers and
recommend “Do not pass” on HB1451.

Sincerely,
E. Ward Koeser

President
Board of City Commissioners



RESOLUTION

The City Council of Watford City, North Dakot;. having considered House Bill 1451,
specifically §49-21-23 "Fees", believes that such a law, if passed by the North Dakota State
Legislature, is not in the best interests of the residents of Watford City. The main reason why House
Bill 1451, specifically §49-21-23 "Fees", is not in the best interests of the residents of Watford City,
is because it restricts Watford City’s rights to charge a fee for telecommunication easemeats, which
reduces revenue for the City.

THEREFORE, upon motion made and passed by the City Council at its regularly held
meeting on March 1, 1999, the City Council of Watford City does hereby resolve to publicly oppose
House Bill 1451, specifically §49-21-23 “Fees."

Dated this _ /ot. day of March, 1999.

CITY OF WATFORD CITY

By: Z%——W—'\\

Mayor William G. Bolken




City of Killdeer

P.O. Box 270
Killdeer, ND 58640-0270
701-764-5295

“Home of the Cowboys”

March 9, 1999

Chairman Duane Mutch

Industry, Business and Labor Committee
State Housc of Representatives

State Capitol

Bismarck, ND 58505

In Regard: Opposition to HB 1451,

Dear Chairman Mutch:

Please be aware that the City Commissioners for the City of Killdecr are in strong
opposition to I3 1451 and urge your defeat of the Bill. The Bill appears to prohibit Cities from
charging fees for the use of its right-of-way for telecommunication carricrs. The Bill also raises
questions about applying franchise fees and other costs 1o repair, monitor, or administer the use of
the right-of-way.

The City of Killdeer is most concerned about keeping municipal authority and decision
making at the loca! level. The Bill, HB 1451, usurps municipal authority in favor of a Bismarck
mandale.

The City of Killdeer strongly urges your taking a position opposing 1IB 1451. Thank you.

Sincerely,

Paul A. Temanson (TD # 04468)
PAT/nb
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NORTH DARQVA

"THE BUFFALO CITY"

OFFICE OF MAYOR PHONE 701/252-5900
102 THIRD AVENUE SOUTHEAST FAX 701/252-5903

March 9, 1999

RE: HOUSE BILL 1451 — PROHIBITION OF RIGHT OF WAY FEES
FOR TELECOMMUNICATION CARRIERS

Dear Senator Mutch and members of the Senate Industry,
Business and Labor Committee:

I am writing to you on behalf of the City of Jamestown
relative to House Bill 1451 which will be heard by the Senate
Committee on Industry, Business, and Labor on wednesday,
March 10, 1999, at 9:00 A.M.

The City of Jamestown, by motion made and passed unanimously,
went on record in strict opposition to this bill.

The language of the bill is believed to be an inappropriate
infringement upon the rights of local governments to control
the right of ways existing within its jurisdictional
boundaries.

In addition, the language of the bill, as drafted, raises
serious questions relative to the rights of cities to assess
franchise fees for the use of its right of ways, and
enforcement and requirements of the use of city right of
ways.

The City of Jamestown, by its passage of the motion, requests
that this bill be rejected.

Sincerely,

(?;éziZingZ4ﬁA;ﬂbj

Charles Kourajian
Mayor

. city of Jamestown

*BUY NORTH DAKOTA PRODUCTS"



CITY OF FARGO

OFFICE OF THE CITY ATTORNEY

March 9, 1999
Senate Committee on Industry, SENT BY FAX
Business and Labor 1-701-223-5174
RE: House Bill 1451 — Prohibition of Right-of-Way Fees for Telecommunications
Carriers
Ladies and Gentlemen:

1 am writing on behalf of the City of Fargo concerning House Bill 1451 to be heard by
your committee on Wednesday, March 10, 1999, at 9:00 a.m. The bill in its present form has
been opposed by the City of Fargo and, I belicve, other cities.

. I have always understood the purpose of Home Rule was to vest decisions of this kind
with the entity concerned, namely, the city. The bill in its present form appears to remove local

decision making which seems contrary to the provisions of Article VII of our Constitution
relating to political subdivisions.

Further, the constitutionality of this bill could be called into question by virtue of
Article VII, § 11 of the North Dakota Constitution.

Respectfully submitted,

THE CITY ATTORNEY

GBS/skr

cc.  Board of City Commissioners

101-gbs\city\commission\scnatc bill 1451 - Itr to committee

P.O. Box 1897 Fargo, ND 58107-1897 (701) 237-3166

TOTAL P.B2



March 24, 1999

HB 1451

CHAIRMAN MUTCH AND COMMITTEE MEMBERS:

My name is Jack McDonald. I’'m appearing today on behalf of The
North Dakota Cable Television Association. We ask that you consider our
proposed amendments* and then give the bill a do pass.

We apologize for this late appeal. We had originally not pushed for
inclusion in the bill because | thought most of our cable was already covered by
existing franchises. However, | have since learned that MidContinent Cable
Television, which is a co-owner of the Bismarck franchise, leases fiber optic
cable to the Great Western Network, a consortium of 22 school districts in
central North Dakota, for the consortium’s interactive television project that
enables them to share in programs generated through the Bismarck School
District. Other cable stations have done likewise in other parts of the state.

As you can see from the attached exhibit, MidCo has had to lay
cable through a considerable portion of central ND, including many political
subdivisions where it does not have any franchise agreements. When putting
cable down in these areas, it has had to pay a multitude of right of way fees,
all determined on a seemingly arbitrary basis with no real relationship to actual
costs incurred.

While cable television is committed to providing low cost access by
educational entities (we cabled most of the various schools in North Dakota’s
major cities for free), we are forced to charge back to the Great Western
Network the costs we incur to lay this cable outside our franchised areas.

HB 1451 will bring a greater element of fairness to the question of
right of way fees, and for this reason we respectfully request your FAVORABLE
CONSIDERATION of the amendments* and the bill as amended. If you have any
questions, |’'ll be happy to answer them. THANK YOU FOR YOUR TIME AND
CONSIDERATION.

*SEE AMENDMENTS ON THE REVERSE SIDE



PROPOSED AMENDMENTS TO ENGROSSED HB 1451

On page 5, line 15, after the word "telecommunications” insert

television"

On page 5, line 27, after the word
television"

On page b5, line 29, after the word
television"

On page 5, line 31, after the word
television"

On page 6, line 1, after the word
television"

On page 6, line 12, after the word
television”

On page 6, line 18, after the word
television™ ; '

On page 6, line 28, after the word
television™

On page 6, line 31, after the word
television"

On page 7, line 3, after the word
television"

On page 7, line 6, after the word
television™

On page 7, line 16, after the word
television"

On page 7, line 22, after the word
television"

On page 7, line 24, after the word
television™

Renumber accordingly

"telecommunications”

"telecommunications”

"telecommunications"

"telecommunications™

"telecommunications"

"telecommunications"

"telecommunications”

"telecommunications”

"telecommunications”

"telecommunications”

"telecommunications”

"telecommunications"

"telecommunications"

insert

insert

insert

insert

insert

insert

insert

insert

insert

insert

insert

insert

insert

cable
cable
cable
cable
or _cable
cable
or cable
cable
cable
cable
cable
cable
or_cable

cable



1710 Burnt Boat Drive
PO Box 2235
Bismarck, ND 58502-2235

Phone: (701) 223-3518
Fax: (701) 223-5174
Web: www.ndlc.org

North Dakota League of Cities

March 24, 1999
Members of the Senate Industry, Business and Labor Committee

Existing franchise agreements contain clauses that reserve the right to assess a
franchise fee, even if one is not put into effect when the agreement is signed.

The attached agreements from Dickinson, Bismarck, Minot and Williston are
examples. Included are franchise agreements included from gas, electric,
telephone and cable television franchises. Please note the contract language
about fees.

HB 1451 reaches into existing franchises which are contracts negotiated in
’ good faith between the city and the private company. Passage of this bill will
dictate changes in these signed contracts.

Service, Advocacy, Leadership, Education & Support
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February 21, 1992

City Commission
City of Bismarck
Bismarck, North Dakota 58501

Gentlemen:

The U S WEST Communications Company, a corporation, its successors and
assigns, hereby agrees to furnish telephone service primarily for use in
transacting city business for the City of Bismarck, North Dakota, for a
period of twenty (20) years beginning April 25, 1992, under terms and
conditions stated as follows:

The U S WEST Communications Company agrees to furnish 25 Network
Access Registers at 50 percent of the regular local exchange rate

lawfully in effect at such locations in Bismarck as the City
Commission may by resolution direct during the twenty (20) year

‘ period mentioned
The Network Access Registers are to be located within the U S WEST
Communications Company's Bismarck Base Rate Area.
Respectfully submitted,

U S WEST COMMUNICATIONS

M U adile o

The City Commission of the City of Bismarck, North Dakota, hereby agrees
to and accepts the above.

ACCEPTED BY:

%Zé(/%f A T

City Audluéy Mayor, City of Blsmarck North Dakota

‘ April 25 , 19_ 92 April 25 , 19_92




ACCEPTANCE

Please take notice that U S WEST Communications, Inc. hereby accepts all the

terms and provisions of an Ordinance of the city of __ Bismarck , North
Dakota, entitled:

"AN ORDINANCE GRANTING TO U S WEST COMMUNICATIONS, INC.,

ITS SUCCESSORS AND ASSIGNS, THE RIGHT TO USE
AND OCCUPY THE STREETS, ALLEYS, AND OTHER PUBLIC PLACES OF
BISMARCK , NORTH DAKOTA, FOR THE PURPOSE OF CONSTRUCTING,

MAINTAINING AND OPERATING A GENERAL TELEPHONE AND TELEGRAPH
SYSTEM WITHIN SAID CITY."

Dated this gl)g day of -J{LB‘ , 19%.

U S WEST Communications, Inc.

By /‘Q\ci:aﬁz:ox

Secretery
(My Ccmmission Expires [/‘ IQ‘q & )



RESOLUTION

' A Resolution granting to U.S. West Communications, Inc., a
Corporation, its successors and assigns, the franchise and right to
construct, maintain and operate, within &and wupon, in é&and under the
streets, alleys &and public grounds of the City of Bismarck, North

" Dakota, a telephone communication system.

WHEREAS, pursuant to 1law, the City has the power to grant a
non-exclusive franchise for a term of no more than 20 years; and,

WHEREAS, pursuant to City ordinance, the City may grant a
franchise, by resolution, following public hearing; &nd,

WHEREAS, on the 25th day of February , 1992, a public hearing
was held by the Board of City Commissioners; and,

WHEREAS, it is in the public interest that a franchise be granted
to U.S. West Communications, Inc., for a telephone communication
system.

NOW, THEREFORE, BE IT RESOLVED by the Board of City Commissioners
of the City of Bismarck, North Dekota:

Article I. Definitions. As used herein, the following words
d terms are defined as follows:

1. "City'" meens the City of Bismarck, North Dekota.

2. "Franchise'" mezns all of the rights and obligations extended

by City to Grantee herein.
3 "Grantee' means U.S. West Communications, Inc.

Article II. Grent of Authority . There is hereby granted by the
City of Bismarck to the Grantee, subject to the conditions contained
herein, the right and privilege to occupy and use the streets, alleys,
public ways of the City as now or hereafter constituted, necessary or
proper for the maintenance and operation in the City of a telephone
exchange and lines connected therewith for the purpose of constructing,
maintaining, and operating, within, upon, and under the same, a
telephone communication system for public and private use.

Article III. Grantee's Obligations. Grantee shell maintein an
efficient distribution system for telephone communication services for
public and private use at such reasonable rates as may be approved by
the Public Service Ccmmission cf the State of North Deakota and under
such orders, rules or regulations as may be issued by any federal or
state zgency having jurisdiction thereof.

Article 1IV. Non-Exclusive Grant. The right to use and occupy the
treets, alleys, public ways &nd places for the purposes herein set
forth shall not be exclusive, and the City reserves the right to greant
a similar use of the streets, alleys, public ways and places, to any
person at eny time during the period of this Franchise.




Article V. Compliance with Appliceble Lews and Ordinances. The
Grantee shall at all times during the life of this Franchise, be
subject to all lawful exercise oif the police power by the City, -and to
such reasonable regulation as the City shall hereafter by resolution or
ordinance provide.

Article VI. Insureance and Indemnification. Grzntee shall
maintain, at all times during the term of the Franchise, 1liability
insurance, or a self-insurance program insuring Grantee against any and
all damages, losses or claims of any nature &rising out of Crantee's
operations under the Franchise. A copy of the policy, or a statement
outlining the <coverages and funding 1level of the Grantee's
self-insurance program shall be filed with the City at the time of
acceptance of the Franchise. In addition, evidence of payment of
required premiums, copies of endorsements, and notices of cancellation
or non-renewal, or notice of material changes in the self-insurance
progream or its funding levels, shall be provided to the City, during

the term of the Franchise. GCrantee agrees to protect and save harmless
City from any claims for damages or injuries resulting from Grantee's
operations under the Franchise, and to defend &and indemnify City
against all claims, actions, proceedings, costs, damages  and

ligbilities, including attorneys fees.

Article VII. Reservation of Rights. City reserves any right it
may have, under its police power, or otherwise, to control cr regulate
the use of the streets, alleys znd public grounds by Grantee, and to
enact all ordinances necessary and proper in the exercise of that
power. City also reserves the right, pursuant to state laws and rules
and regulations of the Public Service Commission and the City's Home
Rule Charter, as such charter may be amended from time to time, and
City ordinances as such ordinances may be amended from time to time, to
impose, by ordinance, a reasonable franchise tax for revenue purposes
applicable to all franchises of 1like kind. This Franchise does not
include the right to transmit a television or broadcast signal over the
telephone 1lines, and the City specifically reserves any and all
regulatory authority, including the right to change a franchise or use
fee, that may be hereafter legislated.

Article VIII. Conditions on Street Occupancy.

1. All transmission &and distribution structures, lines and
equipment erected by the Grantee within the City shall be so located as
to cause minimum interference with the proper use of streets, alleys
and other public ways and places, &end to cause minimum interference
with the rights or reasonable convenience of property owners who adjoin
any of the said streets, azlleys or other public ways and places.

2. In case of any disturbance of pavement, sidewalk, driveway or
other surfacing, or trees or green arees, the Grantee shall, at its cwn
cost znd expense and in a manner epproved by the City Engineer, or City
Forester, replace and restore all paving, sidewalk, driveway or surface
cf zny street cr alley disturbed, or trees or green &sreas, in as good
condition as before said work was commenced, and shall -maeintain the
restoration in an approved condition for a period of 20 years.



3. In the event that at any time during the period of this

Franchise the City shall lawfully elect to alter, or change the grade

f, any street, alley or other public way, the Grantee, upon reasonable

.otice by the City, shall remove, relay and relocate its poles, wires,

tables, underground conduits, manholes and other fixtures at its own
expense.

4. The Grantee shall not place poles or other fixtures where the
came will interfere with any electric light, water hydrant or water
main, or in such a manner as to interfere with the usual travel on said
streets, alleys and public ways.

5. The Grantee shall, on the request of any person holding a
building moving permit issued by the City, temporarily raise or lower
its wires to permit the moving of buildings. The expense of such

temporary removal, raising or lowering of wires shall be paid by the
person requesting the same, and the Grantee shall have the authority to
require such payment in advance. The Grantee shall be given not less
than forty-eight hours advance notice to arrange for such temporary
wire changes.

Article IX. Approval of Transfer. The Grentee shall not sell
or transfer its plant or system to another, nor transfer any rights
under this Franchise to another without the written approval of the

City. In addition, no sale or transfer shall be effective until the
vendee, assignee or lessee has filed in the office of the City Auditor
n instrument, duly executed, 7reciting the fact of such sale,

ssignment or lease, accepting the terms of the Franchise, and agreeing
to perform all of the conditions thereof.

Article X. City Rights in Franchise.

1. City Rules. The right is hereby reserved to the City to
adopt, in addition to the provisions herein contained &nd existing
epplicable ordinances, such additional regulations as it shall find
necessary in the exercise of the police power, provided that such
regulations, by ordinance or otherwise, shall be reasoneble, and not in
conflict with the rights herein granted, and shall not be in conflict
with the laws of the State of North Dakota.

25 Supervisions and Inspection. The City shall have the right
to supervise all construction or installation work performed subject to
the provisions of this Ordinance and to make such inspections as it
shall find necessary to insure compliznce with governing ordinances.

3. Procedure after Termination or Revocation. Upon the
revocation of this Franchise by the Council, or at the end of this
Franchise, the City shall have the right to determine whether the
Company shall continue to operate and maintain its plent and
distributing system pending the decision of the City as to the future
maintenance and operation of the plant and distribution system.

Article XI. Term of Franchise. The Franchise &nd-rights herein
ranted shall take effect and be in force from and after the final
passzge here, &s required by lew, and upon filing of acceptence by the
Grantee with the City Auditor, and shall continue in force and effect

-3-



for a term of twenty (20) years after the effective date of this
Franchise. Provided, that if the acceptance is not filed within thirty
30) days, the provisions of this Franchise shall be null and voidt

APPROVED:

President, Board of City
Commissioners
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ORDINANCE NO. 3067

4"/-'-‘-’ \—‘\
AN ORDINANCE GRANTING PERMISSION L COMPAN
ITS SUCCESSORS AND ASSIGNS, TO CONSTRUCT, MAINTAIN, AND
OPERATE IN THE CITY OF MINOT, NORTH DAKOTA, FOR A TERM OF
TWENTY (20) YEARS, A TELEPHONE AND COMMUNICATIONS SYSTEM FOR
THE PURPOSE OF PROVIDING TELEPHONE AND COMMUNICATIONS SERVICE
IN, THROUGH, AND TO SAID CITY AND TO ITS INHABITANTS, AND
OTHERS, AND TO USE THE STREETS, ALLEYS, AND PUBLIC GROUNDS OF
SAID CITY FOR SAID PURPOSES.

IT IS HEREBY ORDAINED BY THE CITY COUNCIL OF THE CITY OF
MINOT, NORTH DAKOTA, THAT:

Section 1. DEFINITIONS. For the purposes of this ordinance,
the following terms, phrases, words, and their derivations, shall
have the meaning given herein. When not inconsistent with the
context, words used in the present tense include the future, words
in the plural number include the singular number, and words in the
singular number include the plural number. The word "shall" is
always mandatory and not merely directly.

(1) "City" is the City of Minot, North Dakota.

(2) "Company" is the grantee of the rights under this
franchise.

(3) "Council" is the city council of the City of Minot, North
Dakota.

(4) "Person" is any person, firm, partnership, association,
corporation, company, or organization of any kind.

(5) "Indemnify" means that Indemnitor shall save Indemnitee
harmless from all loss sustained by Indemnitee on account of any
suit, judgement, execution, claim, or demand, whatsoever, including
attorneys' fees and court costs, resulting from negligence on the
part of Indemnitor arising out of the operations referred to. The
Indemnitee shall notify the Indemnitor within ten (10) days after
presentation of any claim or demand, either by suit or otherwise,
made against the Indemnitee on account of any negligence as
aforesaid on the part of the Indemnitor.

Section 2. GRANT OF AUTHORITY. There is granted to Minot
Telephone Company, a North Dakota corporation, its successors and
assigns, hereinafter referred to as the "Company", during the term
hereof, the right and privilege of constructing, operating, and
maintaining in the City of Minot, North Dakota, a telephone and
communications system, and to use the public right-of-way accord-
ingly, as long as the company's plant and improvements therein
shall be located so as not to interfere unnecessarily with the
safety and convenience of ordinary travel along and over said
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service shall be at the will of the Company except that the Company
does hereby agree that it shall not cease providing service or

reasgonable notice to Company.

(3) RIGHT OF ACQUISITION BY THE CITY. Pursuant to the North
Dakota constitution and State Law, the City at any time shall have
the right, by eminent domain to condemn and take over the property
of the utility as provided by law.

Section 7. TAXATION. The City reserves the full right of
taxation of the Company allowed to it under applicable Federal and
State laws.

Section 8. RATES. The Company agrees that it shall be
subject to all authority now or hereafter possessed by the City, or
any other regulatory body having competent jurisdiction to fix
just, reasonable and compensatory telephone rates.

Section 9. TERM OF FRANCHISE. This ordinance shall be in
full force and effect from and after its passage and publication,
as provided by law, and shall continue in force and effect for a
term of twenty (20) years after the effective date. Upon written
request of either party, the terms and conditions of this franchise
may be reviewed at the end of each five (5) year period. Any
Cchanges made by agreement of the parties involved as a result of
one of these reviews shall become binding insofar as the balance of
the franchise term is concerned. The Company shall, if it accepts
this ordinance, and the rights hereby granted, file a written
acceptance of the franchise rights hereby granted with the City
Clerk within ninety (90) days from the date of the publication of
this ordinance. If said acceptance is not filed, the provisions of
this ordinance shall be null and void.

Section 10. ASSIGNMENT. Company shall have full right and
authority to assign to any person, persons, firm, or corporation
all the rights conferred upon it by this Ordinance, provided that
the assignee of such rights, by accepting such assignment, shall
become subject to the terms and provisions of this Ordinance, and
amendments thereto.

Section 11. UNDERGROUNDING OF EXISTING OVERHEAD FACILITIES.
The City recognizes that a need exists for the placement of
telephone facilities underground in certain instances and it will
adopt appropriate ordinances as necessary to meet the needs of the
public and municipality in this respect.

SECTION 12. EFFECTIVE DATE. This ordinance shall take effect
and be in force on its passage and approval or upon expiration of
the existing franchise, which ever is later.

3
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. PASSED FIRST READING: February 3, 1992

PASSED SECOND READING: March 2, 1992

ATTEST: Dr. Geof4e M. Christensen, Mayor

\&5 VO NN U

David W. Waind, City Clerk
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RESOLUTION

A Resolution granting to Montana-Dakota Utilities Co., a
division of MDU Resources Group, Inc., a Corporation, 1ts successors
and assigns, the franchise and right to construct, maintain and
operate, within and upon, in and under the streets, alleys and public
grounds of the City of Bismarck, North Dakota, an electric
distribution system for transmitting and distributing electric energy
for public and private use.

WHEREAS, pursuant to law the City has the power to grant a
non-exclusive franchise for a term of no more than twenty years; and,

WHEREAS, pursuant to city ordinance the City may grant a
franchise, by resolution, following public hearing; and,

WHEREAS, on the 12th day of May, 1987, a public hearing was
held by the Board of City Commissioners; and,

WEEREAS, it is in the public interest that a franchise be granted
to Montana Dakota Utilities Co., a division of MDU Resources Group,
Inc., for an electric distribution system.

NOW, THEREFORE, BE IT RESOLVED by the Board of City Commissioners
of the City of Bismarck, North Dakota:

Article 1I. Definitions. As used herein, the following words
and terms are cdefined as follows:

1. "City" means the City cf Bismarck, North Dakota.

2. "Franchise" means all of the rights and obligations
extended by City to Grantee herein.

3. "Grantee" means Montana-Dakota Utilities Co., a
division of MDU Resources Group, Inc.

Article 1II. Grant of Authority. There 1is hereby granted by
the City to the Grantee, subject to the conditions contained herein,
the right and privilege to occupy and use the streets, alleys and
public grounds of the city as now, or hereafter constituted, for the
purpose of constructing, maintaining and operating, within, upon, in
and under the same, an electric distribution system for transmitting
and distributing electric energy for public and private use.

Article III. Grantee's Obligations. Grantee shall maintain
an efficient distribution system for furnishing electric energy for
public and private use at such reasonable rates as may be approved by
the Public Service Commission of the State of North Dakota and under
such orders, rules or regulations as may be issued by any federal or
state agency having jurisdiction thereof. '




Article 1IV. Non-Exclusive Grant. This franchise shall not
be exclusive and shall not be construed to prevent the City from
granting to any other party the right to use the streets, alleys and
public grounds of the City for like purposes.

Article V. Compliance With Laws and Ordinances. Grantee shall
at all times during the 1life of this franchise comply with all
applicable laws and ordinances of the City.

Article VI. Reservation of Rights. City reserves any right
it may have, under 1its police power, or otherwise, to control or
regulate the use of the streets, alleys and public grounds by Grantee,
and to enact all ordinances necessary and proper in the exercise of
that power. City also reserves the right, pursuant to state laws and
rules and regulations of the Public Service Commission and the City's
Home Rule Charter, as such charter may be amended from time to time,
and City ordinances as such ordinances may be amended from time to
time, to impose, by ordinance, a reasonable franchise tax for revenue
purposes applicable to all franchises of like kind.

Article VII. Conditions on Street Occupancy.

1. All transmission and distribution structures, lines and
equipment erected by the Grantee within the City shall be so
located as to cause minimum interference with the proper use of
streets, alleys and other public ways and places, and to cause
minimum interference with the rights or reasonable convenience of
property owners who adjoin any of the said streets, alleys or
other public ways and places. Wherever feasible and practical,
new transmission lines, and existing 1lines whenever they are
modernized, upgraded or extensively rehabilitated, shall be
placed underground, or they shall be constructed in a manner that
causes minimum interference with the landscape or appearance of
the city.

2. In case of any disturbance of pavement, sidewalk,
driveway or other surfacing, the Grantee shall, at its own cost
and expense and in a manner approved by the City Engineer,
replace and restore all paving, sidewalk, driveway or surface of
any street or alley disturbed, in as good condition as before
said work was commenced, and shall maintain the restoration in an
approved condition for a period of six years.

3. In event that at any time during the period of this
franchise the City shall lawfully elect to alter, or change the
grade of, any street, alley or other public way, the Grantee,
upon reasonable notice by the City, shall remove, relay and
relocate its poles, wires, cables, underground conduits, manholes
and other fixtures at its own expense.

4. The Grantee shall not place poles or other fixtures
where the same will interfere with any electric 1light, water
hydrant or water main, or in such a manner as to interfere with
the usual travel on said streets, alleys and public ways.



5. The Grantee shall, on the regquest of any person holding
a building moving permit issued by the City, temporarily raise or
lower its wires to permit the moving of buildings. The expense
of such temporary removal, raising or lowering of wires shall be
paid by the person requesting the same, and the Grantee shall
have the authority to require such payment 1in advance. The
Grantee shall be given not 1less than forty-eight hours advance
notice to arrange for such temporary wire changes.

Article VIII. Insurance and Indemnification. Grantee shall
maintain, at all times during the term of the franchise, 1liability
insurance, insuring Grantee and the City against any and all damages,
losses or claims of any nature arising out of Grantee's operations
under the franchise, in the minimum amount of $500,000. A copy of the
policy shall be filed with the City at the time of acceptance of the
franchise, along with evidence of payment of required premiums and
copies of endorsements, and notices of cancellation or non-renewal,
during the term of the franchise. Grantee agrees to protect and save
harmless City from any claims for damages or injuries resulting from
Grantee's operations under the franchise, and to defend and indemnify
City against all claims, actions, proceedings, costs, damages and
liabilities, including attorneys fees.

Article IX. Assignment. Grantee may assign this franchise
to another party or corporation, subject to all obligations of the
Grantee hereunder, with the consent of the City, which may not be
unreasonably withheld.

Article X. Acceptance. Within thirty days after Grantee is
notified of adoption of this Resolution, Grantee shall file with the
City Auditor its written acceptance of this franchise, subject to all
of its terms and conditions.

Article XI. Term. This franchise shall continue and remain
in full force and effect for a period of twenty years from the date
upon which it is accepted by the Grantee.

Adopted this 12th day of May, 1987.

STATE OF NORTH DAKOTA)
)ss
COUNTY OF BURLEIGH )

I, Dennis Schlenker, do hereby certify that I am the duly
appointed, gqualified and acting Deputy City Auditor of the City of
Bismarck, North Dakota, and that the attached is a full, true and
correct copy ©of the resolution adopted by the Board of City
Commissioners at its meeting of May, 12, 1987.

IN WITNESS WHEREOF, I have hereunto set my hand and the seal
of the City of Bismarck, North Dakota, this 14th day of May, 1987.

3
(SEAL) (/. (e

Dennis Schlenker, Deputy City Auditor
Bismarck, North Dakota




ACCEPTANCE OF FRZANCHISE

MONTALA-CAKOTA UTILITIES CO., a Division of MDU Resources Crour,
Inc., a corporation, Lereby accepts the terms and conditicns of tret
certain Resolution enacted by the governing body of the

City of BISMARCK " BURLEIGH County, North Dakota, tre

sare being an ordinance granting to said Company. its successors ard
assigns, a franchise to construct, maintain and oi:erate, within ard
upon, in and under the streets, alleys and public grounds of saic
City, an electric distribution system for transmitting and
distributing electric energy for public and private use, which

ordinance was duly and finally passed, adopted and approved by thLe

governing body of said City on the 12th day of May )
19 87
Dated this 27~ day of May , 19 87 s

MONTANA-DAKOTA-UTILITIES CO.,
A DiviSion of MDU Resources Group. Inc.

1
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ORDINANCE NO. 3097

AN ORDINANCE GRANTING T NORTHERN STATES POWER COMP

CORPORATION, ITS SUCCESSORS AND ASSIGNS, PERMISSTON fbaégéggggggA
OPERATE, REPAIR AND MAINTAIN IN THE CITY oF MINOT, NORTH DAKOTA Aﬁ
ELECTRIC DISTRIBUTION SYSTEM AND TRANSMISSION LINES, INCLUI;ING
NECESSARY POLES, POLE LINES, FIXTURES AND APPURTENANCES, FOR THE

THE CITY COUNCIL OF THE CITY OF MINOT, wWARD COUNTY, NORTH DAKOTA
DOES ORDAIN:

SECTION 1. Definitions
—=--:tlons

(1) In this Ordinance "City" means the City of Minot, County
of Ward, State of North Dakota,

(2) "city Utility System" refers to the facilities used for
pProviding any public utility service owned or operated by City or
agency thereof, including sewer and water service.

(3) “Company" means Northern States Power Company, a
Minnesota corporation, its Successors and assigns.

to the General Manager and chief Executive, thereof at Northern
States Power Company 1206 - Sth Ave. So., Grand Forks, North
Dakota, 58201. Notice to City shall be mailed to the City Manager.

(5) "Public grounds" means city parks and squares ag well as
land held by the Ccity for the purpose of open sgpace.

(6) "Public ways" means streetas, avenues, alleys, Parkways,
walkways, easements and other public rights of way within the City.

SECTION 2. Grant of Franchise

City hereby grants Company, for a period of 20 years from the
date hereof, the right to transmit and furnish electric energy for
light, heat, power and other purposes for pPublic and private use
within and through the limits of City as its boundaries now exist
Or as they may be extended in the future. For these purposes,
Company may construct, operate, repair and maintain electric
distribution gystem and electric transmission linesg, including
pPoles, pole lines, duct lines, fixtures, and any other necessary
appurtenances in, on, over, under and across the public ways and
Public grounds of City. Company may do all reasonable things
necessary or Customary to accomplish these purposes, subject,
however, to the further provisions of this franchise.
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such performance is nevertheless ordered or directed by City after
notice of Company's determination. In the event a suit shall be
brought against City under circumstances where the above agreement
to indemnify applies, Company at its sole cost and expensge shall
defend City in such suit if written notice thereof is promptly
given to Company within a period whereln Company is not prejudiced
by lack of such notice. If such notice is not reasonably given as
hereinbefore provided, Company shall have no duty to indemnify nor
defend. If Company is required to indemnify and defend, it will
thereafter have complete control of such litigation, but Company
may not settle such litigation without the consent of City, which
consent shall not be unreasonably withheld. This section is not,
as to third parties, a waiver of any defense of immunity otherwise
avajlable to City; and Company, in defending any action on behalf
of City shall be entitled to assert in any action every defense or
immunity that City could assert in its own behalf.

SECTION 8. Vacation of Public Ways

The City shall give the Company at least two weeks' priorxr
notice of a proposed vacation of a public way. Except where
required solely for a City improvement project, the vacation of any
public way, after the installation of electric facilities, shall
not operate to deprive Company of its rights to operate and
maintain such electrical facilities, until the reasonable cost of
relocating the same and the loss and expense resulting from such
relocation are first paid to Company. In no case, however, shall
City be liable to the Company for failure to specifically preserve
a right-of-way, under North Dakota law.

SECTION 9. Ravenue Rights Reserved

Nothing herein shall be construed as an abandonment by the
City of its right to impose taxes and fees on the Company under the
then applicable law.

SECTION 10. Written Acceptance

Company shall, if it accepts this ordinance and the rights and
obligations hereby granted, file a written acceptance of the rights
hereby granted with the City Clerk within ninety (90) days after
the final passage and any required publication of this ordinance.

SECTION 11. Provisions ¢of Ordinance

(1) Every section, provision, or part of this ordinance is
declared separate from every other section, provision or part; and
if any section, provision or part shall be held invalid, it shall
not affect any other section, provision or part. Where a provision
of any other City ordinance conflicts with the provisions of this
ordinance, the provisions of this ordinance shall prevail.
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(2) If either party (City or Compan agserts that

party is in default in performance of any g&liQation hereuEEertgﬁz
complaining party shall notify the other party of the default and
the desired remedy. The notification shall be written. If the
dispute is not resolved within 30 days of the written notice,
either party may commence an action in District Court to interpret
and enforce this franchise or for such other relief as may
permitted by law or equity for breach of contract, or either party
may take any other action permitted by law.

(3) This ordinance constitutes a franchise agreement between
the City and the Company as only parties and no provision of this
franchise shall in any way inure to the benefit of any third person
(including the public at large) so as to constitute any such person
as a third party beneficiary of the agreement or of any one or more
of the terms hereof, or otherwise give rise to any cause of action
in any person not a party hereto.

SECTION 12. Publication Expense

The expense of any publication of this franchise ordinance
required by law shall be paid by Company.

SECTION 13. Effective Date

This ordinance shall take effect and be in force after its
passage, approval, and any publication as required by law, and upon
acceptance by the Company as required by Section 10.

PASSED FIRST READING: July 6, 1992

PASSED SECOND READING: September 8, 1992

APPROVED:

ATTEST: George 2§Zistensen, Mayor

-

David W. Waind, City Clerk
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ORDINANCE NQ, 1146

AN ORDINANCE GRANTING TO WEST PLAINS ELECTRIC COOPERATIVE,
INC., A COOPERATIVE CORPORATION, ITS SUCCESSORS AND ASSIGNS,
A LIMITED FRANCHISE AND RIGHT TO CONSTRUCT, MAINTAIN AND
OPERATE, WITHIN AND UPON, IN AND UNDER THE STREETS, ALLEYS
AND PUBLIC GROUNDS OF THE CITY OF DICKINSON, STARK COUNTY,
NORTH DAKOTA AN ELECTRIC DISTRIBUTION SYSTEM FOR
TRANSMITTING AND DISTRIBUTING ELECTRIC ENERGY FOR ALL
PUBLIC AND PRIVATE USES.

BE IT ORDAINED BY THE BOARD OF CITY COMMISSIONERS OF THE CITY OF
DICKINSON, NORTH DAKOTA, AS FOLLOWS:

ection 1; For convenience, herein, said municipal cofporation is designated and referred
to as “Municipality” and West Plains Electric Cooperative, Inc. is designated and referred to as
“Grantee”. Any reference to either includes their respective successors and assigns,

Segtion 2: There is hereby granted to Grantee, its successors and assigns, subject to the
limitations herein stated, the right and franchise to occupy and use the streets, alleys and public grounds
of the municipality as now, or hereafter constituted, for the purpose of constructing, maintaining, and
operating, within, upon, and in and under the same, an electric distribution system for transmitting and
distributing electric energy for all public and private uses. Grantee’s franchise rights shall be fimited as
follows:

(8  To all platted additions of the municipality, including additions identified as
Auditor’s Plats, in which Grantee is now and has heretofore operated its
electric distribution or transmission system, and

()  To all areas which are hereafter annexed to the municipality and in which
Grantee is, at the time of annexation, operating its electric distribution or
transnussion system, and

(¢)  To all areas of the mumicipality, now existing or hereafler annexed, in which
Grantee may legally operate its electric distribution or transmission system, and

(d)  Notwithstanding the foregoing, the Grantee shall have the right to extend its
electric distribution or transmission system within the areas described above
and may use all streets, alleys and public grounds of municipality outside the
areas described above to transmit electricity to other areas.

Thcrig!nshcmhlgrantedtoGmweshallﬁntherbembjectzoaﬂvalidlaws, rules and
regulations now or hercafter adopted and promulgated by any State or Federal authority hav<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>