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Senator Mutch opened the hearing the hearing on SB2256. All senators were present.

Senator Traynor introduced SB2256.

SENATOR HEITKAMP testified in support of SB2256.

Senator Sand asked him how you would stop an out of state telemarketer. Senator Heitkamp said

that the companion bill has enough teeth to do deal with that. Senator Thompson asked Senator

Heitkamp if, in order for the other bill to function, it would be necessary to pass this bill.

Senator Heitkamp said that he believes that this bill is more reliant on the other bill.

Dave Huey testified in support of SB2256. His testimony is included.

Senator Thompson said that he has a growing concern with the aging. He wanted to know how

they get the aging phone numbers. Mr. Huey said that he is not sure how they do that.

Illona Jeffcoat-Sacco testified in support of SB2256. Her testimony is included.
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Senate Industry, Business and Labor Committee

Bill/Resolution Number Sb2256

Hearing Date January 26, 1999

Brent McCarthy testified in support of SB2256. His testimony is included.

Gary Lee, Direct Marketing association, testified in opposition to SB2256. Senator Heitkamp

asked him if it is a right that the caller has to say that they don'f want to be on the list. The reply

was yes. Senator Heitkamp then asked him if they were trying to muddy up the part that says

that they have to identify who they are. His reason as that they are just an agent of someone else.

Marilynn Foss testified on SB2256.

Senator Sand asked Ms. Foss if she felt that North Dakota needs 2256. Her answer was no.

Senator Heitkamp said that if they say that they can do this for $5, he doesn't see a problem with

this, lllona Jeffcoat-Sacco said that she used five dollars because that is what Georgia used. She

told the committee that if the amount of money was too small then she would address the

committee again in the 2001 session.

Senator Mutch closed the hearing on SB2256.

Discussion was held on-ETBRUARY 2, 1999.

Senator Klein motioned for a do pass on the amendments that were offered by US West. Senator

Heitkamp seconded his motion. The motion carried with a 7-0-0 vote.

Senator Heitkamp motioned for a do pass with amendments recommendation from the

committee. Senator Thompson seconded his motion was unsuccessful with a 3-4-0 vote.

Senator Krebsbach motioned for a do not pass with amendments recommendation Ifom the

committee. Senator Sand seconded her motion. The motion carried with a 4-3-0 vote.

Senator Klein will carry the bill.



FISCAL NOTE

(Return original and 13 copies)

Bill/Resolution No.: SB 2256

Requested by Legislative Council

Amendment to:

Date of Request: 1-18-99

Please estimate the fiscal impact (in dollar amounts) of the above measure for state
general or special funds, counties, cities, and school districts.

Narrative: The bill provides that the Public Service Commission establish a database of
customers who choose not to be called by teiemarketers. The PSC
envisions that the duties assigned to it by this biii wiii be privatized with a
private operator retaining ail the revenues generated from the service in
retum for providing the service. The PSC anticipates that there wiii be no net
effect on the general fund through creating and administering a database.
The enforcement of the law however, will be the responsibility of the Attorney
General. The Attorney General's office should be consulted concerning the
effect the enforcement provisions wiii have on the general fund.

State fiscal effect in dollar amounts:

1997-99

Biennium

General Special
Fund Funds

1999-2001

Biennium

General Special
Fund Funds

2001-03

Biennium

General Special
Fund Funds

Revenues:

Expenditures:

What, if any, is the effect of this measure on the appropriation for your agency or
department:

a. For rest of 1997-99 biennium: N/A

b. For the 1999-2001 biennium: N/A

c. For the 2001-03 biennium: N/A

County. Citv. and School District fiscal effect in dollar amounts: No Effect

Counties

1997-99 1999-2001

Biennium Biennium

School

Cities Districts Counties Cities

If additional space is needed, attach
a supplemental sheet.

Date Prepared: January 22, 1999

2001-03

Biennium

School

Districts Counties

School

Districts

Sioned:^^^

Typed Name: Jon H. Mielke. Executive Secretar

Department: Public Service Commission

Phone Number: 328-2400

Sls/Legal/Fiscal99SB2256.doc



Date:

Roll Call Vote #:

1999 SENATE STANDING COMMITTEE ROLL CALL VOTES

BILL/RESOLUTION NO.

Senate INDUSTRY, BUSINESS AND LABOR COMMITTEE Committee

I  I Subcommittee on
or

□ Conference Committee
Legislative Council Amendment Number

Action Taken /Wf-JyO ^ Om
Motion Made By ,/

fSL0N
Seconded
By lenwofi

Yes NoSenatorsYes NoSenators

Senator Mutch

Senator Sand

Senator Klein

Senator Krebsbach
Senator Heitkamp
Senator Mathem

Senator Thompson mm

Total (Yes)

Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent:



Date:

Roll Call Vote #: ^7-

1999 SENATE STANDING COMMITTEE ROLL CALL VOTES

BILL/RESOLUTION NO.

Senate INDUSTRY, BUSINESS AND LABOR COMMITTEE Committee

I  I Subcommittee on
or

□ Conference Committee
Legislative Council Amendment Number

Action Taken

Motion Made By J | Seconded -
By

Yes NoYes No SenatorsSenators

Senator Mutch

Senator Sand

Senator Klein

Senator Krebsbach

Senator Heitkamp
Senator Mathem

Senator Thompson

m

Total (Yes)

Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent:



Date:

Roll Call Vote#:

1999 SENATE STANDING COMMITTEE ROLL CALL VOTES

BILL/RESOLUTION NO.

Senate INDUSTRY, BUSINESS AND LABOR COMMITTEE Committee

I  j Subcommittee on
or

□ Conference Committee
Legislative Council Amendment Number

Action Taken

Motion Made By Seconded
By )ajQ

Senators Yes NoSenators

Senator Mutch

Senator Sand

Senator Klein

Senator Krebsbach

Senator Heitkamp
Senator Mathem

Senator Thompson

Total (Yes)

Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent;



REPORT OF STANDING COMMITTEE (410)
February 4,1999 10:15 a.m.

Module No: SR-23-1895

Carrier: Klein

Insert LC: 98273.0101 Title: .0200

REPORT OF STANDING COMMITTEE

SB 2256: Industry, Business and Labor Committee (Sen. Mutch, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO NOT PASS
(4 YEAS, 3 NAYS, 0 ABSENT AND NOT VOTING). SB 2256 was placed on the Sixth
order on the calendar.

Page 1, line 12, after "3." insert ""Telecommunications company" means that term as defined
in section 49-21-01.

Page 2, line 8, after "solicitations" insert ", except the commission may not require a
telecommunications company to provide that notification to its subscribers"

Page 2, line 11, after "notice" insert ", except the commission may not require a
telecommunications company to receive that notice from its subscribers"

Page 2, line 15, after "base" insert ", except the commission may not require a
telecommunications company to receive or collect the objections and revocations from
its subscribers"

Renumber accordingly

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 SR-23-1895
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S.B. 2256

Presented by:

Before:

lllona Jeffcoat-Sacco

Public Service Commission

Industry, Business and Labor Committee
Senator Duane Mutch, Chairman

Date: January 26,1999

TESTIMONY

Mr. Chairman and members of the Senate Committee on Industry,

Business and Labor, I am lllona Jeffcoat-Sacco, director of the Public Utilities

Division of the Public Service Commission. The Commission asked me to testify

on its behalf in support of SB 2256.

As you may know, the Commission is very concerned with the extent of

slamming and cramming problems in the telecommunications industry—in North

Dakota and nationwide. One cannot talk about the problems of slamming and

cramming without talking about telemarketing. Telemarketing of

telecommunications service is at the heart of the slamming and cramming

problem.

SB 2256 is an attempt to address some of the problems associated with

telemarketing and for this reason, the Commission supports it. Unlike an outright

prohibition or a burdensome financial obligation, SB 2256 creates a scheme that

is voluntary for consumers with only a nominal financial impact on telemarketers.

We believe the proposal offers good protection to consumers who want it, without

unnecessarily burdening an important industry.

We believe the following components of this legislation are key to its

benefits.

Most importantly, appearing on the list is within the control of each

consumer. If limiting telemarketing calls is important to a person, that person can

be on this list for a nominal fee. Likewise, the consumer also has a choice
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regarding whether or not he will receive telemarketing calls representing

charitable organizations.

Secondly, the cost to telemarketers to obtain the list is nominal. The ten-

dollar fee should impose no economic burden on any telemarketer.

Thirdly, it is the intention of the Commission to solicit bids from the private

sector for administration of the database and the distribution of the "do not call"

lists. Privatization of this function will mean additional jobs and income for a

private business in North Dakota.

Finally, administration of the database should impose no burden on the

state. Once the operating parameters of the database are established the

operation should be self-supporting and will likely be privatized. There should be

no impact to the budget of any agency or the general fund from this aspect of the

program. While the Commission is willing to administer the creation of the

database and oversee management of the list, the Commission would have no

objection if the database responsibilities were assigned to some other agency.

The Public Service Commission urges your favorable recommendation on

SB 2256.



Telephone Preference Service

The Direct Marketing Assoiation

P.O. Box 9014

Farmingdale, NY 11735-9014

For many people, telephone marketing calls provide convenience and value. If you enjoy
shopping by phone, but wish to reduce the number of calls you receive at home, ask the
companies with which you already do business not to rent your name to other companies.
This can be done when you place an order, make a donation or any time you communicate
with a telephone marketer.

Direct marketers recognize that some people do not like to receive telephone solicitation
calls. If you want to reduce the number of national advertising calls you receive at home,
use this form to register with the Direct Marketing Association's Telephone Preference
Service (TPS). Your name will remain on the file for five years. If you move or if your home
phone number changes, please register again.

The DMA will distribute your request to companies that use this do-not-call file. After a
few months you will receive fewer telephone marketing calls from national marketers, like

credit card offers and magazine subscriptions. Local organizations usually do not

participate.

If you continue to receive unwanted telephone marketing calls, ask the company calling

you Jo remove your name and phone number from its calling list.

TELEPHONE PREFERENCE SERVICE

DIRECT MARKETING ASSOCIATION

PO BOX 9014

FARMINGDALE NY 11735-9014 .
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To: North Dakota State Legislature

The Direct Marketing Association (DMA)
has 4TOO Members nationwide

who sometines use the telephone.

we have members headquartered in North Dakota
and with operations in North Dakota

DMA opposes a state do-not-oall list as proposed in SB 2256

because wo already serve consumers in two important ways

if you ask us not to call — we don't

we put you on our in-house
do-not-call list

we do not trade your name
or number with

any other company

it's the law

we support and pay for an industry service to consumers
Telephone Preference Service (TPS)

a consumer can write to TPS and be deleted from
calling lists of national marketers

this service is free to consumers and paid for by
industry -- for 20 years

there are two federal laws which require a company to implement
a consumer's request not to be called again

Telephone Consumer Protection Act (FCC administered)

Telemarketing Sales Rule (PTC administered)

DMA supported both laws

t.hese two federal laws were intended and implemented to preempt
the states as far as interstate xaarketing is
concerned

that means that a North Dakota law would affect
only companies who call North Dakotans from North
Dakota

this proposed North Dakota law is not practical or helpful to
North Dakota consumers or North Dakota businesses

W 04:38 p„
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distribution of products and services is one key element that
distinguishes the tTnlted States from all other
nations

we know there are consumerB in North Dakota who need or want
our goods and services

we believe your constituents would rather decide who may call
and who may not

consider North Dakota consumers

the handicapped may need reading
material or may need a California company
which only provides clothing and aids for
persons confined to a wheelchair

the blind may enjoy our books on tape

the elderly or others may need after -
surgery aids or incontinency products

parents may seek special toys or books
or teaching aids for their children

and consider North Dakota buBinesses

this bill would mean a painter can not try to solicit some
business

neither can the heating contractor

the tour operator

or the restaurant introducing itself to the
neighborhood

an entrepreneur at the holidays cannot offer by phone special
wreaths or decorations or canned chili sauce

neither can the Avon lady

while marketers are sometimes the people we love to hate

we come through for you

we offer a wide variety of goods and services

we provide them in a week

we take them back if you are not pleased
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and we won't call you if you tell us not to it's the law

but we are in business

we have to stay in business to
be there when you need us

but we won't call i£ you tell us not to

we respectfully urge North Dakota legislators to

make North Dakota law consistent with federal law

so we can to serve North

this proposed bill wouldn't ban all calls anyway

the telephone, a wonderful invention, brought with it a few
frustrations

like wrong numbers

We take you off our list.

We take you off all lists.

Thank, you very much for listening.

Submitted by the Direct Marketing Association (DMA)

North Dakota counsel Srvln Lee
701 837 1319

for DMA Anne Darr

800 890 6900
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The Direct Marketing Association (DMA)

4100 U.S. companies
pz'ovidJLii^' ov&sr 7ns.x]c&'t^i.3r^^ jobs in r^oxtb JDSiCOtS-
generating $2.8 billion direct marketing sales revenue

(1996 figures)

OPPOSE North Dakota SB 2256

Consumer is already protected

A. Two federal laws require
do-not-call list.

companies to maintain an in-house

Telephone Consumer Protection Act (TCPA) FCC
Telemarketing Sales Rule FTC

If a consumer says, "don't call again," the business may
not call for ben years. See Attachment A

B. The Direct Marketing Association offers a free service to
consumers to be deleted from national marketing lists.
See Attachment B

Telephone Preference Service (TPS)

TPS is regularly advertised in newspapers, magazines, and

A consumer merely sends his or her name and telephone
number to TPS. TPS distributes quarterly lists to
businesses of numbers that should not be called.

C. Some consumers use technology to avoid calls
answering machines, caller id, etc.

such as

kjv«.r-
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S64.I200 47 CFR Cti. 1 (10-1-93 Edillon} j Fedoial Conimunlcallons CommlssI

Subpart L—RaslrlclJons on
TelGphono Solicitation

)(M.J200 DcU»Ery rcslrlclloM-
(aj No person nioji: „ ,
()> InTDloto any telephone cftU (other

limn K cbU mtwle for emorffency pur- j
(Kises or mnde with the prior express ,
consent o( the called party) using an !
AUtaniatlc telophone (lltOlng system or
an arUlkctal or prerecorded tpIcb,
(S) To any emergency tclophcne line,

Includlug any 911 lino and any emer-
^Kiicy line of a hospital medical physt-
clnn or sorvltc office, health caro faoll-
Uy. Dotsoii controj contar, or Ore pro-
lecilou or law enforcamont agency;
(II) To the telephone lino of any guest

room or patient room of o. hospital, .
health care facility, elderly homo, or I
similar establlshmont; or I
(III) To any telephone' Dumber a*- p

signed to n. paging service, cellular
telephooe servlco, specialized mobile
radio service, or other radio common
carrier servjee, or any service for
which tbo called poxty la charged tor
ths cell:
(2) Inltlato any tclcphoBB call to ony

inaldeutlnl telephone llao oalng
tlHclal or prerecorded voloo to deliver
a inessnge without the prior express
consent of the colled party, unless the
call Is Initiated lor emergency purposes
or Is exempted by 4W.1300(c) of this
KCCtlOU,

(3) Use a telephone lacaJmlla ma-
cblue, computer, or other device to
send AO unsolicited adverUsemcnt to a
telephone facalmllo machine.
(i> Use au automatic telephone dial

ing system In such a way that two or
more lelephouc lines of a multl-Une
business are engaged simultoncously.
(h) for the purpose of |M.1300{a) of

this section, the term cwierpeney pnr-
poses meaos calls made necessary in
any situation affecting tho health and
snfcty of consumers.

(c) The term felcplwine co" la
i64.J2(XXaX2) of this section shall not
Include a call or message hy, or on bc-
lialf of. a caller; _
(1) That Is not made for a commcrolal

porposo. , ,

mission cf any unaolloUcd advertlae-
ment.

(3) To any person with -whom Hio
caller haa an estabUshcJ business rela
tionship at the time the call Is made,

Wblch is a Ux-oxe>npt nonijrotlt
organization.
(d> All artificial or prcracordod tolo-

phono messages delivered by an auto-1
matlo telephone dialing system shall: 1
.  (1) At lha beginning of the niessago,
fitnto citaixly Uie Identity of tlio busl-
noBS, Individual, or other entity inlU-
atlcg the call, artd
(2) During or after the mcssago, stato

cloarly tho telephone nuinbor (other
than that of tho aulodlalcr uf
prcre-conletl^ mcsBnga player wliloh
placed tho call) or uildresa of such busi
ness. other entity, or Individual.
(e) Ho person or entity shall Inltlato

any teleplfone sollcltal'Ion to a rcolden-
tloJ telephona subscriber:
•(1) Before the hour of 8 a.m. or after
9 p.m. (local tlmo at the called party'js
location), and , .
(1) Unless such person or entity has

Instituted procedures for maintaining a
.list of persons who do nnt wish to re-
celvo, telephone noUcilattona made by
or on hchall of that person or entity.
The procedures Instituted must meet
tho following mJnlnmiTi standards;
(1) Written policy. Persons or cntllles

mnklDg tclepUorta' solicitations must
have a written policy, avallahlo upon
demand, for jnaintnluSng a Uo-not-call
list.

(It) Training of personnel engaged In
j  telephone solicitation. Personnel en
gaged in any aspect of telopliono boUcI-
tatlcn must ba Informed and trained In

I Oia existence and use of the do-not-call
1  list.

(Ill) ItecordloB. iUscIobiu-o of do-not-
call requests. It a person or entity
nTolring a tolcphoue solicitation (or on
whoso beliair a soUcltallon Is made) re
ceives a request from a residential tele
phone subscriber not to receive calls
from that person or entity, the peraon
or entity rtiust record the retiuest and
place tlie subscrlbRr's ntkiuo and lelc-1 phone numhcr on tho do-oot-call Hat at
the time the request Is made. If ouch
rcAuesta are recordci or mnJiitulncd by
n ThH r tw oTlipir than the Dcrson or entity

m«do, the pareon or entity on whoee
behalf tho aolleltntlon la made will h#
liable for any fallurca to honor the do-
not-call rcqiicat. lu order to protect tho
cpnoiuner'o privacy. pomonH or entitles
must obtain a oonnumor'a prior oxpresa
coDSont to shnxo or foi'ivard Hid coii-
Bumar'a roqnoot not to bo callnd to a
party othor than tho poraon or entity
on whose babaU a oollcltatlon 1® made
or an aCHlntcd entity.
(Iv) Idontlflontlon of telephone boUoI-

tor. A person or entity making a tolo-
plioao BollclUitlon must provide the
called party with the nomo of the lodl-
vidual callor. tbo came of the person or
entity on wboBo behalf tho call la being
made, and a tolephone number or ad-
drcoa at whleh tho person or entity
may bo contacted. If a person or entity
makes a soUcltotlon using an ortlficUl
or prerecorded voice menBage transmit
ted by an autodlalcr, the person or en
tity must provide a lelepbono number
other than that of the autodlalcr or
prerecorded message player which
placed the call. ' •
(v) Alflllatod persons or entitles. In

the absence of a specllio request by the
Bubscrlber to tbo contrary; a rcsldco-
tlal subacrlber's do-not-oall request
shall apply to the particular buslneBs
entity malting the Call (or on whose be
half a call is mode), and will not apply
to araiiated entitles uuIbbh tile
consumer reasonably would expect
ihcm to ho Included given the Idontl-
tlcatlon of the caller and the. product
being advertised.
(vl) Mslulonnnca of do-not-call lists.
A person or entity making teleplione
Bollcltatlons must maintain a do-tiot-
call list for the purpose of any future
telephone soUoUatloiis.
(0 As used In this Bcctlon:
(1) Tho terms nnlornolfc fefephone diol-

iiip jyilcm and nulodiulcr mean equip
ment whlcli has tho capacity to store
or produce telephone numbcra to be
called using a random or Rcqncntlal
number generator anil to dial such
numbers.

(2) The term lelcpJtonc /ocjlniilr ma
chine means equipment which has the
capacity to Lr!iiiscriT)C text or Imagea,
or both, from paper Into an cloctroulo
sIlNial ami to transmit that signal over
s regular telepboiie line, nr to trnn-

elcctronle signal received over a rc
lar telephone lino onto popcr-
(3) Tho term fclcpheiic toliriln

moans the Initiation of a tcJcjihono
or incasaga for the purpose of encoii.
Ing the porobase or rental of, or liiv
nient In, proporty. Boods, or rervl
which Is traiismltted to any poraoii.
such torm tloco not Include a call
incBsage:

(1) To any person with that pcrso. s
prior exprcsB liivltntion or pernilsslt .; ;
- (il) To any person with whom t. c •
caller has an csLabll.ihecl buslncs.s rela
tionship; or ■ ;
(ill) By a tax-exempt nonprofit orgn-

nlzallon.

(1) The term wtnftds'ieil burin(.u rela-
' llanxhip mcirna a prior or existing i-rla-

tlonshlp formed by a voluntary two-
way eomrnunlcatlon between a person
or Biillty Mid a resldonttni subncrlhcr
with or without on cxcJiatiRc of couuld
erntlon. on the basis of an Inquiry, n(>
pllcatlon. jwroliase or transaction by
the residential .sub-scribcr regarding
products or services offered by such
perabii or entity, wliloh relationship
bos not been previously terminated by
oltlior party.
(.5) Tlis term qtisoirdferf advofixeineiif

means any • materlsl advertising the ^
commercial availability or quollty of ̂

1 any property, goods, or services vfhlcb ^
Is. transmitted to any person without o
Ihnt porson'i prior express InvlUiUlon
or permission.

IS7 FIl IB-Tli, Oct. 73. lOW; 57 TH S320;». Nobt. tl,
IWZl • '
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") raUern of calls.

(1) It is au abusive telemarketing act or practice and a
violation of this RuJe for a telemarketer to engage in, or

for a seller to cause a telemarketer to engage in, the

folJowtng conduct:

fj) Causing any telephone to ring, or engaging any
person in telephone conversation, repeatedly or contin
uously with Intent to annoy, abuse, or harass any
person at the called number; or

[  (it) Initiating an outbound telephone call to a person
when that person previously has stated that he or she
does not wish to receive an outbourrd telephone call

made by or on behaJf of the seller whose goods or
services are being offered,

(2) A seller or telemarketer will not be liable for
violating 310.4(bKlKu) if:
(i) It has established and implemented written
procedures to comply with 310.4(bKl){ii):
(ii) It has, trained its personnel in the procedures

established pursuant to 310,4(b)(2Ki);
(iii) The seller, or the telemarketer acting on behalf of
the seller, has maintained and recorded lists of persoms
who may not be contacted, in compliance with
310.4(b)(l)(ii); and

(fv) Any subsequent call is the result of error.

(c) Calling time restrictions. Without the prior consent
of a person, it is an abusive telemarketing act or practice
and a violation of this Rule for a telemarketer to engage

in outbound telephone calls to a person's residence at any

lime other than between 8:00 a.m. and 9d)0 Rm. local time

at the called person's location.

(d) Required oral disclosures. It is an abusive telemarket
ing act or practice and a violation of this Rule for a
telemarketer in an outbound telephone call to ftil to

disclose promptly and in a dear and conspicuous manner
to the person receiving the call, the foMowing information;

fl) The identity of the seller;

(2) That the purpose of the call is to sell goods or services;

The nature of the goods or services; and

(4) Tiiat no purchase or payment is neces.'iary to be
able to win a prize or participate in a prize promotion if
a prize promotion is offered. This disclosure must be
made before or in conjunction with the description of

the prize to the person called. If requested by that

person, the telemarketer roust disdose the no-purchase/
no-payment entry method for the prize promotion,

*A FTC
310.5 Recordkeeping requirements.

(a) Any seller or telemarketer shall keep, for a period of
24 months from the date the record is produced, the

following records relating to its telemarketing activities:

(1) All substantially different advertising, brochures,
telemarketing scripts, and promotional materials;

(2) The name and last known address of each prize
recipient and the prize awarded for prizes that are
represented, directly or by irapiicalion, to have a value
of $23.00 or more;

(3) The name and last known address of each customer,
the goods or services purdiased, the date such goods or
services were shipped or provided, and the amount paid
by the customer for the goods or services;

(4) The name, any ficliUous name used, the la.st known
home address and telephone number, and the job
titlcfs) for all current and former employees directly

involved in telephone sales; provided, however, thai if
the seller or telemarketer permits fictitious names to be
used by employees, each fictitious name must be
traceable to only one specific e:nployce; and

(5) All verifiable authorizations required to be provided
or received under this Rule.

(b) A seller or telemarketer may keep the records
required by 310.5(a) in any form, and in the manner,
format, or place as they keep such records in the ordinary
course of business. Failure to keep all records required

by 310.5(a) shall be a violation of this Rule,

(c) The seller and the telemajketer calling on behalf of the
seller may, by written agreement, allocate responsibility

between themselves for the recordkecping required by this
Section, When a seller and telemariteter have entered into

such an agreement, the terms of that agreement shall govern,
and the seller or telemarketer, as the case may be, need

not keep records that duplicate those of the other. If the
agreement is unclear as to who must maintain any
required record(s), or if no such agreement exi.sLs, the
seller shall be re.sponsiblc for complying with
3103(a)(l)-(3) and (5); the telemarketer shall be
responsible for complying with 3105(a)(4).

«0N 04,4, p„
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* "Idphone PrefercttCfe Setrlec
Direct Marketing Association

P.O. Box 9014

Farmingdalet NY 11735-9014
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For many people, telephone marketing calls provide value and
opnvenience. Vet, direct marketing companies recognize that some
people do not like to receive telephone solicitation calls at home,
others may want to shop toy phone but would like to reduce the
volume of calls they receive. Today, tooth attitudes can be
satisfied.

If you enjoy shopping by phone but wish to reduce the volume of
calls you receive at home, we suggest that you ask the company
calling not to rent your name to other companies. This can be
easily accomplished when you place an order, make a donation or any
time you communicate with a telephone marketer.

If you want to reduce the amount of national advertising calls you
receive at home, use this form to register with the Direct
Marketing Association's Telephone Preference Bervice (TPS). You
tBUsk provide your area code and telephone number along with your
name and address to be properly registered. DMA will distribute
your request to companies subscribing to TPS.

After a few months, TPS will reduce the amount of advertising calls
you receive from national marketers, like credit card offers and
magazine subscriptions. Some local organizations and charities may
not participate. Names remain on the file for five years. After
5 years, you will need to register with TPS again.

If you continue to receive unwanted telephone calls after a few
months, DMA suggests that you request name removal from those
companies when they call..

YES! PLEASE REGISTER MY NAME WITH TELEPHONE PREFERENCE

SERVICE.

NAME:

STREETil lAPT #;|

CITY:

STATE ZIP CODE:

TELEPHONE NUMBER:
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DIREC TEL

123 1ST ST SW
MINOT ND
Phone: 701—857—6000
Fax: 701-839-0222

38701-3805

SIC: 738912
Fran/Spec: HA Hdq/Branch: NA Ad: A> Credit: Rating Code; A VERY GOOD
Employees: 300 Sales: F County: 38101
BUZZ STITZER, Vice President

DIRECTEL

4324 UNIVERSITY AVE
GRAND FORKS ND
Phone: 701-795-0333
Pax: 701-795-0305

58203-1936

SIC: 73S912

Fran/Spec: NA Hdq/Branch: NA Ad: A
^ Credit Rating Code: A VERY GOOD

Employees: 225 Sales: F county: 38035
^ BRUCE SENTI, Manager

DIRECTEL

609 W MAIN ST
HANDAN ND 58554-3149
Phone: 701-663—5576
Fax; 701-663-0084

SIC; 738912
Fran/Spec: NA Hdq/Branch; NA Ad: A
Credit Rating Code: A VERY GOOD
Employees: 200 Sales: F County: 38059
NICK GLAESIC, Owner

dynamics marketing

1004 HILL AVE
GRAPTON ND
Phone: 701-352-1356
Fax: 701-352-1558

58237-2226

SIC: 738912

Fran/Spec; NA Hdq/Branch: NA Ad: A> Credit Rating Code; B GOOD
Employees: 58 Sales: D County: 38099
PAUL DICKSON, Manager

DYNAMICS MARKETING INC
||p2 4TH ST SW
BoOPERSTOWN ND 58425-OOO0
Phone: 701-797-3602
Fax: 701-797-3603

SIC; 738912,873204
Fran/Spec: NA Hdq/Branch: NA Ad: A> credit Rating Code: B GOOD
Employees: 60 Sales; D County: 38039
STACY SOMMERVILLE, Owner

FRONTEER DIRECTORY DIV
216 N 23RD ST
BISMARCK ND 58S01-4912
Phone: 701—258—6000
Fax: NA

sic: 738912,731103
Fran/Spec: NA Hdq/Branch: NA Ad: NA
Credit Rating Code: C SATISFACTORY
Employees: A Sales: A County: 38015
DENNIS OLSON, Manager

GREAT PLAINS DEVELOPMENT INC
204 IITH ST W
BOTTINEAU ND 58318-2007
Phone; 701-228-2252

Pax: 701-228-5969

SIC; 738912

Fran/Spec; NA Hdg/Branch: NA Ad: A> Credit Rating Code: C SATISFACTORY
Employees: 70 Sales: D County: 38009
jerry MALEY, Vice President

IMPACT OF HAZEN

903 SUNRISE DR

HAZEN ND

Phone; 701-748-25SS
Fax; 701-748-2580

58545-4720

SIC: 738912
Fran/Spec: NA Hdq/Branch: NA Ad: A

^ Credit Rating Code: C SATISFACTORY
Employees; 35 Sales; C County: 38057
MARK OLSON, Owner
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ACI

203 4TH ST
DEVILS LAKE ND
Phone: 701-6S2-106O

Fax t KA

58301-2409

sic: 738912
Fran/spec: NA Hdq/Branch: NA Ad: A
Cradit Rating Code: A VERY GOOD> Employsee: 170 Salos: F County; 38071
CAROL DARLING, Manager

ACI TELECENTRICS INC
2425 W MAIN ST
VALLEY CITY ND
Phone: 701-845-3849
Fax: NA

58072-4409

SIC: 738912
Fran/Spec: NA Hdq/Branch: 2 Ad: NA
Credit Rating Code: U UNKNOWN
Employees: A Sales; A County: 38003

ACI TELECENTRICS INC
211 4TH ST

DEVILS LAKE ND
Phone: 701-662—1060
Fax: NA

58301-2409

SIC: 738912
Fran/Spec: NA Hdq/Branch: 2 Ad: NA
credit Rating Code: O UNKNOWN
Employees: A Sales: A County; 38071

advantage line

2218 4TH AVE W

WILLISTON ND
Phone; 701-774-3500
Fax: 701-774-2901

58801-3425

SIC; 738912
Fran/Spec: NA Hdq/Branch: NA Ad: A> Credit Rating Code: B GOOD
Employees: 75 Sales: D county: 38105
E MARK HT^Y, Owner

CONNECTION

2ND ST SE

ncBY ND

^one: 701-776-2520
Fax: 701-776-2542

58368-1801

sic: 738912
Fran/Spec: NA Hdq/Branch: NA Ad: A> Credit Rating Code: B GOOD
Employees: 150 Sales: E County: 38069
JACQUELINE HULK, Manager

CONTACT AMERICA

216 N 23RD ST

BISMARCK ND
Phone: 701-221-9000
Fax: 701-221-2555

58501-4912

sic: 738912
Fran/Spec; NA Hdq/Branch: NA Ad: A> Credit Rating Code: C SATISFACTORY
Employees: 65 Sales: D County: 38015
SHERI GREFF, President

dakotah development
75 MAIN AVE S

FESSENDEN NO

Phone: 701-547-3340
Fax: 701-547-3554

58438-7101

SIC: 738912
Fran/Spec: NA Hdq/Branch: NA Ad: A> credit Rating Code: C SATISFACTORY
Employees: 50 Sales: D County: 38103
REBECCA ROLLER, Manager

DAKOTAH MARKETING 8 RESEARCH
1 27TH ST NE

MINOT ND 58703-5165
Phone: 701-857-6399

Fax; 701-857-6300

SIC: 738912,308901,873204
Fran/spec: NA Hdq/Branch: NA Ad; A
Credit Rating Code: A VERY GOOD
Employees: 220 Sales: F County: 38101
DEBORAH FARSTAD, Owner
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IMPACT OF WATFORD CITY
305 12TH ST SE
WATFORD CITY ND 5S854-0000
Phone? 701-842-2220
Faxt 701-842-2225

SIC; 738912
Fran/Spec: NA Hdq/Branch: NA Ad; A>Credit. Rating code: C SATISFACTORY
Employees; 35 Sales: C Covmty: 38053
MARK OI.S0N, President

MARQUETTE INC
ROUTE 1

SYKESTON ND
Phone: 701-984-2259
Fax: NA

58486-0000

SIC; 738912
Fran/Spec; NA Hdq/Branch: NA Ad; A
Credit Rating Code: U UNKNOWN
Employees; A Sales: A County: 38103

MIDWEST TELEMARK INC
112 MAIN ST

MOHALL ND
Phone: 701-756-6483
Fax: 701-756-6470

58761-0000

SIC: 738912
Fran/Spec: NA Hdq/Branch; NA Ad: A

^ Credit Rating Code: B GOOD
^Employees: 82 Sales; E County: 38075

STEVE HETT, Owner

MTI MIDWEST TELEMARK INTL
121ST ST

LANGDON ND 58249-0000
Phone: 701-256-5303
Fax: 701-256-3970

SIC: 738912
Fran/Spec; NA Hdq/Branch: NA Ad; A> Credit Rating code: C SATISFACTORY
Employees: 34 Sales: C County: 38019
NICHOEL BIRNEL, Manager

UTRATEGIC telecommunications
■l2 N UNIVERSITY DR # 322
TaRGO ND 58102-4661
Phone: 701-239-9223
Fax: 701-239-9631

SXCa 738912
Fran/Spec: NA Hdq/Branch: NA Ad; A> Credit Rating Code: C SATISFACTORY
Employees: 60 Sales; D County: 38017
LINDA TAYLOR, Manager
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98273.0100

Fffty-sixth
Leg'rslative Assembly
of North Dakota

Introduced by

SmTE BILL N0» 2256

Senators Traynor, Heitkamp

Representatives Gulleson, Klin/ske

1  A BILL for an Act to create and enact chapter 49-24 of the North Dakota Century Code, relating

2  to telephone soHcitation sales; to provide a penalty; and to provide an effective date.

3  BE rr ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

4  SECTION 1. Chapter 49-24 of the North Dakota Century Code Is created and enacted

5  as follows:

6  49-24-01. Definitions. In this chapter, unless the context or subject matter otherwise

7  requires;

6  1. "Caller identification sen/Ice" means a type of telephone service that permits

9  telephone subscribers to see the telephorke number of incoming telephone calls.

10 2. "Residential subscriber' means a person who has subscribed to residential local

11 exchange telephone service or the other persons living or residing with that person.

12 3. "Telephone solicitation" means any voice communication over a telephone line for

13 the purpose of encouraging the purchase or rental of, or Investment in, property,

14 goods, or services, but does not include communications to any residential

15 subscriber with that subscriber's prior express invitation or permission. The

16 communication, however, may be irom a live operator, through the use of

17 automatic dialing-announcing device equipment or by other means,

18 49-24-02. Prohibited leiephone Bolicitations. A person or entity may not make or

19 cause to be made any telephone solicitation to the telephone line of any residential subscriber

20 In this stale who has given notice to the commission, In accordance with rules adopted under

21 saction 49-24-03, of the subscriber's objection to receiving telephone solicitations.

22 49-24-03. Establishment of data base by commission. The commission shall

23 establish and provide for the operation of a data base to compile a list ot telephone numbers of

Page No. 1 98273.0100
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Fifty-sixth
Legislative Assembly

1  resfdentSal subscribers who object to receiving telephone solicitations. The commission shall

2  have the data base in operation by August 1,2000.

3  1. The data base may be operated by the commission or by another entity under
4  contract with the commission.

6  2. By August 1, 2000, the commission shall adopt rules that:

6  a. Specify the methods by which the commission may inform residential
7  subscribera of fr>e opporturvtty to provide notification to the commission or its

B  contractor that the subscriber objects to receiving telephone solicitations:

9  b. Specify the methods by which each residential subscriber may give notice to

^0 ttte commission or its contractor of the subscriber's objection to receiving

11 solicitations or revocation of the notice;

12 0. Specify the lerrgth of time for which a notice of objection is effective and the
13 effect of a chartge of telephone number on the notice:

14 d. Specify the metoods by which the objections and revocations are collected

15 and added to the data base;

16 8, Specify the methods by which any person or entity desiring to make telephone

17 solicitations may obtain access to the data base as required to avoid calffng

18 the telephone numbers of residential subscribers irtoluded in the data base;

1 g f. Specify that the residential subscriber may elect to except from the notice

20 solicitations by or on behalf of a charitable organization, as defined in section

21 50-22-01, and licensed by the secretary of slate at the time of the solicitations,

22 pursuant to chapter 50-22, to make charitable solicitations in this state; and

23 g. Specify any other matters relating to the data base that the commission

24 deems desirable.

25 49-24-04. Inclusion In national data base. If, pursuant to section 227(c) of the

26 Telephone Consumer Protection Act of 1991 [Pub. L. 102-243; 105 Stat. 2394; 47 U.S.C.

27 227(c)], the federal communlcationa commission establishes a single national data base of

28 telephorw numbers of subscribers who object to receiving telephone solicitations, tFie
29 commission shall Include the part of the single national data base that relates to North Dakota

30 in ttto data base established under tftis chapter.

Page No. 2 98273.0100
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1  40-24-05. Fees. A residential subscriber may be charged a fee of five dollars, payable

2  to the commission, for each notice for inclusion In, exclusion from, or change in the data base

3  established under this chapter, A person or entity conducting telephone solicitations shall pay

4  the commission a fee of ten dollars per year for access to the data base established under this

5  section. There may not be an additional charge for electronic copies of the data fciase. The

6  commission, however, may charge a cost not to exceed twenty-five cents per page for paper

7  copies of the data t>ase. Information contalr>ed In die data base established under d^is section

8  may used only for the purpose of compliance with this Act or In a proceeding or action under

9  this Act. Except as herein provided, the information is not subject to public inspection or

10 disclosure under section 44-04-18.

11 40-24-00. Identification by caller. A person or entity who makes a telephone

12 solicitation to the telephone line of any residential subscriber in this state, at the beginning of .

13 the call, shall stale dearly the Identity of the person and dndty initiating tho boH -and-dio ictontity

14 of the person or entity en whoso behalf tho coli Is rnade. Tho identity of tho poraon catUng-nHiet
OertDctLo O-W ,

15 irxilude the tare first namo and aurnomo. Upon request, the caller shall provide a valid

16 telephone number and valid street and mailing address fer troth the person or entity inttiating^
(•>€-- ccY^'^'n r* f ■? T'P ,17 tho oaii and the person or entity on wheae behglf tho coll ia made. -A-tolophono oolioitotion may

18 not bo torminatod without firat dlaoloaing tho identification ao horoin provided-. A person or
19 entity who makes a telephone solicitation to the telephone fine of a residential subscriber in this

20 State may not utilize any method to block or otherwise circumvent the subscriber's use of a
21 caiier identification sen/ice. S^€.£.21 caiier identification sen/ice. Y-c.^yiLr^.0^ w

22 40-24-07. Cease and desist orders - Civil penalties - Hearing. If it appears to the

23 attorney general, either upon complaint or otherwise, that any person or entity has engaged in,
24 is engaging in, or is about to engage in any act or practice prohibited by this Act or by any order
25 of the attorney general issued under this Act, the attorney general may:

26 1. issue any cease and desist order, which the attorney general deems necessary or

27 appropriate In the public interest, including if any person or entity fails or refuses to

28 file any statement or report, or obey a subpoena Issued by tiie attorney general

29 pursuant to this chapter.

30 2. Impose by order and coltect a cMl penalty against a person or entity found in an
31 administrative action to have violated a provision of this chapter, or a rule or order

Page No. 3 98273.0100
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1  adopted or issued under this chapter. In an amount not to exceed two thousand
2  dollars for each violation. The attorney general may bring an action to recover
3  penalties pursuant to this section In district court. A person or entity aggrieved by
4  an order Issued pursuant to this subsection may request a hearing before the
5  attorney general If a written request Is made within ten days after receipt of the
6  order. All administrative proceedings under this chapter must be conducted In
7  accordance with chapter 28-32 unless otherwise specifically herein provided.
8  4ft-24«<ML Powers of attorney general to Invaatlgate - Rules. To accomplish the
9  objectives and to carry out the duties prescribed by this chapter, the attorney general may:
10 1. Require a person or entity to file, on forms the attorney general prescribes, a
1 ̂ statement or report In writing, under oath or ottierwise, of all the facts and

12 drcumstances cortcerning that person's or entity's business activities or practices,
13 as well as other data and information the attorney general may determine

14 necessary.

15 2. Examine under oath any person or entity In connection with telemarketing or

16 telephone sollcltatiorts in this state.

17 3. Examine any record, book, document, account, or paper as the attorney general
18 may determine necessary.

19 4. Pursuant to an order of a district court, Impound any record, book, document,

20 account, or paper material to the person's or entity's business activities or practices
21 and retain the same in the attorney general's possession until the completion of an

22 proceedings undertaken under this section or in the courts. '
23 5, Issue subpoenas to any person or entity, administer an oath or affirmation to any

24 person, and conduct hearings in aid o1 any investigation or inquiry concerning
25 violations of this chapter, and prescribe forms and adopt rules as may be

26 necessary.

27 49.-24-09. Costs recoverable. In an action brought under the provisions of this

28 diapter, the attorney general is entitled to recover costs, expenses, and attorney's fees incurred
29 by the attorney general In the investigation and prosecution of the action.

30 49-24-10. Private enforconiont. A person who has received more than one telephone

31 soiicitdtion within any twelve-month period by or on behalf of a person or entity In violation of

Page No. 4 98273.0100

49 PM

FAX NO,



JAN-25-1999 MON 03:49 Ptt FAX NO. P. 07

Frfty-aixlh
Legislative Assembly

t  section 49-24-02 Of 49-24-06 may either bring an action to erjjoin the violation; bring an action

2  to recover for actual monetary loss from the violation or to receive up to two thousand dollars In
3  damages lor each violation, whichever Is greater; or bring tx>th actions. It the court determines
4  a person or entity Is in violation of section 49-24-02 or 49-24-06, the court may award the
5  plaintiff costs, experrses, and attorney's fees.

6  49-24-11. Limitation of actions. An action or proceecHng may not be brought under
7  section 49-24-08 or 49-24-10:

B  1. More than two years after the person bringing the action knew or should have

9  known of the occurrence of the alleged violation; or

•JO 2. More than two years after the termination of any proceeding or action by the state,

11 whichever is later.

12 49-24-12- Nonexclusbre remedies and penalties. The remedies, duties, prohibitions,

13 and penalties of this Act are not exclusive and are In addition to all other causes of action,
14 renwdles, and penalties in chapter 51-15 or otherwise provided by law.
15 4^24-13. Caller Identification service nonliability. A provider of telephone caller

16 identification service may not be held liable for violations of this Act committed by other persorts

17 or entities.

16 SECTION 2. EFFECTIVE DATE. This Act becomes effective on August 1,1999, for

19 purpose of administrative estatjlishment of tlie data bass, including receipt of notices, by the
20 public service commission and becomes effective for all other purposes on August 1,2000.

Page No. 5 98273.0100



S.B. 2256

Presented by: Mel A. Kambeltz

U S WEST

Before:

Date:

Industry, Business and Labor
Senator Duane Mutch, Chairman

January 26,1999

TESTIMONY

Mr. Chairman and committee members, I am Mel Kambeitz, Director of

Public Affairs for U 8 WEST in North Dakota. I appear on behalf of U 8 WEST in

support of SB 2256 with the addition of amendments.

Senate Bill 2256 would allow the Public Service Commission to establish a

database of telephone subscribers who object to telephone solicitations. Part of

the bill would allow the Public Service Commission to establish rules by which

the Commission could specify how notice must be given to subscribers to be

included in the database, how the subscriber could give notice to the Public

Service Commission to be included in the database, and methods by which

objections and revocations are collected and added to the database.

•  There is nothing in the bill that limits how the Public Service Commission

could require these notices; objections and revocations would be

provided.

•  The Commission could seek to impose these obligations on the local

phone company through billing inserts or billing disclosures.



The Public Service Commission could require the local telephone

company to be the go-between for subscribers and the Public Service

Commission for maintaining this database.

Bill inserts and disclosures are expensive and limit what U S WEST can

include in its bills.

There would be substantial administrative expense to act as conduit

between subscribers and the Public Service Commission.

There is nothing in the bill that provides a means for local telephone

companies to recover those costs.



PROPOSED AMENDMENTS TO S.B. 2256

Page 2, line 8, after "solicitations" add "provided the commission may not require a
telecommunications company to provide such notification to its subscribers"

Page 2, line 11, after "notice" add "provided the commission may not require a
telecommunications company to receive such notice from its subscribers"

Page 2, line 15, after "base" add "provided the commission may not require a
telecommunications company to receive or collect such objections and revocations from
its subscribers"

Page 1, after line 17, insert:

4. "Telecommunications company" means a company that meets the definition of
subsection 12 of section 49-21-01.

Renumber accordingly.



SENATE INDUSTRY, BUSINESS AND LABOR COMMITTEE

JANUARY 26, 1999

TESTIMONY OF

DAVID W. HUEY

ASSISTANT ATTORNEY GENERAL

IN SUPPORT OF

SENATE BILL 2256

Mr. Chairman and members of the committee, I am Dave Huey, an assistant

attorney general. For the past 11 years I have been litigation counsel for the

Consumer Protection and Antitrust Division of the Attorney General's Office. I

have been asked by the Attorney General to testify before this committee in

support of SB 2256.

Whenever the Legislature considers a bill, there are two general considerations.

The first is a public policy issue. Is there a problem? How should it be addressed?

What is the appropriate public policy in the particular area addressed by the bill?

The second question is one of draftsmanship. That is, assuming we support a

particular public policy, what is the best way to go about implementing that policy

and how should it be worded?

As one who is charged with implementing public policy as established by the

Legislature, I am more concerned generally with this latter issue. If legislation is

cumbersome or poorly drafted, I am one of those who must deal directly with that

problem in the performance of my assigned duties. It is because of the experience

of our office in this area that we were asked by the PSC to assist in drafting this

bill and it why 1 have been asked to testify this morning. In drafting this bill, we

consulted statutes from other states and we had numerous sessions with the PSC

and their staff where we reviewed the pros and cons of each provision. The result,

from a technical standpoint, is I believe a well-drafted bill.



But before I get into a technical discussion of this bill's specific provisions, I would

like to say a brief word about the public policy the bill advances.

In this country we have something called private property. The institution of

private property is an old and honorable one. Indeed, it predates our country's

existence. It is the very hallmark of the liberty we enjoy in this country and of the

freedoms for which we stand. It is no exaggeration to say that private property is

one of the foundations upon which the United States of America is based.

Now, private property doesn't simply just happen. Rather it exists because of a

conscious choice by public policy makers, federal, state and local. To prevent

someone from taking your private property, we have laws against theft. To

prevent the government from taking your property we have laws requiring just

compensation. To prevent someone from using your property without permission,

we have laws against conversion and trespass. To allow you to control the

disposition of your property, we have laws regarding the sale, encumbrance and

inheritance of private property.

This bill seeks to protect the private property interest of North Dakotans in their

telephones. Not long ago. North Dakotans did not own their telephones. They

belonged to the telephone company. Then came the revolution called deregulation

and North Dakotans gained private property ownership rights in their telephones.

But the right to own property means nothing if that right is not legally protected.

This bill protects the private property rights of North Dakotans in their telephones.

It allows North Dakotans to prevent others from using their phones for purposes

they consider annoying or unwelcome.

This bill protects those private property rights by allowing North Dakotans to place

their name on a "do not call" list. It allows them to prohibit others from using their



private property for commercial purposes not approved of by the telephone's

owner.

In my job as counsel to the Attorney General's Consumer Protection Division, I

speak with North Dakota consumers on a daily basis. Division receptionists,

investigators and complaint analysts speak to hundreds more each day.

One of the most common topics of calls we receive from North Dakotans is

telephone solicitations. Many of those who call ask us how they can prevent what

they consider the annoying intrusions of telephone solicitors into their homes. We

tell them about the voluntary "do not call" list maintained by the Direct Marketing

Association. We offer to provide forms to be filled out and sent into that

organization.

For many who call our office, however, this is not an acceptable solution. They are

disappointed when they learn that observance of the "do not call" provisions is

optional and limited primarily to DMA members. Generally, these people are

looking for mandatory relief that is comprehensive and enforceable. This bill would

meet those criteria. This bill would give meaningful protection to the private

property rights North Dakotans enjoy in their telephones.

Now, let me quickly take you through each of the bill's sections. Please feel free

to interrupt me if you have questions about any of the bill's specific provisions.




