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X

Meter #

3540-5670

Committee Clerk Signature

Minutes: CHAIRMAN KREBSbI^^I opened the hearing on SB 2291 which relates to the
inclusion of the teaching staff of institutions of higher education in the in the state classified

service. SENATOR WAYNE STENEHJEM, district 42, Grand Forks, primary sponsor of the

hill introduced the legislation to the committee. This hill is really kind of a cleanup of a

discrepancy that exists within our statutes and policies. In January 1992, Governor Sinner and

the University System Chancellor Doug Treadway signed a memorandum of agreement

providing that the state hoard of higher education could develop, implement and manage a

position classification system for university system employees separate from that administered

hy the state personnel hoard. A copy of that memo is attached. Then the state personnel hoard

affirmed that hy a unanimous vote in February of 1992. A copy of that is also attached. The

1993 session of the legislature then authorized the transfer of one full time equivalent position

from central personnel to the state hoard of higher education to administer the classification for
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the university system. The university system has eontinued to manage this separate classification

system for its employees since that 1992 memorandum of agreement. So that's the way things

have been since 1992. But then, last year there was an audit of statewide personnel systems by

the state auditors office and questions arose about possible conflicts between the state statute that

we have here for amendment and the memorandum of agreement. The attorney general in her

response to the state auditors office has recommended that the state board of higher ed and

central personnel pursue this statutory reelassification for clarification. The proposed legislation

resolves questions raised by the state auditors office and provides clear statutory reference for the

statewide higher education to continue management of their separate classification system. So

basically this is the way that it's been done since 1992. The question arises because they have

never changed this section of the code even though the legislature has obviously acquiesced in

the status quo since 1992. So that is the purpose of this bill. SENATOR DEMERS-What kind

of changes do you anticipate for faculty when this change is made? SENATOR W.

STENEHJEM-I don't anticipate any change because this will simply codify and recognize the

status of what has been going on since 1992 and it would utilize their classification system as it

currently exists. SENATOR WARDNER-Does this affect the current hiring practices of the

university system and also in reference to like um? SENATOR STENEHJEM-The only

intention that I have in this bill is to simply repeal the section that is in concert with the

memorandum of agreement and to recognize that the university system's administering this and

has since 1992 and to do nothing that is to allow them to administer as they have been. LARRY

ISSAK, CHANCELLOR OF NOUS appeared before the committee. A copy of his written

remarks is attached. Questions were offered by CHAIRMAN KREBSBACH and SENATOR
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DEMERS. There was some discussion as to the fact that perhaps the title of this bill needs to be

changed as it tends to confuse the issue and the reader. DAN LEROY Director of the Central

Personnel Division addressed the committee. He indicated that this has been a process that has

worked to the advantage of higher ed and the central personnel division. They have had the

freedom over the last number of years to try a number of things, some of which have worked

very well and some maybe didn't work quite so well. We've had the opportunity to watch what

they have done. They've had the opportunity to watch what central personnel does. There have

been a number of times when we have worked together on these things. This process has worked

rather well. We believe that this kind of arrangement that continues what has been going on is

beneficial for the state. No further testimony was offered in support of, neutral position, or

opposition to SB 2291. The hearing was closed at this time. COMMITTEE ACTION—A

motion to amend SB 2291 was made by SENATOR DEMERS, seconded by SENATOR

STENEHJEM. There was no discussion. ROLL CALL VOTE indicated 7 YEAS, 0 NAYS, 0

ABSENT OR NOT VOTING. A motion for DO PASS AS AMENDED was made by

SENATOR W. STENEHJEM, seconded by SENATOR DEMERS. There was no discussion.

ROLL CALL VOTE indicated 7 YEAS, 0 NAYS, and 0 ABSENT OR NOT VOTING.

SENATOR STENEHJEM will carry the bill.



FISCAL NOTE

(Return original and 10 copies)

^^Bill/Resolution No.: SB 2291

^^^quested by Legislative Council

Amendment to:

Date of Request: 1-19-99

1. Please estimate the fiscal impact (in dollar amounts) of the above measure for state general or special funds, counties cities and
school districts.

Narrative:

There is no fiscal impact anticipated since higher education classified employees have been exempt from the state's classification
system since 1992 under a written memorandum of imderstanding. The 1993 legislative assembly transferred a personnel analyst
position fi-om the Central Personnel Division to the NDUS Office to assist with the separation of functions. As a result, no
additional fiscal changes are needed.

2. State fiscal effect in dollar amoimts:

Revenues

1997-99

Biennium

General Fund I Other Funds

1999-2001 2001-03

Biennium Biennium
General Fund I Other Funds I General Fund I Other Funds

3. What, if any, is the effect of this measure on the budget for your agency or department:

^  For rest of 1997-99 bieimium: None

For the 1999-2001 biennium: None

c. For the 2001-03 bieimium: None

4. County, city, and school district fiscal effect in dollar amounts:

1997-99

Biennium

1999-2001

Biennium

Counties Cities

School

Districts Counties Cities

School

Districts

2001-03

Biennium

School

DistrictsCounties Cities

Typed 1

Department: North Dakota Universitv System

Phone Number: 328-4116

Date Prepared: 1-20-99
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1999 SENATE STANDING COMMITTEE ROLL CALL VOTES

BILL/RESOLUTION NO. I

Senate GOVERNMENT AND VETERAN'S AFFAIRS

j  I Subcommittee on
or

□ Conference Committee
Legislative Council Amendment Number

Action Taken -to

Motion Made By r\ Aa Seconded
By

Committee

Senators

SENATOR KREBSBACH

SENATOR WARDNER

SENATOR KILZER

SENATOR STENEHJEM

SENATOR THANE

SENATOR DEMERS

SENATOR MUTZENBERGER

Senators Yes I No

Total (Yes)

Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent:
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BILL/RESOLUTION NO. ^ n O i

Senate GOVERNMENT AND VETERAN'S AFFAIRS

I  I Subcominittee on
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□ Conference Committee
Legislative Council Amendment Number

Action Taken
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By

Committee

Mpcs
Senators Yes NoSenators

SENATOR KREBSBACH

SENATOR WARDNER

SENATOR KILZER

SENATOR STENEHJEM

SENATOR THANE
SENATOR DEMERS

SENATOR MUTZENBERGER

Total (Yes)

Absent

Floor Assignment 'n. U),
If the vote is on an amendment, briefly indicate intent:



REPORT OF STANDING COMMITTEE (410)
February 1,1999 9:08 a.m.

Module No: SR-20-1551
Carrier: W. Stenehjem

Insert LC: 98303.0101 Title: .0200

REPORT OF STANDING COMMITTEE

SB 2291: Government and Veterans Affairs Committee (Sen. Krebsbach, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2291 was placed
on the Sixth order on the calendar.

Page 1, line 2, replace "inclusion" with "exemption" and replace "in" with "from"

Renumber accordingly

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM SR-20-1551



1999 HOUSE GOVERNMENT AND VETERANS AFFAIRS· 

SB 2291 



1999 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. SB 2291

House Government and Veterans Affairs Committee

□ Conferenee Committee

Hearing Date 2-25-1999

Tape Number Side A

X

Side B Meter #

49.9 - 59.2

Committee Clerk Si

Minutes: Some of the individuals testifying submit written testimony. When noted please refer to

it for more detailed information.

Representative Klein, Chairman of the GVA Committee opened the hearing on February 25,

1999.

Summary of the Bill: Relating to exemption of teaching staff of institutions of higher education

from the state classified service.

Testimony in Favor:

Larry Isaak, ND University System submitted a written testimony which he read in it's entirety

(please refer to his testimony). The word teaching staff in the title of the bill is broader than

teaching staff. Includes employees.

Senator Stenehjem, Appeared before the committee in support of this bill.

Testimony in Opposition: None.
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House Government and Veterans Affairs Committee

Bill/Resolution Number SB 2291

Hearing Date 2-25-1999

Committee Action:

Representative Hawkin, Made a motion for a Do Pass.

Representative Grande, Seconded the motion.

Motion Passes: 15-0 Do Pass.

Representative Hawken, Is the carrier for the bill.
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Roll Call Vote #: I
Date: V

1999 HOUSE STANDING COMIMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. S

House GOVERNMENT AND VETERANS AFFAIRS

I  j Subcommittee on
or

□ Conference Committee
Legislative Council Amendment Number

Action Taken *0 u ̂  Pns
Motion Made By ^ Seconded

By

Committee

Representatives Yes

CHAIRMAN KLEIN

VICE-CHAIR KLINISKE L/
REP. BREKKE

REP. CLEARY

REP. DEVLIN 1/
REP. FAIRFIELD ■B
REP. GORDER ■a
REP. GRANDE

REP. HAAS

REP. HAWKEN ■s
REP. KLEMIN

REP. KROEBER

REP. METCALF

REP. THORESON

Representatives
REP. WINRICH

Yes I No

Total (Yes) No

Absent o
Floor Assignment •

If the vote is on an amendment, briefly indicate intent:

No O



REPORT OF STANDING COMMITTEE (410)
February 25,1999 11:54 a.m.

Module No: HR-34-3540

Carrier: Hawken

Insert LC:. Title:.

REPORT OF STANDING COMMITTEE
SB 2291, as engrossed: Government and Veterans Affairs Committee (Rep. Klein,

Chairman) recommends DO PASS (15 YEAS, 0 NAYS, 0 ABSENT AND NOT
VOTING). Engrossed SB 2291 was placed on the Fourteenth order on the calendar.

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM HR-34-3540
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SENATE BILL NO. 2291

TESTIMONY BEFORE THE SENATE
GOVERNMENT AND VETERANS AFFAIRS

LARRY ISAAK, CHANCELLOR
NORTH DAKOTA UNIVERSITY SYSTEM

NDCC 54-44-3.20 currently exempts from the State's classification system, all officers
and members of the teaching staff of higher education institutions. Senate Bill No. 2291
expands current statute, exempting all higher education employees from the State
classification system.

This bill codifies an existing practice and agreement between the State Personnel Board
and the North Dakota University System. This agreement has been in place since
January 1992, and has worked extremely well benefiting both the Central Personnel
Division and the ND University System.

In January of 1992, Governor, George Sinner and University System Chancellor, Douglas
Treadway signed a memorandum of agreement providing for the State Board of Higher
Education to develop, implement, and manage a position classification system for
University System employees. The system being separate from that administered by the
State Personnel Board and the Central Personnel Division. The State Personnel Board,
then chaired by Hiedi Heitkamp, affirmed the agreement by unanimous vote on February
10, 1992.

The 1993 Legislative Assembly authorized the transfer of one full-time equivalent
position from the Central Personnel Division to the State Board of Higher Education to
administer the classification process for the University System and implement the
agreement. As a result, the University System has continued to successfully manage an
independent employee classification system since the 1992 Memorandum of Agreement
and the action of the 1993 l^slative appropriation committees.

As a result of a recent audit of statewide personnel systems by the State Auditor's Office,
questions have arisen regarding potential conflict between State Statute and the
Memorandum of Agreement. The Attorney General, in her response to the State
Auditor's Office, has recommended that the State Board of Higher Education and the
Central Personnel Division clarify the statutes.

The proposed legislation addresses questions of the State Auditor's Office and provides a
more clear statutory reference for the State Board of Higher Education to continue the
management of a separate classification system for University System employees.



I would like to mention just a few things we have been able to accomplish as a result of
this agreement:

-Implementation of statewide service centers that provide classification and other
human resources expertise, to those campuses that may not have had fiill time
human resources staff.

-Establishment of the Human Resource Council which provides for the analysis
and development of position classifications as well as the review and maintenance
of human resource policies.

-Development of several classification pilot projects used to review, assess, and
enhance the University System's current classification process.

-As a result of the pilot projects, we have implemented a plan to modernize the
University system's classification process by using "broadbanding". We are very
excited about the Broadbanding project. Broadbanding is a relatively new
classification process that eliminates much of the current systems administrative
costs and efforts. It provides greater supervisory flexibility while maintaining
equity among employees, and does all of this at a lower cost.

This bill will continue the very positive affect resulted from the 1992 agreement and 1993
legislative appropriation action. We urge a do pass.

Thank you.
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MEMOFL^NDUiVI OF AGREEMENT

ON RESPONSEBILrnES OF

THE STATE BO.ARD OF HIGHER EDUCATION

AND CENTRAL PERSONNEL DIVISIGN

It is in Lne best interests of the state of North Dakota to encourage the deveioomenc of

the Nonh Dakota University Systera Tnc consdcutional authority vested in the State Board of

Higher Education gives it full authority over the institudons under its control and fuE authority

to control the expenditure of funds allocated and appropriated to the insdtudons. It is therefore

important and necessary to firmly place responsibility for the management of personnel in the

North Dakota University System with the State Board of Higher Educadon. Tne State Board of

Higher Educadon is responsible not only for the administradon of salary appropriadons at its

insdtudons, but also for all of the other core funcrions relating to employment and manaaemcnt

of personnel at those insdtudons. To ensure that the State Board of Higher Educadon (SBHE)

can carty out its core funcdons and responsibiliries, the foEowing agreement is made;

1. The SBHE wiE develop, implement, and manage a position classincadon system

for University System employees. In carrying out this responsibiuty, it wEl use

a point factor system simEar to that being used by ±e Central Personnel Division.

Tne SB IE and the State Personnel Board wiE bienniaEy re'dew changes to the

System.

2. The SBHE poEdes wiE provide appropriate mechanisms for appeal of

classincadon and pay grade decisions to the SBHE or a special committee

appointed by the SBHE for such purposes. Tne State Personnel Board shaU

appoint the SBHE or its special comminee to serve as the hearing ofncer of an

employee appeal. If the SBHE appoints a committee, it wiE include employee



represenation on the committee. Tne State Personnel Board will review the

decision of the hearing officer as required by N.D.C.C § 54-44.3-07(3).

Hondmble George Sinner
Governor

Date 7

/\

Douglas ̂ eadway, Chanceilc^
North Dakota University Sys:^, and
Commissioner

State Board of Higher Educarion

(I. IffZ,
Date^ (J



C.�LL TO ORDER

MEMBERS PRESENT 

MINUTES 

SELECTION OF 
VICE-CI-IJl.IR 

PROPOSED 
RULES OF TH� 
CENTR.�L 
PERSONNEL 
DIVISION 

STATE PERSONNEL BOARD MEETING 
February 10, 1992 

The regular meeting of the State Personnel 
Board was called to order by Chairperson Heide 
Heitkamp at 9:00 a.m. on Monday, February 10, 
1992. The meeting was held in Room 330 of the 
Department of Transportation Building, 
Bismarck, North Dakota. 

Larry Isaak, Dennis Goetz, Heidi Heitkamp, Joe 
Carlson, and Sharon Schmitke were present. 

Mr. Goetz made a motion to approve the minutes 
of the November 18, 1991, Board meeting. Ms. 
Schmitke seconded the motion, and it unani
mously passed. 

NDCC 54-44.03-06 contains a statement that the 
Board shall organize annually at the first 
meeting of each calendar year. As a result, 
Board members were to asked to select a vice
chair. Mr. Isaak made a motion to select Mr. 
Goetz as the Board's vice-chair. Mr. Carlson 
seconded tpe motion, and it unanimously passed. 

Brian McClure presented each member of the 
Board with a copy of the Central Personnel 
Division's proposed rules. Marshall Flagg 
presented e?ch member of the Board with a copy 
of the �entral Personnel Division's proposed 
rules for the merit system. ¥..r. McClure and 
Mr. Flagg hi-lighted sections of the rules, 
pointing out any differences from the existing 
policies. 

Mr. McClure further explained that subsection 1 
of NDCC section 54-44.3-12 imposes the duty on 
the Central Personnel Division Director to 
adopt rules which must provide for establishing 
and maintaining a classification plan, 
establishing and maintaining a compensation 
plan, enhancing greater unifonnity in personnel 
matters, and ensuring fair treatment and 
compliance with equal employment opportunity 
and nondiscrimination laws. 

According to subsection 2 of NDCC section 54-
44.3-07, the State Personnel Board has the 
authority to disapprove a rule if the Board 
finds that the rule constitutes poor adminis
trative practice, is contrary to the intent cf 
the personnel system, or otherwise contrary to 
law. 



MEMORANDUM OF
AGREEMENT

BETWEEN CENTRAL
PERSONNEL AND
BOAJID OF HIGHER
EDUCATION

RARI AN ENY EART
APPEAL

LOU WEBER

appeal

A.t this time. Board memhers were invited to
comment on the various rules before thev are
formally distributed to all state agencies and
brought before a public hearing. A.fter. the
hearing, the rules will again come "before the
Board, and then be further analyzed by the
A.ttorney General's office and Legislative
Council.

Brian McClure brought before the Board the
Memorandum of Agreement on Responsibilities of
the State Board of Higher Education and Central
Personnel Division. This agreement, signed by
the Governor and the Chancellor of the
University System, provides a clear statement
that the State Board of Higher Education is
responsible for personnel management within the
institutions that it governs. The State
Board of Higher Education will be allowed to
develop their own position classification
system, assign classifications to positions
and handle pay grade and classification '
appeals, among other things.

Following discussion, Mr. Carlson made a motion
that the Board concur with the agreement. Ms.
Schmitke seconded the motion, and it unani- "
mously passed,

Marian Enyeart, a job applicant for a position
with the North Dakota Department of Health and
Consolidated Laboratories, appealed the
disapproval of her merit system apolication for
Health Education Specialist II, position =301-
0276. Marshall Flagg, Merit system Operations
Manager, recommended that the appeal be denied
because Ms. Enyeart did not meet""the minimum
experience requirements as specified on the
vacancy announcement. After discussion, Ms.
Schmitke made a motion to accept Central
Personnel Division's recommendation. Mr. Goetz
seconded the motion. Motion passed with a 4-1
vote.

Ms. Lou Weber, an employee of the North Dakota
Veterans Home, appealed her three-day
suspension without pay for cause to the Board.

A.fter hearing recommendations from hearing
officer, A1 Koberg; Weber's attornev, Colin
Bailey; and John Fox of the Attorney General's
office, the Board ruled that Frank Gathman,
commandant of the Veterans Home, was justified
in suspending Ms. Weber without pay for three
days from employment with the North Dakota"



Cfil...NGE TO 
ND PERSONNEL 
PERSONNEL 
POLICY 2-13-1 

OTHER BUSINESS 

ADJOU?-'IMENT

Veterans Home. Mr. Isaak made a motion to 
adopt the hearing officer's findings, 
conclusions, and recommendations. Mr. Carlson 
seconded the motion. Motion unanimou�ly 
passed. 

Marshall Flagg presented the Board with a 
proposed change to North Dakota Personnel 
Policy 2-13-1. The current policy allows for 
the reinstatement of a former merit system 
employee only to the same class or a lower 
class in the same series in which the 
individual was previously employed. The new 
policy allows reinstatement of a former merit 
system employee to any class for which the 
former employee meets the current qualifi
cations. 

�..r. Goetz made a motion to adopt the policy 
chance as it is written. Ms. Schmitke seconded 
the ;otion. Motion unanimously passed. 

A timeframe checklist for the 1992 State 
Personnel Board election was distributed to 
Board members for their information. Mr. Joe 
Carlson's.term expires as of June 30, 1992. 

An appeal hearings update from the Office of 
Administrative Hearings was distributed to 
Board members for their information. 

Ms. Heit�amp noted that she has been receiving 
corre-s�ondence from inmates of the State 
Pen{te;tiary, regarding grievances they would 
like heard concerning certain employees of the 
Penitentiary. Mr. Isaak made a motion to 
clarify that the Board does not have the juris
diction to hear grievances of inmates from the 
State Penitentiary because they are not 
classified employees of the state. Mr. Carlson 
seconded the motion. Motion unanimously 
passed. 

Brian McClure made note of a letter he had 
received stating that the Attorney General's 
office would be charging general fund agencies 
for leaal services and that the Office of 
Adminiitrative Hearings would be charging for 
hearing officer services, effective for the 
1993-95 biennium. 

Mr. Isaak made a motion to adjourn the meeting. 
Ms. Schmitke seconded the motion. Meeting 
adjourned at 12:00 noon. 



NORTH DAKOTA UNIVERSITY SYSTEM AGENCY 215.

Agency 2150
North Dakola Universtiy

System
Douglas Treadway
1993-95 PTE: 10.00

Syslam GovarnancQ

Douglas Traadway
Program 100

1993-95 FTE: 10.00

Syslam Grant
Programs

Elian E. Challaa

Program 200
1993-95 FTE: 0.00

Sudani Grant Special Inilialivas System Projects
Programs ^

Larry A. Isaak Elian E. Chadae Larry A. Isaak \
Program 300 Program 400 Program 500

1993-95 FTE: 0.00 1993-95 FTE: 0.00 1993-95 FTE; 0.00
:  ".T

la Executive Budget Racommandallon — y
4^- Moves an attorney position Irom the Attorney Goneral's budget and a personi|
^  frnm Pxinlral Parcnnnai In Iho i'

System Projects

analyst from Central Personnel to the System Ollice

Statutory Authority — North Dakota Constitution, Article B, Section 6; North Dakota
Century Coda 15-10

Mission Slfltemanl— The ollice supports the State Board ol Higher Education in
developing public policy lor the governance ol Ihe North Dakota University System
and in advocating on behalf ol the system. The stall and the Board are committed to
continuous improvement in the quality of education, public service, and research.

Function — The Board is comprised ol seven voting members and two non-voting
members. The seven voting members are appointed by the Governor lor seven-year
terms. The non-voting student members are elected by the Statewide Student
Association and the non-voting faculty member is elected by the Statewide Council of
College Faculty, l>oth lor one-year terms. The Board employs a Chancellor and stall
to assist in the development and execution ol its directives. The Board develops
policies lor the operation and management of the state's eight public colleges aqd
universities, three branch campuses, and related entitles, including oversight of '
academic, fiscal, and administrative policy.

. f.
Provides $50,000 lor the system to meet the needs of disabled students on jf
campus.

Continues all existing professional student exchange positions, and with
campus.

Continues all existing professional student exchange positions, and with
carryover funds, allows the lollowing new posKions each year: 6 Veterinary
Science, 2 Dental Science, and 6 Optometrist. ^
Provides $2,000,000 in system capital projects and extraordinary repairs and.f
$2,000,000 lor ADA projects. It is intended that Ihe board will prioritize and i
approve requests lor these funds. 4
Provides $750,000 in special initiatives, an increase ol $500,000. y

■  Includes a $150,000 administrative grant Irom Vocational Education lor a ^
Collage Technical Education Council director and related expenses. 'I
Payplan Is underfunded by $147,645.

■  Maintains present level lor Perkins Loan, Slate Grant Program, and Native |
American Scholarship Program. ffl

Executive Budget System Recommendation — ^
Recommends a tuition inaease as follows: u
Two year schools $50 per year  ,6
DSU, MASU, and VCSU $75 per year 3
NDSU. UND, and MiSU $125 per year |
Medical School $150 per year 3

•  Allows tuition income generated by campus to be maintained by Ihe campusj
General fund reductions l:y campus are comparable. 3
Recommends all non-general fund capital construction requests. Approves g
bonding for MiSU, UND, and BSC capital construction projects. • «

•  Supports the board philosophy to invest in technotogy and prolect invesimeu
in people, equipment, technology, and facilities. J
The compensation package consists ol the following ' amended increasg
salary $79,402; health insurance ($576). Package ti 1,906 general (u^,
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Dakota Universilv System
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STATE auditor

ROBES? fi. PETERSON wm

state OF NORTH DAKOTA

OFFICE OF THE STATE AUDITOR
STATE CAPITOL

600 £. BOULEVARD AVENUE
BISMARCK. NORTH DAKOTA S8S0S

February 25, 1998

<■ o .

Tne Honorable Heidi Heitkamp
Attorney General
State of North Dakota
600 E Boulevard Ave
Bismarck, ND 58505

Dear Attorney General Heitkamp,
We are wnting to request a formal Attorney General's Opinion relatin^r to circumstance^ we u

Ectuor DoSto ̂ r'eadway."™'''"" ''>■ 00"=™°^ O'Tge Sinner'^Tfc^^
fe Central Personnel Division within the Office of Ma gement and Budaet maintains a

agreement, NDUS classified employees were within Central Personnel's classific^'on ^stem
North D^'Ota Centup' Code (NDCC) Section 54-44.3-20 states, in part

Allpomions m the state service are included in the classified service except-
8  pf.lZ'' ^^'^^ing staffof universities and other institutions ofhigher educationns eemed to be inappropriate to the classified service due to the special natia-e nfthe

as determined by the division and approved by the board. ^'P^^ial nature of the position
'  at the institutions of higher education under the control of the state board ofhigher education, untilJidy 1. 1976. " °J

i°S Section, it appears the classified employees of NDUS are to be included withind=eTi!r°™°" syaem after July 1. 1976. We did no. „o.c d,a. the Su.« Petoterl^l handie positions wiUiin NDUS as being inappropriate to the ciassiried service,
h^aNovetnber 12, 1991, North Dakota Attomey Generoi's Opinion, Nicholas Spaeth stated it was his opinion

^  aher Education ifthe rules do not substantially impair or eliminate the Board's core functions "



Spaeth went on to state the ruies develooed bv the Central Personnel Divisinn DiV^rf/^r « -n n ,jn,erfer= with the "core" Actions of the Bo'ard of Higher Edueetbr.iWrTO^^^^
^  wi"th KDCC ChaoSMtLT"^'" in aecordance

r u 54-44.3 apply to personnel in the classified service. Accordinc to Mr ̂ Inafath - rof e Bcarc^f Higher Education are only exempt from diese rules if they are "officers and member.;™f
teac mg staff of universities and other institutions of higher education." (NDCC Section 54-44.3-2017) ^
Based on Mr. Spaeth's opinion and NDCC Section 54-443-20, it appears emplove-s of NDIJq
from the rules established by Central Personnel. However. NDUS hL estabTiS ieh
syatam for NDUS clasaified amployws. A rapresantativa of NDUS statad the bSa for S ,■
system has within tha Stata Board of Higher Education's constitutional authority and within a Mamorand '°'f

appropriated to the ir^titutions. It is therefore importartt and necessary'toe management of personnel in the North Dakota University System with the State Board of Hiehe^
Eduction. .. .To ensure that the State Board of Higher Education (SBHE) can carry out its core
functions and responsibilities, the following agreement is made:

^ ^stem^plo manage a position classification system for University2. ne SBHE policies will provide appropriate mechanismsfor appeal of classification and pay srade
decisions to the SBHE or a special committee appointed by the SBHE for such purposes."

 T ^ 992, meeting, the State Personnel Board passed a motion to concur with the MemorandT,mof A^eement Based on the broad scope of authority granted to the State Board of Hii^Edtat^n °Te ̂
' cl^s^adoifsyst^^'^ Memorandum of Agreement above, NDUS has established their own

The primary questions we have include:

^  employees within the North Dakota University System required by North Dakota Centuryde to adhere to rules established by the Central Personnel Division?Did former Governor Sinner and former Chancellor Treadway have the legal authority to empower the
niversity System to establish their own classification system through the Memorandum of Aareement?

If you ha^ve ^y questions on this matter, please el free to contact us. We appreciate your immediate
cooperation in this matter. uniiicuiace

Sincerely,

Gordy L. Smith, CPA
Audit Manasep-.^

[Robert R, Peterson
State Auditor



I  Heidi Heilkamp
ATTORNEY GENERAL

June 29, 1998

STATE OF NORTH DAKOTA

OFFICE OF ATTORNEY GENERAL
STATE CAPITOL

600 E eOULEVAHO AVE

BISMARCK NO 53505-00-40

(701) 323-2210 FAX (701) 328-2226

-17IL

Honorable Robert R. Peterson
State Auditor
600 East Boulevard A.venue
Bismarck, NO 58505

Dear Mr. Peterson;uear wr. feterson:

As you requested, I have reviewed the Memorandum rvP n
Responsibilities of the State Board of Higher Education
Personnel Division signed by former Governor George Sinner ̂ and fo^"^

Chancellor Douglas Treadway. i have a) =;o former
N.D.C.C. ch. 54-44.3 regarding the rules of the Central Personnel
for the classified service. The January 1992 Memorandum of
provides for the State Board of Higher Education to develop imolemenr^^^H
manage a position classification system for University System emp^loyees '
The State A.uditor's Office is conducting a performance -u
University System and you ask whether it should use the criteria de^^F
under N.D.C.C. ch. 54-44.3 for classified service eL wjf o"/he cri r ̂  e
Set by the State Board of Higher Education for the senarate clasciff
system developed for University System employees. For the reasons
below, in my opinion it is advisable for you to utilize the critari- T w
the State Board of Higher Education for the separate classiflc-tfi: '
for University System employees. ^ classification syscem

The Universicy System has been utilizing a separate classi f i caM o
^or Its e.mplcyees since the January 1992 Memorandum of Agreement The^f^ll
Legislative Assembly authorized the transfer of one full-Ume
employee position from the Central Personnel Division to the State Bo-rd of
Higher Eaucation to work on the development of the separate classific=rirn

University System employees. Based upon the Univecsity System's
reliance upon the Memorandum of Agreement and the Legislature's aonarent
acquiescence in the implementation of the Agreement, it is my opinion th-r
any perroraance audit of the University System should be based ucon the

developed by the State Board of Higher Education undei fJs
.Ag?elmfnt^''^°"^ created under the auspices of the Memorandum ' or
Because of the conflict between N.D.C.C. ch. 54-44.3 and the
Agreement and the Legislature's acquiescence with it, I reconunend thit^the
leaiflar Higher Education pursuelegislative clarification during the 1999 legislative session.

Sincerely,

Heidi Heitkamp
ATTORNEY GENERAL

bab/pg



JFFICE OF MANAGEMENT AND BUDGET
600 Kast Boulevard Avenue, Fourth Floor • Bismarck, North Dakota 58505-0400

Information (701) 224-2680

JUL 2 5 I99(

June 21, 1991

The Honorable Nicholas Spaeth
Attorney General
600 S Boulevard Ave

Bisraarck ND 58505

Dear Mr. Spaeth:

This letter is to request your opinion on a matter that involves the rule.making
authority of the Director of the Central Personnel Division of the Office of
Management and Budget, and the authority of the Board of Higher Education.

My question is:

Are the rules concerning personnel administration which the
Director of the Central Personnel Division has the authority to
adopt according to NDCC 54-44.3-12(1) as amended by SB 2102 (see
attached) limited by the North Dakota Constitution Article VIII,
S.6, s.6(l), and s.6(6)(b), in their application to the classified
employees under the control of the State Board of Higher Educa
tion?

your opinion on this question is aetessary in order to set the direction for the
Central Personnel Division on certain administrative matters. Your timely reply
will be appreciated very much.

Sincerely,

R. L. Rayl
Director, OMB

RLR:emn

c: Central Personnel Division

rcclor - I'ourth Floor • (701) 224-4904

.<l;»ct Office - Fourth Floor ■ (701)

oniialion .Services Division - Judicial Wing-(701) 224-3190
nlr.ll Doplicjlin^ Services - Judici.il Wing - (701) 224-2772
I(r.il PorxMMH'l * !• i^urcccnrh f TO n -i-'"'OO

Accounlin^ Uivision - Tounh Floor - (701) 224-26S0

Inlcrgovcmmcnlal Assistance • Fourteenth Floor - (701) 224-2094
Furchasiiij; - Fourth Floor - (701) 224-26S3

Rccor<ls iManapcfiieiil - Juilicial Wir. j - (701) 224-5 5h5
"^iirTtliK I'miwrt V - h'rx* Iluiiistrtni . Ilin!d 1 " ■ '701 \ 2 4*22 -



STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPINION 91-18

Date issued:

Requested by:

November 12, 1991

Richard Rayl, Director
Office of Management and Budget

- QUESTION PRESENTED -

Whether the director of the Central Personnel Division may
constitutionally apply rules concerning personnel administration
to classified employees of the State Board of Higher Education
and the institutions of higher education.

- ATTORNEY GENERAL'S OPINION -

It is my opinion that the director of the Central Personnel
Division may constitutionally apply rules concerning personnel
administration to classified employees of the State Board of
Higher Education and the institutions of Higher Education if the
rules do not substantially impair or eliminate the Board's core
functions.

- ANALYSIS -

In an earlier opinion I concluded that an appeal mechanism
established in N.D.C.C. ch. 54-44.3 could be applied to
classified employees of Higher Education without violating the
constitutional provisions establishing the Board of Higher
Education. 1986 N.D. Op. Att'y Gen. 16. This conclusion was
based upon the fact that the employees involved were not faculty
or officers of the higher education system. The employees in
question here are also not faculty or officers of the higher
education system.

N.D.C.C. ch. 54-44.3, now allows the Director of the Central
Personnel Division to adopt rules:

a. Establishing and maintaining a classification
plan.

b. Establishing and maintaining a compensation plan.

c. Promoting a consistent application of personnel
policies.
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d. Enhancing greater uniformity in matters relating
to probationary periods, hours of work, leaves of
absence, separations, transfers, disciplinary
actions, grievance procedures, and performance-
management -

e. Ensuring fair treatment and compliance with eoual
employment opportunity and nondiscrimination laws.

N.D.C.C. § 54-44.3-12(1). • These rules apply to personnel in the
classified service. Employees of the Board of Higher Education
are only exempt from these rules if they are **[o]fficers [or]
members of the teaching staff of universities and other
institutions of higher education." N.D.C.C. § 54-44.3-20(7)
The question presented now is whether rules affacting" * subi ects
other than appeals of adverse employment decisions can be applied
to the classified employees of the Board of Higher Education and
the institutions of higher education.

The Board of Higher Education is a part of the Executive Branch
of government in North Dakota. Leadbetter v. Pnao 457 N.W.2d
431 (N.D. 1991); Nord v. Guv. 141 N.W.2d 395 (N.D. 1966). As a
body established by the constitution it is entitled to some
degree of autonomy in the administration of the state's
institutions of higher education. The Board of Higher Education
was constitutionally, created for the "control and administration"
of those institutions. This means the Board manages and
supervises the institutions. Nord v. Guv. It does not make it
immune from the policies of the law established by the
Legislature. N.D. Const, art. VIII, § 6(1). The constitution
also provides that:

The said state board of higher education shall have
full authority over the institutions under its control
with the right, among its other powers, to prescribe,
limit, or modify the courses offered at the several
institutions. In furtherance of its powers, the state
board of higher education shall have the power to
delegate to its employees details of the administration
of the institutions under its control. The said state
board of higher education shall have full, authority to
organize or reorganize within constitutional and
statutorv limitations, the work of each institution
under its control, and do each and everything necessary
and proper for the efficient and economic
administration of said state educational institutions.

N.D. Const, art. VIII, § 6(6)(b) (Emphasis supplied.)
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When it was created, the Board of Higher Education assumed the
powers of the State Board of Administration. Nord v. Guv. 143
N.W.2d 402. The State Board of Administration was a creation of
the Legislature and was subject to legislative control even to
the extent that the powers and duties of" the State Board of
Administration could be totally eliminated by the Legislature.
The separation of powers doctrine limits the Legislature's
activities in areas affecting the Board of Higher Education. The
separation of powers doctrine provides that the legislative power
is in the house and the senate, the executive powers lie with the
Governor and the Lieutenant Governor, and judicial power lies
with the courts. This doctrine limits the Legislature's
activities affecting the Board of Higher Education as it is a
member of the executive branch.

No North Dakota cases have addressed,the issue of the Legislature
limiting the scope of the Board of Higher Education's authority.
The North Dakota Supreme Court has addressed the board's
authority. See Sacchini v. Dickinson State College. 33a N.W.2d
81 (N.D. 1983) (noting that the power of the State Board "of
Higher Education is drawn both from the constitution and from
statutes implementing the constitution); Nord v. Guy. 141 n.W.
395 (N.D. 1966) (holding a legislative delegation to the board
wi-toout declaring "the policy of the law and fix(ing] the legal
principals which are tp control" was unconstitutional); and Posin
V. State Bd. of Higher Educ. . 86 N.W.2d 31 (N.D. 1957) (holding
that the Board of Higher Education was authorized by a
combination of a statutory and constitutional authority to
discharge faculty members).

The North Dakota Supreme Court in Leadbetter. held that while the
Board of Education has authority over some aspects of the
colleges and universities in North Dakota, the North Da.kota
Constitution and statutes indicate that these .colleges and
universities ultimately remain \mder the control of the state.
Id. at 433. However, "the North Dakota Supreme Court has not
addressed the issue as to the limits of the state's authority
over North Dakota's colleges and universities.

The South Dakota Supreme Court has had occasion to address the
authority of the South Dakota Legislature to legislate in an area
where the South Dakota Board of Regents has traditionally
considered itself immune from legislation. The South Dakota
Board of Regents enabling provisions are not as explicit as the
North Dakota Board of Higher Education's, however the South
Dakota Board is also a constitutionally created member of the
Executive Branch of the South Dakota government. South Dakota
Bd. of Regents v. Meierhenrv, 351 N.W.2d 450^ 452 (s.D. 1984).
The Board of Regents is not "ordained with an absolute right of
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control, free from legislative restraint" but the Legislature may
do necessary things "short of erasing regent control." Id. A
contrary conclusion would require the courts to ignore lan^age
in the South Dakota constitution which authorizes the board to
exercise control over state educational institutions under its
own authority as well as "tmder such rules and restrictions as
the legislature shall provide." M. Thus, in South Dakota at
least, the constitutional board governing the institutions of
higher education is subject to those restrictions which may be
imposed by the Legislature, but which do not erase that board's
control.

As noted above. North Dakota's constitution requires the Board of
Higher Education to operate "within constitutional and statutorv
limitations." N.D. Const, art. VIII, § 6(1) (Emphasis supplied.)
The Board is not a miniature Legislature but is a part'of the
Executive Branch of government. Nord v. Guv. 141 N.W.2d 395,
402. To give effect to the word "statutory" in the constitution
I must conclude that the Board of Higher Education is subject to
limitations imposed by the Legislature. The "statutory" limits
referred to in the constitution are those which are enacted by
the Legislative Branch including, in appropriate cases, the
people. See. State ex rel. Walker v. Link. 232 N.W.2d 823 (N.D.
1975) (Referral of University of North Dakota appropriation
declared unconstitutional because it would eliminate that
institution thus violating the constitutional requirement that
UND be maintained.) The Legislature's power to enact legislation
which controls activities of the Board of Higher Education is
somewhere between the extreme of the referral in Walker which
would have eliminated the University of North Dakota and the
unfettered control given the State Board of Higher Education
which was held unconstitutional in Nord. Other state courts have
addressed the balance of power between the Legislature and
constitutional executive officers and considered the
Legislature's authority and limits.

The case most closely analogous to the issue presented here is
Nat'l Union of Police Officers Local 502-H AFL-GIO v. Bd. of
Comm' rs for the County of Wayne, 286 N.W.2d 242 (Mich. Ct. Anp.
1979). In the Wavne County case, the sheriff, a constitutionally
created officer, refused to reinstate a deputy in accordance with
an arbitrator's award. The Michigan law required a public
employer to collectively bargain with its employees. The
sheriff's police powers were considered an inherit attribute of
the sovereignty of the state of Michigan which the court said
were nondelegable and could not be bargained away. Id. at 245.
The court held that "although the sheriff's power to hire, fire,
and discipline may be limited by the Legislature, which of his
deputies will be delegated the powers of law enforcement
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entrusted to him by the constitution is a matter exclusively
within his discretion and inherent in the nature of his office
and may neither be infringed upon by the Legislature nor
delegated to a third party." at 248. Thus, the
Legislature's control could be exercised by establishing some
limitations on the Sheriff's authority, but it could not choose
who the sheriff would have perform the office's duties.

The Minnesota Supreme Court addressed the issue of legislative
control of an executive official in terms of the legislation's
impact upon "core functions." See, Mattson v. Kiedrowski. 391
N.W.2d 777 (Minn. 1986) (holding the legislature could reoui're an
executive officer to share its functions with statutory officials
but a legislative enactment transferring the duties and several
positions from the constitutionally created State Treasurer's
Office to the statutorily created Department of Finance was
unconstitutional because it transferred the inherent or "core"
functions of an executive officer to an appointed official.) In
Michigan the question was presented in terms of "preventing" an
executive officer from performing his duties. See Michigan Civil
Rights Commission v. Clark, 212 N.W.2d 912 (Mich. 1973) (held
statute authorizing removal of proceedings being held before the
constitutionally created Civil Rights Commission (CRC) to a court
prevented CRC from making constitutionally required decision in
civil rights cases.) A statute limiting a constitutionally
created PCS's authority was constitutional. See Soire v.
Northwestern Bell Tele. Co., 445 N.W.2d 284, 233 Neb. 262 (Neb.
1989) (holding that a statuto:^ restriction on the PSC's rate
setting authority was constitutional because it left "PSC control
over the quality of service provided by telecommunication
suppliers, [intact and retained] the PSC's power to allow entry
into and exit from the marketplace. . . ." at 295.) Refusal
to approve a budget resulting in elimination of a division of the
sheriff's office is an appropriate use of legislative powers.
See Wavne Countv Sheriff v. Wavne County Bd. of Comm'rs. 385
N.W.2d 267 (Mich. App. 1983) (holding the budget denial
appropriate because the county had properly determined
elimination of the division "would not prevent [the sheriff] from
performing the mandated duties of his office at a 'minimally
serviceable individual level.'" at 269.)

The result in each case addressing whether a constitutionally
created executive officer's authority was destroyed by the
Legislature's act, turned upon the particular circumstances in
each case. However, in every case the Legislature's authority to
regulate, prescribe, limit or define activities was recognized.

In the situation presented here, the Legislature has authorized a
statutorily created entity to issue rules which would apply to
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classified employees of a constitutionally created board. Th.e
rules will probably be based on existing personnel policies of
■toe Central Personnel Division Director, and will not likely
interfere with the "core" functions of the Board. of Higher
Education, eliminate any of its consti-tutional functions or
prevent toeir exercise. It is therefore my opinion toe
legislature acted witoin its autoority when it enacted
legislation autoorizing toe rules provided for by N.D.C.C.
§ 54-44.3-12(1). It is my further opinion that the Central
Personnel Division Director may promulgate rules concerning
personnel administration which apply to classified employees of
■toe State Board of Higher Education and the institutions of
higher education. I cannot conclude at this point toat rules not
yet promulgated will be consti^tutionally acceptable. However,
before any rules may become effective, they must be anproved as
to legality by this office. N.D.C.C. § 28-32-02(7).

.- EFFECT -

This opinion is issued pursuant to N.D.C.C. § 54-12-01. It
governs toe actions of public officials until such time as toe
question presented is decided by the courts.

Nicholas J. Spaeth
Attorney General

Assisted by: Rosellen M. Sand
Assistant Attorney General
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Attorney General's Interpretation of the Board's
Core Functions

The purpose of this memo is to relay to the State Board
of Higher Education (hereafter. Board) my interpretation
of the role of the North Dakota Legislature in North
Dakota's higher education matters.

As you are aware, the Board was created in the North
Dakota Constitution as a response to Governor Danger's
attempt, in 1937, to fire Higher Education employees and
gain control of their payroll at NDSU. w. Hunter BEACON
ACROSS THE PRAIRIE 146 (1961). Because of this political
interference with its administration, NDSU lost its North
Central Association accreditation. Elwyn B. Robinson
HISTORY OF NORTH DAKOTA, 497 (1966). "The alumni
association started a petition for a constitutional
amendment to remove control of the colleges from the
Board of Administration and place it in the hands of a
nonpolitical board of higher education. The amendment
passed in 1938, and the new board . - . took over on Julv
1, 1939 . . ." Id.

The North Dakota Constitution provides for the creation
of the Board "for the control and administration of"
certain educational institutions. The constitution
further provides that the Board shall have "full
authority" over those institutions under its control.
The constitution also provides that:

The said state board of higher education shall
have full authority to organize or reorganize
within constitutional and statutory
limitations, the work of each institution under
its control and do each and everything
necessary and proper for the efficient and
economic administration of said state
educational institutions.



N.D. Const, art. VIII, § 6(1) and (6)(b) (emphasis
supplied). Thus, the Legislature may pass laws regarding
the organization or reorganization of the worJc of the
institutions under the Board's control, in addition, the
constitution states, "[tjhis constitutional provision
[i«s., N.D. Const. art. VIII, S 6] shall be
self-executing and shall become effective without the
necessity of legislative action." N.D. Const, art. Vlli,
§ 6(8) (emphasis supplied). Other than the two foregoing
underlined statements, the constitution does not address
the role of the North Dakota Legislature in the
governance of the North Dakota colleges and universities.
Thus, questions have arisen regarding the extent to which
the Legislature may control the Board, or the colleges
and universities.

North Dakota case law has not clarified to what extent
statutory limitations may be placed on the authority of
the State Board of Higher Education as outlined in the
North Dakota Constitution. The rule of law in this state
is well established that a statute enacted by the
Legislature is conclusively presumed to be constitutional
unless it is shown that the statute clearly contravenes a
provision of the state or federal constitution. Patch v.
Sebelius. 320 N.W.2d 511, 513 (N.D. 1982); N.D.C.c!
§ 1-02-38. In this regard, the North Dakota Suoreme
Court has held:

In considering the constitutionality of an act,
every reasonable presumption in favor of its
constitutionality prevails. . . . And the
courts will not declare a statute void unless
its invalidity is, in the judgment of the
court, beyond a reasonable doubt.

Menz V. Covle. 117 N.W.2d 290, 295 (N.D. 1962).

I  think it is appropriate to analyze the issue of
legislative control over the Board and the colleges and
liniversities, in terms of the Board's "inherent
functions" or "core functions" derived from the
constitution. See e.g., Ex parte Corliss. 114 n.W. 962,
965 (N.D. 1907), and Mattson v. Kiedrowski. 391 N.W. 2d
(Minn. 1986), (concluding that it is unconstitutional for
the Legislature to remove and transfer inherent or core
functions of officers named in the constitution to
appointed officials). Similarly, core functions of the
Board derived from the constitution may not be infringed
upon by the Legislature. The North Dakota Constitution
gives the Board sole control over its core functions.
Unfortunately, it is very difficult to determine what
constitutes the core functions of the Board. I interpret
the Board's core functions to include control over its
faculty and officers, such as in hiring and promoting. I



also interpret the Board's core functions to include its
control over courses.

I have issued two opinions which reflect my position that
the Board's core functions do not extend to certain
aurhority over classified personnel of the North Dakota
higher education system. The first opinion concludes
that the statewide appeal mechanism to the State
Personnel Board found in N.D.C.C. ch. 54-44.3 may
constitutionally be applied to classified employees at
the institutions, of higher education under the control of
the Board despite a provision in the Board staff
personnel policy manual that limited the kinds of appeals
that could be taken to the State Personnel Board. 1986
N.D. Op. Att'y Gen. 83. The second opinion concludes
that the director of the Central Personnel Division may
constitutionally apply .rules- concerning personnel
administration to classified employees of the State Board
of Higher Education and the institutions of Higher
Education if the rules do not substantially impair or
eliminate the Board's core functions. 1991 N.D Oo
Att'y Gen. 66. . .

I hope this information helps, to some extent, to clarify
my interpretation of the role of the North Dakota
Legislature in North Dakota's higher education matters.




