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Minutes:

SCR4035 is to study the substance and procedure of statutory agricultural liens.

SENATOR STENEHJEM opened the hearing on SCR4035 at 10:00 A.M.

All were present.

SENATOR THOMPSON, District 12, testified in support of SCR4035. I have been concerned

with this process we use with the agricultural supply liens. With this study, we can get everyone

together and work through the problems

SENATOR ROBINSON, District 24, testified in support of SCR4035.

JOSEPH O'BRIAN testified in support of SCR4035. Testimony attached.

DWAYNE STREYLE, Independent Community Banks, testified in support of SCR4035.

Testimony attached
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Senate Judiciary Committee

Bill/Resolution Number SCR4035

Hearing Date February 15,1999

JOEL GILBERTSON, Independent Community Banks, testified in support of SCR4035.

Testimony attached.

DAN KUNTZ, Grain Dealers Association, testified in opposition to SCR4035. We don't think

the present process has a problem. We are concerned that this may change the priority of the

SENATOR STENEHJEM CLOSED the hearing on SCR4035.

SENATOR TRAYNOR made a motion for DO PASS ON THE CONSENT CALENDAR,

SENATOR NELSON seconded. Motion carried. 6-0-0

SENATOR BERCIER will carry the bill.
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REPORT OF STANDING COMMITTEE (410)
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Module No: SR-30-2993

Carrier: Bercier

Insert LC:. Title:.

REPORT OF STANDING COMMITTEE

SCR 4035: Judiciary Committee (Sen. W. Stenehjem, Chairman) recommends DO PASS
and BE PLACED ON THE CONSENT CALENDAR (6 YEAS, 0 NAYS, 0 ABSENT
AND NOT VOTING). SCR 4035 was placed on the Tenth order on the calendar.

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 SR-30-2993
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One SCR 4035
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Minutes:

Summary of Resolution: Directs the Leg Council to study the substance and procedure for Statue

Agriculture liens.

Sen Vem Thompson: This resolution is to basically look into Agriculture liens. Putting this into

context with the testimony presented by Scott Stofferan, St ASCS, you understand why I wanted

to introduce this study resolution. My concern with the future of Agriculture in the State of ND

and the credit crisis that we can have relating to that Industry. Possibly that curve that farmers

and ranchers in the State of ND are in regarding agr credit. Theirs a lot of confusion out there

today.

Rep Johnson and I and I can't remember if the Chairman was with us on that bill last session

whereby we made some positive progress towards these Agr liens. It's probably not doing

everything we wanted it to do but it had some positive results.
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House Agriculture Committee
Bill/Resolution Number Scr 4035

Hearing Date 3-12-99

Joe Gilbertson: Ex V Pres of the Independent Community Bankers Assoc. (Testimony attached)

What this resolution is attempting to solve is what happens when creditors are standing in line

waiting when a bankruptcy is filed who gets stand at the front of the line and who's second and

who's third. There's only enough assets to divide up and some get paid and some don't. That's

what this relates too. The important point I want to make this morning that this is important for

the availability of Agriculture Credit. Its important for the farmers because all of these liens play

a roll in the availability of loans for farmers and ranchers. Lets take a look at it and at what other

states are doing.

Jim Slosser: Independent Bankers Assoc. I've done a little research after this bill was introduced

and over the last five sessions we've had over 20 bills introduced dealing with this matter in the

state, last session there was 6, Joe referred the fact one of the bills was made out in the hallway.

One of the bills this session was to clarify one of the provisions that was added in that bill in

order for Agr producers to waive the right to not have a termination paper filed each year. There

is some confusion out there.

Charle McKav: Representing Farm Credit Services, in support of Study.

Clyde Krebs: Director ND Grain Dealers Assoc. In opposition to the study resolution, (testimony

attached) We think the system is working as good as can be expected considering the times.

Rep Renner: Do you or the ND Grain Dealers know how much credit is supplied to ND Farmers

with these Agr Liens?

Clyde Krebs: I guess I'm not the one to ask that question. Maybe the bankers can give you an

answer.

Closed



Page 3

House Agriculture Committee

Bill/Resolution Number Scr 4035

Hearing Date 3-12-99

Motion by Rep Berg for a DO PASS second by Rep Renner

Vote total YES 10 NO 2 ABSENT

Carrier Rep Renner
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H and K Scarage
9725 33rd St. SE

Spiritwood, ND 58481

Dear Sir/Madam,

TOs letter is m^ended to inform you of Cenex Harvest States interests in grain produced on the

by MrT^ Tdt""® Product purchased
Agricultural Input Lien on the crops being produced on a portion of Mr

wSnS "= """" "" '"-1-'
You may reach me at 1 -800-535-4470 with any questions on the above information.

Thank you for your cooperation.

Sincerely,

Randy Nelson /T"^
Credit Manager
Farm Marketing & Supply

E Harvest States Cooperatives
g: P.O. Box 64594, SL Paul, Minnesota 55164-0594

1667 North SnetUng Avenue, SL Paul, MInnesoU 55108
612-646-9433 www.cenexharve5tsutes.com
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SCR 4035

Testimony by Joel Gilbertson

Independent Community Banks of North Dakota

Mr. Chairman, members of the Judiciary Committee, I am Joel Gilbertson. I am

Executive Vice President and General Counsel for the Independent Community Banks of North

Dakota. ICBND is a state-wide association of 95 banks in communities throughout the state.

A large number of our member banks devote a large amount of their time to ag lending.

It is the area of ag lending that is addressed by SCR 4035. More specifically, this study

resolution proposes an interim study in the area of statutory agricultural liens in North Dakota.

Most of these are embodied in Title 35 of the North Dakota Century Code.

When a creditor has a "lien," it simply means that creditor can get in line at the

courthouse when a debtor's limited assets are distributed because of bankruptcy or other

foreclosure. Typically, your place in line is determined by the time you secured your lien. The

saying is "first in time, first in line." That is not the problem with ag liens under our statutes.

The primary problem with ag liens under our statutes is that they are accorded a

"superpriority" status. For example, if a feed supplier sells some feed to a farmer, that supplier

can file an agricultural supplier's lien under Chapter 35-30, NDCC. Once that is done, the

supplier goes to the front of the line - the supplier goes in front of banker or credit union who

provided the operating loan for the farmer. The operating loan, of course, was likely made

without knowledge of an impending ag supplier's lien.

Despite first impressions, the person in this scenario who can lose by this setup is

not the banker, it is the farmer. The present operation of this "super lien" system can operates

more often to the detriment of the debtor. Unfortunately, this is becoming more and more true as



we have more and more problems in our ag areas around the state. What is occurring is that

more often farmers are on the envelope, so to speak, of securing further operating credit. After

they have purchased more feed, fertilizer and other supplies, they determine they need further

operating loans from their community banker. The community banker, knowing that the new ag

liens are out there, also knows that the bank will be further back in line with any more operating

credit. The farmer may fail to get a further operating loan because the supplier's liens have

lessened the value of any security from the farmer.

You will note that the resolution favors a study of the substance of these liens, which I

have briefly discussed. It also favors a study of the procedure of the liens. This is another area of

problems ~ particularly administering the ag processor's and ag supplier's liens. The language in

the statutes is often confusing. For example, we now have two decisions from two different

district court judges on exactly the same question interpreting the same statute. It was an area we

thought was clarified two years ago. Two years ago, numerous hearings in both the Senate and

House Ag Committees attempted to get into this complex area. Attesting to the complexity and

importance, co-sponsors of SCR 4035 include the Chairmen of both the Senate and House

Agriculture Committees, as well as others who have worked in resolving problems with ag liens..

North Dakota stands alone in the midwest with its present form of superpriority ag liens.

It is an area that is complex and an area that is important for agriculture. It is an area that is ripe

for study by an interim committee.

We encourage your DO PASS recommendation for Senate Concurrent Resolution 4035.

Thank you.



February 15, 1999

TESTIMONY BEFORE THE SENATE JUDICIARY COMMITTEE

Senator Wayne Stenehjem, Chairman
Senator Darlene Watne, Vice Chairman

Senator Jack Traynor
Senator Stan Lyson
Senator Berceir

Mister chairman and members of the committee:

Good morning!

My name is DeWayne Streyle. I am the President & CEO of the United

Community Bank of NO and President elect of the Independent Community

Banks of North Dakota.

I'm here to speak to you about Senate Concurrent Resolution No. 4035.

First, I would like to give you a brief background of our bank's commitment to

agriculture. The United Community Bank has 5 locations including Leeds,

Drake, Bottineau, Burlington, and Minot. With the exceptions of Minot and

Burlington, our remaining banks lend primarily to farmers. Our loan to deposit

ratio, over the past three years, has peaked at 83% in 1996, 85% in 1997, and

87% in 1998, with over 40% or $27,000,000 dollars borrowed annually for



agricultural purposes. We Indeed have a vast commitment to agriculture.

However, we have also experienced the sting and problems presented to lenders

by agricultural suppliers liens.

Agricultural supplier's liens are a super priority lien on the future livestock, milk,

or grain income of our farm borrowers. Before our bank borrows money for crop

or livestock production purposes, we complete a cash flow projection with the

farmer, and file a proper crop mortgage and/or livestock mortgage together with

a central notice filing. The UCC filing provides the required notice to the public,

including ag suppliers and processors, that our bank has a secured position in

the farm products. Our production loans provide the farmer with funds for seed,

fertilizer, chemicals, feed, repairs, fuel, other budgeted farm expense and even

for living expense.

Under title 35-30 and 35-31 of the North Dakota Century Code, businesses may

provide agricultural supplies and services to our farm borrower, and receive a

super priority payment position, by way of an agricultural processors and

supplier's lien. Because of the inability of our bank to insure a priority position

for the repayment of money borrowed for agricultural production loans, we have

begun seeking only the strongest agricultural borrower. And, we are not alone.

Banks, PCS, and credit unions are all aggressively competing for the lowest risk

farm customer. The weaker farm borrowers are having an increasingly difficult



time finding production loans due to the current commodity price crisis and

exasperated by the past and current usage of agricultural liens.

There has been an argument made in the past that some farmer's inability to

obtain credit has necessitated ag suppliers and processor's to provide credit

under the super priority protection of ag liens. However, I am here today to

speak from personal experience that ag liens have been and are now a

hindrance to the marginal and high risk ag producer in obtaining production

loans. Ag liens have very little affect on the ability of the top 25% of farm

operations to obtain credit. But, they have a very definate affect on the middle

50% and drastic affect on the bottom 25%. These are farm operations whose

cash flows do not allow any margin for additional lender risk. An agricultural

supplier's or processor's lien is filed without any prior or subsequent notification

to the farmer or secured lender. Even a repairman's lien requires prior

notification to the record holder of the mortgage or financing statement by

registered or certified mail.

I would ask that before we deeply debate the merits of agricultural processor's

and supplier's liens, the Senate Judiciary Committee recommend the approval of

the Legislative Council to study the substance and procedure of agricultural liens

in North Dakota through the Senate Concurrent Resolution No 4035. It is my

understanding that the State of Minnesota's agricultural suppliers and processors

liens do not take a super priority over chattel mortgages but are treated as



equals, first-in-place, first-in-time. Neither businesses in South Dakota nor

Montana have the expansive super priority agricultural liens available in North

Dakota.

I sincerely believe that we are all looking forward to the future, with a deep

commitment to the survival of agriculture in our state. The availability of credit to

farmers will continue to be an interracial part of that commitment. Only through

an interim study, will we be able to clearly evaluate North Dakota's agricultural

lien laws and determine their impact on our farmer's ability to obtain reliable

sources of funds for agricultural production. And, the study would thereby

evaluate and address the protection required by lenders and requested by

agricultural suppliers and processors.

respectfully request your support for Senate Concurrent Resolution Number

4035.



SCR 4035

Testimony by Joel Gilbertson

Independent Community Banks of North Dakota

Mr. Chairman, members of the House Agriculture Committee, I am Joel Gilbertson. I am

Executive Vice President and General Counsel for the Independent Community Banks of North

Dakota. ICBND is a state-wide association of 95 banks in communities throughout the state.

A large number of our member banks devote a large amount of their time to ag lending.

It is the area of ag lending that is addressed by SCR 4035. More specifically, this study

resolution proposes an interim study in the area of statutory agricultural liens in North Dakota.

Most of these are embodied in Title 35 of the North Dakota Century Code.

When a creditor has a "lien," it simply means that creditor can get in line at the

courthouse when a debtor's limited assets are distributed because of bankruptcy or other

foreclosme. Typically, your place in line is determined by the time you secured your lien. The

saying is "first in time, first in line." That is not the problem with ag liens under our statutes.

The primary problem with ag liens under our statutes is that they are accorded a

"superpriority" status. For example, if a feed supplier sells some feed to a farmer, that supplier

can file an agricultural supplier's lien under Chapter 35-30, NDCC. Once that is done, the

supplier goes to the front of the line ~ the supplier goes in front of banker or eredit union who

provided the operating loan for the farmer. The operating loan, of course, was likely made

without knowledge of an impending ag supplier's lien.

Despite first impressions, the person in this scenario who can lose by this setup is not the

banker, it is the farmer. The present operation of this "super lien" system can operates more

often to the detriment of the debtor. Unfortunately, this is becoming more and more true as we



have more and more problems in our ag areas around the state. What is occurring is that more

often farmers are on the envelope, so to speak, of securing further operating credit. After they

have purchased more feed, fertilizer and other supplies, they determine they need further

operating loans from their community banker. The community banker, knowing that the new ag

liens are out there, also knows that the bank will be further back in line with any more operating

credit. The farmer may fail to get a fiirther operating loan because the supplier's liens have

lessened the value of any security from the farmer.

You will note that the resolution favors a study of the substance of these liens, which I

have briefly discussed. It also favors a study of the procedure of the liens. This is another area of

problems — particularly administering the ag processor's and ag supplier's liens. The language in

the statutes is often confusing. For example, we now have two decisions from two different

district court judges on exactly the same question interpreting the same statute. It was an area we

thought was clarified two years ago. Two years ago, numerous hearings in both the Senate and

House Ag Committees attempted to get into this complex area. Attesting to the complexity and

importance, co-sponsors of SCR 4035 include the Chairmen of both the Senate and House

Agriculture Committees, as well as others who have worked in resolving problems with ag liens..

North Dakota stands alone in the midwest with its present form of superpriority ag liens.

It is an area that is complex and an area that is important for agriculture. It is an area that is ripe

for study by an interim committee.

The availability of ag credit to farmers is as high on the list of important issues as you can

get. We need to study what is best to enhance the credit availability to farmers — ag liens play an

impqjtant role in finding answers to that problem. We encourage your DO PASS

recommendation for Senate Concurrent Resolution 4035. Thank you.



TESTIMONY ON SCR 4035

House Agricultural Committee-March 12, 1999 10:00 AM

Mr. Chairman, members of the committee, my name is Clyde Krebs, I am on the
Board of Directors of the North Dakota Grain Dealers Association, and am the
Vice-Chairman of the Legislative Committee. I own and operate a grain elevator
at Glen Ullin, North Dakota. The North Dakota Grain Dealers Association is an
88 year old-voluntary membership industry trade association to which nearly all
our state's grain elevators belong. We are here to oppose this resolution because it
does not present sufficient justification to conduct a study. At a time of state
budget restraints there are more important causes on which to spend taxpayer
dollars.

The 1997 Legislative Session actually simplified the process for ag suppliers, and
for lenders filing UCC-1 forms, by removing the requirement for legal
descriptions. Ag suppliers taking a lien use a one-page form. Lenders usually
require more complex paperwork.

Line 6 declares that present statutes require a procedure that is complex, and for
that reason, in need of review. We do not agree. It is our members and other
fertilizer and ag suppliers who file these agricultural liens. We do not believe the
procedure to be overly-complex. What then is the reason for the study?

Statutory liens are the only method of securing payment on those all-important supplies like
seed, fertilizers, chemicals and the like. With their lien, ag suppliers can attach to only the ■
value of their supplies and application costs, if any, and only for the crop for which the
supplies were furnished. On the other hand, lenders can attach a much broader range of
collateral.

We believe the system to be working as well as can be expected. We therefore
suggest a Do Not Pass on SCR 4035.

If a study is done, the North Dakota Grain Dealers Association will surely want to
participate.




