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.r:,"11111iJtc<,. C'lcr~ Sill1llllt1r~c}f~«:J~· . 

Minutes: 

REP, M, KLEIN called the mci:ting lo ordl!t'. with all members present. 

In Htvor: 

11.NDA ENGMANN1.DIRECTOR CENTRAL SERVICES DIVISIO~ 

Please sec ultnchcd testimony und prnposal of an amendment. 

Mdcr // 
2131-END 
0-14} 

REP. M, KLEIN asks ii' it has now been coot'di1rntcd with the board or higlwr ed .. the uni\'c1·si1y, 

und the uttomcy gc1wrul 1s oflicc'? 

ENGMANN r·cpllcs thut not spccilicully with those particular groups, but it has been seen by the 

mu.litol''s office. 

REP.J~J._KL.,EI~ usks if this affects cities, to .. ,·n~hips and so forth. 

E~GM~ replies no it docs not. 

RgP, tlRUSEGAARD usks if this would ullow the state to contruct ccr·tain items on n brand 

name bush;'/ 

I 
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ENCi.M__t\NN says yes that it does allow f<Jr that. 

IU:P, KLEM IN asks about purchases from un unrcgistcn.:d vendor. 

ENGMANN replies I hat the purpose of tlw vendor registration is that it would put them all on an 

cqtml basis. 

REP. KI.EMIN asks if llrnt would then 1·cinslatc that trnfairness. 

ENOMANN replies that yes it would. 

PA~ SIIAl~P. 0MB 

SHARP swtcs tlwt she would like to see added wording to the affect. Work with the agency. The 

0MB suggests all agencies lll'C required to follow rdatcd lo the contrnd. Ciive us the authority to 

develop those guide lines and work with the agency. Slates that this bill needs a lot ofwot·k. 

REP, KASPER asks ht>W did they gel along without !his bill'! SI !ARP replies that the 

pcrfbrmancc audit is showing that they pretty much me doing whatever they want to do. Tlrnt 

they al'l! not l'l!quirl!d to hid tlw contracts. 

REP. Kt\SPEB. usks is thi.: uu<litors ol'lkc is responsible for increasing bun:aucracy 

SHARI~ 1·cplies with ii laugh, 

REP, IIAAS asks about dckting of services, docs that mean goods? 

SHA Re replies that they lll'~ d!.!lcting l'efct·cncc sel'vkcs, Then propose policies with services. 

REP, KASPER do u m1111bcr of ngcncil.!s suppol't this bill'? 

SHARP 1·cplics that they did meet with agencies lust Tuesday, und maybe 40 or 50 people at the 

meeting. They wcrn very co11ccrncd with the wo1·di11g in the bill. Which is why they lwn.• 

pl'oposcd the umcndmcnt. Thnt bill inudvcrtcntly could have tt·u11sfc1Tcd some judiciary 

responsibilities to 0MB, Which they ubsolutcly <lo not wnnt. 

REP, KASPE.Il usk~ so us umcnd!.!d they support it'? 
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SHARP replies that she, ·lievcs they do support it. 

]sEP. KROl•:BER asks tbr so111L' examples that she is talking about. 

SHARP tlwn prrn.:ceds to explain some possibilitks. 

HEP. KI\OEIH·:R asks ii' they will then s1.:·t up the forms within this group'! And will you lw 

doing all the tkl'idi11g who gets tile bid'! 

SIIJ\RP rl!plil.!s that absolutely 1101 they ,viii not decide wlm gets the bid. Onl~' sci up soI1H: poliry 

11nd guide lines 011 how they should go through lhc 1:rnitrm:t procedure. 

R.!if>, GIV\NDE slates to tlw co111111ittcc that she is llO\\' going to usk OivlB to take this hill hack. 

n:work it1 l\!Wl'itc it and bring it back to the co111millcL' 1n ll proper forn1. a11d at tlwt t i111L' slic 

prcf'crs tlwl it docs not c:omc through ad111i11istrntivc ruk. 

REI', Kl .EIN states that Ill.' is amazed with the quote tll,11 lhL'Y spent S<J<J,000,(HlO.OO in coI1tr:ivt~ 

fo1· services without any sp1x~ifk guidelines. 

GORDY SMITII, STATE AUDITORS OFFICE 

SM ITU stHIL's und lalks about the issues that there are no guidelines sl'l up. Talks about tile 

coutracts in the past yems. 

RUP, ivl. KLEI~ stutei; that thl!y could work with ENGMJ\NN and SI l/\B..l'..:. 

STEVE COCl·mANE, EXECUTIVE DIRECTOR OF Tl IE RET!!U~MENT INVESTMENT 

h'OCHRANE stutcs that the bill bus some very for rc'1chi11g implications. They hm·e close tu 

$ 4 Billion dollars in investments tied up in co1Hrncts. ~·ocHRJ\NI~; supports the amentkd hill. 

ALAN JIOBERG, DI RECTOR of th~ QFFICE of' /\DMl~ISTHl\TIVE 111:A l~INCi. 

HOBEi.ill tulks ubout c:ontrncting a11d if' the committee would look at this II Ii Ille <:losL'I', 
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In opposition as tlw bill was drafkd: 

lLLONA A. JEFFCOAT-S/\C'CO, PUB! IC SERVICE ('()f'vHvllSSION 

Plc<1sc st:c ultachcd tcstinwny. 

ClllJCK .IOIINSON. INSlJRANCI•: l)l~J>/\R'l'i\H~NT, /\TTOIL".EY. 

llOI INSO~ supporls the a111cml1111..:11ts but docs 11ot support the original drnlicd bill. \Vould lihc a11 

opportunity lo look al the 11nwndmcnts. 

No action was taken on this day. 
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Minutes: 

REP, M, KLEIN called the hearing to order, with all members present except REP. I IUNSKOlt 

Action: 

Amendments were proposed to the committee. Gcncrul discussion, 

REP, HAAS motioned to accept the amendments, seconded by REP. CLARK . .BEP. M. KLErt':{ 

took n voice vote. The voice vote passed. R.EP, CLARK thc11 motions for a DO PASS AS 

AMENDED, seconded by REP. GRANDE, The roll call vote was taken with 14 YES, 0 NO, 1 

AUSENT AND NOT VOTING. The CARRIER of the bill is RFP KLEM IN. 

HB 1125: DO PASS AS AMENDBD 14-0 

CARRIER: 8EP, KLEMlli 



Bi!I/Rosolution No.: 

Amondmonl lo: Engrossed 
HB 1125 

FISCAL NOTE 
Requested by Legislative Council 

03/19/2001 

1A. Stato fiscal effect: ldontily tho state fiscal offocl ,Jntl tho fiscr1/ ollucr on ouancy O/J/JfO/Jrinlions 
comwm,d to funding /tJvols 11ml il/Jpropriotlons m1tic11J11tod undor currunt low. 

f -·--------·-·-------····- [ae,~!!~~~,~~ ~t
1~:;l~::~ds ·tae,~~~11 ~~,~~[ i:~:;l~:::~ds · f Ger~~~~~~.~~[ ~:~:;'~::::c1s ·1 r Revenues -····-·-·--·r·---.. ------r··-·-··- ----r·-----------------·-1·--- ------- ...... --·-·r··-- --- -- ---·--- -, 

I E,cpendlturos ~~~-I~~--~::~==~--~~T~~--==------~----~--=~ J=.-~:~:-$55,oocr=-:-~::= ~~~-::~[_-_ ---· :-- :··::_:_-__ ·r~~~~-~~-----::·:~---~.:-~::1 
Appropriations __ __[ ________ --···--··-· ,._J ... ·-·-·-···-··-··-··I··-·-· ___________ !___ _ _______ ...... ___ J __ ... ___ .......... J ... ________ ·----- _ _J 

18. County. city, and school district fiscal effeot: /dontily tlw lisr:11/ (.'/I(!(:/ on tho 11pp,opriot1.• pvlitf,,.ol 
subdivision. 
1-·---·-·1999.2oo·fs1onnlllm"···--- ·-· r··- "" --·--·20(>"1:2061 Biennium " -- ··r· ·-···· - 2003::;motrlffeilfllurr",-•--------··1 

r-~=:~.~-~- --~~::~ T ~~::tc~1 
•.. [ coUnuos _I: _·· c1U.:. · i-_:i~::~c~· : [c:untl•• l c1:1°.s: J .. ~~~?~~ I 

2. Narrative: ldo11tlly tho m,'/J(.'Cls of tlw 1mJ11sum which cnuso !,'..,·col i1111wcl om/ 111c/11rlo nny crm1111,mts 
roluwmt to your 011nlysis. 

The $5~,000 will prnvidc funding for 0MB State.· Proi.:un.·1nl'lll < >f'lkc lo hire n consultant to assist with 
cst11bliHhi11g HtnndurdH and poli<:h..•s and working wilh the ugem:iL's tu dl'lcnni11c the approrinll' st1111d.irds a11d 
policies, 

3, State fiscal effect detail: For informatitn shown umflir slllto I/sen/ olloct in f A, p/(}ose: 
A. Revenues: Explnin tho revenuo t11no1111t,i;, Provido rlvtoil, wlwn npproptlnto, for O{l(:/1 rnvonua typa 

nnd fund rdlecled nm/ rmy nmo11nts lnc/udod in tho exur.utivo /Judgot, 

B. E,cpendltures: Explnln the oxpemllture amounts. Prov/do dotnil, whon opproprioto, /or onr:h 
ngency, I/no Item, ond fund nflocted one/ tho number of FT~ position.<; 1,/loctod. 

C. Appropriations: Explain tho approprintlon nmounts, Provkle datnll, when npproprinto, of tho aflact 
on tho ble1111lnl nµµroprletlon for each agency and fund nflectod mid nny nmount:; includml in Jim 
exocutlvo budget, Indicate the rolntlonshlp /Jotwoen the nmounts shown for oxpn11dit11rus nm/ 
appropr/M Ions. 

- OMl3 



Operating Linc $55,000 

__________ P_a_m -Sharp JAger,cy: ·-- 0MB -----·------.. -------·----··-·-··1 

328-4600 ______ Pal! Prepared: 03/20/2001=·-=: ·=~~-.:~---~-~---~---.:~~-~~·:·:: :~·_-j 



Bill/HesoluUon No.: 

Amendment to: HB 1125 

FISCAL NOTE 
Requested by Legislative Council 

02/06/2001 

1A. State fiscal effect: ldontify tlw st11to flscr1I olfc1ct nnd tho flscol off<Jct on fJ!)(.'IICY oppro/Hiations 
compnred to funding /ovals mu/ npproprintions r111tic11rntod under currvnt low. 
I 1 1999-2001 Biennium ---r--·200T2003-ffie·i,-,,ium-i---·2cf6:fibos Efie11r1Ttii11-···-1 

f Gen oral Fund father Funds r General Fund f Other Funds I General Fund I Other Funds 1 
Revenues -- I _____ T_______ r----- r---·-----·-r-····----------- ·1 
Expenditures --r---------- --r·--- ----$SG,oof ____ ---·--------,-----·--------------·--r--·--·---------- -·····1 

l Appropriations ·1=~~--·------[~~~=~~~~--===:~[=~====~~-=--[==~=~--~-~=~--=[ __ -~~~~---~-~~~~=--·-L=-~·:=-~=~~~:-~.-~--J 

2, Narrative: ldantifv tho lJS/HJcls of tho nwnsurn w/Jich c,wsv fi.w:nl m11Joct and include any <:omnwnts 
mlavw,t to your nnolysis. 

The $55,000 indicated in this 11scnl note will provick funding for 0MB State Prol'lll'L'l1lL'l11 

Off1ec to hire a consultant to ussist with eslnblishing stand<1rd!, nnd policies, working with 
agencies und wl'iting the Administrative Rules. 

3. State fiscal effect do tall: For lnlormotion shown undor state fiscnl efluct In 1 A, plooso: 
A. Revenues: Exµ/oin t/lo revonuo 011101111/s, P1ovide d6'tnil, when npproprinto, for ooch ,·ovan110 typo 

nnd fund nlloctvd nnd ,my nmounts Included in the oxecutlve budget. 

B. Expenditures: Explnln the expenditure amounts. Provide detail, when app1opritJte, for om:11 
11gancy, line item, nm/ fund nffectad and the number of fTE positions nffectad. 

C, Appropriations: Expln/11 tho eppropr/otlon amounts. Provide detail, whon npproprinte, of tho offoct 
on the bionnlol appropriation for each ,,oencv nnd fund nllectod ond m,y nmounts lncludecl In f/w 
exeoutlve budget, /ndlcate the relationship betweon the amounts shown for oxpandilllros mu/ 
nppropdntlons. 



0MB: 

Opcruting Linc $55,000 

~~~~ ---=-~~--- ------ · ----~f~} i;;a,ea~~21fr1@I.~--:·:·::~.~ ~:: · .... ·· .. · .. .- -.,-:.~· .. :: __ ·:··1 



Bill/Resolution No.: HB 1125 

Amendment to: 

FISCAL NOTE 
RequHted by Le9lslo1lvo Councll 

12/26/2000 

1B. County, city, and school dh1trlct flsoal effect: 
politlc8I .'Wbdivislon. 

l<Jontify tho fiscol of feet on tho fl/Jf)roprioto 

- 1999-2001 Biennium 2001-2003 Biennium 2003-2006 ·e1onnlurn _____ ··••-, 

Countlos_~•-i=,;~t-~o-~
1
,.....s ·--;;ountles [ Cities -J-~~:;~o~~ . L-Counllo• .J~: CIiio• · .. -~ I::.: ~;~~c~~ :~ 

2, Narrative: Identify the nspocts of the measure which crwso fiscal impnr:t mid includo llll)I 
comments relevant to your a1wlysis, 

3. State flsoal effect detall: For information shown under stato fiscal effect in I A, please: 
A. Revenues: l:'xplaln the revenue amounts. Provide detail, when appropriate, for 011ch 

revenue type and fund 8/fected end nny amounts included In the executive budget. 

B. Expenditures: Explain the expenditure amounts, Provide detail, when appropriate, for eoch 
agency, line Item, and fund affected and the number of FTE positions affected. 

Office of Management and Budget - State Prm:un.:ment Office 

Salaries and Wngcs $95,774 

Operating 

Equipment 

Includes I FTE 

31,400 

5,000 

<. 

I , 

,. 



,C. Appropriations: Exp/m11 tho llf)flro1uiatlo1t w1w1111ts. Provitlo <lot11il, whon u1111101u111t1.1
, of 

tho olloct on tho bicmnlul i<1ppropdi1tio11 for a;idi 11uo11c:y om/ lune/ {11/m:tml and nny 1111w1111rs 
11,clu<lo,I 111 tho oxl1c11tiva bu,lyot. lm/icllto tlw wlatio11sJ111> lm/111mm tho 11mo11111s shown '"' 
oxpundituro,i; nm/ 1Jppropri11tio11H. 

The executive budget n:commc1Hh1tion indud1.•s un 11pprupriatio11 ol' $1.,2, I 7,l in tlw ( )l'fii.:~: of 
Manugcmcnt und Budgct 1hr this hill 

l 
l 
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HOUSE AMENDM~NTS TO HB 1125 HOUSE GVA 2/2/01 
Page 1 , line 1, after "A BILL'' replace the remainder of the blll with "for an Act to create and 

enact a new section to chapter 54-44.4 of the North Dakota Century Code, relating to 
office of management and budget slandards and guidelines lor the aQqulsltlon of 
services: and to amend And reenact subsection 7 of section 54-44.4•02, section 
54-44,4•06, and subsections 1 and 4 of section 54-44.4•09 of the North Dakota Century 
Code. relating to Justification for emergency purchases, variations on competitive 
bidding, and exemptions from vendor registration, 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1, AMENDMENT, Subsection 7 of section 64-44.4-02 of the 1999 
Supplement to the North Dakota C~ntury Code Is amended and reenacted as follows: 

7. Emergency purchases the office of management and budget cannot make 
within the required time and which Involve public health or publlc safety, or 
where Immediate expenditures are necessary for repairs of state property 
to protect It against further loss or damage, or to prevent or minimize 
serious disruption In state services. f mergeocy P.1!~§ must be mag~ 
with the le~el ot competition practlcable vnd~r tbe circumstance§, and a 
written determination of the ba§ls fQr the emergency and fQr the selection 
of the particular contractor mvst b~ Included In the c9ntract file and 
reported to the office of mgnagem~nt and budget. 

SECTION 2, A new section to chapter 54-44.4 of the North Dakota Century 
Code Is created and enacted as follows: 

Contracts for servlc@s • Office of management and bydget to establish 
guidelines - Agencies to comply - Exemptions • Definition, 

.L The office of management and budget shall develop and publish, and may 
amend from time to time, standards and guidelines for the procuremer1t of 
contracts for services. Unless the director of the office of management and 
budget. or the dlregtor's deslgnee, grants an exemption, or unless the 
standards and guidelines of the office of management @nd budget are 
directly contrary to the specified terms of a statute. au state agencle$, 
boards. bureaus. commissions, and Institutions shall comply with the 
standards and guidelines for all contracts for setvlce§. Exemptions may be 
granted on an agency basis or for specific services or service contracts. 
Jhe standards and guidelines adopted under this section are administrative 
rules and must be adopted under chapter 28-32. 

2. As used In this chapter, "services" Includes any work performed by an 
Independent contractor for this state when the service rendered does not 
cQnslst primarily of the acquisition of commodities, equipment. or materla.l.fu 
or the rental of commodities. equipment, or materials, 

SECTION 3, AMENDMENT. Section 54-44,4-05 of the 1999 Supplement to the 
North Dakota Century Code Is amended and reenacted as follows: 

54-44.4-05. Competitive elddit1g eA, limited competitive, noncompetitive. 
pnd negotlnted purchases • Other government purchasing contracts • Exempt 
records. 

Page No. 1 18135.0101 
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Except as otherwise provided In eeoOeA ifJCUooa 44•08·01 and eeelieA 
25·16.2·02. aod io tblu~tlmL purchasing contracts must be awarded to 
the lowest responsible bidder considering conformity with speclficalions1 
terms of delivery, and quality and serviceability. The office of management 
and budget may reject any or all bids or negotiate for a lower price with a 
successful bidder. Each bid rocelved, with the name of tt,e bidder, must bo 
recorded. The office of management and budget may w,ter Into term 
CQQ1[8Qts {Qr tru1 E\CQU!iUIQQ OlQQOJOOQditl§§ Q[ §§tyjQ§§._ o.DQ ma.v make 
multiple awards for term commodity QC setvlce contracts when It deems a 
multiple award ti') be In the best Interests of the state, Until the date and 
time set for receiving and opening bids and proposals pursuant to a 
request for bids or proposals, all bids and proposals received under this 
chapter are exempt records under subsection 5 of section 44•04• 17.1. 

2i I@_Qlf!QQ of management and..b.illioet shall adopt rulee sPQQ.UyJng~ 
QlrQums1we~ Lmder which comgetTiloo may b~ walyed ~r llmlted, whJm 
.n~gotlatlon may be ueed, and sp~~n~jhe ~Jr=~6vstlflcat1Qos and 
groceduree fgr using thoee metho __ f __ rQha_J g'---e Q~e§ 
that may permit limited competitive, noncomQetltlye. or negotiated 
purchases lnclud«Jl 

£L The c9mmod1ty Is available frQtD.Q..~ 

b.t Jhe commodity Is available frQm another governmental entity~ 
contract. 

~ Jhe commodity Is to be..purchased IQr ewerlm~ntatlon or trlah 

~ Qmrmetltlve bidding has failed to produQe a bidder. 

~ Commodities are being purchased for over-the-counter resale. 

L. Acceptable goods are produced or provided by correctional 
Institutions or other gpyerom~nt agencies. 1 

~ Jhe anticipated post of purch§slng specified goods Is less th00 ..an 
amount determined by the of11ce of management and budget which 
y.,oulg justify the expense of competitive bidding, 

hi A used commodity ls advantageous to the state and the commodity ls 
avallgble only on short notice. 

1 The commodity Is a cQmponent or replacement part for which there Is 
D.Q....comrnerclally available substitute and which can be obtained only 
from the manufacturer. 

Compatiolllty with equipment currently owned by the state Is essential 
to the proper functioning of that egulpment. 

~ If the director of the office of management and budget determines It to be In 
the best Interest of the state, the office of management and budget may 
agree to purchase according to contracts entered Into by the United States 
general services administration. or may enter Into cooperative purchasing 
agreements with a cooperatlv~ purchasing group of other state 
governments. 

SECTION 4. AMENDMENT. Subsections 1 and 4 of section 54-44.4-09 of the 
1999 Supplement to the North Dakota Century Code are amended and reenacted as 
follows: 

Page No. 2 18135.0101 



1. Every person or business entity that desires to bid or submit a proposal on 
contracts {QI cgromogltlos awarded under this ohapter must be an 
approved vendor In order to receive a request for bids or proposals, 
Unless waived by the director of the office of management and budgeti or 
the director's deslgnee, a bid or proposal may not be considered under this 
section from any vendor that Is not approved. 

4, The director of the office of management and budget, or the director's 
deslgnee, may waive the requirements for registration with the secrete, y of 
state as provided In this section and authorize receipt of a bid or proposal 
from a vendor that unqualifiedly refuoes to register as provided In this 
section If the director or the director's dealgnee makes a written 
determination that 

a. A commodity Is so unique and posseRses such specific characteristics 
essential to the government program In qurstlon that It Is avallable 
only from one source and not through wholesalers or retailers: or 

b, An emergency as defined In subsection 7 of section 64-44.4·02 exlstsl 
Qt 

Q1, Ihe comrJK>.dlty to be pyrcha~ed Is a one-time gyrcha§~ for whlQb at 
least two approved vendor§ are not avallable and the dlrectQr of the 

Renumber aocordlngly 

§~l~~ ~~~~~~~~ ~d ~=t, or the director'§ deslgnQe, In n I Lji <LOLQroposals from unr§gistered 
vendors Is In the be~ Interest of the state. In the eveot of a tie bid or 
Qtoposf!I, the reg!itQted 'tftndor must be given prQf~~.fl." 
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Dato: ___ J£:a:'9JO_L. _________ ......... . 
Roll C'nll Vote II: ... ···- .. l ... 

2001 IIOlJSt; STANDING COMI\HTTEE HOLL CALL VOTES 
HILIJHESOLlJTION NO. H~ /INS 

I louso GOVEHNM•:NT A~D Vt:TERANS AFFAIHS 

D Subcommittco on····--
or 

D Confonmce Committco 

Loglslntivo Council Amondmont Number 

Action Tnkon 

Motion Made By 

Rcprcscntntlvcs 
CHAIRMAN KLEIN 
VICE CHAIR GRANDE 
REP BELLEW 
REP BRUSEGAARD 
REP CLARK 
REP DEVLIN -REP HAAS 
REP KASPER 
REP KLEMIN 
REP MEIER 
REP WIKENHEISER 
REP CLEARY 
REP HUNSKOR 
REP METCALF 

Yes 

, ... 
,r\.1 I /'J J 

I I V 

• 

. 

No 

r 
XU 

!JI 
() ill' :v,:, 
'/ 

Total 

Absent 

(Yes) _______ _ No 

RcurcscntuHvcs 
REP KROEBER 

-
-

...-"~ 
IV 

L ~ 

)✓/ 
V 

C '01111ni11~1.· 

Yes No 

Floor Assignment --------------------·-·-·---

If the vote is on an amendment, briefly indicate intent: 



Dute: ~,i_ ~ '800./_. ____ ·-· ·-
Holl Cull Vole fl: ··-··-····---~ --· -· 

2001 IIOlJSE STANDING COMMl'J"l'EE HOLL CALL VOTES 
HJJ,L/RESOLllTION NO. #f>/IJJ~ 

House GOVJ.~RNMENT AND V~;'J'ERAN~ . .;..l◄'_llA_I_R __ S _____ , __ Committcu 

0 Subcommittee on --·-··---·-----···--···--··-····-··---··-----·----·-·········-·· .. -··--·-·•· 
or 

D Conference Committee 

Lcgislntivc CounciJ Amendment Number 

Action Taken 

Motion Made By 

~~ l~ ~ 
/?I} .A. ""' Seconded ~A""' J,. 

--~=..;;;...:..,:;;..;;;....= _____ By ~<J'U~----
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REPORT OF ST ANDING COMMITTSE 
HB 1126: Government and Veterans Affairs Committee (Rep. M. Klein, Chairman~ 

recommonda AMENDMENTS AS FOLLOWS and whon so ornondod, rocommonds 
DO PASS ( 14 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). HB 1126 wo1, plncod 
on lt1e Slxlh ordor on tho calendar. 

Pago 1, line 1 t after ''A BILL" replace the remainder of the bill wlth "for an Act to cronlo ond 
enact a now section to chaptor 54-44.4 of the North Dakota Contury Godo, rolating lo 
office of management and blJdget standards and guldolinos lor tho ncqulsltion of 
services: and to amend and reenact subsoctlon 7 of sec;flon 54-44 .4·02, socllon 
54-44.4•05, and subsections 1 and 4 or soctlon 54-44.4·09 of the North Dnkoto Century 
Code, relating to justification for emergency purchasos, vnrlotions on compotitlvo 
bidding, and exemptions from vendor registration. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 7 of section 54-44.4-02 of ttio 1999 
fupplement to the North Dakota Century Code Is amondod nnd reenacted as follows: 

7. Emergency purchases tho office of rnanagemunt and budget cannol mako 
within the roqulred time and which Involve public health or publlc safety\ or 
where Immediate expenditures are necessary for repairs of state property 
to protect It against furlher loss or damage, or to prevent or minimize 
serious dlsruftlon In state services, l;merg@Qy._Ql!I.Phaees must be mage 
with t~ve of cQmp~UQ.o.._p_ractlru!bJ~nder th~ clrcutn§.truJQ.~~nd...§ 
written dytermlnatloo of the ba~fQLlh.e emergenQY....ruidJmJbruelQQtJQ!J 
of the partlcul§r contractor must be locluded In thLIL.Qn.t.rn_Q1.Jlle_1m-'1 
reported to tbe office of management aDd budget 

SECTION 2. A new section to chapter 54-44.4 of tho North Dakola Century 
Code Is created and enacted as follows: 

Contracts for services • Office of management and. budget to eslabllsh 
guldellnes · Agencies to cow.ly • Exemption§ - Definition . 

.L The office of management and budget shall develop and publish. and ~y: 
amend ftom time to time, standards and guidelines for the procurement of 
9.ontraots fou..erylces. Unless the director of the office of management 
and budget, or the director's deslgnee, grants an exemP-tlon, or unless the 
§truJgards and guidelines of the office of management and budget are 
ctlrectly contrary to the sReclfled terms of a statute, all state agencies, 
boards, byreaus, commissions, and Institutions shall comply with the 
standards and guldellnes for all contracts for services, Exemptions m9y 
be granted on an agency basis or for specific services or service contracts. 
The standards and guidelines adopted under this section are 
administrative rules and must be adopted under chapter 28·32. 

2. As used In this ch_apter, 0servlces" Includes any work performed by an 
iodependent contractor for this state when the service rendered does not 
consist primarily of the acquisition of commodities, equipment. or 
materials, or the rental of commodities, equipment, or materials. 

SECTION 3. AMENDMENT. Section 54-44.4-05 of the 1999 Supplement to 
the North Dakota Century Code Is amended and reenacted as follows: 

54-44.4-05. Competitive hiddiAg en. limited competltly_e, noncompetitive, and 
negotiated purchases .. other government purchasing co11tracts • Fxempt records. 

(2) oEsK, (3) COMM Page No. 1 HR-20-2321 
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ii Except ae otherwieo provided In eoeUontH1C1iQO~ 44•08·01 and aoolloo 
26· 16,2·02, and.1n.1hl5 ... aO.ttU.o.n.1 purchasing contracts must bo awardod to 
the lowest responsible bidder consldorlng conformity with spoclflcatlons, 
terms ol delivery, and quality and sorviceablllty. Th~ office of 
management and budget may reject any or all bids or nogotiato for a lowor 
price with a successful bidder. Each bid I ocolved, with tho namo of tho 
l>ldder, must be recordod, The office of mnnagemont and budgot 
may Q.QUU.JnlQ.....lQfm~_cQOlf aQl~ for ..ih§__Jlc.qulaJiliw . .....o.LmnQdJllQ.e. ... QJ 
aQt'tlQf&i and may, make mu1tlple awards for torm commodity QL.e.e.rY.lro 
contracts when It deems a multiple award to be In lhe best lntarosts of t, 10 
state, Until the date and time set for receiving and opening bids and 
proposals pursuant to a request for bids or proposals, all bids and 
proposals received under this ct1aµt0r are exempt rocords under 
subsection 5 of section 44-04•17.1, 

~ ~ement and budget st1allJld.QRLr.illQtL.§llilQl{yJ.t.1_g.JM 
rur®.rosta nee s u n@r_w.hJm_c_omRe.t.lli.Qn_m~y __ b.e._w.ruY.e.d.J;ir..lLmlt~.d, .. wbrm 
n.egQtl<Jtloo m~¥- be used I and specif yingJhe recuJ.!rnQ.Jill?tlf lcatloris and 
Rl'.QQ.~~~ ~~ ~~lo~ t~e methods of ~J.lN_ciIQurnstanc~ that mml [ml competitive, noncompeti\lYe1 or negQ.UJ!illQ 
purcha§es Include: 

sL The comtn.9.dilYJ§ avallablo from-911ly_one .®P.QlieL 

~ The commodity Is avallagle_trom another governmentaLm11ili2 
contractt 

~ The cQIDmodlty Is to be wrchased f~m.vlmentatlon or trial., 

d. QQ!TIQ§.~.bkklJ11g has failed to p_mduce a b.ld.dsi.L 

~ Qom modi ties are bJtlo9JllLJIDW_~J2.r_gve r- the-QQu n t eu.ftfil!!~..! 

L. AQ®.ptable goods are produced or prov!QfilL~. correctlom1I 
institutions or other government agencie§. 

9.i. The anticipated cost of purchasing ~fled goods is lel3.$...1b.®..Jill 
amount determined by the office of management and...blJdg!l.Lwhicb 
would justify t11e expense of competitive bidding. 

h. A used commodity Is advantageous to the state and the commodity Is 
available only on short notice. 

1 

I.lll3 commodltIT Is a component or replacement part for which there Is 
no commerclaly avallable substitute and which can be obtained only 
from the manufacturer. 

Compatlblllty with equipment currently owned by the state is essential 
to the proper functioning of that equipment. 

3. If the director of the office of management and budget determines It to be 
In the best Interest of the state, the office of management and budget may 
agree to purchase according to contracts PQtered Into by t.b.e.J)nlted States 
general s~rvlces administration_. or may enter Into cooperative purchasing 
agreements with a cooperative purch[lslng group of other state 
governments. 

Page No. 2 HR•20·2327 
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SECTION 4, AMENDMENT. Subsections 1 and 4 of soctlon 54·44.4·09 of tllo 
1999 Supplernont to the North Dakota Contury Codo oro umondod ond roonncloc1 ns 
follows: 

1. Every person or businoss entity that dosiros to bld or subrnll u proposnl on 
contracts !.Q.L __ CQllUJl...QQJli.Qe awardod undo, this chnplor rnust bo on 
approvod vondor In ordor to rocolvo a request for bids or proposals. 
Unless waived by tho director of the olflco of managomont and budgot. or 
tho director's deslgnee, a bid or proposal may not be consldorod undor this 
section from any vendor that Is not approved. 

4. The director of tt,o office of managemont and budget. or the director's 
deslgnee, may waive tho requlromonts for registration with tho socrotory of 
state aa provldod In this section and a, 1thorlze receipt of a bid or proposal 
from a vendor that unqualifiedly refuses to register as provided in this 
section If the director or the director's deslgnee rnakos a written 
determination that: 

a. A commodity Is so unique and possesseo such specific 
characteristics essentlal to the government program In question thal it 
Is available only from one source and not through wholesalers or 
retallers; or 

b, An emergency as defined In subsection 7 of section 54-44.4-02 
exlsts;_g_r 

~ The commodllY.JQ~ purchased Is a on.st~purchase for whl.Qb..J1J 
lfillfilJwo approved vendors are not available and th~ dlr@Qtor of the 
office of managem~nt and budget. or the dlregtQ.cs deslgnfilt 
determines colJ§lderatlon of bids QLRIQgosals from unregistered 
Y'.QDdors Is In thf> best lntere~t of the state. In the event Qf a tie b1Q..Ql 
ru.oRosol. the registered vendor must be given preference." 

Renumber accordingly 

(2) DESK, (3) COMM Page No. 3 HA-20·2327 
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Minutes: Chulrnrnn Krebsbach 'ncd the huuring on HB 1125 which relates to orticc of' 

munngcmcnt nnd budget nm! budget standards und guidelines for the ucquisition of scr, ices and 

relating to justificution for cmcrguncy purchuscs, variations on competitive bidding1 and 

exemptions from vendor registrntion. Llndu Engnrnnn1 directol'1 Cent ml Services of OM B 

appeared before the committee to i11trodt1cc the lcghilution, A copy of her written tcsti111<.)Jly is 

nttached. Ms. Engmaun also presented the committee with a proposed amendment which stutcs 

upagc l, litvi 17, afier ufllc" insert a period 11
,

11 And remove the remainder of the line." Sl'nator 

T. Mathern wanted to know what the general change was, what were the reasons for the hog 

house'? \Vhat is the dramatic difference between th~ bill as we have it now and us it was 

introduced? Ms. Engmann indicated the original bill under existing statute scrv:~cs along with 

other things profosslonul ·service arc exempt from agencies having to go to the state procmcmcnt 

office under 0MB to procure those services. The original bil1 removed that exemption so that all 
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services then would c0111c under the pun·i~iw and u11thori1y of' OM B. Th\.: y would han: to s11h11111 

1111y rcqll\.'St for H 1rnrclws~i ol' 11 si:1·vl1,\: l.'()1Jln11:t lo the slnlc jHO\.'lll'l..'lll'-'''' hl)aJ'd, Now 1h1.•y ~·an do 

that on their own. TheJ'i.! w111i much 1.'0lll.'Crn 111110ng 11gc11<:k·s alw111 Iha! gi\'illg 1u1thority to<)~ I Ii 

for too IHll(:h or too 11w1.:h control over what ag~ncks do and would be usurping so11h.1 ol' 1111.·ir 

own rosponsibilitlcs. Chnh·nuo, Krchshud1 inquired if OM B wus coml'ortHhlc wilh lhc 

llllH.'lldlm!nls put 011 by the house. Ms, i':11J,t111u1111 indicated tlwy wen:. St11rntol' \\'u1·dru•1· 

inquired If the ugcncies were OK with OM B writing udmi11istrntivl.! ruh:s. !\Is, En~nurnn 

indicntcd thut thu origi11ul bill did 1wt make these guiddincs nnd standards of mlminislrntivc 

, mies, They rcqul.!stcd thnt they he part of the bill. Gordie Smith, representing lhl~ stale auditors 

orticl.! uppcarcd in u ncutrnl position, Th1.• bill, a pnrt of the bill, is the result of a pcrlhrm1t1ll'e 

uudlt thnt wus con<.ltwtcd on contrncts for services. For informution purposes. s.o that thc 

committee umkrntunds the signilkancc of' this kind ofguidancl), we went out and asked the 

ngcncics to provide us information 011 contracts for services that met certain critl.!riu. Those 

critcrlu were if they mudc puymcnt1-1 of over$ I 0,000 inn year for contracts for scrvk:cs where th!.) 

contruct ovct· the life of the contrnct where they paid $50,000, or if it crossud over a hil.!nniu111. 

We wuntcd that contruct so we could put it into our data base. Whut we ended up with was rather 

startling from our standpoint. I think it is from u legislative standpoint us well. We looked at 

over 2200 contracts for services in stntc government. In those contructs, in the last thl'cc years 

there were $272 million of payments that went out the door on those 2200 contracts. I know 

those figures were low, From the uudit we went out und visited 15 agencies, Some were 

colleges, some were agencies, some were chosen at random, some were large like Human 

Services. But when we went through those in all 15 agencies we found additional contrncts that 

met that criteria that were not provided. So we know that there ar.;! more. There arc viritially no 
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laws, no administrative rules, no 0MB policies or procedures specifically guiding an agency. In 

u lot of instances when they visited the smaller agencies they welcomed the suggestion of OM B 

being a central point to provide some sort of guidance to policies because they needed it. We 

found a general lack of monitoring of these contracts for services. We found all sorts of 

problems that in this day and ugc we wel'c surprised to find, We found payments for c:ontracts 

for more than $10,000 per year und nothing was in writing. It was well, we've always just 

worked with this person. Payments were made not in agreement with the terms of the contrnct 

that was in writing in some instances, Overall we just found a lot of problems with the way that 

state government wns manuging these contracts for services and thut was why in thu 

recommendation we felt that 0MB should have tbe authority to make up sonrn 1·ulcs agencies 

would be involved in but we also w111Hcd OM 8 to havu the ubility to exempt either n type of 

service because it is unique or to exempt an ugcncy ifmnybc they arc convinced if what is going 

on there. Senator T. Mathern mudc u couple of inquiries of Mr. Smith at this time. Mr, Smith 

offered hi~ responses. Rick Clayburgh, stutc tux commissioner appeared bcfot·c the committee, 

He htdicated his testimony wus in u neutrnl position, He indicuted that he docs have concerns, 

however, he did not want the committee to take that as meaning he is in opposition to the bill. 

He believes that HB 1125 docs have u proper role in state government. It is unique, there urc not 

rules in state government for dealing with service contracts und they arc different than <fouling 

with purchase if a computer, When you tnlk about service contracts you tnlk ubout the Hcrvicc of 

individuals that may have some unique nuturc. The side that the tax depnrtmcnt rcnlly hns some 

difficulty with is the confidentiality issue, The tax department hns to dcul with expert witnesses, 

We hnve a specific expert whncss nppropriution thut is already in our budget to deal with experts 

as we deal with very complicated tux cnses, Although the rules could be written to exempt the 
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tux department we would fed more comfortable in insuring because confidentiality u violation of' 

it is a class felony and because it is specific to our 1-tatutcs in North Dakota we would foci more 

comfortable if the tax department for that section ofco<lc, 57-01 would be exempt from the 

service contract requirement. Senator \Vardncr inquired if Ml'. Clayburgh's concerns could be 

taken care of in the administrative rules, Mr. Clay burgh indicated that the tHx department had 

amendments drnftcd on the house side to exempt the tax department. The committee tried to deal 

with it through administrative rules. Again his concern only because of the natul'c of' inco:nc 

tuxes and taxes as a whole, we nl'c overzealous in protecting the confidentiality of tuxes. We 

would feel more comfortublc if it were spccilicully exempted from the law. I don't believe tlrnt 

0MB or any other agency has any ulterior motive. He supports the general concept of what the 

bill is trying to do, he just has an overriding problem because of the co11fidcntiality. Sparh 

Collins, representing PERS, appeared before the committee. He indicated his testimony that he 

wns appearing in a ncutrnl position on H B 1125. A copy of his written testimony is attuchcd. 

Senator Wardner inquired if this was brought to the uttcntion of the house. Mr. Collins 

Indicated they became uwarc of the bill ubout n week before the house hcurd it. He hud no 

chance to talk to his board. There wus sonrn talk thut the bill might become a voluntnry bill. 

Clifford Porter, with the lignite energy council, presented testimony on bchulf of John Dwyer, 

president of the lignite energy council. A copy of his written testimony is nttnchcd. A rcqut!st fol' 

on umendment is included with his testimony. Steve Cochrane, rcp1·csc1Hing the North Dukota 

Retirement at1d ltwcstn1ent Office pnrnentcd wt·ittcn testimony to the committee in u ncutrnl 

position on HB 1125, lllona A. Jeffcoat-Sacco representing the public service commission 

presented testimony in opposition, A copy of her wrltt1.m testimony Is nttuchcd, Judy Carlson, 

project snfu Bend coordinator, appeared before the committee in opposition, A copy of h~r 
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written testimony is attached. Todd Cranda, representing the ND Consulting Engineers Council 

indicated he and his group arc opposed to HB 1125. He offered amendments to the committee 

which would them from this section of law. Honnic Larson Steiger~ Executive Dil'cctor of the 

American Institute of Architects1 ND Chapter indicated she appears in opposition. She and her 

group support the amendments Mr. Cranda is proposing. Jeff Engelson, Director of 

lnvcstmcnts, state land department presented written testimony in opposition to HB 1125. A 

copy of the testimony is uttaclrnd. The remainder of the hearing involved questions from 

Senators Wardner, Dever, und Kllicr. Responses were offered by Gordie Smith ('l'apc I, 

Side 8 1 Meter #'s 36.6~52.4). There wus nothing further at this time. Chairman Krchshach 

closed the hcnring ut this time. Committee discussion of HB 1125 was opened at this time. 

Senator T. Mathern inquired he wondered if the committee shouldn't send someone up to 

0MB. He says he believes there is some rationale for this but he also understands the objections 

of the agencies. He indicated he is open to working with somebody on this. Chairman 

Krebsbach ittdicntcd she had spoken with some people and they seemed to think it would be 

fine to tack other portions of the bill that 0MB wonts to hnve passed in this lcgislutivc session 

und take the part out of the pmchusing contrncts und put them into u form of u possible study fo,· 

the coming interim, That way we cun get a very good handle on what we do huvc from agencies 

In regard to service contrncts und where we nrc lucking, What she is finding is there is an awful 

lot of lack of educuHon with some of the ugencics that need to have implcmcntution of sonw 

kinds of standurds. Pcrhups thut would bring it to light, Perhaps thnt could result in some good 

lcgislution in the next session, Senator T. MP,.thcrn Indicated he would go one step t\1rthc1· nnd 

maybe permh or authorize some sort of development of tho training nnd development of a 

standard form. Not neccssnrily everyone hus to use It~ but and even going from going to it 
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should have this, this and this, to actually have a completed form wouki be good if it was done. 

This is not going to be eusy but he thinks this could be done during the interim also, Senator 

Dever indicated that somebody said that the Attorney General's Office has guide! incs. f le 

wondered if that would satisfy that. Senator \Vardncr indicated he thought the issue was that 

OM B is going to promulgate the rules for everybody. He guesses the way he secs it is that not 

everybody is sure they want to trust OM B to be sensitive to their needs. Tlwrc will be hearings 

and everything because jmil like when you promulgate rules. They co1nc in and say this is a 

problem for us and you'd hope they would be sensitive to the uniqueness ofan agency, 

Chairman Krebsbach indicated she secs where OM 13 may need to be the clearing house for the 

rules thut arc established by the other agencies at this time, If they meet standards set by them 

they could perhaps bow out of the picture and let them rnn their own, but perhaps they need a 

clearing house to have all rules submitted to. Senator Dever inquired if it would be appropt·iatc 

to put an amendment thut suys that any agency that has rules that satisfy these requirements is 

exempt from this rcquircmc11t. Chufrman Krebsbach indicated this discussion was good but 

indicnt~d that the committee needs more lime to decide what is needed to make this bil I work. 

On March 9, 2001 the committee took f\irthcr input on HB 1 t 25, Gordy Smith with the State 

Auditor's Office addressed the committee. Mr. Smith indicated the bill hus mcl'it even us 

modified by the house. From un auditor's standpoint one of the things in their standards is to use 

some professional skepticism. Look ut everything but see if there urc ways you cun conoborntc 

things or be more comfortable with some things. What bothers him is thut we have 1101 some of 

the agencies that have complained, the one's thut tulk ubout fiducinry l'csponsibilitics with thcil' 

investmonts1 PERSJ RIO, und LAND, those hnvo some merit because there is nothing in the bill, 

nothing from the auditors office or nothing from 0MB that wants to nccidcntnlly Infringe 011 thnt 
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responsibility. I-le believes either those three could be exempted or language could be put in that 

specifically tliat it is not :u be interpreted as infringing on the fiduciary responsibilities of thrnic 

agencies, The other argument that he has is that at the initial hearing, Madame Chairman 

bmught up the point as for as the IT bills we had four or five years ago. Agencies were 

concerned that the sky would foll if'this was carricll out. Now af\cr some time has passed we 

have a very good system in place where every agency has an IT plan, there is an IT committee 

that legislators arc on1 they arc kept abreast of what is going 011. !TD has developed into a 

department. He secs a lot of similarities here where we have a hundred plus million dollars 

going out of the door every year. If something isn't done here to where we can at least pass the 

bill in somewhat similar form that it has now. If we wait two ycurs, you'v<.: got 200 million 

dollars now thut ure out the door without any guidance and from an auditor's standpoint he 

doesn't know if that is the best mute to go. In prcpuring for this bill we surveyed 14 other states 

to find out how they do it. 12 of' those states have c.fircct administrative oversight for contracts 

for services, some of them so strict because of the nature of it that would be in some positions 

would have to sign off on every contract for services. We arc not proposing thut but it docs show 

thut nutionwidc there urc those types of similur concern, The better pattern here would be 

sornething that he henrd from u numbc1· of the agencies when he discussed thut with them before 

after hearing wns well, we trust Rod~ or Ptrn1, or we trust the people at OM 13 110w. We don't 

whut It wlJl be like in five ycurs or ten yeurs. You never know what that is going to be like. 1 

don't think that u person cun consider lcgislntion good or bud bused on protecting people, He 

would rather sec that if the bill pnsscd in somcwhnt of u similar form we could work with 0Ml3 

to come up with procurement ~oJlclcs, hove then\ put in pince nnd sec how they work. If it\: 

absolute dlsnstert then the leglsluturc during the next session cun say wcJ1, this docsn 1t work 
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wc,11 have to modify the bill or whatever to make it work. Rather than do nothing this is a 

suggestion. For the 8 or 9 agencies who did have a problem with the bill there arc still many 

other agencies that have sai<l nothing about it. Many of the smaller agencies indicated they 

would like a structure of guidelines in which to operate. This is not intended to be a one size lits 

all bill. This will be .soi· .c broad guidelines which will be generally acceptable. The bill also 

gives 0MB authority to exclude departments or certain things if they want to. The discussion 

continued with Senators Dever, Krebsbach, and T, Mathern offered questions. Mr. Smif h 

offered his responses (Tape I, Sid~ A, Meter It's 34.6-43.8). Rod Backman, Director ofOMB 

appeared before the committee. He indicated that Gordy Smith probably covered it us well as 

cun be. He uddcd to the information by saying the idea of 0MB concerning gui<ldincs and 

policies other ugcncics nlrcudy have is thut the guidelines and policies of OM B would be bmad 

enough so that if un agency hns good policies they will be able to work with them. When 0MB 

develops the policies they will suy these al'e the things you will have to take into account in 

acquiring services, If the agency nlrcudy has good internal policies they ure going to be in 

compliance today with what we nrc developing. Our intent is not to micro nrnnugc but to 

develop general guidelines so there is something, some consistency and some common sense in 

the procurement of services, This bill isn 1t the boogie mun many arc envisioning. One of the 

things we have considered and would throw out to you is the possibility that if you don't ulong 

with the bill somewhat in the fashion it is now that if section two was deleted maybe some intent 

language on your part that would say something to the effect that 0MB shnll develop guidelines 

In the interim as appropriate, Once the guidelines are established the agencies cnn sec thut it's 

not going to micro mnnngc them. They just need to follow these general guidelines. He thinks it 

wHI take away a lot of the fears and concerns they have now. Senators Wardner, T, Mathern, 
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und Dever offered questions, Responses were offered by Mr. Backman ( Tape I, Side A, Meter 

/l's 46.8~56.2). There was no fhrthcr discussion ut this time, Committee discussion on HB 1125 

took place on March 15, 200 I, Chairman l<rehsbach indicated that she had visited with both 

Mr. Smith und Mr. Backman and she noted that in view of everything that is going on the 

committee hm, a responsibility to get a handle on what is happening with the contracts for 

services. There seems to be an awful lot of uneasiness about the OM l3 taking the lead and 

agencies tying in with what they would be doing. There were many who wanted to opt out or be 

exempted from the process. Chairnrnn l<rchshach indicated that she would feel com fort able i r 

the committee amended out the section 2 and instead put in the legislative intent language. That 

wuy in the two year period the office would huvc a chunc0 to look at it 1 to establish the guidelines 

und then in so doing they would be able to let the agencies sec them and foci comfortable with 

the fuct that they arc not going to take over the process, merely to get a handle on it. Senator 

Kilzer indicated that on the proposed amcndmc11t perhaps the language should be clal'i ficd to 

indicate that agencies should be encouraged to develop their own guidelines. Discussion of hnw 

to word the amendment exactly ensued. After the language of the amendments was agreed upon, 

u motion for adoption of the umcndmcnts was made by Senator T. Mathern, seconded by 

Senator Kflzcr. Roll Cull Vote indicated 6 Yeas. 0 Nays, 0 Absent or Not Voting. A motion for 

Do Pass as Amended and rercfor to Appropriations if necessary was mudc by Senator T. 

Mathern, seconded by Senator Wardner. Roll Call Vote indicated 6 Yens, O Nays, O Absent 

or Not Voting. Chairman Krebsbach will curry the bill. 
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REPORT OF STANDING COMMITTEE (410) 
March 16, 2001 1 :40 p.m. 

Module No: SR-46-5880 
Carrier: Krebsbach 

Insert LC: 18135.0201 Title: .0300 

REPORT OF STANDING COMMITTEE 
HB 1125, as engrossed: Government and Veterans Affairs Committee (Sen. Krebsbach, 

Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended, 
recommends DO PASS (6 YEAS1 0 NAYS, 0 ABSENT AND NOT VOTING). 
Engrossed HB 1125 was placed on the Sixth order on the calendar. 

Page 1. line 1, rnmove 11 for an Act to create and enact a new section to chapter 54-44.4 of the 
North11 

Page 1 , remove line 2 

Page 1. line 3, remove "for the acquisition of services; and" 

Page 1, line 6, after "registration" insert "; and to provide for legislative intent" 

Page 1, line 17, remove "and reported to the office of management and budge1" 

Page 1 , remove lines 18 through 24 

Page 2, remove lines 1 through 11 

Page 41 after line 17 1 Insert: 

11SECTION 4, LEGISLATIVE INTf.N1'. It is the Intent of the fifty-seventh 
legislative ~ssembly that the office of management and budget in consultation with the 
attorney general develop standards and guidelines for the procurement of contracts for 
services and If appropriate, submit proposed legislation to the fifty-eighth leglslatlve 
assembly regarding those standards and guldellnes, State agencies are encouraged 
to follow the standards and guidelines as set forth by the office of management and 
budget and dtwelop agency guidelines for procurement of contracts for service," 

Renumber accordingly 

(2) 01:SK, (3) COMM Pa{:1e No. 1 



2001 TESTIMONY 

HB 1125 



H.B. 1125 

Presented by: Linda Engmann, Director 
Central Services Division 

f3cforc: 

Date: 

Government and Veterans Affairs Committe~ 
Matthew Klein. Chairman 

January 18, 200 I 

TESTIMONY 

Chnirrnan Klein and members of the committee, my name is Linda Engmann. I am the 
director of Central Services Division of the Office or Management and Budget. 

0MB introduced this bill in response to recommendations as a result of the performance 
audit of contracts for services al the request of the Legislative Audit and Fiscal Review 
Committee (LAFRC). This request included a review of contracts for services entered 
into by state agencies and institutions and institutions of higher education. The gonls of' 
this audit were to determine whether current laws, rules, and policies for service contracts 
were ndequute, and whether current practices provided for an erticicnt and effective use 
of resources. 

Based upon their findings, the Office of the State Auditor concluded that better guidance 
for the procurement of services in needed. The following recommendations were made: 

• Introduce legislation to give 0MB the authority and responsibility to estnblish 
policies, guidelines, and procedures for the procurement of services. 

• 0MB ensure proper training is provided to state agencies, 
• 0MB establish master contrncts for services to be used by all stutc entities including 

colleges and universities. 
• 0MB and the North Dakota University System muke joint and cooperntive purchases 

of services. 
• With assistance from the Attomey General's Office, 0MB establish one marrnnl for 

contrnct drafting and establish a11 on-line contract system that would provide template 
nnd boiler plate languag0 accessible by all state entities thnt would facilitate and 
standardize the creation of service contracts stntewide. 

However, since the bill's introduction, concerns have been expressed by agencies that 
this bill transfers the fiduciary t'esponsibility of the PERS and RlO boards nnd possibly 
others to 0MB. In addition, agencies are concerned that delegation of services back to the 
agencies may not occur resulting in OMB's making decisions they need to mnke when 
contracting for professional services that are very specific to the respective agencies. 



We would like to offer un amendment to this bill. 

The amendment reinstates the language that exempts services from procurement by OM B 
and removes refercnce.J to services in the other sections of Chapter 54-44.4 of the original 
bill. 0MB recognizes the r-1ecd for the state to better manage its service contracting 
activities and plans to be the 1i::ad agency in that effort. It is our intention to go forward 
with the recommendations contained in the audit report with the exceptiori of introducing 
legislation at this time. Together with the agencies, we will develop guidelines and 
procedures that all agencies will be encouraged to use, The goal of future legislation will 
be to improve the procurement system by enabling agencies and institutions to pro~urc 
goods and services more efficiently and effectively by providing sound guidance, 
training, and procurement expertise to ensure that the state's procurement process is 
consistent, satisfies the needs of the state, and is fair to competing vendors. 

New Section I (Amended Section 5) 

• Removes references to services. 
• Allows 0MB to adopt rules under which competition may be waived or limited. 

Those circumstances include: 
o sole source 
o the item is available from another governmental entity contract or inventory 
o the commodity or service is purchnsed for experimentation or trial 
o no bidder could be found 
o commoditi,;!s are for reM~mle 
o it would be more cost effective to waive the bidding process 
o a used item if it is in the best interest of the state to buy 
o limited availability of the item 
0 replacement parts 
o compatibility with existing equipment. 

o Buy off federal contracts issued by the General Services Administration. 
o Enter into cooperative purchasing agreements with other cooperntive purchasing 

groups or other state governments. 

~cw Section 2: (Amended Section 6) 

o Removes references to services 
• Allows 0MB to waive the requirement for n vendor to register with the Secretary of 

State's Office under certain circumstances. Currently, all vendors wishi11g to do 
business with the state must be registered with the Secretary of State Is Office. 
However, there are circumstances tt11der which the state must conduct its business 
with a vendor who refuses to register. This section adds nn additional circumstance 
under which 0MB may waive the registration requirement. Circumstances under 
which registration would be waived are: 



o The commodity is so unique that it is available from only one source. 
o An emergency purchase 
o Tht\ purchase is a one~time purchase 

• Gives the registered vendor n preference ifthere is a tic between n registered 
vendor and a non .. registered vendor. 

This concludes my testimony. I will be happy to answer any questions. 



PROPOSED AMENDMENTS TO HOUSE BILL NO. 1125 

Page 1, line 1, replace "sections'' with ''section" and remove "54•44.4-01, 54-44.4-02. 
54-44.4-03," 

Page 1, line 2, remove "54M44.4-04, and", and replace "~ubsections 1 and" with 
0 £1ubeection 11 

Page 1, line 3, remove "authorizing the,, and replace "to procun~ · with "procurement" 

Page 1, remove llne 4 

Page 1, remove lines 6 through 23 

Page 2, remove lines 1 through 31 

Page 3, remove lines 1 through 23 

Page 3, line 24, replace "5" with "1" 

Page 4, line 3, remove the overstrike over "oommoott,y'' 

Page 4, line 4, remo,,e "for goods or servic~s. or both," 

Page 4, ·line 14, remove · 12r servic§" 

Page 41 line 16, remove "or service" 

Page 4, line 19, rAmove "or services" 

Page 4, line 21, remove "or services, or both," 

Page 5, line 6, replace "6" with "2" and replace "Subsections 1 and" with "Subsection" 

Page 5, remove lines 8 through 13 

Page 5. line 22, remove the overstrike over 11+11 and remove "§
11 

Page 5, line 23, remove "or services. or both," 

Renumber accordingly 
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TESTIMONY 

Chairman Klein and members of the House Committee on 

Government and Veterans Affairs, I am lllona Jeffcoat-Sacco, director of the Public 

Service Commission's Public Utilities Division. The Commission asked me to appear 

here today to oppose H.B. 1125 as It relates to procurement of services. 

The Public Service Commission has several divisions that are Involved In 

pro,::urement of services. Our Abandoned Mine Lands Program Is one hundred percent 

federally-funded with an annual budget between 1.5 and 2.0 million dollars. In AML, 

construction and professional services for the reclamation of abandoned mine sites are 

procured using procurement procedures patterned after the Federal Acquisition 

Regulations (FAR) and the Department of Transportation Standard Specifications for 

Road and Bridge Construction. Competitive sealed bidding Is the primary method by 

which services are procured, except In the case of emergencies or where only one 

contractor Is available to provide a service. All procurement procedures, Including sole 

source procurement, are handled In strict compliance with the Commission's 

procurement policy, a copy of which Is Included with this testimony. The procurement 
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policy was Initially adopted by the Commission In 1981 after extensive consultation with 

and approval of the Attorney General. The policy le updated as needed. 

Another area In which the Commission depends on and uses the guidance 

provided by Its procurement policy Is In the procurement of professional services by the 

Public Utllltles Division. In this division, the professional services of attorneys, 

accountants, economists and others are sometimes required to process rate cases. cost 

cases and cases Involving competitive telecommunlcatlons Issues, We procure these 

professional services by Issuing a Request for Proposal (RFP), and we Include In that 

request Information on how we will judge the proposals we receive. Our RFPs conform 

to the Commission's procurement policy, as does any sole source procurement that we 

may use In special circumstances. 

H.B. 1125 appears to Inappropriately transfer the decision making for service 

procurement away from the elected Public Service Commissioners to the Office of 

Management and Budget (0MB). The statutorily mandated responsibility to Implement 

the Commission's programs would be transferred to another agency. In addition, 

House BIii 1125 would create an additional level of clearance required to procure 

services and, hence, would slow the procurement process for construction and 

professional services. The period during which construction may occur In North Dakota 

Is limited, and a timely procurement of services Is critical. 

We have an additional concern with the requirement that potential bidders for 

services be registered vendors In North Dakota. This requirement will limit the number 

of vendors available to the Commission and Impose financial and administrative 

burdens on potential contractc~s. While each of our service contracts Is very Important 
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to successful lmplementatlon of our programs, we do not believe that the amount of 

business we may provide those vendors will justify their registration time and expense. 

Finally, although the bill appears to allow 0MB discretion to delegate authority 

back to the Commission, there Is no requirement to do so and there are no specific 

standards Included In the bill for doing so. 

For all of these reasons, the Publlc Service Commission opposeo H.B. 1125. In 

the alternative, the Public Service Commission respectfully requests an exemption from 

H.B. 1125 for the procurement of all professional services and for services procured for 

the reclamation of abandoned coal mines, authorized under N.O.C.C. 38-14-2. 
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6th Revision: August, 1995 

I. GENERAL STATEMENT 

A. The purchase of goods and services through full and fair competition Is 

Commission policy, All procurement wltl be conducted In a manner that 

provides maximum open and free competition. Unacceptable restrictions 

on competition Include: ( 1) unreasonable quallfloatlon requirements 

placed on firms, (2) non .. competltlve practices between firms, (3) 

organlzatlonal conftlcts of Interest, and (4) unnecessary experience 

requirements. 

B. Whenever required, purchases will be made In accordance with statutes 

and rules through the Office of Management and Budget. N.D.C.C., 

Chapter 54-44.4. 

C. The Commission will take affirmative steps to use small and minority 

businesses when possible as sources of supplies, equipment, 

construction, and services. Affirmative steps may Include: 

1. Placing qualified smaU, minority and women's businesses on 

solicitation lists. 

1-1 



2. Sollcltatlon of small and minority businesses whenever they are 

potential sources. 

3, When economlcally feasible, dividing total requimments Into 

smaller tasks or quantities so as to permit maximum small and 

minority business participation. 

4. Where possible, establlshlng dellvery schedules which will 

encourage participation by small and minority business. 

6. Using the services and assistance of the Small Business 

Administration, the Office of Minority Bu&lnass Enterprise of the 

Department of Commerce and the Community Services 

Administration as required by the Federal Government. 

6. If any subcontracts are to be let, the prime contractor will take the 

affirmative steps In 1 through 5 above, 

D, Except as otherwise provided by state law, the procurement policy wlll 

apply to the Commission, Its contractors and subcontractors. 

E. Procurement pollcy provisions will be followed In procurements involving 

use of federal grant funds. However, In procurements Involving uses of 

state funds, Commission compliance with procurement policy provisions Is 

discretionary. 

F. Standard contract provisions will be incorporated Into relevant 

Commission contracts. However, In any contract, the Commission may 

agree to change, add, or delete contract provisions to the extent that such 

I 
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changes, additions, or deletions are not lnoonslstent with federal and state 

law, 

II, DEFINITIONS AND MISCELLANEOUS POLICY PROVISIONS 

A. Audit Trait. An audit trail Is a series of records that makes It possible for 

an auditor to easily trace transactions. All procurement and contract 

administration actions should be documented to establish an audit trail. 

B. Commission. The Commission Is the North Dakota Public Service 

Commission. 

C. Contract. A contract Is a written agreement between the Commission 

and the contractor setting forth obligations, Including: performance of 

work, furnishing of labor and materials, and the basis of payment. A 

Commission contract usually Includes specified standard provisions and 

any other provisions and documents designated as part of the contract. 

D. Contract Administration. Contract administration Is the process of 

monitoring a contractor's performance under a contract, Insuring that all 

the terms and provisions of the contract are satisfied, and paying contract 

Invoices. The contract administration function Is jointly assigned to the 

procurement officer, the project manager, and contract officer. 

e. Contract Execution. A contractor may not begin work until a contract 

has been executed. The Commissioners or a designated representative, 
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as provided for In Polley No. 6·01 ·93(0), are the only persons authorized 

to exeo1Jte. contraots to whloh the Commission Is a party, 

F. Contract Officer. The contract officer Is the Commission employee 

oharged with the responsibility of monitoring contracts. 

Q, Contractor. The contractor Is the Individual, partnership, firm, 

corporation, company, or any acceptable combination or joint venture 

contracting with the Commission for perlormance of prescribed work. 

H. Contractor SelecUon. Contractor selection is the process of choosing a 

contractor from all those that submitted a bid or proposal to provide goods 

or servloes sought by the Commission. Among factors which rnay be 

considered when selecting a contractor are: 

1, Whether the offeror's bid, proposal, or statement Is responslVtl to 

the Invitation to bid or request for proposal or standards for 

• unsolicited proposals, 

2, Whether the offeror has the technical ablllty and resources to 

perform In the manner described In Its bid or proposat 

3. Whether •the offeror has the financial ability and resources to .. • 
complete the project. 

4, Whether the contractor Is responsible as shown by Its integrity, 

compliance wit~ public policy, prior contracts with the Commission, 

and record of past performance with the State of North Dakota. 
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5. For construction bide, whether the bidder Is ~he lowest responsible 

and responsive bidder whose bfd meete the requirements and 

criteria set forth In the Invitation for bids. 

6. The Commission reserves the right to waive minor Irregularities ln a 

bid or proposal and the right to reject any and all bids, The 

Commission has the authority to require literal and exact 

compliance with all requirements specified In Its request for bids or 

proposals. 

These factors will be evaluated by the Commission's procurement 

officer or a selection committee of knowledgeable people. 

I. Ffnal Report. Following project close-out and final payment, the project 

manager will submit, to the procurement office and the contract officer, a 

final report evaluating the quality of the contractor's performance, 

Including: adequacy of communication, timeliness, rellablUty, attention to 

detail, Interest In accomplishing quality project work, and Interest In giving 

advice to produce the best value for the state. The final report may serve 

as a basis for subsequent procurement analysis. The procurement officer 

and contract officer will Jointly present a report to the Commission when 

conditions may warrant removal of a contractor from a Commission Bidder 

List or Request For Proposal List. 

J. Invitation for Bid Request for Proposal. An Invitation for bid (IFB) or a 

request for proposal (RFP) is a solicitation Issued by the Commission with 
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the Intent of eventually procuring a oontraotor to perform a particular 

servlc$ or deliver a partlcular product. The IFB or RFP must contain 

Information suoh as the scope of work required or product specifications; 

the date, time, and place of bid opening or proposal closlng; and 

evaluation factors to be used. Bids and proposals will be sollolted In a 

manner that Is consistent with Commission pollcy and state and federal 

law. 

K, Preference. Preference will be given to a resident North Dakota bidder 

when accepting bids for the provision of professional services, Including 

research and consulting services, goods, merchandise, supplies, 

equipment, structures, and reclamation services. Nonresident bidders wlll 

be given preference equal to the preference given or required by the state 

of the nonresident bidder, seller, or contractor (N.D.C. C. 44-08-01), 

L. Procurement. Procurement Is the purchase of goods or services. There 

are four methods of procurement for goods or services: small purchase 

procedures, competitive sealed bids (formal advertising), competitive 

negotiation, and non-competitive negotiation (sole-source procurement), 

M. Procurement Officer. The ·procurement officer Is the Commission 
• 

employee charged with the responslblllty of directing the procurement 

process. This person may also draft a proposed contract and assist the 

contract officer In monitoring a contractor's performance. This person 

works with the Commission, Commission Executive Secretary, contract 
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officer, and project manager during the procurement and con"ract 

administration process. 

N. Project Cloee•Out. The project clC'se-out Is a written verlfloatlon that all 

the requirements of the project have been satisfied; It Is based on a final 

teohnloal and flnanolal review, The review may Include an audit. When 

all the contract work has been completed, the project will be closed-out. 

Following Commission acceptance of the project close-out, the contractor 

will receive final project payment. 

0. Proposal-Bid, A proposal Is any offer of other submloslon presented to 

the Commission by a potential contractor and used as a basis for 

contractor selection. Proposals are submlttad by firms or Individuals 

Interested In undertaking projects for the Commission and, unless 

unsollclied, are based on the scope of wori< description set forth In the 

RFP Issued by the Commission. Bids are similar to proposals. However, 

while proposals generally relate to the submission of work plans and costs 

for the provisions of services, bids usually Involve the offer of specific 

materials and construction work and address physical specifications and 

fixed or unit prices. 

P. Subcontractor. A subcontractor Is an lndlvldual, partnership, firm, 

corporation, company, or any acceptable combination or joint venture to 

which the contractor sublets part of the contract. 



Ill. PSC EMPLOYEE AND PUBLIC CONTRACTOR CODE OF CONDUCT 

A. General Rule 

No Commissioner, Commission employee, or agent will participate in 

selection, or In the award or administration of a contract If a conflict of 

Interest, real or apparent, would be involved. A conflict would arise when 

the Commissioner, the employee, or agent; any member of his immediate 

family; his partner; or an organization which employs or Is about to employ 

the Commissioner. Commission employee, his immediate family member, 
I 

or partner has financial or other Interest In the firm selected for award. 

B. Gifts 

1. Bidders and Commission contractors and subcontractors and their 

employees or agents will not directly or Indirectly offer nor will 

Commissioners or employees directly or Indirectly accept or solicit 

any gift, gratuity, entertainment, favor, loan, or any other thing vf 

monetary value which might reasonably be Interpreted as Intended 

to secure a contract or favorable treatment In award, amendment, 

or administration of a contract. 

2. During an audit or Inspection, Commissioners, employees, or 

agents wllf neither solicit nor accept gratuities, food, favors, or 

anything of monetary value from a bidder, contractor, or party to a 

subagreement. 
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3. As a general rule, project managers, inspectors, and any other 

employees of the Commission should refrain from engaging in 

after-hour socialization with contractors and their employees during 

the contract performance period. 

4. No political contribution may be offered, solicited, or accepted for 

the purpose of affecting the award, amendment, or administration 

of a contract. 

IV. Procurement Procedural Requirements 

A. Proposed Procurement Action Review 

Before attempting to procure goods or services, the Commission 

Executive Secretary and designated procurement officer, In consultation 

with the Commission, will discuss and determine In written memorandum 

form whether or not: 

1, Fund~ are available, 

2. The purchase must be processed by the Office of Management 

and Budget; 

3. The purchase may be avoided because It Is unnecessary or 

dupllcatlve; 

4. The purchase should be consolidated or broken out to obtain a 

more eoonomloal purchase; 
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5. A lease versus a purchase or hourly rate versus fixed fee would be 

most economical; 

6, Greater economy and efficiency would be fostered by entering Into 

state cooperative agreements with other state agencies for 

procurements or use of common goods and services; and 

7. Provisions of North Dakota law prescribe procedures applicable to 

the particular purchase. 

B. Procurement Procedure 

1. Solicitation of offers, whether by competitive sealed bids or 

competitive negotiation, will: 

a. Incorporate a clear and accurate description of the technical ... 

requirements for the materlah, product, service, or 

professional requirements to be procured. Tho description 

will not, In competitive procurements, contain features which 

unduly restrict competition. The description may state the 

quality of the material, product, or service to be procured 

and, when necessary, will set forth essential characteristics 

and standards. Detailed product specifications should be 

avoided If at all posslble, When It Is Impractical or 
• 

uneconomloal to make a clear and accurate description of· 

the teohnloal requirements, a "brand name or equal" 

description may be used to define the performance or other 



salient requirement of a procurement. The specific features 

of the named brand which must be met by offerers will be 

clearly stated. 

b. Clearly set forth requirements which offerors must meet and 

factors to be used in evaluating bids, proposals, or 

statements of qualifications. 

C. Method of Procurement 

.. 

.... 
Procurement will be by one of the following methods: small purchase 

~. 

procedures, competitive sealed bids (formal advertising), competitive 

negotiation, or noncompetitive negotiation . 

1. Small Purchase Procedures, Any procurement estimated by the 

procurement officer not to exceed ten thousand dollars ($10,000) 

and not subject to Chapter 54 .. 44,7, N.D.C.C., or the authority of 

the Office of Management and Budget may be made with small 

purchase procedures. Small purchase may be made when the 

Item or service Is available from more than one source, there ls no 

publlo exigency or emergency, and time and expense does not 

justify competitive bidding. Small purchase procedure will Include 

contact with an adequate number but not fewer than two qualified 

firms selected from the bidders 11st. The procurement officer wlll 

select the qualified firms. The selection of the quallfled firms will be 

based on what the procurement officer knows about the 
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experience, past performance, Integrity, compliance with public 

policy, and financial and technical resources of the firm. Qualified 

firms will be selected fairly without unreasonable restrictions or 

procedures calculated to restrict competition. The procurement 

officer will write ';)ach firm to explain the supplies or services 

needed and request an offer from each firm for described supplies 

or services. After a reasonable time during which all potential 

offers have boen made, the procurement officer will recommend to 

the Commission which offer to accept. Acceptance will be based 

on what the Commission believes will be the best use of public 

funds. 

2. Competitive Sealed Bids (Formal Advertising), Competitive 

sealed bids (formal advertising) will be publicly solicited and a flrm

flxed .. prlce contract (lump sum or unit price) will be awarded to the 

responslble bidder whose bid, conforming with all the material 

terms and conditions of the Invitation for bids, Is lowest In price. 

Bidders preference law will apply based on N.D.C.C. 44·08-01 with 

consideration of out-of .. state bidders based on their state 

preferenoe law. 

a. For formal advertising to be used, the following conditions 

must be present: 
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1) A complete and realistic specification or purchase 

description will be available. 

2) Two or more responsible suppliers must be willing 

and able to compete effectively for the Commission's 

business. 

3) The procurement lends Itself to a firm fixed or fixed 

unit price contract, and selection of the successful 

bidder can appropriately be made principally on the 

basis of price. 

b. If formal advertising Is used for a procurement, the following 

requirements will apply: 

1) At minimum, twenty .. one (21) days prior to the date 

set for opening of bids, bids will be solicited from an 

adequate number of known suppliers or firms. The 

Invitation will be adequately publicized. The public 

notice of Invitation for bids (IFB) may be published In 

newspapers of general circulation and In trade or 

professional publloatlons of general circulation 

calculated to reach the type of firms needed. If such 

publication Is undertaken, the public notice will be 

published once prior to the date of bid opening. At a 

minimum, adequate publlo notice of Invitation for bids 
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will include the mailing of invitation for bids to a 

reasonable number of parties on any applicable 

bidder list. 

2) The invitation for bids, including specifications and 

pertinent attachments, will clearly define the items or 

services needed and state: 

a) When and where the plans, drawings, and 

specifications may be examined; and how 

copies may be obtained. 

b) The place where and the time when the bids 

will be publlcly opened. 

c) That each bid will be accompanied by a 

bldder1s bond, executed by a surety company 

authorized to do business In this state, a 

certified check or a cashier's check In the sum 

equal to five (5) percent of the bid. A certified 

check or a cashier's check must be drawn on 

the Bank of North Dakota or a federally 

Insured, solvent bank, If, within ten day$ after 

notice of an award, the successful bidder 

should fail to execute a contract with the 

owner, then the surety wlll pay unto the owner 
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for the use and benefit of the owner five (5) 

percent of the bid or bids on ,he contract on 

which there Is a default or the certified check or 

cashier's check of the bidder will be forfeited to 

the owner. If the prlncipal's bid is accepted 

and the contract Is awarded, the principal, 

within 10 days after notice of award, wilt 

execute a contract consistent with the terms of 

the bid and performance and payment bonds 

as specified by the Commission. 

d) That alt public contractor bidders must be 

licensed for the highest amount of their bids as 

provided by Soctlon 43-07-05 of the North 

Dakota Century Code. 

e) That the right of the Commission to reject any 

and all bids Is reserved. 

f) T11at Inadvertent Commission f allure to meet all 

procurement policy requirements will not 

Invalidate letting. 

3) Coples of all plans, drawings, and specifications will 

be filed In the Commission Executive Secretary1s 

office. Coples may be flied at other places as 
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designated by the Executive Secretary or 

procurement officer. Upon written request, copies of 

all plans, drawings, and specifications wilt be malled 

at cost to the office of any firm. 

4) Bids will be opened publicly in the presence of one or 

more witnesses at the time and place designated in 

the invitation for bids. The amount of each bid and 

other 1·elevant Information as may be necessary, 

together with the name of each bidder, will be 

recorded; the record and each bid will be open to 

public Inspection. 

5) Bids will be unconditionally accepted without 

alteration or correction except as authorized In this 

policy. Bids will be evaluated based on the 

requirements set forth In the Invitation for bids, which 

may Include criteria to determine acceptability such 

as Inspection, testing, quality, workmanship, delivery, 

and suitability for a partir,ular purpose. Those criteria 

that will affect the bid price and be considered In 

evaluation for award will be objectively measurable, 

such as discounts, transportation costs, and total or 

life cycle costs. The invitation for bids wlll set forth 
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the evaluation criteria to be used. No criteria may be 

used in bid evaluation that are not set forth in the 

Invitation for bids. 

6) Withdrawal of erroneous bids before award, or 

cancellation of awards or contracts based on such bid 

mistakes, will be permitted. After bid opening no 

changes In bid prices or other provisions of bids will 

be permitted, Except as otherwise provided, all 

decisions to permit the withdrawal of bids, or to 

cancel awards or contracts based on bid mistakes, 

will be supported by a written determlnadon made by 

the procurement officer. 

7) Upon Commission approval, Commission will award a 

firm fixed or fixed unit price contract with reasonable 

promptness by written notice to the lowest 

responsible and responsive bidder whose bid meets 

the requirements and criteria set forth In the Invitation 

for bids. In the event all bids for a construction 

project exceed available funds as certified by the 

procurement officer, and the low responsive and 

responsible bid does not exceed such funds by more 

than five (5) percent, the procurement officer Is 
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authorized, in situations where time or economic 

considerations preclude resolicltatlon of work of a 

reduced scope, to negotiate an adjustment of the bid 

price, including changes In the bid requirements, with 

the low responsive and responsible bidder, in an 

attempt to bring the bid within the amount of available 

funds, 

3. Competitive Sealed Bidding • Construction Mal ntenance 

Competitive sealed bids for construction maintenance on 

abandoned coal mine reclamation sites will be publicly solicited and 

a firm-fixed-price contract (lump sum or unit price) will be awarded 

to the responsible bidder whose bid, conforming with all the 

material terms and conditions of the Invitation for bids, Is lowest in 

price, 

a. A complete and realistic specification or purchase 

description will be available. 

b. Two or more responsible sur,pllers must be willing and able 

to compete effectively for the Con,mlsslon's business, 

o. The procurement lends Itself to a firm fixed or fixed unit price 

contract, and selection of the successful bidder can 

appropriately be made prlnclpally on the basis of price, 
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d. At a minimum, five (5) days prior to the date set to receive 

bids, bids will be solicited from an adequate number of 

known suppfiers or firms. This solicitation will be in written 

form and provided to prospectiviS bidders on-site. 

e. All public contractor bidders must be licensed for the highest 

amount of their bids as provided by Section 43-07-05 of the 

North Daknta Century Code. 

f, The right of the Commission personnel to reject any and all 

bids Is reserved. 

g. The Inadvertent Commission failure to meet all 

procurement policy requirements will not invalidate 

letting. 

h. Contract award, based on the lowest responsive bid, may be 

made by Commission personnel or through formal 

Commission action, 

I. Provisions of this section do not apply to abandoned mine 

land emergencies, 

4. Competitive Negotiation. In competitive negotiation, qualification 

statements or proposals are requested from a number of sources 

and the request Is publlclzad, Negotiations may be conducted with 

souroes submitting statements or proposals. Either a fixed price or 

cost reimbursable not-to .. exceed contract will be awarded. Under 
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some circumstances, competitive negotiation may be required. 

Under other circumstances, competitive negotiation is discretionary 

and may be used if conditions are not appropriate for the use of 

formal advertising or small purchase. 

a. When purchasing architect, engineering, or land surveying, 

research or professional services, the Commission will follow 

tt:le competitive negotiation procedures specified in Chapter 

54-44.7, N.D.c.c.. and consider relevant Office of 

Management and Budget policy, e.g., Polley 312 dated July 

1, 1986, "Procurement of Architect, Engineering, and Land 

Surveying Services by State Agencies". The Commission 

may use the procedures described In Chapter 54-44. 7, 

N.D.C.C., to procure other professional services Including 

lawyers, accountants, economists, and real estate 

appraisers. When using the procedures described In 

Chapter 54.44.7, N.D,C.C., the following apply: 

1) Notice of Invitation may be published In newspapers 

of general olrculatlon and In trade or professional 

publications of general circulation calculated to reach 

the type of firms needed. Adequate public notice 

Includes malling of the Invitation to a reasonable 
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number of lndlvlduafs or firms on a relevant trade or 

professional list maintained by the Commission. 

2) The invitation will statt, the relative importance of 

evaluation criteria used to select and rank the most 

'" 
qualified firms. No other factors or criteria will be 

used In the evaluation. 

b. An alternative to the procedures prescribed by Chapter 54M 

44. 7 may be used to procure services other than architect's, 

engineer's, and surveyor's professional services, e.g., 

lawyers, accountants, and real estate appraisers. 

1) Proposals will be solicited through a request for 

proposal (RFP). The request for proposal will state: 

a) The relative importance of price and other 

evaluation factors. 

b) That the right of the Commission to reject any 

and all proposals Is reserved. 

c) That Inadvertent Commission failure to meet all 

procurement policy requirements will not 

Invalidate the procurement. 

2) Notice of the need for services will be given by the 

Commission through a request for proposal. At 

mlnlmumt twenty-one (21 ) days prior to closing of the 
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request for proposal, proposals will be sollolted from 

an adequate number of known firms. The request will 

be adequately publicized. The public notice of the 

request for proposal may be publlshed In newspapers 

of general olrculatlon and In trade or professional 

publications of generaf circulation calculated to reach 

the type of firms needed. If publication Is undertaken, 

the publlc notice will be published at least twenty-one 

days prior to the closing of the request for proposal. 

At minimum, adequate public notice of the request for 

proposal will Include the malling of the request for 

propo$al to a reasonable number of parties on any 

applicable bidder 11st. 

3) The Invitation should Include the following: 

a) Project title 

b) Scope of work 

c) Description of professional services requ1, ·id 

d) Submittal of a flat rate or line Item price quote 

e) 

f) 

g) 

h) 

Resume of personnel providing the services 

Documentation of related work experiences 

Scheduled performance period 

Rating system used In evaluating proposals 
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t) Provide at least three cllent references 

j) Confllot of Interest disclaimer 

4) Proposals will be opened so as to avoid disclosure of 

contents to competing offerers during the process of 

negotiation. A register of proposals wlll be prepared 

and will be open for public lnspe1::tlon after contract 

award. ..., . 

5) Discussions may be conducted with n3sponslble 

offerers who submit proposals determined to be 

reasonably susceptible of being selected for award for 

the purpose of clarlflcatlon to assure full 

understanding of, and responslvenerss to, the 

solicitation requirements. Otterors will be accorded 

fair and equal treatment with respect to any 

opportunity for discussion and revision of proposals, 

and such revisions may be pe,rmitted after 

submissions and prior to award for the purpose of 

obtaining best and final otters. In conducting 

discussions, there will be no disclosure of information 

derived from proposals submitted by competing 

offerers. 
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1. 5. 

6) Upon recommendation by the procurement otflcert 

award will be made to the responsible offerer whose 

proposal le determined by the Commission to be the 

most advantageous to the state taking Into 

consideration price and the evaluation faotors set 

forth In the request proposal, No other factors or 

criteria will be used In the evaluation. The contract 

file will contain the basis on which the award Is made 

and contract negotiation minutes. 

Noncompetitive Negotiation (Sole-Source Procurement) 

A sound procurement system should provide for full and 

open competition that Is both fair and equitable to all potential 

bidders. However, there are times when circumstances are such 

that the desired action cannot be accomplished through tho lengthy 

process of sollcltatlon of bids, Under those unique conditions sole

source contracting may be warranted. 

Sole source procurement (noncompetitive negotiation) is a 

method of solicitation of a proposal from only one source. When 

this method of procurement Is proposed, written justification must 

be presented to the Commission or the person designated by the 

Commission for approval. 
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The following reasons may be Justification for sole-source 

proournment: 

a, The proposed Item or service Is available only from a single 

source. 

b. The person or organization has the unique product or the 

speclat skills. knowledge, abilities to provide the required 

services (at the exclusion of others) and Is considered the 

preeminent deliverer of that product or service at the time of 

selection. 

o. Emergency or severe time constraints preclLJde Issuing a 

formal Request for Proposals. 

d. The service Is available within the existing structure of state 

or local government. 

The following steps should be followed to secure a sole

source contract: 

1) Draft a written justification for sole-source 

procurement and present It to the Commission or the 

designated authority for approval. 

2) If approved, contact the proposed provider and 

proceed to negotiate the contract. Minutes of the 

negotiation session will be taken and the prepared 

minutes sent to the other pa. ty for concurrence. 
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3) Prepare the contract and present it to the 

Commission for action. If approved, execute the 

contract. 

0, Uneollolted Proposal, 

1. General, An unsotlclted proposal Is a proposal submitted by a 

potential supplier which Is not solicited by the Commission. The 

unsolicited proposal Is an effective tool by which unique or 

Innovative methods or approaches developed outside the 

Commission can be made available to the Commission, The 

offerer who submits an unsolicited proposal hopes the Commission 

will enter Into a sole source contract with the offeror for further 

development of the innovative Idea contained In the unsolicited 

proposal. If the Commission finds an offer sllfflclently Innovative, it 

will not become the subject of a competitive procurement. 

2, Required Information. 

a. Introduction, The Introduction should Identify the general 

subject matter of the proposal. It should explain the need for 

the work, study, or research. The need should be expressed 

In terms of past work or research and the manner In which 

the offerer believes that the proposed work study or 

research v.tltl support Commission activities or functions. 
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b, Objective,. The objeotlvea must be stated ae speclfloally 

as possible. The objectives are the foundation of the project 

and the basis of all work, study, or research plans, They 

may be described as hypotheses to be tasted. Objectives or 

hypotheses may be changed, but only attar a demonstration 

that the change Is warranted. They must describe the 

direction of the work, study, or research to those not 

technically f am Illar as well as to those who are. 

If the project Is contemplated to continue for more 

than one year, the proposal should state long-term 

objectives as well as short .. term objectives. The stated 

short-term objectives, i.e., those to be accomplished within 

one year, should be presented In such a manner as to show 

their relevance In meeting the long-term goals or objectives. 

The proposal should convince the reader that 

meeting the projected 0bjeotlves Is necessary and feasible. 

That Is, the work, study, or research Is needed; and the 

project objc1ctlves are likely to be accomplished In a 

reasonable time at a reasonable cost. 

The short-term objectives should be natural and 

discrete elements of the long-term objectives. 
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Both long-term and short•term objectives should 

Include statements of the nature and extent of the 

anticipated results. 

o. Work, Study, or Aeaearoh Plan, The work. study1 or 

research plan should Include statements regarding: 

methodology, a work schedule, and reports. 

1) Methodology. The statement of project methodology 

should explain how the objectives will be met or how 

hypotheses will be tested. The statement should 

specify a work plan or study or research des!gn that 

describes the data to be collected and the methods to 

be used In <)ollectlng and analyzing the data. All 

elements of the methodology statement should be 

shown to b13 relevant In meeting the stated objectives 

or testing the stated hypotheses, 

2) Schedule, The schedule should be a statement that 

explains when each natural element (e.g. test, 

procedure, method, or other associated task) of the 

proposed methodology will start and finish. The 

schedule should Indicate the time to be allocated for 

named Individuals and institutions to accomplish 

defined tasks. 
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3) Report•. The proposal should state when reports wlll 

be delivered to the Commission. The proposal 

should also state what the reports will cover, All 

reports should be written In a form acceptable to the 

relevant professional or sclentlf le community and the 

Commission. each final report should stand alone as 

a finished product which meets the stated objectives 

of the proposal. 

d. Personnel and Management. All project staff, Including the 

principal Investigator, should be Identified, their relevant 

qualifications described, and vitae attached. The skills and 

experience appropriate to the proposal should be stated. 

The project responslbllltles of all staff should be stated. 

e. Related Experience, Proposals should Include a brief 

description of previous experience relevant to the proposed 

project, Including the Identification of specific projects 

undertaken and completed and a bibliography of relevant 

resulting publications. 

f. Facilities and Equjpment. A description of physical 

t~cllltles and relevant, available pro}ect equipment to be 

used should be Included. 
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g, Other Work, The proposal should lnclude a projection of 

other foreseeable work load for the period of the proposed 

work, 

h, Budget. The proposal must Include a budget. The budget 

Is a representation of the project expressed In dollars of 

estimated expenses. At minimum, where federal grant 

funds are Involved, the budget must be submitted In a form 

that meets the standards of the federal grantor agency. The 

budgeted amounts must be realistic and well justified. Cost 

estimates must be In sufficient detail to enable the 

Commission to conduct an evaluation. Unless self• 

explanatory, the proposer should submit a separate 

explanation of how budget Items were estimated. The 

budget must correspond to the proposer's narrative 

matfl3rlais. 

I. Contract Details. The proposer should set forth the type of 

contract anticipated and the period the proposal Is available 

for Commission acceptance. Clear statements should be 

included regarding the proposed duration of the effort 

together with any statements regarding cost sharing. 

3. Commission Review and Evaluation 

1-30 



1. Tlmety Propoaal Submf 11lon. Unsolicited proposals 

should be eubmltted sufflclently In advance of the time worl< 

le to start 

b. Sufflofenoy Review. After receiving an unsolicited 

proposal, the Commission Executive Secretary and 

designated procurement officer will expeditiously review the 

proposal to soa If It contains sufficient Information to enable 

a meaningful evaluation. If the unsolicited proposal meets 

this criterion, It may be evaluated In detail. 

o, Detailed Evaluation, For detailed evaluation the proposal 

will be circulated among and evaluated by Commission 

personnel and If necessary others. In the circulation 

process, a cover memorandum wilt be attached to the 

proposal clearly Identifying It as unsollcHed. This 

Identification Is to Insure that a private, I.e. non• 

governmental proposal Is treated as proprietary and unique 

to the proposer, The purpose of the evaluation Is to Identify 

whether the proposal In fact contains unique or Innovative 

Ideas or concepts which have not Independently been 

conceived by the Commission or other government 

agencies. Additionally, the potential contribution to the 
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Commleslcn'e funotlon wlll be evaluated together with the 

capabllltlee and quallflcatlons of the potential contractor. 

4. Propo1ed Procurement Action Review, If after the detailed 

evaluation, a favorable finding Is Issued by the relevant designated 

procurement officer, the Commission Exeoutlve Secretary and 

designated procurement officer In consultation with the 

Commission wlU discuss and determine In written memorandum 

form If: 

a. Funds aHJ available; 

b, The purchase must be processed by the Office of 

Management and Budget: 

o. The purchase may be avoided because it Is unnecessary or 

duplicative; 

d, The substance of the proposal Is available to the 

Commission from another source without restriction; 

e. The proposal closely resembles a pending competitive 

sollcltatlon or is otherwise not sufficiently unique to justify 

acceptance; 

f. The purchase should be broken out to obtain a more 

economical purchase; 

g, A lease versus a purchase or hourly rate versus fixed fee 

would be most .. ~onomlcal; 
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h. Greater economy and efficiency would be f oetered t1y 

entering Into state cooperative agreements with other state 

agencies for procuremente or uee of common goods and 

services: 

I. There are compelling reasons for non-competitive 

procurement; and 

j. North Dakota law sets purchase procedures, 

5. Method of Procurement. If In addition to receiving a favorable 

detailed evaluation the unsolicited proposal passes the proposed 

procurement action review, the Commission may direct the relevant 

procurement officer to conduct a negotiated non-competitive 

procurement, 

6. Limited Commission Use of Data. Restrictive statements 

Inserted by the private or non-governmental proposer that restrict 

the Commission's use of the submitted data to evaluation of the 

unsolicited proposal will be heeded. Even when the Commission 

receives an unsolicited proposal which does not contain such 

restrictive statements, If the Commission determines that detailed 

evaluatlon by personnel outside of state government is required, 

the Commission will obtain written permission from the prospective 

private or non-governmental contractor prior to release of the 

proposal for evaluation. When an unsolicited proposal Is submitted 
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to a non-governmental $Valuator, the Commlf,slon will ee~ure a 

written agreement from the evaluator not 1/.,1 disclose the 

Information contained In the proposal. 

e. Procurement OfflrJer. 

1. Deatgnatlon. The procurement officer will be designated by 

motion of the Commission. Ordinarily, the procurement officer for a 

project will be the Commission division director of the division most 

closely connected wltt1 the project goals. 

2, Duties, The procurement officer will: 

a. Administer Commission procurement policy, 

b. Cooperate with the Commission Executive Secretary and 

the Office of Management and Budget to ensure orderly 

procurement of goods and services, 

c, With the approval of the Commission, appolnt1 when 

necessary, a sufficient number of evaluation committee 

members from Commission staff and other state agencies. 

d. Establish and maintain programs for Inspection, testing and 

acceptance of supplies, services, and construction. 

e. Make wrlttE)n evaluation committee and other reports to the 

Commission recommending award. 
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f, After Commission approval, eend a notification of 

Commission procurement decisions to all Interested 

persons, 

3, Power,. In addition to other powers prescribed, the procurement 

officer will have the power to: 

a. Adopt operational procedures consistent with Commission 

procurement policy and sound procurement practices on 

such Inatters Including but not limited to bid or proposal 

solloltatlon, evaluation, and contract 1,egotlatlon, award, 

administration, and enforcement; and 

b. Designate a project manager from within the Commission, If 

none Is designated, the procurement officer will also oe the 

pro!ect manager. 

F, Exeoutlve Secretary. 

1. The Commission Executive Secretary wlll supervise Commission 

procurement officers and cooperate with the Office of Management 

and Budget to establish and maintain Commission procurement In 

compliance with Commission policy and state law, 

2. The Commission Executive Secretary will maintain bidder lists, 

The lists will be used as a basis for making future sollcltatlons. A 

malling 11st need not be limited to the firms on a bidder list and a 

malling list need not Include all firms on the bidder list. In 
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cooperation with the procurement officer, the Executive Secretary 

may adopt procedures on bidder list use and bidder removal or 

suspension from bidder lists. 

G. l:valuatlon Committee. 

1. The procurement officer may establish with Commission approval a 

formal selection committee to evaluate proposals received for 

consultant and other professional services. The committee should 

contain broad .. based representation with a variety of skills needed 

to perform proposal evaluation. 

2. The committee will recommend the most economical proposal 

expected to meet the state's needs, The evaluators will exercise 

Impartial judgment In evaluating the relative merits of each 

proposal. When appropriate, legal counsel should be Involved to 

assist In making the final recommendation. 

H. Notice and Appeal. 

1. Those participating In a small purchase, competitive sealed bid, or 

competitive negotiation will receive by mall notice of the 

Commission's Intent to award or notice of the Commission's 

aelectlon and ranking of firms. The notice will state: 

a. The Interested person has the right to appeal the 

Commission's decision for oause: 

b, The right must be exercised within a specified time: 
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c. The right must be exercised in writing; and 

d. The reasons for appeal must be stated. 

2. If there Is an appeal a formal hearing will be scheduled and 

Interested parties notified as the Commission deems just and 

reasonable. 

I. Project Manager. 

1. The key person in the state-contractor relationship Is the state's 

project manag,:ir. This Individual will control and monitor the 

contractor's activities and provide the proper level of leadership and 

coordination which will satisfy the Commission's obligations under 

the contract a.nd which will be conducive to a healthy business 

relationship. 

2. Since a profosslonal service contract may contain only a limited 

description of the overall scope of the project of service to be 

performed by the contractor, the project manager must be able to 

distinguish between specific provisions In the contract and that 

which he desires from a profe,sslonal point of view. 

3. Tho project manager does nc,t have unilateral authority to change 

the scope of work or spec:lflcatlon under a contract, Should 

olroumstances arise where the project manager deems Immediate 

changes, suspensions or delays are necessary or prudent, the 

Commission Exeoutlve Seoreta,y and the contract officer will be 
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notified. The project manager will write detailed contemporaneous 

memoranda regarding the change, suspension or delay, and report 

to the full Commission at the earliest opportunity. A change, 

suspension, or delay will not take effect without formal Commission 

action unless the Commission has otherwise formally authorized 

the project manager to effect changes, suspension, or delays. 

4. Among the many responsibilities assigned by the procurement 

officer to the project manager, the following tasks should be given 

serious consideration: 

a, The project manager should Initiate a contract review with 

the contractor's team leader and prime assistants. This 

conference should Include a detailed examination of the 

contract documents, project time schedules, and the 

establishment of procedures for submission of contract 

progress reports, Required Interviews with Commission staff 

should be scheduled through the project manager to 

minimize disruption of the Commission operation. 

b. The project manager should require frequent and periodic 

conferences with the contractor and staff, even though the 

quality and performance of the contractor has been 

excellent. Such conferences should be divided Into two 

parts, The first part should address past parf ormanoe and 
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the second should address the future activities of the 

contractor. Matters of substance should be fully 

documented. 

c. The project manager must recognize that indecision and 

procrastination will be two major problems in working with a 

professional service contractor. Time ls money to a 

consultant, and he is prepared to demand payment for 

downtime and delays if the fa ult lies with the agency 

regardless of the contractual stipulations related to price. 

The project manager must comprehend that time does not 

normally cure or solve technical problems and may very well 

compound them beyond repair; timely decisions are crucial 

to the success of the project. 

d. The project manager must establish himself as a leader In 

the state-contractor relationship. Experience has shown 

that where a vacuum exists In state leadership, professional 

service contractors tend to move forward and fill the void In 

order to complete and deliver the end products, 

Consequently, quality control may not be maintained In the 

process. 

5, While Input from various levels of state management Is necessary 

to Insure acceptablllty of the end product, certain llmltatlons must 
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be noted. In order for the professional service contractor to 

accomplish his tasks, the various opinions, needs, and desires of 

state management must be polarized into one unit or else he Is 

faced with changing directions with each level of management and 

individual. The state must be of one voice, This single voice must 

be the contract document with the project manager as Its 

spokesman. 

J. The Commission 

The Commission will make the final determination of award based on 

recommendation of the procurement officer. 

K. Contract Officer 

1. The contract officer Insures that terms of the contract are met. The 

contract officer will: 

(a) Insure that all laws, executive orders, clearances, and 

approvals are met and that sufficient funds are available; 

(b) Insure that contractors receive Impartial, fair, and equitable 

treatment. 

2. The contract officer should establish an lnt,;rnal accounting system 

for the contractor's lnvolJes and supporting documentation and 

correspondence. This system Is necessary If the contract Is based 

upon a not-to-exceed price or contains any variables which may 

affeot payment. A clear, precise e,udlt trail of all aotlvltles related to 
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V. BONDS 

payment of funds and acceptances of deliverables must be 

maintained and accessible to the contract officer at all times. 

A. Bid Security 

1. Bid security Is required for all competitive sealed bidding for 

construction contracts when the procurement officer exceeds 

$100,000. Bid security must be either a bond provided by a 

security company authorized to do business In this state, a certified 

check, or a cashier's check. This does not prevent the requirement 

of bid securities on construction contracts under $100,000 when 

the circumstances warrant. 

2, Bid security will be In an amount equal to at least five (5) percent of 

the amount of the bid. 

3. When the Invitation for bids requires security, noncompliance 

requires that the bid be rejected. 

4. After the bids ara opened, they will be Irrevocable for the period 

specified In the Invitation for bids, except as provided In competitive 

sealed bidding. If a bidder Is permitted to withdraw Its bid before 

award, no action will be taken against the bidder or the bid security. 
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B. Contract Performance and Payment Bonds. 

1. When a construction contract is awarded, the following bonds or 

security will be delivered to the Commission and will become 

binding on the partie& upon execution of the contract: 

a. A performance bond satisfactory to the Commission, 

executed by a surety company authorized to do business In 

this state in an amount equal to 100 perci.~nt of the prict) 

specified in the contract; and 

b. A payment bond satisfactory to the Commission, executed 

by a surety company authorized to do business In this state 

and by the U.S. Tre•asury Department, for the protection of 

all persons supplylno labor and material to the contractor or 

Its subcontractors foi- the performance of the work provided 

for In the contract. 1'he bond will be In an amount equa1I to 

100 percent of the pri,:e specif led In the contract. 

2. Every person who has furnished labor or material to the contra,:tor 

or Its subcontractors for the wc,rk provided In the contract, for which 

a payment bond Is furnished under this section and who has not 

been paid In full therefore befo,re the expiration of a period of l~O 

days after the day on which u,e last of the labor was done 1,r 

performed by such person or ms1terlal was fumlshed or supplied by 

such person for which such claim Is made, will have the right to suEl 
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on the payment bond for the amount, or the balance thereof, 

unpaid at the time of Institution of such suit and to prosecute said 

action for. the sum or sums justly due such person; provided, 

however, that any person having a direct contractual relationship 

with a subcontractor of the contractor, but no contractor furnishing 

said payment bond, will have a right of action upon the payment 

bond upon giving written notice to the contractor within 90 days 

from the date on which such person did or performed the last of the 

labor or furnished or supplied the last of the material upon which 

such claim Is made, stating with substantlal accuracy the amount 

claimed and the name of the party to whom the ma,terlal was 

furnished or supplied or for whom the labor was done or performed. 

Such notice will be personally served or served by mailing the 

same by registered or certified mall, postage prepaid, In an 

envelope addressed to the contractor at any place the contractor 

maintains an office or conducts its business. 

3. Every ... ult Instituted upon a payment bond will be brought In a 

North Dakota court, but no suit will be commenced after the 

expiration of one year after the day on which the last of the labor 

was performed or material was supplied by the person bringing 

suit, The obllgee named In the bond need not be Joined as a party 

In any such suit, 



' 

C. Bond Forms and Coples 

1. The Commission will supply the form of the bonds required. 

2. Any person may request and obtain from the Commission a 

certified copy of a bond upon payment of the cost of reproduction 

of the bond and postage. if any, A certified copy of a bond will be 

prlma facle evidence of the contents, execution and delivery of the 

original. 

VI, CONTRACT PRICING 

The cost plus, a percentage of cost and percentage of construction cost method 

of contracting, will not be used. The procurement officer will perform some form 

of cost or price anatysis In connection with every procurement action Including 

contract modifications, Costs or prices based on estimated costs for contracts 

under grants will be allowed only to the extent that costs Incurred or cost 

estimates Included In negoilated prices are consistent with federal cost 

principles. 

VII. PROCUREMENT RECORDS 

The procurement officer will maintain records sufficient to detail the significant 

history of a procurement. These records will Include Information on: rationale 

for the method of procurement, selection of contract type, contractor selection or 

rejection, and basis for the cost or price, 
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Amendment to HB t 125 

► Gives authority to 0MB to set standards and guidelines for service contracts and 
requires agencies to follow them unless exempted or if the guidelines are 
contrary to the specific terms of a statute. 

► Defines services 

► Requires emergency purchases be made with the level of competition 
practicable, documented and reported to 0MB. 

► Allows 0MB to make term contracts for services and make multiple awards to 
term contracts 

► Specifies the conditions under which competition may be waived or limited 

► Allows the purchasing from GSA contracts and allows cooperative purchasing 
agreements. 



PROPOSED AMENDMENTS TO HOUSE BILL 1125 

Page 1 1 1 i n e 1 , a f t er "A O I LL II rep l ace t. he re ma i n de r o f th c b i1 l 11 i t: Ii 
"for an Act to create and enact a n0.w section to chapter ~)tl-'14.'1 
of t:he North Dakota Century Code, relating to off ice of m,1naqement 
and budget standards and guide.lines for the acquisition of 
services; and to amend and reenact subsection 7 of sect i.011 

54-4,t.'1-02, section S4-44.4-05 1 and subsections 1 and '1 of ~_;ciction 
5'1-4<1.'1-09 of the North Dakota Century Cocle, rclatin<J to 
justification for emergency purchases, variations on competitive 
bidding, and exemptions from vendor registration, 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AME:NDMENT, Subsection 7 of section 5 1l- 1ltl ,tl-02 of 
the 1999 Supplement to the North Dakotr.1 Century Code is arnenclN.I 
and reenacted as follows: 

7 . 8mergency purchases the office of management and buclqet 
cannot make within the required time and which involve 
public health or publ.ic saf('lty, or where inunecliate 
expenditures are necess~ry for repairs of ~;tale 
property to protec.:t it against further .loss or: dcllnage, 
or to prevent or minimiie serious cHsn1plio11 in r;;U1te 

services, Eme.!_<;t~ncy purchases must be m~_<;_le wi Lh ___ 1_J1e 
level of competition 2f.'.:JCticable under the 
circumstances, and a written determination of the basis 
for the emergency and for the selection of the 
pa rtJcula r. con tract.2E_.!_nust be included in the contract 
file and reported to the office of management and 
budgeh 

SECTION 2, A new section to chapter 54-:-44. tJ of the North 
Dakota Century Code is created and enacted as follows: 

Contracts for services .. Offioe of management .!lnd budget to 
establish gµidelines Agencies to oomply .. .._.txeme,tion!!,.__: 
Definition, 

1 . The off ice of management and budget sha 11 clevelo12_.Q.!J_9 
publish, and may amend frorn time to time, standards and 
guidelines for the procurement of contracts for 
services, Unless the director of the office of 
management and budget 1 or, the director's designee, 
£1.Fants an exem2t ion 1 .2.r unless ~he ~ tnnda rds r.1 nd 
guidelines of the off lee of management and bud~ ar~ 
directly contrary to the sEecific terms 0£~3.tatut.cL 
all state agencies, boards, bureaus, commi.:~sio1~, <"Ind 
institutions shall comply with the st,rndatds .. ,rn2 
guidelines for all i::ontracts for serviC.<?.!L!,_§Xernp_ti9..1.l.~ 
!"ax:. be granted on an agenc~ basis or f.2._1::....__spe~_~fic 
~vices or service contracts, The sta11d,~~:~1s_trnd 



2, 

guidelines ~dupted under this section are not 
_a_d_rn_i_n_i_s_t_r_a_t_· 1_· v_e __ r_. L_l l_e_s __ a_n_u_·' _n_e_, e_d __ n_0_t~_b_e __ a_c_lop t e d under 
chapter 28~32. 

In th is chapter 1 
11 services" includes any work pe l· formed 

by an independent contractor for this state when the 
service rendered does not consist primarily of the 
acquisition of commodities, equipment, or materials, or 
the rental of comrnoclit.i.es, equipment, or materials. 

SECTION 3, AMENDMENT, Section 54-44.4-05 of the 1999 
Supplement to tlw North Dakota Century Code .i.s amended and 
reenacted as follows: 

54-44.4-05. Competitive bidding on, limited, noncompetitive, 
and negotiated purchases - Other government purchasing contracts -
Exempt records, 

1 . 

2. 

Except: as otherwise provided in se~n seclions 
,14~08-01 and sectien 25-16.2-02, and in this sec~i0!._1-1... 
purchasing contracts must be awarded to the lowest 
responsible bidder considering conformit:y with 
specifications, terms of delivery, and quality and 
serviceability, The office of management and budget 
may reject m1y or all bids or negotiate for a lower 
price with a successful bidder. Each bid received, 
wlth the name of the bidder, mu3t be recorded. The 
office of manaqement and budget may enter into term 
contracts for the acquisitio11 of commoditios or 
services, and may make multiple awards for term 
commodity or service contrc1cts when it d<::ems a multiple 
award to be ln the bast interests of the state. Until 
the date and time set for receiving and opening hids 
and proposals pursuant to a request for bids or 
proposals, all bids and propos<:1ls received under this 
chapter are exempt records under subsection 5 of 
section 44-04-17.1. 

The office of management and budget shc1ll adopt rul~.:.E~. 
~pecif~ing the circumstances under which competition 
!'lay be waived or limited1 when negotiation may be used, 
and specifyin_g_JJte required justificatioM_.~9 
2rocedures_J.or using those methods of p_urchasing, The 
9_ircum~tanp_~,s that may permit limited _££~titive,. 
!.l£>.!lCOlJ1pet i ti vc, or negotiated purchase,'3 include: 

a. 

b, 

c. 

The commodity is available from O!JlY one suppl_L<:.f..!. 

The commodity is available from 1.rnothe1.· 
governmental enti tLS contract. 

'l'he commodity is !_o be _Eurchased fat 
ex2.erimentat!on or trial, 



this section and authorize receipt of a bid or proposal 
from a vendor that unqualifiedly refuses to register as 
provided in this section if the director oz.· the 
direc~or's designee makes a written determination that: 

a, 

b, 

c. 

Renumber accordingly 

A commodity is so uniquE:J and posDesses such 
specific characteristics essential to the 
government program in question that it is 
available only from one source and not through 
wholesalers or retailers; 0-i: 

An emergency as defined in subsection 7 of 
section 54-44.4-02 existS7i or 

The commodity to be purchased is a one··time 
purchase for which at least two approved vendor~ 
are not available and the director of the office 
of manAgement and budget, or the director's 
designee, determines consideration of bids_or 
Ef_Oposals from unregistered vendors is in the 
best interests of the state. In the ever~ of a 
tie bid or proposal, the registered vendor must 
be given preference," 



Presented by: Linda Engmann, Director 
Central Services Division 

H.B. 112S 

Defore: Government and Veterans Affairs Committee 
Karen Krebsbach, Chair 

Date: March 2, 2001 

TESTIMONY 

Chairman Krebsbach and members of the committee, my name is Linda Engnrnnn. Jam the director 
of Central Services Division of the Office of Management and Budget. 

House Blll 1125 does several things, I will briefly discuss the main points of cuch section. 

Section ! requires agencies to 

• Make emergency purchases at the level of competition that is practical under the 
circumstances, 

• Document. the purchase, and 
• Report the purchase to 0MB. 

We would at this time like to introduce an amendment to the bill. On Page I I Linc 17, insert a period 
after the word "file" and strike the words '1and reported to the office of management and budget. 11 It 
ls not OMB's intent that agencies be in violation of statute ifan emergency pur.:hasc is not reported, 

~cctlon 2 requires 0MB to develop standards and guidelines for the procurement of services that all 
agencies are required to follow unless 0MB grants an exemption. The conclusion of a performance 
audit of contracts for servict>s r.onducted by the State Auditor in March of 2000 was that better 
guidance for the procurement of servke5 in the state is needed. This section is a result of 
recommendations from that audit. 

In the implementation of those rcco111mendfltioMJ it is OMB's intent to assume an oversight and 
training role by: 

• Setting up a training and certification program for state agency personnel. 
• Establishing dollar thresholds for the procurement of services similar to the procurement .,f 

goods unless 0MB grants an exemption or it is co11trary to existing statute. 
• Working with the Attorney General's Office and the Risk Management Division and other 

interested agencies in developing and establishing guidelines and procedures for all agencies 
to follow including an on-line procurement system and standard templates, 

• Establishing master contracts for commonly used services by all state agencies and institutions 
of higher education, 

• Assisting agencies in the m!"nitorlng and management of their contrar.ts, 
• Establishing an appeal and curnplaint procedure for agencies and vendors, 

The goal is to improve the procurement system by enabling agencies and institutions to procure goods 
and services more efficie11tly nnd effectively by provldir,g sound guidance, training, and procl!rement 
expertise to ensure that the state's procurement process ls consistent, satisfies the needs of the state, 
and Is fair to competing vendors, 



Attached to my testimony is a brief outline some of the areas 0MB intends to include in the standards 
and guidelines. 

Section 2 of this bill also defines services as used in this chapter, 

Sl!dion 3 allows 0MB to: 

• Establish term contracts for i,oth services nnd goods and make multiple nwnrds for those 
contracts. 

• Adopt rules under which competition may be waived or limited, Those circumstances 
include: 

o S1':>le source 
o the item is available from another governmental entity contract or inventory 
o the commodity or service is purchased for experimentation or trial 
o no bidder could be found 
o commodities arc for re-sale 
o it would be more cost effective to waive the bidding process 
o a used item if it is in the best interest of the state to bu~ 
o limited availability of the item 
o l'eplaccmcnt parts 
o compatibility with existing equipment. 

• Buy off federal contracts issued by the General Sr,··, ices Administration, 
• Enter into cooperntive put'chasing agreements with other cooperative p11rd,i1~i11g groups or 

other stnte governments. 

Section 4: 

• Requires vendors wishing to submit a bid or proposal for goods be an upprovcd vendor. An 
approved vendor is one that is registered with the Secretary of State's Office and has r. 
completed application on file with the State Procurement Office, 

• Allows 0MB to waive the requirement for a vendor to register with the Sec:rctary o( State's 
Office under certain clrcumstunces. Currently, all vendors wishing to do business with the 
state must be registered with the Secretary of State's Office. However, there urn 
circumstances under which the state must co11cluct its businei;s wlth n vendor who refuses to 
register, This section adds an additional circumstance under which 0MB mny waive the 
registration requirement. Circumstances under which registration would be waived arc: 

o The commodity or service is so unique that it is available from only one souri.:c. 
o An emergency purchase 
o The purchase Is a one-time purchase 

• Gives the registered vendor a preference if there is a tic between a registered w11dor and a 
non~registered vendor, 

This r;-.oncludes my testimony, I will he happy to nnswcr any qt,~stio11s. 



Outline for Guidelines/Procedures for Contracting for Services 

Bidding Requirements 
Informal vs. sealed/formal bid 
Dollar thresholds 
Escalator clause 
Sole source documentation 
Evaluation and selection criteria included in RFP 
Specifications 

Standard Terms and Conditions 
Funding out clause 
Alternate bids 
Risk management issues 
Rights reserved by the state 
Tie Bids - how to handle 
Non-responsive bids 
Rejection of bids 
ResponsibiJity of the bidder 
Conflict of interest 
Attempt to influence nward 
CoJlusion bids 
Assignment of contrncl 
Termination or rescission of contract 
Cancellation of contract 
Vendor protest ~ right to appeal 
Agency complaint process 
Definitions unique to the contract, if necessary 
Signature requirements 
Payment requlrements - How payments are to be mude 
Withdrawal or changes to a prop1)snl 1·esponse 

Contract Monitoring/Management 
Chcrnges or modifications to existing cohtracts 
Coutract extensions 
V ender performance 
Re-bidding of contracts' 



Office of Management and Budget 
March 2, 2001 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO, 1125 

Page 11 line 17, after "file" Insert a period ". » and remove the remainder of the line 

Renumber accordingly 



TESTIMONY 

OF 

SP ARB COLLINS 

ON 

ENGROSSED HB 1125 

Madam Chair, members of the Committee, good rnoming. My name is Sparb Collins. I 

am Executive Director of the North Dakota Public Employees Retirement System, or 

PERS. 

I appear before you today neither in favor nor opposed to House Bill 1125. 

Rather 1 nm here to request an amcn<lmcnt on HB 1125 which would exempt the Public 

Employees Retirement System (PERS) from the provisions of this bill. The proposed 

amendment is attached for your consideration. We arc requesting this exemption for two 

reasons: 

1. Because of the fiduciary responsibility of Hw PERS Board. 

2. The statutory provisions relating to the Public Errployees Retirement System 

(PF.RS). 

The fiduciary responsibilities of PERS are entrusted to the Bonrd of Directors who are the 

truste1~s of the system under the state sto.tute. As trustees of PERS their sole 

responsibility is the benefit programs thot they administer. Therefore, in order to fulfill 

their responslbi llties they must be aR1\ttrcd thot they huve n level of independence 

sufficient to pennit them to perfonn these duties and to do so effectively and efficiently. 
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As trustees they are somewhat different from other state agencies in that they are subject 

to an extensive and stringent set of fiduciary obligations to the program participants and 

beneficinries. These obligations both require and justify the need for independence, 

Further the independence is required because it pem1its the trustees to pcrfom1 their 

duties in the face of pressures from others who may not be subject to such obligations. In 

the absence of independence, tnistecs must be forced to decide between fulfilling their 

fiduciary obligations to participants and beneficiaries and or complying with the direction 

of others that may be responding to a wider ranging set of interest. In this sense, the 

independence required by the trustees is an int~gral pnrt of the fiduciary obligations that 

govern the operations of the Board. 

Any interference with the Boards pror.urcment of goods and services interferes with both 

the independence the retirement Board needs to fill its fiduciary rcsponsibi Ii tics and the 

strict accountability in personal liability Board members have for a breach of fiduciary 

duty. 

By requiring the retirement Board contracts to comply with regulations designed for all 

state agencies we believe that 0MB could in effect exercise contml over the retirement 

Boards choice of service providers. This type of interference impairs the ultimate 

accountability of the trustees for selecting service providers, making it unclear whether 

they may be held r~sponsibJe for the consequencci.i of an imr.,rudcnt selection of n service 

provider, Therefore, we feel that from o fiduciary stnndpoint lt remnins clearer that the 

Boord is not subject to this provision. 
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The statutes also do something for PERS that is unique in that the PERS Board is granted 

the powers and privileges of a corporation. This jocs mak1;! PERS somcwlrnt distinct 

among other agencies and does suggest a prior legislative intent that the Board should be 

fulfilling its duties in a way that is consistent with the fiduciary obligation discussed 

above, 

Lastly, we note that one of the concerns of the auditor was the lack of guidelines for 

agencies in contracting. We note that the legislature in enacting the PERS statutes is 

clear concerning the requirements for the PERS Board as it relates to the contracting that 

they must do. PERS statutes that directly relate to contracting include: 

1. NDCC 54~52-04(4)- this section establishes the Board authority for retaining 

actuarial nnd medical advisors and time frames for certain duties that must be 

conducted relating to the actuarial reports. 

2. NDCC 54•52•, 1-04 - this statute establishes specific requirements for the 

Board as it relates to the Unifonn Group lrnmrance Program nnd lhe 

assignment of contracts pursuant to that program for health insurance, life 

insurance, dental lnsuranc~, long-term cam insurance, employee assistance 

program and vision care. 

3. NDCC 54-52.1-04.1- this section establishes specific provisions relating to 

health maintenance organization contracdng, 

4. 54.52,2 .. 02 and 54-.52.01- these sectionFi establish specific authority and 

provisions relating to contracting for th<! Deferred Compensation Progrnm. 

5, NDCC S4-S2.6 .. Q4 ... establishes the Board as the entity for contracting for the 

defined contribution plan and as the fiduciary and trustee of thnt pion. 
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As the above indicates the PERS Board has responsibility for contracting in many 

program areas. 

In summary we believe that exempting PERS from HB 1125 is justified in order to 

maintain the PERS Board's fiduciary responsible for its programs and accountable t.o its 

members for the programs. Further, we believe it is consistence wlth the intent of prior 

legislatures in establishing the Board as the fiduciary and setting up the agency with the 

powers and duties of a corporation. Finally, we believe it ls justified since the lcg:slaturc 

has already established for PERS spe-eiftc statutory requirements that direct PERS in its 

contracting. 

Therefore, we would request your consideration of the attached amendments for PERS. 

Madam Chair, members of the Committee, thank you for ollowing me this opportunity to 

provide you our agencies thought and opinions on this bill. 

This concludes my testimony. 
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 112S 

Page 2, after line 11 insert the following: 

"3. The retirement board of the public employees retirement 
™tem is specifically exempt from complying with the 
standards and guidelines promulgated under this section.u 

Renumber accordingly 



Testimony of John W. Dwyer 
President, Lignite Enere;y Council 

Qn 
House Bill 1125 
March 2, 2001 

For the record, my name is Clifford Porter and I am Director and Technical Advisor 

for the Lignite Research, Development and M-arketing Program. I am presenting this 

testimony on behalf of John Dwyer, who is on National Guard Duty, John Dwyer is 

President of the Lignite Energy Council and Chainnan of the Lignite Research Council. 

The Lignite Resear,:h Council is an advisory group to the Industrial Commission for 

the Lignite Research, Development und Murkcting Program. The Lignite Research, 

Development and Morketing Program (Program) is import.ant to our state. The Program 

provides solutions for meeting new environmental regulations und developing compctitl ve 

technology for existing lignite facilities, thereby maintaining existing jobs, economic activity 

and tax revenue. In addition the Program provides incentives to develop new lignite-fired 

power plants that wi11 create additional jobs, tax revenue and business activity, 

Sl nee the Program was started in 1987 over 125 research projects hove received over 

$23,000,000 from the Lignite Research Fund and generated over $265,000,000 in total 

matching research funds. A recent development is the Lignite Vision 21 Project that hns 

generated three proposals to construct state-of-the-art lignite-fired power plants, A state-of

the-art lignite power plant could exceed $700,000,000, 

The Progr'am is a private public partnership. The Lignite Rei;i:~rch Council, whose 

members include both the private and public sectors, provides advice on policy and 

guideHt1es and recommendations on project funding. Tb , Industrial Commission administers 

the program, ,1pproves or disapproves funding for research and development projects and 

activities, accepts and distributes funds, and enters into contracts, 



The Industrial Commission provides funding for diverse lignite~bused scientific 

studies, engineering activities and research services. which require unique and complex 

expertise. The Lignite Research Council and Industrial Commission have developed a 

process of independent peer review to evaluate these diverse and complex scientific, 

engineering and research studies. 

House Bill l 125 would complicate the existing peer review process, and could 

jeopardize project funding and itJdividual matching funds, as well as unnecessarily 

lengthening project lend time, Typically, the Program has received $10 from industry for 

each $1 from the State. A recent specific example is our Lignite Vision 21 Project, where we 

have received three applications where the State request is for $10 million and industry 

.• participation is over $700 million. Subcontracts subject to this bill could conceivably impose 

state mandated contrnctit1g and bidding procedures on industry. Many of the highly technir.al 

subcontracts are developed by industry-based on experience, expertise and successful 

workJng history between industry and subco11trnctors. It is important to maintain proprietury 

rights and confidential information. Therefore, the Lignite Energy Council submits the 

following nmendment for your consideration that exempts the Lignite Research, 

Development und Marketing Program from 0MB oversight in House Bill 1125. 

Page 2, line St after~: insert: 
The regu;rements of this chapter do not apply to the industrial 
commjssion in the exercise of Its powers under chapter 54-17.S. 

Renumber accordingly. 

I'll be happy to answer any questions you mny have. 
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TESTIMONY OF 

ST.EVE COCHRANE 

ON HB 1125 

Good morning, Madam Chair and members of the Committee. My name is Steve 

Cochrane. I am Executive Director of the North Dakota Retirement and Investment 

Office. Our agency has responsibility for the administration of the benefits program for 

the Teachers' Fund for Retirement and the Investment program for the State Investment 

Board. Due to the many similarities in our organizational missions and circumstances, 

011r concerns with House 81111125 are consistent with those of PERS, 

I am here to request an amendment to HB 1125 that would exempt the State 

Investment Board and the board of trustees of the Teachers' Fund for Retirement from 

the provisions of this bill. The proposed amendment is attached for your consideration, 

We are requesting this exemption for two reaso11s: 

1. Because of the fiduciary responsibility of the State Investment Board and the 

board of trustees of the Teachers' Fund for Retirement, and 

2. The statutory provisions relating to the State Investment Board and the 

Teachers' Fund for Retirement. 

Having had the opportunity to review in advance Sparb's eloquent testimony on this bill, 

I will simply make this contribution: I underline, oapltallze, itallclze, and punctuate with 

an exclamation point everything Sparb had to say. 

I would sincerely appreciate It If this committee would amend this bill to reflect our 

clroumstanoes. Thank you. 



- PROPOSED AMENDMENTS 'rD ENGROSSED HOUSE BILL NO, 1125 

Pnge 2, after line 11 insert the fo11owing: 

11 3. 'l'he state investment board and the board of trustees of lhe 
teachers' fund for retirement are specificalJy_ exempt_ from 
co~jng__ with ____ the ____ standards and ~ do l ines_promul.99 ted 
under this section.u 

Renumber accordingly 



_ _,..,... ___ ~ ___________ ,.,, ________________ 111111!1!1 _____ _ 

Presented by: 

Before: 
Affairs 

Date: 

H.B. 1125 

lllona A. Jeffcoat-Sacco 
Public Service Commission 

Senate Committee on Government and Veterans 

Honorable Karen K. Krebsbach, Chair 

2 March 2001 

TESTIMONY 

Madam Chairman and members of the Senate Committee on Government 

and Veterans Affairs, I am lllona Jeffcoat-Sacco, director of the Public Service 

Commission's Public Utilities Division. The Commission asked me to appear here 

today to oppose H.B. 1125 as It relates to procurement of services. 

The Public Service Commission hr1s several divisions that are Involved In 

procurement of services. Our Abandoned Mine Lands (AML) Program Is one 

hundred percent federally-funded with an annual budget between 1.5 and 2.0 million 

dollars. In AML, construction and professional services for the reclamation of 

abandoned mine sites are procured using procurement procedures patterned after 

the Federal Acquisition Regulations (FAR) and the Department of Transportation 

Standard Specifications for Road and Bridge Construction. Competitive sealed 

bidding Is the primary method by which services are procured, except In the case of 

emergencies or where only one contractor Is available to provide a service. All 

procurement procedures, Including sole source procurement! are handled In strict 

compliance with the Commission's procurement policy, a copy of which Is Included 
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with this testimony. The procurement policy was Initially adopted by the Commission 

In 1981 after extensive consultation with and approval of the Attorney General. The 

polloy Is updated as needed. 

Another area In which the Commission depends on and uaes the guidance 

provided by Its procurement policy Is In the procurement of professlonal services by 

the Public Utllltles Division, In this division, the professional services of attorneys, 

accountants, economists and others are sometimes required to process rate cases, 

cost caoes and cases Involving competitive telecommunications Issues. We procure 

these professional services by Issuing a Request for Proposal (RFP), and we Include 

In that request Information on how we wlll judge the proposals we receive. Our 

RFPs conform to the Commission's procurement policy, as does any sole source 

procurement that we may use In special circumstances. 

We Initially opposed H.B. 1125 In the House because It appeared to 

Inappropriately transfer the decision making for service procurement away from the 

elected Public Service Commissioners to the Office of Management and Budget 

(0MB). The statutorily mandated responsibility to Implement the Commission's 

programs should be carried out by the officials elected by the people of the state to 

do so. Engrossed HB 1125 now requires 0MB to promulgate rules that set 

standards and guidelines for the procurement of services by the Commission and all 

other agencies. We oppose these new provisions for the same reasons we opposed 

the original version of the bill. 

There are no definitions In the engrossed bill describing the standards and 

guidelines 0MB should write, and no statutory guidance on the parameters of those 
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standards and guidelines. OMB·s rulamaking could very easily result In the 

Inappropriate transfer of Commission decision making for service procurement away 

from the electod Publlc Service Commissioners to an appointed official who Is not 

statutorily charged with or responsible for lmplementatlon of Commission programs. 

These provisions threaten the Commission's ability and responslblllty to carry out Its 

leglslatlve mandate. 

For example, In some cases the retention of professional services for an 

accountant or economist Is an Integral part of how the Commission carries out Its 

statutory responslblllty to ensure reasonable utlllty rates. Contracting for such 

professional services Is very different than contracting for copier or printer repair 

services. Likewise, there Is a similar distinction between such maintenance and 

repair contracts and contracts for assistance In projects Intended to abate 

degradation of the environment or threats to public health and safety. In these and 

other areas It Is appropriate that the Commission retain the authority to make the 

decisions required to Implement legislative policy. The Commission maintains a 

professional staff representing a broad spectrum of disciplines Including engineering, 

environmental science, public administration. law and accounting, The 

Commissioners and staff are best equipped to makB contract decision regarding 

required services. 

Another reason for our original objection to the bill was that It created an 

additional level of clearance required to procure services and. hence, would slow the 

procurement process for construction and professional services. The period during 
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which construction may occur In North Dakota Is llmllod, and a timely procurement of 

services Is crltlcal. The House amendments do not eliminate this concern. 

We had one addltlonal concern with tho requirement In the orlglnal blU that 

potential bidders for services be registered vendors In North Dakota because such a 

requirement would limit the number of vendors available to the Commission and 

Impose financial and administrative burdens on potential contractors. We appreciate 

that Engrossed HB 1126 now excludes this provision and we support that exclusion. 

Finally, although the blll appears to allow 0MB discretion to exempt the 

Commission or other agencies from the appllcablllty of Its rules, there Is no 

requirement that 0MB do so and there are no specific standards Included In the blll 

for doing so. This discretion In 0MB Is not sufficient to mitigate the concerns we 

note above. 

For all of these reasons, the Public Service Commission opposes Engrossed 

H.B. 1125. In the alternative, the Public Service Commission respectfully requests 

an exemption from H.B. 1125. 

Thank you for the opportunity to appear here today. This completes my 

testimony and I will be happy to answer any questions you may have. 
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NORTH DAKOTA 

PUBLIC SERVICP. COMMISSION 

PROCUREM!NTPROCEOURES 

Adopted: January 12, 1981 

6th Revision: Al•'JUst, 1995 

I. GeNF.RAL STATEMENT 

A, The purchase of goods and services through full and fair competition Is 

Commission policy. All procurement will be conducted In a manner that 

provides maximum open and free competition. Unacceptable restrictions 

on competition Include: ( 1) unreasonable qualification requirements 

plRced on firms, (2) non-competitive prnctlces between firms, (3) 

organizational conflicts of Interest, and (4) unnecessary experience 

requirements, 

8. Whenever required, purchases will be made In accordance with statutes 

and rule'3 through the Office of Management and Budget. N.D.C.C., 

Chapter 54~44.4. 

C. The Commission will take affirmative steps to use small and minority 

businesses when possible as sources of supplies, equipment, 

construction, and services. Affirmative steps may Include: 

1. Placing qualified small, minority and women's businesses on 

solicitation lists. 
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2. Sollcltatlon of small and minority businesses whenever they are 

P'-"'ltentlal sources. 

3, When economically feasible, dividing total requirements Into 

smaller tasks or quantities so as to permit maxi mum small and 

minority business participation. 

4. Where possible, establishing delivery schedules which will 

encourage participation by small a, ,d minority business. 

5. Using the services and assistance of the Small Business 

Administration, the Office of Minority Business Enterprise of the 

Department of Commerce and the Community Services 

Administration as required by the Federal Government. 

6. If any subcontracts are to be let the prime contractor will take the 

affirmative steps In 1 through 5 above. 

D. Except as otherNlse provided by state law, the procurement policy will 

apply to the Commission, Its contractors and subcontractors. 

E. Procurement policy provisions will be followed In procurements Involving 

use of federal grant funds. However, In procurements Involving uses of 

state funds, Commission compliance with procurement policy provisions Is 

discretionary. 

F. St~ndard contract provisions will be Incorporated Into relevant 

Commission contracts. However, In any contract, the Commission may 

agree to change, add, or delete contract provisions to the extent that such 
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changes, additions, or deletions are not Inconsistent with federal and state 

law. 

If. DEFINITIONS AND MISCELLANEOUS POLICY PROVISIONS 

A. Audit Trail. An audit trail ls a series of records that makes It possible for 

an auditor to easily trace transactions. AH procurement and contract 

administration actions should be documented to establish an audit trail. 

B. Commission. The Commission Is the North Dakota Public Service 

Commission. 

c. Construction MalntenancJ!1 Repair of nravloualy r~qlalmed abandpneg 

mine land sites. 

CQ. Contract, A contract Is a written agreement between the Commission 

and the contractor setting forth obligations, Including: performance of 

work, furnishing of labor and materials, and the basis of payment. A 

Commission contract usually Includes specified standard provisions and 

any other provisions and documents designated as part of the contract. 

0§. Contract Administration. Contract administration Is the process of 

monitoring a contractors performance under a contract, Insuring that all 

the terms and provlsloI,s of the contract are satisfied, and paying contract 

Invoices. The contract administration function Is jointly assigned to the 

procurement officer, the project manager, and contract officer. 
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If. Contract execution, A contractor may not begJn work untlt a contract 

has been executed. The Commissioners or a designated representative, 

as provided for In Polley No. 5-01 ·93(0), are the only persons authorized 

to execute contracts to which the Commission Is a party. 

fig. Contract Officer. The contract officer Is the Commission employee 

charged with the responsibility of monitoring contracts. 

OH, Contraotor. The contractor la the lndlvldual, partnership, firm, 

corporation, company, or any acceptable combination or Joint venture 

contracting with the Commission fot• performance of prescribed work. 

MJ. Contractor Seleetlon. Contractor selection Is the process of choosing a 

contractor from all thoso that submitted a bid or proposal to provide goods 

or services sought by the Commission. Among factors which may be 

considered when selecting a contractor are: 

1. Whether the offeror's bid, proposal, or statement Is responsive to 

the Invitation to bid or request for proposal or standards for 

unoollclted proposals. 

2. Whether the offeror has the technical ability and resources to 

perform In the manner described In Its bid or proposal. 

3. Whether the offeror has the financial ablllty and resources to 

complete the project. 
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4. Whetner the contractor Is responsible as shown by Its Integrity, 

compliance with publlc policy, prior c,.,ntracts with the Commission, 

.and record of past performance with the State of North Dakota. 

5. For construction bids, whether the bidder Is the lowest responsible 

and responsive bidder whose bid meet& the requirements and 

criteria set forth In the Invitation for bids. 

6. The Commission reserves the right to waive minor Irregularities In a 

bid or proposal and the right to roject any and alt bids. The 

Commission has the authority to require literal and exact 

compliance with all requirements specified In Its request for bids or 

proposals, 

These factors will be evaluated by the Commission's procurement 

officer or a selection committee of knowledgeable reople. 

~ Emergency. Any catastrophic event to property or person that requires 

an Immediate remedy. 

JK, Final Report. Following project clos~-out and final payment, the project 

manager will submit, to the procurement office and the contract officer, a 

final report evaluating the quality of the contractor's performance, 

Including: adequocy of communication, timeliness, reliability, attention to 

detail, Interest In accomplishing quality project work, and Interest In giving 

advice to produce the best va!= '13 for the state. The final report may serve 

as a basis for subsequent procurement analysis. The procurement officer 
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and contract officer will jolntly pre~1ont a report to the Commission when 

conditions may warrant removal of A contractor from a Commission Bidder 

List or Request For Proposal List. 

J!t, lnvltBtlon for Bid Requ,at for Proposal, An Invitation for bid (IFB) or a 

request for proposal (RFP) lo a sollcltatlon Issued by the Commission with 

the Intent of eventually procuring a contrnctor to perform a particular 

service or deliver a particular product. The IFB or RFP must contain 

Information such as the scope of work required or product specifications; 

the date, time, and place of bid opening or proposal closing; and 

evaluation factors to be used. Bids and proposals will be solicited In a 

manner that Is consistent with Commission policy and state and federal 

law. 

K.f:!t Preference. Preference will be given to a resident North Dakota bidder 

when accepting bids for the provision of professional services, Including 

research and consulting services, goods, merchandise, supplies, 

equipment, structures, and reclamation services. Nonresident bidders wlll 

be given preference equal to the preference given or required by the state 

of the nonresident bidder, seller, or contractor (N.D.C. C. 44-08-01 ). 

bN. Procurement. Procurement Is the purchase of goods or services. There 

are four methods of procurement for goods or services· small purchase 

procedures, competitive sealed bids (formal advertising), competitive 

negotiation, and non-competitive negotiation (sole-source procurement). 
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MQ, Procuremtnt Officer. The procurement officer le the Commission 

employee charged with the responolblflty of directing the procuremont 

process. Thi& person may also draft a proposed contract and assist the 

contract officer In monitoring a contractor's performance. This person 

works with the Commission, Commission Executive Secretary, contract 

officer, and project manager during tho procurement and contract 

administration process. 

Nf, Project Clo"e•Out. The project close-out Is a written verlflcatlon that all 

tho requirements of tho project have been satisfied; It Is baaed on a final 

technical and flnanclal review. The review mav Include an audit. When 

all the contract work has been completed, the project will be closed-out. 

Following Commission acceptance of the project close-out, tho contractor 

wlll recolve final project payment. 

OQ. Proposal-Bid. A proposal Is any offer of other submission presented to 

the Commission by a potential contractor and used as rt basis for 

contractor selection. Proposals are submitted by firms or Individuals 

Interested In undertaking projects for the Commission and, unless 

unsolicited, are based on the scope of work description set forth In the 

RFP Issued by the Commission. Bids are similar to proposals. However, 

while proposals generally relate to the submission of work plans and costs 

for the provisions of services, bids usually Involve the offer of specific 
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materials and constru1Jtlon work and address physlcbl speclflcatlons and 

fixed or unit prices, 

PB, Subcontraotor. A subcontractor Is an lndlvlrlual, partnership, firm, 

corporation, company, or any acceptable combination or joint venture to 

which the contractor sublets part of the contract, 

Ill. PSC EMPLOYEE ANO PUBLIC CONTRACTOR CODE OF CONDUCT 

A. General Rule 

No Commissioner, Commission employeo, or agent will participate In 

selection, or In the award or administration of a contract If a conflict of 

Interest, real or apparent, would be Involved. A conflict would arise when 

the Commissioner, the employee, or agent; any member or his Immediate 

family; his partner; or an organization which employs or Is about to employ 

the Commissioner, Commission employee, his Immediate family member, 

or partner has financial or other Interest In the firm selected for award. 

B. Gifts 

1. Bidders and Commission contractors and subcontractors and their 

employees or agents will not directly or Indirectly offer nor will 

Commissioners or employees directly or Indirectly accept or sollclt 

any glftt gratuity, entertainment, favor, loan, or any other thing of 

monetary value which might reasonably be Interpreted as Intended 
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to secure a contract or favorable treatment In award, amendment, 

or administration of a contract. 

2. During an audit or Inspection, Commissioners, employees, or 

agents will neither solicit nor accept gratuities, food, favors, or 

anything of monetary value from a bidder, contractor, or party to a 

subagreement. 

3. As a general rule, project managers, Inspectors, and any other 

employees of the Commission should refrain from engaging ln 

after-hour soclallzatlon with contractors and their employees during 

the contract performance period. 

4. No polltlcal contribution may be offered, solicited, or accepted for 

the purpose of affecting the award, amendment, or administration 

of a contract. 

IV. Procurement Procedural Requirements 

A. Proposed Procurement Action Review 

Before attempting to procure goods or services, the Commission 

Executive Secretary ,1nd designated procurement officer, In consultation 

with the Commission, \VIII discuss and determine In written memorandum 

form whether or not: 

1. Funds are available; 
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2. The purchase must be processed by the Office of Management 

and Budget; 

3. The purchase may be avoided because It Is unnecessary or 

duplicative; 

4. The purchase should be consolidated or broken out to obtain a 

more economical purchase; 

5. A lease versus a purchase or hourly rate versus fixed fee would be 

most economical; 

6, Greater economy and efficiency would be fostered by entering Into 

state cooperative agreements with other state agencies for 

procurements or use of common goods and services; and 

7, Provisions of North Dakota law prescribe procedures applicable to 

the particular purchase. 

B. Procurement Procedure 

1. Sollcltatlon of offers, whether by competitive sealed bids or 

competitive negotiation, wlU: 

a. Incorporate a clear and accurate description of the technlcal 

requirements for the material, product, service, or 

prof esslonat requirements to be procured, The description 

will not, In competitive procurements, contain features which 

unduly restrict competition. The description may state the 

quality of the rnaterfal. product. or service to be procured 
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and, when necessary, will set forth essential characteristics 

and standards. Detailed product specifications should be 

avoided If at all possible. When It Is lmpractfcat or 

uneconomical to make a clear and accurate description of 

the technical requirements, a "brand name or equal" 

description may be used to define the performance or other 

salient requirement of a procurement. The specific features 

of the named brand which must be met by offerors will· be 

clearly stated. 

b. Clearly set forth requirements which offerors must meet arid 

factors to be used In evaluating bids, proposals, or 

statements of quallflcatlons. 

C, Method of Procurement 

Procurement wm be by one of the following methods: small purchase 

procedures, competitive sealed bids (formal advertising), competitive 

negotiation, or noncompetitive negotiation. 

1. Small Purchase Procedures. Any procurement estimated by the 

procurement officer not to exceed ten thousand doJlars ($101000) 

and not subject to Chapter 54-44.7. N.D.C.C., or the authority of 

the Office of Management and Budget may be made with small 

purchase procedures, Small purchase may be made when the 

Item or service Is available from more than one source, there Is no 
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public exigency or emergency, and time and expense does not 

justify competitive bidding. Small purchase procedure will Include 

contact with an adequate number but not fewer than two qualified 

firms selected from the bidders list. The procurement officer will 

select the qualified firms. The selection of the qualified firms will be 

based on what the procurement officer knows about the 

experience, past performance, Integrity, compliance with public 

policy. and financial and technical resources of the firm. Qualified 

firms will be selected f alrly without unreasonable restrictions or 

procedures calculated to restrict competition. The procurement 

officer will write each flrm to explain the supplies or services 

needed and request an offer from each firm for described supplles 

or services. After a reasonable time during which all potential 

offers have been made1 the procurement officer will recommend to 

the Commission which offer to accept. Acceptance will be based 

on what the Commission believes will be the best use of publlc 

funds. 

2. Competitive Se1led Bids (Formal Advertising), Competitive 

sealed bids (formal advertising) will be publicly sollclted and a flrrn

flxed-prfce contract (lump sum or unit price) will ba awarded to the 

responstble bidder whose bid. conforming with all the material 

terms and conditions of the h1vltaUon for bids, Is lowest In price, 
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Bidder's preference law will apply based on N.D.C.C. 44-08-01 with 

consideration of out-of-state bidders based on their state 

preferencu law. 

a. For formal advertising to be used, the following conditions 

must be present: 

1) A complete and realistic specification or purchase 

description will be avaUable. 

2) Two or more responsible suppliers must be willing 

and able to compete effectively for the Commission's 

business. 

3) The procurement lends Itself to a firm fixed or fixed 

unit price contract, and selection of the successful 

bidder can appropriately be made principally on the 

basis of price. 

b. If formal advertising Is used for a procurement, the following 

requirements wltt apply: 

1) At minimum, twenty-one (21) days prior to the date 

set for opening of bids, bids will be solicited from an 

adequate number of known suppliers or flrms. The 

Invitation wlll be adequately publlclzed. The public 

notice of Invitation for bids (IFB) may be published In 

newspapers of general clrculatlon and In trade or 
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professional publications of general circulation 

calculated to reach the type of finns needed. If such 

pubtlcatlon Is undertaken, the public notice will be 

published once prior to the date of bid opening. At a 

minimum, adequate public notice of Invitation for bids 

wilt Include the malling of Invitation for bids to a 

reasonable number of parties on any applicable 

bidder 11st. 

2) The Invitation for bids, Including specifications and 

pertinent attachments, will clearly define the items or 

services needad and state: 

a) When and where the plans, drawings, and 

specifications may be examined; and how 

copies may be obtained. 

b) The place where and the time when the bids 

will be publicly opened. 

c) That each bid will be accompanied by a 

bidders bond, executed by a surety company 

authorized to do business In this state, a 

certified check or a cashier's check In the sum 

equal to five ( 5) percent of the bid. A certified 

check or a cashiers check must be drawn on 
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the Bank of North Dakota or a federally 

Insured, solvent bank. If, within ten days after 

notice of an award, the successful bidder 

should fall to execute a contract with the 

owner, then the surety will pay unto the owner 

for the use and benefit of the awrier five ( 5) 

percent of the bid or bids on the contract on 

which there Is a default or the certified check or 

cashier's check of the bidder will be forfeited to 

the owner. If the prlnclpal's bid is accepted 

and the contract Is awarded, the principal, 

within 1 O days after notice of award, will 

execute a contract consistent with the terms of 

the bid and performance and payment bonds 

as specified by the Commission. 

d) That all public contractor bidders must be 

llcen·sed for the highest amount of their bids as 

provided by Section 43-07-05 ot· the North 

Dakota Century Code. 

e) That the right of the Commission to reject any 

and all bids Is reserved. 
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f) That Inadvertent Commission failure to meet all 

procurement policy requirements will not 

Invalidate letting. 

3) Copies of all plans, drawings, and specifications will 

be flied In the Commission ExecuU¥e Secretary's 

Abandoned Mine Lands office. Coples m~y be filed 

at other places as ~ad by the--6xecuU~e 

~~EaA,~)J:-.Hf.fl~~~~--: Upon written 

request, copies of all plans, drawings, and 

specifications will be malled at cost to the office of 

any firm. 

4) Bids will be opened publicly In the presence of one or 

more witnesses at the time and place designated In 

the Invitation for bids. The amount of each bid and 

other relevant information as may be necessary, 

together with the name of each bidder, will be 

recorded; the record and each bid will be open to 

public Inspection, 

5) Bids wlll be uncondltlonally accepted without 

alteration or correction except as authorized In this 

policy. Bids will be evaluated based on the 

requirements set forth In the Invitation for bids, which 

1·16 



may Include criteria to detennine acceptability such 

as Inspection;· testing, quality, workmanship, delivery, 

and suitability for a particular purpose. Those criteria 

that will affect the bid price and be ~onsldered In 

evaluation for award will be objectively measllrable, 

such as discounts, transportation costs, and total or 

life cycle costs. The Invitation for bids wlll set foI1h 

the evaluation criteria to be used. No criteria rnay be 

used in bid evaluation that are not set forth in the 

Invitation for bids. 

6) Withdrawal of erroneous bids before award, or 

cancellation of awards or contracts based on such bid 

mistakes, will be permitted. After bid opening no 

changes In bid prices or other provisions of bids will 

be perr,,ltted. Except as othar.Nlse provided, all 

decisions to permit the withdrawal of bids, .or to 

cancel awards or contIc:1cts based on bid mistakes, 

wlll be supported by a written determination made by 

the procurement officer. 

7) Upon Commission approval, Commission wlll award a 

firm fixed or fixed unit price contract with reasonable 

promptness by written notice to the lowest 
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responsible and responsive bidder whose bid meets 

the requirements and criteria set forth In the Invitation 

for bids. ln the event all bids for a construction 

project exceed available funds as certified by the 

procurement officer, and the low responsive and 
. 

responsible bid does not exceed such funds by more 

than five (5) percent, the procurement officer is 

authorized, In situations where time or economic 

considerations preclude resollcltatlon of work of a 

roduced scope, to negotiate an adjustment of the bid 

price, Including changes Int.he bid requirements, with 

the low responsive and responsible bidder, In an 

attempt to bring the bid within the amount of available 

funds. 

3. Competitive Sealed Bidding • Construction Maintenance. 

Competltlvo s.eateu bids for construction maintenance on 

abandoned coal mine reclamation sites will be pubUo~ solicited ~ 

mall. FAX Qr through tbe Internet and a firm-fixed-price contract 

(lump sum or unit price) will be awarded to the responsible bidder 

whose bid, conforming with all the material terms and conditions of 

the Invitation for bids, Is lowest In price. 
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a. A complete and realistic specification or purchase 

description will be available. 

b. Two or more responsible suppliers must be wUHng and able 

to compete effectively for the Commlsslon1s business. 

c. The procurement lends Itself to a firm fixed or fixed unit price 

contract, and selection of the successful bidder can 

approp¥iately be made principally on the basis of price. 

d. At a minimum, five (5) days prior to the date set to receive 

bids, bids will be solicited from an adequate number of 

known suppliers or firms. This solicitation will be In written 

form and provided to prospective bidders GA-Site. 

e. All pubUG contractoF bidders must be licensed for the highest 

amount of their bids as provided by Section 43 .. 07 .. 05 of the 

North Dakota Century Code. 

f. The right of the Commission personnel to reject any and all 

bids Is reserved. 

g. The Inadvertent Commission failure to meet all procurement 

policy requirements will not Invalidate letting. 

h. Contract award, based on the lowest responsive bid, may be 

made by Commission personnel or through format 

Commission action. 
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I. Provisions of this section do not apply to abandoned mine 

land emergencies. 

· 4. Competitive Negotiation. In competitive negotiation, qualification 

statements or proposals are requested from a number of sources 

and the request Is publicized. Negotiations may be conducted with 

sources submitting statements or proposals. Either a fixed price or 

cost reimbursable not .. to-exceed contract will be awarded. Under 

some circumstances, competitive negotiation may be required. 

Under other circumstances, competitive negotiation is discretionary 

and may be used If conditions are not appropriate for the use of 

formal advertising or small purchase. 

a. When putchaslng architect. englneerlngf or land surveying, 

research or professional services, the Commission will follow 

the competitive negotiation procedures specified In Chapter 

54-44.7, N.D.C.C., and consider relevant Office of 

Management and Budget policy, e.g., Polley 312 dated July 

1, 1986, "Procurement of Architect, Engineering, and Land 

Surveying Services by State Agencies". The Commission 

may use the procedures described In Chapter 54--44.7, 

N.D.C.C., to procure other professional services Including 

lawyers, accountants, economists, and real estate 
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appraisers. When using the procedures described In 

Chapter 54.44. 7, N.D.C.C., the following apply: 

1) Notice of Invitation may be published In newspapers 

of general clrcufatlon and In trade or professional 

publications of genera, clrculatlon calculated to reach 

the type of firms needed. Adequate pt,oflc notice 

includes malling of the Invitation to a reasonable 

number of Individuals or firms on a relevant trade or 

professional list maintained by the Commission. 

2) The Invitation will state the relative Importance of 

ev~luatlon criteria used to select and rank the most 

qualified firms. No other factors or criteria will be 
.. , 

used In the evaluation. 

b. An alternative to the pro_cedures prescribed by Chapter 54 .. 

44. 7 may be used to procure services other than archltect1s, 

engineer's, and surveyor's professional services, e.g" 

lawyers, accountants, and real estate appraisers, 

1) Proposals will be sollclted through a request for 

proposal (RFP), The request for proposal wlll state: 

a) The relative Importance of prlcij and other 

evaluation factors. 
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b) That the right of the Commission to reject any 

and all proposals Is reserved. 

c) That Inadvertent Commission failure to meet all 

procurement policy requirements will not 

Invalidate the procurement. 

2) Notice of the need for service:, will be given by the 

Commission through a request for proposal. At 

minimum, twenty.one (21} days prior to closing of the 

request for proposal, proposals will be solicited from 

an adequate number of known firms. The request will 

be adequately publicized. The public notice of the 

request for proposal may be published In newspapers 

of general clrculatlon and In trade or professional 

publications of general circulation calculated to reach 

the type of firms needed. If publlcatlon Is undertaken, 

the public notice will be published at least twenty-one 

days prior to the closlng of the request for proposal. 

At minimum, adequate publlc notice of the request for 

proposal wlU Include the malllng of the request for 

proposal to a reasonable number of parties on any 

appltcable bidder list. 

3) The Invitation should Include the following: 
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4) 

a) 

b) 

c) 

d) 

e) 

f) 

g) 

h) 

I) 

j) 

Project tftle 

Scope of work 

Description of professional oervlces required 

Submlttat of a flat rate or llne Item price quote 

Resume of personnel providing the services 

Documentation of related work experiences 

Scheduled performance period 

Rating system used In evaluating proposals 

Provide at least three client references 

' Conflict of Interest dlsclalmer 

Proposals will be opened so as to avoid disclosure of 

contents to competing offerors during the process of 

negotiation. A register of proposals will be prepared 

and wilt be open for pubHc Inspection after contract 

award. 

6) Discussions may be conducted with responsible 

offerors who submit proposals determined to be 

reasonably susceptible of being selected for award for 

the purpose of clarification to assure full 

understanding of, and responsiveness to, the 

solicitation requirements. Offerers will be accorded 

fair and equal treatment with respect to any· 
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opportunity for discussion and revision of proposals, 

and such revisions may be permitted after 

submissions and prior to award for the purpose of 

obtaining best and final offers. In conducting 

discussions, there wlll be no disclosure of Information 

derived from proposals submitted by competing 

offerors. 

6) Upon recommendation by the procurement officer, 

award will be made to the responsible offerer whose 

proposal Is determined by the Commission to be the 

most advantageous to the state taking Into 

consideration price and the evaluation factors set 

forth In the request proposal. No other factors or 

criteria wltl be used In the evaluation, The contract 

file will contain the basis on which the award Is made 

and contract negotiation minutes. 

5. Noncompetitive Negotiation (Sole-Source Procurement) 

A sound procurement system should provide for full and 

open competition that Is both fair and equitable to alt potential 

bidders. However, there are times when circumstances are such 

that the desired action cannot be accomplished through the lengthy 
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process of sollcltatlon of bids. Under those unique conditions sole• 

source contracting may be warranted. 

Sole source procurement (noncompetitive negotiation) Is a 

method of sollcltatlon of a proposat from only one sour~a. When 

this method of procurement Is proposed, written Justification must 

be presented to the Commission or the person designated by the 

Commission for approval. 

The following reasons may be Justification for sole-source 

procurement: 

a, The proposed Item or service Is available only from a slngle 

source. 

b. The person or organization has the unique prodt 11 t or the 

special skills, knowledge, abllltles to provide the required 

services (at the exclusion of others) and Is considered the 

preeminent deliverer of that product or service at the time of 

selection, 

c. Emergency or severe time constraints preclude Issuing a 

formal Request for Proposals. 

d. The service Is available within the existing structure of state 

or local government. 

The following steps should be foltowed to secure a sole

source contract: 
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1) Draft a written Justification for sule-source 

procurement and present It to the Commission or the 

designated authority for approval. 

2) If approved, contact the proposed provider and 

proceed to negotiate the contract. Minutes of the 

negotiation session will be taken and the prepared 

minutes sent to the other party for concurrence. 

3) Prepare the contract and presen~ It to tho Commission 

for action. If approved, execute the contract. 

6. Emergencx: 

a) 

An emergency Includes. but Is OC?Lflmlted to, gbandoned 

9oal mine sites. Pursuant to an £!mendment, dated May 25 1 

1993, tg th@ North Dakota. State ApandQm~d Mine Land 

(AML) Reclamation PlaoJ. and Chapter 38 t4.2-03-12" 

N.D.C.C. and Chapter 69-05.3-01-09, N.D.A,C,, the 

Commission has the authority to act to address AML 

emergencies In a timely fashloni 

Right-of-Entry documentation will be obtained from the 

landowner, or at a minimum, permission will be received 

from the landowner to begin the emergency work, and -~ 
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~QIDPIPifW Blgbt:Qf-Ent[Y fQrm wm be QbtQlngg 'ty'.hen 

p9sslbl@. 

b) An Q§M emergenQ~ tnY§§tigatloa ReQOrj 'tllll be comolet@d 

grl9r t.Q bQglnnlog wor~. If tlm@ permit§, and 1heo f axeg to 

Q§M, A lett~u of ellglblllty Is requlrQd to b§ c9mplet9g by tb_Q 

c2mm1sslQD commercQ Q2uos~1, 

c) AttM!Pt tQ receive plds frQm {!t IQast two cqntrs1Jctol'..lt 

lateresteq contractors will receive a f ftx~d copy of the 

emergency bid sheet docum~nts, detailing plans aod 

specifications of the propos§d work, or contrnctors will be 

h@nded the bid documents to .Qe completj3d on .. slte If a pr~ 

bid meeting Is scheduled.t 

d) A contractor that Is currently under contract to the psc may 

Qe utilized, providing they off_er a bid that Is considered 

reasonable by a PSC Project Manager. Commission 

personnel have the authority to reject any and all bids. 

e) An emergency contract wlll be Issued (SFN 19716 Rev. 05 .. 

2000) to the contractor selected for emergency reclamation 

work. 

f) The successful bidder will provide a current North Dakota 

Contractor's llcens.e within the classlflcatlon value of the 

prefect, and be covered by a llablllty Insurance policy of nq 
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D. Unaollclted Proposal. 

1. General. An unsollclted proposal Is a proposal submitted by a 

potential supplier, which Is not solicited by the Commission, The 

unsolicited proposal Is an effective tool by which unique or 

Innovative methods or approaches dew1loped outside the 

Commission can be made available to the Commission. The 

offeror who submits an unsoUclted proposal hopes the Commission 

wlll enter Into a sole source contract with the offeror for further 

development of the Innovative ldoa contained In the unsolicited 

proposal, If the Commission finds an offer sufficiently Innovative, It 

will not become the subject of a competitive procurement. 
. 

2, Required Information. 

a. Introduction. The Introduction should Identify the general 

subject mattPr of the proposal. It should explain the need for 

the work, study, or research. The need should be expressed 

In terms of past work or research and the manner In which 

the offeror believes that the proposed work study or 

research wilt support Commission activities or functions. 
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b. ObJtctlv11. The objectives must be stated ae epeclflcalfy 

as possible. The objectives are the foundation of the project 

and the basis of all work, study. or research plans. They 

may be described as hypotheses to be tested. Objectives or 

hypotheses may be changed, but only after a demonstratton 

that the change Is warranted. They must describe the 

direction of the work, study, or research to those not 

technically famlllar as well as to those who are. 

If the project Is contemplated to continue for more 

than one yeor, the proposal should state long .. term 

objectives as well as short-term objectives. The stated 

short-term objectives, I.e., those to be accomplished within 

one year, should be presented In such a manner as to show 

their relevance In meeting the long-term goals or objectives. 

The proposal should convince the reader that 

meeting the projected objectives Is necessary and feasible. 

That Is, the work, study, or research Js needed; and the 

project objectives are likely to be accomplished In a 

reasonable time at a reasonable cost. 

The short-term objectives should be natural and 

discrete elements of the long-term objectives, 
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Both long-term and short-term objectives shoukt 

Include statements of the nature and extent of the 

anticipated results. 

c. Work, Study, or Research Plan. The work, study, or 

research plan should lnr,fude statements regarding: 

methodology, a work schedule, and reports. 

1) Methodology. The statement of project methodology 

should explain how the objectives wm be met or how 

hypotheses will be tested, The statement should 

specify a work plan or study or research design that 

describes the data to be collected and the methods to 

be used In collecting and analyzing the data. All 

elements of the methodology statement should be 

shown to be relevant In meeting the stated objectives 

or testing the stated hypotheses. 

2) Schedule. The schedule should be a statement that 

explains when each natural element ( e.g. test, 

procedure, method, or other associated task) of the 

proposed methodology will start and finish. The 

schedule should Indicate the time to be allocated for 

named Individuals and Institutions to accomplish 

defined tasks. 
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3) Report,. The proposal should state when reporta will 

be delivered to the Commission. The proposal 

should also state what the reports wlll cover. All 

reports should be written In a form acceptable to the 

relevant professional or sclentlflc community and the 

Commission. Each final report should stand alone as 

a finished product, which meets the stated objectlv ~-'> 

of the proposal. 

d. Personnil and Management. All project staff, Including the 

prlnclpal Investigator, should be Identified, their relevant 

quallflcatlons descrlb~d, and vitae attached, The skllls and 

experience appropriate to the proposal should be stated. 

The project responsibilities of all staff should be stated. 

e, Related Experience, Proposals should Include a brief 

description of previous experience relevant to the proposed 

project, Including the Identification of specific projects 

undertaken and completed and a bibliography of relevant 

resulting publications. 

f. Facllltles and Equipment. A description of physical 

f acllitles and relevant, available project equipment to be 

used should be included. 
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g. Other Work. The proposal should Include a proJecUon of 

other foreseeable workload for the period of the proposed 

work. 

h, Budget. The proposal must Include a budget. The budget 

Is a representation of the project expressed In dollars of 

estimated expenses. At minimum, where federal grant 

funds are Involved, the budget must be submitted In a form 

that meets the standards of the federal granter agency. The 

budgeted amounts must be realistic and well Justified. Cost 

estimates must be In sufficient detail to enable the 

Commission to conduct an evaluation. Unless self .. 

explanatory, the proposer should submit a separate 

explanation of how budget Items were estimated. The 

budget must correspond to the proposer's narrative 

materials. 

I, Contract Details. The proposer should set forth the type of 

contract anticipated and the period the proposal Is avaUable 

for Commission acceptance. Clear statements should be 

Included regarding the proposed duration of the effort 

together with any statements regarding cost sharing .. 

3. Commission RevJew and Evaluation 
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a. Tlmely Propo1al Subml11lon. Unsolicited proposals 

should be submitted sufficlently In advance of the time work 

Is to start 

b. Sufficiency Review. After receiving an unsolicited 

proposal, the Commission Executive Secr;etary and 

designated procurement officer wlll expedltlously review the 

proposal to see If It contains sufficient Information to enable 

a meaningful evaluation. If the unsolicited propooal meets 

this criterion, lt may be evaluated In detail. 

c. Detailed Evaluation. For detailed evaluation the proposal 

wlll be circulated among and evaluated by Commission 

personnel and If necessary others. In the circulation 

process, a cover memorandum will be attached to the 

proposal clearly Identifying It as unsolicited. This 

Identification Is to Insure that a private, I.e. non

governmental proposal Is treated as proprietary and unique 

to the proposer. The purpose of the evaluation Is to Identify 

whether the proposal ln fact contains unique or lnnovaUve 

Ideas or concepts, which have not Independently been 

conceived by the Commission or other government 

agencies. Additionally, the potential contribution to the 
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Commission's function will be evaluated together with the 

capabllltlee and quallflcaUons of the potential contractor, 

4. Proposed Procurem"nt Action Review. If after the detailed 

evaluation, a favorable finding Is Issued by the relevant designated 

procurement officer, the Commission Executive Secretary and 

designated procurement officer In consultation with the 

Commission will discuss and determine In written memorandum 

form If: 

a. Funds are available; 

b. The purchase must be processed by the Office of 

Management and Budget; 

c. The purchase may be avoided because It Is unnecessary or 

duplicative~ 

d. The substance of the proposal Is available to the 

Commission from another source without restriction; 

e. The proposal closely resembles a pending competitive 

sollcltatlon or Is otherwise not sufficiently unique to justify 

acceptance; 

f. The purchase should be broken out tb obtain a more 

economical purchase; 

g, A lease versus a purchase or hourly rate versus fixed fee 

would be most economlcat: 
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h. Greater economy and efficiency would be fostered by 

entering Into state cooperative ag,eements with other state 

agencies for procurements or use of common goods and 

services; 

I. There are compelling reasons for non•competltlve 

procurement; and 

J. North Dakota law sets purchase procedures. 

5. Method of Proouremr.nf If In addition to receiving a favorable 

detailed evaluation the unsolicited proposal passes the proposed 

procurement action review, the Commission may dlrec;t the relevant 

procurement officer to conduct a negotiated non-competitive 

procurement. 

6. Limited Commission Use of Data. Restrictive statements 

Inserted by the private or non-governmental proposer that restrict 

the Commission's use of the submitted data to evaluation of the 

unsolicited proposal will be heeded. Even when the Commission 

receives an· unsolicited proposal, which does not contain such 

restrictive statements, If the CommlsslGffl detormlnes that detailed 

evaluation by personnel outside of state government Is required, 
' 

the Commission will obtain written permission from the prospective 

prtv:ate or non .. governmentat contractor prior to releai:;a of the 

pro,oosal for evaluation. When an unsolicited proposal Is submitted 
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to a non•governmentfll evaluator, the Commlselon wlll &f'cure a 

written agreement from the evaluator 1,ot to disclose the 

Information contained In the proposal, 

E. Procurvment Officer. 

1. Designation. The procurement officer will be de~lgnatad by 

motion of the Commission. Ordlnarlly, the procurement officer for a 

prc,Ject wlll be the Commission division director of the division most 

closely connected with the project goals, 

2, Dutleti, The procurement officer wlll: 

a. Administer Commission procurement policy. 

b. Cooperate with the Conin ilsslon Executive Secretary and 

the Office of Management and Budget to ensure orderly 

procurement of goods and services. 

c, With the approval of the Commission, appoint, when 

necessary, a sufficient number of evaluation committee 

members from Commission staff and other state agencies. 

d. Establish and maintain programs for Inspection, testing and 

acceptance of supplles, services, and construction. 

e. Make written evaluation committee and other reports to the 

Commission recommending award, 
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f. After Commission approval, send a notification of 

Commission procurement decisions to all Interested 

persons. 

3. Powers. In addition to other powers r,rescribed1 the procurement 

officer will have the power to: 

a. Adopt operational procedures consistent with Commission 

procurement policy and sound procurement practices on 

such matters Including but not limited to bid or proposal 

sollcltatlon, evaluation, and contract negotiation, award, 

administration, and enforcement; and 

b. Designate a projec,t manager from within the Commission. If 

none Is designated, the procurement officer will also be the 

project manager. 

F. Executive Secretary. 

1. The Comrnlsslon Executive Secretary wlll supervise Commission 

procurement officers and cooperate with the Office of Management 

and Budget to estaollsh and maintain Commission procuremerIt In 

compliance with Commission pollcy and state law, 

2, The Commission E)(eouUve Secretary wlll maintain bidder lists. 

The lists wUI be used as a basis for making future sollcltatlons. A 

malllng tlet need not be llmlted to the firms on a bidder 11st and a 

malling 11st need n~t Include all firms on the bidder 11st. In 
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cooperation with the procurement officer. the Executive Secretary 

may adopt procedures on bidder list use and bidder removal or 

suspension from bidder lists. 

G. Evaluation Committee. 

1. The procurement officer may establish with Commission approval a 
. ' ' 

formal selection committee to evaluate proposals rec.elved for 

consultant and other professional services. The committee should 

contain broad-based representation with a variety of skills needed 

to perform proposal evaluation. 

2. The committee will recommend the most economical proposal 

expected to meet the state's needs. The evaluators will exercise 

Impartial judgment In evaluating the relative merits of each 

proposal. When appropriate, legal counsel should be Involved to 

assist In making the final recommendation. 

H. Notice and Appeal. 

1. Those participating in a small purchase, competitive sealed bid, or 

competltlva negotiation wUI receive by mall notice of the 

Commission's Intent to award or notice of the Commission's 

selection and ranking of firms. The notice wlll state: 

a. The Interested person has the right to appeal the 

Commission's decision for cause; 

b. The right must be e><erclsed within a speclfled time; 
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c. The right must be exercised In writing; and 

d. The reasons for appeal must be stated. 

2, If there Is an appeal a formal hearing will be scheduled and 

Interested parties notified as th~ Commission deems just and 

reasonable. 

I. Project Manager. 

1. The key person in the state .. contractor relationship Is the state's 

project manager. This Individual will control and monitor the 

contractor's activities and provide the proper level of leadership and 

coordination which will satisfy the Commission's obligations under 

the contract and which will be conducive to a healthy bu·slness 

relations hip, 

2. Since a professional service contract may contain only a limited 

description of the overall scop~ of the project of service to be 

performed by the contractor, the project manager must be able to 

distinguish between specific provisions In the contract and that 

which ha <feslres from a professional point of view. 

3. Th~ project manager does not have unilateral authority to change 

the scope of work or speclflcatlon under a contract. Should 

circumstances arise where the project manager deems Immediate 

changes, suspensions or delays are necessary or prudent, the 

Commission Executive Secretary and the contract officer will be 
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notified. The project manager will write detailed contemporaneous 

memoranda regarding the change, suspension or delay, and report 

to the full Commission at the earliest opportunity. A change, 

suspension, or delay wlll not take effect without formal Commission 

action unless the Commission has otherwise formally authorized 

the project manager to effect changes, suspension, or delays. 

4. Among the many responslbllltles assigned by the procurement 

officer to the project manager, the following tasks should be given 

serious consideration: 

a. The project manager should Initiate a contract review with 

the contracto,..s team leader and prime assistants. This 

conference should Include a detailed examination of the 

contract documents, project time schedules, and the 

establishment of procedures for submission of contract 

progress reports, Required lnterv1ews with Commission staff 

should be scheduled through the project manager to 

minimize disruption of the Commission operation, 

b, The project manager should require frequent and periodic 

conferences with the contractor and staff, even though the 

quality and performance of the contractor has been 

excellent, Such conferences should be dlvldtld Into two 

parts. The first part should address past perforrnance and 
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the second should address the future activities of the 

contractor. Matters of substance should be fully 

documented. 

c. The project manager must recognize that Indecision and 

procrastination will be two major problems In working with a 

professional service contractor. Time Is money to a 

consultant, and he Is prepared to demand payment for 

downtime and delays If the fault lies with the agency 

regardless of the contractual stipulations related to prfce. 

The project manager must comprehend that time does not 

normally cure or solve technical problems and may very well 

compound them beyond repair; timely decisions are crucial 

to the success of the project. 

d. The project manager must establish himself as a leader In 

the state-contractor relationship. Experience has shown 

that where a vacuum exists In state leadership, professional 

service contractors tend to move f o,ward and fill the void In 

order to complete and deliver the end products. 

Consequently, quality control may not be maintained In the 

process. 

5, While Input from various levels of state management Is necessary 

to Insure acceptablllty of the end product, certain !Imitations must 
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be noted. In order for the professional service contractor to 

accomplish his tasks, the various opinions, needs, and desires of 

state management must be polarized Into one unit or else he Is 

faced with changing directions with each level of management and 

Individual. The state must be of one voice. This single voice must 

be the contract document with the project manager as Its 

spokesman. 

J. The Commission 

The Commission wltl make the final determination of award based on 

recommendation of the procurement officer, 

K, Contract Officer 

1. 'fhe contract officer Insures that te1·ms of the contract are met. The 

contract officer wlll: 

(a) Insure that all laws, executive orders, clearances, and 

approvals are met and that sufficient funds are available; 

(b) Insure that contractors receive Impartial. fair, and equitable 

treatment. 

2, The contract officer should establish an Internal accounting system 

for the contractor's Invoices and supporting documentation and 

correspondence, This system Is necessary If the contract Is based 

upon a not-to-exceed price or contains any variables which may 

affect payment. A clear, precise audit trail of 1~U acUvltles related to 
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V. BONDS 

payment of funds and acceptances of deliverables must be 

maintained and accessible to the contract officer at all timer 

A. Bid Security 

1. Bid security Is required for all competitive sealed bidding for 

construction contracts when the procurement officer exceeds 

$100,000. Bid security must be either a bond provided by a 

security company authorized to do business In this state, a certified 

check, or a cashier's check. This does ne>t prevent the requirement 

of bid securities on construction contracts under $100,000 when 

the circumstances warrant. 

2. Bid security will be In an amount equal to ilt least five (5) percent of 

the amount of the bid. 

3. When the Invitation for bids requires security, noncompliance 

requires that the bid be rejected. 

4. After the bids are opened, they will be Irrevocable for the period 

specified In the Invitation for bids, except as provided In competitive 

sealed bidding. If a bidder Is permitted to withdraw Its bid before 

award, no action will be taken against the bidder or the bid security. 
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B. Contract Performance and Payment Bonds. 

1. When a construction contract Is award€td. the following bonds or 

security wl!l be delivered to the Commission and will become 

binding on the parties upon execution of the contract: 

a. A performance bond satisfactory to the Commission, 

executed by a surety company authorized to do business in 

this state In an amount equal to 100 percent of the price 

specified In the contract; and 

b. A payment bond satisfactory to the Commission, executed 

by a surety company authorized to do business In this state 

and by the U.S. Treasury Department, for the rrotection of 

all persons supplying labor and material to the contractor or 

Its subcontractors for the performance of the work provided 

for In the contract. The bond will be In an amount equal to 

100 percent of the price specified in the contract. 

2. Every person who has furnished labor or material to the contractor 

or Its subcontractors for the work provided In the contract, for which 

a payment bond Is furnished under this section and who has not 

been paid In full therefore before the expiration of a pel'lod of 90 

days after the day on which the last of the labor was done or 

performed by such person or material was furnished or supplied by 

such person for which such claim Is mr.de, will have the right to sue 
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on the payment bond for the amount, or the· balance· thereof, 

unpaid at the time of institution of such suit and to prosecute said 

action for the sum or sums justly due such person; provided, 

however, that any person having a direct contractual relationship 

with a subcontractor of the contractor, but no contractor furnishing 

said payment bond, will have a right of action upon the payment 

bond upon giving written notice ~o the contractor within 90 days 

from the date on which such person did or performed the last of the 

labor or furnished or supplied the last of the material upon which 

such claim h~ made, stating with substantial accuracy the amount 

claimed and the name of the party to whom the material was 

furnished or supplied or for whom the labor was done or performed. 

Such notice will be personally served or served by malling the 

same by registered or certified mall, postage prepaid, In an 

envelope addressed to the contractor at any place the contractor 

maintains an office or conducts Its business. 

3. Every suit Instituted upon a payment bor1d will be brought In a 

North Dakota court, but no suit will be commonced after the 

expiration of one year after the day on which the last of the labor 

was performed or material was supplied by the parson bringing 

suit. The obllgee named In the bond need not be Joined as a party 

In any such suit. 
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C. Bond Forms and Coples 

1. The Commission will supply the form of the bonds required~. 
• f 

2. Any person may request and obtain from the Commission a 

certified copy of a bond upon payment of the cost of reproduction 

of the bond and postage, If any. A certified copy of a bond will be 

prlma facle evidence of the contents, execution and delivery of the 

original. 

VI. CONTRACT PRICING 

The cost plus, a percentage of cost and percentage of construction cost method 

of contracting, will not be used. The procurement officer will perform some form 

of cost or price analysis In connection with every procurement action including 

contract modifications. Costs or prices based on estimated costs for contracts 

under grants wUI be allowed only to the eX1ent that costs Incurred or cost 

estimates Included In negotiated prices are consistent with- federal cost 

prlnclplas. 

VII. PROCUREMENT RECORDS 

The procurement officer wlU maintain records sufficient to detail the significant 

history of a procurement. These records will Include Information on: ratk>nale 

for the method of procurement, selection of contract type, contractor selection or 

rejection, and basis for the cost or prlce. 
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VIII. APPENDIX 

A. Evaluation Criteria for Request for Proposals/Competitive 
Negotiations 

8. Sample Scoring System for C0mpetltive Negotiation Type 
Contracts 

C. Procedures for Competitive Negotiation Type Contracts 

D. San1ple Contract Negotiation Minutes 

E. Procedures for Sole Source Procurement 

F. Checklist for Work Statement (Specific Provisions) Contracts 
and Requests for Proposals 
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FAX (10 I) 328--4567 

Testimony of ,Judy Carlson., Project Safe Send Coordinator 
HB 1125 

Senate Government and Veterans Affairs, Murch 2, 2001 

Chairman Krebsbach, Committee members, I'm Judy Carlson, the Project Snfc Send 

coordinator for the department of agriculture, I'm here to testify in opposition to HB 112S, 

Our agency uses service contracts for many programs. These contracts Jrc approved by 

the Attorney General's office for form, 

One example where we use contracts is for Project Safe Send--the collection and 

disposal of hazardous pesticides, We have an advisory board that heJps draft the request for 

proposals (RFP), contract, reviews bids and rer.ommends a contractor, Our attorney thoroughly 

reviews the 30· page RFP I run concerned that this negates the work of our advisory board nnd 

legal counsel, 

This bill would make the 0MB guidelines, rules, Page 2, lines I 7•20, indicnte 0MB 

would have oversight and allow that agency to reject any or all bids or require that the low bid 

b"· accepted, Also, 0MB could negotiate for a lower price with n successful bidder, This goes 

well beyond providing "guidelines". 

Occasionally, we pay for services without a formal contract. One example is hlring local 

entertninment for a national meeting our agency hosted. Jhould the guidelines for hiring home 

grown talent be the same as for a hazardous waste contractor? 

One can only imagine the enonnous number of service contracts that exist within stute 

government. I'm concerned that the fiscal note on this bill does not adequately reflect the sc:ope 

or Intent of this legislation. 

Thank you for your consideration, 



PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. l J 25 

Page 2, after 1ine 11, insert: 

"-3.t Contracts fgr serviges provi®.d under se~tiQn 24 .. 02 .. 07.3 and ~haptr;r 
54-44.7 are exempt" 

Renumber accordingly 
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24..02-01,3, Prequ1llfloatlon, ••lectlon, and contracting for con1uttant1 • 
8ollcltatfon1. 

The director mey prequallfy. select. and contract for ccmeultante In the area of 
engineering, land surveying. archltecture1 traffic safety. business administration, and 
related matters. The prequallflcatlon of the consultant muat be based on detailed 
Information regarding firm organization, quallflcatlons of personnel, type of work the firm 
11 qualified to perform. previous work experience, and financial status. If a consultant 
meets the criteria set by the director, the director shall prequallfy the consultant, noting 
any llrnltatlons as to the type or amount of the work the consultant may perform. When a 
consultant Is prequallfied, the consultant Is entitled to receive n,quests for proposals, 
proposals, and other sollcltatlone for work without any other screening or qualification 
process. The period of prequallflcatlon may not exceed ·three years. The quallficatlons of 
the consultant for a specific project must be determined according to tho criteria In 
subsection 5 of section 54--44. 7 .. 03, The director shall publish a prequallflcatlon 
eollcltatlon at least once each year and need not comply with the provision In subdivision 
c of subsection 2 of section 54•44. 7 .. 03 requiring the publication of an Invitation for a 
specific project. The selection and contract negotiation must be performed according to 
subsections 6 and 7 of section 64-44. 7 •03. 



CHAPTER 64-44.7 
ARCHITECT, ENGINEER, AND LAND SURVEYING SERVICES 

54.-44.7-01. Definition. "Architect, engineer, and land surveying services" are those 
professional services associated with the practice of architecture, profeealonal 
engineering, profeselonal land surveying, landeoape architecture, and Interior design 
pertaining to construction, as defined by the laws of this state, aa well as lnoldental 
services that members of these professions and those In their employ may logically or 
Justlflably perform, lncludlng studies, Investigations, surveys, evaluations, consultatlone, 
planning, programming, conceptual designs, plans and specifications, cost estimates, 
lnepeotlone, construction management, shop drawing reviews, sample 
recommendations, preparation of operating and maintenance manuals, and other 
related services, except for professional services related to prefabricated steel for bridge 
purposes. 

54-44,7 .. 02. Appllcablllty .. Polley. Architect, engineer, and land surveying services 
must be procured ae provided In this chapter, It Is the policy of this state that all North 
Dakota state agencies shall negotiate contracts for services on the basis of 
demonstrated competence and qualification for t~e particular type of services required. 

54--44,7-03, Procurement procedures. 

1. Each using agency shall establish Its own architect, engineer, and land surveying 
services selection committee hereinafter referred to as the agency selection 
committee, which must be composed of those Individuals whom the agency head 
determines to be qualified to make an Informed decision as to the most competent 
and qualified firm for the proposed project. The h~ad of the using agency or his 
qualified, responsible· designee shall sit as a member of the agency selection 
committee for the purpose of coordinating and accountlng for the commlttee's work. 

2. The agency selection committee ls responsible for all of the following: 
a. Developing a description of the proposed project. 
b. Enumerating all required professional services for that project. 
o. Preparing a formal invitation to firms for submission of Information. The 

Invitation must Include, but not be limited to, the project title, the general scope of 
work 1 a description of all professional services required for that project, and the 
submission deadline, The Invitation or notice thereof must be published. Upon 
written requeRt, the agency shall also mall copies of the Invitation to any 
Interested party, The manner In which this must be published, the content of the 
publication, and the frequency of the publlcatlon, must be established by 
regulation of the agency selection committee. 

3. The date for submission of Information from Interested persons or firms In response 
to an Invitation must be not less than twenty-one days after publlcation of the 
Invitation. Interested architect, engineer, and land surveying persons or firms must 
be required to respond to the Invitation with the submission of the Information 
required in general services administration forms SF 264 and SF 255\ architect-



engineer related eervlcea questionnaire for apeclflo project, or such almllar 
Information as the agency selection committee may prescribe by rule, 

4. Following receipt of Information from all Interested pereone and firms, the agency 
selection committee shall hold Interviews with at least three persons or firms who 
have responded to the committee's advertisement and who are deemed moat 
qualified on the basis of Information avallable prior to the Interviews. If lees than 
three persona or firms have responded to the advertisement, the committee shall 
readvertlee or hold Interviews with those who did respor,d. The agency eelectlon 
committee's determination as to which will be Interviewed must be In writing and 
must be based upon Its review and evaluation of all submitted materials. The written 
report of the committee must specifically list the names of all persons and firms that 
responded to the advertisement and enumerate the reasons of the committee for 
selecting those to be Interviewed. This written report must be available to the public 
upon written request. The purpose of the Interviews must be to provide such further 
Information as may be required by the agency selection committee to fully acquaint 
Itself with the relative qualifications of the several Interested pt3rsons or firms. 

5. The agency aalectlon committee shall evaluate each of the persons or firms 
Interviewed on the basis of the following criteria: 

a. Past performance. 
b. The ablllty of professional personnel. 
c, Willingness to meet time and budget requirements. 
d, Location. 
e. Recent, current, and projected workloads of the persons or firms, 
f. Related experience on similar projects. 
g. Recent and current work for the agency. 

Based upon these evaluations, the agency selectlon committee shall select the three 
which, In Its judgment, are most qualified, ranking the three In priority order, The 
agency selection committee's report ranking the Interviewed persons or firms must 
be In writing and must Include data substantiating Its determinations, This data must 
be available to the public upon written request. 

6. The agency selection committee shall submit Its written report ranking the 
Interviewed persons or firms to the governing body of the using agency for Its 
evaluation and approval. When It is determined that the ranking report is final by the 
agency, written notification of the selection and order of preference must be 
Immediately sent to all of those that responded to the agency selection committee's 
Invitation to submit Information, 

7. The governing body of the using agency or Its deslgnee shall negotiate a contract for 
services with the most qualified person or firm, at a compensation which Is fair and 
reasonable to the state1 after notice of selection and ranking. Should the governing 
body Qf the using agency or Its deslgnee be unable to negotiate a satisfactory 
contract with this person or firm, negotiations must be formally terminated. 
Negotiations must commence In the same manner with the second and then the 
third most qualified until a satisfactory contract has been negotiated. If no agreement 



Is reached, three additional pttreone or firms In order of their competence and 
quallflcatlona must be oelected after consultation with the agency selection 
committee, and negotiations must be continued In the same manner until agreement 
Is reached. 

&4.+i. 7.04, Exceptlort, 

1. All state agencies &ficurlng architect, engineer, or land surveying services for 
projects for which the fees are estimated not to exceed ten thousand dollars may 
employ the architects, engineers, and land surveyors by direct negotiation and 
eelectlon, taking Into account all of the following: 
2. The nature of the project. 
3. Tho proximity of the architect, engineer, or land surveying services to the project. 
4, The capablllty of the architect, engineer, or land surveyor to produce the required 

services within a reasonable time. 
5. Past performance. 
6, Ability to meet project budget requirements. 
This procedure shall atlll follow state policy set forth above. 

I 

7. Fees paid pursuant to this section during the twelve-month period Immediately 
precedlny negotiation of the contract by any single state agency for professional 
services performed by any one architectural, engineering, or land surveying person 
or firm may not exceed twenty thousand dollars. All persons or firms seeking to 
render professional services pursuant to this sectlon shall furnish the state agency 
with which the firm Is negotiating a list of professional servlces1 Including the fees 
paid, performed for the state agency during the \welve months Immediately 
preceding the contract being negotiated. 

54-44.7-05, Splitting projects or services contracts prohibited, No using agency 
may separate service contracts or split or break projects for the purpose of 
circumventing the provisions of this chapter. 
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Renumber accordlngly 
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TESTIMONY OF J!FP ENGLESON 
Director, Investment• 

IN OPPOSITION TO 
House BILL 1126 

Senate Government and Veterans Attatre Committee 

March 2, 2001 

Section 2 of HB1126 contains language that requires the Office of Management and Budget 
(0MB) to develop and publish standards and guidelines for the procurement of contracts for 
services, This section also states that all state agencies muat comply with these standards and 
guldellnes, unless 0MB grants an exemption, or unless the standards and guidelines are dlreotly 
contrary to specific terms of a statute. The section also says that any standards and guidelines 
adopted would be administrative rules and must be adC1pted under chapter 2a .. 32, Although we 
understand why the legislature would be Interested In having the state develop standards and 
guldellnes for the procurement of contracts for services, we feel that HB1125, as r:urrently written, 
conflicts with the Board's fiduciary responsibilities under the State Constitution and current North 
Dakota law. 

Artlcle IX of the Constitution of North Dakota places responsibility for managing the state's 
permanent trust funds on the Board of University and School Lands, As a trustee, the Board has a 
fiduciary responslblllty to manage trust assets for the best Interests of the various beneficiaries. 
NDCC 15-01-02 gives the Land Board •~ull control" over the Investments, land and other assets of 
the permanent trusts, In order to fulfill Its responsibilities under the constitution and North Dakota 
law, the Land Board contracts for Investment management services, and other services, that 
cannot be performed In-house as efficiently or effectively as by outside firms. As currently written, 
HB1125 takes the Board's authority to enter Into these service contracts, and gives 
control of the contracting process to 0MB. 

Contracting for Investment services Is not the same as contracting for the purchase of goods. 
When purchasing Investment services, many factors, both tangible and Intangible, weigh Into our 
decisions. More often than not, price Is not the most Important criteria. When searching for 
Investment service, staff develop criteria that potential service providers must meet. Data Is 
analyzed, AFPs are reviewed and meetings are held with only those companies that best meet the 
established criteria. The entire process Is documented to ensure that a fair and Impartial decision 
has been made. 

At the present time, all service contracts entered Into by the Land Board must be approved by a 
representative of the Attorney Generals Office, Our attorney works with us to make sure we 
understand the language In the contracts and to make sure that trusts' Interests are being 
protected. The process used by the Land Board not only protects the Interests of the trust funds, It 
also gives us the flexlblllty we need to best manage the trust assets In an ever changing business 
world. 



HB 1tR6 
r,1t1m<my ol J•H Sngl11on 
s,n,to Ciov,mm,nt and v,,,,,n, AHalr, Oommlttoo 
March 2, 2001 

In the past, the Leglelature has recognized the Land Board's fiduciary reeponelbllltles and need for 
flexlblllty In managing the assets entrusted to It by exempting the Land Department from the 
administrative rulee proceee, If the Land Board Is required to follow administrative standards and 
guldellnes over which It has no control, Investment and other management decisions could be 
delayed, or prevented, potentially costing the permanent trusts millions In lost revenues, 

Ae I stated earlier, we understand why the legislature would want to develop standards and 
guldellnee that would help the etate better manage the many servlcas contracts entered Into by 
various agencies, In fact, we would gladly work with 0MB, and other agencies, to develop 
standards and guidelines that would help us better manage our service contracting procass, 
However, we believe that requiring the Land Board to follow standards and guidelines that It has 
no control over, Is not the answer, If guldellnes are going to be developed they should be just that; 
guidelines, not requirements. 

For the reasons outlined above, we respectfully request that you amend HB 1125 to either: 
• exempt the Board of University and School Lands from the provisions In this bill 
• make the standards and guidelines voluntary, rather than requirements 



Offlce of Management and Budget 
March 9, 2001 

PROPOSED LEGISLATIVE INTENT TO ENGROSSED HOUSE BILL 1125 

LEGISLATIVE INTENT. It is the intent of the fifty-seventh legjsJative 
assembJy that the Office of Management and Budget develop stundards and 
guldelines for the procurement of contracts for services, and if appropriate, submit 
a bill to the flfty .. eighth legislative assembly regarding those standards and 
guidelines. Agencies are encouraged to follow the standards and guidelines once 
they are made available by the Office of Management and Budget. 


