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Hearing Date January 19, 2001

Minutes: Chairman Earl Rennerfeldt, ¥ice Chair Jon Q. Nelson, Rep. Brekke, Rep. Drovdal,

Rep, Galvin, Rep, Keiser, Rep, Klein, Rep. Nottestad, Rep. Porter, Rep, Weiler, Rep. Hanson,

Rep. Kelsh, Rep. Solberg, Rep, Winrich,

Chairman Rennerfeldt: 1 will open the hearing on HB 1151, Clerk read the title, (title read) Iy
there anyone here to introduce HB 11517
Daie Frink - Interim State Engincer, State

[151. (see written testimony)

ter Commission: I am here today in support of HB

Vice Chair Nelgon: Dale, when you were acquiring the land tur the NAWS project, did you have
to use Quick Take authority?

Fiivh; Most of our experience is on ‘e SW Pipeline, we've used the Quick Take authority 14
times on SW Pipeline. That covers over 2050 miles of pipeline. Between Lake Sakakawea and
I2wlingor wi.' i s 84 miles we did not use this, When you get into rural areas, we have used it

14 timgs,
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‘hair Nelson: So you do have some history, although you try to the best of your ability to
come to an agreement before that, There is some history where you have had to use that in the
past. You feel it may be necessary?

Frink: We belicve it will be necessary.

Rep. Porter: During the last legislative session we were told about the problem with the Federal
Government, | was just wondering by removing them from the project, what is the risk or
liability that we could potentially have by going outside what they want, or why they slowed the
project down?

Frink: First of all the changes we made allow us to go cither way, we could have a Federal
project or we could have an all state project. In terms of the temporary outlet, we proposed an
environmental review, rather than a full blown environmental impact statement, There has been
some opposition, especially with the Tribes up there, we have not made a final decision on that,
There are those who feel we should do a full blown environmental impact stalement, The issue is
whether we could get an environmental impact statement approved, [ we would build it with
state funds, we could get by in certain situations with an environmental review,

Rep, Porter; 1f we do it without the Federal government and full blown environmental review,
are we risking any law suits or retribution from the Federal government by completing a project
they don’t approve of?

Frink: 7 think lawsuits are a distinct possibility, There are hugy issues with bills like these, It is
likely we wiil get tested.

Rep, Porters Wiitle T understand we need to get this done, | am not reald: going to oppose this
because of the potential of a taw suit, 1 just want ' on the record nnd apen, | think we have

wufted long enough to get this project done, T iw people aror  « Nevils Lake heve waited long
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cnough. In the media recently there have been reports that Spirit Lake Indian Reservation has
expanded and bought up some of the land between the end of Devils Lake and the start of Stump
Lake that is going to impede this project. What's going on with that?

Frink; The alighment that we chose for the temporary outlet has been chosen to avoid what we
felt were Federal permits required arcas. It is across the Spirit Lake Indian Reservation, We
attempted to avoid, with the channel, any Indian owned land, however we have recently received
a letter from BIA indicating that they don’t feel that we have totally avoided all Indian Jand. We
are still negotiating with the Tribes, We certuinly will continue to work with the Tribes on this
issuc,

Rep. Nottestad: Docs the Quick ‘Take authority we have, can we use it on the Indian Sovereign
Nation Land?

Frink; Yes, no guarantees on that one,

Rep, Kelsh: You correctly state that the Design Build Process is used a lot in private industry,
you also state you allow the Water Commission to use Design Build Process only on a portion of
this project. Can you point that out, where it can only be used on a portion?

Frink: We looked at that specific thing yesterday, | am going to ask our attorney to respond (o
that,

Julic Krenz - Attorney Generals Office representing State Water Comvnission: The way we
interpret that, the right to use that is discretionary, that we could use it on all or a portion of the
project. The authority is discretionary. On the Sovereign Lands question, it is not the state law
that gives you the right to use Eminent Domain Law on the Reservation, it's Federal law that

says you can cohcdemn land on the reservation under the state law, It is because of the Federal

Law,
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Rep. Winrich; 1t is my understanding that the studies that have been conducted by the Corps of

Engincers is that the temporary outlet cannot move enough water to refieve the flooding on
Devils Lake, can you claborate on that?

Frink: The Devils Lake Outlet will have to meet the water quality requirements downstream and
that would include the treaty we have with Canada, There are times when you would not be able
to use that outlet, On average we would take abokm a foot off the lake, but there arc times we
would not be able to pump because of water quality concerns, On average, one foot per year is
what we could take off, Over the long term it can take off several feet.

Rep, Winrich: Since 1993, how much has the lake risen?

Frink; The lake has risen 23 feet since 1993,

Rep, Winrich: So that is about three feet per year,

Frink: Yes, this outlet is not going to keep the lauke stable. What we are trying to do is come up
with an alternative that will at least slow down the rise. If the lake was 3-4 feet lower today,
Devils Luake arca would be much better off than we are today.

Chairman Rennerfeldt: Any further questions of the committee? Anyone else here care to testify
in fuvor of this bill?

Joe Belter - Chairman of the Ramsey Co. Commission: [ have been very involved in this process
and would like to give you a short visunl overview of the Devils Lake arca, Anything we can
take off that lake will be a help for us. Every foot of rise is un additional 25 million dollars in
additional damage, We are spending 35 million again this year on the 1oad system, We have to
consider ralsing the dike that protects the city, It would be 4 tremendous loss to the state to lose
our community of 7500 people. The econumy is tight and will get tighter as lands flood, We need

to continue to support HB 1151, (Visual display, refer to USGS brochure and map,)
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Rep, Hanson: What’s the present level of lake now?

Belfer: 1446.1 R,

Rep, Hanson: If we put a temporary outlet in, what would that lower to,

Belfer: We could take approximately a foot off the luke cach year, our inflows would offset that,
but perhaps we could start to maintain a little, Had we been able to do that four years ago the
lake would be four feet lower today and we could have saved about 100 million dollars in
expenses and cut out a lot of pain and sutfering,

Rep. Winrich: One of the design criteria for dikes in Grand Forks is that they are designed so

they don’t affect the water profile so other communitics downstream are not atfected. 1s that a
design criteria for this project?

Belfer; Our situation is different from Grand Forks, we have no flow, our dikes are in place, they
will continue to have 22 feet of water against them and also the Corp. did a study, if the dikes
were not there, the lake would only be 2 inches lower than it is today. We are not spreading water
over u lot of geography but we are spreading water over a lot of real estate,

Vice Chuir Nelson: You mentioned that for every foot of rise that is 25 million dollar economic

factor, does that consider the loss in the upper basin and surrounding arcas, specifically the Joss
of a rail line, the CP Line that is impacting the elevators ability to do business and the possible
loss of the Burlington Line, is that in the considerution?

Belfer: It is just a ballpark figure we use. When [ say we, [ mean the State, Federal and Local
government, 61/2 million dollars trying to keep that rail line open for the elevators to operate, |
have been talking to the Burlington Northern Santa Fee line about Churchs Ferry, They are

talking about a 12 ft, Raise in the grade there, First of all we need to do something about the
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clevators. If we raisc the rail cars, they would be higher than the Joad spout. We just use that for a

number,

Vice Chair Nelson; Would it be fair to speculate, at least as the lake increases in size, because of

the spreading factor that 25 million would a conservative estimate,

Belfer: [agree with that, One number we cannot get a handle on is economic lost. ‘There is land
that is nonproductive, I the lake rises to 1460 feet, 180,000 acres of prime land are covered.
FEMA currently is working with thie countics trying to put in a rigid flood plane ordinance that
will not allow a farmer 10 miles away to build a roont on his house. That is how critical this
thing is getting up there,

Rep. Galvin: You mentioned at some point that there would be a natural overflow and erosion
then would oceur.

Belfer: ‘That is out of Stump Lake, where the outflow would be, The 1460 clevation is right there,
(sce map). It is soil and not clay.

Rep, Galvin: | guess what's not clear in my mind is why this would not be an advantage to have
that natural crosion?

Belfer; Because it would throw such a thrust of water on communities downstream, depending
on how hard it came in, 1f it comes in gently it will go out gently. If we have a stornt [ike we had
in Grand Forks County, then it’s going to go out very rapidly.

Rep, Winrich; You mentioned the FEMA restrictions on building that exist, As | understand it,
those restrictions exist unless you have a federally approved flood control project, What are the
implications of doing this as a state projeet. Do residents still have to pay higher flood insurance?
Belfer: We have zoning in our basin, depending on where you live, the different premiums for

flood insurance, and 1 we can get some sort of stabilization and the Corp. could certify that the
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lake would not get over a certain elevation, then the restrictions <ould be removed. By passing
this ordinance, we are the only flood plan designee in the US with such stringent regulations, We
are negotiating with those people on that. The flood plane insurance would not change a lot,

Chairman Rennerfeldt: Any further guestions of the committec?.

Rep. Porter: Could we have Mr, Frink come back up? Mr. Frink, there’s a couple of numbers |
missed as we were going along here, At what clevation does Devils Lake naturally drain into
Stump Lake?

Erink: The overflow right now is 1446.5. 11 naturally overflows (o the Sheyenne River in the
1458 -1460 range.

Rep, Porter: 1 guess as the presentation was going along, fong term wise, the bridges are all being
built at 1446.5. Is there any reason why they aren’t being built a little higher so we don’t have to
build them twice?

Erink: I think Joe was 10 feet off on that one. The bridges are 1464.5, at least 10 feet higher than
the lake.

Don Flynn - Vice Chairman of the Southwest Water Authority: | come today to speak in favor of

HB 1151, (see written testimony),

Chairman Rennerfeldt: Anyone have any questions? Anyone else care to testify in favor of HIB
1151, if not is there any opposition to HB 11517

Donald Vig - Member of The People to Save the Sheyenne, Valley City, ND: It gives me no

great pleasure to testify in opposition to this bill, The people in Devils Lake and Eastern NI

have suffered greatly in the past 7 years, We feel for them, My main objection is that we are
dealing with expectations and possibilities rather than with facts, The Sheyenne River, my main

concern, Is a slow meandering river, When Bald Hill dam was built it abso:bed 43 river miles
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into 27 miles of lake. The Bald Hill Dam was said to be able to absorb any flooding coming from
Devils Lake, it is essentially a pass through structure. One that whatever comes into the lake
must come out of the lake. [t's capabilities with new improvements could hold some additional
water, But both the problems with additional flooding as a result of an outlet would not do
anything to the people upstream from the Bald Hill Dam. The expectations for tnereased flooding,
we've experienced since 1993, July 14, 1993 an [ inch rain took place in which people were
called upon to sandbag, Those kinds of situations cannot Bald Hill Dam alleviate, but the
increased flow from an outlet would exacerbate, Another point - there might be this huge wall of
water coming down if the Devils Lake/Stumyp Lake would experience an event like this and
would wash out the Toman Coulee. The study that was done by the Corp. Of Engineers 10 come
up with the figure of 12,500 cu, Ft. Per second discharge. There would be a surge or a 6 1. Rise
that would wash out the Toman Coulee. How this surge would occur is unknown, There are no
trees or bridges to hold an ice flow. Nothing to hold back the water and then at certain times
breaks through, Fargo needs water, u 6 year study by the Burcau of Rectamation shows no
shortage of water, unless the population doubles to 192,000 and four new corn plants are built
and a 1930’s drought occurs. These three things need to occur at the sume time in order for a
shortage of water to occur. Grand Forks would still not have a shortage. The cost of treatment for
Devils Lake water into n municipal situation would be extremely expensive for them, Valley City
and Devils Lake are the same in population, The tax collections for Devils Lake fs twice that of
Valley City, The economics of the Devils Lake area are different than they are for Valley City,
They compare to Jamestowt, a city twice the size, The cconomie activity is high there for the
populution size, This is due to the incrense in recreation that the lake has provided, Some of the

things left out from the State Water Commission Bill Is that it does not address the stake holders
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down stream as it does for the people in Devils Lake. The people in the Boundary Waters Treaty
are not being addressed. This is not a problem just for Devils Lake, It goes beyond my territory
near Burmes County. 1t would be advisable that these things bear repeating. There was a
preliminary NEPA study done and a need for another 6 million dollars appropriated o finish it,
The preliminary report was a study of the environmental impacts of an outlet between Devils
Lake and Cooperstown, 1 have not seen that report. We require scientific reports for decision
making done on basis of facts, not expectations and probability, Mr. Frink mentioned they don't
fee! receiving a permit under NEPA is possible. That to me scems dangerous. (reads paragraph
from Council on Environmertal Quality under the purposc of NEPA). You need facts before
doing action on HB 1151,

Chairman Rennerfeldt; Any questions?

Vige Chair Nelson; Do you live udjacent to the river?

Vig: No, 1 live 8 miles west, northwest of Valley City.

Vice Chair Nelson: In your testimony you talked about the flows the river could handle under a
full condition. You talked about the lack of your trust of Corp, Of Engincers study. You said we
need hard documentation, if' T am understanding this correctly, the hord documentation would not
be in the Corp, of Engincer study. What would you consider would be hard documentation of a
hard spill over at Stump Lake.

Vig: 1 don’t know who wanted this surge, or why this surge was placed on the modeling of that
study, It scems foreign to mie that a saddle shaped valley as is the Toman Coulee have some way
of amassing six feet of water and then be released for that washing out to oceur, I am not
questioning the Corps. Capability, how or why some condition of a model was put in place is

what 1 do question, Like any scientific equation, it’s just a statement, Depending on what is in
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the front of the equal gives you the end result. It seems odd to me that somebody would request a
surge on that lake level, The state geologist has done some core sampling in that Tolna outlet, the
most of which they could find was a six inch layer of silt. We know in the past 10.000 years the
Lake has overflowed naturally into the Sheyenne, three or four times, H there would have been o
surge or a washout at the Tolna Coulee they would have found some cvidence of'it,

Yice Chair Nelson: Do you offer some documentation's more reliable than these, 1 so, could you
get that (o the committee?

Vig: [ don’t have any studies. | just question the way in which thiat is being used.

Vice Chair Nelson: One other question, in your study of the taxable sules of the City of Devils

Lake was the sales tax revenues trending up ot did you just take a snapshot of where it is in
relation to Jamestown without looking at the effect of the water in the last 8 years,
Vig: [ believe it was 1998 {igures, they had been trending upwards, for all of ND.

Vice Chair Nelson: At the same rate as surrounding arcas, Do you have any information about

that?
Vig: I didn’t look at that,

irman Rennerfeldt; Any further questions? In the event of running out time, how many
people are here to speak in opposition to this bill, T will have to limit you to § minutes per
testimony and new information only.
Richard Betting - People to Save the Shevenne; (see writien testimony),
Chafrman Rennerfeldl; Any questions of the committee? 1f not, anyone else care to testify?
Carol Two Engleg: Today [ am speaking to you about Spitit Lake, obviously there is a problem,

but the problem is man-made. | speak from a spiritual center, the lake is essential to that spiritual

center, 1 did not exactly pick up my pipe with enthusiosm, 1 am taking an unpopular stand, 1t's
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my job. | don’t have a choice, That lake is not Devils’ anything, it is Spirit Lake. [t is a spiritual
lake of the Sioux Nation, The is a living being, The lake and 1 are intimately connected. The
Lake and anything to do with water is a female thing, My people are all relatives, The man
before me spoke of the upper basin water storage., Everyone is talking about putting in a outlet,
but not talking about stopping the flow in, 1f you poke a hole in the lake you poke a hole in our
people too. Our traditional teaching is that there is a line around the lake, if you build your house
within that line, you will lose your house. The bill refers to doing things in a way that would
cause us spiritual and physical pain. 1 wish that you would consider more than the dow hill end
of the lake,

William Moore - The People to Save the Sheyenne: (See written testimony).

Chairman Rennerfeldt: Any committee questions”? We will extend this to 11:30 and hear one
. mote testimony and then colleet writlen testimony if you have it.

Thelma Paulson - Peterson Coulee Outlet Assn.: (Sce written testimony).

Chairman Renunerfeldt: Any questions from the committee? | will have to cut it off here, if you
like to sign the register or submit testimony we won't act on this bill right away and give you a

chance to have your voice heard. With that I will close the hearing on HB 151,
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Minutes: [
Chainnan Eerl Rennerfeldt, Viee Chair Jon O, Nelson, Rep. Brekke, Rep, DeKrey, Rep, Drovdal,

Rep, Galyin, Rep. Keiser, Rep, Klein, Rep. Nottestad, Rep. Porter, Rep, Weiler, Rep. Fanson,

Rep, Kelsh, Rep. Solberg, Rep. Winrich,

Chairman Rennerfeldt: T will call the Natural Resources Committee to order. Let's take a Jook al
HB 1151, the Devils Lake Bill, That has to go to appropriations. | have amendments for it, What
the amendments do i removes the interest from the bill, It would remove it from page 1, line 3

and §, The Water Development Trust Fund is removed,

Rep. Drovdal: I move the amendments,

Vice Clair Nelson: | second,
Chairman Rennerfeldt: So 1 take it the money would into the general fund instead of back into

the Water Trust Fund?
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Yice Chair Nelson: As we are looking at this, in the Governor’s budget this interest money was
included In his budget, so If we leave this money in the bill, there's another $200,000 hit to the
stite general fund budget, so that is what this simendment does, it mirrors what the Governor is
already proposing fn his budget. There doesn’t seem 1o be any disagreement from those involved.
That is the purpose of this amendmont,

Rep. Keiser: I would like clarification, The amendment says remove line 8-15, That takes out all
of that section, not just the new language, and that includes the 45% of the total annual transfer
from the ‘Tobacco Settlement Trust Fund.

(some discussion)

Rep, Winrich: If you take out all of those lines, we are not amending the Century Code, Scection |
is an amendment to the Century Code, and if we take that out this bill doesn’t amend the Century
Code in that particular section. (more discussion)

Rep. Keiser: Typically when we get a bill, the underlined pottion of the bill, that language is
being added, the other language there is existing language. So we are taking out the 45%.

Rep. DeKrey: This bill is matched up with the Century Code afterwards there will be nothing left
so they won't touch that section.

(more discussion)

Vice Chair Nelson; In subsection 3, it does identify the 45% of the annual transfers that go into
this fund, It is still in there as I would read it.

Chairman Rennerfeldt; Do we need to clarify that? Do you want to hold it up? I have a do pass

and a second on the amendment. All in favor say Aye? Opposed? Amendment carries. We have

HB 1151 before us as amended,

Vice Chair Nelson: I move a Do Pass as amended.
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. Rep, Porter: | second,

Chairman Rennerfeldt; Any turther discussion? I no further discussion, call the roll,

MOTION FOR A DO PASS AS AMEND®2

YES, 18 NO,0

CARRIED BY REP. BREKKE




FISCAL NOTE

Requested by Leglslative Council
02/06/2001

Bill/Resolution No.:

Amendment to: HB 1181

1A. State fiscal effect: /dantify the state fiscal effect and the fiscal effect on agency appropriations

compared ta lunding levels and appropriations anticivated under current law.
1999-2001 Blennium 2001-2003 Biennlum 2003-2006 Blennium

General Fund | Other Funds [Generai Fund| Other Funds [General Fund| Other Funds
Roveniies I
Expenditures - ' T
Appropriations _ . e

1B, County, city, and school distriot fiscal effect: /dentify the fiscal effect on the appropriate political
subdivision,

1999-2001 Bienniun 2001-2003 Biennium 2003-2006 Biennium
School School “|” " School
Counties Citles Districts Countles Citles Districts Counties Citles Mplstrlc!gm

2. Narrative: /daentify the aspects of the meoasure which cause fiscal impact and include any commernts
relevant to your analysis.

The ammended version of HB 1151 has removed the provision for interest carned on funds in the Water
Development Trust Fund to be deposited into that fund, With the removal of that provision this bill has no

fiscal impact.

3. State fiscal effeot detail: For information shown under state fiscal effect in 14, please.

A. Revenues; Explain the ravenue amounts, Provide detall, when appropriate, for each rovenue type

and fund affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each
agency, line item, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain tre appropriation amounts,
on the bfennial appropriation for each agency and fund affected and any amounts included in the

executive budget. Indicate the relationship between the amounts shown for expenditures and
appropriations.

Provide detall, when appropriate, of the effect

ame: Dale Frink gency: State Water Commission

S S

. Ehone Number: 328-4941 T Date i'repared: 02/07/2001

PEpso




REVISION

BllifResolution No..

Amendment to:

FISCAL NOTE

Requested by Legislative Council

HB 1161

01/11/2001

1A. State flscal effeot: /dentify the state fiscal effact and the fiscal effoct on agoncy appropriations

compared to funding levels and appropriations anticipated under current law.

1988.2001 Bisnnlum 2001-2003 Blennilum 2003.2008 Biennium
General Fund [ Other Funds {General Fund| Other Funds |General Fund| Other Funds
Kevenues ($323,000 $323,0001 ($900,000}) $000,000) ($500.000f  $500,004
[Expenditures T T
Approprlations | | | 11" T
1B. County, olty, and school district fiscal effect: /dentify the fiscal effoct an the appropriate political
subdivision,
B 1999-2001 Biennium 2001-2003 Biennium 2003-2006 Blennlum
School School | "School
Countles Citles Districts | Counties Cities Distriots Counties Cities Districts

2. Narrative: /dentify the aspects of the measure which cause fiscal impact and include any conunents
refevant to your analysis.

HB 1151 directs that interest earned on moneys in the Water Development Trust Fund
(WDTF) must remain in the fund. Interest earned on money in the WDTF currently accrues
to the General Fund. SB 2029 directs that the interest carned in the WDTF should be
deposited in the Community Health Trust Fund. Therefore, SB 2029 and HB 1151 are in
conflict. The amount of interest carned is highly dependent on the rate of expenditures out of
the WDTF. The Executive Recommendation assumes that the Water Commission's
operations expenditures ($10.1 million) would be taken from the WDTF, If the Water
Commission's operations are funded from the WDTF, the estimate of interest earned is
$900,000. If the Water Commission's operations are funded from the General Fund, the
estimate of interest earned is $1.4 million, The fiscal impact of HB 1151 all relates to the
interest in the WDTF, The other section of HB 1151 does not have a fiscal impact,

3. State fiscal effect detail: For information shown under state fiscal effact in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type
and fund affected and any amounts included in the executive budget.




All calculations were based on a 5.5 percent average interest rate and assumes the WD'T'F
would be drawn down to the $3-$5 million range in the 2001-2003 biennium before new
bonds would be issued. Interest carned afler July 1, 2003, would be less because of o lower
average balance in the WDTF,

B. Expenditures: Explain the expenditure amounts. Provide detull, when appropriate, for each
agency, line item, and fund affected and the number of FTE positions atfected.

C. Appropriations: Explain the appropriation amounts.  Provide detall, when appropriate, of the offect
on the blennial appropriation for each agency and fund affected and any amounts included in the
executive budget. Indicate the relationship between the amounts shown for exponditures and

appropriations,

Name: Dale Frink Agenocy: Water Commission
Phone Number: 328-4941 Date Prepared: 01/12/2001




. FISCAL NOTE
Requested by Legislative Counoll
12/26/2000

BilResolutlon No.: HB 1161

Amondment {o:

1A, Stute flscal effect: /dentify the state fiscal effect and the fiscal elfoct an agency appropriations compared
to funding levels and appropriations anticipated under current law.

1909-2001 Biennium 2001-2003 Blennium 2003-2006 Biennium |
General Fund| Other Funds [General Fund[Other Funds [General Fund| Other Funds |
Revenues ($900,000) ($500,000§ ]
xpenditures o ]
Appropalons - —]
1B. County, oity, and school distriot fiscal effect: /dentify the fiscal effect on the appropriate political
subdivision,
1999-2001 Blennlum 2001-2003 Blennium | 2003-2006 Biennlum
School - School T School
Countles Cities Districts | Counties Cities Districts | Countles Citles Districts

Narrative: /dentify the aspects of the measure which cause fiscal impact and include any comments relevant
your analysis.

HB 1151 directs that Interest earned on moneys in the Water Development Trust Fund (WDTF) must remain in the fund.
Interest earned on money In the WDTF currently accrues to the General Fund. SB 2029 directs that the interest earned
In the WDTF should be deposited In the Community Health Trust Fund. Therefore, SB 2028 and HB 1151 are in
conflict. The amount of Interest earned Is highly dependent on the rate of expenditures out of the WDTF. The Exectitive
Recommendation assumes that the Water Commission's operations expenditures ($10.1 million) would be taken from
the WDTF. If the Water Commission's operations are funded from the WDTF, the estimate of interest earned Is
$900,000. If the Water Commission's operalions are funded from the General Fund, the estimale of intersst earned is
$1.4 mlllion. The fiscal impact of HB 1151 all relates to the Interest in the WOTF. The other section of HB 1151 does

not have a fiscal impact.

3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

All calculations were based on a 5.5 percent average Interest rate and assumes the WDTF would be drawn down to the
$3-$5 milllon range before new bonds would be Issued. Interest earned after July 1, 2003, would be less because of a

lower average balance In the WDTF.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
item, and fund affected and the number of FTE positions affected.




the biennial appropriation for each agency and fund allectod and any amounts included in the execulive

C. Appropriationts  Explain the appropriation amounts.  Pruvide detail, when appropriate, ol the effect on
. budget. Indicate the relationship betweon the amounts shown for expenditures und appropriations.

ame: "Dale Frink_ Agenoy: Water Comnyission T
hone Number: 328-4941 Date Prepared: 12/27/2000 -
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. PROPOSED AMENDMENTS TO HOUBR BILL NO. 1151

Page 1, line 3, remove ugubseotion 3 of section 54-27-28,"
Page 1, line O, remove “funds deposited in the water dovolopment trust fund and”
Page 1, romove lines 8 through 10

Renumber accordingly




18202.0101 Prepared by the Leglsiative Council staff for \/ﬁ'
Title. 0200 Representative Rennerfeld! /o {
January 26, 2001 Q/ =

e 7870, HBLLIL bsection 3 of setion B4 WTIRA RESOURGES 02/04/01

Page 1, llne 5, remove "funds deposited In the water development trust fund and"
Page 1, remove lines 8 through 16

Renumber accordingly

Page No. 1 18202.0101
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2001 HQUSE STANDING COMMITTEE ROLL CALL YOTES
BILL/RESOLUTION NO. |(&

House  Natural Resources Commitice

Lubcommitteo on
or
Conference Commitieo

Legislative Council Amendment Number
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Py Telaen by pr Ppiteo ]

Representatives Yes | No Representatives Yes | No

Earl Rennerfeldt - Chairman v Lyle Hanson vV
. Jon O. Nelson - Vice Chairman v’ Scot Kelsh v

Curtis E. Brekke v Lonnic B, Winrich ]

Duane DeKrey v’ Dorvan Solberg L’

David Drovdal v |

Pat Galvin v’

George Keiser v’

Frank Klein v

Darrell D. Nottestad v

Todd Portsr vV

Dave Wetler T

Total (Yes) / 6’. No 0

Absent
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. If the vote is on an amendment, brieily indicate intent:




REPORT OF BTANDING COMMITTEE (410 Module No: HR-20-2323

February 8, 2001 8:29 a.m. Carrier: Brekke
insert LC: 18202.0101 Title: .0200

REPORT OF STANDING COMMITTEE
HB 11F1: Natural Resources Committee (Rep. Rennerfeldt, Chalrman) recommends
AMENDMENTS AS FOLLOWS and when so amendsd, recommends DO PASS
(16 YEAS, 0 NAYS, ABSENT AND NOT VOTING). HB 1161 was placed on the Sixth

order on the calendar.
Page 1, line 3, remove "subsection 3 of sectlon 54-27-25,"
Page 1, line B, remove "funds deposited in the water development trust fund and”
Page 1, remove lines 8 through 16

Renumber accordingly

(2) DESK, (3) COMM Page No. 1 HA-20-2323
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2001 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1151
Senate Natural Resources Committee
Q) Conference Commitice

Hearing Date 3-1-01

Mcté.t"“ﬁm,_i R

Tape Number Side A [ Side B
_ | X L 89-end
. X Start--199
3-16-01 | X 309 -end
: Start - 1.8

2 KN |
Committee Clerk Signature L J{Mm’/ Q;};@MQ«/
7 ,/
Minutes: v

SENATOR FISCHER opened the hearing on HB 1151,

DALE FRINK, Interim State Engincer of the Statc Water Commission presented HB 1151, A

BILL RELATING TO THE CONSTRUCTION AND BONDING OF A DEVIL'S LAKE

OUTLET. (Sce attached testimony),

SENATOR KELSH asked for explanation of the difference between a "quick take" and a

"eminent domain".

DALE FRINK explained that "eminent domain" is in the court system . With "quick take” the

process is to contact the owner at least three times in 30 days to negotiate an agreement. If an

agreement can't be reached a deposit of the offer is made with the clerk of court and access is

taken to the property. If appealed it will go to court and the issuc becomes the amount of

payment,




Pugo 2

Sunute Natural Resources Commilitee
Bill/Resolution Number HB 1151
Hearing Date 3-1-01

SENATOR TRAYNOR asked if there has been contact with the Minnesota Department of
Natural Resources because they have submitted testimony by fax,

DALE FRINK said that to the best of his knowledge they never had,

SENATOR TRAYNOR asked if a specific location for the outlet has been decided.

DALE FRINK answered that there several proposals along from the cast to the west,

JOE BELFORD, chairman of the Ramsey County Commission, testified in support of HB 1151,
He also had a video presentation, (See attached testimony)

RICK LAFLEUR, a resident of Devil's Lake testified in support of HI3 1151, He is deeply
concerned about his commenity and state. He feels there are two choices of either a controlled
outlet or an uncontrolled outlet, He thinks that the corps numbers are erroncous and that they
should look at Devil's Lake contributing to the Sheyenne River and what the true natural outlet is
with the crosion element, The outlet path is very unstable and this should be considered. There
will be no control with a natural overflow and who will be responsible for the disaster,
Something needs to be done now to avoid this disaster in the making,

JOE BELFORD wanted in introduce all the people from the Devil's Lake community in support
of HB 1151,

MIKE DYWER, representing the North Dakota Water Coalition and the North Dakota Water
Users and testified in support of HB 1151, He commented this one of North Dakota's highest
priorities in the water scheme.

DALE YR, a member of the Peterson Coulee Association testified in opposition of HB 1151,

(See attached testimony). He asked the Committee to use common sense and work on the east

end of Devil's Lake for an outlet,
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Senate Natural Resources Committee
Bill/Resolution Number HB 1151
Hearing Date 3-1-01

SENATOR FISCHER asked if he has considered the water quality of the east end verses the west
end for drainage and that the east end drainage of the lake would be in violation of the
international treaties,

DALE YRI said he was well aware of that fact, but the lade was going to naturally drain that way

anyway solids would be washed away with the drainage,

THELMA PAULSON representing the Peterson Coulec Outlet Association testified in
opposition to HB 1151 (See attached testimony).

Written testimony was presented by MIKE DONAHUE, representing the North Dakota Wildlife
Federation, opposing HB 1151 unless it was amended (Sce attached testimony)

SENATOR FISCHER closed the hearing on HB 1151,

MARCH 16, 2001
SENATOR FISCHER reopened the discussion on HB 1151,

Anmendments from Rep. Kelsh were discussed which does not seem to fit totally with the original

ot the engrossed vetsion of the bill.

SENATOR TRAYNOR stated that if HB 1468 is amended by the commiittee it may be lost if its

returned to the house, Perhaps the water commission can include this amendment in their work,
SENATOR TRAYNOR. made a motion for a "DO PASS" of HB 1468,

SENATOR EVERY_ :ccond the motion.
SENATOR FISCHER called for a roll vote of HB 1468 indicating 7 YAYS, O NAYS, AND

0 ABSENT OR NOT VOTING,
SENATOR TRAYNOR. will carry HB 1468,




18202.0201 Prepared by the Legislative Council staft for

Title. Representative S. Kelsh
March 1, 2001

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1151

Page 2, line 1 1'. lreplatcei"M_ay_l_ﬁes',Aa._wnsm_u " with MLIH_Q\LQL%QEMLIQDQILM
competitive bidding process to construct the outlet, If the commission™

Page 2, line 21, after the comma insert “however, the commission may issue”

Renumber accordingly

Page No. 1 18202.0201




Date: 3" 1601
Roll Call Vote #: /

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTIONNO. |/)57/

Senatt NATURAL RESOURCES - Committee
Subcommittee on
or
Conference Committee
Legislative Council Amendment Number
Action Taken DA’ ?&S o
Motion Made By Seconded ~
%@Mu\. By : (%fe’?/‘
T g
Senators B Yes | No Senators Yes | No
Sen. Thomas Fischer, Chairman o Sen. Michael A. Every [
Sen. Ben Tollefson, Vice Chair, e Sen. Jerome Kelsh P
Sen. Randel Christmann [
Sen. Layton Freborg v
Sen, John T, Traynor e
Total  (Yes) - No -
[4
Absent £
Floor Assignment ‘4ﬂ ’&z;fmm

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMNTEE (410) Module No: SR-46-5840

March 16, 2001 12:49 p.m. Carrier: Traynor
Insert LC:. Title:.

REPORT OF STANDING COMMITTEE

. HB 1151, as engrossed: Natural Resources Committee (Sen. Fischer, Chairman)
recommends DO PASS (7 YEAS, 0NAYS, 0ABSENT AND NOT VOTING).

Engrossed HB 1151 was placed on the Fourteenth order on the calendar.
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L'm #illiam Monre from Rocers and a member of the People to 3ave
the Sheyenrie,

vir. Chalrman and memoers of the committee, I aprpreciate the

‘opportunity to speak in oppogsttion to House 3111 1151. As_membars
of this-committesyou-have the obligatiton—to-geriousty-consider
.all of-the-testimony—on-this.bill and _the-possible--impacte—tt-will
have-en—the—states natural resources.

I do not believe this should be c¢considered as an emergency
measure anymore than the high water in Devils Lake is an emergency.
One of the reasorsthis bill 1s before you today 1s because the
promoters of an outlet have tried to push it through congress as
an emergency to clrcumvent meeting the requirements of NEPA and
avoldd completing anEIS.

fhis bill is an attempt to push ahead at full speed and damn
the torpedos., A problem with thisiﬁhat many of the torpedos are
not even known, The only way to find what the impacts of an ocutlet
will be 1s to complete a full envionmental impact statement. This
blll does not even mention NEFA or an EIS for an outlet from Devils
Lake to the Sheyenne,.

Why are the outlet promoters trying to avoid an EIS??

Could it be that they are afrald of the results??

The reasons—for-sopduecting-a—full—Efdare—togather-data to
determine the impaets—evaluate—thisdinformation-to_see i1f the
project 18 ns-tifted-and to examine-alternatives, ' To date 1ittle
data 18 avallable on the Sheyenne River and many studies are needed.
It 18 known that the Sheyenne River and downstream will be
negatively impacted, but to what extent is not known. Federél
legldation has been passed to appropriate money to complete an EIS,

Corps 2001 budget = JF Brliewy Sraty  dwurs  Roliow SADIan &V VI Ro LMD
Sun July i, 2000 LA v Mot 1oy Yo clpar v 1

Why is the state in such a rush to forze ahead with an outlet when

the Corps of Engineers is working on an EIS?? If it will cost

the Corps several million deollars to conduct the EIS how can the

state consider starting an outlet until the studies are completed??
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I'ne Sheyenne River is a valudble natural resouce and deserves
protection.

Some of the negative impacts otr'adding increasei volumes of
lower quality water can he quantifted and have a dollar value,
Many of the 1mp@ts such as bank erosion, harn to the fishery and
aestheticrdegradation carnot be quantified or compensated.
Sectlion 4<7a(1) of this bill is very vague in damages., Addressing
damages is meaningless unless something is 1s done about them,

There is no evidence that an outlet would be significant in
lowering the level of Devils Lake. The optomistic figures being
given do not take into consideration that an outlet could not
operate at full capacity much of the time.

If the guidelines are honored and water quality standards
are met, an outlet could only operate at full capacity under ideal
conditions, If the river is too high water cannot be added and 1if
it is too low, lower quality water cannot be added because it
can't be diluted enough to meet quality standards. Thus the impact
on lake level could be from a few inches to zero, proba?y ¢closer
't:o z2ero., « L S?Ro iy DSALRMy p,m ‘r;z.) ! roob fHevrw Tiview

i PATL WAV oMM )L

A flow of 300efs is not a lot of water in a lake of over
100,000 acres, but would have a large impact on a small winding
river that often has flows of less than 100 ofs.

. If the guidlines are not followed the Sheyenne would become

a drainage ditch,

I urge you to defeat this bill and walt until the Corps of

Engineers complete and analyze the EIS.

AR LIt THa




Testimony: For House Bill Number 1151
Construction of a Devils Lake outlet

From: Peterson Coulee Outlet Association
Thelma Paulson, Chairperson

Date: January 19, 2001

Hello, my name is Thelma Paulson and I represent the Peterson
Coulee Outlet Association., Our association is a non-profit
corporation that was formed because of concerns about the impacts
from the proposed Peterson Counlee Outlet Project. Our members are
farmers along the route of the proposed Peterson Coulee QOutlet
Pooject, and other members are concerned citizens from Benson and

Ramsey Counties.

BACKGROUND INFORMATION

In 1998, we first learned about some proposed outlet projects
that would drain water from Devils Lake. At that time there was
very little information available about the project. So we formed
our association to obtain more information, relating to our
concerns about the impacts from the project.

The state had an ambitious goal to construct the outlet project
in a very short time. By simply “declaring” that there was an
emergency, they thought they could proceed with minimal
investigation of alternatives and consideration of impacts, and
minimal compliance with the requirements of the National

Environmental Policy Act (NEPA),

Because of the very short timetable for the project, we reasoned
that were better able to deal with the project as a group rather
than as individuals, But even as a group, it was very difficult
to obtain information and respond to project activities in a
timely manner. We did the best we could by giving up large
amounts of time in between farm work and nther activities.

Initially our members were open minded and willing to consider an
outlet project. But as they learned more about the proposed
project, and the politics involved in the whole process, their
viewpoints changed considerably. Theylearned not just about the
proposed outlet, but about the entire Devils Lake flooding

gsituation,
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The feasibility study for the project was being carried out by
the US Army Corps Of Englineers (USACOE), with the ND State Water
Commission (NDSWC) as the project sponsor. This was the first
experience for most of us in dealing with state and federal
agenclies. In our dealings with the USACOE we were always treated
with respect, and obtained the information we requested,

although not always in a timely manner.

However, we do not have many kind words to say about our dealings
with the NDSWC. We were seldom treated with respect and dignity.
When we talked to them over the phone or in person, we got the
impression that they thought that we did not know anything
because we were farmers. In thelr news stories to the media, they
would not even acknowledge that we had an organized association,
and would not use the name of the association. Instead, we were
just referred to as some farmers along the route of the proposed
outlet project. They frequently distorted information that they
had obtained from us when reporting it to the media.

In one instance, as chairperson I had agreed to set up a meeting
with the NDSWC to discuss Right Of Entry Agreements. After
spending 2 days calling all of the members to set up the meeting,
I was informed by the NDSWC that they had already selected a time
and placel!!! How disrespectful can an agency get? They obviously
didn’t care if they communicated with us at all, it was just
another checklist item to complete. And there were numerous other
instances like this. Before dealing with this project, we as
farmers would never have believed that a state agency could treat
the public so arrogantly and disrespectfully, unless we had
experienced 1t firsthand! And I think it is this same arrogance
that 1s reflected in the content and wording of this bill that we
are discussing today. We include this in our testimony here today
because we want to inform the legislature about how thelr state

agencies actually conduct business.

GOOD PUBLIC PROJECTS

In 1998, our assoclation was pleased to see that the initial
funding appropriation for the outlet feasibility study from
Congress had a requirement regarding the outcome of the study. To
be eligible to be funded as a project, the study needed to show
that the outlet was technically sound, economically feasible, and
env. ronmentally acceptable. These are the requirements that any
large scale public project must meet. A project is a good project
1f it meets these three tests, and this proves that it is worthy
of taxpayer funding. A project that is approved by following the
NEPA project development process will pass these three tests.
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S0 before full funding for an outlet project will be authorized,
Congress will require that the outlet project passes these three
tests, based on the information in the feasibility study, in
conjunction with following the NEPA process. At this point in
time, neither the USACOE nor the NDSWC has been able to show that
any proposed outlet would pass these three tests. In fact, it is
doubtful that an outlet project could pass even one of these

three tests.

The House Bill 1151 that is before us today seeks to bypass all
of these good project requirements, simply by declaring the
Devils Lake flooding to be an emergency. Onr assoclation believes
that is very reckless and an abuse of thelr authority for the

NDSWC to even propose such legislation.

As an assoclation, we have spent a great deal of time collecting
and studying information about the entire Devils Lake flooding
situation. Stated below are some of our observations relating to
whether an outlet project could meet these three tests.

The issue of whether or not the outlet is technically sound
{in other words, will it work?) has been questioned by many
because of the existence of the Spiritwood Aquifier.
According to the ND State Geologist, the lake bed may be in
contact with the aquifer. What this means is that any water
pumped out of the lake may be replaced by water from the

aquifer in a short time,.

The issue of economic feasibility is in question because
feasibility studies show a very low return (about 35 cents)
in benefits for each dollar that is spent. (Obviously, the
State Of North Dakota should not spend $ 100 million dollars
to save $ 35 million dollars in reduced flooding impacts).

The issue of environmental acceptabllity is in question
because of biota transfer, downstream impacts, and many

other issues.

NOT AN EMERGENCY

What is an emergency? One of the definitions of emergency is that
it is an unforseen event. Another definition is that 1t is an
event that threatens to cause a loss of life,




No one in the congressional delegation or state government has
been able to show that this is an emergency based on the above
definitions. We acknowledge that the rapid rise of the lake has
caused a lot of suffering, and our sympathy goes out to these
people. We especlally feel for those farmers who have lost

farmland from flooding.

It is true that the lake will probably overflow into Stump Lake
this coming spring. But does that constitute an emergency? Our
assocliation believes that the emphasis at this time then needs to
placed on moving people and property in the Stump Lakes area out
of harm’s way. They have already known for years that this might
happen, so much of this preparation should already have been
done. This type of work is the proper role of local, county, or
state government, When the overflow occurs, the lakes may rise
rapidly, but it is an event that can be monitored to prevent any

loss of life or property.

And in the longer term, the lake would need to approiimately
double in volume before it would overflow into the Sheyenne
River. If thils were an uncontrolled flow, it would be an
emergency situation. But it would not need to be an uncontrolled
flow, because the state could build a discharge structure to
control the flow., And if this event happens, it will be many

years or even decades in the future.

As stated in the recent US Geological Survey publication entitled
“Climatology and Potential Effects of an Emergency Outlet” (June
2000), an outlet would only reduce the probability of overflow
from the lake into the Sheyenne River from 2% (without the
outlet) to 1% (with the outlet). This is assuming wet weather
conditions continue until 2015. That is a very insignificant
probablility reduction, even assuming the outlet c¢ould lower the
lake over that period of time. (The outlet would have to operate
at 300 CFS, and there are many who believe that the Sheyenne
River could not accept that much water without excessive erosion

of the streambanks and other effects).




So our association believes that the very premise of this bill is
flawed, in declaring the Devils Lake flooding to be an emergency
situation., By declaring this an emergency, the NDSWC is implying

that this is supposed to justify:

Not following the NEPA process for the project,
Not following normal procedures to acquire land, and
Not following the competitive bidding process

Under the flawed argument that an emergency exists simply by
declaring it, this bill would:

1) Remove the full protection normally given by the NEPA
process to those citizens affected by the project,

2) Eliminate the rights of the property owners along the
route of the outlet,

3} And cost the taxpayers additional money because of the
elimination of the competitive bidding process.

Our assoclation would like to make some comments now zoout the
land acquisition issues now, because as farmers this is of great
concern to us. The provisions in this bill are totally
unacceptable to landowners because:

They do not define what constitutes proper notice
They do not providefor meaningful negotiation
The offer as described is not related to market value

Basically, the way the bill reads, it deprives the landowner of
their constitutional right of due process of law. This is an
1ssue of great concern to all farmers, because for most of thep,

the value of theiy land rzpresents thelir, life savings. I€ wou
alse set a very dangerou ,ﬁecdd/dny" b Hhe state,

In the past, our assoclation has had some discussions with the

NDSWC about compensation for the pipeliness assoclated with an
outlet project. We did not agree with their method of evaluation
and compensation, and believe that there would be a major
devaluation of our land 1if an outlet were ever constructed.
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CAUSES OF FLOODING DAMAGES

According to the State Geologist, the natural condition of Devils
Lake is to be rising and falling, because it is the low point

in a closed drainage basin.

Our assoclation, and others, believe that this effect has been
amplified by farming and draining of wetlands in the upper basin.
And the State Geologist has stated that the lake may be
interacting with the Spiritwood Aquifer. This interaction with
the aquifer may also account for some of the flooding damages.

Our association also believes that over the Devil Lake region,
much of the damage and harm in this situation has befcaused by
poor decisions and improper actions by local and state
government. For example, in the past, why did the government set
the flood plain elevations too low and allow people to build
structures in the area? Most of the houses that have been moved
were constructed in areas that were in the natural flood plain.

In the city of Devils Lake alone, over $50 million dollars has
been spent to build a massive dike south and west of the city.
This entire amount of taxpayer funhds could have been saved if
local and state governments had done their jobs properly, by
preventing construction in this area. This includes the ND
Department Of Transportation, which should have constructed US
Highway 2 northeast of the city rather than southwest of the
city. Why weren’t these agencies acting in the best interests of
the people, by using available information and long term
planning? Why wasg the ND Geological Survey not supplying
accurate information to the local, state, and federal officials?
And concerning the upper basinh, why has the NDSWC approved
thousands of legal drains in the past, and allowed many other

illegal drains to stay in place?

Where 18 the accountability of government to its citizens? And
why has the media generally not questioned these poor decisions
in the coverage of the whole Devils Lake flooding situation? So
are we proposing to build an outlet to correct decades of poor

planning and poor decislons by government?

These are some questions for the ND legislators to try to answer
for themselves as they consider this legislation.
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SOLUTIONS TO FLOODING

So government has been raising roads, building dikes, paying
farmers to store water on their land in the upper basin, and
moving houses, businesses, and farmsteads to move people out of
harm’s way. Most people would agree that these actions by
government have been appropriate, as long as they are cost

effective.

FINAL COMMENTS

Our association believes that the items mentioned above are all
necessary and should continue to be carried out. In addition, we
believe that the government should spend other available funds

to:
1) close all legal and illegal drains in the upper basin

2) provide additional storage of water in the upper basin,

where appropriate
3) purchase flooded farmland and farmsteads to allow farmers

to farm elsewhere
4) Purchase flooded businesses to allow those people to

relocate their business elsewhere
5) Prohibit any future construction in the flood plain

6) Investigate and implement other measures to reduce

flooding and flooding impacts
7) Create plans for a control dischacge structure to be used

at Bast Stump Lake, to control the flow of water into the
Sheyenne River

We believe that upper basin storage is a key element in dealing
with the Devils Lake flooding situation. But we do not believe
that an outlet 1s a feasible or prudent solution. Also, the state
cannot legally build any outlet without first obtaining approval
from the Splrit Lake Nation, Minnesota, and Canada. T3 approval
has hnot yer beeh obtaned.

We believe that the ND State Water Commission, in proposing this
legislation, is an agency that 1is abusing its auth:ozity and is
out of control. Its very purpose and function needs to be re-
examined by the legislature in the near future,

In conclusgion, the landowners and citizens in the Peterson Coulee
OQutlet Association STRONGLY OPPOSE House Bill Number 1151, and
recommend that it be defeated in the legislature.

T;ilma Paulson, Chalrperson

Peterson Coulee Outlet Assoclation
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Chatrman Rennerfetdt, members of the committee

Good morning. | am Don Flynn from Scranton, North Dakota,

{am (he Vice-Chairman of the Southwest Water Authority, | ccme today to speak in favor
of 1rouse Bill 1151, ‘This bill keeps the interest earned from Water Development Trust
Fund monies with the Water Development Trust Fund,

The State Budget, as currently presented, will take the Water Commission
budget of approximately $10.1 million from the Water Development T'rust
FFund. This $10.1 million, along with the transfer of interest from this trust
fund will in fact reduce the amount of funding available for statewide water
. development projects.
At three percent inflation, an engineer’s estimate is that it will cost an
additional $15 million to complete construction on the Southwest Pipeline
Project than it would if the project were completed this year. Most water
development projects are built over a period of years. The costs will increase
and the interest earned on the Water Development Trust Fund will be needed
to keep pace with the increased costs.
‘The Southwest Water Authority would appreciate a favorable response from

this committee in order to help facilitate completion of water development

projects throughout tche state.




. 2001 Legislative fact sheet on the proposed Devils Lake outlet

Restoring Upper Basin Wetlands Will Eliminate
the need for an Outlet
from Devils Lake to the Sheyenne River.,

I. _An outlet from Devils Lake to the Sheyenne will not
solve the flooding problem in the Lake. An outlet will, pumping

only when feasible, reduce Devils Lake level by four or five inches a year at
most—when Channel A and Mauvais Coulee add about 300,000 acre/feet (or 30
inches) per year to the lake. And if Devils Lake rises further, an outlet will have

even less effect on the level of the lake.

II._A complete Environmental Impact Statement (EIS)
should be completed before an outlet from Devils Lake is

authorized or funded. Environmental Impact Statement information must
‘ be disseminated and discussed so that North Dakotans are fully aware of the
possible solutions and their potential harmfu] impacts.

III. Preliminary benefit/cost estimates have not included
damages to the Sheyenne River and since they have been
negative, do not justify building an outlet.

IV. More importantly, however, the real cause of the

problem has not been adequately addressed: Drainage in the
upper Devils Lake basin has caused most of the flooding in

Devils Lake. Until upper basin drainage control has been fully implemented,
asking downstream Sheyenne River users to suffer with seriously degraded Devils
Lake water, added summer flooding and bank erosion is premature and illogical.

NEIL TANGEN, CHAIRMAN,; MILTON SAUER, TREASURER,
PEOPLE TO SAVE THE SHEYENNE----VALLEY CITY, NORTH DAKOTA
RICHARD BETTING, SECRETARY.
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UPPER BASIN STORAGE

[PEOPLE TO SAVE THE SHEYENNE; VALLEY CITY, ND]

DEVILS LAKE BASIN

ADVISORY COMMITTEE (1975) 569,000 ACRES ? F
age ©
LUDDEN, A.P., AND OTHERS (1983) 412,000 ACRES q .
(Water Storage Capacity of the Natural Wetlands 1 the s f‘ [ WM 4’({5
Ievils Lake Basin of North Dukots . Soil and Water Cons )
' U.S. FISH AND WILDLIFE 400,000 ACRES

SERVICE (1-31-1997) “Devils Lake
Feasibility Study”

REMAINING WETLAND ACRES (UNDRAINED) IN THE UPPER BASIN

U.S. FISH AND WILDLIFE 211,000 ACRES REMAINING )
SERVICE & N.D. STATE (UNDRAINED)
ENGINEER (1-8-1997) f g
ahgt.
. N.D. STATE WATER COMMISSION 152,000 ACRES REMAINING 1
(8-23-2000) FIGURES AS OF 1997 (7) (UNDRAINED)
THEREFORE: DRAINED WETLAND ACRES IN THE U Si
SUBTRACT REMAINING ACRES FROM ORIGINAL
ACRES THE RANGE OF POSSIBILITY IS 248,000 TO 417,000
(DRAINED ACRES) Ran .
U.S. FISH AND WILDLIFE STUDY (1997) CONCLUDES 189,000 4
(DRAINED ACRES)

THEREFORE: STORAGE AVAILABLE IN THE UPPER BASIN;

U.S. BUREAU OF RECLAMATION .72 FEET X 189,000 = 136,000 acre/feet N Llow
(.72 feet = est. ave. depth of wetlands) T2 FEET X 417,000 = 300,000 acre/feet

LUDDEN 100 YEAR AVERAGE  1.54 FEET X 189,000 = 291,000 acre/feet ? p
an 95

(1.54 . = est, ave. depth of wetlands) 1.54 FEET X 417,000 = 642,000 acre/feet
U.S FISH AND WILDLIFE S. 1.71 FEET X 189,000 = 323,000 acre/feet
(1.71 fl. = est. ave, depth of wetlands) 1.71 FEET X 417,000 = 713,000 acre/feet Y l"\i? ‘z

. AVERAGE OF WATER DEPTHS = 1.32 ft.; AVERAGE OF STORAGE = 400,000 ac./ft. I

THEREFORE, AVERAGE STORAGE AVAILABLE = 528,000 acre/feet.

m

e




. Conclusions from Page 2: 13 of 4

[. Some estimates indicate that almost half of the original
wetland acres in the upper basin have been drained:;
2. Storage in the upper basin ranges from a conservative low of
136,000 acre/feet to over 713,000 acre/feet. The U.S. Fish
and Wildlife Service (1997) estimates 491,400 to 926,100
acre/feet of storage in the upper basin,
3. Evaporation, plant use and seepage will reduce restored water
levels by almost 36” (three feet) each year—every year!!
THEREFORE: RESTORING ONLY A MODERATE
ESTIMATED NUMBER OF UPPER BASIN WETLAND
ACRES WILL REMOVE THE NEED FOR AN OUTLET
BECAUSE KEEPING ALMOST 300,000 ACRE/FEET OF
WATER OUT OF DEVILS LAKE WILL KEEP THE
LAKE FROM RISING THREE FEET EVERY YEAR!

REBEEBEELLEEEEL KL LEEELEEEELELELRELEEKELEEBEELEL LKL

‘ OTHER CONSIDERATIONS, QUESTIONS

I. Size and height (mean sea level) of Devils Lake
In January 2001 Devils Lake is about 120,000 acres in size.
In January 2001 the height of Devils Lake is about 1446 msl. If it rises,
Devils Lake will flow into Stump Lakes at 1447 + and then both lakes
must rise 12°+ to overflow into the Sheyenne River at 1459 +, At that height
Devils Lake/Stump Lakes will be over 275,000 acres in size.

I1. Overflow into Stump Lakes
Devils Lake will overflow into Stump Lakes at about 1447 msl.

The U.S. Army Corps of Engineers Fact Sheet of 9-7-2000 states: “Although the
natural overflow starts at elevation 1447, to get any significant flow over the
divide the level of Devils Lake must ‘surcharge’ well above this elevation . . .

a lake level of 1452 would be needed to generate a flow of 500 cfs.”

I11. Overflow from Devils Lake into the Sheyenne River
Devils Lake/Stump Lakes will overflow into the Sheyenne River at about 1459
msl, but the Corps Fact Sheet states that “to get any significant flow the level of
Devils Lake must ‘surcharge’ above this elevation.” In other words, Devils Lake
will overflow into the Sheyenne minimally at 1460, about S00 cfs at 1464 msl.

. No 14-foot wall of water will rampage down the Sheyenne River!!




’

THUS: RESTORING UPPER BASIN WETLANDS

(The U.S. Fish and Wildlife Service estimates that 189,000 upper basin wetland acres have heen drained.)

WILL ELIMINATE THE NEED FOR AN OUTLET

by PEOPLE TO SAVE THE SHEYENNE
Neil Tangen, Chalrman; Milton Sauer. Treasurer; Richard Betting, Sccretary.  Vailey City, North Dukoly

Adverse impacts from a Devils Lake outlet to the Sheyenne River include the following:

1.  WATER QUALITY IN THE SHEYENNE RIVER WILL DETERIORATE

North Dakota Health Department studies show that Devils Lake water contains many
contaminants, the most common and obvious being high levels of total dissolved solids (tds) and
of sulfates. The best water in Devils Lake contains over 1200 milligrams per liter (mg/L) total
dissolved solids (tds) and a minimum of 500 parts per million (ppm) sulfates.

By contrast, Sheyenne River water contains an average of about 475 mg/L total dissolved solids
and 95 ppm. sulfates. Moving Devils Lake water 10 another watershed seems to violate North
Dakota's water quality standards, limiting sulfates to 450 parts per million, and others,

‘ Valley City will either have to build a new water treatment plant or find different sources for its .
municipal use. Remember, the City of Devils Lake does not use Devils Lake water.

2. FLOODING WILL INCREASE ON THE SHEYENNE RIVER

In terms of volume, the U.S. Corps of Engineers sets 600 cfs as bankful on the Sheyenne.
Adding 300 to 480 cfs from Devils Lake outlets (Corps or State) will cause more flooding. Once
water is released into the Sheyenne River from Devils Lake it cannot be controlled.

3. BANK EROSION WILL INCREASE

Bank erosion will increase in both frequency and duration, causing damage to homes,
outbuildings and property, and result in loss of streambank grasses, trees and habitat.

4. HIGHER LEVELS OF POOR QUALITY WATER WILL CAUSE
GROUNDWATER DAMAGE

Elevated groundwater levels in areas adjacent to the Sheyenne River, including the Sheyenne
National Grasslands, will adversely impact the Sheyenne River and its flora and fauna, including
the Lake Ashtabula and Sheyenne River fisheries, mussel and other aquatic invertebrate
populations, and threatened western prairie fringed orchids in the Sheyenne National Grasslands.

[page 4 of 4] .

Web site.www.savethesheyenne.com




TESTIMONY ON HOUSE BILIL 1151
House Natural Resources Committee

Dale Frink, Assistant State Enginecer
State Water Commission

January 19, 2001

1

Mr. Chairman and Mombers of the House Natural Resources Committee.
I am Dale Frink, Interim State Engineer for the State Water Commission and 1
appear today in support of House Bill 1161,

Dovils Lake is at an elovation of 1446.1 feet msl. While this is one foot lower
than its peak elevation in August 1999, tho flooding crisis in the Devils Lake basin
is not over. This past fall was one of the wettest on record, refilling much of the
storage in the basin. Snow wator samples taken by Wator Commission staff on
January 17 and 18, 2001, indic« te there is an average of 2.1 inchoes of water in the
snow. While this is less than in 1997, two inches is above average for January.
As a result, I believe Devils Lake will begin to flow into Stump Lake this year. The
attached fact sheet provides additional information on Devils Lake, including a
discussion of climatic patterns by Leon Osborne with the Regional Weather
Information Center, Dr. Osborne indicates a noticeable shift in the climate in the
late 1970s, causing a higher frequency of wet years in the Devils Lake basin. Dr.
Osborne also expects the present wet conditions to continue until approximately

2016.

House Bill 1161 includes four significant items for consideration. Section 1
allows the interest on moneys in the Water Development Trust Fund to accrue to
the fund, While the water community certainly prefers this, the proposal is in
conflict with the executive recommendation, which assumes the interest moneys
would accrue to the general fund. Therefore, the Water Commission requests
that the proposed changes in Section 1(3) be deleted.

Senate Bill 2188 as passed by the Legislature two years ago provided $20
million for a Devils Lake outlet, but the Legislature required the outlet to be a
federal project. The proposed changes in Sections 2, 4, and 5 remove this
requirement and allows state funds to be used on either a state project or as a cost
share for a federal project. The Water Commission continues to work with the
U.S. Army Corps of Engineers on a permanent outlet from the west end of Devils
Lake. While progress continues, we feel a federal project is three to five years
away. As a result, the Water Commission is considering a temporary outlet from
the west end of the lake. Although we have also incurred delays, we believe the
State has a better chance of completing the outlet than the Army Corps of.

Engineers.

Section 3(1) of House Bill 1151 relates to a Devils Lake outlet to either the
Sheyenne River or to Stump Lake. We believe quick take authority will be required
for any Devils Lake outlet. As the legislation indicates, we will make every effort

-1-




to acquire needed land by negotiation. The Water Commission currently hus
guick tako authority for both the Southwest Pipeline Projoct and the Northwest

roa Water Supply Project. Although the use of quick take authority hus been
very limited, in some cases it is necossary.

Soction 3(2) authorizes tho Water Commission to use a dosign build process
instead of the traditional dosign-bid-build process if it determines the design build
process would have advantages to tho State. The design build procoss combines
the roles of design professional and the construction contractor. In some casos,
when efficlently carried out, it can expedite project completion by removing delays
and conflicts between design and construction functions. The authority to use the
design build process would apply only to the Devils Lake outlet, not to any other
Water Commission projects, The authority also allows the Water Commission to
use design build on only a portion of the outlet. This design b.ild concept is
occasionally used by other states and is often used by private industry.

House Bill 11561 also includes an emergency clause.

On December 8, 2000, the State Water Commission approved support for
this bill and I request your favorable consideration.

Thank you.
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Devils Lake Basin, North Dakota

Introduction

The Devils Lake Basin is u 3.81)-
Sepuire-mife subbasin (g, 1) in the Red
River ol the Notth Basin, Avan vleva-
tion of about 1,447 feet above sea level,
Devils Lake begins to spilt into Stamp
Fake; and atan elevation of about 1,459
feet above sea leved, the combined lakes
begin o spill through “Totna Coulee inta
the Sheyenne River (fig. 2).

Since thie end of glaciation about
HOKN) yewrs aga, Devils Lake has
fluctunted between spilling and being
dry. Research by the Nosth Dakotis
Geological Survey indicates Devils $ake
tias overflowed into the Sheyenne River
al Jeast twice during the past 1,000 yeaes

( wd has spitled into the Stump Lakes
everal times (Bluemlbe, 1991 Murphy
and others, 1997). John Bluemfe, North
Dakota State Geologist, concluded the

natural condition for Devils Lake is cither

rising or falling, and the lake showld not

be expected to remain at nny elevation for

u long period of tine,

Recent conditions indicate the lake
is in o rising phase. The luke rose 24.7
feet from February 1993 10 August 1999,
and flood damages in the Devils Lake
Basin have exceeded $300 million, These
damages, and the potential for additiona
damages, have led 1o an effort 1o develop
an outlet to help control Take fevels.
Therefore, current and accurie climato-
logic and hydrologic data wre needed 10
assess the viability of the various aptions
ta reduce flood damages at Devils Lake,

Climatology

Nature of Climate Variability

i Devils Lake respods direetly to cli-
nate variability neross the region, “This

climate virsabiliy generally can be
regarded wy the mosement ol the jo
SR o seasony la seasan wid from
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Climatology and Potential Effects of an Emergency Outlet,

yeal 1o yei As weather systets iose,
they are puided along the et steeam
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Figure 1. Location of the Devils Lake Basin, Devils Lake and Stump Lakes, and

tha Sheyenne River.
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term shilt in circulation patterns of the
¢strewm, As the circutation patterns
1, precipitition and temperature
ferns nlso shifl,

Global atmospheric circulution
patterns are driven predominantly by
variations in sea-surlace temperalures,
The most noticenble of these varia-
tions, known as El Nino, ocears in the
equatorial Pacific und accounts tor the
drasnatic variations in precipitation
patterns along the western equatoriul
regions of South America, Across the
plains of the northern United States and
southern Canadi, El Nino and its cold
counterpart--La Nina--produce varintions
in precipitation and temperature patterns
priniarily in the winter months, However,
long-term variations in aanual precipiti-
tion and tempernture patterns across the
region also occur us o result of varintions
in the tropical seu-surfuce temperntures.
These Tong-term variations often fast
for decades and are instrumental in the
occurrence of flood and drought condi-
tions aeross the Devits Lake Basin and
elsewhere,

When El Nino and La Nina are strong,
1eir interaction with global circulution
patlerns resuits in strong jet-stream wind-

speeds and violent storms long the joi-

streann path, The relanion between sea
sarface temperatures and thye global
circubiation patterns resalts in long-teemn
shifts in the position of the jet streq.
Theretore, the position of the jet stream
is tmportant in determining the precipi-
tation and wmperature patteros i the
Devils Buke Basin, The variations in
these patterns across the Devils Lake
Basin over tinwe are the result’ of chang-
ing global circulation patterns,

Atmospheric Weather Patterns
Before 1977

Betore the bate 1970, the activity
of EI Nino wis subdued, and tew varia-
tions oceurred in the precipitation and
temperatare patterns in the Devils Lake
Basin, The average scasonal precipi-
tation values for 1950-77 varied from
yeir to year but hid no definite trends
(e 3o The average annval temperatures
for 1950-77 were slightly warmer than
tempecatures alter 1977, and a sharp
femperature contrast oceurred between
the winter and summer extremes,

Atmospheric Weather Patterns
from 1977 to the Present

Since the lute 19707, the activily
of EI Nino has been greater than at any

ethee time during the 20th century. This
herehiened Bl Nino activity, and the sub
sequent movenent of the jet stream
Furthee north, has resubted man ineevased
lrequency of moisture-bearing storms
From the Gult ' Mexico acrass the Desils
Lake Basin, particularly during May and
June and during the carly full.

Climate Qutlook for the Future

The duration of the present wel
conditions cannot be determined deti-
nitely because of the complex inter-
actions between global weather Gictars,
Although La Nina conditions could
bring sote periodic reliel from persistent,
exeessive precipitation, long-range
climate models indicite generally waet
conditions for the aear future. Ao,
becuuse the factors causing the wet
canditions are global in scate, the trans-
ton frem wet conditions o dry cotaditions
may require years, Theretore, gencrally
cool and wet conditions similar to those
that occurred Trom 1977 10 the present
likely will continue beyomd the first
decade of the new century. Significant
year-to-year variations in precipitation
also will continue to oceur.
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Figure 3. Devils Lake precipitation, 1950-98.

Potential Effects of an
Emergency Outlet

Devils Luke cartently is o terminal
fake, and the lake fevels inany year are
affected by the storage und, thereflore,
the lake levels in the previous year. In
contrast, the eevation of a river in any
year is not affected by the elevation in the
previous year, Because ol this difference,
standurd statistical tools used o caleulae
virhues such s the “one hundred yeas
Nood™ Tor rivers cimnot be used for Devils
Lake, and i tool that accounts for pre-
vious conditions was needed o evaluate
the effects of an outlet on Devils Lake.
As aresult, the ULS. Geological Survey
developed w simulation model tor Devils

¢, ‘This modet uses historical climate

ditions and the storage avisilable in
evils Lake to generate TR possible
futures, called traces. Assuming the
recent wet conditions will continue

through 2015, the model indicates about a
2-pereent chunee Devils Lake will spill o
the Sheyenne River belore 2015 with no

emergency outlet,
pee-second energeney outlet, the chanee

of uspill is veduced 1o fess than | pereent.

The potential for a catastrophic spill
from the natural outlet to the Sheyenne
River poses o threat for downsteeam
interests, W Devils Lake reaches the spill
elevation (about {459 feet above sea
fevel), the contributing drainage area of
the Sheyenne River near Cooperstown,
N. Dak., will quadruple (from 1,270
syuare miles 1o 5,070 square wifes)
hecause the entire Devils Luke Basin then
would contribute How to the Sheyenne
River. Also, water in Stamp Lake (which
beeames part of Devils Lake atan eleva-
tion of ubout 447 feet above sea level)
is of much poorer quality than water
in western Devils Like, and significant
volumes of water spitling from the natural

With o 300-cubic-lamt-

ottlet sosdd e senous dess e an
waler gualits problems

e potential disclarge of spatls Tron
Pesals | ahe throngh Talna Canles o the
Sheyene Rver e howam ype 1 e
amount of waten that sprdis trom ey s
Fake i controbled by e peomeny ol the
spl climel Desals Lake G nse o an
clesiatton muach wbove EASY leet ibone
sein bes el and the nagmtude of the sl
will e eease s dhie Lbe nises Theielone,
the TR taces thad exeeed the spill eleva
Hon were sepatabed o twoyoups the
SO sworst trages, Torsshieh Desals [ake
exveeded AGLN Teet abosve sea lesel,
and the cemanng Y2 ees, for wineh
Devids Fake peaked between 159 0 and
[A608 feet above sealeved

The top graphon bpsee - shows diunly
disehinge averaped over SO baees it
eaceed THOOE Teel uboye sea teyed with
no consteavted west end outlet. Pl
2 years shownare the year i which the
Fihe peaks and the year aftee the Take
peaks. With no outlet, discharge is abou
2100 cubic feet puey second infate Jane,
above 2000 cubic teet per secomd ton
more hin 1 month, above 1O00 cubic
feet per second lor more e -Hinonths,
and above 400 cabic teet per secand o
mose thatt T sean Tnteoms ol yolunse and
duration, the spils ssoold overssheln
awbient flaw o the Sheyenne River with
poor-gquality waler, Suffate concentei-
tions are several times the North Dakota
wider-quadity standard of 350 paligrons
per fiter. As shown on the tower line, an
autlet wold not eliminite the effects of
the potentiadly catastrophic spills, but the
spith volutes and durations would be
reduced substantialty,

The bottom graph in Hgure 4 shows
duily discharge averaged oser 32 frices
that are bretween 14390 and 136008 feel
above seadevel with no constructed west-
end outlet. With no outlet, dischaype
in about 430 cubic feet per second in July,
above 200 cubic Teet per second Tor morg
than 4 menths, and above 10O cabic
feet per second for maore than b yea
Although these discharges e not Lirge
enough to cause sijor Hood problems
the Shevenne River, the durition and haph
sultate concentrations of the spills would
cause signilicant wider-quadity problems
downstrean. The elTects of the spills

would be greatly reduced (or entirely
The outlet

eliminated) with the outlet.
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Figure 4, Dischaige of spills through Toina Couloe to the Sheyenne River. (Top graph
shows average over 50 fraces with and without an outlet; bottom graph shows average

over 132 traces with and without an outlet)

completely eliminnted the spilis in 98 of
the 132 traces shown on the bottom graph
and greatly reduced the spills in the
retining trices.

I Devils Like spills, discharge would
fTow through a channel to Tolna Coulee
and then 1o the Sheyenne River. Because
of i shape of the chunnel and (he
soil prsterinds on its bottony (Murphy
and others, 1997), erosion likely would

commence inunediately and could con-
tinue down (o an elevation of about 1,447
feet above sea level, AL that efevation,
Stump Lake s no longer connecled to
Devils Lake, and the channel would reach
a platean that has @ much milder down-
streant slope. Sueh an event would
release up 1o 2 miltion acre-feet of waler,
about four times the volume of the 1997
flood at Lisbon, from the Devils Lake-

Stognp bake systemr Thos soater woalid by
b ttion (o the Hos s dese rebed eaelie

G Wehe and A YV Nccohia 008 (
Creatosicad Seervey, Leon tvbosin
{niversy of Nostle Dbt 8 ot
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Joren 1 Feav, Narth Dok oo St
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1 am hear today In support of HIB1151, as its sets the stage for future relief to the citizens of the
Devils lake Basin, | am sure many of you know that the new forecast for the elevation of Devils
Lake with a 50% chance to be 1449.2 feet, This clevation Is totally unaceeptable to our area, as
believe some of you heard me say 4 years ago that 1450 clevation would ruin the economic
condition of our area and | am not very fur from being wrong. We are spending 30 million dollars
on roads and bridges, with at least another 20 million scheduled for 2002, We possibly are going
10 haveto raise the dike 3 more feet this summer for another 10 million dollars, the road-dike issuc
Is still unresoived, we are working on protection for the Ramsey County Rural Sewer and flood
protection for the Lakewood area, Theye may need to be 30 1o 40 homes moved again this year,
as well as, water flowing into Stump Lake cousing more damage, loss of land, moving of buildings
and sending another signal downstream that this thing is for real,

We will again have highway 19 closed all sumlmer for another economic loss, stress for those
traveling back and forth to Devils lake for what ever reason. The time has come weather you are
for or against the outlet project (o roll up your sleeves and find a solution thut will help all, as this
is a North Dakota problem and it could become a monster for all of eastern North Dakota.

I ask for your total support in the passage of HB 1151, so we in the Devils lake area can get our
lives back in place. Once again I want to thank you for all the help you have given in the past

and your continued support in the future will very much be appreciated thank you

Joe Belford
Chairman Ramsey County Commission
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Dear Senators of the State of North Dakota:

1 am a concerned citizen, private land owner, and taxpayer near the West end
Peterson Coulee outlet proposal,

This proposal is not cost prohibited.

We believe the (attempt) or (idea) of a West end outlet is a blatant waste of time
and money. There is no possible way to move the significant amount of water needed to
lower the level of Devils Lake through a West ¢nd outlet.

We believe the Army Corps of Engineers should remain in charge. Without their
involvement, no Federal money will be available. Congress has appropriated $32,500,000.
with which an Environmental Impact Study would be conducted. With regard to the
Freedom of Information Act, without the Environmental Impact Study, the State of North
Dakota cannot legally do the West end outlet, according to the National Environmental
Policy Act. We believe this Legislative Process is technically fraudulent because it is out
of the scope of authority of this legislative body to establish the process of a Devils Lake

outlet,

The public needs a complete, full scale written report (Environmental Impact
Study) from the Corps of Engineers so that concerns from citizens inside and outside of
the State of North Dakota can have time to review the study.

If this policy is not followed, we contend public law is not being followed. This

puts the state at risk and our private property rights will be violated. We will:
1. Seek litigation with Attorney Generals outside the State of North

Dakota,
2. File damage claims against or pursue legal action against the State of

Nosth Dakota,
In summation, we believe the West end outlet is flawed and will NOT work.

If the state is going to spend money, lets do it right and compensate those who
have suffered loss, and work to move, protect, save, and control what is possible to the
East as the water goes naturally.

Please defeat &/ B bill //35/
Respectfully submitted,

Date Yo
P elyso~ Coulie aabec




TESTIMONY ON ENGROSSED HOUSE BIL.L 11561
Senate Natural Resources Committee

Dale Frink, Interim State Engineer
State Water Commission

March 1, 2001

Mr. Chairman and Members of the Senate Natural Resources Committee.
I am Dale Frink, Interim State Engineer for the State Water Commission and 1
appear today in support of Engrassed House Bill 1151.

Devils Lake is at an elevation of 1446.1 feet msl. While this is one foot lower
than its peak elevation in August 1999, the flooding crisis in the Devils Lake basin
is not over. This past fall was one of the wettest on record, refilling much of the
storage in the basin. The National Weather Service recently provided a 50 percent
chance forecast for Devils Lake of 1449.2 feet msl. As a result, Devils Lake will
begin to flow into Stump Lake this year. We expect Stump Lake to raise 10-15 feet
this year if Devils Lake reaches 1449.2 msl. Dr. Leon Osborne with the Regional
Weather Information Center has studied climatic patterns for North Dakota and
Devils Lake. Dr. Osborne indicates a noticeable shift in the climate in the late
1970s, causing a higher frequency of wet years in the Devils Lake basin. Dr.
Osborne also expects the present wet conditions to continue until approximately

2015.

Engrossed House Bill 1151 includes three significant items for
consideration. Senate Bill 2188 aspassed by the Legislature two years ago
provided $20 million for a Devils Lake outlet, but the Legislature required the
outlet to be a federal project. The proposed changes in Sections 1, 2, 4, and &
remove this requirement and allows state funds to be used on either a state project
or as a cost share for a federal project. The Water Commission continues to work
with the U.S. Army Corps of Engineers on a permanent outlet from the west end
of Devils Lake. While progress continues, we feel a federal project is three to five
years away. As a result, the Water Commission is considering a temporary outlet
from the west end of the lake. Although we have also incurred delays, we believe
the State has a better chance of completing the outlet than the Army Corps of

Engineers,

Section 3(1) of Engrossed House Bill 1151 relates to a Devils Lake outlet to
either the Sheyenne River or to Stump Lake. We believe i " :n take authority will
be required for any Devils Lake outlet. As the legislation indicates, we will make
every effort to acquire needed land by negotiation. The Water Commission
currently has quick take authority for both the Southwest Pipeline Project and the
Northwest Area Water Supply Project. Although the use of quick take authority
has been very limited, in some cases it {s necessary.

Section 3(2) authorizes the Water Commission to use a design build process
instead of the traditional design-bid-build process if it determines the design build

1.




process would have advantages to the State. The design build process combines
the roles of design professional and the construction contractor. In some cases,
when efficiently carried out, it can expedite project completion by removing delays
and conflicts between design and construction functions. The authority to use the
design build process would apply only to the Devils Lake outlet, not to any other
Water Commission projects. The authority also allows the Water Commission to
use design build on only a portion of the outlet. This design build concept is
occasionally used by other states and is often used by private industry.

Engrossed House Bill 1161 also includes an emergency clause.

On December 8, 2000, the State Water Commission approved support for
this bill and I request your favorable consideration.

Thank you.
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'DEPARTMENT OF NATURAL RESOURCES

WATERS |
STATE OF MINNESOTA
- Office Memorandum
DATE: Februaty 28, 2001
TO: - Chaif, Natural Resources Committee, North:Dekota State
. Senate ' o
PROM@ | Kent ¥okkesmoe, Dlrector

y @)L e ot
Subject: xor h Dakota House Blll No. 1151

I was forwarded a copy of this legislation which I understand was

- recently passed by the North Dakota. House of Representatives. I

was. algé informed that. your committee will be helding a public
hearing to take: testimony on March 1, 2001. . Due to tgme and travel
constraints, it will e impossible:for-any reprasentative of the
. State of Minnesota to present testimony in person. -

'However, I would like to submit. the attached information on behalf
of the State of Minnesota and request that it be digtributed to
your committee members for their consideration before voting. on
.the proposed bill. The attachment, although directed to the U.S.

- Army Corps of Engineers in reaction 'to a permit application for an

outlet to Devils Lake, contalns requests for information .that the
State 'of Minnesota feels ig applicable and essential to be
.congidered before. any proposed outlet to Devils Lake would be

acceptable to the State of Minnesota.

It is imperative that a project such ag the Devils Lake outlet
being proposed by the North Dakota State Water Commigsion follow
the process contained in the National Environmental Policy Act and-
address the concerns we have raiged. Thank you. for the opportunity
to submit this information for your committee's consideratzon

Enolosuro

¢: Governor's Office, Attn: Joe Bagnoli
Commiseioner's Office, Attn: Steve Morse, Michelle Beeman

1’ .
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Minnesota Department of Natural Resources

A Lathyertw Road
S1 Poul, Minnewts SK188.4042

September 10, 1999

US Army Corps of Engmeers
Omaha District,

‘North Dakots Regulatory Oﬁice
1513 So, 12" Street’

Bxsmu'ck, ND 58504

. RE: Commmt on Pubhc Noucc. Dmlu/Stump Lake Emergency Outlaf
North Dakota State Water Commission
Appliuanon N. 199960467 :

, Mlnnesotu on.ly beoame aware of this notice ahortly before the dcadhne for wnttcn comments. In .

R our capscity as the Minnesota fish and wildlife agency referred to in the US Fish dnd Wildlife

- Coordination’ Act, we called and received an extension from Mr, Dan Cimarostl. He noted that
. comments will be accepted postmarked by the Septomber 11 deadline given for those mendlng
the p‘ubho hwmg to :ubmat addmonal M‘iﬁen material. . .

‘Our con;megu fbnow. .
L GENERAL COMMENTS

A Decision process Mihnesota hay multzple conocms shout many sspeots this proposal, and
about the decision process being followed regarding proposed responses to high Devils Lake
levels, As Attachmient | summarizes, Minnesots has raised numerous issues over a number of
yeays during a loug review process of various proposnls including this.one. We have responded
to requests from the COE during it’s EIS scoping process, and regarding it's draft report to

_Congress.” Yet no environmental studies or suidies of altematives huve beea relesséd for publie

. snd agenoy review, and the draft Report to Corigrass has not been given to Nﬁnnesou, in sphe of

. a3surances from the COE that this would be dene. Funhermoro. North Dukots agencies have
been given the o pportunity for such review, induding sevisw of the draft Report to Congress.

Sucha proccsd ill-sewes the public lnumt, and is not Jusﬁﬂud given the millions of‘ dollars being

- gpent ot foraseen to be spent, ‘ _ |

qu mbmntiw compents in thiy letter sre largely tict new, and we attach & summary and the
' previous cormpondenu We have concerns about impacts to the Red River basin la Minnesota
because of water quality impacts, transfer of undesirable species (or of incressing the risk of such
{ransfor becduse of the major new route created), and impacts to waterfowl, We also strongly
' urgo & cirofiil view of alternatives, and belleve there Is time to complate adequate studies before
- “construction of an outlet to the Shaysne Rives, The proper cousse. is eomploﬁon of 1 ELS,
| " cdreful and thoughtiful weighing of costs, benefits, and alternatives. '
' DNRinformation: £31.296-6157 ¢ l-sas.ua-tsm ' TTY: 651-296-5434 v 1:800-637-3929

Al Bqeal Opporruniey Employer | " P
on Recyeiae
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US Army Corps ot’Engmem
September 10, 1999
Page Two

These comments are not meant to downplay the problems occumng in the Devils Lake area, the

- difficulty of the problems, or the impact to people and businesses in the Devil: Lake area. The
best solutions to thése problems come from allowing full and open review of proposnls and
objective mnlysh of alternatives, Should the highly unusual wet oondmom covtinue to hold we
are ready to respond to dea.l with these Iasues

II. SUMMARY OF KEY DFTAILS OF THE PROPOSAL CONTAINED IN THE
PUBLIC NOTICE, o . ‘

Basad on Minnesota’s concerns with this progect. there ar¢ sevml key ncms m the COE public
notice, as follows. | ,

A. Profect feamru and purpom The noticc aotually describes two pro,uccts which, if taken
.tagether, would result in a outlet to the Sheyenne River frorit Devils Lake, with a possfble

-capacity of up to 800 cfs:

1. QWSW ‘l‘he purposc of !hls Pfo}ect. which has a projected two month
construction time, is temporary relief of floodiug arcuad Devils Lake. A 6.6 mile long ditch

would be constritcted to allow rapid filling of Stump Lake, causing a 37 foot rise fom current
. levels, This is projected to lower Devils Lake by three feet. Currently, Davils Lake is at.1447

msl; which is the same elevation as the natural spillover into Stump Lake. The nstural outlet of

Stamp Lake to the Shéyenne River is 1459 st The new channe! is inteuded to be & permanent
fexture, and would be sble to pass 1,000 ofs into Stump Lake. it's bortom Would ve at 1439 mal,
§ feet lower than the natural outlet to Stump Lake. The COE hay maved an application for this

project, and the publia notice i for this projm alone.

2 mnummmgm This project is o construcra 7 344 fbot long ditch outlet from

. Stismp Lake to Tolna Coulée, which leads to the Sheyenne Rmr This ditch, with a bottom at

- 1440 pul, waould be 1 foot highar then the diteh proposed by Governor Shafer, and would lower
the nutural outlet of Stump Laks by 19 feet. ‘The ditch capacity s described as “S00 o¢ 800.cfs.”

An applioation went to the State of North Dakota, which has sssigued & state engineer 1o help

with dedgn. ‘A public hearing for this p:mgom was held a fow days before the COE hearing, and

the publis comment period closed Saptember 1. This proposal is descrided in the Pubho Notice,

‘but the COE states that it has not received an appllcaﬁon a5 yer,

B, Environmmul imm of impormm to anmu. m publlo notice points out certain
impacts and project festires vftnmumu to Minnuou or to the emmnmentd analysis

necessary for the projoat Thesa ars!

I, Watac quality. smmpm”ommhlgnmsmmgudoumnunmdomwm
Luko. (pmhndS) o

. t
b
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\US Army Corps of Engineers
September 10, 1959
Page Three

2, Lmniﬂnhndundﬂnmfm&lmbmt The pro;ect would impact 2,178 acres ofwetland.s

(1,923 acres impacted by inundstion with up to 37 feet of water. JThe Smm;v Lake area is also
impottant canvasback habitat, according to the notice. (page 4). No proposal for wetland
mitigation is included; nor are these mitigation costs included in project cost estimates, the notice
says; (Note: Seaup also are found in the area, and some portion of the populations of bork

. Spectes fromi Stump Lake migrate through Minnesota.. In addition, COE regulatory practices
have included requiring wetland mitigation for-the impacts of inundating wetlands. [f a figure of
3800/acre for costs of wetland mitigation would be used, the costs ofmiﬁg‘aﬂng wetlands alone

would b¢ £1.76 million,)

The notice

notas that an earller Stump Lakc outlet plan, permmd by the COE in 1995, “did not reqmre
Governor Shafer to implement & moratorium on agricultural dralnage throughout the basia, ..
(Note: One of the contentious issues.is thal North Dakota has not done enough to curtad]

drainage throughout the period of rise of Devils Lake. There is an extensive agﬁcultuml
- drainage system north of the loke, and zmprovamcnts continued (o be mnde in it in spile of the

ongoing flooding around Devils Lake. ).

' 4. Closed besin, The Pubhc Notice refers to the Devils Lake ‘uasm as 8 “closed (non—
contributing) basin..,,(it) was.considered s part of the Red River Basin, however, no flow to the
Red River has occurred since 1830, (Nove: this Is an important consideration becouse such

. dsolation can result in wbstanﬁally different bzara In addition, the report of flow in 1830 seems

' subjecttve))
L SPECI'FIC COMMENTS ON TEE PROJE CT.

| The follomng iterns are largely based on past comments on this project by the Mirinasota DN&
These are referenced and summarized in Attachment 1. The documents in then' ennrcty will be

. mailed teparately, and referred 10 a8 Attwhment 2.

A." Relation to other projcd: The COE publie notics | is for the Shafer project ouﬂet to Stump
Lake; however; the City of Devil’s Lake projest s simultaneously undergolng planniag, public

: hea.rlng input, and the Involvement of the North Dakots Water Commission staff in design of both
projects.. Furthermore, the Jatter project would bave no pu:poso excet to outlet water from
Dwﬂs Lake to tha Shayenne Ri'm'. AR - : .

 As polnted out !n our testimony to Conymioml comméttees, Minnesota takes the position that
the Garrlson Diversion Project inlet to Devils Lake during drier climatic periods {s part of this US
project. (Ses June 21, 1999 testimony of Deputy Commissioner Morse in Senate hearings.) In
“addition, the written record Is replete with references to the need for an inlet, and plans were
' progress in North Dakota, even in the earlier stages of the recent lake rits. Tho dramatlo rise of
tho rlcrestlobll fishery thet, comspondl to thb lako rise s haud on the rtpidly growihg

?
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Army Corps of Engineeré
September 10, 1999
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populations of northern pike, walleye, and perch. The economic value of this recreation, and the

. "businesses generated, will almost cartainly lead to intense public demand for Missouri River water
to stabilize the lake should dry conditions return. The potential for thxs recreauonal ﬁshery hag

not been seen. ln the pasc on Devils Lake, - ,

Thercfore eﬁ'ects and permimng declsions must be bnsed on thz projects mken rogether '

B., Estimatu of lake rise, mcludmg time of natural spillover to the Shoyenne River, This
issue is key to understanding the degree to which there is an “emergency” beyond the areas
adjucent to the rising lakeshore, Admmedly, t‘orecamng the rate of rise hiss been difficult because
of the unusual wet cycle and many other factors, However, the COE, St, Paul District stated that

if wet conditions contioue, natural overflow to the Sheyenne will not ocour until about 2017 or

. 2018. (See Attachments 1 and 2, May 21, 1999 Letter from Paul Swenson to USCOE.) This

request from the COE was in conjunction w:th their prepamiou ofthc draﬁ Report to Congrcss |
on thix project, . .

' However, there 18, much confission on this topie, pomdng to tho need for release of comprehcmnve |
‘studies of the project. For instance, the Congressiunal Record of Juno 28, 1999 (p. $7688)
containg testimony of Senator Dorgan by which he reads into the record wha: he calls & draft
| summary of the' COE Draft Report to Congress on the Devils Lake Project. Language in this
report refars to the imminent overflow into the Sheyennc River, We called the COE St, Pawl
Distriot, and have been told that this docutent has not been sccepted by the COB (in eﬁ'eot, the
- material in the Conzmssioml Record is an early dmﬁ that has been subsequenﬂy rejected. ).

- Such an analysis is key to deo:sion mo.lnng In ftot, the f‘ongresmonal Rncord also cortaing 8

~June 17,1999 letter from the COE to Senator Dorgan from Division Engineer Phillip Anderson,
which Lq much more similar to the information suppuod tous, Yt forecasts that construction would
16t need to begin until 2006, lending support to our statements that there is plenty of tiine to

" complete en EIS and an ordesly docision makmg process. .

C. Magnkudc of flows to the SIuyenm River. The notios refers to potential flows to the
Sheyenne River of up to 800 cfy. . In earlier correspondence, and dusing scoping meetings, a flow
of 350 ofs was foreseen out of the west end. This flow was limited by channel capacity and warer
quality, and may even be rastricted furthér depending on existing flows in the Sheyenne River, 1n
additxon&i\'Moul information indioated that water quality was much poorer on the sast end of
. ; This s confusing, and greatly in need of study. Our past comments have noted that
. need for clarity on projected flows and the racdving water quality mplicadom of any iske outlet
(Seo Attachments ] snd 2) -

N ) Wll! uloutlct nuomplhh the objncuve of decrminl noodln' hnplcu? Infbmmion
* presented to us during the scoping process showed that an outlet to the Sheyenae River (west
ond) would only domm the rate qﬂnma.n in the lake lml, should the wet oyale continue

L
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September 10, 1999
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Curtent nc'm rcpom and statemenu now geex to, present a constructed outlet as the solution to

problems. We understand that in this Notice, the project purpose is stated as temporary relief of
flooding problems KRowever, money could instead be spent on alleviating damages around the

-lake ag it rires; since the COE says construction of an outlet to the Sheyenne River need not begin

until 2006, ‘This questiun needs to be analyzed in the form of a'careful presentation of costs and.

" benefits, Out past commmts hnve also asked that this be done,

. LK Biota transfer hsuts As described in the Pubhc Notice, this basin | is closed off from the Red

River Basin, and it's past connection to the basin is subject to conjecture. .Some reports are that
there was overflow to the Sheyenne River 4 timen in the last 10,000 yaars, There are other,
unconfirmed reports of other connections to the Red River basin, Our most extensive comments
on this topic are cortained in u letter of August 27, 1998 to Colonel Kaspnsm, St. Paul District of

+ the COE. Thcae are comments’ deson‘bmg what queshom n:ed answenng in the EIS.

F. Water quality issues. Minnesota has repeatedky raised concerns about effects on water

- quality of the Red River from an outlet to the Sheyenne River. These inolude concerns thet bank

erosion from higher flows in the Sheyenrie River will result in sediment movement and slitation of

habitats, and adverse effocts from dissolved solids, mc|udmg sulfstes. The record shows that
these concerns are heightened if the outlet is on the east ead of Devils Lake, There is an allusion

16 the need fir water treatment in the Public Notice, but no cost estimates are, included. Our past

" commerits on the COE scoping process address thue issies, (Octobar 17, 1996 lener, October 2,

1997 lottmr, Mnroh 23 1998 letter; soe Attachments 1 and 2.)

G. Opgratmg imm “The past record indioates that projeot vperations~when flows could

| actually be directed into the Sheyenne River--are closely constrained by timic of year, water

quality, and flood levels on the Sheyenne and even the Red River. For example, this summer has
seen high flows all summer. The Sheyenne River and even the Red River have periodically been.

- at flood stage The purpose of the project is for it t0 be used if the current wet cycls continues,

This likely means high flows elsewhere downstream, This issue is pointed out in our June 21,
1999 letter (so Astachment 1 and2,) ) |

H. Project.costs and hmcﬂu Itis imptmﬁve that there be an accounting of the costs of these
proposed projects, While it is true that unexpected costs will appear, there are other cost
categories that are specifically alresdy recognized, but not enumerated, The project Is being
presented as ong that is to reduve economic damages, It is therefore important to come up with

" reasonable estimates in these ostegories, Examples arc mitigation conts, water treatment costs,

maintenance costs, including monttoring for unwinted species moving info the Red River basin,

and 30 forth, Only with these astimates in hand~and they need not be exact-will it be reasonable
10 draw conclusions about the projoat fmtbmty Again, our past eomments rcfer to the need to
address, thm imu. ‘ | .
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Iv. Nnmn FOR STUDIES TO BE RELEASED TO THE PUBLIC AND AGENCIES

Several tunes, we have called for the compleuon of the draﬁ EIS on this project. (See
Attachments 1 and 2.) In sddition, we recetved a commitment from the COE, St. Paul District,
that the draft Report to Congress would be made available to us prior to it's being released to
. Congress. Neéws reports about this project portray a high degree of confusion, argument, and

- debate about sthe project’s costs, benefits, feasibility, environrental impacty, effectiveness,
 alternatives, projected runout to the Sbeyenna River, and so forth. There have been some -
technival reports made avallable, but it is unclear how the information in these reports txanslate
into public poﬁoy or choice of alternatives, Thereis intcnsnfymg pubho controvmy occum.ng

" We feel that oompleuon of studies and presentation for agency and pubhc revxew is very.
important for making progress on any decisions, It is difficuls for Minnesota to participate i in this
climate of requests-for input, but ro transiation into clear prescmahons of ehoxces costs and

beneﬁts and cnvironmcntal unpacts.

We note and strongly mppon the posrhon of Major General Phﬂhp Anderson. Division Engineer,
. Mississippi Valley Division, Vieksburg Mississippi, as stated in kis June 17, 1999 letter to Senator
Byron Dorgan (with one exception ay noted in the x‘ollowinc ) In this latter, he states that he has

" ‘qot reached a conclusion that an outlet is a necossary or appropriate solution to the recent rise of
‘water in Devils Lake” His recommendation to the COE central office in Washington is that ‘“‘we
complete the Final Report to Congress, which will include analysis of several alternatives,
including outlet plans, ...The Final Report to Congress will contain a fully coordinated -
Environmental Impact Statement,,..” The exception we note'is that his lettar refers to a -
* Technical Report which s part of the Report to Congress, This report, and the earlier draft
Report, which was givea to the State of North anota, should be provided to us so we may
respond to it in time for inclusion of our views in the Final Report to Congress.

Thank you for this oppnrt@i@ to cbnmxﬁnﬁl
Sincerely,
D Watem'p ‘ - "

'. ‘ | .
Kent Lokkesmoe | |
Directbr :

| . 7 ow Sptynozjmtyk, ND State Water Commilsion
N PwlSwenson,DNRRoﬂnnl |
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Minnesqta Depgrtment of Nafural Resources

Department of Natural Resources
. Regional Administration
2115 Birchmont Beach Road NE
Bemidji MN 56601
' 218.765,3623
Fax:218.755.4024

‘September 10, 1989

US Army Corps of Englneers
Omaha District .
+ North Dakota Regylatory Office
1513 So. 12* Street .
' " Bismarck, ND 58504

RE: Comment on Public Notle, Devlls/Stump Lake Emergency 0utlet ,
North Dakota State Water Commtsslon |
Applicaﬂon N, 199660487 ‘

A comment Ietter has been sent to you frorn our St. Paul otfica on this Publlc Noﬂce It

" has been signed by Kent Lokkesmoe, Director of the Division of Waters. . It refers to
Attachment 1 and.2. These were not avallable to Include, and we are therefore

| Including them In this letter. They refer to various previous correspondence from
Minnesota regarding the Devils Lake Project. Attachment 1'Includes a chronological list -
and summary. Attachment 2 contains the rorrespondence In its entlrety

~aul T. SWerison . .
Reglonal Director.

PTS:PS:bar
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ATTACHMENT | '
Summary and Chronology of Comments of the Minnesota Department of Natural Resources
to the US Corps of Engineers and Congress
Devil’s Lake Project .
Soptembcr 10, 1999

June 21, 1999, Wdtten msﬂmony otDeputy Commisstoner Steve Morse to Senate Subcommxttee on Encrgy and-
Natural Resourccs, Senator Gordon Smlth Chair S, 623 Dakota Water Resources Act.

; Testimny summames concuris over the Gamson Diversion and Devils Lake projects and 0pp051ti0n to
interbasin diyersions, reiterating past comments, and pointing out that Minnesota views the inlet to Devil's

~ Lake, and an outlet o the Sheyenne River, as one project.” It notes that Minnesota has not received o

. response from ‘Nortt Dakota to an earlier request from former Governor Ame Carlson regarding the
connection between the two projects, It states that Minnesota may be substantially impacted by the Devils
Lakq project, and that it be includad in dellberadons to the groatest emnt possible,

May 21, 1999, Lotter from Paul Swenson. DNR Regional Administratot, Bemidji Region 1 HQ, to Randy
Devendorf, USCOE St. Paul Distrist, responding to s COE request: "Comments on a May 19 request concerning
Mirnesota DNR concerns with downstream impacts of a natural spillover of Devil's Laka (1459 elevation), and of
impaicts qualmaining the lake at 1454 ¢l,, if'it were as.sumed that the current wet cycle wauld continue.”

The oomment notos: 1) Even with the ussumpﬂcm of a continued wet cyclu, the COE projects that the lake
would notnaturally flow to the Sheyenne River and to Minnesota waters untl) about the year 2017 or
2018, 2) The Devil'y Lake basin would still contaln a “worst-case” 250 yr flood event until the year 2008,
3) Lack'of information sbout biota transfer, downstrearn water quality, sediment and channel erosion in the
Sheyenne River moving into the Red River, operaﬁng plans for an outflow into the Sheyenne, and various
forecasted precipitation scenarios means that the EIS should be complsted and presented for public.and -
agency review, 4) There {2 tims to prepare the EIS and prepm for 1 contmuation of the wet cyole before
" natoral outﬁow is to odour, .

October 1998, 'I‘cstimony oi‘ Daputy DN‘R Commissionnr Ron Nirgang, before Senate Subo ommittee on ‘Water
and Power, regarding Garrison Divmion Project and Devﬂs Lake pro,;act prepared upon request of Governor

Carlson,

Witk respeot to. the Gm'ison Project diverting Mmoun River watet, the testimouy notes the sertous
probiems of interbasin trahsfars and points cut the policy against this agreed to by the oight Groat Lakes
states, notes thikt interbasin transfers are short term solutions that are not sustsinable, points vut legal
problems with water laws batween the states, and notes problems with groundwater supplies and

. navigation in the lower Misalssippl. With respect to the Devil’s Lake projeot, the testimony reiterates

* eonoerns about biota transfer, water qunlity impacts to the Red River, and lack of studies of the project,
noting the EIS is needad. Specific tachnical {ssues are identiﬁod. ‘

August 27, 1998 Letter From Kent t.ckkesmos, Dissotor Diviainn of Waters, to Colonel Kannath Kasprismin,
providing deuned scoping comments on COE EIS ot the Dmls Lake proposcd outlet on the west end of Dmla

Lake,:

'I‘he leuet provides deuiled recommendnions regarding addressing biota transfey, water quality (meroury
" contaminstion and habijtst changes s the Red River), and effects of higher flows 6u the Shayenne River
with respect to channe] erosion and sedimentation (aad subsequent effects on the Red River), Minnessota's
- extenslys exotio spacies program and law s deseribed, and notes that one of the main issues needing
. addresting fs the Inereased risk of harmful transfer of species beoause of increasing connootivity. It also
" notas that Eurasiin water milfoll has besen reported in the Skeyenas River, the only kuown location ¢o far
"lo the, Red River Bpsln. Douﬁa e provided (TR how to agsens these insues in the EIS, and what technieal
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March 23, 1998, Lotm Commonting on'COE scoplng process on the Devils Lake project from fowr Minnesota
state agenoy commissioners (Rodney Sando, Department of Natural Resources Commissioner; Pedar Larson,
Mingesota Pollution Control Agency Comumissioner; Ann Bary, Depanment of Health Commissioner; apd
Kathleun Roer, Chair, Board of Water and Soil Reaources) t0 Lt, Colone] William Breyfogel. USCOB St Paul

Dismiet.

The commient letter rotes that the outlet capacity would aot likely alleviats the high water problems then
occurring; even {f wet conditions continue, It notes the expectations then created for bringing in Missouri
River water when water levels are decreasing. It noted concerns about water quallty, affacts on water
' treatment systemn. and affects on drinking water supphes Also noted wers adverse impacts from non-
nanve species. and rcquem carefu) study of economic benefits md com, aad slternatives. :

. October 23, 1997. Written testimony of Ron Nargang, Deputy Commissioner of the DNR, submitted to Senator |
John Chafes; Chair, Senute Committes an BEavironment aad Publie Warks, ox the ccoulon of a homng on flood
eontrol at Devﬁa Lnke. A vover letter from Governor Ame Carlson is provided -

Govemor Carlson § cover letter expresses concern that Minnesota was not invited to give te:timony and
notes thaut the project could have great impact on Mlonesow, The testimony of Mr, Nargang provides
speuiﬁc comments on cost-benefit analysts, water quality and water quality modeling and subsequent

. effects on the fishary, calls for study of forseasted project operations, evatustion of alternatives, including
upper basin storags, It notes that the Devﬂs Lake and Guarison Diversion prcuect may be "connected

actions." o

"+ October 17, 1997 Commerits regardlng environmental. unpncts submittad by Tom Balcolm. Supervisor, -
Enviréumental Review Section, DNR, to Thomas Raster, St. Panl District, USCOE, In response to a request for
review of 8 t‘eaub:hty atudy ofan outletof Devils lake to the Sheyeuss River, - -

Recommends ar BIS on the proposal, based on extensive possible adverse lmpacts inoludlng. sffects on
the Sheyentie River channel (snlargemeat), erosion and sédiment, watar quslity; squatic habitats from
' dlsruption of the ¢hunnel and sedimentation in the Red Rivar and from water quality changes, and biota
/ transfer It aslu that thess jssuas be anoiyud thorough]y , .

October 2, 199‘7 Commonu subiniited to Robert Whiting, St Paul Distiict COB, Environmentul Ruourccs

. Section, in response to & réquest for comments on the COE. The lotier Is combined Minnesots Department of -
Natural Resouroes and Minnesota Pollutfon Control Agency vomuments, signed by Kent Lokkesmos, Director,
Division of Wntm. and Rod Mnssey, Acting Manazer, Water Qunlity vaision. Polluﬂon Control Agency.

‘Comments note At & comprehensive :tudy of tho proposed outlet plm is nesded, md that an EIS should
be infriated. Issués neading addressing ineiuded cost benefit anslysis, and that significant damage would . -
have still ensued (ouly & {.1 foot teduction in leke levels would have been accomplished) if the proposed
outlet had been in operation from 1986-1995. 1t asked that impact assessment topics include effects on
Red River water quality, inoluding nitrates, biota transfer, and effects o the Red River #shary, It noted
the linkage to the Garrison Diversion projeot. md asked for mluation of alternatives and upper buln

stonge, and opcmionll plans,
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Testimony: For Houge Bill Number 1151
Conatruction of a Devils Lake outlet

From: Peterson Coulee Outlet Association
Thelma Paulson, Chairperson

Date: March 1, 2001

Hello, my name is Thelma Paulson and I represent the Peterson
Coulee OQutlet Association, Qur assoclation is a non-profit
corporation that was formed because of concerns about the impacts
from the proposed Peterson Coulee Qutlet Project. Our members are
farmers along the route of the proposed Peterson Coules Outlet
Project, and other members are concerned citizens from Benson and

Ramsey Counties,

BACKGROUND INFORMATION

In 1998, we first learned about some proposed outlet projects
that would drain water from Devils Lake. At that time there was
very little information available about the project. So we formed
our assoclation to obtain more information, relating to our

concerns about the impacts from the project.

The state had an ambitious geal to construct the outlet project
in a very short time. By simply “declaring” that there was an
emergency, they thought they could proceed with minimal
investigation of alternatives and consideration of impacts, and
minimal compliance with the requirements of the National
Environmental Policy Act (NEPA).

Because of the very short timetuble for the project, we reasoned
that were better able to deal with the project as a group rather
than as individuals., But even as a group, it was very difficult
to obtain information and respond to project activities in a
timely manner. We did the best we could by giving up large
amounts of time in between farm work and other activities.

Initially our members were open minded and willing to consider an
outlet project. But as they learned more about the proposed
project, and the politics involved in the whole process, their
viewpoints changed considerably. The learned not just about the
proposed outlet, but about the entire Devils Lake flooding

situation.
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The feasibility study for the project was being carried out by
the US Army Corps Of Engineers (USACOE), with the ND State Water
Commission (NDSWC) as the project sponsor, This was the first
experience for most of us in dealing with state and federal
agencies., In our dealings with the USACOE we were always treated
with respect, and obtained the information we requested, although

not always in a timely manner.

However, we do not have many kind words to say about our dealings
with the NDSWC. We were seldom {reated with respect and dignity,
When we talked to them over the phone or in person, we got the
impregsion that they thought that we did not know anything
because we were farmers. In thelr news stories to the media, they
would not even acknowledge that we had an organized assoclatlion,
and would not use the name of the association, Instead, we were
just referred to as some farmers along the route of the proposed
outlet project. They frequently distorted information that they
had obtained from us when reporting it to the media,

In one instance, as chalrpersen I had agreed to set up a meeting
wlth the NDSWC to discuss Right Of Entry Agreements., After
spending 2 days calling all of the members to set up the meeting,
I was informed by the NDSWC that they had already selected a time
and place!!! How disrespectful can an agency get? They obviously
didn’'t care if they communicated with us at all, it was just
another checklist item to complete. And there were numerous other
instances like this. Before dealing with this project, we as
farmers would never have belleved that a state agency could treat
the public so arrogantly and disrespectfully, unless we had
experienced 1t firsthand! And I think it is this same arrogance
that 1s reflected in the content and wording of this bill that we
are discussing today. We include this in our testimony here today
because we want to inform the legislature about how thelr state

agencies actually conduct business.

GOOD PUBLIC PROJECTS

In 1998, our assoclation was pleased to see that the initial
funding appropriation for the outlet feasibility study from
Congress had a requirement regarding the outcome of the study. To
be eligible to be funded as a project, the study needed to show
that the outlet was technically sound, economically feasible, and
environmentally acceptable. These are the requirements that any
large scale public project nust meet. A project is a good project
if it meets these three tests, and this proves that it 1is worthy
of taxpayer funding. A project that is approved by following the
NEPA project development process will pass these three tests.
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So before full funding for an ocutlet project will be authorized,
Congress will require that the outlet project passes these three
tegts, based on the information in the feasibility study, in
conjunction with fqollowing the NEPA process. At this point in
time, neither the USACOE nor the NDSWC has been able to show that
any proposed outlet would pass these three tests. In fact, it is
doubtful that an outlet project could pass even one of these

three tests,

The House Bill 1151 that 1is before us today seeks to bypass all
of these gond project requirements, simply by declaring the
Devils Lake flooding to be an emergency. Our association believes
that is very reckless and an abuse of their authority for the
NDSWC to even proposge such legislation.

As an assoclation, we have spent a great deal of time collecting
and gtudying information about the entire Devils Lake flooding
gltuation, Stated below are some of our observations relating to
whether an outlet project could meet these three tests.

The 1ssue of whether or not the outlet is technically sound
(in other words, will it work?) has been questioned by many
because of the existence of the Spiritwood Aquifer,
According to the ND State Geologist, the lake bed may be in
contact with the aquifer. What thigs means is that any water
pumped out of the lake may be replaced by water from the

aquifer in a short time.

The 1ssue of economic feasibility is in question because
feasibility studies show a very low return (about 35 cents)
in benefits for each dollar that is spent. (Obviously, the
State Of North Dakota should not spend $ 100 million dollars
to save $ 35 million dollars in reduced flooding impacts).

The issue of environmental acceptability is in question
because of water quality, blota transfer, downsiream
impacts, and many other issues.

NOT AN EMERGENCY

What is an emergency? One of the definitions of emergency is that
it is an unforseen event. Another definition is that it is an
event that threatens to cause a loss of life,




No one in the congressional delegation or state government has
been able to show that this is an emergency based on the above
definitions., We acknowledge that the rapid rise ot the lake has
cauged a lot of suffering, and our sympathy goes ocut to these
people, We especially feel for those farme.'s who have lost

farmland from flooding.

It ls true that the lake will probably overflow into Stump Lake
this coming spring. But does that constitute an emergency? Our
asgoclation believes that the emphasis at this time then needs to
placed on moving people and property in the Stump Lake area out
of harm’s way. They have already known for years that this might
happen, so much of thls preparation should already have been
done. This type of work is the proper role of local, county, or
state government, When the overflow occurs, the lakes may rise
rapidly, but it 18 an event that can bhe monitored to prevent any

loss of life or property,

And in the longer term, the lake would need to approximately
double in volume hefore it would overflow into the Sheyenne
River. If thls were an uncontrolled flow, it would be an
emergency situation. But it would not need to be an uncontrolled
flow, because the state could build a discharge structure to
control the flow. And if this event happens, it will be many
years or even decades in the future.

As stated in the recent US Geologlcal Survey publication entitled
“Climatology and Potential Effects of an Emergency Outlet” (June
2000), an outlet would only reduce the probability of overflow
from the lake into the Sheyenne River from 2% (without the
outlet) to 1% (with the outlet). This is assuming wet weather
conditions continue until 2015. That is a very insignificant
probability reduction, even assuming the outlet could lower the
lake over that period of time. (The outlet would have to operate
at 300 CFS, and there are many who believe that the Sheyenne
River could not accept that much water without excessive erosion

of the streambanks and other effects).




8o our assoclation believes that the very premise of this bill is
flawed, in declaring the Devils Lake flooding to be an emergency
situation, By declaring this an emergency, the NDSWC is implying
that this is supposed to justify:

Not following the NEPA process for the project
Not following normal procedures to acquire land, and
Not following the competitive bidding process

Under the flawed argument that an emergency exists simply by
declaring it, this bill would:

1) Remove the full protection normally given by the NEPA
process to those citizens affected by the project,

2) Eliminate the rights of the property owners along the
route of the outlet, and

3) Cost the taxpayers additional money because of the
elimination of the competitive bidding process,

Our association would like to make some comments now about the
land acquisition issues now, because as farmers this is of great
concern to us. The provisions in this bill are totally
unacceptable to landowners because:

They do not define what constitutes proper notice
They do not provide for meaningful negotiation
The offer as described is not related to market value

Basically, the way the bill reads, it deprives the landowner of
their constitutional right of due process of law. This is an
issue of great concern to all farmers, because for most of then,
the value of their land represents their life savings. This would
also set a very dangerous precedent for the state.

In the past, our association has had some discussions with the
NDSWC about compensation for the pipelines associated with an
outlet project. We did not agree with thelr method of evaluation
and compensation, and believe that there would be a major
devaluation of our land if an outlet were ever constructed.




CAUSES OF FLOODING DAMAGES

According to the State Geologlst, the natural condition of Devils
Lake is to be rising and falling, because it ls the low point

in a closed drainage basin.

Our assgociation, and others, believe that this effect has been
amplified by farming and draining of wetlands in the upper basin.
And the State Geologist has stated that the lake may be
interacting with the Spiritwood Aquifer. Thils interaction with
the aquifer may also account for some of the flooding damages.

Our assoclation algo believes that over the Devil Lake region,
much of the damage and harm in this situation has been caused by
poor decisions and improper actions by local and state
government. For example, in the past, why did the government set
the flood plain elevations too low and allow people to build
structures in the area? Most of the houses that have been moved
were constructed in areas that were in the natural flood plain,

In the city of Devils Lake alone, over $50 million dollars has
been spent to build a massive dike south and west of the city.
This entire amount of taxpayer funds could have been saved 1if
local and state governments had done thelr jobs properly, by
preventing construction in this area. This includes the ND
Department Of Transportation, which should have constructed US
Highway 2 northeast of the city rather than southwest of the
city. Why weren’t these agencies acting in the best interests of
the people, by using available information and long term
planning? Why was the ND Geological Survey not supplying accurate
information to the local, state, and federal officials? And
concerning the upper basin, why has the NDSWC approved thousands
of legal drains in the past, and allowed many other illegal

drains to stay in place?

Where 1s the accountability of government to its ciltizens? And
why has the media generally not questioned these poor decisions
in the coverage of the whole Devils Lake flooding situation? So
are we proposing to build an outlet to correct decades of poor

planning and poor decisions by government?

These are some questions for the ND legislators to try to answer
for themselves as they consider this legislation.
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SOLUTIONS TO FLOODING

So government has been railsing roads, bullding dikes, payling
farmers to store water on their land in the upper basin, and
moving houses, businesses, and farmsteads to move people out of
harm’s way. Most people would agree that these actions by
government have been appropriate, as long as they are cost

effective,

FINAL COMMENTS

Our assgociation bellieves that the items mentioned above are all
necesgsary and should continue to be carried out. In addition, we
balleve that the government should spend other available funds
to:
1) clese all legal and illegal drains in the upper basin
2) provide additional storage of water in the upper basin,

where appropriate
3) purchase flooded farmland and farmsteads to allow farmers

to farm elsewherse

4) Purchase flooded businesses to allow those people to
relocate their business elsewhere

5) Prohibit any future construction in the flood plain
6) Investigate and implement other measures to reduce

flooding and flooding impacts
7} Create plans for a control discharge structure to be used

at East Stump Lake, to control the flow of water into the
Sheyenne River

We believe that upper basin storage is a key element in dealing
with the Devils Lake flooding situation. But we do not believe
that an outlet is a feasible or prudent solution. Also, the state
cannot legally build any outlet without first obtaining approval
from the Spirit Lake Nation, Minnesota, and Canada. This approval

has not yet been obtained.

We believe that the ND State Water Commission, in proposing this
legislation, is an agency that i1s abusing its authority and is
out of control. Its very purpose and function needs to be re-
examined by the legislature in the near future.

In conclusion, the landowners and citizens in the Peterson Coulee
Qutlet Association STRONGLY OPPOSE House Bill Number 1151, and
recommend that it be defeated in the legislature.

LD Fhsihson

Thelma Paulson, Chalrperson
Peterson Coulee Outlet Association
3321 54" Avenue NE

Maddock, ND £8348-9636
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