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Minutl)s: 

I/\: l 780 Cl lAll~MAN NICI IOL/\S~. We will op1:11 to hcming on I IB 1203, 

1 A: OLE /\;\RSVOLD: Fo1· the l'ccord my name is Ole /\ursvold. I uppl.!ut· hcforc you us 11 

sponsor of I-IB 1203, Jn this ugc of incredibly costly machinery und very nurrow form margins. 

it is csscntiul thut the formers of this stutc und our locul <lculcrs have the pmlcction afforded by 

HB I 203, I solicit your fovornblc rccommcndution, 

I A:2 t 75 CHAIRMAN NICHOLAS: Who would like to testily nc.xt? 

BOB LAMP: I represent the ND Dculcrs /\ssociution, We support I-IB 1203, It is important 

to point out to the committee that whut is really driving this Legislation is u cu1Tc11t law that we 

arc asking to be repcnlcd. The ND CENTUR \' CODE l31LL 510707. 1t relates to the 

purchuscr being able to return equipment. It gives the purchaser the ability to rescind the sale. 

What is a reasonable time to return the equipment after time of sale. What is reasonable lit'? 
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Thul Is not pointed out ln the Bill. In toudil.!s world the implement denier is th1:1·i.: to s11tislY thl.' 

wm'1'u11ty, 'l'ukti cure of them lilrm cw;tomcrs. The pmblcm with the code is lcm·cs it up In 

whut un indivl<luuls perception is, We need u IH!W upprnuch. The li.•111011 l11w come in ~·tc. 

We huvc nm this Bill pust scvcrnl nrnmtfoclun:s uml thcr do not huv1..• till)' prohl(.'lll with this Bill. 

ffB 1203 it soil' points out th(.' importuncc or thu Bill. I do haw u couple ol\knlcrs th11t would 

like to testify, 

.l.Lll2.f>94 REPgESENTATIVI~ L!•:MU-:lJX~ \Vlwn ,,·c tnlk wmTuntics, This Bill is 

prcdomlnulcly f'or new muchin1.:ry, 

l 6:2747 j1OB L6MJ~l This Bill would not cffi.!ct thut cin.:llmstum:1~ ut ull. 

l A: Cl-1/\IRM/\N NICHOi ,/\S: I will tukc udditionul testimony. 

JO! IN SCI 1/\BERT I um the .John Deer dculer· from Dickinson, ND. 

I um here to spcuk in fovor of HB I ::!03, My big interest ln the Bill is tlwt I huvc hud some 

problems thut we would like to rcpcul. I sold u trnctor to u purchuscl', Du1'ing the course or the 

sulc we negotiated u wurrunty thut wus ucccptublc to both of us, Th~ wurrunty wus fol' u period 

or through the planting scuson of' the next year. During thut time frame he did invoke the 

wurrunty once. He told me whut it cost him to repair the muchinc und I rcimbmsi.:d him for it. 

He sent u note und told me thut the tractor wus working fine und he was rcul happy with it. 

Luter on that fall after he had used the machine all summer and into the full work, I le had some 

problems with the tractor and took it to another dealership ,vhich I was not aware of, I hud 

lived up lo our.negotiated dealership, He had bud the tractor for ncurly two ycurs und the tractor 

was know thirteen years old. The end result of that: He ended up suing me and in the trial the 

judge sited this section 510707. He held me responsible to the tune of sixteen thousand dollars, 
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for the repairs that was done lo the used tractor. l~vc11 thought l did not do it in my shop. I le 

hnc.J the work done somewhere else. The judge overrulc<l the express warranty that \\'C negated 

al time of purchase. I thinks that I IB 1203 will be a remedy to the problem. The l\ill givi.: 

time limits so that everyone know what the llmits arc right from the start. 

ThiH wmrunty would preclu<lc the machinery l'rom being taken to to homl.! repair shop. Most of' 

the machinery b take back to the seller ol' the machinery !'or warrnnty wol'k, A custom 

combined would be u different situation, The machine woultl he taken to u licensed authorized 

I A: REPRESENTATIVE BERO; This new Bill would not hclp you in you1· pt·cscnt dispute. 

1 A: .1O1-I_N SCHABERT: That's right. 

I A:REPRESE~TATIVE LEMIEUX.;_ I huvc always thought that what wus sold was buyer be 

I A: JOLIN SCHABERT: have been told by ujudgc that you can't sell something "a~ is" 

It hus to be fit for something. It lurn to serve u purpose. Unless you bl}Ught it fol' purls, 

IA:4444 CHAIRMAN NlCIIOLAS: Whut you url! tl!lling us is tlrnt il'you hnvc un implied 

wurmnty. This wus u used equipment thut you lll'C being sued 1hr. You hud un implied 

wurrm,ty, SonH!limcs you buy used equipment and the dculcr suys I will wuI·1·unt for ninety 

duys or whutcvcr, l wlll put this writing, etc. 

lL\;4476 .JOHN SCIJABERT~ There urc two diffc1·c1H \\'Ul'l'UtHics. Thc1·c ls the 1.1.Xpt\~ss 

wurrunty which everything is written out. II tells whut the eustotncl' gets nt the lime or the sulc. 

The lmpllc<l wnrrunt Is whut bmilcully mJ<lrcsscd by 510707, ThL' implied wur1·11n1y is 1ha1 the 
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equipment is tit to do what is for what it is pur·chased. The wmranty on used rquipment must 

be ncgotiall!d by the dculcr und the customer ut the tinw of the sail•, 
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CONTINUl~lt 

A customc1· ol' cxumplc; you buy u use trnctol' from me and ynu nrc puying $25.000.00 fo1· ii 

That's n lot of money und you might ask l'ol' some kind ol'a warranty. If' something goes w1·tmg 

with the muchinc und it needs to be hnulcd, we will split it lil'ty 11rty, tr we both ugrce to that 

then you urc covc1·ed. Al least you know whnt your shm·c is going to be lf something goes wrong 

hut if you come i1Ho me und I tell you l wunt $25,000.00 for the mm:hinc, The pw·ch11sc1· :•mys he 

will puy $20,000.00 lbt· tlw muchinc. Then, us the dcnk•,-. I would suy O.K. but then )Oll lll't.' 

buying the t1·ucto1· L\S I~. Then the plll'chuscr is tuking $5,000.00 of the purchusc prk<-1
• Tlwu 

)
10ll know thul )'Oll th~ plll'chuser IH tnking the risk, Thut should ull b~ tH:gutiulcd between tht.• 

<lculcr nnd the ct1i;tm11c1-. I don't think thnt it should be wl'iltcn Into n luw thut favors dthL'I' 

pmly. 

I A:88 Cl IAJRMAN NlC!lOLAS~ Any other qm:stions committee members'! 
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REPIU~St•:NTATIVE LEMIEUX: When I refer back to Bob Lambs testimony where he hus the 

statues sighted in which and we go down to the line where it says ii' it dPsc 1101 prove to be 

rcusonablc lit fot· the pmposc for whkh it was purchased. Wlwrc dose it imply that the dealer is 

liable un<l not the manufacture. 

MR Cll/\lRMAN AND REPRESENTATIVE LEMIEUX: ll dose not imply that. In fac.:t what 

it suys is that the recou1·sc is to rescind the contl'm:t and tlwt is why the case that l' 111 in vol vcd in 

is in the Supr·cme Court now, Because the customer· that I'm dealing with hud no itHL'll!lon of 

giving up the trnctor. He did not wnnt to give it back to me and even take the cusL' bnck fol' 

what he puid for it. He wanted to keep the trnctor. I le ,lust wanted me to pay to pay the repairs 

u11d the judge ugt·eed with him. Thul why were in court. The part nbout this lttw that is so 

vague is the rcasonnblc amount or time, 

IA:253 CHAIRMAN NICl·!OLASl Any othe1· questions committee members, O.K. Thank 

you sit·. Who clsl! would like to offe1· testimony, 

OUT GOING PRESIDENT OF THE N.D. lMPLEMl~NT DEALER ASSOCI/\TION: 1:rn11'? 

We huvc two dculcrships. Ccntrul Sulcs und we urc u silver s!.!dct· dculc1· in .lnmcstow1, und 

Cusselton. I would like to spcnk in bchulf of the Dculc1·s in NJ), ulso in lhvor or this new 

h1glslution, .. ,pc1·poscd lcgislution. We feel the 111mrnlhctu1·t.•s ul'c liublt..• und we want to honor 

und work on huhull'of our· customers, Mukc sur·c the nu11rnlhctu1·c is tuking cure o!' tht.•m und 

the product. We cun sell with u wurrnnty or without on1..•. We suggest that thi: ptm:lwscr· \'1s1t 

with the p1·cvious owner, 

.l.L\:465 Cl IMRMAN NICI IOLAS Any other qucsthrns commiucc mcmhi:rs. 
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REPRESENTATIVE Ll.~MIEUX: Fran, what uhout the situation wc1·c manulhctun:s put those 

lemons out there. l1or example these new machines with the dectronic co111po11cnts. We get 

out lum.~ live ycnt·s and you take a $100.00.00 dollar machine that has an elcctl'ical bug i11 it, it 

can cost you thousunds of dollars. Loss or time. Should we address that issue in this law. 

That the manufocturc hus to stund behind the machine lc.>t' a longer period. Should \\'L' lc.m:c 

the manufoctu,·c to sland behind there equipment. ANSWER: Manulhctllt'L'S do a lot to help 

the customer. They trnk munulhcturcs for help in situations, \Ve ucalers that me kf't want to 

keep u eustomcr huppy, We pmvidc loners. We trade. We wunt to keep our image so that 

we can continul.! in business. I think this bill put enough teeth in this bill. We don't ncL•d to 

usk th!.! nrnm1foctu1·cs for unymorc then they have promised but they should folio\.\' thl'ough on 

there wurruntics 

I A:758 Cl IAIRMJ\N NICHOLAS: Any other questions committee mcn1b1.!1·s . 

.IOI-IN OLSON: Good morning Mt·, Chainnan und committee members: My mtmc is .lohn 

Olson. I here to<luy on bchulf of Catcrpillm. One nu11n1foctu1·c thut docs business in the state, 

I um going to hu11d out nn mmmdmcnt which really kin<l of cxplui1rn ou1· position. It is a p1·ctty 

simplc umc11dmcnt. Cutcrpillnr, is the only of Butte,· Muchincry I believe is the only dcalc1· in 

N. D. lht· Cut!.!l'pil Im· Equipment. Am I co1·1·cct Oil tlwt. On section six the lust hal r ol' the 

section is SU)'S lfwarrtu1t>1 wol'k 1·cpuir wot·k is pcrfo1·me<l under a 111rnrnlhctu1'1..' 0 s l.'Xp1·css 

wu1·1·unty, The mnm11hcturc shull 1·cl111bursc ut the houl'ly lnbor rule thul is the same 01· g1·1.•1111.•1· 

thcll the denier pniscntly chllt'gcs consumers 1hr non-wnrrnnty work. This section r~olly 

defines the tc1·n1 ol' the contruct between the dculc1· und the 1rnun1foct\11·c. M~, understanding is 

thut cntc1·plllm hud n dlffo1·cnt m·1·ut1ge11lcnt with its dculcrs. It will discount the llllH:ltin1.• 11t the 
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time of the sale by manufacture to denier and that discount i·dlccts thr wurrnnty wmk labor that 

is being performed us wurranty service of thut machine, So this n1111.:nd111cnt simply allows the 

deul<.~1· the option, not the munulucturc but the c.lcalcr the option to have that right to negotiate that 

separntc manufocturcs 1·cquirec.l reimbursement. In assodation with the wmrnnty. The tel'ms 

or the wurrnnty work. I huvc spoken to Mr Lump. I don't bclii:vc the dealers of any objection 

to this. I don't know why they would because they still maintain the right lo dklatc the terms or 

the wmTunty repair work. I would be harpy lo answer any questions. 

I A:980: CHAIRMAN NICHOLAS: Any questions from committee membern, Thank you 

John. Anyone else wishing lo uppcar in option to the bill. The committee will close the 

hcut'ing on this Bill. llBl203 

-
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Minutes: 

Robert Lt111u,: Written testhnon~'• 

1lc11nifor Clul'k: Written testimony. 

Chuim1m1. Nicholas: Close the hcul'ing. 

Rep Lloyd: I move the ame11dmi.:11ts, 

Rep Muclle1·; I second. 

Rep Bergi I move u do puss us umcndcd, 

Rsm Pletsch: I second. 

1 :Z )'Cll, 2 nny, 1 uhscnt 

Meter II _,_ -----------~---···--·••···----·- --
0-8, 75 

Carrier Rep Lcmh.•ux 
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Prepared by Caterpillar Inc. 

PROPOSED AMENDMENTS TO HB 1203 

Page 5, line 8, after "work. 0 insert "In addition, the dealer shall have the right to accept the 
manufacturer's or supplier•s warranty labor reimbursement tem1s and conditions in lieu of the 
above." 

Renumber accordingly 
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10315.0102 
Tltle.0200 

Adopted by the Agriculture Committee 
February 9, 2001 

HOUSE AMENDMENTS TO HB1203 HOUSE AGR. 2-9-01 
Page 5, line 8, after the period Insert "The dealer may accept the manufacturer's or suppller1s 

warranty labor reimbursement terms and conditions in lleu of the above," 

Renumber accordingly 

Page No. 1 10316,0102 
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Rick Berg 
Michael Brandenburg 
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Edward H. Lloyd 
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Totnl 
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(Yes) 
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Yes No Representatives 
J_.---' Rod Froelich 
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REPORT OF STANDING COMMITTEE (410) 
February 13, 2001 9:01 a.m. 

Module No: HR .. 26 .. 3152 
Carrier: Lemieux 

Insert LC: 10315.0102 Title: .0200 

REPORT OF ST ANDING COMMITTEE 
HB 1203: Agriculture Committee (Rep. Nicholas, Chairman) recommends AMENDMENTS 

AS FOLLOWS and when so amended. recommends DO PASS (12 YEAS, 2 NAYS, 
1 ABSENT AND NOT VOTING). HB 1203 was placed on the Sixth order on the 
calendar. 

Page 51 line 81 after the period insert "The dealer may accept the manufacturer's or supplier's 
warranty labor reimbursement terms and conditions in lieu of the above.'' 

Renumber accordingly 

(2) DESK, (3) COMM Page No, 1 HfHO 3162 
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Commi,ttec ~lcrk Signat~1r 

Minutes: 

REP, MONSON; Sponsol', introduced the bill to the committee. This bill will mnkc dealcl's 

liuble for only the ,·cHsonabk~ types of wat'rantics on the used machinery they sell. 

REP. AARSVOLD; Sponsor, tcsti ficd in support of this bill. Sec uttuched testimouy. 

BOB LAMP; North Dakotu Implement Dealers Assoc., testified in support of this bill. Sec 

attached testimony, 

JOHN OLSON; Catcrpillm, testified in support of this bill. 

JOHN SCHABERT; John Deere Dealer N Dickinso11, testified in suppo1·t of this bill. 

FRAN ROMS DAHL; North Dukotu Implement Dealers Assoc., testified in support of this bill, 

The hearing wus closed, 

SENATOR ERBELE moved for u Do Puss, 

SENATOR URLACHER seconded the 111otlo11, 

Roll call vote: 6 Ycas1 0 No, 0 Absent und Not voting, 
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SENATOR URLACHER will curry the bill 
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Insert LC: , Tltle: . 

REPORT OF STANDING COMMITTEE 
HB 1203, as engrossed: Agriculture Committee (Sen, Wanzek, Chairman) rocommonds 

DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1203 
was placed on the Fourteenth order on the calendar. 
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Testimony F'or House Agriculture Committee 

Prepared by Representative Ole Aarsvold 

House BUI 1203 

January 25, 2001 

I appear before you today us a co .. sponsor of House Bill 1203 which can be 

called a farm n1achinery ulcmon" law, It is simHar to the language and intent of 

the motor vehicle "lemon,, law which has been in effect for several years in this 

state. It obligates a manufac1nrcr of form equipment who cannot repnir a new form 

machine to perforrn its intended purpose to replace or refund the price of that 

equipment at the purchaser's option. A reasonable deduction 1nay be n1adc for use 

and wear. Additionally, it requires the manufacturer to reimburse the farm 

m,~chine dealer performing warrantee labor at a rate no Jess than customary, 

House Bill 1203 would provide significant financial protection for both the 

local machine dealer and his farm customer. In the past, it was not uncommon for 

dealers to be the target of complaints, perfotm 1nuch uncompensated labor, and 

replace parts at his own expense to maintain a good relationship with his farmer 

customers, Customers often had to sell or trade such nonconforming equipment at 

a substantial financia] Joss. Dealers and farmer customers in the entire trade area 

"knowH the piece of nonconforming equl.pment and discount its value 

dramatically. 

In this age of incredibly costly machinery and very narrow farm margins, it 

is essential that the farmers of this state and our local dealers have the protection 

afforded by House Bi11 1203. 

I solicit your favorable recommendation. 
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• Mr, Chairman, members of the House Agriculture Committee, my name 
is Bob Lamp representing the North Dakota Implement Dealers 
Association and here in support of House Bill 1203. 

• House Bill 1203 is offered as a replacement of NDCC 51 .. 07-07 on 
outdated law which adversely affects North Dakota's farm equipment 
dealers who represent manufacturers of farm machinery. 

• NDCC 51-07-07 is a section in North Dakota law enacted in the early 
1900s which refers to " ... any gas or oil burning tractor, gas or steam 
engine, harvesting or threshing machinery ... H. It refers to the ability 
of purchaser to r:esefnd. the sole of such machirwry if in " ... a 
reasonable time after delivery for the inspection and testing of the 
same ... " and that the piece of machinery does not prove to be 
" ... reasonably fit for the purpose for which it was purchased .. ,". I 
have attached a copy of Section 51-07-07 for your reference. 

• Unfortunately, current law fails to provide adequate definitions on 
such critical issues as: 

1. what is a 11 reasonable time after delivery?"; 
2. ho~ to determine what js "reasonably fit?"; 
3, who is responsible for the_returned machine?" 

It simply leaves the settlement of these issues to individual perception 
or worse yet to the court system. 

• House Bill 1203 presents a more reasonable and modernistic approach 
to farm machinery which does not conform to the manufacturer's 
expressed warranty and places the responsibility for such conformity 
where it should be---with the manufacturer which produced the 
equipment. The bill is fashioned after laws that exist in many other 
states around the country. 

• It is important to note that this legislation has been reviewed by 
several major manufacturers and they have found no problem with its 
implementation. 

• To address the bill in a very general way, I would like to briefly 
explain the various sections of the bill: 



l. Section l simply defines the terms used in the bill. Of special 
note are the definitions of express warranty, farm machinery. 
nonconformity and reasonable allowance for consumer use. 

2. Section 2 states that if the farm equipment does not conform 
to the express warranty and the consumer reports the 
nonconformity to the manufacturer or its authorized dealer, 
the manufacturer or its authorized dealer shall make 
appropriate repairs. 

3. Section 3 says that if the manufacturer cannot conform the 
equipment after a reas6'hable number of attempts, the 
consumer has the option of having the manufacturer replace 
the equipment or refund the full purchase price less a 
reasonable allowance for consumer use, 

4. Section 4 refers to an affirmative defenses and pr,,vides the 
def initlon of a "reasonable number of attempts" to repair the 
equipment. 

5. Section 5 spells out information that must be supplied to the 
consumer of new farm machinery, the notice of complaint that 
must be made by the consumer, the responsibility of the 
manufacturer to provide replacement equipment if requested by 
the consumer and the time frame for actions under this section 
of the NDCC. 

6, Section 6 relates to the effective dates and specifies the 
warranty reimbursement rate at which the manufacturer must 
pay the dealer for their express warranty work. 

7, Section 7 is the repeal of Section 51~07-07. 
• Mr. Chairman and members of the committee, this concludes my 

testimony on House Bill 1203, NDIDA asks for your favorable 
consideration of this legislation. There are two dealers here that 
wish to address the committee, I am happy to respond to any 
questions the committee may have on House Bill 1203. 

Robert L. Lamp, CAE 
Executive Vice President 
North Dakota Implement Dealers Association 

( 
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nuonably ft\ for the p\lrpott tor which it, wu purcbMed, tJ\e p\lNlhutr 
ma1 ••oh,cl Use lilt bf ,tvin, notice, within • rMIOMblt Ume after •U•• 
t11, ~ U\e putiM from whom any 1uoh m~ WM punhulcl. or~ 
a,ent who neptf at«I thtt ule or mad• d•UVW)' of •ueh penonaJ ,,...,.,, 
tit blt wccellOI', and by p)acJnr the •m• at t1M dt1J)ON1 otth, Nller. hy 
pmS.lon ln an1 wrltttn urdw or contract ot ult, or othtr ~tnot, whloh ii 
oontrvJ to an)' of th, provl•luna of t.hi• Nntiou. hereby te dtolartd to _,. 
a,alM pubUo poUo, and ~uhl. 
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Suean Boreen [tboreenCvogellaw.coml 
Monday, January 29, 2001 4:40 PM 
1blampCadand .com' 
Houae 81111203 

JclllUlJry t.9, 2001 

Robart Lamp 
North Dakota Auto and Implomonl 

Dealars A~sociatJon 
P,O, Box 2524 
Forgo, ND 50108 

Re: House Bill No. 1203 

Dear 8ob1 

P11nrnan1.; to your request, 1 have reviewed Housfl IHl l 120], You rnquested 
that 1 draft some language to add to tho bi 11 to mak1~ it c.1 ear that it door; 
not apply to the salo of used farm machinery, tho sala of which would 
continue to be governed by the Uniform Conunercial Code, The Act, an 
drafted, cle~rly applies only to new farm machinery. Therefore, lt may not 
be necessary to add any such language to the Act, If, howevor, it is 
important to add such l.:mgunge in ordo r to get th it, bi 11 th rough, I suggos t 
the following language be added at the end of SectJ.on 6: 

~'hie /\,r:, sbal.l not apfJlY lo tho salu of usod farm Hlilddnory, 
sale of used farm machlne.r-y shall be governed by the Uniform Commercial 

ode as contained in Chapter 41-02 of the North Dakota Century Code, 

As we discussed, the Uniform Commercial Code does already govern the sale of 
used farm equipment, The Uniform Commercial Code ~ontains specific 
provisions regarding WRrtanties. Specifically, Section 41-02-30 sets forth 
the procedure for creating express warranties. That section provides as 
tollows1 

41-02-30, (2-313) Express Warranties by Affirmation, 
Promise, Description, Sample, 

1, Express warranties by the seller are created as follows: 

a. Any affirmation of fact or promise made by the 
seller to the buyer which relates to the goods and becomes part of the basis 
of the bargain creates an express warranty that the goods shall conform to 
the affirmation or promise. 

b, Any description of the good8 which is made part of 
the basis of the bargain creates an express warranty that the goods shall 
conform to the description. 

c, Any sample or model which is mad0 part of the basis 
of the bargain creates an express warranty that the whole of the goods shall 
conform to the sample or model, 

2. It is not necessary to the creation of an express 
ranty that the seller use formal words such as "warrant" or 11 guaranty 11 or 
t the seller have a specific intention to make a warranty, but an 

firmation merely of the VAl4e of the goods or a statement purporting to be 
merely the selier•s opinion or commendation of the goods does not create a 
warr4nt;y. 

1 



'l'he Uniform C<JmmurGial <:(.)du cll1w provldo1J for L110 1:t11o11.1,.,,1 of .ir, ir111 li•rd 
warranty of murchuntabilHy in uvory contn11:1 w1lorH18f1<"J(:ll.1••,111 1 1.1x\:l1id1•d 

writlfl<J in r1 eonaplClJOU~ lnfHllHH, St:lCl)Oll 41-0/-n 1,rovldHS cj,'1 (,1JJ,,w,•J: 

41~02·]1, ('--Jl4) lmpl.i.1HI w,1rr,rnty - M1n1:h,rnt;Jbil1''/ •· 
t r!.!do. 

l, lJrd01rn flXclud1'ld or modifi0d (:,icg;t.Jori 41-0?.- Hl, o1 

wtirnrnty th1.1t tha qc>0rfo ahrJll bEt rn0rd1arrt.ablo ill i.mpliud ln a (:,:i11tr,w1. f<,r 
their HF.do if U•f) aollor iH a morchanl wl.th r<rnpn:.'t t'i q()orh1 of t.tid,. ki11d, 
Under: thin frnctlon tho Horvlnq for Vdluo of f<,H•d or d1l11k t, .. , l)L' ,:u1w1m1t-d 
oithor on tho prarnJaos or olt-ir~whorn i~ .:i :.·rnlo, 

?., r;oods t.o be morch,rntcJblo mulll. bu c1t l•JdHL such ,w: 

a, Pass without objACli()n In the trade 1Jndar tha 
contract description/ 

b, In the c,rne of fungibt0 goodB, are of Li.Lr avor~HJO 
quality within the descrlption. 

o, Are fit for tho ordinary purpmi0.Y for whl ch suc:h 
qooda r1re used, 

d, Run, wlthin th0 variation.':! permlt:Lr~d by the 
agreement, ot' ovcrn kind, quality nnd q1rnntity within oach un.lt. and amoriq <1I! 
uni ta in vol vod ,• 

e, Are adequately contaln0d, packaged, and 
labeled as tho agreement may roquiret and 

f. Conform Lo the proml sel::1 or a f fi rma lions o [ foe t mado 
on the container or label if any, 

3, Unless excluded or modified (section 41-02-31), 
other implied warrantios may arise from course of dealing or usa90 of trr.1do, 

3 Uniform Conunor(!L=1l Codo also provJdcs for' an implied Wilrrr1nty of fit.nn.'-;:c; 
a particular purpose if at the tirno the contract was entored into thr-i 

eller has reason to know of a particular purpose for which the goods will 
be used, This implied warranty is set forth in Sectior1 ~l-02-32 which 
provides as follows: 

41-02-32, (2-315) Implied warranty - Fitness for particular 
purpose, If the seller at the time of contracting has reason to know any 
particular purpose for which the goods are required and that the buyer is 
r~lying on the seller's skill or judgmant to select or furnish sui.tabla 
gr,ods, there is unless excluded or modifi~d under the next section an 
implied warranty that the goods shall be fit for such purpose, 

If a seller breaches any express or implied warranties, a buyer has several 
potential remedies, A buyer can revoke acceptance of the goods, See 
N,O,C,C, § 41-02-90, Alternatively, the buyer can keep the goods and recover 
from the seller the difference between the value of the goods accepted and 
the value they would have had if they had been as warranted. N.D.C,C, § 
41-02-93, A buyer may also be entitled to recover incici~ntal and 
consequential damages arising from a seller's breach of warranty, N,D.C.c. 
§ 41-02-94, 

In summary, the repeal of Section 51-07-07 and adoption of House Bill 1203 
will not leave the purchaser of used farm equipment without any remedJes, 
The sale of used farm 8quipment will continue to be governed by the t0rrns of 
the Uniform Commercial Code which provides for express and implied 
warranties. If any express or implied warranty is breached, th~ buyer has 
several potentJal remedies available, including rescission. 

you need anything further from me, please let me know, 

2 



stoven 7C"'""Johrison· • 

1ab 

40 0, Boreen 
oqol l.aw Firm 

502 First Avenue North 
P, 0, l3CJ x l 3 8 9 
Fargo, ND 58107-1389 
phOfl~l (701} 217 .. 6903 
fax1 ('101) 237-0047 
sboreen@vogellaw,com 
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JOHN ll, OL &AUD 
riuuw,, North Dakota Legislative C<)L111cil 

JAY t: flUFllllOAVD 
A•\lbt1tr1l 1Jrru~tor 

v~, $(. ,. ....... t ,.....,........,.,.,,......, ......... .,._..,.,_,... I bll _, _______ .. ,.. ....... .__,.w..........,~ ............ 

JIMW, IIMITH 
lij111&l&tM1 Ouog111 
A11aly•t ,I, Aud1to1 

JOHN WALSTAD 
CorJo ROVl~o, 

Honorable Rick Berg 
State Representative 
House Chamber 
St"te Capitol 
Bismarck, ND 58505 

Dear Representative Berg: 

•• .................................... u .,. ................ --------~................. ' ·--~~ .......... ,, 

February 8, 2001 

a letter Is In response to your request for a brief analysls of House BIii Not1203"end the Impact the bill 
have on remedies for breach of contract or warranty which rnay be avail~ a purchaser of used 

rn machinery, 

House BIil No, 1203 appears to do two things, First, the bill creates several new sections of law relating to 
remedies for breach of express v·1arrantles which may be available to purchasers of new farm machinery. 
Second, the bill repeals North Dakota Century Code (NDCC} Section 51-07-07, relating to remedies which 
may be available to a purchaser of new or used farm machinery If the machinery Is not reasonably flt for 
the purpose for which It was purchased. 

The appllcablllty of the new law being created by Sections 1 through 6 of House Bill No. 1203 appears to 
be limited to sales and purchases of new farm machinery. Thus, these sections of the blli neither increase 
nor decrease the remedies currently available to purchasers of used farm machinery. 

The repeal of NDCC Section 51-07-07 under Section 7 of House BIii No. 1203 appears to decrease the 
current remedies available to purchasers of used farm machinery. However, the remedies under Section 
51-07-07 make up just one portion of the possible remedies available. Other remedies available to 
purchasers of used farm machinery should not be affected by the repeal of this section. These remedies 
lnQlude NDCC Title 9, regarding contr£!cts and obligations; NDCC Chae!er 41~02, regardln~ftFie Onirorm 
C9r-merolal coae article on sal.~s; an NDCC Title 51, regarding sales and ~xchang~s. Becaose--the 
specific remedies available to a specific purchase an sa e o used farm machinery depend on the unique 
circumstances of the sales transaction, It ls not possible for us to list all of the statutory remedies that might 
be available. 

lease do not hesitate to contact this office If you would like addltlonal Information regarding this matter, 

"lncerely, 
' 

WRh site: http://www.state.nd.us/lr 
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NORTH DAKOTA IM LIAS ASSOCIATION 
141 1 32nd SI SW • PO Oox 2624 • F fllQO, NO 08108·2fi24 

IOAfU) OP OlfllOTOfll1 

MAHC 1/\Y!.011 
l'wa,rfonl 
M1111don 
(161 (IIJ(l,t 

IJAVCIMl:VF.n 
I el \11co flro~ldonl 
L1ijlxm 
08:.1·4000 

URUCt UOLEM 
i!nd Vlco Prosldonl 
Northwood 
507•0110 

ROoi:m L. LAMP 
E:xocu11vo v1co F'msl(Jonl 
Fa,go 
20:J.8022 

AON MOTL 
Milnor 
427-622,1 

LEONARD MCGUIRE 
8oHlnonu 
228·:J733 

JOHN SCHABERf 
DlcklMon 
226·012:J 

RAY ANDF.ASON 
Ross 
71Jlh3244 

DAN ANDERSON 
Cavul10, 
;?85·4877 

DAN BUTLER 
Fargo 
298•1700 

MIKE WEISENllEAGER 
Gtancl Fo,ks 
776•6\ 11 

FRAN ROMSOAL 
Jamestown 
262•7030 

GARY HANSON 
Gratton 
352-3600 

DARRELL LARSON 
Wahpeton 
642-9266 

DON OflPEROAJ:\D 
Nallonal Director 
Park Alvor 
284·8~18 

SUMMARY SHEET fOR HOU§E BILL 120~ 

• House B1111203 does three things: 

1. 

2. 

3, 

Sections 1 •5 add language that spells out a 
manufacturer's warranty responslbUlty to a pun:haser of 
~ farm machinery, 

Section 6 specltlee a warranty labor rate, 

Section 7 removes an outdated law which has created 
Increasing problems for sellers of used farm machinery. 

• The North Dakota Century Code does not address a manufacturer's 
responsibility when new farm machinery does not conform to their 
express warranty. Sections 1 "5 spell out tll0s0 obllgnUons up to and 
Including rescission of the sale if they cannot make the product conform 
to the warranty. 

• Repeal of Section 51-07"07 is necessary since, unlike any other 
products, it mandates warranties on the sale of used farm equipment. 
While much of the used farm machinery sold does come with some type 
of warranty agreed to between the sellw· and the purchaser, the seller 
should also be able to disclaim any warranty If that is fully disclosed to 
the purchaser. 

• This repeal does not leave the purchaser of used farm machinery 
without any remedies. The sale of used farm machinery will continue to 
be governed by NDCC TltiG 9 regarding contracts and obligations, 
NDCC Chapter 41-02 regarding the Uniform Commercial Code article 
on sales and NDCC Title 51 regarding sales and exchanges. 

• If a seller of used farm machinery breaches any express of implied 
warranties, a buyer will continue to have numerous remedies Including; 
1) the ability to revoke acceptance of the goods, 2) the right to keep the 
goods and recover from the seller a difference In value, 3) the right to 
recover incidental and consequential damages arising from the breach 
of warranty. 

Robert L. Lamp 
North Dakota Implement Dealers Association 
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SENATE AGRIClJl/J'UH•: C(>MMITTt:E 
PRRPAREI> JJY HEPHESENTATIVf~ OLE AAHSV()l,I) 

DISTRICT 20 
ll()lJSf: HJ LL 1203 

MARCIi 2, 2001 

J APPEAR BEFOlU•: YOU TODAY AS C'OSPONSOI{ 01: ll0l 1SL BIi.i. l~0.1. WI 11<'1 I 

CAN BE CALLED A FARM MACIIINl•:R Y "LEMON" I.AW. IT IS SIMII.AI{ l'O Tl II: 

J,AN<JlJAOE AND INTENT OF Tl W MOTOR VI•:I IICI.I·: ''I.EM< >N" I .AW, \\'I II{ '11111\S 

BEEN IN IWFECT FOR SEVERAL YJ~ARS IN TIIIS STATE. IT OBLI< i/\Tl·:S A 

MANUFACTUl{ER OF FARM HQlJIPMENT \VI 10 ('ANNOT RJ•:PAII{ I\ Nl·'.W FAl{M 

MACHINE TO PERFORM ITS INTENDl~D PURPOSE TO REPLACE OR 1{1•:Fl IND Tl fl•: 

PRICE OF THAT EQUIPMENT AT Tl IE PURCI lASER 'S OPTION. /\ RFASON1\BLE 

DEDUCTION MAY BE MADE FOR USE AND WEAR. ADDITIONALLY, IT Rl•:QlJIHED 

THE MANUFACTURER TO REIMBURSE Tl IE FARM MACI IINE DEALER PHl{H)RMIN(i 

WARRANTEE LABOR ATA RATE NO LESS THAN CUSTOMARY. 

I-IOUSE BILL 1203 WOULD PROVIDE SIGNIFICANT FINANCIAL PROTECTION 

POR BOTH THE LOCAL MACHINE DEALER AND I IIS FARM CUSTOMER. IN Tl IE 

PAST, IT WAS NOT UNCOMMON FOR DEALERS TO BE THE TARGET OF 

COMPLAINTS, TO PERFORM MUCH UNCOtvIPENSATED LABOR, AND TO REPLACE 

PARTS AT HIS OWN EXPENSE TO MAINTAIN A GOOD RELATIONSHIP WITH 1-11S 

FARMER CUSTOMERS. CUSTOMERS OFTEN HAD TO SELL OR TRADE SUCH 

NONCONFORMfNG EQUIPMENT AT A SUBSTANTIAL PINANCIAL LOSS. DEALERS 

AND FARMER CUSTOMERS IN THE ENTIRE TRADE AREA i.KNOW 11 THE PIECE OF 

NONCONFORMING EQUIPMENT, AND DISCOUNT ITS VALUE DRAMATICALLY. 

TN THIS AGE OF TNCREDIBLY COSTLY MACHINERY AND VERY NARROW 

FARM MARGINS, IT IS ESSENTIAL THAT THE FARMERS OF THIS STATE AND OUR 

LOCAL DEALERS HA VE THE PROTECTION AFFORDED BY HOUSE BILL 1203. 

I SOLICIT YOUR FAVORABLE RECOMMENDATION . 



' I 

IIOt'FM AN ,\IO'l'OHS. INI'. 1. ENO(' KSON 
I Ir. I I 
I h ,, J 

C 1lr ii\~ 10 ~ W 'Ill :1~:1 

tlOFt'MAN .,toTOUS, INC'.. 11 ,·urp,iru• 
llun, l'l11i11liff 1u11f ,\ppt•ll11111. 

I, 

Kl•nrwth 1·:1'\11rKHON, 11t•r1•11d11111 

111111 Ap1wll1•1•. 

l'lv, No, Utr,o. 
Hupn•riw f'111irl 11f ,\urlh I l11h11l11 

~1 h rl'l1 ~·I. I !J71> 
AH A 11wnd1·d ,\ prd I. J!J71i 

8cllur 11f lraclPI' hro11ght a<·tion again..,t 
buyer lo rel'n,·1•r a111011nl all1·~L•1!lr duti on 
uccount, Thu !)istrkt ('ourl. ~ld,1m11 ('111111• 

ty, Bonny t\, Uruff, ,I., 11w11rded judg11w111 
for plidntiff ln 11m11u11t 11•~8 than dai11w1I l1y 
pl11iJ1tiff, 1111d plaintiff 1q1p1!11\l'd, Till' 8u• 
prumu Court, !1t!dcir~on, ,l., hl,J th11l I!\'\• 
dunco 11UHlt1in11d triul ('Ourt':i finding tlwt 
trnctor w1111 not fit for f11r111 work, whil-h 
w1u1 purpmw for which it w11t- p11rcl1 a:wd, 

d thu~, cost of rnp11in1 to tractor wm1 nol 
,utlon of l111y(!r; 1111d that s1dlt'.r was 
led lo i11t11 1'1!st on u,icounl due il, 1i1id i11 

u J11u11cc of 1ivid1!n1·c th11l 1,uyur :-ig111•d rt·· 

vul\•ing charl{u agreu11w11t with :wlli•r :wt· 
tinh tntcreHt r 1le at 1 w·;, per 111011th, lq.~;d 
ralo of intcrellt of ,l',1i per 11n11u111 wuuld lw 

applict'. 
Afrirrncd and 1·1i111a111l1,d (or allowarrcl' 

of interest. 

l, Sallls e= 11!) 
Statute pro\'idin~ that buy(•r of tractor 

mny rescind ~ale \f tractor dm!~ nol provt• lo 
'be ruu:-onably fit for purpo~e ror whid1 it 

was purchased doe~ not prol'itle for anv 
remedy other than ru:v'h;:-don. N DCC 51 • 
07 -07. 

2, Sales ¢;, 267 
Provlsion in rutail ord1:r for \l~t•d lrae• 

tor contuining t·ompll'lc warranty disclaim
er wus in 1•011f!iet with stnlute allowin~( 
buyer of lrnl'tor lo rl'~cind sale if tractor 
docs not prov,, l;i be rcasonub\y fit for 
purposl! for which it w11s pt1r<'h1tsed, and 
was thcrdore rnid, N OCC .'i I 07 07, 

:1. Sa h•11 1 •• , iii 7 
l'n111,11111 111 .,t11l11l1· n·l,1li1W \o 1u1d1111 1 

d1·,l'J;i11111•r !1( 11 arranly with n ,1w1·1 111 ,ali
.,r I r:11'l(lr C'llJI lit• rt•l11•d 1q1<1II 1,,1 11111· wh11 
d,H', 11111 d1·111111,d r1•~1•1:,,11,11, .i11d Ii,, .. \w,·11 

l'rc-~n1,•1I li,I' t:111form 1'0111m1·ri·1al t°!Hlt· 

S IH '(' 11 O'.! Ol, r, I 07 07 

I, ~11h•11 ·; .. .., IX I( l~l 
)11 ill'llfJ/1 lir11ughl hy ,l'llt-r 11f ll'lll'lur 

:1v,111n,1 b11y1•r to rt•t•o\·n amount ,dlq~(•d',1· 
dtll' 1111 ar1·011nl, 1•v1d1•111'1! su,ta1n1id trial 
l'll\lrl 1

., fi11d1ng tl111l tr11l'lor w11~ 1111t fit for 
farm work, whil'h w11,~ purpD~t• f1ir whwh it 
wa~ p1ird1i1~"d, and tllll:1, rnst of n•p111r.~ l11 

I r.ll'lor w11~ 1111l oldi1:al11111 of huy1•r. 

r1, I ntrn•st ··"'= :1 I 
\\'lwrc· a11111ur1l awardtd to .wllt•r 1Jf 

trart11r i11 a1•li11n to rc1·01·l•r t1rn111111t du«.• r,n 
an•111111t waH 11ol in dispute, ~l'll1•r 11·a11 1•rlli• 

tl,•d to inll'rPsl on ill'COlllll d1H1 1l, and in 
al,~1:11ce of 1•1·idtlll'l' that liuyc!r .,i1~rll'd rt•· 

vol1·in~ l'1111q,:"l' ag-r1!t!llll'lll with :il'll1!r iwt• 
ting inkrt!~l rate :1t 11//': 111·r monlli, ltig11I 
ratu of lnt1·rl'sl of •l'J p1:r annurn would be 
ap1died ~ IH'C' ,17 1,1 O&, ,ii 1,1 oi. 

8yJ/11/J11s /1y tJw C1J1Jrl 

I. S1.•cl\on fd-07 07, NJJCC, dot:~ not 
provide· ror a11y r1irnt~dy otlll!r than rrnwh1-
~ion. 

2. 1'111! pr11rnrn1n in ~cclio11 /il 07 07, 
NJ)( T. ,~l'l:1lirig- to void\nl{ a 1lh1claimcr uf 
warranty, ran bu rclkd upon by one who 
doc\; not demand rescis~ion, and hag hcen 
pn•st•rv1id by the Uniform Commercial Code 
(St•etion ,tl 02-02, NDCC). 

:l. Under Scc•.iun 41-02-31, NDCC, 
u11!1•s~ l!Xclu1h•d qr modified, a wnrranty 
that gwnls shiill bl' nll'rt·hantahll! is implied 
111 a co11lrn1•t for t!icir .~ale if the ~<'lier i:; u 
mert·hunl with rt•~ped lo good~ of that 
kind. 

r'arhart, Hasmu:-:1111, Olson & Lian 1111d 
[{ol1l•rt ,\. Bullz, ~linot. for uppt•llant; ar

J..:'l,"d by :-;ll•Vt•n c·. Li11n, ~linut. 

1-:. ,I. l{osl', Bi~rttar{'k, for appl'llel!, 

l 
I. 
' 



354 N. D. \MO NOHTII WESTEHN ltEPOHTEH, id SEHIES 

PEDr~RSON, ,Judge, 

lloffmun Motors, Inc. 11( WuHhhurn :11wd 
Kunneth f!nock:wn to r1•1•11vpr $2,oai. t,t 'on 
an account. Thu trial co111·1, without a jury, 
nwnrdud a judgmunl or $Hr,7. IH, phis coHls 
of $:!6.00, hut nllowud n11 inl,m!::l. !lo(f • 
man \iotors 11ppc11l:1 hut d111llcngus none of 
the (inding:1, arguing that llw r.ourl in1prop
urly 11ppliud the law. \1/4, affirm but rl'• 
mnnd fur allowunce of i11!1!rmit. 

'I'hc most purtincnl finditi~s arc that r:n
ock1ion's account at Hoffman Motors i;hows 
purchmw!I llnd chnrguH lnlnli ng $ l ,87f\.!lfi, 
less pnymentii of $1,0Hl.17, leaving a lrn!
nncc of $857.18, and lh:1L a tractor pur
chaMml hy rinock:wn Crum lfofrman Molor:i 
required rvpairs totuli11g $!)52.44. 'rlw trial 
court concluded that r:nockHon owed the 
$867,18, without inlereiit and without wrv• 
kc charges which had bucn puriodically 
nrltled to lhc accounl. However, because o( 

the provisions of§ !il-07- 07, NDCC, J<;11ock• 
son was not ohlignt<.'d to p11y the $0!i2.4il. 

The tructor, 11 used lntcrnatiorud with c1 

spoclal typc hilch, wnii loc11te<I in Wiii('onsin 
nt the rcqum1l or F.nockson and trnrrnported 
tc Wushburn by Hoffman Motors, ~~nock
son look the tractor for a tryout in April 
1071 and, when it hroke down d11ring the 
first day, it wus rcturrwd to Hoffman Mo
tors nnd repaired. The retail ord1ir form 
(or purchnse co11tr11cl) iiigncd on May 13 
contained a completu dilicluimer o( w11rru11-
ty, However, ~~noekson claim:1 that un 
agent of Hottman Motor11 usM11red him thnt 
If anything else w1111 wrong with tho trnctor 
"they would get the bugs out o( it." 

During the bnlance o( tho month of May 
and In uarly June, Enockson triml to u!lu the 
trnclor for his farming opcrntion but con .. 
tinunl breakdowns occurred, Major rcpuirg 
(costing $962,44) wore completud by Horr. 
man Motors In curly A ugu!lt 11n<l the trnctor 
was roturnod lo Enockllon, When the lrnc• 
tor still dltl not work to ~nockson's satiiifuc. 
tlon 1 he took it lo IL diffllront 11hop ttnil had 
It (lxod, 1 In November, Enoek~on and 
HoUmnn Motors nrnt und. diiicuH~ud thtJ 

I, At sorM lime during Lhl!I perlotl. 1111ldt•1111rtt>cl 
In the record, thr. owtwrshlp or lforfmnn Mo, 
IMS chanJtctl hirnd!I. 'l'hls undouhl C'tll)' h,IU 

ae1•ou11t and, whL•n ~:t\11l'bon f111li·d lo puy, 
thi~ 1H1 tio11 w11~ brought. At llw <•r1el of llH' 
trial CIJllll~td for llof(111a11 ,\foLnrH wa~ di, 
rc<.'lt)d lo, and did. prl'pan• finding~ 11f fad 
and, on Lliis appLia!, ~lat,·~ lhal ll11• findingM 
are not chall1•111:1icl. 

St!l'LIOII f,l 07 07, N !,CC .~lllll'~: 
"Any pt•r~on purd111.~i11g any ga.'I or oil 

burning tral'lor, ga~ or ~l1•a111 1•11r,1111 har• 
l'PHlini: or thrn-iliiriir madlirwrr, for hi!I 
own 111w .~hall h1H·l' a rea:w1111l,l1• time 
afler delivery for Lhe irrnpeelio11 and lm1l• 
ing o\' the 8arne, and if il do1is nol prove 
lo he re11801whly m for the purpm1e for 
which il wus pUrl'hasud, the pur,·h11iier 
may rti!lci11d the :;ale hy ~i1·in!-\' rtntict!, 
within a rea:.onahle tinw aflPr ih•livery, 
lo the parti,is from whom any Hueh ma
chinery wa:-i purchallcd, ot' the a~cnt who 
ne!{oti11lecl lhu sale or made delivt?ry of 
!luch per:ional properly, nr his suc1~eirnor, 
1111d hy placittl{ the same at the di:;prnrnl of 
the seller. A.11y......vro1·isio11 in_any_wri_lltin 
ordtir. or.contra<'l or .:m\ej_or _otlwr' COil• 

lra(lL whicb _is .. contrarx _lo._any of._ thn 
iirovifli<ins_ nf._tl_ii:;_ scl'lion .. hereliyJs~de-
d11rt~d Lo _IH~ __ ag_ainst _public polky ___ and 
~oid," 
(The underlined portion wa~ a :-1cpurate 
section when 11n11ctPd urul rim1ai11r_,rl Hepa• 
rule until the o.:odti rtivisur combined the 
two sections (or clarity without chan~c of 
meaninK, Seu rcvi~er'H nole11 in Codu He
vi:1ion Rnporl, ~8th Ll•J~islativu Aii:wmhly, 
Hcviiwd Code of 19,1a.) 

Horfman Motors claims thut iiince £1Jnock• 
son never uskml for rescisl'lion o( the con
trnct and hus kept thu trnclor, the w11rrunty 
o( rilnm1s under § 51- 07 •07 c11n11ot be ap
pliud, The trll\l court Raid Lhut, though 
§ 51•07-07 :1peuks only 1,' re!!Ci!l11io11, the 
North D11kotu Supromu Co111 t h11s inturpr(it
ed it lo nllow the buyer u cnuse ut uctlot1 
for hrcnch o( wurr1111ty. Although llw trial 
cCJurt did not cite uny specific cusus, it was 
undoubtedly 11wurc or Krumt•r \', K. 0. /,vc 
& 8011 Cv,, 61 NJ), 28, ~:l7 N.W. lOli (10:JI), 
wh1.Jre th!:; court Mnid: 

snnw ••f(l'C'I ,,n lhl' d!'o\lnJ.?s hPIWN•11 tlu• pat, 
lil'!l, 
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Cllt o HON. W,ld l~l 

;ugh plainllffs fuilt·d to wu·i11d th1ll haH d1:!lcril11~d thl• ~p<'c:tfic purpolll' of 
within time, they 11re 11ol nt•t·es.rnrily shul thiii 11nactmcnl, we know from many polili• 
oU from ull rer1wdy, lt is only wll!'rt cal hi:itorian:1 that llw L"~~i!llalivc Aimint!ily 
they have clainwd and lt<·111 ~ra1111.•d l}w 11f WHJ, dom1nalcd 1,y the Nonparlhrnn 
run1cdy o{ rcseissio11 u11d1!r till' prnvl'iiun!l League, had, for it!! purprnw, the termina• 
of :wclion $!}!)111 !1111w lhl' fir~t part of lion of t!Xploilatu,n of till' farmrr.

2 
In 

§ 51-07 07] that tliis rrll'th11d 1.'i P.xdu- l',Hi:I, Prof1::-1sor Ti!-,dal<\ in writing on th!' 
· " l1111mcl of lh1i /J11ifor111 ('01111111•r1·i11f ( '0,/1• 011 

\\IVC, 

111 Thu r<!nso11 tli11 1il,1i11l1ffs in H r11m1•r 
were nut without n•1111•dy was h1·1·:ui"" tlwy 
lrud an action lia:;i:d on fraud and d1•c1•il. 
Section 61 07 01, N llCC, doc.~ 1111l provide 
for any remedy oth<·r than rv~<'issinn. ~ee
tion /il-07 07, howi:,·111·, dm•s play a part in 

thi11 action. 
The rulnil order form whi<·h l•:nockson 

11igncd (or the p11r<'ha~<! of tht.• lr·ador eoll
tuincd the following co111plt!lt: warranty di11-

cluimur: 
"fjach item of I 1~1•:D 1:qt1ipm<•nl covered 
by thiH or1lcr' is sold Mi 18 W !'I'll ~O 
WAHHAN'rY OF AS\' CHAlL\CTl•:tc 
oxpr'C!l!I or implied, unleirn :,;dlcr ('ornplelt!8 
nnd cndornc:-i th<! 'Sellvl''s t':H·d .I::q1tip• 
mcnt Wnm1nty' printed \)l'[ow.'' 

. d 1!tjlllpmenl warrnnty wu:; 1111l 1·om· 

or endor~t!d. 
[2} 'rhiii eomplvll' di:wlni111<•l' i~ in ac, 

cordant•o with~ ,11 O'J :1:1, NIH'(' 1.! :n!i, 
UCC), which al)o\\:J fol' 1.•xc\u~iot1 11r modiri• 
cation o( warrunllt::1. ll011·t•\'('I'. § •I l 0~ 
02, N DCC, Hlllte~ that Chapll'I' ,11 • 1J2 dolil\ 
11ot "lmpnir or rt•pf.)til a11y i.Latt1t12 rrgulalirq . .( 
i11tles to consumers, farmer~ or ollll'r sp(it'i• 
fled cltU!!IUS or huyl!l'll," There tort s T>l 07 
07 is given full dfoet uni! the di~elainll•r 
provision In this ease is void all it ill in 
confllcl with § 5 l· 07 -07, ~: DCC. 

'rhls Interpretation 11111y tnnkc it impo~s1• 
hie to include a t'otnplt!lc db1l'lai11n•1· in a 
s11los ngrcemunt tor lr11ctor:1 and harvt•stlng
muchlnery but this ill tho effort oi.' * r,1.07-
07, 

'l'hls stntuto wc1s ct111etcd in two wetions 
tis Chuptur 238, S.L.10\0. ,\ltho11i{h wu 
hnvc found no lcgislutiv1J hi~tor~· or wrili111-( 

2, John M. llol1.wn1th, /'Ill' fi1!i1t111>1 li1J1•1
1
1'110r 

(thlcuiio: Thl' l'oll\ll!r Prt•s'I, I !l:L'- L 1\!lllf'S 
Oevlon, Thi! V,JJwt,, ,\li11·,,rwk I l.1n:•1, ND.· 
l<nye's Printing, l!J7/i}: Brlll'l' NPlsnu, L,11111 111 

llw l,;111· 11( ('011tral'!.~, ,la ~.IJ.L.H(•I'. 7, :l,1, 
rvft:rn lo~ f,I O'I 07 a!l ha\'illV, h1:t-n 1•na1·l1•d 
to <diminale UIH'l!ll!l<'ion11lik 1·lawws in ~al<•:; 

con tract!;. If lh1! prol1!1·lio 11 a f ford1'.d by 
lhh; 11tatule iH d<!l'lll<:d ir1appropriule for tlw 
rnoilcrn, ed11eal1•d farnll'r, il i!I 11p to thti 
Legi:-dature, nol the 1'tH1rt, to modify nr 

rcpenl it. 
{:IJ As w,i liavP noted li1•rt>i11beforu, llw 

pulilic policy ~lalt!rn1·11l which 11whi; dill
elainwrs \'oid w118 t!11:1rl1•d :-sl'paratidy front 
the provision authori;,:ing purdrnscrs l1) re• 
scinil i( the tractor 1.~ harV1!slin~ maehine 
proYt!S lo lie unfit tor lhl' purpo:1e for which 
it w11s pt1rl'ha~1·d. Wt> corH·lude lhal lite 
provision in ~ r,1 07 07 rl'laling to ,·oidin~ 
a dii;dai1m•r 11f WlH·ranty <'llll he relit!d upon 
hy one who dot·~ not demand rl'scission . 

Once the dis1·lainitr provision is voit!Pd, 
Section ,D O~- al, :-JIH:C (2 :ll,\, UCC), in• 
jet'ls 1111 impli1:d warranty o( merchantabili· 
Ly il\lll the l'Olltrnl'L for lht• sale l)r t}H! 

tractor, ~1t•t•lio11 4 l 02 :~1, N nee, :;tnlell in 

part: 
"1. lJn\,iss 11xl'ludL1d or modified (sec• 

tion •I 1 ll2 :i:I), a warranty that the MOt>1ls 
shall bti 11wrchunl11ble iii implied in IL cort• 
tract for their :1ale iC lhc seller ill II mer• 
ch11nt with resp<id Lo good!! of lhat kind. 
• • • 

"2, Uoods to be mcr~hantablc n1u:il bu 
at le1u1t llUch as 

I,, • • • 

c, ute fil for the ordinary purpu:ici1 (or 
which :rnd, l{O<Hls 11re usvd: • • •" 

[,t I l~ 11en though it wuK lttlwlcil II t•onclu• 
~ion, th<! lri1d <'ourt round 1H1 n fact thnl thu 
trador wu11 110L lit ror rarm work, lhc pur• 

1/11• IJac:ow/11, (Mln11e11pot1s: 1.:111vPrs1ty ol M1t1• 
nt•solo l'rl'~5. I\Mll), Uoyd B. 0111d,1hl, l11s11r• 
1.wnt!i Hlt·111111•rd .. \111111 .. l..1kt•l1111<1 Color Prt>~~. 
I !Hl I ) . 
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posu for whleh it waii purchallud. '!'here 
wa11 ample evidenc1: to ~upport lhill findin).( 
and we do not find it clearly erroneou:1, 
We agree with the conclusion of law that 
tho rc1111ir11 to lhn tral'lor in the ~um of 
$0&2,H uru rwt the obligation of ~;11111!k:wn 
is a correct upplirnlion of the law lo the 
facts in this ciuw, and we arrlrm thP judg• 
mcnl. 

[5I The trial t!Otlrt 1·oncluded lhnl lloff. 
man Motorn wus not e11t\tlud to intt:rest on 
the account due it. We know of no law 
which support!! this eonclwiion. 

The court may have been actin!{ on the 
principle that interest should not be allowed 
on un unliquidated or disputed claim for 
breach of contract until the amount d,w is 
ddinil(dy determined hy entry of judg• 
ment. North A mvric11n Pump Corp. ~·. Cfoy 
/iJ11111i>mont Corp,, HHJ N.W.2d 888 (N.IJ. 
1072). Thu $857.18 uwurded liy the court, 
however, did not invoh·11 items which Wt•1·c 

in dispute, 'l'ho rlb1puturl itetn!I were only 
thoAo rulaling- lo tlw ropair of the tractor. 

!lof fman Motors clnirnud that ~:,wckHotl 
hud agreed lo u revolving charge agree• 
ment with inlurm1L at ll/l7o plir month: 
however. 8ect!on 51 . 14- 02, N nee, ~tale~ in 
purt: 

"l•!very rPrnlving <'hllrJ!I' agr!'1·nw11t 
Ml111ll l>11 in writing and ~hull ht• ~ignt•d hy 
the rdail huytir.'· 

We find nothing in L!w n•e1lrd to show that 
~!noekson ~ig11t:d a rl'volYing diarge agniP• 
mcnl with llo(frnan ~lotors. Wt• thert.•fore 
apply the lt•gal raL,• o( i11lt'r1•~l whieh i.'I :1el 
out in 8edion .i7 l•I IIG, NIH'C, at •I% ptir 
annum. 

lhling the lilll,H! H<'t'ountin~, method 1m llw 
trial ('01irl did in i'eal'hi11g llw a111our1t d11u 
Hoffnrnn Motorn, Wt! conclude lh11l, 118 ur 
the rlatu jud1.p11ent w11H ellll!nid, the intereiit 
iHI the acco1111l duu floffrrwn Motors iH 
$1:3G.27. We 1·e11111111l for• llw purpm1u of 
umundmurtt of the judg111ent to allow recov
ery of interest in the amount uf $taG.:n 

Ntdllwr party ~hall 1·e<·ov1ir 1•mil11 on thiH 
appeal. 

lmlCK8'l'AD, C. ,J., and t'Al/1.SON, 
8AND 1111d VO{il•:L, ,J,J., co11n1r. 



51--07--06 s.\i..ESA.."iD EXCHANGES 

51-37-86.. Mooey "WUTaDted genuine on exchange of money. 
Repealed by ol'JUSSioo from this code-

51-37-87. Keasooa~ time to ~ver def'ects in engine or
macbinery-Re:lic:indingeontract-Wheo contract void.. Any person 
purchasing any~ or oil burning tractoc. gas or~ engine. or harvesting 
oc tbresbmg machinery for that person·s own use has a rea,;onable time 
after delivery for the in:.pection and te:rting of the same. and if it does not 
prove to be reasonably tit for the pa.-pose for which it was purchased,. the 
purchaser may rescind the sale by gi"-ing notice. ""'ithm a ~le time 
after-delivery. to the parties frrun whom any such machinery was purcha,;ed. 
or the agent who negotiated the sale or made delivery of such personal 
property, or the 3e.~t•s succes:sor. and by placing the same at the disposal of 
the :,eiler_ Any pco1,-ision in any "'-ritten order or contract of sale. o. other 
contract. which is contrary to any of the provisions oft.his ,i,ection. hereby- is 
declared to be again::.t public policy and void. 

Source S.l-. 1919. ch_ ~- §§ l. ~ tS-lS 
Sapp.. §§ S99lla. ~ R.C 19-13. ~ 5t
ir.O'i. 

c- &dbeo-eeL 
Implied ~. ,_,. §§ 41-0"L-31. •U-0".!· 

32.. 

Con,,tic ,ti ppl~ 
Tbm ,ot.al~ is nut mv-.ilid lb asn art><trJty 

,-Ad ~ clas,,,tic,,,twn_ 6r.atb.,r,! v. 
Acfv-_.na,-Rumdy Tu=,h.,r c .... 61 N.l> -i!>Z. 
238 N.W 55.2. ~ A.LR. t:~ t!~i;;. 
~ ... .i"..w-.-:r--Rua>o:ly Ton,,,..'>.:-<-~
lil X.O. 505. 23lS N.W. 700 1 i931r. Huld.:n. "· 
Adv~~ly Thne:,;b,,r- c .... 61 N.D SIH. 
239N.W: -l.911931•. 

Thti ~ "" nut mv..I,d a,,. d.,pnvutg 
-U..Colrigbf.WQIGtnoctWithuut du.,~. 
.J,od:,,oo v. A,h-....c,,-Rumely Tbn,,.brr Co.. Ii:! 
N.D. 1~ 2-0 N.W 7:!Z. aff"d. 2?r. US. :!83. 
SJ S. Ct.. U3. TI L Ed. 306. tr. ALR. 285 
tl932>. 

~~ 
"'tb,,,. ..t.itulr ,:NC> a~ U,-, °"ht tu 

rc,cmd fur- unti~ but <>lhrrwtSC d&lel ...... 
,alo:<>d ~ ~)' uf the ,,.,11er·,. "t(t:at,,. 

~ that wlu.:h tb.:y ..-1d h:..vr h..d wrrc 
~~out m fore., !ltmncapuh:, l'hh=>h· 
IIO!C Mach. Cu. v. H~ S.; N.O. ~- 209 
s.w. 996 •19"l6•. ckackd pnur to the,~

- uf N.DC C » -it-O"L (9 and -i1.o-.1:-9t!. 
d:,oi.,~ O.,,,n, & W.-t.b.<r c .. v. Mud,. 
•I S. D 649. 3 S. W 2d -171. l:I!J A.LR. l:!70 
119-C) 

~c-~ 
A~ may -.11put..k th..t ·• purch.,,..,r ,.f .. 
~ untit fuc lbae pui:pa~ t..,r wh.~h ,t ............. 

I.DtdHk'ti :J...11 b,.'lac- Ru~~ <r'."1Crpt'. ~L...,_ 

,,..,.._ P'-.dan.aulr. v Allis-C&alma,, Mig c ... S7 
N.D. 199. 2:..'0 N W 638 t lS-281. 

Ev.-n t.bough purcbaser uf ,-crun.,r-y fiukd 
to re.and within .. ~ CJme. he :,till 
DU)' =er &om ,,.,u.,.- the dacw...,s ,....,.. 
taia4'd by the bn,ach of contntct. Knunter v 
K.O t..:..lk SonCo..61 N.D. 215.231' N.W 166 
ll931J. 

El< Di,,d,umcn-
~ d~falllkrs uf b.,.b,lity ~:: :.-..<~ 

~!!:.::=:• w:1Kb are c,,ntr.u-y Co th.: provisr~ uf 
t:ius ~ an, cucitr-.-ry to publtc polr~-y ..nd 
.. uut. 8.,-, v. lnucburn H~. toe. t:U 
N.W:M 33 •N.D 19651. 

Tho< only n:m,,dy thi:. ~n pruv,do c. 

rc<Ci:,,.s,on of the: ,,..i.,_ &.,w.,,..,.-_ """n "'he:"' 
tbe pu~r ba,, nut atttompi.,d """°""""' he 
..... ,,,. my 00 thb~ tovu.dan)' d,,.cw= 
of wa.a:r~ lDCOQStsta:Dt Wtth it.. e,.·cn 
thu"!:h tho: dbc~r- cump!tc, fully with 
:-tttion 41-0-.!-33. Hoffinan MO(ur... be. "· 
(:'..o:wd•s.un. ':Ut) N W.2d 3531N.D. ~1b 

lmplic:d Wiu-naa,ies. 
," ,..,U.,,-awnot. b) .:oorr..ct .. .-out an ,mp!t..d 

warranty that g-.ss or ~m "'%'"""'· ur h..r· 
,:o,sting ur thn,,Ju~ awc,h111cry. a= n,a,,on· 
;ably lit fur th., ~ fur- whKh t~ w..,.., 
purcha.....:d. P-.Jan,ul<. v All.,..Chalmo:rs Mf~ 
C .... 5-; N.O l!l9. 2:!0 N \Ii ti38 • t!r~1. 

Tik ~t~ ~.1.:n.: n.""'C' tu an unj"lird •~· 
r4Dty of titn,.,._~ of _. :r--..ctor- fo.-~ Jvr 
wluch pcrcha:.cd mu..t b., n,..d ,nto th<, ~n
tr-..rt -,f ,-..t.- O...mnclt ~ &,,;-run..-r. 6u S P 
:Jtr!.. ~'-' :-; W li55 • l~:l l • 

Th"' ,.t.,tuto,- d,,.... no< cunt,:mplatr ..,. Ull 

plwd ._.~ty of ti~"'fl J+r....m...°"' drt«.--L..._ uf 
cut.:r1.>l or p,,r.ucman,;o, uf wha.:h the:- pur 
ch.a.....,...r W;..L.' .J"Ai..lC~ ..1;t th.:, tut~ thr o,ptr•n,;t 
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wa:< made. nor- duo:s ~ gwe !um a ngh?. to 
n,scu,d bcca~of :-uch d.,kct., :Wrt.h..,est.,rn 
Eqwp. fnc. "- Tt:ntis. 74 N.W.2d 83:! 1N.D. 
19561. 

ara.ooabk-Tuae. 
TI... ""'ue of wbeth-,r ~on b" th., 

buyer w..s tim.elv ,s a qt.lc't.Jon of fact ~ the 
verdtct of the JU')" ""dt:tennin.,ti,;e. Hamman 
v Advan.:e--Rumelv Thre:shter- Co.. 61 N D. 
SOS. ~ N. W 70t>ll~V 

,llhen, dday ,n r,,turruni; ir.i.c!un.e,y or- in 

pL....-.ng 1t at the- ,;.,lier":. di.spu:,.al i,, cit«xd by 
the ,..,11.,,- ham.sdf. th., p,m:ha.s.:r cannot b.:
cbargt,d ..... th the dft:et uf <iudi. acti<>n& Intc,r
n.wooal Harv«st.,,r C<1. uf Am. v. Obutl.. 6Z 
N.D 256. 243 N.W: 258 c 1932:J 

E:.--,n though contrdct "'1<pre,;sly n .. -g-.. ti",s 
~l wacr.:mti.e::,. thllb, isut.tu~ ~ tu the 
bu~.,.-;, n:a.,;onable u...._. w,c.'\m wl:,ich to <.:,;t 

,wd iru.po,ct the prop.,r-ty and th.: nght tu 

~LUn if ,t pn,v..,._ tu be unfit. Uhng v. J.L 
C..,;., Threshing: Ma.:h. Co .• &l N.D. 189, 2:50 
N.W s-~, 1.93-tt 

Purcha,;er wllo has a ngb.t to n,scmd by 
vsrtueofthi,;,,tatut<: mayd-,4,y th.,, =rcu..eof 
that right on ~-undit.Jun Wt the prop.,rty be 
m..d.,- fit. aad if that conditivn i.:, <>ot compll<:d 
wtth ma" th.-na:-,dkr r.:,,at\d .. ,th,n a n,a,,on
able um~ after th., sdl..r !\a,, failed to cumply 
._,th the eund,uun. Nurtbw.,,,,krn Equip. lac. 
11. Tent..,_ 74 N W.2<1 K3°t. ,~.~- 1956, 

R,., . o..rit>I[ Tee Period. 
~-n,as<><>ably lit for the purp<....,. for 

wh,ch It ....-~ pu.n:~- tnlr:'""..tn.." ck tractor~ 
fn,., of senuu:. d.-f«t ..,h,ch wu.,Jd n,nd,,r 1t 
l<Mlp.,rdblt,. and th.ott wider ord,ru.ry d.Ild ,.,,.. 
,..,ru,.b(., up,,r-.. ting cund,twn,;. th., tr .. ctor w ,II 
pr-rfonn a.., in~ru.lrd ca,Ld iex.p.:ctn:l. test IS not 
how the:- ma.:hine operalc; wh,m ·m go,od 
<>p,,r--atu>g cundit.i<>& - b,,tw""" bn,-..i«i.,..,_,._ 
but h°"" it Po=rfonns rhruugiwut t:nCJn: =ing 

~ tnl<:Wr w!uch lail..ci tv operate .. t all 
on two vo.-..-:o.-..,ons il.l>d wa,, t,.,.,ng I'eplLin,d mare 
th.on it ,....,. b.,u,g u""'1 wa,- not ~y fit. 
for ~ foe which it ,.,..,. purchued.. 
Giaibel v. fumu_ 2l!6 K W::!d 501 1N.O. 13'IS) . 

~ion. 
A pun:h...s.,r. to ~ the ,...r., of des,g

ru.tt,d farm m.ach,nrry for bn,..d, of staatt:t<,ry 
wan-anty. must place the, madune •t lhe 
di.,,pu,;a! of th., ...,U.,r: .Je,;p.,n.QQ v. Advana,
Rumrl_,, Thn:,,her- Co .• 61 N.D. 49-1. 2~ N.W. 
S:-6Cl93H 

ThL,;. statute do.,,; not n,qu,~ a wntten 
~•un fnter.:utUuna.l Hatveacr- Co of Ala 
.-. 01,,.,n. 62 K.D 256. 243 N.W. ~ 1 t932•. 

\\'hen, machinery and attachm,:nt,J att 

pun;h.,,.~ under a contract which ~ 
th..t the ~t to purch..»e each of the 
attac:hm<,nt,, con,-titutt,, a ..,pan,k contract_ 
the buy= .,. held for theu- purchaae price 
wh~ h., doe,.,..,.. n,,,and,... to them withm a 
n:~I .. tun.,_ lntc,nutUOW&i &v~ Co 
of Am. v. OL.oa... 62 N.D. :!56. 243 NW. 2.58 
il93".ll 

Validity. 
By "in~ uf thr pn,n»•on..~ of beetJua 41-02-

02:. t<Wtctme-nt of th., V ruform Commen:r.al 
CO<k - S..I.,,,_ chaptc-r ·H-02. did not ....,,.,..1 
thLS d<:Cl1<m by implicat,uo. HufflJldn M<l(ru'a, 
!=.: ~.udu,.,n.z--WNW2d3S3-!N.D 19761_ 

WMivoer by Contnact.. 
The prnvislOtl of th,,. ..ta.tut.. allow~ r,,

turn •ntiun .. n-a:;oru.bl., tun..- cannot ht, 
'WliaJ.ved by contrdC'l pl"D\:b10~ to th~ contrar.ry. 
lnt.,rnat,unal 11..rv=ter- C-, uf Am ~- OL.oo. 
S.l N.D 256. 243 N.W 258, 193:21 

L..w Rc.,iew._ 
!:><,au, Thou¢lla Abuut W,.rnmty Ltw: Ex

,.,._, and lmph,,d W...-ranti-. 56 NO L ~-
5091 l~, 

51-07-08.. Manufacturers of tractors_ engines. farm machinery. 
and automobiles. firefighting equipment and fire extin~..wdaen., to 
maintain supply depot in state - Penalty_ Repealed by S.L 1975. ch. 
106. § 673. 

51-07-09. Waiving. releasing. or barring of claim for relief 
before it actually ha& accrued prohibited.. A claim for relief arising out 
of the sale of pe-r.,cnal prcp,:,rty cannot be waivt-d. relea......-d. or barred befor-e 
the claim for rdief actuaily has acLTUed. notwithstanding any term,; or 
provision,;. of any contr-<1ct or other wntten 1nstrumtent to th., contr.uy. 

Source.SL l!tU. en :::I:..~ l. CL l!tt:.. 
~ 6<JtrL. R.C I~.~ Sl-070,. SL t;,,..'>_ ch 
~:!. ~ l=!l 

C~Ekt~.,,._ 
~.-rm.mt not to -..~rt. dr~ -...~ 

"'..,,...,...,...._NT~ ~t-O!f..l9 
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