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2001 I IOUSE STJ\NDINO COMMITTEI·: MINlJTES 

BILL/Rl~SOLtJTION NO. l IB 1398 

I lousl! Judic.:iary Committee 

□ Conforcncc Committee 

______ Tt1pc _Number ____________________ Sid!.!_/\__________ ___ _ __________ Side B___ ______ _ _ __________ Meter//______ __ 
T/\PH II x 2040 to 3218 ----~ .. -........ --------···. ·---~-. ~--- ... ~-------- -···-·--····· -~ ...... ·-- --~--~--·-·- ··- ~-•· --·- ---··· -·-·· ·-' ------. -- ----·•-······-- ----··•-·-- --···· -· -- -~------ ---·--···-----···-~-·--·- ·-- --· 

-------------------- ----------------------·-- --·--- -------- --~ -- - ----------{\ -_------- _-------. - -------- .. _____________ .. _____ _,_ -----------·-·······-- •·· ... --···-··• .. --

('ommittl.!e Clerk Si1111atu1·c ,_ J-((·Y' ..... ) /:_) -<.i 1. ·.'1) ---------------------------·----Q ______________ ------ . ---- ------------·-------- ✓ -·······• ----- ... -------·. ···--···•··- -•-·······---·· ------ -- ------------------- ···--·-··· 

Mi1rntcs: Cl111im11111 IJcKrty opened th!.! h!.!aring 011 I IB I 398. Rlduting to corn.'ctionul facility 

Ii les uml recol'lis. 

Rep Kl'Oehcr: District 48, from .lumcstown. This bill helps to bring our county co1Tcetio11al 

lhcililics mo,·c in line in t'cgurds to focillty files, I lwve one shorl nmcndmenl thal was rt.!quested 

hy the I lunrnn Scl'vkcs~ would like you to consider them part or the bill. 

Mmd~ Fisd11.:r: Admi11ist1·uttH' of the Stutsnrnn County Co1·1·ectio11ul Center· of .lamcstO\vn, None 

of' Olli' ,·ecot'ds WCI\! dos!.!d 1·ccmds due to the lh<.:t bccuuse ther·c is 110 stutuc govl:rning tlwm. 

i:.buirmnn D1:KI'~~: We lrnvc u bill befbrc us thut deal ,vith 0Jx!11i11g up records, is that any way 

going to be impuctcd by this bill. 

Mmdc Fischc;.r: Nol it wlll 11ot, 

Kl'lstn Amlr~w:i: Atto1·11cy with the North Dukotu Dcpurtmcnt ol' I l:umun Scrvics Lcgol Advi~ory 

Unll (sl.!c nttnchcd tcsti111011y) 



Page 2 
l loW,L' .I uc.Jiciary Committcl.! 
Bill/Resolution Number I IB I 398 
I !caring Date O I -30-0 I 

Chairman DcKrey: /\re there any question. if' not thankyou for appearing, anyone else in support 

of' this bill. 

.luck Md)onuld: appearing 011 hdmll'of' the North Dakow Newspuper Assoeiatio11 und athc 

North Dakota B1·omkustc1· /\ssoeiation. (sec uttachcd testimony) ,viii support this hill will lltl'. 

umcndmcnls. 

Corinne llolhwnn: testifying on bdrnlf' or the Protection um.I i\dvocucy Project (a stale agern.:y) 

(sec attached testimony) 

Kent Sorcnsqu: Gcncml Counsel for the 1.kpartnwnt of Correct inns and Rclwbllitations,Our 

co11<.:crn with the amendments i:.; stale und f'edcrul lmv, There may be a eo11lliet. 

ChairnHlll DcKrey: If there is a probk:111. WL' will work it out in committee, No further testimony. 

we will close the hcming 011 I 1B 1398, 



2001 IIOUSI~ ST/\NDING COtv1MITTLI•: MINlJTHS 

Bll.URl•:SOLUTION NO. IIB 1398a 

I louse .ludicwry Committee 

□ Conforcnc.:c Committee 

I karing Dute 02-12-0 I 

-· Committee Clerk Sigywturc \\\_t·a,,-, Jj ,.'U!,1IA) _____ ------------------------·-- ___ -·------------··-------
) 

Minutes: Chuinnan DcKrcy called the co111111ittcc to orc.h.•r on I IB I 398. 

DISClJSSION was held 011 tht.: three sets ol' anwndmctlls. 

Chairman lkKrl!y: whnl me the wishes ol'the l'on1mitlee? Rep Dclmor·c moveu the Krocbcr 

amendments und the other amendment. Chu11·n1tm DcKn:v said we will hold off on this bill until • 

we cun g,~t the umcndmcnts figlll'cd out. 



2001 1 IOlJSE ST/\NDING COMMITTEI~ MINUTl.:S 

BILL/RESOLUTION NO. 1 IB 1398h 

I louse .ludiciury Committee 

□ Conforcncc Committee 

II curing Dute 02--12-0 l 

-- - ----··--- --· ------ -------·-- .._ ··--·-·. ··-···- -·- .. --- ·-- -----· --~---------····•--~-- ---··-- ------••'- ...__. ____ ...., _ 

_____ Ta~ Number __________ Side /\----·-···----------··Side B ___ -··-------- ----··-----Meter II ·----- .. ----
T/\PE ll x 2485 to 2975 ________ .... __ ·-·-··--- --------~~----·----- -- __ ....... ________ ----~--~---------·-·,._ __________ _ 

Committee Clerk Sigtrnlurc ~ht1L 1~ 1~1,:J .. ----------~~--- \) ·--.. ----f::-: .... z ....... __ ...... •·------- ............ ---·-··•····---·····•· ....... ···············-- .... -·--·· 

Minutes:CI luirnrnn DeKrcy, lcts\akc a look 01 I rn 1398. We are wo11dcri11g about tlwsc 

am1,mdme11t that P and;\ put this bill and why the J\llorney (kncnll\; O!'lkc docs not \\all! those 

umc11dmcnts on the bill. Then~ UI'~ three bill that deul wi1h eornx:tion lhcilities fill! und recmJs. II-' 

the umc11<lmc11ts al'c uckkd to tlw list, this \\'ould be in eonl1ict with l'edernl luws. 

DISCUSSION 

Chui1·mun DcKrny: This bill will hnvc to be looked ut, 1'11 Hsk Rep Klemin to go O\'L'I' these agui11. 



200 I I IOUSE ST/\NDING COMMITTl:I·: ivflNlJTl'.S 

BILL/RliSOLlJTION NO. I lb 1398<.: 

I louse Judi<.:iury Commillce 

□ Couforcncc Committee 

I ll!uring Dute 02-14~0 I 

_____ Tupc Number __ -----~_Side_;\ ______ -____ -- ________ _ __ Side_l3 __________________ - ______ -M_etcr II ------------1 
TAPE II .x JJ8 to 874 -·--·-·-----+----·---·----~· -·~--------- -- ---- -- ---•-···-· --··---- •··-··--·· - ---~----·- ------~----~-------··-~----- -· ---- ---· 

\ 

Com 111 i llcc Clerk 8 i_g!llll tll'C \; h(:1L f J ,(C \,<l .. ... . .. .. . ... . ....................... __ ... ___ _ 

.J 

Minutcs:Chnirnrnn De Krey culled the co11m1itt<.:e to order ,ind we will take up 11 B 1.198. 

Vice Chr Krclschnuu· move thl! atm:ndml!t\ts fro Department of I luman Sl!l'\'lccs. Seconded by 

Rep Dclmorn, Voice votl! on the amendments. motion <.:url'ics, 

DISCUSSION 

COMMITTEE ACTION 

Chuitmun DeKrny:\Vhut urn the wishes of the committee'? Rep Brekke move u ()() PASS us 

amend. Vice Cht· Krctschnrn1· seconded the umendmcnts, The clc1·k will cull the roll on a DO 

PASS us umc11ti. The 111otio11 pussl.!s wilh 12 vrn,;1 2 NO und I ABSENT, Cnr,·icr Rep Ollstud. 



Proposed Amendments to House Bill No. 1398 

Page 1, line 13, after "confidentiality/' Insert: ''except for the confidentiality 
requirements of federal drug and alcohol treatment and rehabilitatlon laws, 11 

Renumber accordingly 



18318,0101 
Tltle.0200 

Adopted by the Judiciary Committee 
February 141 2001 

HOUSE AMENDMENTS TO HB 1398 HOUSE JUDICIARY 0?--15-01 
Page 1, llne 13, after the first comma Insert 'except for the confidentiality requirements of 

federal drug and alcohol treatment and rehabilitation laws," 

HOUSE AMENDMENTS TO HB 1398 HOUSE JUDICIARY 02-15-01 

Page 2, line 1, replace "A" with: 

"a, A person, agency, or instltutlon governed by statutory confidentiality 
requirements and receiving Information or records under this section 
shall maintain the c.onfldenHallty requirements. 

b. Except as provided In subdivision a of this subsec!lon, a" 

Renumber accordingly 

Page No. 1 18318,0101 



Date: 0 :2.. ~ J (_. 0 I 
Roll Call Vote#: / 

2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. /-/ /3 - / .3 9 f 

House JUDfCIAR Y Committee 

0 Subcommittee on _______________________ _ 
or 

D Conference Committee 

Legislative Council Amendment Number 

Action Taken f;) !J (P ctM ~ 0.-~~ 

Motion Made By J.e..p f3.~di1... _ Seconded By ~ttlL / l>v...t:£cJ,i,M4-,,_, 

Representatives Yes No Representatives Yes 
CHR .. Duane DeKrey v 
VICE CHR .... wm E Krctschmar V 
Rep Curtis E Brnkke ✓ -Rep Lois Delmore i/ 

Reo Rachael Disrud v 
Rep Bruce Eckre 
Rep April Fairfield ✓ 
Reo Bette Grande v 
Rep G. Jane Gunter v 
Rep Joyce Kingsbury J/ -Rep Lawrence R. Klemin ✓ 

Reo John Mahoney v 
Reo Andrew O Mara~os v -Rep Kenton Onstad v 
Rep Dwl~ht Wrannham J/ .. 

Total 

Absent 

(Yes) ___ /_, ....... ~---- No ---~---------

Floor Assignment 

If the vote Is on an amendment, briefly Indicate Intent: 

No 



REPORT OF STANDING COMMITTEE (410) 
February 15, 2001 9:41 a.m. 

Module No: HR-28-3466 
Carrier: Onstad 

Insert LC: 18318.0101 Title: .0200 

REPORT OF STANDING COMMITTEE 
HB 1398: Judiciary Committee (Rep. DeKrey, Chairman) recommends AMENDMENTS AS 

FOLLOWS and when so amended, recommends DO PASS (12 YEAS, 2 NAYS, 
1 ABSENT AND NOT VOTING). HB 1398 was placed on the Sixth order on the 
calendar. 

Page 1, llne 13, after the first comma insert 11 except for the confidentiality requirements 1Jf 

federal drug and alcohol treatment and rehabilitation laws,
11 

Page 2, line 1, replace 11A11 with: 

11 a, A person, agency, or institution govern8d by statutory confidentiality 
requirements and receiving information or records under this section 
shall maintain the confidentiality requirements. 

b. E;,.r.;ept as provided in subdivision a 0f this subsection, a
11 

Renumber accordingly 

Page No. 1 



2001 SENATE JUDIClARY 

HD 1398 



2001 BEN!\TH STJ\NDINCi COMMITTl~I·. ~IINlJTl•:s 

BILL/l{ESOLlJTION NO, 1.198 

Senate .ludiciury ( 'ummillcc 

□ Conforcncc Committee 

I lcuring Dute Murch ()th, 200 I 

______ J11p~_N_tJ1_11l?Y.I'.. ____ .. ____ _____ Side A 
I X 

·-·· ·•~ ·-•-·-~·--"·······~ --------·-·· . 

2 X 

. . . . 

Side B 

Minutus: Scnutor Tt'll)'ttot\ opened the 111.:aring on I IB 1.198. 

Rep, Krochcr, district 48, (testimony attuchcd). 

,. 

I 
Meter II 

llJ.1-44,l) 
j 15-)2.5 

Murclc Fl sheer, nothing in luw that pcl'ln[ts privacy of n.:cords. We 11ccd something in tilt.! law 

to prevent this. 

Senator Trcnhcnth, what has been the probkm'? 

Murclc Flshccr, no problem to date. 

Senator Nelson, your stating in sections 4 and 5, which tiles should be op,.m or dosed, 

Marcie Flshccr, yes. 

Scnutor Nelson~ health and personal records me nlso closed'? 

Marcie Fischer, yes. 

Ken Sorenson, General Council for the Department of Corrections1 (testimony attnchcd). The 

attorney gcncrnl's opinion focilitutcd this bill. We arc creating 3 categories of conlitkntiality. 

Most institutionnl matters arc exempt. 

I 



J>ugc 2 
Scnutc Judiciury Committee 
Bill/Resolution Number I 31)8 
I lcnl'ing Dute Murch 7th1 200 I 

Corlnru.i llof'munn, tcsli fying on hclrnl f DI' lhc Pro1~.-1:tion und !\d,·o~u~y Pro.iL''-.:t. ( 11:sl i111u11y 

11tt11t.·l1cd ), 

Scnnfor 'J'r•uyuot\ did you propose thcsl.' 1111H.1lldnw111s lo the I lousL' < 'l>111111i1tee'! \Vhal 

h11ppl.'IH,:d') V✓hy'! 

Conttnf llof'nrnnn. I think tlwt is Ille kind of confusion I'm t:dking :ibouL Whal \\'\' 1
l'L' trying to 

do it-i l'Csolvc this conl\1sio11 and it has bcc11 resolved in thl.1 I lousi\ 

Scrrntor Trcnhcntl1, couldn't yom client grant you authorizution lo those rl..!rords'! 

Corinne llof'mnnn, no. 

Scnutor Tt·cnhcnth. I don't sec this bill us i11hihiti11g a11 i1111wtc lo disclose is i11fomwtio11, 

Corfnnc llofnrnnn, I don't sl.!e it that way. 

Sc1rntot' Trn~11wr, do you have clients that ca 11 1
, givl.! out in formation'? 

Corinne llofmnnn, Some thut al'e psych01k. Ou1· co1H:crn is that the language of tlw bill puts 

bnrricrs on our ability to ucccss information on clients, 

Scnntor T1·n)1 1lot◄ • docs tho bill us \\Tittcn jcopmdized your f\111ding'! 

Corlncc llol'mnnn, no. 

Scnntor Nelson, this purallcls with what happens 111 p1.:11s. How do j\HI opcrnte them'.' 

Corinne Hofmann, with difficulty, 

Senator Trenbeath, docs the Attorney Gcncrnl have an opinion on this'? I would like to know it. 

Ken Sorensn 1 rngnrding tho amendments, I'm ncutrnl. That would need to bc addressed by the 

agencies. 

Senator Trcnl><~ath, with the proposed amendments, it would clarify l'cdcrnl preemption. 

Wouldn't it avoid u lot of hassle in the t\tturc if we adopted them'? 

Scnatol' Traynor, closed the hearing on HB 1398. 



Pugc 3 
Sonutc Judlciury Commlttco 
BIII/Hcsolutlon Number I 3')8 
llcurlng Date Mnl'ch 7th, 2001 

Discussion followed. 

SENATOR LYSON MOTIONl1:1> TO MO\'E so1u:NSON Al\lENl>i\lENTS. s1·:C'ONl)li'.I) 

HY Sl•:NATOH TRENIU4:ATII. VOTE INDICATl•:u 7 Yl•:As. 0 NAYS ANDO ABSENT 

ANI> NOT VOTIN<i. SENATOR THENUEATll l\lOTIONEI> TO AMl':NI> TIii': H,ILL, 

Si◄:CONDEU UY SENATOR Nt•:LSON, VOTE INDICATE 7 Yl1:AS, 0 NAYS AND 0 

ADS~:NT AND NOT VOTING. SENATO I~ \VATNl1
: MOTIONED TO no PASS AS 

T\VICI•: AMENDED, SECONDED HY SENATOI{ Tl{ENHEATII. VOTE INl>ICATEI> 7 

VOLUNTEERED TO CAIU{Y TIIE BILL, 



Dato: 'J / 7/t, I 
Roll Call Voto#: ( 

2001 SENATE STANDING COMMITTEE ROLL CA.LL VOTES 
BILLJRESOLUTION NO. I 34~ 

Senato Judicia,;y Commit1H 

0 Subcommittee on ______________________ _ 
or D Conforonco Committco 

Legislative Council Aml?ndment Number 

Action Taken 

Motion Made By L Seconded 4s_o_~ ____ By 

Senators Yet No Senaton Yes No 
Travnor. J, Chainnan X Bercier. D, K -Watne, D. Vtce Chairman X Nelson, C. ~--J?ever2 D, X 
Lyson, S. K 
Trenbeath, T. ··- K 

Total 

Absent 

(Yes) ___ _,__7= ______ No ___9 __________ _ 

Floor Assignment 

If the vote is on o.n amendment, briefly indicate intent: 



Dato: },/r/u; 
Roll CaJI Vote#: ·z 

2001 SENATE STANDING COMMITTEE ROLL CALL 'VOTES 
BILL/RESOLUTION NO, /311> 

Scn11te Judiciary Comrruttco 

0 Sub<:ommittco on ____________________ _ 

or 
0 Conference Commjttee 

Legislative Council Amendment Number 

Act.Ion Taken -~-·=-=-?:1.---1-il._,__ ... ~--·0d _ __ *- ·-
Motion Made By _;Mp{l:Jit' l,,,.;-L 

.WWW 9 

Sen1tors Yet 
Tr~ynor. J, Chainnan x; 
Watne, D. Vice Chainnan >< 
Dev.!r1 D. X 
Lyson, S. .Y 
Trenbeath, T. ~ 

-

-
-·-

~ 

--

Seconded 
By 

No Senators 
Bercier, D. 
Nelson, C. 

-

-

\'et No 

K --

l .,_ 

Total 

Absent 

(Yes) _______ _ No --------·----

Floor Assignment 



Date: 3 l:;, /41 
Roll CaJI Vofe #: .3 

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO, I 'Y(c6 

Senato Judicia1;t 

0 Subcommiu~o on -------·-----------
or 

D Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By t.J ,:, (n ( ~econded 
·------ y 

Senators Yes Na Senaton 
Traynor, J. Chalnnan x- Bercier1 D. 

Committee 

\'es No 
,\"" 

Watne, D. Vice Chainnan X Nelson. C. a· 
X: Dever, D. 

Lyson, S, X 
Trenbeath, T, ~ 

-

Total 

Absent 

(Yes) ____ 7 _______ No ____ o _____ _ 

0 

--

---··--------------------
Floor Assignment 

If the vote is on an amendment, briefly in~icate intent: 



e. 

REPORT OP STANDING COMMITTEE (410) 
March 8, 2001 12:47 p,m. 

Module No: SR•40•5122 
Carrier: Trenbeath 

Insert LC: 18318.0201 TIiie: .U300 

REPORT OP STANDING COMMITTEE 
HB 1398, as engrossed: Judlolary Committee (Sen, Traynor, Chairman) rocommonds 

AMENDMENTS AS FOLLOWS f\nd when so amended, recommends DO PASS 
(7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING), Engrossed HB 1398 was plncod 
on the Sixth order on the calendar, 

Page 1, llne 7, replace "an" with "a sentenced" 

Pago 2, line 9, replace "may be disclosed to an" with "is an open record." 

P~ge 2, remove line 1 0 

Pago 2, llne 11, replace "Inmate" with "a sentencod lnmato's" 

Page 2, line 13, rr.place "lnrnato" wlth "a sentenced Inmate's" 

Renumber accordingly 

(2) DESK, (3) COMM Page No. 1 SR-,W-5122 



Date: i3/t ;;./t) I 
Roll Call Voto #: I 

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES 
BILURESOLUTION NO. 

Senate JudlclaQ' ------- Comnuttee 

D Subcommittee on ---·-----------------
or 

D Conference Comm1ttee 

Legislative Council Amendment Number /,(/J I ?°i( 1 
/\, ~ · _I ____ , t!t.lt,~~- d,t-l,,~ 1.,7/,.I. ;Jd ~-II- ,,,f. µ...,-h 

Action Taken k:.L l,(;1U•ltt-CJ .... -1~;:(u)"·v, ... ·--h u.c.~,y...tt~)c •'ll.<ts!WII!!'?!., r-A.. £1...;.:JiJ-;....' <-__ ]"--"_ 

Motion Made By Seconded 
·------- By 

Senators Yet No Senaton Yet No 
TraYnor. J. Chairman ~I Bercier. D. v 
Watne. D. Vice Chainnan v Nelson, C. v ·-Dever, D. ·✓ ·-Lvson, S, V 
Trenbeath, T, v 

-

' 

TotaJ 

Absent 

(Yes) __ 1.......__ ____ No ____ D ____ . __ 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 



Dato: 
Roll CaU Vote#: ~ 

2001 SENATE STANDING COMMJTTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. 

Senato Judiciaa --------------
0 Subcommittee on 

or 
D Conference Committee 

CommJtteo 

Legislative Council Amendment Number f18 {?_)qf, __________ _ 

Action Taken 

Motion Made By 

Senators ,, 

TraYnor. J. Chainnan 
Watne, D. Vice Chainnan 
Dever. D. 
Lvson, S, 
Trenbeath, T. 

. ... 

Yet - V 

7 
~~ 
V 

"· 

. 

Seconded 
- By 

No Senaton Yes No 
Bercit1r. 0, V 
Nelson. C. V 

-

-

Total 

Absent 

(Yes) ___ 1 ______ No ____ V ______ _ 

Floor Assigrur.,:nt 

If the vote is on an amiendment, briefly indicate intent: 



Date: 3)P-./6J 
Roll Call Vote#: 6 

2001 SENATE ST ANDING COl\'IMJTI'EE ROLL CALL VOTES 
BILL/RLSOLUTION NO, 

Senate Judicla{l Committeo 

D Subcommittee on _____ ·-------------·---
or 

D Conference Committee 

Legislative Council Amendment Number / ~-.:q g· ___________ _ 
Action Taken _ ~ 1 P~HJ ~ ~1~Jt£,,. 
Motion Made By ./. /J ,1.., 

1 JU,tL,{,•-<--1--t.-"-

Senators 
Tra vnor, J. Chainnan 
Watne, D. Vice Chainn:m 
Dever. D. 
Lyson, S, 
Trenbeath, T. 

-
~-

--

Seconded 
___ By 

~~"WU,! 

Yes No Se~tllto!"S 
✓ 

___,.,,1_ ....... ...,,, .... _ 

Bercier. D. 
V Nelson. C. 
v' 
V1 
V 
-

Yes No 
v 
V ·-

Total (Yes) ___ 1 _____ No ____ 0 ______ _ 

Absent ----·--------------------
Floor Assignment 

If the vote is on an amendment~ briefly indicate intent: 



REPORT OF STANDING COMMITTEE (410) 
March 13, 2001 ·1 :08 p,m, 

Module No: SA-43•5483 
Carrier: Trenbeath 

Insert LC: 18318,0202 Tltle: ,0400 

REPORT OF STANDING COMMITTBE 
HB 1398, as engrossed: JudlolGry Committee (Sen, Traynor, Chairman) rocomrnonds 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(7 YEAS1 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1398 was plocod 
on tho Sixth order on the calendar. 

In lieu of th.1 amendments printed on page 743 of the Senate \JournaL Engrossed Hous$ BIil 
No. 1398 le amended as follows: 

Page 2, line 9, replace 11may be dlsclosod to an" with "Is an 0pen record," 

Page 2, remove line 1 0 

Page 2, line 13, replace "Inmate" with "a sentenced lnrnato's" 

Renumber accordingly 

(2) DESK, (3) COMM Page No. 1 SR·43•5483 



2001 HOUSE JUDICIARY 

CONFERENCE COMMITTEE 

HB 1398 



200I I IOlJSJ·: STt\Nl>IN(i COMtvlllTHI·. tvllNlJll·'.S 

I \11.1./IH •:SOl.l J'l'ION NO. 1 IB 1.198-conlcrcncc 

I lou:-ic .ludicimy Commlth:~ 

~ ( 'onl~l'CllCC Commillc~) 

I lclll'ing Dute 03-27-0 I 

----·-· Tn1,c Number_ ...... . 
Tt\PH I 

Side A 
,'\ 

Side I\ Nh:kr II . ..... , ........ ,. _, 

Oltol<>.10 

thut ull Scnutors and Rcprescntntivcs nt·c prcscn 1• The n:ason we rn·e her!.! is llrnl r ! B l J(J8 1h01 

wm, tm1cnlk-d in the Scnulc uml the I louse dccdrn:d 10 con<.:ur without further leslinwny. I huw 

nskcd Ken Sorenson, who wus involved in these umcmlmcnls on th!.! Scnutc silk ii' he could 

uddrcss the issue us to why these u111c11dmc,1ts were put on, 

Ken Sorenson: on pngc t,vn line nine, it 1·cfor.., to employment for work rclcnsc stutus ol'un 

inmutc us an open record. I prcpurcd an umcndmcnt thut would cstnblish thut the work record or 

nil inmutc would be open records. The word sentenced inmate wos put in nil the way through the 

bi II, ond by putting in the wot·d sent~•nccd inmntc, it is u mutt cl' of stututory constrnction. I I~ goes 

on to cxplnin the mcuning of the wording in the amendment. The effect would be that tlw 11011 

sentenced person, such us n pretrial dctuincc, person on contempt proceedings, u juvenile, a 

person dctuined as a witness, then all there records arc open records, If we u<ld the woru 

sentenced it makes nny other category of inmate open records. 



Page 2 
House Judiciary Committee 
Bill/Resolution Number l-lB 1398-conlcrcncc 
Hearing Dute 03-26-01 

Senator Trcnbcuth: The to make our thoughts complete, we should say that records with respect 

to sentenced inmates arc exempt records, but records with respect to unsl.mlcnccd i111natcs arc 

closed records. 

Ken Sorenson: if thut is the case, if you wunt to nwkc any body else confidential. J couldn't !ind 

my notes on that, but un uc:.lditionul sub section could make it conlidcntial. 

Senator Trenbeath: a separate Sl!ction that dictates that all records pertaining tn unscntt .. •11t .. ·cd 

inmates nrc conf1dcntial. 

Ken 8orcnson:ycs, und you could say records with l'cspcct to a unscntcnced inmate institutional 

or protective management urc subject to sub section one. 

Chuirn,~\11 Klcmin: Arc you saying that we would change the section on pngl~ two line 13 and 14 

on S completely. 

~en Sorenson: If you left records with rcspcet. to in mat~ institutional, i r you lei\ that language 

there, nnd uddcd ull other records would be confidential, then you would have the words. You 

would be udding m1othcr sentence to sub section live. 

Chairman Klcmin: would you rcstute that sentence. 

Ken Sorcnson:Records with respect to the unscntcnccd inmate institutional discipline and 

conduct and protective mnnugcmcnt urc confidcntiul und may only be disclosed us set forth in sub 

section one, I um putting it at the end of ft ve. Do you want me to repeat thut. lnstcud of saying 

unsentenced inmate, you could sny uny o(hcr i11111utc . 

.Qbairmun Klcmin: In live we have records with respect to inmute institutional discipline urc 

exempt nnd then we suy records with respect 'O nny otlwr inmnte ar~ confidcntiul, isn't that u 
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little confltsing, because we don't know what \\'l' ul'I: talking ab<,ut, WL' don't know which i11111alL' 

is which, 

Ken Sorenson: we arc still leaving the word sentenced in there. 

Dl8ClJS810N 

Chnirman Klcmin: asks for the language ol'thc amendment again. 

Senator Nelson: Reath: the language of the amendment. 

Scnuto1· Lyson: The only way that I would chungc that is from a grammar point. I would sny that 

w Institutional <lh::ciplinc nnd conduct and protective records of' ull other inmates arc conl1dcntial. 

It would read clcancr. 

Chairman Klcmin: asks thnt they rcud it one mot'l~ time. 

Senator Lyson: reads the language again. 

DISCUSSION ON THE LANGUAGE OF THE AMENDMENT 

Chairman Klcmin: Going buck to the umcndmcnt that you rroposcd on page 2 line 9, where you 

said, chnngc thut to and open 1·ccord. A question that we huve is that in the definition drnptcr 

44.04 scctio11 t 7. t, open record is not defined, Closed record is defined, exempt record is 

defined, We were wondering if the choice of' words. opc11 record, is the fight words lo use. 

Kell Sorensoq: That is unncccssury lunguugc. bccuusc if we didn't rcfor to it at ull. it would be 

open. 

Jim Flemmlu,g: I think thnt the phrnsc open rccor<l is used numerous times throughout the codes. 

It gcncrnlly incorporntes the dcl'utdt rule 44-04-18, It suys thut unless l\11othcr luw provides 

t)thcrwise evcrythtng is open. In sub section tht·ce nnd four it only restates whnt the luw is 

anyway, 
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Chuirman Klcmin: Hxpluin lo me uguin, Ken, why de you want the change. 

Ken Sorenson: ll was only going to be accessible for child support 1:nl't)rce111cnt purposes. It was 

decided thut, that wns pretty nnrrow, 

Senator Trenbeath: Committee's thinking was that in respect to work release. that there was no 

reason thut the public shouldn't be aware of that. 

Ken Sorenson: So we changed it from child :mpport lo open record, 

Clrnir'man Klcmin: /\ny other question.., from the eommittcc. thank you KL'l1, 

Senator Nclso11:Thc proper motion would he that the I louse accede to the Senate amendments 

un<l l\1rthcr umcnc.h.. 

Chuirmnn Klcmin: tr that is the ugrccmcnt of' the con11nillcc. I think it would be that the I louse 

Concurs with the Scnnlc amendments and rurlhcl' amends and add sub section six. 

Rep Onstud: l so move. 

Rep Disrud: second. 

Chairman Klcmin: Ask the clerk to c.:nll the rnll 011 the mrn:ndmcnt. The motion passes with 6 

YES, 0 NO u11d O ABSENT. 
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Adopted by the Conference Committee 
March 26, 2001 

CONFERENCE COMMITTEE AMENDHENTS TO ENGROSSED HOUSE BJI,L 1398 JUD 03-27-01 
That the House accede to the Senate amendments as printed on page 925 of the House 
Journal and page 743 of the Senate Journal and that Engrossed House BIii No. 1398 be further 
amended as follows: 

Page 21 after line 141 Insert: 

116. Institutional discipline and conduct and protective management records of 
all other Inmates are confidential records and may only be disclosed as 
provided In subsection 1." 

Renumber accordlngly 

Page No. 1 18318.0203 
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REPORT OF CONFERENCE COMMITTEE (420) 
March 27, 2001 8:51 a.m. 

Module No: HR-53-6799 

Insert LC: 18318.0203 

REPORT OF CONFERENCE COMMITTEE 
HB 1398, as engrossed: Your conference committee (Sens. Trenbeath, Dever, C. Nelson 

and Reps. Klemin 1 Dlsrud1 Onstad) recommends that the HOUSE ACCEDE to the 
Senate amendments on HJ page 925, adopt amendments as follows, and place 
HB 1398 on the Seventh order: 

That the House accede to the Senate amendments as printed on page 925 of the House 
Journal and page 743 of the Senate Journal and that Engrossed House Bill No. 1398 be 
further amended as follows: 

Page 2, after line 14 1 Insert: 

"6. Institutional discipline and conduct and protective management records of 
all other Inmates are confidential records and may only be disclosed as 
provided In subsection 1." 

Renumber ar.cordlngly 

Engrossed HB 1398 was placed on the S-:-v~nth order of business on the calendar. 

(2) DESK, (2) COMM Page No. 1 HR,63•6799 
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TESTIMONY BEFORE THE 
HOUSE JUDICIARY COMMITTEE 

REGARDING 
HOUSE BILL NO. 1398 

JANUARY 30, 2001 

Chairman DeKrey and members of the Committee, my name Is Krista 

Andrews, and I am an attorney with the North Dakota Department of Human 

Services' Legal Advisory lJnlt. The Department ls neutral, but would like to 

offer the following comments and suggested amendments to HouBe Bill 

No. 1398. 

Notwithstanding any other provision~ of law relating to prlvllege or 

confldentlality, House BIil No, 13~8 allows various persons or entitles, 

without prior apptlcatlon to the court, to Inspect the medical, 

psychological, or treatment records of Inmates. However, the federal law 

addressing dlsc~osure of drug and alcohol treatment records, founrt at 42 

CFA Part 2, Subpart A, Is very restrictive regarding when the drug and 

alcohol treatment records of a p6tlent may be released. 

Absent client consent, drug and alcohol treatment records may only be 

released, essentially, In a few situations: 1) to medlcal personnel for a 

medlcal emergency; 2) to quallfled personnel to conduct sclentfflo 

research, to conduct audits, or to cDnduct progr~m evaluations; or 3) If 

authorized by a court order after a showing of good cause. Almost au 
releases of drug and alcohol treatment records are made by client consent. 

Furthermore, 42 CFR §2,20 provides that although state raw may be more 

restrictive than the federal law, "no State law may either authorize or 

compel any dlsc~osure prohibited by these regulations." According to the 

current language of House BIii No. 1398, It could be argued that the blll la 



less restrictive than 42 CFR, and attempts to supersede all other provisions 

• of law. 

The Department of Human Services would recommend cfarlfylng the 

provisions of House BOI No. 1398, so thAt It clearly states that the bill does 

not attempt to curtail the provisions of federal law. 

Subsection 2 of House BIii No. 1398 also provides II A person, organization, 

or ~.gency receiving c,:,nfldentlal records under sub$ectlon 1 may not 

redltdose the records and must maintain the confldentlallty of the 

records." This language would further complicate th8 Department's record 

keeping procest. The Department would be required to treat records 

received from a correctional faclllty differently than those received from· 

other sources, thereby creating a sort of segregated file system. Further, 

the Department would not be allowed to "redlsclose" records received from 

the correctional faclllty, even If the person or entity requesting the records 

• would be able to properly receive those records though other means. 

I would be happy to answer any questions the Committee may ha,,e. 

Presented by: 

Krista Andrewc 
Attorney, Legal Advisory Unit 
ND Department of Human Services 

• 



Prepared by the North Dakota 
Department of Human Services 

1/29/01 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1398 

Page 1, line 3, after "confidentiality/' Insert "except for the confidentiality requirements 
of federal drug and alcohol treatment and rehabtlitatlon laws.'' 

Page 2, llne 1, replace 11A11 with: 

"a. A person, agency, or Institution governed by statutory 
oonfldentlallty requirements and receiving Information or records 
under this section shall maintain the contldentiallty of the 
Information and records under those statutory confidentlallty 
requirements. 

b. Except as provided In subdivision b, a" 

Renumber accordingly 
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January 30, 2001 

HOUSE JUDICIARY COMMITTEE 
HB 1398 -----------
REPRESENTATIVE DEKREY AND COMMITTEE MEMBERS: 

My name Is Jack McDonald. I am appearing today on behalf of the North Dakota 
Newspaper Association and the North Dakota Broadcasters Assoclatlon. We opposP. 
the concept of HB 1398 as it stands and believe that It should be considered in 
conjunction with HS 1044, which Is now being considered by one of your 
subcommittees. 

This bill grew out of a long standing dispute between The Dickinson Press and 
the Southwest Multl"County Correction Center over the records of a juvenile who died 
which In the custody of the center. 

This dispute generated not one, but three, Attorney General's opinions, all of 
which stated that the records being sought were open r8cord~·. :.iosent any legi~lation to 
the contrary. This Is now legislation to the contrary. 

However, there is a great deal of confusion over which records are being dealt 
with In this bill, and which are being d0aft with in HB 1044. There is also confusion 
between the two bills regarding who has access to these record&. 

Therefore, we would urge you to consider assigning this bill to the subcommittee 
as well and see If the two can be reconclled. Frankly, only one bill is needed . 

If you have any questions, I'd be glad to try to answer them. THANK YOU FOR 
YOUR TIME AND CONSIDERATION. 



TESTIMONY ON HOUSE BILL 1398 

BEFORE THE 
JUDICIARY COMl\illTTEE 

,JANUARY 16, 2001 

CORINNE HOFl\.'IANN 
PROTECTION AND ADVOCACY 

Chainnan DeKrey and Members of the Committee, my name is Corinne 

Hotinunn and I am testifying on behalf of the Protection and Advocacy Project. 

The Protection and Advocacy Project [the Project] is n state agency. The Project 

is granted authority under federal and state bws to advocate fot· and protect people 

with developtnenta l disabi Ii ties, mental illness, nnd other disabi Ii ties. Tht! Project 

is authorized to pursue legal) ndministrative nnd ')lhe1· appropriate remedies and 

approaches to achieve this purpose. Fedl~t·al and state laws nlso authorize the 

Project to access records regarding individuals we serve. 

House BilJ 1398, if passed, would conflict with state and fodernl laws that 

grant the Project authority to access records. Therefore, we are opposed to House 

Bill 1398 in its current form. 

We propose an amendment that would eliminate our opposition. Our 

proposed amendment would ensure that the statute is con8istent with state and 

federal laws that mandate the Project have access to records. 



I 

Some individuals in crwrectional facilities are eligible for our services. \Ve 

routinely receive referrals from correctional facility staff on behalf of individuals 

with disabilities. Facility staff sometimes encounter great difficulty in mobilizing 

community resources to provide treatment or services to individuals with 

disabilities that are incarcerated. We assist them in this process. Obtaining records 

and information is a nccessa1·y and integral component in providing this 

assistance.:. 

When we receive complaints from individuals with disabilities who nre 

incarcerated, a review of records allows us to verify eligibility, objectively analyze 

the legitimacy of the complaint, and determine rm appropriate course of action. 

Access to reco1·ds and information is necessary for us to serve our clients in an 

efficient and timely tnanner. 

House Bill 1398 would hamper the ability of correctional center staff to 

utilize Protection and Advocacy as a resource and compromise our ability to assist 

eligible individuals who require assistance, Amending the bill would prevent this 

result. 

Our proposed amendtnent will eliminate the Project's need to seek a court 

order when we require access to records of individuals eligible for our services 

that a:~ in a jail or correctional facility, Requiring the Pt·oject's to seek court 

2 



order to access records would needlessly llSe stute resources from the Dupnrtml.!nt 

of Corrections, the Project and the judicial system. 

Wo nsk thnt tho Judicim·y Committee ndopt our proposed umcndmi.:nt to 

House 8111 I 398, 

l thunk the Committee for your tim<.1 und would he hnppy to unswcr any 

questions you may have. 

3 
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PROPOSED AMENDMENT TO HOUSE BILL 1398 

Page 1, after llne 24 Insert: 

!.,. Ib~ PCQtec;tlQnj~Od eldYQ~g<;y QtQj!;Ct, 

Renumber accordlngly 
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HOUSE BILL No. 1398 

DEFORE THE 
SENATE .JUDICIARY COMMITTEE 

MARCH 7, 2001 

TESTIMONY OF 
CORINNE HOFMANN 

PROTECTION AND ADVOCACY 

Chairman Truynor and Members of the Committee, my numc is Corinne 

Hothumn and I am testifying on behalf of the Protection and Advocacy Project. 

The Protection and Advocacy Project [the Project} is a state agency. The Project 

has authority under federal and state laws to advocate for and protect people with 

develop111ental disabilities, mental illness, an<l other disabilities. The Project ls 

authorized to pursue legal, administrative and other appropl'iatc remedies to 

achieve this purpose, 

House Bill 1398, if passed, would conflict with state and federal laws that 

grant the Project authority to access records. Therefore, the Project is opposed to 

House Bill 1398 in its current form, but would support the bill if an1ended, A 

copy of the Project's proposed amendment is attached to my testimony. 

The Project receives referrals from correctional facility staff on behalf of 

individuals with disabilities in various parts of the state. Facility staff sometimes 

encounter great difficulty in mobilizing community resources to provide treatment 

• or services to individuals with disabilities that are incarcerated. We assist them in 



• this process. Obtaining records and information is a necessary and intcgrul 

component in providing this assistance. 

• 

The Project also recoivcs complaints from individuals with disnbilitics who 

ure incarcerated, their family members, or profossionuls who huvc been providing 

services to tho individual. A review of records nllows us to V1.;Tily eligibility, 

objectively analyze the legitimucy of the complaint, und determine un appropriate 

course of action. Problems reported might be directly re luted to the incnrccrntion 

or they may relate to other issues that have fc 1llowcd the individual into the 

correctional facility. Many times the issues relate to a need tor adequate, 

disability-related treatment nnd support. 

Access to records and information is necessary for us to serve our clients in 

an efficient and timely manner. When serving an individual in jail, that may 

include access to correctional facility records. 

Chapter 25 .. Q 1.3 of the North Dakota Century Code outlines the authority 

granted to the Project regarding individuals with developtnental disabilities and 

mental illness. The Project's authority under state law is based on federal Jaws 

that authorize and fund the Project's programs. The Project's right to access 

records under state law is patterned after applicable federal law. Since the passage 

of Chapter 25 .. 01.3, the Project has been given authority to serve individuals with 

• other disabilities and our authority to serve individuals with mental illness has 

2 



• been expanded, Federal laws governing these changes give the Project uuthority 

to access the records of tho individuuls we serve. 

• 

Federal law allows the state to gi vc the Project greater authority tlmn 

grunted under federal law, but docs not allow the stnte to restrict thut authority. 

To the extent that state law conflicts with federal law, state lnw is preempted. 

House BilJ 1398 requires the Project to obtain a court order to access 

records. This is more restrictive than the fodcral lows governing the Project's 

access. While the Project's right to access records remains unitnpnircd bccuusc of 

federal preemption, the Project believes the bill will create problems on a practical 

level. 

There are nwncrous jails and correctional foci Ii tics in the state. Most of the 

staff in those facilities are unfamiliar with the federal statutes that govern the 

Project. These staff will look to state law for guidance in releasing records and 

will, in good faith, attempt to folJow the provisions of this bill. 

Correctional facilities and the Project will he required to expend 

administrative and legal resources to resolve the conflict created by this bill. This 

could be quite costly when viewed as a whole, over time. Amending the bill will 

avoid unnecessary expenditures of time and resources, 

We ask that the Judiciary Committee adopt our proposed amendment to 

• House Bill 1398. 

3 
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I thank tho Commhtee for your time and would be huppy to answer uny 

questions you may have . 

4 
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PROPOSED AMENDMENT TO ENGROSSED 
HOUSE BILL 1398 

Page 2, after llne 10 Insert: 

11
~ Becords shall be dlsclQ~ed tQ the exten.t..Mt:~ssary tQ ~..rr.w1¥ 

with ,hepter ,s .. 01 ,J and related federal stetutes and 
regulatlQns." 

Page 2, llne 11, replace "~" with "~" 

Page 2, line 13, replace "S" with "2" 

Renumber accordingly 



TO: 

FROM: 

DATE: 

MEMORANDUM 

Senator Jack Traynor, Chairman, and Members of 
The Senate Judiciary Commltteo 

Ken Sorenson, Assistrint Attorney General 

March 7, 2001 

SUBJECT: Propost3d Amendment to Engrossed House BIii No. 1398. 

Following the committee hearing this morning, there was some discussion 
that the language In subsection 3 on page 2 of Engrossed House BIii No, 1398 
may be too llmltlng and may preclude dis :losure of Inmate employment and work 
Information to other agencies or persons that may have use for inmate 
employment or work release Information besides child support enforcement 
offlclals, such as community service and restitution programs. This Is best 
resolved by making this Information an open record. Marcie Conmy-Fisher, on 
behalf of the correctional facility administrators, and the Department of 
Corrections and Rehabllltatlon, agree to the attached proposed amendment. 
Thank you. 



PROPOSED AMENDMENT TO ENGROSSED HOUSE BILL NO, 1398 

Page 21 line 0, replace umay be disclosed to an" with "is an open rocord." 

Page 2. remove llne 1 O 

Rr:,number accordingly 


