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Minutes: Chairman DeKrey opcm./d the hearing on 1B 1455, Relating to finality of decisions of
administrative law judges in adjudicative proceedings of administrative agencics.

Rep Koppleman: District 13 of west Fargo This bill deals with arca of the resolution that wus

brought before the house, but in a different way, it is the Office of Administrative Hearings. The
deck is sort of stacked against the person who has a dispute with a state agency, a finding is
made, the agency then says yes or ho and then can set nside the ruling, HB 1455 would take o
look at this and make it fair, a judge makes the ruling and it is binding,

Allen Hoberg: Director of Office of Administrative Hearing (see attached testimony)

Rep Klemin: 1n the court, if we don't like the judge, we can challenge the judge, can you do that
now.

Allen Hoberg: No, we can not,
Rep Mahoney: How would this change the procedure,

. Allen Hoberg: For some it would change, for others it would, He then goes on to explain,
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Rep Mahoney: Under current law that would apply.

Allen Hoberg: the final decision of the ageney head is the one that goes to court,

Rep Mahoney: Whal is in this bill?

Allen Hoberg: In this bill there would be no more recommended decisions.
Rep Klemin: We are not changing the scope of the review,

Alen Hoberp: That is correct.

Rep Klemin: So we still have the situation that it would apply, but the court would have to affirm
the decision unless it comes in one of the six situations.

Allen THoberg: That is correct,

Chairman DeKrey: If there are no questions, thank you for appearing,

Shelly Peterson: President of North Dakota Long term Association (see attached testimony)

Rep Mahoney: The concern about bias, judges don’t know much aboul the rate sctting

srocedures weighed in on the ageney, how would this help.
g g

Shelly Peterson: we feel many cases are not brought forward, because of the bias,

Chairman DeKrey: [ there are no further questions, thank you for appearing. 1f there anyone who
wishes to testify, for against or neutral.

Rick Clayburn: State tax Commissioner, [am neutral on the bill, I'would like to point out the
concerns of the tax department, The office of administrative hearing does provide a valuable
service to the citizens of the state of North Dakota, In the tax department, we do not do many
hearings at all. In making the hearing judges finding as final, we want to insure that it is a finding

of fact, we are not asking to make the tax department exempt, but need 1o know thot we have

sotmeone who is knowledgeable of tax law that reach beyond the state,
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Rep Klemin: One ol the grounds of the scope ol review is if the findings of fact are not supported
by the evidence, it you have the right to appeal wouldn®t this be one of the grounds.

Rick Clayburn:One negative is that both parties would have to go to court and that costs both

sides money.
Rep Klemin: Fean understand that, but we want Lo have the findings of fact correet and what I am
saying is that the scope ol review is grounds tor appeal.

Rick Clayburn: 'That is correct,

dan Rause: lfegal council for the tax commissioner. the objective that we have, is that if we

i et i i

believe that there is a miss statement of {inding of Tact, the opportunity in the way ol o
recommended decision gives the agencey head ina cost effective way Lo correct that record.
Rep Klemin: The ageney believes that the finding of fuct is not correct, would you not have the
right to request reconsideration before it goes o court,

Dan Rause: That option is already available,

Rep Klemin: You could take care of the problem without going to court,

Dan Rauge: 1t could.

Chairmuan DeKrey: [f there are no further questions, thank you for appearing,

Rick Clayburn: That is the point, we may be looking for a problem that does not exist. but we do
not want 1o have our hands tied,

Chairman DeKrey: makes a comment,

Rick Clayburn: We have wtilized that less of late and have done more settling,

Chatrman DeKrey: I there are no other questions, thank you for appearing,
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Melissa Hauer: Director Legal Advisory Unit for Department of Human services (see attached

lestimony) the department opposed the bill,

Chairman_ DeKrey: asks a question about this law and how it effects federal law,

Melissa |auer continues,
Rep Klemin: The alternative would be to exempt for the federal law.

Melissa auer: That would be one way of doing it

Rep Klemin: The other side of this is that you have only rejected 16 of the decisions, so that
would indicate that the system is working.

Melissa Hauer: | can agree.

Chairman DeKrey: Are there any questions. if not thunk you for appearing,

. Irancis Swentz: from the Depaetment ol Health, The department is concerned with the delegation
from the federal government and so they have thase concerns.

Chairman DeKrey: Any one have questions, anyone wishing (o testity, i not thank you for

appearing,

Rep Koppelman: One comment, [ asked the governors office if they had any issues that they
wished to nddress belore you pass out this bill,

Chairman DeKrey: we will not be acting on this bill at this time, We will close the hearing on

I3 1455,
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Minutes:Chairman DeKrey called the committee o order on HI3 1455,

. Shelly Peterson:(see attached testimony)

Leslic Oliver: Shelly Peterson explained to you, the nursing home industry in this state, and

probably in every other state, is regulated by the Department of Human Scrvices, They take care
of the Medicare and Medicaid programs in the state, Lvery step of the industry is impacted by the
Depariment, ‘There is no place for o voice by the industry except in Administrative process.
Presently, nursing homes who wish to challenge rates, which establishes the budget for the
nursing home for the year, they say yes or no, mostly they say no, You can ask the Department to
look at it again and generally they will come back unfavorable. You then go to an Administrative
hearing, where an independent hearing officer listens to evidence from both sides and mukes o
delermination and then the agency has the discretion to be chiecked or to change the decision as
made by the hearing officer, From the perspective of the nursing home industry, there is no place

except the Administrative hearing, the fair hearing process., for udministrators and owners of
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nursing homes, to voice their opinion and be heard. Itis really not due process for those people
unless this bill passes. The memorandum that has been possed out, addresses (wo things, first the
testimony that was offered by the Department of Human Scervices.. What | have gleaned from the
testimony is that il this bill passes, the state will lose all of their Medicaid dollars because of the
requirements of agency hearings. ! laving looked at the state budgeting plan and the federal
regulations that underlic that, the state has to have a fair hearing process, but it doesn™t require
that the agency gets to control the entire process. In fact the federal regulations suggest that the
administrative hearings would be provided by an impartial hearing officer and the decision would
be made by the hearing officer. No where in the federal regulations is there the diseretion of the
agency 1o go back an object the decision,

Chairman DeKrey: It may surprise you o know that there are two ways to Kill a bill. fiscal note

and the threat ol Toss of federal funds.

Leslic Oliver: | am not suggesting that 1455 is vight or wrong for the entire , all programs ol the
Department ol Human Services administers, from the perspective of the nursing homes, it is
essentially follows the administrative practices act, There is a separate statute on nursing home
hearings, Ms Hauer's testiniony should not be heard as applying to every program that the
depurtment administers, [t does not pertain to nursing homes, The department has a separate
obligation under its own state plan to nursing homes the way that it hears their appeals and it also
has separate federal regulations, which provide (or the terms of [455,

Chairman DeKyey: Are there any questions, thank you for appearing, Rep Klemin, you have

some amendments you want 1o present?

. Rep Klemin: Reviews two sets of amendments, 10522,0101 and 10522.0102
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DISCUSSION

COMMITTEE ACTION

Rep Klemin moved both amendments, Rep Wrangham seconded the amendments.

Chairman DeKrey: Voice vole on the amendments, amendments carry, What are the wishes of

the committee? Rep Klemin moved a DO PASS as amend, Rep Kingsbury seconded. The elerk
will call the roll on a DO PASS as amend on HI3 1455, The motion passes with 10 YES, 2 NO

and 3 ABSENT. Carrier Rep Klemin,




BlllI/Resolution No.!

Amendment {o:

Engrossed
HB 1466

FISCAL NOTE
Requested by Legislative Council

04/12/2001

1A, State fisonl effeot: /dentify the state fiscal effeat and the fiscal effect on agoncy appropriations

compared to funding levels and appropriations anticipated under current law,

1986-2007 Blennlum 2007-2003 Blennlum 2003.2008 Blennlum |
eneral Fund [ Other Funds [General Fund [ Other Funds [General Fund | Other Funds
Reventos $0 $0 $0) $0 $O $0
[Expenditures 0 $o! $0 $0l $0 $0
Appropriatlons $0 $0 $ol $0 so $0
18. County, oity, and school distriot flsoal effect: /dentify the fiscal effeat on the appropriate political
subdivision.
T 18988-2007 Blennium 2007-2003 Biennium 2003-2008 Biennlum
"8ohool §chool School
Counties Cities Districts | Countles Clties Districts | Counties Citles Distriots
$0 $0 $0 $0 $0 $0 $0 $0 $0

2. Narrative: /dentlfy the aspects of the measure which cause fiscal Impact and include any commeonts
relavant to your analysis. '

With the conference committee amendments this bill should have no significant fiscal impact on agencics,
local governing bodies, courts, or OAH. The amendments that required the first two fiscal notes (afier the
original fiscal note on the original bill) have been removed. With this version now being considered, there
will be no de novo review of agency and local governing body decislons, thus the impact on the district
courts previously stated will be removed, as well as the impact on agencies and local governing bodies from
de novo review, See 2/20/01 fiscal note, The Senate amendment that removed the Tax Commnissioner from
OAH jurisdiction has also been removed in this version, thus there will be no impact on OAH as previously

stated in the 3/26/01 fiscal note,

3. 8tate fisoal effect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: [Explain the revenue amounts. Provide detall, when appropriate, for each revenue type

and fund affected and any amounts included In the executive budget.

8. Expenditures: Explain the expenditure amounts. Provide detsll, when appropriate, for each
agency, line ltem, and fund affected and the number of FTE positions affected,

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect
on the blennial appropriation for each agency and fund affected and any amounts Included In the




exeoutive budget. Indicate the relationship hetween the amounts shown for expenditures and
appropriations.

ame! Allen C. Hoberg genoy: Office of Administraiive Hearings

one Number: 328.3260 ate Prepared: 04/12/2001




FISCAL NOTE

Requested Ly Legislative Counoil
03/23/2001

Bill/Resolution No.:

Amendment to: Engrossed
HB 1468

1A, State flsoal effect: /dent/fy the state fiscal effect and the fiscal effect on agency appropriations
compared to funding levels and 8ppropriations anticipated under current law,

1990-2001 Blennium 2067-2003 Blennium ~2003-20608 Blennium |
eneral Fund| Other Funds |General Fund[ Other Funds [General Fund[Other Funds |
"Rovenues ($2,268 ($2,268)
Expenditures $0 30
Appropriations $ $

1B. County, oity, and school district fiscal effeot: /dentify the fiscal effect on the appropriate political
subdlivision.

1868-2001 Blennium 2001-2003 Blennium 2003-2008 Biennium
School School School
Counties Cities Distriots Counties Citles Distriots Countles Citles Districts

2. Narrative: /dent/fy the aspects of the measure which cause fiscal Impact and Include any comments
relevant to your analysls.

There are really two different scenarfos concerning the Tax Commissioner's office and OAH, The first is the
period between July 1, 1991 (when OAH began operations) and June 30, 1997, The second is the period
between July 1, 1997, and the present, During the first period OAH received general funds that funded the
provision of hearing officer services for the Tax Commissioner and many other "general fund” agencies,
During this period, the Tax Commissioner's oftice was fairly active in requesting hearing officer services
from OAH, i.e. it had a number of administrative tax cases scheduled to going to hearing cach year, The
average number of hours OAH ALIJs spent on work for the Tax Commissioner's office was 135.6 hours per
biennium, During the second period OAH did not receive any general funds for the provision of hearing
officer sorvices to any agency, In 1997 the Legislative Assembly removed all general funds from OAH's
budget. Since July 1, 1997, OAH has billed all agencics to which it provides hearing officer services, For
the biennium 1997-99, OAH billed the Tax Commissioner for only 28.4 hours of services provided. For the
current biennium, to date, OAH has billed the Tax Commissioner for only 10.1 hours of services provided.
OAH had only four requests for hearing officer services from the Tax Commissioner for the 199799
biennium, i.e. there had been only four administrative tax cases scheduled to go to hearing, and it has had
only one request for hearing ofticer services for the current bicnnium. Currently, OAH bills agencies such
as the Tax Commissioner at a rate of $79.52/hour for hearing otticer services. OAH anticipates that this
amount will increase some in the next two biennia, but this fiscal note reflects the current billing rate.
OAH's billing rate is determined by a billing consuitant based, essentiaily, on the previous two years actual
expentitures. Therefore, the rate for the 2001-2003 biennium will be based on OAH's actual expenditures

for the current biennium,




Howover, OAH belioves that this biennlum s not likely the norm for the Tax Commissioner's office, in
regard to the number of requests for hearing officer servicos, The 1997-99 blennium {s more likely closer to
the norm in the current ¢limate of billing the Tax Commissioner for services, Therefore, this fiscal noto Is
based on the number of hours required for providing hearing ofticer services for the 1997-99 biennium,
Actually, though, the number of hours for the Tax Commissioner, as for any agencey, could casily be
significantly higher, For the past four years not one of the Tax Commissioner's administrative hearing
requests has actually gone to hoaring, All have either been informally settled or have been declded based
upon a slipulation of facts and the submission of briefs, The designated ALJ has not had to conduct a
hearing. If even one Tax Commissioner case in a biennium was decided based on a hearing, it Is quite
possible that the number of hours for hearing officer services required for such a caso could reach 30 hours
or more, Therefore, although the numbers provided for this fiscal note, based on historical averages, are
acurate, they do not teil the story about what could casily happen 1t just one Tax Commissioner case went to
hearing. Of course, if two or more cases went to hearing, the Impact would be considerably more, In other
words, the Tax Commissioners office under the right circumstances could be a more significant revenue
producer for OAH in the 2001-2003 or 2003-2005 bienniums {f more hearings were actually held,

3, State fisoal etfeot detall: For information shown under state flscal effect in 1A, pleaso:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type
and fund affected and any amounts included in the executive budget,

Based on the 1997-99 biennium number of hours, and based on OAH's current billing rate, if the Tax
Commissioner's oftice were exempted from OAH jurisdiction, and if the Tax Commissioner did not
voluntarily use any hearing officer services from OAH, OAH would lose $2258.37 in revenues. It would
Jose the same amount of rovenues for the 2003-2005 biennium, Again, this does not Include any increases in
billing rate that OAH is likely to exerence during the next two biennia, Again, also, depending upon
whether a case actually goes to hearing, the number of hours actually required to complete a case could vary

considerably,

If OAH lost this revenue, OAH's billing rate would go up very slightly to make up for this lost revenue
because OAH's expenditures would not be affected. Sce below,

B. Expenditures: Explain the expenditure amounts, Provide detall, when appropriate, for each
agency, line item, and fund affected and the number of FTE positions affected.

Because the Tax Commissioners office is currently such a small portion of OAH's total business, the impact
on expenditures for OAH is practically nothing. All of OAH's expenditures would remain the same.

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect
on the blennial appropriation for each agency and fund affected and any amounts included in the
executive budget. Indicate the relationship between the amounts shown for expenditures and

appropriations.

. Also, the impact on OAH's overall appropriation may be practically nothing, If just one other casc OAH




recolved from another agency amounted to about 28 hours in the noext biennium, the lost revenues from the
Tax Commisslonet's offico could casily be replaced. However, OAH is experiencing a period of declining
cusoloads for its user agencies, both for most of its mandatory and most of its voluntary user agencies,
Therefore, it Is safo to assume that a loss of the Tax Commissioner's caseload would have a very minor
impact on OAH's revenues and the remainder of OAH's user agencies would be impacted in a very minor
way through increased billings becauso OAH's expenditures and appropriation would remain the same,

Emo: Allen C, Hoberg genoy! Office of Admlinistrative Hearlngs
one Number: 328-3260 ate Preparedi 03/26/2001




FISCAL NOTE

Requasted by Legislative Council
2/20/2001

Blll/Resolution No.:
Amendment lo: HB 1458

1A, State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations

compared to funding levels and appropriations anticipated under current law. 3 -
1999-2007 Blennlum 2001-2003 Blennium | 2003-2008 Blonnium

General Fund [ Other Funds |General Fund| Other Funde [General Fund| Other Funds |
[Revenues ™
"Expenditures
Appropriations

1B. County, oity, and school district flscal effect: /dentify the fiscal effect on the appropriate political
subdivision,

1999-2007 Blennlum 2007-2003 Blennlum 2003-20086 Biennium
School School Scohool
Countjes Cltles Distriots Counties Citles Distriots Counties Cities Districts

2. Narrative: I/dentify the aspects of the measure which cause fiscal impact and include any comments
relevant to your analysis.

For the Office of Administrative Hearings, the amendments to H.B. 1455 would have no
additional fiscal impact. The amendments have to do with requests for de novo review in the
courts, This is an appellate level review beyond the hearings level with OAH and the
agency. Therefore, it is anticipated that there would be no additional effect on OAH and the
original fiscal note OAH filed for this bill would still be applicable, as to OAH.

However, the amendments to H.B. 1455 have the potential for substantial fiscal impact on
numerous other state agencies, local governments or agencies, and the court system,
Approximately 200 administrative matters are appealed to the district courts every year.
With the language of the amendments, however, this number could increase significantly,
With the opportunity for de novo review, substantially more parties from the both the state
and local administrative hearings level may wish to appeal. It is impossible to guess how
many. But, even if just 50% more would appeal there would be 300 cases on appeal as
opposed to 200, Just how much of a financial burden this would place upon the courts is
unknown. Of course, what makes for potentially great fiscal impact in the court system is
that if in even 50% of these 300 cases on appeal the appellant asks for de novo review, 150
. cases in the court system likely must have de novo hearings (a new trial) in the district court,




This would involve the use of considerable resources in the court system,

Yet, just what do novo review means and whether it nceds to be granted upon request are
questions that may need to be clearly answered. De novo review may mean a new hearing or
trial. However, it may only mean just a new look by the district court at the administrative
hearing record already in existence and making a new decision based on that record,
disregarding the final decision of the agency. It may not mcan that a new hearing or trial is
required. Either way, considerable resources of the courts would be involved.

Not only would the impact on the courts be great but the impact on state agencies, including
the Attorney General's office, would he great, If 150 cases went to a new trial in the district
courts, the state would need additional legal representation in those cases, Even if a new trial
would not be required, additional legal representation would be involved for these 150 cases,
This would require that substantial time of assistant attorneys general and special assistant
attoneys general be spent on representation for the agencies involved. The fiscal impact on
the Attorney General's office (both for agencies for which it bills and those for which it does
not) could be great, The fiscal impact on all of the state agencies whose final administrative
orders are appealed under N.D.C.C. ch, 28-32 could also be great. ,

There would be fiscal impact on the local level similar to the impact at the state agency
level, although the numbers of cases from the local level is not known, New trials or a new
look at the case would be required for the de novo review process from the local level, too.

As a word of caution, this fiscal note does not estimate the potential costs to all of the state
agencies, local agencies, and courts that may be involved. Even for those entitics to make
such an estimate may be more of a quess because the numbers of requests for de novo
review that will be made is not something that can be known with any certainty. Again, there
may be more appeals of administrative orders with these amendments. Just how many, no
one knows for certain, Then, of all the cases appealed, it is impossible to say how many
appellants would request de novo review. Such review could be costly to the appellant, as
well as to the appellee. There may be other considerations, 100, affecting the decision
whether to request de novo review or standard appeliate review,

Therefore, although this fiscal note states no additional impact on OAH, there would most
certainly be a substantial fiscal impact of undetermined amount on numerous state agencics,

on local agencies, and on the court system,

3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropiiate, for each revenue type




and fund affected and any amounts included in the uxecutive budget.

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each
agenagy, line ltem, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the sppropriation emounts,  Provide detall, when appropriate, of the effect
on the blennial appropristion for each agency and fund affected and any amounts included In the
exeoutive budget, Indicate the relationship between the amounts shown for expenditures and
appropriations.

g;mo: _ Allen C. Hoberg genoy: Office of Administrative Hearings
one Number; 701-328-3260 ate Prepared: 02/20/2001




FISCAL NOTE

Requested by Legisiative Counall
01/23/2001

Bill/Resolution No.: HB 1486

Amendment to:

1A. State flsoel effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations
compared to funding levels and appropriations anticipated under current law,

1899-2007 Biennium 2001-2003 Biennlum 2003-2008 Blennium |

Fg General Fund[Other Funds (General Fund| Other Funds |Generafl Fund | Other Funds |
ovenues (§16.222) ($18,222) ($18,222)
Lipenditures ($16,222) ($18,222) (816,222
Appropriations ($16.222 ($16,222 ($16.222)

18. County, oity, and sohool distriot fiscal effect;: /dentify the fiscal vffact on the appropriate political
subdivision,

1889-2007 Blennlum 2001-2003 Blennium 2003-2008 Biennlum
| ~ Sohool School 8chool
Countles Cities Districts | Countles Cities Districts | Counties Cities Distriots

2. Narrative: /dentify the aspects of the measure which cause fiscal Impact and include any comments
relevant to your analysis.

For most of the work OAH currently docs, this bill will have no fiscal impact, The work for writing a
recommended decision is essentially the same as writing a tinal decision, However, it may be that some
boards and commissions which currently have OAH write a recommended decision will under this bill only
have OAH conduct the hearing (the board will write the decision). It really is impossible to know how many
boards and commissions that currently have OAH write a recommended decision will switch to the other
option. It may be that it will depend on the type of case. However, this bill has the potential to reduce
OAH's revenues and expenditures, if boards that currently have OAH issue a recommended decision opt to
only have OAH conduct the hearing, and related proceedings. For the last two years OAH had 34 requests
from boards that usually have OAH issue a recommended decislon, Usually decisions are written on about
50% of the requests. Although an OAH ALJ may spend from 3 to 30 hours writing a decision depending on
the nature and complexity of the case, 12 hours is probably an average amount of time spent on writing a
decision for a board or commission, Therefore, for 17 cases, if the board decided to have OAH only conduct
the hearing (in reality it may only be for a portion of the 17), OAH would spend 204 hours less per
biennium on writing decisions (17 x 12), At OAH's current bitling rate of $79.52/hour, the amount is
$16,222 (204 x $79.52). Assuming no increase in OAH's biiling rate over the next three bienniums (and it is
likely to increase some), $16,222 is the amount of decrease in revenues OAH can expect and,
cotrespondingly it can expect $16,222 less in expenditures (savings from not having to hire temporary ALJs
- full-time ALJs will now lhave about 204 hours more to spend on matters that temporary ALJs would
otherwise have to do). Of course, OAH's appropriation would be less, then, too. Again, however, a caution;
this is just a rough estimate. It is impossible to guess what each board or commission might do when faced
with the choice of OAH issuing a final decision or OAH just providing a hearing officer to conduct the




hearing, because in the later situation, the board or commission must actually be at the hearing, If OAH is
Issuing a final decision, the board or commission need not be present at the hearing,

3. State flsoal effect detall: For Information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type
and fund affected and any amounts included Ir the executive budget.

Sce Narrative

B. Expenditures: Explain the expenditure amounts, Provide detall, when appropriate, for each
agenay, line item, and fund affected and the number of FTE positlons affected.

Seo Narrative

C. Appropriations: Explain the appropriation amounts, Provide detall, when appropriate, of the effect
on the biennial appropriation for each agency and fund affected and any amounts included in the
executive budget. Indicate the relationship between the amounts shown for expenditures and

appropriations,

Sce Narative

ame: Allen C. Hoberg genoy: Office of Administrative Hearlngs
hone Number: 328-3260 ate Prepared: 01/24/2001




10822.0101 Frepared by the Legislative Councll staff for
Title. Representative Kiemin
February 14, 2001

FROPOSED AMENDMENTS TO HOUSE BILL NO. 1458

Page 1, line 1, replace "and sections” with *, section”

Page 1, llnod'e. after *28-32-17" Insert ", subsection 1 of section 28-34-01," and after "and" Insert
"section”

Page 1, line 3, after "agencles" insert "and appeals from declslons of local governing bodies"

Page 4, after line 8, insert:

"SECTION 3. AMENDMENT. Subseotion 1 of sectlon 28-34-01 of the 1999
Supplement to the North Dakota Century Code ls amended and reenacted as follows:

1. The notice of appeal must be filed with the clerk of the court within thirty
days after the declsion of the local governing body. [

Mﬂu{daammuumﬂmmﬂwbmam{m A copy og the notice
of appeal must be served on the local governing body In the manner

provided by rule 4 of the North Dakota Rules of Ci*il Procedure.”

Renumber accordingly

10322.0101




106220103 Adopted by the Judiclary Committee

Title.0200 February 14, 2001 al15
. HOUSE AMENDMENTS TO HB 1455 HOUSE JUDIC =15

Page 1, line 2, after "28-32-17" Ingert ", 28-52- , 8U sgotlon 1% slesot%h 268-34-01," and afier

"and” Insert "section”
Page 1, line 3, after "agencles" ingert "and appeals from decislons of local governing bodles”

HOUSE 8 T0O HB 1455 HOUSE JUDI -15-
Page 4, after ilne 8, [nsen: CIARY 02-15-01

"SECTION 3. AMENDMENT, Section 28-32-19 of the North Dakota Century
Code ls amended and reenhacted as follows:

28-32-19. Scope of and procedure on appeal from determination of

administrative agency. A m%mm@mw
MWMW low. a judge of the district

court must review an appeal from the determination of an adminlsirative agency based
only on the record filed with the court. After a hearing, the filing of briefs, or other
dlzrosltlon of the matter as the judge may reasonabvly require, the court must affirm the
order of the agency unless it shall find that any of the following are present:

1. The arder Is not in accordance with the law,

2. The order Is In violation of the constitutional rights of the appsltant,

before the agency.

4, r1"he {ules or procedure of the agency have not atforded the appellant a fair
earing.

5. The findings of fact made by the agency are not supported by a
preponderance of the evidence.

6. The conclusions of law and order of the agency are not supported by its
findings of fact.

If the order of the agency is not affirmed by the court, it shall be modified or reversed,
and the case shall be remaridud to the agency for disposition in accordance with the

order of the court.

SECTION 4. AMENDMENT. Subsection 1 of section 28-24-01 of the 1999
Supplement to the North Dakota Century Code is amended and reenacted as follows:

al must be filed with the clerk of the court within thirty

1. The notice of a
days after the decision of the local governing body. Ing notice of appeal
w by the court. A copy of the notice

of appeal must be served on the local governing body in the manner
provided by rule 4 of the North Dakota Rules of Civit Procedure.”

. 3. Provislons of thie chapter have not been complied with in the proceedings

Renumber accordingly

Page No. 1 105220103
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Date: 0 & -/4/=0(
Roll Call Vote #: /

2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO, /1 &5- /445

House JUDICIARY Committee

D Subcommittee on
or
[:l Conference Committee

Legislative Council Amendment Number .

Action Taken ,Bo pMA A M

Motion Made By &:9 M'nu,rgt Seconded By _ L/V;t )

<
-

,‘ Representatives
| CHR - Duane DeKrey
VICE CHR --Wm E Kretschmar
Rep Curtis E Brekke
Rep Lois Delmore
Rep Rachael Disrud
Rep Bruce Eckre
| Rep April Fairfleld
Rep Bette Grande
Rey G. Jane Gunter
Rep Joyce Kingsbury
d Rep Lawrence R. Klemin
{ Rep John Mahoney
Rep Andrew G Maragos
Rep Kenton Onstad

Re; Dwight Wrangham
Total (Yes) / 0 No 02-

Absent 3

"l

Floor Assignment ) &WM\»

X

MARENRAERENENRR

If the vote is on an amendment, briefly irdicate intent:




REPORT OP 8TANDING COMMITTEE (410) Module No: HR-28-387¢

February 16, 2001 3:34 p.a. Carrier: Klemin
Insert LC: 10822.0103 Tiim: .0200

REPORT OF BTANDING COMMITTEE
HB 1488: Judiolary Commiiitee (Rep, Kiemin, Chalrman) recommends AMENDMENTS A8
FOLLOWS and when 8o amended, recommends DO PASS (10 YEAS, 2 NAYS,
3 ABSENT AND NOT VOTING). HB 1485 was placed on the Sixth order on the

calendar,

Page 1, line 2, afier "26-32-17" Insert ", 28-32-18, subsection 1 of section 28-34-01," and after
"and" ingert "section”

Page 1, line 3, after "agencles” insert "and appesls from deciglons of local governing bodles”

Page 4, after line 8, insert:

"SECTION 3, AMENDMENT. Section 28-32-18 of the North Dakota Century
Code Iy amended and reenacted as follows:

28-32-10, 8oope of and procedure on appeal from determination of
administrative agenoy. A potice of aopeal may Include e request for de novo [lef
c

Maﬂlmum_umﬂf_mmgmuumﬂnimiﬂm Judge of the distr
court must review an appeal from the determination of an administrative agenoy based

only on the record filed with the court, After a hearing, the flling of briefs, or other
dispositicn of the matter as the judge may reasonably require, the court must affirm the
order of the agency unless it shall find that any of the following are present:

1, The order Is not In accordance with the law,
2. The order Is In violation of the constitutional rights of the appellant.

3. Proviglons of this chupter have not been complied with In the proceedings
before the agenocy.

ghe {ules or procedure of the agency have not afforded the appellant a fair
earing.

The findings of fact made by the agency are not supported by a
preponderance of the evidence.

The conclusions of law and order ¢! the agency are not supported by Iis
findings of fact,

It the order of the agency Is not affirmed by the count, it shall be modified or reversed,
and the case shall be remanded to the agency for disposition in accordance with the

order of the ¢ourt.

BECTION 4. AMENDMENT. Subsection 1 of section 28-34-01 of the 1999
Lupplement to the North Dakota Century Code is amended and reenacted as follows:

1. The notice of appeal must be filed with the clerk of the court within thirty

days aflar the decision of the local governing body.The notice of appeal
| : A copy of the notice

r
of appeal must be served on the local governing body in the manner
provided by rule 4 of the North Dakota Rules of Civil Procedure.”

Renumber accordingly

(2) DESK, (3) COMM Page No. 1 HR-26-3579
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2001 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. 1455
Senate Judiciary Committee

O Conference Committee

Hearing Date March 14th, 2001

Tape Number Side A Side B Meter #
1 X 19.8-end
2 X 0-end
X ) 0
I PTISEY) t X o S/ ed/ - 9N
Committee Clerk Signature

Minutes: Senator Traynor, opened the hearing on HB 1455,

Rep. Koppelman, district 13, sponsor of the bill, Was amended in the house. Decision are
binding upon the public but not on the agency. Actual process falls short of the standard, 1 think
the Attorney General is going to offer an amendment. Urge your favorable consideration,
Senator Traynor, what does your bill do?

Rep. Klemin, appeared in favor of the bill, Only going to talk about section 3 and 4,

Senator Nelson, define "De Novo'" review.

Rep. Klemin, (explains), Section 3 sets out 6 items that must be reviewed. De Novo review is
‘a legal standard. Provided with testimony. This bill provides fro something more than we are
doing now.

Allen Hoberg, Office Director of Administrative Hearings, supports the original bill, (testimony
attached)

Senator Traynor, what is your definition of de-novo review?




Page 2

Senate Judiciary Committee
Bill/Resolution Number 1455
Hearing Date March 14th, 2001

Allen Hoberg, (explains his interpretation). Looking at it with a new fresh look,

Senator Bercier, why would it not go on the record?

Allen Hoberg, [ don't think so,

Senator Bercier, legally by law it would go on record.

Allen H(;berg, district court can only look at the record.

Senator Bercier, someone clarify my question.

Leslie Oliver, (testimony attached) appeared in favor of the bill.

Benny Graf, District Judge, appeared in opposition to the bill. The proposed amendments
changes the guts of this bill. I am speaking on the effect this bill would have on me as a district
judge. I think with language the way it is, | would need | more judge in my district. Legislature
has reduced the judiciary in ND. [ have lost judges, but with this bill it is going to add to the
workload and 1 have less people. Every time there is an appeal to me it means a trial,

Senator Nelson, the fiscal note says it has no impact.

Benny GrafT, I doubt that we would get an extra judge.

Discussion,

Allen Hoberg, addressed the fiscal note, I had no ideal when I did fiscal note. [ would be
guessing and it is difficult to put numbers on it,

Bob Harns, council for Governor Hoeven, the Governor's stand is to do not pass. Cost of
litigation will increase, The bill turns the process on it head. Expands district of decision
making process in the executive branch by having some exempt agencies, Does not serve public
interest well. Governor feels the bill is not appropriate. Does feel it is contrary to Federal Law.
This bill does not deal with the rate setting process the Long Term Care Association is looking

for. As written, Governor Hoeven requests a Do Not Pass.




Page 3

Senate Judiciary Committee
Bill/Resolution Number 1455
Hearing Date March 14th, 2001

Senator Trenbeath, how will they differ?

Bob Harns, differs in several aspects, Litigants will have experts, that is why agencies are
concerned

John Olson, (testimony attached) special assistant attorney for the Board of Medical Examiners,
The ND Board of Medical Examiners oppose this bill,

Christine Hogan, (testimony attached) Executive Director of the State Bar Association, testified
that the State Bar Association opposes the "De Novo" concept.

Senator Trenbeath, almost entirely in agreement. Why is state bar taking the stand they are.
Christine Hogan, not opposed to recommending changes. Bar association would not be
opposed to a study.

Senator Traynor, does the Bar Association raise matter by Bob Harns,

Brent Elison, (testimony attached) representing ND Workers Comp, appeared in opposition to
sections 3 and 4 of engrossed HB 1455. Workers comp adopted a neutral position on the original
bill,

Senator Lyson, agency cannot a‘ppeal?

Brent Elison, can't answer.

Doug Barr, of the Attorney Generals office appeared with amendments to the bill. Thete is a
decision by the '79 supreme court raising concerns of a de novo review,

I disagree with Rep, Kiemin® testimony. The attorney general recommends a do not pass the way
the bill is written,

Senator Watne, I am not sure what page 4 line 27 item 8 is recommending,

Doug Barr, they have to explain why they rejected or modified the distreit judges decision,

Senator Watne, isn't the ALJ decision final?




Page 4

Senate Judiciary Committee
Bill/Resolution Number 1455
Hearing Date March 14th, 2001

Doug Barr, this amendment changes it.

Senator Nelson, why not just hill the bill.

End of side a tape 2

Hione Jeffcoat-Sacco, public social committee appeared in opposition to the "de novo review"
portion of the bill regarding agency appeals.

Don Rouse, (testimony attached) legal council for State Tax Committee, appeared in opposition
to the bill,

Senator Traynor, if section 3 and 4 are removed you still oppose?

Don Rouse, yes, we do. Countless areas have upheld this philosophy.

Senator Trenbeath, how does the bill in original form affect tax dept.?

Don Rouse, the original bill does not allow us to operate properly,

Rep. Koppelman, provided a suggested amendment,

Rep. Klemin, suggested something between, More discussion on "de novo review" should try to
disclose dissatisfaction if possible.

Senator Traynor, have you reviewed the Koppelman amendments?

Rep. Klemin, no I have not, I have reviewed the Attorney Generals amendments,

Senator Watne, I have not seen the amendment.

Senator Traynor, closed the hearing on HB 1455,

SENATOR NELSON MOTIONED TO MOVE ATTORNEY GENERAL'S
AMENDMENTS, SECONDED BY SENATOR LYSON. VOTE INDICATED 7 YEAS, 0
NAYS AND 0 ABSENT AND NOT VOTING. SENATOR TRENBEATH MOTIONED
TO PASS AMENDMENTS PROPOSED BY THE TAX COMMISSIONER, SECONDED
BY SENATOR WATNE. VOTE INDICATED 7 YEAS, 0 NAYS AND 0 ABSENT AND




!!!!!!!

Page §

Senate Judiciary Committee
Bill/Resofution Number 1455
Hearing Date March 14th, 2001

NOT VOTING. SENATOR WATNE MOTIONED TO DO PASS, SECONDED BY
SENATOR BERCIER. VOTE INDICATED 7 YEAS, 0 NAYS AND ¢ ABSENT AND

NOT VOTING. SENATOR TRENBEATH VOLUNTEERED TO CARRY THE BILL.




Proposed by
Attorney General Wayne Stenehjem

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL 1465

Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the
second "section"

Page 1, line 4, remove "and appeals from decisions of local”

Page 1, line 5, remove "governing bodies"

Page 1, line 15, remove ", and the provisions of subsection 5 do not apply"

Page 4, line 12, remove "notice of appeal may include a request for de novo
review by the district court. |f"

Page 4, line 13, remove "there Is no request for de novo review, a"

Page 4, after line 27, insert:

7. The findings of fact made by the agency do not sufficiently address
the evidence presented to the agency by the appellant,

8. The conclusions of law and order of the agency do not sufficiently
explain the agency's rationale for not adopting any contrary
recommendations by a hearing offlcer or an administrative law

judge.

Page 4, remove lines 30 and 31

Page 5, rernove lines 1 through 6

Page 5, line 31, overstrike "An agency may Irequest"

Page 6, overstrike lines 1 and 2

Page 6, remove lines 3 through 18

Renumber accordingly




10622.0202 Adopted by the Judiclary Committee
Title.0300 March 21, 2001

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1455

Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the second "section”
Page 1, line 4, remove "and appeals from decisions of local”

Page 1, line 5, remove “governing bodies”

Page 1, line 15, remove ", and the provisions of subsection 5 do not apply”

Page 4, line 12, remove "potice of appeal may include a request for de novo review by the
district court. If*

Page 4, line 13, remove "there Is no request for de novo review, a"

Pnge 4, after line 27, insert:
“7. Thefindings of fact made b a do not sufficlently address the

evidence presented to the agency by the appellant.

8. The conclusions of law and order of the agency da riot sufficiently explain
the agency's rationale for not adopting any contrary recommendations by a

heatring officer or an administrative law judge.

Page 4, remove lines 30 and 31

Page 5, remove lines 1 through 5
Page 5, line 14, after the third comma Insert "the tax commissioner,”

Page 5, line 31, overstrike "An agency may request”

Page 6, overstrike lines 1 and 2
Page 6, remove lines 3 through 18
Page 6, line 19, replace "4" with "3"
Page 6, line 22, replace “§" with "4”

Page 7,1ne 1, replace *§" with "§"
Page 7, line &, replace "7" with “§"
Renumber accordingly




Date: 3/1'1/"{
Roll Call Vote #: 4

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. )43

Senate _Judicisry ‘ Committee

D Subcommittee on _

or
D Confzrence Committee

L'egislative Council Amendment Number

Action Taken '@/ﬁcut MMQ? &Me,m/‘g_Angmub‘

Motion Made By ZL/%A geyconded 27 ‘on

S

Senstors No Senators Yes
Traynor, J. Choirman , Bercier, D. X
Watne, D. Vice Chairman Nelson, C.
Dever, D,
L S.
Trenbeath, T.

Total  (Yes)

Absent

Floor Assignment
If the vote is on an smendment, briefly indicste intent:




10522 tax1 Prepared by the Office of State Tax
Title. Commissloner
March 21, 2001

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1455

Page 5, line 14, after "Dakota," Insert “the tax commissionet.”

Renumber accordingly

Page No, 1 10622.tax1
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Date: 3/11/0‘_
Roli Call Vote #: 2

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. 1455

Senate Judiciary ‘ Commiittee

D Subcommittee on

or
Conference Committee

Legislative Council Amendment Number

Motion Made By 7-“ on L“ ﬂ geconded [J‘ the
Yy

Senstors Yes | No Senators Yes | No
Traynor, J. Chalrman . Bercier, D, X
Watne, D. Viee Chairman -} Nelson, C.

Dever, D,

Lyson, S. . X
Trenbeath, T. X

o

Towl  (Yes) F N O
Absent O

Floor Assignment

If the vote is on an amendment, briefly indicate intent:

Action Taken Pass ch’md;__‘znf»seol L?,;)‘;k‘ Gomnissine




pue: 321/

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES'
BILL/RESOLUTION NO. )¢/ §$

Senate _Judiciary Committee

E] Subcommiittee on
or
D Conference Committee

Legislative Council Amendment Number

Action Taken ] /4

Motion Made By L)‘ 2( ”~ geconded & .ol
y =

Senators H No Senstors
Traynor, J. Chairman - Bercier, D.
Watne, D. Vice Chairman | Nelson, C.
Dever, D.
Lyson, S.
Trenbeath, T.

Toal  (Yes). .

Absent (oo

Floor Assignment 77‘“ gu ¢4

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: SR-50-6368
March 22, 2001 9:18 a.m. Carrier: Trenbeath
: Insert LC: 10522,0202 Title: .0360

REPORT OF STANDING COMMITTEE
HB 1455, as engrossed: Judiciary Committee (Sen. Traynor, Chairman) recommends
AMENDMENTS AS FOLLOWE and when so amended, recommends DO PASS
(7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1455 was placed
on the Sixth order on the calendar.

Page 1, line 2, remove "subsection 1 of seclion 28-34-01," and remove the second "section”

Page 1, line 4, remove "and appeals from decisions of local”

Page 1, line 5, remove "governing bodies”

Page 1, line 15, remove ", and the provislons of subsection 5 do not apply”

Page 4, line 12, remove "notice of apreal may_include a request for de novo review by the
district court, (f"

Page 4, line 13, remove "thers is no request for de novo review, a"

Page 4, after line 27, insert:

"7.  The findings of fact made by the agency do not sufficie ddress the
evidence presented to the agency ky the appellant,

8. Ine concluslons of law and order of the agency do not sufficlently explain
ency's rationale for not adopting any ggngrg;y recommendations by a
hear ng officer or an administrative law judge.”

Page 4, remove lines 30 and 31

Page 5, remove lines 1 through 5

Page 5, line 14, after the third comma Insert "tha tax commissioner.”
Page 5, line 31, overstrike "An agency may request"

Page 6, overstrike lines 1 and 2

Page 6, remove lines 3 through 18

Page 6, line 19, replace "4" with "3"
Page 8, line 22, replace "5" with "4"
Page 7, line 1, replace "6" with "5"

Page 7, line 5, replace "7" with "6"

Renumber accordingly

{2) DESK, (3) COMM Page No. 1 8R.60-6368
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2001 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO, HB 1455-conference
House Judiclary Committee
@ Conference Committee

Hearing Date 04-06-01

Tape Number Meter #
TAPE Il 01 to 3931

Committee Clerk Slgnature

Minutes: Chalyman DeKrey called the conference committce to order on HB 1455, The clerk will
call the roll. Do you want to tell us what your amendments do.

Senator Trenbeath: We took out de nove review and in doing so took out tt - sections that would
relate that to local government proceedings also. Sub section five wouki come out of there also,
Chairman DeKrey: We have no problem with taking out the de nove review, but you also made
it so the administrative judges decision is not final,

Senator Trenbeath: That is right, the administrative judges decision is as final as it ever was, On
appeal it can be reversed or resided for two additional reasons, that were added in seven and
eight,

Senator Traynor: Those were suggested by the Attorney General,

Chairman DeKrey: The group that had the greatest problem with the admipistrative law judges |

decision not being final was the long term care assoclation. So would they tell us if they still have

a problem with the bill with the Senate amendments.




Page 2
House Judiclary Commilttce
Bill/Resolution Number HB 1455

Hearlng Date 04.06-01

. Shelly Peterson: the bill s amended, {sn’t as good as we would like it. The ageney still has the
authority to change it, and that [s the frustration with the bill. We were hoping for in this
legislation Is for the abllity for the Judge ruling not be recommended but would be final,
Senator Trenbeath: | think that all that we did, is make Is so the agency was not going to follow
the recommendation of the judge, they would have to state a reason. That reason would be
appealable,
Chairman DeKrey: Appealable to whom,
Senator Watne: To district court,
Chalrman DeKrey: I guess this bill is as strong as we can pass at this time,

Shelly Peterson: I agree with you, it is better.
Rep Eckre: Is that the same concern of the medical board,

. John Olson: We are comfortable with the Senate amendments.
Chairman DeKrey: Have you seen the Koppelman amendments, Sandi Tabor, do you want to tell

us what you think.

Sandi Tabor: This addresses concerns more of agencies, but I think what we did is better,

John Olson: This still tries to direct the finality to the administrative law judge, to the exclusion
of the administrative agency.

Chairman DeKrey: The Senate objection to the bill was the finality.

Senator Traynor: We had a memo from the Attorney General, this bill didn’t apply to the long
term care people,

Senator Watne:l believe that the long term care people are under federal ruling and they could

loose money unless they have control,




Page 3

House Judiclary Committee
Bill/Resolution Number HB 1455
Hearing Date 04-06-01

Rep Devlin: The Koppelman amendments is a compromise between both, It restores the original
form providing the finality and also rotains the Senate amendments, Ho spoke to the
Administrative Rules process and why he had his positlon,

Senator Trayner: If we adopt this amendment, what happens,

John Qlson: If you have this finallty In the decision making process for the administrative law
Judge, the board of medical examiners most likely will not use the judge for decision making
process. They will not let go of their responsibility in terms of disciplining physicians or
reviewing license applications for physicians, They will not let go of thelr duty that they have to
make the final decislon. |

Senator Traynor:John would you make a comment on four and five of the amendments.

John Olson: Number four is iﬁ]ecting finality and it is inviting subjective review.number five, the
agency may or may not suppott the decision, unless they state a reason,

Senator Trenbeath: 1 see thousands of dollars being spent in court with this amendment,

Senator Traynor: We were told by the Attorney General that this is case law now.

Doug Bar: office of the Attorney General.l would like to make three points. First of all it is the
long term care association that is really concerned about this. Yet the exception that is being
proposed would exclude them from the benefit of the law. Second, we failing to recognize the

purpose of administrative agencies, At the review, there is the right of appeal.

Chairman DeKrey: Do they appeal on the facts or that what wasn’t done right,
- Doug Barr: He gives his explanation,
Chairman DeKrey:Asks the question again,




Page 4

House Judiclary Commitiee
Blll/Resolution Number HB 1455
Hearing Date 04-06-01

Roug Barr: Both, final point, the amendments purpose is in conflict with other portions of the
law,

Rep Koppelman: | have two point, one is that it is a good thing that we have talked about the
Jssues, and secondly I would like to see my amendment adopted, but should an agency be able to
rule on itself, There are other amendments drawn up by Allen Holberg, maybe we need 1o talk 1o
him,

Chalrman DeKrey: My question Is, can you live with this or should we put the amendments back
on and the Senate wiil kill the bill,

Rep Koppelman: I think a third option, what s in the Senate version of the bill is current law,
Senator Watne: The amendments are the same until we reach the line referring to the tax
commissioner, why do you object to that and then why in this other part you put in appeal.

Rep Koppelman: The basic difference Is that the Senate got rid of the finality of the
administrative process, which was the original intent of the bill, You also got rid of the de nove
review and that I agree with, The tax commissioner issue, I talked with Legislative Council was
befuddled with the testimony, many of our state officials are constitutional offices, but nothing in
the law says that they are immune to the processes of law. | recommend that we take a look at Mr
Holberg’s amendments, it is something to improve the process.

Chajrman DeKrey: Long term care people said it was better than what they have now.

Rep Koppelman: It is better,

Senator Trenbeath: Senate amendments go a long way to helping that, This allows the judges to

look at the facts. I do not like the finality finding, the agencies do not favor this nor does the

Attorney General,




Page §

Houso Judiclary Committee
Bill/Resolution Number HB 1455
Hearing Date 04-06-01

Chalrman DeKrey: I agree, we got a bite out of the apple, maybe we had better agree,

Rep Devlin: we still have not accomplished much, He then makes a statement about the

procedure with an oxample,

Senator Trenbeath: | understand.

Chairman DeKrey: I would have someone made a8 motion,

Rep Devlin: I move that we adopt the Koppelman amendments,

Senator Watne: Second.

Chairman DeKrey: Clerk will call the roll to adopt the Koppelman amendments 10522.0203,
Senator Trenbeath: The Senate would have to recede from their amendments, would have to be a
part of the motion,

Senator Watne: We would have to take a look at page six line 3 through 18. Koppelman did not
have them in there.

DISCUSSION

Chairman DeKrey: The clerk will take the roll on motion, The Senate will recede from their
amendments and adopt the Koppelman amendments, The motion fails with a vote of 2 YES, 4
NO. We have the bill before us, are there any further motions.

Rep Koppelman: I would suggest that if you do decide to go with the Senate amendments that

. you would further amendment and still delete the tax commissioner.

Chairman DeKrey: My question is this, the state tax commissioner deals with a lot of peoples

personal financial records and if we bring it into the administrative process does that open those

people’s records up to public record.

Rep Koppelman: Nothing would change.




Page 6

House Judiclary Conimitiee
Bill/Resolution Number HB 1455
Hearing Date 04-06-01

Chalrman DeKrey: | want to hear from the attorneys,
Ren Koppelman: If what has been sald Is true, and all the Senate amendment does is to codify

what s currently present in case law, and If the tax commissloner Is using the process now
without much objectlon and it works for them, 1o remove them from the requirement to use the

process, then the change is that we move the tax commissioner from the administrative hearing

process,

Senator Traynor: Aro these the Holberg amendments,

Doug Barr: I was at the committee hearing where the tax testified, and as 1 understand it, they

don't care if they aré not excluded if the ELJ is final,

DISCUSSION

Senator Trenbeath:I will move that Senate recede from its amendments and further amend with
the Senate amendments 10522,0202 with the exemption procedure of the tax commissioner.
Rep Eckre: Second.,

Chairman DeKrey: It has been moved and seconded, you heard the motion, any further
discussion,

DISCUSSION

Chairman DeKrey: The clerk will call the roll on the motion on HB 1455, The motion passes

with 5 YES and 1 NO.
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10822.0204 Adopted by the Conference Committee J / b /0 )

Title.0400 April 8, 2001

. CONFERENCE COMMITYEE  AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1456 JuD  04-06-01

That the Senate recede from lts amendments as {)rlnted on pages 1099 and 1100 of the House
Journal and page 811 of the Senate Journal and that Engrossed House Bill No, 1458 be

amended as follows:
Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the second "sectlon”

Page 1, line 4, remove "and appeals from declslons of local”

Page 1, line 6, remove "governing bodies"

Page 1, line 16, remove ", and the provisions of subsection 5 do not apply”

Page 4, line 12, remave "notlce
district court, If*

Page 4, line 13, remove "there is no request for de novo review, a"

Page 4, after line 27, insert:

aw ar
's rationale for nlot adopt

ficer or an adm

Page 4, remove lines 30 and 31

Page 5, remove lines 1 through 5

Page 5, line 31, overstrike "An agency may request”

Page 6, overstrike lines 1 and 2
Page 6, remove lines 3 through 18
Page 6, line 19, replace "4" with "3"
Page 6, line 22, replace "5" with "4"

Page 7, line 1, replace "6" with "5"'
Page 7, line 5, replace "7" with "g"
Renumber accordingly

Page No. 1 10522.0204
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REPORT OF CONFERENCE COMMITTEE (420) Module No: SR-61-8082
April 6, 2001 4:18 p.m.
insert LC: 10522.0204

REPORT OF CONFERENCE COMMITTEE
HB 1486, as engrossed: Your conference committee (Sens. Trenbeath, Traynor, Watne and
Reps. DeKrey, Devlin, Eckre) recommends that the SENATE RECEDE from the
Senate amendments on HJ pages 1098-1100, adopt further amendmente as follows,
and place HB 1466 on the Seventh order:

That the Senate recede from lls amendments as printed on pages 1099 and 1100 of the
House Journal and page 811 of the Senate Journal and that Engrossed House Bill No, 1486
be amended as follows:

Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the second "section”
Page 1, iine 4, remove "and appeals from declslons of local”

Page 1, line &, remove "governing bodies"

Page 1, line 16, remove ", and the provislons of subsection 6 do not apply”
Page 4, line 12, remove "notice of appeal may Include a request for de novo review by the
district court, If*

Page 4, line 13, remove "there Is no request for de novo review, 8"

Page 4, after line 27, Insert:
‘L

8. The conclusions of law and order of th 0 | lal

he agency's rationale for not adopting any contrary r

hearing officer or an administrative law judge,

Page 4, remove lines 30 and 31

Page 5, remove lines 1 through §

Page 5, line 31, overstrike "An agency may request”
Page 6, oversirike lines 1 and 2

Page 6, remove lines 3 through 18

Page 6, line 19, replace "4" with "3"

Page 6, line 22, replace "§" with "4"

Page 7, line 1, replace "6" with "5"

Page 7, line 5, replace "7" with "6"

Renumber accordingly

Engrossed HB 1456 was placed on the Seventh order of business on the calendar,

(2) DESK, (2) COMM Page No. 1 SR-61-8082
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OFFICE OF ADMINISTRATIVE HEARINGS

STATE OF NORTH DAKOTA
1707 iorth 9th Street

Bismarck, Noith Dakota 585011882
Allen C. Hoberg 701-328-3260
Director FAX 701-328.3254

MEMORANDUM

TO: Fifty-seventh Legislative Assembly
State of North Dakota
House Judiciary Commitiee

FROM: Allen C. Hoberg, Director
Office of Administrative Hearings

RE: House Bill No. 1455
DATE: February 6, 2001

. The Office of Administrative Hearings did not seek to have this blll introduced.
However, the matter of final decision-making authority by ALJs has been a
subject of conversation and study on a national level lately, and it has recently
been a subject of conversation and study with OAH's statutory advisory body, the
"State Advisory Councll for Administrative Hearings, though the SAC has taken no
position on'it. | believe that this is a conceptually sound bill. But, you are
probably going to hear some good arguments for and against this bill. However,
this bill Is not about the need to have a central panel for administrative hearings;
it Is about whether North Dakota’s Central Pane!, OAH, should operate

differently.
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The Office of Adminisirative Hearings appears today in support of this blll today
for three reasons. (1) this blll goes one step further down the road toward
fairness In all administrative hearings; (2) it should not cost state agencies,
Including the office of adminisirative hearings, any additional monies to
implement, and it may result in time and monetary savings for OAH and the
agencles it serves; and (3) it avoids the need for the agency head to consult with
attorneys and others about a decislon, after a recommended decislon ig Issued

but prior to the issuance of a final decislon,

OAH ourrently does issue final decisions for many state agencies, both for
agencies within its mandatory jurisdiction and for agencies that voluntarily use its
hearing officer services, OAH already issues final decisions for all Veterans
Preference hearings, for all state employee grievance or j~b discipline hearings,
for all DPI- due process special education hearings, for all Bank of North Dakota
Student Loan nearings, and for many other agency hearings when the agency
head chooses to have OAH issue a final decision. All other decislons issued by
OAH administrative law judges are recommended decisions for which the agency
head issues the final decision. The agency head may accept, reject, or modify
the ALJ's recommended decision. Under N.D.C.C. ch, 28-32, the only other

option currently available to agencies that use OAH, besides the recommended




Fifty-seventh Legislative Assembly
State of North Dakota
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; February 5, 2001
z Page 3

decision/final decision format, is for the agency to request that the OAH ALJ
‘ serve only as procedural hearing officer. |f this option is used, the agency head
must actually be present at the hearing. The hearing officer conducts the hearing

but the agency head issues the final (the only) decision.

This bill requires all state agencies under the mandatory jurisdiction of OAH to

request that OAH conduct the hearing and issue a final decision, However, it

retains the option for boards and commissions to use a procedural hearing
officer. Boards and commissions may not request a recommended decision from
an OAH ALJ. No one under OAH's jurisdiction may any longer request that the
designated OAH ALJ Issue a recommended decision. However, every agency
under OAH jurisdiction would have the right to appeal the final order issued by
the ALJ to the courts.

- This biil Is In line with a recent trend developing nationwide to have independent
hearing officers conduct the hearing and issue a final, rather than a
recommended, decision, In South Carolina OAH ALJs now issue final decisions
for all cases under OAH jurisdiction. Agencles may appeal the decision to the

court system |f they do not agree with it. The only exceptlon in South Carolina is

that In decisions for boards and commissions a party may appeal to the board or
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commission before appealing to the courts, but it Is an appeal of a final decision
to the board or commission, not a review of a rescommended decision. South
Carolina's OAH has very broad jurisdiction over state agency administrative

heatrings.

In Maryland about 85% of the OAH AlLJ’s decisions for agencies are final
decisions, {The Maryland OAH Issues final decisions for Budget & Management,
State Personnel, Department of Education, Gaming hearings, Health and Mental
Hygiene Department hearings, Public Information Act hearings, Natural
Resources Department hearings, Motor Vehicle Administration hearings (drivers
ficense, suspension, efc.), Insurance Administration hearings, Correctional
Department hearings (e.g., inmate grievance), Human Resources Department
(human services) hearings, and Housing & Community Development Department

heearings.] -Maryland's OAH has very broad jurisdiction over state administrative

hearings.

In Oregon about 80% of the OAH ALJ decisions are final decisions. [The

ptincipal subject matters for the Oregon OAH issuing final decislons are

unemployment insurance cases, implied consent (drunken driving cases), and
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soclal services (human services) cases.] Oregon’s OAH has very broad

jurisdiction over state agency administrative hearings.

In Minnesota OAH ALJs issue final decisions only for a portion of its agency
caseload. -~ [The Minnesota OAH issues final decisions for all Workers
Compensation Bureau hearings, human rights claims, local government
boundary/incorporation disputes, and for sex offender community notification
classification’ appeals.] Minnesota is also a state with falrly broad jurisdiction
over state agency administrative hearings. But, for most cases, OAH ALJs still

issues recommended decisions.

In Washington OAH AlLJs issue final decisions only for a small portion of the
agencles’ caseload. [The Washington OAH issues final decisions for Department
of Labor-& .Industries (contractor registration hearings), Department of Social &
Health :8etvices (juvenile parole revocation hearings), Human Rights
Commission .(employment discrimination hearings), Superintendent of Public
Instruction-(speclal education, teacher certification, student transfer, bus driver,
and . food.:program hearings), and Washington State Patrol (drug forfelture

hearings).] Washington's OAH also has fairly broad jurisdiction over state
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agency administrative hearings. But, for most cases, Washington’s OAH AlLJs

still issues recommended decisions.

California’s OAH is the nation's oldest, but its jurisdiction is extremely small. Most
state agencies are outslde of its jurisdiction. For agencies in its jurisdiction, the
California OAH issues only about 10% final decisions. [The biggest client agency

for which it issues only final decisions is the Department of Developmental

Disabilities.)

Massachusetts' Division of Administrative Law is also a central panet with limited

jurisdiction.: . However, within its jurlsdiction it Issues final decislons for some

agencles. [The Massachusetts DAL Issues final decisions for nursing home and

.« medical service provider rate hearings, hearings on payments to special needs

schools, hearings on construction contract disputes, hearings on transfers of the
mentally -retarded, hearings on veteran's benefits, and hearings on disputes
- about the-prevalling wage.] However, by law, even when DAL ALJs issue a
racommended decision, the agency must give “deference” to the findings of fact
in the decision of the ALJ when reviewing it for a final decision, and must give
“substantial deference” to findings of fact of the ALJ when they are based upon

credibliity determinations,
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The South Dakota OAH is also a central panel with limited jurisdiction. It has
final decision-making authority only for property tax appeal hearings. In all other

hearings under its jurisdiction it issues recommended decisions.

In North Carolina, all the decisions of OAH ALJs are reconimended decisions,
but a statute provides specific, strict guidelines for agency review of

recommended decisions. See 1999 N.C. House Bill No. 968,

In the remainder of the states having central panels like North Dakota's OAH,
OAH ALJs primatily issue recommended decisions and the agency head issues
the final decision. As of December 1, 2000, 26 states have central panels.
Some of these states, as in North Dakota, give the option to the agency head to

ask for a final decision on a case-by .case basis.

Currently, when an OAH ALJ issues a recommended decision on an agency
matter and the agency head is required to issue a final decision, the agency head
may seeok the advice of a “staff assistant,” usually program staff, agency
attorneys, or other agency personnel, before making a final decision. It is

forbiddern by law for the agency head to talk to the ALJ or to the parties, or to the
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attorney who handled the matter at hearing for the agency, unless the agency
head holds a session where all the parties can again be heard before final
decision is made. See N.D.C.C. § 28-32-12.1 which forbids ex parte contacts.
Under this bill, if OAH ALJs issued a final decision, obviously the agency head
would not have to issue a final decision. If the agency were a party in the
hearing, the agency would then only have to declde whether to appeal the ALJ's
decision to the courts. In these discussions the agency attorney who handled the
hearing could consult with the agency head. There should less involvement of
agency personnel if an ALJ issues a final decision because the agency head
does not have to issue any more final decisions and it will only be those

declsions adverse to the agency with which the agency head and others will have

to concern themselves regarding the question of appeal.

It will not involve ainy more time or effort for an OAH ALJ to issue a final decision

as opposed to a recommended decision. The process is the same.

The agency will still be officlally responsible for notifying the parties about the

final decision and for maintaining the record and sending it to the courts if there is

an appeal because It Is still an agency matter, but the actual notification of the
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parties about the final decision can be accomplished by the ALJ when the final

decision is issued.

The most important element of final decision making Is the question of fairness.
With the passage of this bill all the partles, Including the agency when it is a
party, will be on the same level, All must abide by the decision of the ALJ and
each will only have the right to challenge the decision on appeal to the couns.
The agency would no longer be able to disagree with the ALJ, state its reasons
for disagreeing, and then issue different findings of fact and different conclusions

of law In a final decision which either modifies or rejects the ALJ's decision. The

other parties in a hearing do not have this option. The argument is that the

agencles should not have it either.

Of course, agencies would still retain statutory and rulemaking authority. With
the final decision-making authority, fact-finding would be the complete province
of the ALJ. However, final decision-making authority would still be substantially

influenced by statutes and rules, as well as prior case law from the courts,

For all these reasons, OAH belleves that this Is a sound bill. It Is another step

toward complete fairness in administrative hearings.
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¢ . Testimony on HB 1455
House Judiciary Committee
February 5, 2001

Chairman DeKrey and members of the House Judiciary Committee, thank you for the
opportunity to testify on HB 1455. My name is Shelly Peterson, President of the North
Dakota Long Term Care Association. 1 am here today on behalf of our members, nursing
facilities, basic care facilities and assisted living facilities.

I am here today in support of HB 1455 and respectively request a “DO PASS.”

Nursing facilities in North Dakota operate in accordance with laws and regulations
administered by state agencies. Facilities with residents receiving medicaid benefits (all of
them) are subject to ratesetting by the Department of Human Services. Ratesetting rules are
promulgated by the department and published in the Administrative Code. The department
interprets these rules, and establishes reimbursement rates for all nursing facilities. The rates
established by the department apply to all residents, regardless of the resident's medicaid

. status.

A facility may formally disagree with the raies established by the department, by asking the
department to reconsider its rate determination. In nearly all cases, the department has
denied the request.

A facility may appeal the department's denial of reconsideration by submitting a notice of
appeal to the department. The department requests the designation of an administrative law
judge from the Office of Administrative Hearings.

The administrative law judge conducts a hearing, This is the first opportunity a nursing
facility has to present "its side of the story" to an unbiased third party, At the hearing, the
department and the facility present evidence related to the manner in which the facility's rates
were established. Typically, administrative law judges do not understand the ratesetting
regulations, and have admitted, during a hearing, that the department's interpretation is
heavily relied upon., The administrative law judge considers the evidence and issues
recommended findings of fact, recommended conclusions of law and a yecommended order.
These recommendations are then given back to the department. The department is permitted
to amend or reject anything the judge has recommended. The final order after the hearing
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is issued by the department, not the administrative law judge. An administrative law judge's
recommendations which favor the facility can be overtumed by the department. The facility
is permitted to appeal to the district court and finally to the North Dakota Supreme Court.
These courts defer to the department's "expertise” in ratesetting matters, and give the
department's interpretation "appreciable deference”. North Dakota Supreme Court cases are
published and available for review. In the last twenty years, a nursing facility has not
succeeded in a ratesetting challenge against the department.

Under the present law, North Dakota nursing facilities must challenge the department's
established rate through a process which weighs heavily against its success, Any challenge
by a facility requires time, energy and frequently, the cost for an attorney to represent the
facility. Nursing focilities have largely decided such efforts are futile. Valid and legitimate
disputes over rates have gone unchallenged and unheard because the system is fundamentally

unfair,

The North Dakota Long Term Care Association supports HB 1455, The changes proposed
by HB 1455 protect both parties in an administrative hearing. HB 1455 would require an
independent administrative law judge from the Office of Administrative Hearings to preside
over an administrative appeal and to issue a final order, HB 1455, if passed, would remove
the agency's unilateral authority to arbitrarily change or reject the decision made by the
administrative law judge. HB 1455 does not limit or impair the agency's authority in any
other sense. This bill allows both parties to an administrative appeal to present evidence in
a forum which is fundamentally fair and unbiased.

Thank you for your thoughtful consideration of HB 1455, Your support of HB 1455 is
appreciated. I would be happy to answer any questions you might have at this time,

Shelly Peterson, President

North Dakota Long Term Care Association
1900 North 11% Street

Bismarck, ND 58501

(701) 222-0660




MEMORANDUM

. TO: HOUSE JUDICIARY COMMITTEE

Duane DeKrey, Chairman
William E. Kretschmar, Vice Chairman
Curtis E. Brekke

Lois Delmore

Rachael Disrud

Bruce Eckre

April Fairfield

Bette Grande

G. Jane Gunter

Joyce Kingsbury

Lawrence R. Klemin

John Mahoney

Andrew G. Maragos
Kenton Onstad

Dwight Wrangham

FROM: NORTH DAKOTA LONG TERM CARE ASSOCIATION
Shelly Peterson, President

RE: HB 1465

DATE: February 12, 2001

On February 6, 2001, the House Judiciary Committee heard public testimony
on House Bill 145656, a bill to amend and reenact portions of the
Administrative Agencies Practice Act, North Dakota Century Code Chapter
28-32, and the Office of Administrative Agencies, North Dakota Century
Code Chapter 64-67. The North Dakota Long T~rm Care Association
(NDLTCA), by and through its President, Shelly Peterson, offered testimony
in favor of this bill. The North Dakota Department of Human Services
(NDDMS), by and through Attorney Melissa Hauer, Director of the Legal
Advisory Unit, offered testimony against this bill,

The members of NDLTCA are dedicated to providing quality health care
services to residants of long term care facllities in North Dakota. In this
endeavor, NDLTCA works closely with NDDHS, NDLTCA and NDDHS have
enjoyed a collaborative working relationship, based upon mutual respect, for

Page 1 of 4




A ST, R R DR e e ma s i T e S e L -

B e S O

many years. NDLTCA members believe HB 1465 will strengthen the
relationship with NDDHS, and offer the following comments for
consideration by this Committee:

1.

In the testimony offered by Attorney Hauer on behalf of NDDHS,
she stated the changes proposed in HB 1455 would create a
conflict with the federal medicaid statute 42 U.S.C. §1396
ala)(3). NDDHS administers the medicaid (medical assistance)
program. The federal medicaid statute requires NDDHS to offer
a “fair hearing before the State Agency to any individual whose
claim for medical assistance ... is denied". The federal
regulations which implement this statute are found at 42 CFR
§431.200 et. seq.{"Subpart E"}. The regulations require NDDHS
to maintain a hearing system for any person denied medical
assistance. 42 CFR §431.200. The process must include

a. A hearing before the [State] agency; or

b.  An evidentiary hearing at the local level, with a right

of appeal to a State agency hearing.

42 CFR 8435.205(b).

The federal regulations require “an impartial officer” to preside
over the hearing, and issue “recommendations or a decision.” 42

CFR §§431.240, 431.244,

Nothing in the federal regulations, however, permits the agency
to amend or reject the recommendations or decision of the
impartial hearing officer. As you are aware, the Administrative
Agencies Practice Act requires an administrative agency to issue
the final hearing order, but gives the agency the right to amend
or reject the impartial hearing officer's recommendations. NDCC
28-32-13. The claimant may ask the agency to reconsider its
order. NDCC 24-."-14,

Nothing in the federal medicald regulations precludes the process
proposed in section 1 of HB 1465,

The faderal medicaid statute cited by Attorney Hauer applies to
the fair hearing process due an individual who has been denied
medical assistance benefits. The provisions of 42 U.S.C. §1396

Page 2 of 4




a(a){3) do not apply to nursing facilities challenging final rates
established by the Medicaid agency, NDDHS. Sheily Peterson
testified about the complex process used by NDDHS to
determine reimbursement rates, which effectively establishes the
operating budget for each nursing facility in the state,
Ratesetting for nursing facilities is a hybrid process of Medicare
and Medicaid laws and regulations.

The appeals process for nursing facilities in the Medicaid
regulations is found in 42 CFR §431.163. The reference to
nursing facility appeals in the State Medicaid Plan cites this
section as well. As required by the federal regulations, “the
State must give the facility a full evidentiary hearing”. 42 CFR
§1563. The “required elements” of this hearing process includes
the right “to appear before an impartial decision-maker” and the
right to “a written decision by the impartial decision-maker" after
the hearing is concluded. 42 CFR §431.154, Nothing in the
federal regulations require the medicaid agency to preside over
the hearing, nor permits the agency to reject a decision made by
“the impartial decision-maker”.

The appeals process for North Dakota nursing faclilities is found
in Chapter 50-24.4, North Dakota Century Code, entitled
“Nursing Home Rates", and follows the administrative hearing
procedures from the Administrative Agencies Practice Act.
NDCC §60-24.4-18. NDLTCA requests an amendment to HB
1456, Section 3, p. 4-5, to include a reference to administrative
hearings under NDCC §50-24.4, |f this acceptable to this
Committee, a proposed amendment will be submitted,

NDLTCA believes HB 1465 complies with the appeal procedures
under both Medicare and Medicald, and urges a do-pass
recommendation from this committee. The existing ratesetting
mechanism for nursing facilities removes from each facility the
right to establish and iImplament its annual operating budget.
This authority has been relinquished to the state Medicaid
agency - NDDHS, which Is responsible for establishing, applying
and Interpreting the complex ratesetting mechanism. The checks

Page 3 of 4




and balances between legislating this process and enforcing this
process do not exist or are disregarded.

The North Dakota Long Term Care Association supports HB
1465, HB 14656, if passed, would remove some of the
unchecked authority the ratesetting mechanism imposes upon
NDDHS, and levet the playing field in the administrative hearing

process.

. Page 4 of 4
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State Medicaid Plan - North Dakota
Federal Medicaid regulations

Hearing procedures for individual recipients
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Revisions HCFA-AT-80-38 (BPP)
May

22, 1960
State North Dakota
4 4.2 Hearings for Applicants and Reoiplents
T!‘%%l.zoz
AT-79-29 The Medicald agency has a system of iwarings
AT-80~34 that meets all the requirements of 42 CFR Part
431, Subpart E,
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maker to refute the finding of noncompliance on

which the adverse action was based:

(il To be represented by counsel or other
representative: und

() To be heard directly or through its repre-
sentative, to call witnesses. and 1o present docu-
mentary evidence.

(2) A written decision by the imparal decision.
muoker, setting forth the reasons for the decision and
the evidence on which the decislon is based.

(J}  Limits on scope of review: Clvil money penalty
vases. In clvll money penalty cuses—

(1) The State's linding as to 3 NF's level of
noncompliance must be upheld unless it is clearly
¢rroneous: and

() The scope ol review is oy set torth in
§ A88.4380(¢) of this chupler.

(Amwended a1 $9 FR $6322 Nov 10, 1994, 61 FR 13244, Jung 24 1996,
A) FP 43931, Aug. 18, 1997, 64 TR W93 July 1) 1999)

§ 431.184  Informal reconsideration for FICFs/MR.

(0) It the State decides 1o provide the opportunity
for un evidentiary heuring required by § 431.133(a) only
atter the eifective date of i denfal, or nonrenewal uf
participation, the Stote must offer the lacility un informal
reconsideration, 1o be vompleted belore the effective
date,

(b)  Writen notice 10 the facility of the denial,
termination or nonrenewal und the findings upon which
{t was based:

(¢) A reasonable opportunity fur the facility to
relute those findings in writing, and

{d) A written atfirmation or reversa) ol the denial,

termination, or nonranewasl
(Amended at 59 FR 56233, Nov 10, 1994; 61 FR 12248, Jung 24. 1996)

Subpart E—Fair Hearings for Applicants and
Reciplents

SOURCE: 4 FR 17932, Mar. 19. 1979, unless otherwise noled
General Provisions

§ 431,200 Basis and purpose,

This subpart implements section 1902(a)(3) of the
Act, which requires that a State plan provide an opportu-
nity for a falr hearing to uny person whose ¢laim for
ussistance s denied or not ucted upon promptly. This
subpart aiso prescribes procedures for un opportunity tor
hearing If the Medivaid agency takes action to suspend,

(Matisew Bomder & Cono lowts

REGS: GENERAL REQUIREMENTS

§ 431.202

terminate. or reduce services. This subpan also imple-
ments sections 1819(N(I), 1919(N(3). and 192193
of the Act by providing an appeals process for individy.
als proposed to be transferred or discharged lrom skilled
nursing facilities and nursing lacilities and those ad.
versely offected by the preadmission screening und
annual resident review requirements of section 1919¢ei(7)
ol the Acl.

(7 FR £6%08. Nov 10. 99|

§ 431,201  Definitions,

For purposes of this subpart:

Action meuns a termination. suspension, or reduction
ol Medicaid eligiblity or covered servives. It Wlso muans
determinstions by skilled nursing facillties and nursing
tacilities to transier or discharge residents and adverse
determinations made by a State with regard 1o the
preadmission screening and annual resident review
requirements ol section 1919(ei7) of the Act,

Adverse determination means a determination made
in avcordance with sections [919(bINF) or
1919ten73B) of the Act that the individual Joes not
require the level of services provided by a nursing
tacility or that the individual Joes or Jdoes nof require
specialized services.

Date of action means the intended date on which
termination, suspension, reduction, transier or discharge
becomes eifective. it also means the dste of the determi-
nation made by a State with regard to the preadmission
screening und annual resident review requirements of
section 1919(eXT) of the Act.

De novo hearing means a hearing that starts over (rom
the beginning.

Evidentiary hearing means a hearing conducted so
that evidence may be presented.

Notice means a wrilten statement that meets the
requirements of § 431.210.

Request for a hearing means a clear expression by
the opplicant or recipient, or his authorized representa.
tive, that he ‘vants the opporunity to present his case
to a reviewing authority,

(44 FR 17931, Mar. 29. 1979, a3 amendey wi $7 FR $6508, Nov. 10,
1991]

§ 431,202  State plan requirements.

A State plan must provide that the requirements of
§§ 431.205 through 431.246 of this subpart are met.

(R AT 200 Pub 21
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§ 431,205  Provision of heuring system.

(2} The Medicold agency must be responsible for
maintoining a hearing system that meets the require-
ments of this subpart.

(by The State’s hearing system must provide for—

(1) A hearing before the agency: of
(1) An evidentiory hearing at the local level,
with a right of appeul to @ Stale agenvy heoring.

(¢c) The ageacy may offer local hearings in some
politicul subdivisions und not in others.

() The hearing system must meet the due process
standards set forth in Goldberg v. Kellv, 397 U'S. 245
(1970), and any additional standurds speciticd in this
subpurt.

& 431,206 Informing opplicunts and reciplents,

ta) The agency must issue and publicize its heunny
procedures.

(b) The ugency must. 4t the time specitivd in
paragraph (¢} of this section, Inform every applicant or
recipient in writing—

(1) Of his right to a hearing:

(2)  Of the method by which he may obtain a
hearing: and

(3) That he may represent himsell’ of use legal
counsel. a relative, a triend, or other spokesman.

(¢) The agency must provide the information re-
quired in paragraph (b) of this section— (1) At the lime
that the individual applies for Medicaid:

(2) At the time of any action affecting his or her
¢lalm:

(3) At the time a skilled nursing facility or o
nursing facility notifles a resident in accordance with

§ 483.12 of this chapter that he or she is to be

transterred or discharged: und

(4) At the time an indlvidual recelves an adverse
determination by the State with regard to the pread-
mission screening und annual resident review require:
ments of section 1919(¢)(7) of the Act.

(44 FR 17932, Mar, 19, 1979, o3 amended a1 57 FR %6203, Nov 0.
1992, 88 FR 23784, Apr. 28, 199]]

Notice

§ 431.210 Content of notice,

A notice required under § 431,206 {¢)(2), tend). or
(c)(4) of this subpart must contain—

{Malibew Bomdar & Cr. 1)

@) A statement ol whut uction the State, skilled
nursing facility, or nursing facility mwnds 1o 1ake.
by  The reasons for the intended action.
(¢) The specitic reyulations thal support. ue the
change in Federal or State luw that reyuires. the detion,
() An explanution ot
(1) The individual's right 1o request an evidena:
ary hearing il one is avatlable. or 4 State agency
hearing: or
13y I vases of an aetion based on o change on
jaw. the cireumstanees under which a heanny will
be granted: vnd
(@) An explangtion of (he cireumstanues under
whivh Medicaid is continued it heanng 1s requested,
(14 FROTTOIE Mae 200 (979 3 anwndeid W EOER tntot Non W0
TIM|

§ 431,211 Advunce notlee

The State v loval agenuy must mal g nediee a least
10 days before the date ob action, ¢xvept i pernitied
under §§ 430213 and 43120 ot this subpart

§ 431,213 Excepilons fram udvance nollee,

The agency may misil 3 nutice nol fater than the date
of action ife

(a) The agency has factaul intormation conlirming
the death of u recipient:

{b) The agency reveives a clear written stalement
signed by a recipient that——

(1) He no longer wishes services. of

() Gives infurmation that requires lermindlion
or reduction of services and indicates thut he under:
stands that this must be the result of supplying thit
information:

(¢) The recipient has been admitted (o an inshiution
where he is ineligible under the plan for turthes services.

(d)  The recipient’s whereabouts are unknosvn and
the post oftice returny agency matl Jirected o him
indicating no forwurding address (See ¥ 431 2ol
this subpart lor procedure if the recipient’s w hereabouts
become known),

(¢) The agency establishes the fact that the recipient
has been aceepted for Medicald services by anuther local
jurlsdiction, State, territory. of commons eilth,

() A change in the level of medical care is pre-
scribed by the recipient’s physiciun:

tg) The notice involves an adserse delermination

(Test continwed on peage =171
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made with regord to the preadmission screening require.
ments of section 1919(¢)(7) of the Act: or

(h) The date of action will occur in less than 10
days, in accordance with § 483.12(a)(5)(}), which
provides exceptions to the 30 days notice requirements
of § 483.42(a)5Xi)

(44 FR 17932, Mw. 29, 1979. o5 amended a1 $7 FR $6505. Nov 0.
(992, 48 FR 28784, Apr. 28, (993]

§ 431.214  Naotice In cases of probable fraud,

The agency may shorten the period of advance notice
to 5 days before the date of action If—

{4) The agency has focts indicating that action
should be taken because of probable froud by the
reclpient: and

(b) The facts have been verified. it possible,
through secondory sources,

Right to Hearing

§ 431,220 When a hearing Is required.

(a) The agency must grant an opportunity for a
hearing to:

(1) Any applicant who requests it because his
claim for services is denled ur is not acted upon with
reasonable promptness: and

(2} Any reciplent who requests it because he or
she believes the agency has (aken an action
erroneously,

(3) Any resident who requests il because he or
she belleves a skilled nursing facility or nursing
facility has erroneously determined that he or she
must be transferred or dischasged: ond

(4) Any individual who requests it because he or
she believes the State has made an erroneous determi-
nation with regard to the preadmission and annual
resident review requirements of section 1919(e)(7)
of the Act,

(b) The agency need not grant a hearing If the sole
Issue is a Federal or State law requiring an automatic
change adversely affecting some or all recipients.
‘;?35" 17932, Mae, 29. 1979, as amended &t 57 FR 56508, Nov 10,

§ 431,221 Request for hearing.

(a) The agency may require that a request for a
hearing be in writing. ’
(b) The agency may not limit or inlerfere with the

(Matthew Bemist & Co., i)
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§ 43230

applicont’s or recipient’s freedom (o make a request for
o heaning.

fe) The agency may nssist the applicant or recipient
in submitting and processing his request.

(d} The agency must allow the applicant or recipis
ent a reasonable time, not to ¢xceed 90 days (rom the
dute that notice ot action is mailed. (o request a heanng.

§ 431,221  Group hearings.

The agency~—

{9) May respond 1o a series of individual requests
tor hearing by conducting a single group hearing:

(bl May consolidate hearings only in cases in which
the sole issue Involved is one ol Federal or State law
or policy:

(¢} Must lollow the policies of this subpart and is
own policles goveming hearings in all group heanngs:
and

(d)  Must permit each person (o present his own case
or be represenied by his authorized represenialive.

§ 431,223 Denial or dismissal of requesi for a
hearing.

The ogency may deny or disimiss a regquest for o
hearing if—

(a) The applicant or recipient withdraws the request
in writing: or

{b) The applicant or ruipient fails to appear at a

scheduled hearing without § ‘ause

Proce Jures

§ 431.230 Maintainine services.

{a) If the agency mails the 10-day or 5-day notice
as required under § 431.21 ) or § 431.214 of this subpan,
and the recipient requests a hearing before the date of
actlon, the agency may not terminate or reduce services
until a decision |5 rendered after the hearing unless—

(1) 1t is determined at the hearing that the sole
Issue is one of Federal or State law or policy; and

(2} The agency promptly informs the recipient In
writing that services are to be terminated or reduced
pending the hearing decision.

(b} If the agency's action is sustained by the hearing
decislon. the agency may institute recovery procedures
against the applicant or recipient lo recoup the cost of
any services fumished the recipient, to the extent they
were fumished solely by reason of this section.

(RL2—W0 Puh 299)




§ 431,231

l'u f;R 17932, Mar. 29, 1979, o1 amended & 45 FR 24882, Apr. L1,
980

§ 431,231  Reinstatement of services,

{a) The ogency may reinstate services if a recipient
requests a hearing not more than 10 days after the date
of actlon,

(b) The reinstated services must continue until o
hearing declsion unless. at the hearing. il is determined
that the sole issue is one of Federal or State law or
policy.

(¢) The agency must reinstate and continue services
until a decision Is rendered after a hearing if-—

{1) Actlon Is taken without the advance notice re-
quired under § 431211 or § 431.214 of this subpart;

(2) The recipient requests a hearing within 10
days ot the malling of the notice of action; and

(3) The agency determines that the action resulted
from other than the application of Federal or State
law or policy.

(d) If areciplent's whereabouls are unknown, as in-
dicated by the retum of unforwardable agency mail di-
rected to him, any discontinued services must be rein.
slated [f his whereabouts become known during the time
hae is eligible for services.

§ 431,232  Adverse decision of local evidentiary
hearing.

{f the declslon of a local evidentlary hearing is adverse
to the applicant or recipient. the agency must—

(a) Inform the applicant or recipient of the decision;

{b) Inform the applicant or recipient that he has the
right to appeal the decision to the Siate agency, n writ-
ing, within |3 days of the mailing of the notice of the
adverse decision:

(¢) Inform the applicant or recipient of his right 10
réquest that his appeal be a de novo hearing; and

(d) Discontinue services after the adverse decision.

§ 411.233  State agency hearing after adverse deci.
sion of local evidentiary hearing,

(a) Unless the applicant or recipient specifically re.
quests a de novo hearing, the State agency hearing may
consist of a review by the agency hearing officer of the
record of the local evidentinry hearing to determine
whether the decision of the {ocal hearing officer was
supparted by substantial evidence in the record.

(b} A person who participates in the local decision
(Mataw Bemder & Co.. i)
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being uppealed may nol panicipate in the State penvy
hearing decision.

§ 431,240  Conduciing the hearing.

{a)  All hearings must be conducted—

(1) At a reasonable time, date, and place:

{2) Only aller adequate written notice ol the hyar.
ing: and

(3) By one or more¢ impartial officinls of other 1n.
dividuals who have not been directly involved in the
initial determination of the action in guestion.

{b) If the hearing involves medical issues such us
those concerning a Jingnosis. an examining phssician’s
report, or a medlcal review team's Jecision, Jnd il the
hearing officer considers it necessory lo have 3 medival
assessment other than that of the individual involved in
moking the original decislon, such a medical assessment
must be obtained at agency ¢expense and made part of
the record,

§ 431,241  Matters to be considered at the hearing.

The hearing must cover—

{a) Agency action or Tailure to act with reasonable
promptness on a claim for services, including both aitial
and subsequent decisions regarding eligibility:

{b) Agency decisions regarding changes in the type
or amount of services:

{¢) A decision by a skilled nursing facility or nurs.
ing facility to transter or dischnrge a resident. and

(d) A State determination with regard to the pread-
mission screening and annual resident review require.
ments of section 1919(e)(7) of the Act,

(37 FR 36308, Nov. 0. 1992]

Procedural rights of the applicant or
recipient.

§ 431.242

The applicant or recipient, or his representatise. must
be given an opportunity to—
(a) Examine at a reasonable time before the date
of the hearing and during the hearing:
(1) The content of the applicant's or recipient's
case flle: and
{2) All documents and records to be used by the
State or locul agency or the skilled nursing racility
or nursing facility at the hearing:
{b) Bring wilnesses:
(¢)  Establish all pertinent facts and circumstances:
PRI ANR Pk W
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(d) Present an argument without undue (nterfer.
ence: and

{e) Question or refute any testimony or evidence,
including opportunity to confront and cross-examine

adverse witnesses,
(¢4 FR 17932, M. 29. 1979, os smended o 37 FR 36306, Nov. 30,
199

§ 431,243  Parties In cases Involving an eligibllity
determination.

If the hearing involves an lssue of eligibility and the
Medicald agency Is not responsible for ellgibliity deter-
minations, the agency that Is responsible for determining
cligibility must panticipate in the hearing.

§ 431,244  Hearing declsions.

{a) Hearing recommendations or decisions must be
based sxclusively on evidence Introduced at the hearing.
(b) The record must consist only of-—

(1) The transcript or recording of testimony and
exhibits. or an official report containing the substance
ot what happened at the hearing: ‘

(2) All papers and requests filed in the proceed.
ing: and

(3) The recommendation or deciston of the hear.
ing officer.

{¢) The applicant or reciplent must have access (o
the record at a convenlent place and time.

(d) In any evidentiary hearing, the decision must
be a written one that—

(1) Summarizes the facts; and

(2) Ildentifies the regulations supporting the
decision,

(e) In a de novo hearing, the decision must—

(1) Specily the reasons for the decision: and

{2) Identify the supporting evidence and
regulations,

(N The agency must take final administrative action
within 90 days from the date of the request for a hearing.

(8) The public must have access to all agency hear-
ing decisions, subject to the requirements of Subpan F
of this pant for safeguarding of Information.

§ 431.245 Notifying the applicant or reciplent of
a Stale agency decision.

The agency must notify the applicant or reciplent in
writing of—

{Mutthew Bender & Cu., I
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§ 431.250

(a) The decision: and

{b) His righi to request a State agency hearing or
seek judiclal review, to the extent thal either is avalloble
to him.

§ 431,246 Corrective actlon.

The agency must promptly imake corrective payments,
retroactive to the date an incorrect actlon was taken, and,
{f appropriale, provide for admission or readmission of
on Indlviduol 10 a facillty if—

{a} The hearing decision is favorable (o the appli.
cant or recipient: or

(b) The agency decides in the applicant’s or recipi-
ent's favor before the hearing.
(57 FR $6506. Nov 0. 1992]

Federal Financlal Particlpation

§ 431,250 Federal financial particlpation,

FPP is available In expenditures for——

(a) Payments for services continued pending a hear-
Ing decision:

(b} Payments made—

{1) To carry out hearing decisions: and

{2) For services provided within the scope of the
Federal Medicaid program and made under a court
order,

(¢) Payments made to take corrective action prior
o a hearing;

{(d) Payments made to extend the benefit of a hear-
ing decision or court order to individuals in the same
situation as those directly affected by the decision or
order;

(e) Retroactive payments under paragraphs (b), (¢),
and (d) of this section in accordance with applicable
Federal policies on corrective payments: and

(N Administrative costs incurred by the agency
for— (1) Transportation for the applicant or reciplent,
his representative, and witnesses to and from the
hearing;

(2) Meeting other expenses of the applicant or re.
cipient in connection with the hearing:

(3) Carrying out the hearing procedures, including
expenses of oblaining the additional medical assess-
ment specitied in § 431,240 of this subpart; and

(4) Hearing procedures for Medicaid and non-
Medicaid individuals appealing transfers. discharges

IRE1 21— SA0  Pub 2941
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January 1993

state/Territorys _ _North Dakota

gitation 4.20 Appesln Process

42 OFR 431,182 (a) The Medicaid agency has

AT-79-18 established lpp.ltl procedures

82 FR 22444, for N¥s as speoified in 42 OFR

§ogn. 431.183 and 431,184,

1902&.;320;(0 (L)

and 1919(e)(7) of (b) The Btate provides an appeals systen
the Aot P.L, that meets the requirements of 42 CFR
100~203 (Sec., 4211(0)). 43) Subpart E, 42 CrR 483,12, and

42 CFR 463 Subpart E for residents who
wish to appeal & notice of intent to
transfer or discharge from a N¥ and for
individuals adversely affected by the
preadmiesion and annual resident review
requirements of 42 CrR 483 Subpart O,

' : supor;gj zﬁ?"‘a oval Dat -dd= ~f =
‘ TN NG, 49-02 pproval o F-2A2-9.7 =xttective Date & (-93
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§ LIs2

a State's Nnding of noncompliance that has resulied
in the denlal, termination, or nonrenewal of its
provider ugreement.
(3) Toan NF or ICF/MR that is dissatistied with
a determination as to the sffective datg of s provider
agreement,
(b)  Special rules. This subpast also sets forth (he
speciul rules that apply in particular circumstances. thy

{imitations on the grounds for appeul, and the scope of

raview during a hearing.
[Amended 1n $9 FR %6332, Nov. 10, 1994: 61 FR 12048 June 241996
62 FR 41931, Aug. 18, 1997)

§ 431,152 State plan requirements.

The State plan must provide for appeals procedures
that, as o minimum, satisfy the requirements ol
§8 431,153 und 431184,

[Amended at $9 FR 56212, Nov. 10, 1994, 61 FR 12148, June SRR

§ 431,153  Evidentlary hearing.

() Right to hearing. Except as provided in para-
graph (b) of' this sectlon. and subject to the provisions
of paragraphs {¢) through (J) of this section, the State
must glve the facillty a full evidentiary hearing for any
of the actions specifled in § 431,151,

(b)  Limit on grounds for appeal. The foltowing ure
not subject to appeal:

(1) The cholce of sanction or remedy.

(2) The State monitoring remedy.

(3) [Reserved)

(4) The lovel of noncompliance tound by a Stat
except when a favorable final administrative review
decision would affect the range ol civil money
penalty amounts the State could collect.

{$) A State survey agency's decisfon us 1o when
to conduct an {nitial survey of a prospective provider.
(¢)  Notlce of deficiencies and impending remedies.

The State must give the facility a written notice that
Includes:

(1) The basis for the decision: and

(2) A stalement of the deflciencies on which the
deciston was based.

(d) Request for hearing. The facllity or its legal
representative or other authorized official must (e

written request for hearing within 60 days ol receipt of

the notice of adverse action,

(8) Speclal rules: Denlal, termination or non-
renewal of provider agreement. () Appeal by an

(Manew Bendor & Cu, )
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JCFMR. A an ICE/MR requests a1 heaning on denial,

tecmination, or nonrenewal ol ils provider agreement--

() The evidentiary hearing must be cons.

pleted gither betore, or within 120 days alter. the
effective date of the adverse action, and

(i) I the hearing s made avatlable only atter

the effective date of the action, the Stite must,

betore that date. ofrer the 1CFAR an intormal

reconsideration that meels 1he requinements ot

§ 431184

() Appeal by an NE 15 an SFrequests o heaning
on the denial or terminativn ot s provider agreeiment.
the request does ol delay the adverse agiion amd The
hearing need not be completed betore the etloctive
date ol the agtion,
iy Special rufes: Imposition vl remedies T State

imposes a ¢ivil money penalty or ather remedids nnan
NE, the Toltowing rules apply:
(Y Baste rade. Except as prosided i parsyraph
(DY of this sevtion and polsithstanding any provi.
sion of State law), the State must impose b remedies
timely on the NF.even it the NF requests 1 heariny
12y Exceprion, The State may not collect a ol
money penalty until atter the 60-day pertod for
request of hearing has elupsed o it the NF requests
a hearing, unuil issuance of A final administrative
decision thot supports inposition ot the penalty
tg)  Spectal rules: Dually participuting frethties
an NF is also participating or seeking (o participate i
Medicare as an SNF, and the basis tor the State’s dennal
of termination of participation in Medicad 1s also d hases
for denial or termination ol participabion in Medivare,
the State must advise the tucility that-—
(1) The appeals procedures specilied tor Medi
care Lacilities in part 495 of this chaptes apply. and
(2) A final decision entered under the Medicare
appeals procedures is bending tor bath programs.
th) Special rules: Adserse action by HCFA. If
HCFA finds that an NF is ot i substantial complianee
and either terminates the NF's Medicaid provider agree.
ment or imposes alternative remedies on the NF (e
cause HCFA's findings and proposed remedies prevail
over those of the State in accordance wath § 488 452
of this chupter), the NF is entitled only o the appeals
procedures set forth in purt 498 of this chapter, instead
of the procedures specitled in this subpart.

() Required elements of hearing. The hearing must
include at least the fotlowing:

(1) Opportunity for the tacility—

(1) Ta appear befare an finpartial decision.

Hei it =210 Pup Drn
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maker to refute the tinding of noncompliance on

which the adverse action wus based:

(Y To be repressnted by counsel ur other
reprosentative: and

(i) To bo heard directly or theough its repre-
sentative, ta call wltnesses, and to present docu-
mentary evidenve.

(3) A wrilten decision by the impartind dechion.
maker, setting lorth the reusons for the decision and
the evidence on which the decision is based.

() Limdts on scope of review: Clvil monoy penalty
cuses, [n ¢lvil money penally vases—

(1) The State's linding as to a NF's level of

noncompliance must be upheld uniess It is vlearly
erroneous; and

() The scope of review is as set forth in
% +88.438(0) of this chapter.

(Anwnded at 89 FR 36213, Nov 190, 199461 FR 18, juae 24 198,
42 FR AWM, Aug. 18, 1997, 64 FR WAL July 1Y 199y

§ 431,184  Informal reconsideratlon for ICFs/MR,

() {f the State decides o provide the vpportunity
for an evidentiary hearing roquired by § 431.153(a) only
alter the oifective date ol a denial, or nonrenewal of
participation. the State must offer the facility an Informal
reconsideration, 1o be completed before the offective
date,

{b) Written natlce to the Iacility of the denial,
termination or nonrenewal and the findings upon which
[t was based:

(¢) A reoasonable opportunity for the facllity to
retute those findings in writing, and

(d) A written affirmation or reversal of the denial,
termination, or nonrenewal
(Amended at 39 FR 36233, Nov 10, 1994: 61 ER J2M48. June 4. 1996)

Subpart E—Fair Hearings for Applicants and
Recipients

SOURCE: + FR (7932, Mar. 29, 1979. unless otherwise nnted.
General Provisions

§ 431.200 Basis and purpose,

This subpart implements section 1902(a)3) of the
Act. which requires that a State plan provide an opportu.
nity for a fair hearing to uny person whose claim for
ussistance is denled or not acted upon promptly. This
subpart also prescribes procedures for an opportunity lor
hearing {f the Medicaid agency takes action to suspend,

(Mahew Beader & G, I

§ 431202

lorminate, or reduce services. ‘This subpait also imple.
ments sections 1819(003), 1919003, and [919%eu TN F)
of the Act by providing an appeals process for individy.
als propused to be transterred or discharged lrom skibled
nursing facilities and nursing fucilities and those ad.
vorsely offected by the preudmission screening and
annual fresident roview requirements of section 19197y
of the Act,

(87 FR 46508, Nov M0, 1992)

§ 431,200  Definitions,

For purposes of this subpart:

Action means o tlermination, suspension, or redugtion
af Medicaid ellygibillty or covered services. L also means
determinations by skilled nursing facilities and nursing
facilities 1o transrer or dischorge residents und adverse
determinations made by a State with regurd to the
preadmission sereening and annual resident review
requirements o section 191%ex7) ol the Act,

Adverse determinativn means a determination mude
in accordance with sections 1919(b)3NEF) or
[919(e)(T)B) of the At that the individual does not
require the level ol services provided by a nursing
laciiity or thut the individual does or does not require
speclalized services,

Date of action means the intended date on which o
termination, suspension, reduction, transfer or discharge
hecormnes effective. |t also means the dute of the determi-
nation mada by a State with regard o the preadmission
sereening and annual resident roview requirements of
section 1919%e)7) of the Act.

De novo hearing means o hearing that starts over from
the beginning.

Evidentiary hearing means a hearing conducted so
that evidence may be presented.

Notice means a written statement thut meets the
requirements of § 431.210.

Request for a hearing means a clear expression by
the applicant or recipfent, or his authorized representa-
tive, that he wants the opportunily to present his case
lo a reviewing authority.

[+ FR 17932, Mar. 29, 1979, as amended at £7 FR $6505. Nuv 0.
1992)

§ 431,202  State plan requirements.

A State plan must provide that the requirements of
§§ 431.205 through 431.246 of this subpart are met.

(ReLAT AN Puh S




TESTIMONY BEFORE THE HOUSE JUDICIARY COMMITTEBR
REGARDING FOUSE BILL No. 14588
February 8, 2001

Chairman DeKrey and members of the House Judiclary Commitiee, my
name is Melissa Hauer., | am the Director of the Legal Advisory Unit for the
Department of Human Services. | appear before you today to testity
regarding House Bill 1458, The Department is opposed to this bill and
urges the Committee to give it a do not pass recommendation,

Current law, found at NDCC 54-57-03, specifies which agencies must use
an administrative law judge provided by the office of administrative
hearings to preside over their appeals. NDCC £8-32-13 provides that If the
agenoy head, or another person authorized I,y the agency head or by law to
issue a fingl order Is not presiding over the appeal, the person presiding
(the administrative law judge) shall issue recommended findings of faot,
conolusions of law and a recommended order. The Department Is
oconcerned that that there may be some who mistakenly assume that the
right or duty to preside over an administrative appeal is the same as the
rly' . or duty to render a final decision in such an appeal.

Of concern to the Department Is section three of the bill. Subsection three
on page five of the bill states that all agencies required to have their
administrative proceedings conducted by the office of administrative
hearings must also accept the administrative law judge’s determination in
that appeal as final. The current statute exempts several agencies from the
requirement of using the office of administrative hearings to provide an
administrative law judge to preside over administrative appeals. The
Dopaftmont is not listed as one of the exempt agencies. When this statute
was originally passed, the Department did not oppose the requirement of




having an administrative law judge preside over its hearings and lssue
findings and orders e0 fong as their findings and orders were
recommended and not final (as currently required by NDCC 28-32-13). That
is so beoauge the federal laws and regulations governing several of our
programe require that the agenoy make the final determination in an
administrative appeal. If we do not fulfill this requirement, we will be in
violation of faderal statute and will risk losing millions of dollars of federal

money.

This bill, if passed, would oreate problems with the following programs
administered by the Department:

1. The federal law governing the Mediocald program states that the “State
plan for medioal assistance must provide for granting an opportunity for
a falr hearing before the State agency to any individual whose ociaim for
medical assistance under the plan Is denied or is not acted upon with
reasonable promptness.” (42 U.8.C. section 1396a(a)(3)). This means
that the responsibility to make a final determination cannot be delegated

outside the agenoy.

2. The Food Stamp program requires that the hearing authority is the
person designated by the state zgenocy to render a final administrative

decision. (7 C.P.R. 273.18(n)),

3, The Vocational Rehabllitation Act of 1998 allows states the option of
review of an administrative law judge's decision by the head of the
agency. North Dakota chose that option and it Is contained in section
4.16(bX2) of our state Vocational Rehabilitation plan. The requirements
of this bill would mean that the state would have to seek federal
approval to amend its Vocational Rehabllitation plan and would risk
losing federal funds until that process were completed.




i the bill goes forward and the nfflon of adiirinistrative hearings is to be the
final authority In administrative appeals, the Department would request
consideration of an amendment to page four, line sixteen to include the
Department in the list of agencies that are exempt from the requirement of
baving their appeals conduoted by the office of administrative hearings.
That in turn would mean that the amendments contained on page five
starting at tine 4 which would require the administrative law judge’s
decislon to be finai would not apply {0 the Department. Othsrwise, the
State will be in violation of feders! (aw and will risk losing a great deal of
federal money In its Medicaid, Food Stamp and Vocational Rehabilitation

programs,

For these reasons, the Department urges a do not pass recommendation
on House Blil 14585. | would be happy to try to answer any questions the
. Committes members may have. Thank you,

Presented by:

Melisss Hauer, Director
Legal Advisory Unit
ND Dept. of Human Services




TESTIMONY
BY
CALVIN N. ROLFSON
SPECIAL ASSISTANT ATTORNEY GENERAL
NORTH DAKOTA BOARD OF NURSING
REGARDING
ENGROSSED HOUSE BILL 1486
My name is Cal Rolfson, | am the Special Assistant Attorney General for the
North Dakota Board of Nursing. | appear on behalf of the Board to express its
serious concern regarding Engrossed House Bill 1466,
There are two provisions in this Engrossed Blll that would be adverse to the

Interests of the Board's statutory responsibility. Each will be discussed separately

below,

DE NOVO REVIEW

“De novo" means to hear or review “anew.” As | interpret this provision (as
found on page 4, lines 12 and 13, and on page 5, lines 2 and 3 of the Engrossed Bill)
a party aggrieved by the decision of the administrative law judge may seek a new
review, which may include an entirely new full-fledged evidentiary hearing, before
the district court. Aside from adding to the significant cost burden of the district
court in doing so, thore is absolutely no reason to require a second hearing or
“review" once a full administrative “on the record” hearing has been conducted
before the adminiatrative law judge.

Having a de novo review possibility will create significant additional cost (o
the Board of Nursing, which will, of course, necessarily need to be passed on to the
12,000+ nurse licensees in the state of North Dakota in the form of increased license
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fees. The Board of Nursing conducts dozens of nursing investigations each year
and holds numerous formal administrative hearings before an administrative law
judge each year. Those (iearings are expensive, albeit necessary to protect the
health and safety of the public which is the legislative policy directed to the Board
and specifically set out by statute in NDCC 43-12,1-01,

There is no demonstrated necessity for this Bill. It will adversely affect in the
same fashion a host of other administrative agencies that do not desire this
legislation.

It you add the dozens of administrative agencies whose administrative
hearings will be subject to a de novo review under this proposed legislation, it may
be safe to assume that the additional cost to administrative agencies and thus
passed on to the licensees, will be significant state-wide. Why should the few
respondents or one administrative agency, through this proposed legislation, cause

potential financlal hardship to the vast majority of licensees who are not brought to

administrative hearing?

FINALITY OF ADMINISTRATIVE LAW JUDGE'S ORDER

The second provision of this proposed legislation to which the North Dakota
Board of Nursing has serious concarn Is generally found on page 6, lines 3-18 of the

Engrossed Bill.
The particular provision of concern (found on page 6, lines 3-7) is contrary to
decades of responsible due process presently utilized by the Board and apparently

the vast majority of all other administrative agencies governed by t