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KEN BERTSCH, State Scc<l Commissioner, Sec attuchcd testimony, 

SENATOR WANZEK, The word farmer is already included but not necessary'? 

KEN BERTSCH, Funner is implied with individual p~~rsons, 

SENATOR NICHOLS, Will the bill take care of language that arc vague or is there still more? 

KEN BERTSCH, I believe that this will 1 unless there is something we missed, 

DAVE NELSON, Agriculture Department Plant Services Division. Sec attached testimony. 

JIM HENNESEY1 Weed Control Officer~ Mountrail County, Sec attached testimony. 

SENA TOR WANZEK, Can't your concerns be addressed within the State Seed Department and 

Commission without listing in statute specifically one weed'? 

JIM HENNESEY, We could but when look at all the noxious weeds as far us the prohibited, we 

could add others but it would make the list very long. 

BRIAN HOLLINGER, Mountrail County Weed Control Board. See attached testimony. 
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MERLIN LBITl·fOL[), North Dnkotn Weed Control Assoc" testified In uuppo11 of this bill. 

KEN BERTSCI f, I flftvc u concern only In terms of using this bill ua u vcl1iclc to tulk about 

noxiouK weed lsHUC8, Prirwll'ily the conccm come txcuusc of the emergency cluusc. I thlnk the 

word meet und exceed Ufi there written In our bill ls consldcwd terms of 111'l, in kgul terms, 111 

lcuul tcrrnK it ii, Intended 10 mcun more strict thun, 

ORDEAN FOSSAU, Stutc Seed C'om:nhision, tcstiflcd in support of this bill. 

SENATOR KLEIN. mowd DO PASS on umcmhncnt 18145.0101. 

SENATOR ERBELE1 S\:condcd the motion. 

Roll cull vote: 6 Ycos, 0 No, 0 Absent nnd Not voting. 

SENATOR KLEIN, moved u DO PASS us nmcndcd on SH 2104. 

SENATOR ERBELE, seconded the motion. 

Roll call vote: 6 Yeas, 0 No, 0 Absent nnd Not voting. 

SENATOR KLEIN will carry the bill. 



B111/Resolutlon No.: 

Amendment to: 

SB 2104 

FISCAL NOTE 
Requested by Leglslatlve Council 

12/26/2000 

1A. State f11c1:tl effect: Identify the state fiscal effect and the fiscal effect on agency appropriations 
compared to funding levels and appronriations anl iclpated under current law. 

3_ Biennium -.--2-0..,...0.,...3----2---0---0....,...5...,..B...,...ie_n_n...,...lu_m _ _, 

rather Funds jGeneral Fund Other Funds 

~ ~ ~ $ 

1999-2001 Biennium 17001-200 
General Fund Other Funds General Fund 

Revenues $0 $0 $ 

$ $ $ 

~ ~ $ $ 

Expenditures $~ !~ $ 

Appropriations Sol $ , 

1B. County, city, and school district fiscal effect: Identify the fiscal effect on the appropriate political 
subdlvlslon. 

1999-2001 Biennium 2001-2003 Biennium 2003-2005 Biennium 
-

School Schoof School 
Counties Cities Districts Counties Cities Districts Counties Cities Dlatrlcts 

2. Narrative: ldentlly the aspects of the measure which cause I/seal impact m1d include any comments 
relevant to your analysis. 

This is u policy and housekeeping hill nnd hus no fiscul effect on the Agency or the State. 

3. State fleoal effect detall: For lnformntion shown under state fiscal effect ln 1 A, pleese: 
A. Revenues: Exp/sin the revonue amounts, Provide detail, when apµ,oprh.'te, for each revenue type ond 

fund offocted and anv amounts Included In the executive budget. 

B. Expenditures: Explain the expenditure amounts. Prov/de deta/1, wl,on appropriate, for each agency, 
llne Item, and fund affected and the number of FTE posltlons affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts lnvluded In the executive 
budget. lndlcate the relationshlp between the amounts shown for expenditures and appropri&tlons. 

Name: 
Phone flumber: 

KenBertsch 
701·239~7210 

-Agency: State Seed Department 7 
Date Prepared: 01/02/2001 ·-·-: -: :~-: ~7-
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REPORT OF STANDING COMMITTEE (410) 
January 26, 2001 1 :40 p.m. 

Module No: SR-14ff1749 
Carrier: Klein 

Insert LC: 18145.0101 Title: .0200 

REPORT OF STANDING COMMITTEE 
SB 2104: Agriculture Committee (Sen. Wanzek, Chairman) recommends AMENDMENTS 

AS FOLLOWS and when s0 amended, recommends DO PASS (6 YEAS, 0 NAYS, 
0 ABSENT AND NOT VOTING). SB 2104 was placed on the Sixth order on the 
calendar. 

Page 1, line 1, remove "subsection 15 of section 4-09-01 i" 

Page 1, remove lines 5 through 8 

Page 3, line 2, remove "as of July 1, 2Q01" 

Page 3, overstrike line 28 

Page 3, line 29, overstrike 11 sectlon 4-09-14.3." 

Page 5, line 6, after "Establish" Insert 11
, with the approval of the smte seed commission./ 

Renumber accordingly 

(Q) DESI<, (3) COMM Page No. 1 
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Ta c Number Side A Meter# 
TWO A 00 TO 1990 

Minutes: 

CHAIRMAN NICHOLAS: W<.' will open the heuring on SB 2104. 

KEN l3(RCH: r serve as tht: State Seed Commisi;ioner. Please sec printed testimony. 

SB 2104 1S A FAIRLY SIMPLE BILL. AND STRAIGHT FOR WARD. What [ will do is tukc 

a few minutes to walk with you through the Bill und tell you why we need these adjustments, 

Refer to written testimony. 

CHAIRMAN NICHOLAS: QUESTIONS. 

REPRESENTATIVE RENNER: PAGE TI-IREE. DELETING THESE FEES, Is this the fee 

schedule for that annual report that we hud to do every June or July 

KEN BIRCH: That is it. All we will do in this case and we will practice consistency in the 

department too. It will likely remain the same. for the foreseeable futur~. We have 

customers out there that think they get nicked and dimmed to cl~ath, with things like these foes 
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but we arc prohibited from making some consolidated foes. und creating a different foe sd1cJulc. 

We have fees but no consistency. Consistency is what our goal is. 

REPRESENTAITVE ONSTAD: When we get to page two we talk about tolerance's. 

Explain tolcruncc. Take CRP for an example. In CRP there might be three or four different 

varieties there. Now if you have u tolerance level for one particular seed because we huvc a 

mixture of seeds. You might want to explain those tolerances. I would feel more comlbrtuhlc 

by actually seeing those tolerances. EXPLAIN THAT PLEASE. 

WE can get you some information on thut . The Federal tolerances arc different. In regulatory 

terms. Ken is going to get some information for Rep. Onstad us the tolcranccst seed mixes etc. 

REP. ONSTAD: To follow up on that. Is it safe to say that the tolerance levels when they urc 

seeded sepurutc is one thing but when you start taking a mixture of seeds and throwing it in the 

mix as to CRP and the concern is that sits idol for who knows the number of years~ arc those 

tolerances tighter or arc they about the sumc. Because we are mixing several seeds together. 

and we have u problem cleaning that up in that CRP, I hope and I want to find out arc those 

tolerances tighter when you mix those seed together verses seeding them separately in a field 

here and there. 

KEN: To my understanding a mix of seeds will not raise the total rate of grass seeds. 

REPRESENTATIVE ONSTAD: I Am hoping that we can address the tolerances in the Bill. 

Noxious weeds, alfalfa whatever in one field. Especially in CRP that is what I am talking 

nbout. This Is a problem in our area 

KEN: I think in SB 2204 It will talk specifically about your question. Allowable limit~ etc. 
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It will also deal specifically with noxious weeds. Our standards must meet or exceed. I am 

not sure, it is not our Bill. I think all of your discussion points are in SB 2204 

VICE CHAIRMAN JOHNSON: Any more questions Committee Members. 

JOHN LEPPERT: I am a noxio11s weeds specialist in the Plant Industrir:s division of the North 

Dakota Department of Agriculture. Please sec printcJ testimo11y which is attached. 

Talks about identical legislation in two Bill. 

JOHN LEPPERT: Page two, of SB 2104 AND it would be lines 23 to 29 of Section two 

amendment. I am suggesting that those be removed because they arc in fact in SB 2204. 

CHAIRMAN NICHOLAS: A CODI~ REVISOR WILL TAKE CARE OF THIS FOR US. 

Give us the specifics on that again. 

JOHN: Lines 23 to 29 of Section two on page two. Th~ language has been changed slightly 

in 2204. It states to establish tolerances thut arc more strict rather then meets or exceeds. Other 

wise the language is identical. 

CHAIRMAN NICHOLAS: Again, I believe the code revisor will take care of that. 

CHAIRMAN NICHOLAS: Any other questions Committee Members? 

Thank you John. Anyone else wishing to offer testimony in support of this Bill. Any 

Opposition? I think that we cun have the code revisors take care of this nnd I' 11 have Nicky 

check with the council. COMMITTEE MEMBERS WHAT ARE YOUR WJSI IES ON 

SB 2204. IT WAS DECIDED TO HOLD THIS BILL UNTIL WE HAVE BAD A CHANCE 

TO LOOK AT Tl-IE OTHER BILL BE REFEREED TO, CHAIRMAN DECIDED TO HOLD 

THE BILL. IA: 1990 
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Minutes: 

CHAIRMAN NICI-IOLAS: COMMITTr~E MEMBERS, WE \\'ILL OPEN THE HEARING ON 

SB 2104. O.K, COMMITTEE MEMBERS SB 2104 IS Tl IE ONLY BILL THAT WE HA VE 

LEFT. REPRESENTATIVE BERG WOULO YOU GIVE US A REPORT ON YOUR 

FINDINGS ON YOUR VJSJT WITH THE SEED COMMISSIONER. 

REPRESENTATIVE BERG: IN A NUT SUELL, SOME OF THE FEES Tl-IE 

COMMISSIONER HAS ARE SET BY ADMINISTRATIVE RULES. SOME OF Tl-IE FEES 

ARE SET BY STATUE, SOME ARE JUST SET BY THE SEED COMMISSIONER. Tl llS 

BILL BASICALLY TAKES THEM OUT OF ADMINISTRATIVE RULES PROCESS 

PER-SAY, I GUESS THAT IS THE ESSENCE OF I THINK THE DISCUSSION HERE. 

THE BENEFITS FOR TAKING THEM OUT IS A LOT OF THESE PEES ARE RELATIVELY 

SMALL FEES. THEY ARE APPROVED BY Tl-IE SEED COMMISSIONER AND BY Tl IE 

SEED COMMISSIONER BOARD. WHICH IS Tl-IE PRODUCER RUN BOARD. THERE 
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CHARGED WITH SETTING FEES THAT ARE REFLECTIVE OF THE ACTUAL COST FOR 

WHAT EVER TESTING AND THINGS THEY ARE DOING. IT IS A MORE 

STREAMLINED PROCESS IF WE PASS THE BILL IN IT'S PRESENT FORM. Tl II~ 

NEGATIVE OF IT IS WE ARE DELEGATING SOME LEGISLATIVE AUTI IORITY. WE 

ARE SA YING THAT WE ALLOW TJ-IJS BOARD THAT WE SET UP TO SET Tl IEIR OWN 

FEES. THE POTENT1AL THAT THEY COULD BE CI-IARGJNG FEES THAT Tl JERE IS 

NO RECOURSE. I TALKED TO KEN ABOUT IT AND THERE ARE THINGS IN THE 

BILL THAT ARE IMPORTANT AND l TOLD HIM THAT WE WOULD DISCUSS Tl IIS IN 

COMMITTEE. THREE TWO OPTIONS ARE RUN THE BILL OUT LIKE rr IS OR TWO 

KEEP THEM IN THE RULE MAKINO PROCESS FOR FEES AND LET TIIEM TAKE Tl-IE 

NEXT COUPLE YEARS AND TRY AND WORK IT OUT SO THAT CAN PUT A MORE 

UNIFORM TAX TOGETHER. 

CHAIRMAN NICHOLAS: SO REPRESENTATIVE BERO ARE YOU RECOMMENDING 

Tl-lAT WE HOLD THE BILL AND TRY TO COME UP WITH SOME AMENDMENTS. 
' 

CHAIRMAN BERO: I GUESS Ir ANYONE Tl-lOUGIIT STRONG THAT THEY REALLY 

NEED THIS AUTHORITY TO TO IMMEDIATELY RAISE THEIR I•EES AND BY-PASS 

THE ADMINISTRATIVE RULES [[[COULD NOT UNDERSTAND A FEW \VO RDS JJ)J 

THEN WE SHOULD RUN THE BJ J LOUT LIKE IT IS. 

CHAIRMAN NICHOLAS: LETS HEAR FROM THE COMMITTEE; DO WE WANT TO 

ROLL IT OUT AND DUKE IT OUT ON THE FLOOR WITH SOME OF THE 

ADMINISTRATIVE RULES. 
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REPREESENTJ\TIVE LLOYD: O.K. THI~ SEED COMMfSSfON SET Tl IE FEES AND 

THEY START UTILIZING Tl IE Fil ES. WI-IY CJ\N'T THE ADMINISTll/\TIVI~ RULES 

LOOK AT IT WHEN EVER Tl IEY WANT. AT SOME POINT. I DON'T KNOW WI 1/\T 

Tl IEY CAN'T BE CHARGING Tl IOSE FHES AND TELL Tl IEM WHICI I ONES Tl 11:y 

CAN BE USING. 

REPRESENTATIVE BERO: I DID NOT QUITE f!OLLOW Tl IAT, 1rs KIND 01: A 

CHICKEN AND EGOS KIND OF Tl IINO. \VE SJ\ Y WE SAY SEED COMMISSIONER. WH 

ARE AUTHORIZING YOU TO SET YOUR Fi':ES BY RULE WJ IICH MEANS I IE SETS 

HIS FEES, ADMINISTRATIVE RULi~. GOES JN, TJ IEN ff I-IE IS GOING TO HAVE A 

CHANGE IN I IIS FEES TI-IERli JS A PROCESS OF PUBLIC INPUT AND ALTERCATION 

AND THEN IT GOES TIIROUGI-I ADMINISTRATIVE RULES. AND THEY APPROVE IT. 

IF I-IE IS GOING TO CJ IANGE Tl IAT IT HAS TO GO BACK THROUGH THE 

ADMINISTRATIVE PROCESS, Tl WIU\ IS SOME FLEX ABIUTY. 

KOPPANG: QUESTION, Tl-IE SEED COMMISSION IS SELF-SUPPORTING. IS IT NOT? 

I MAY TAKE A LITTLE BIT DIFFERENT STANCE AS TO WHAT \VE ARE DISCUSSING 

HERE. I TI-IINK Tl IE NEED TO HA VE A REAL ENTREPRENEURIAL SPIRIT AND BE 

ADLE TO REACT TO THINGS MUCI I QUICKER THEN HAVE TO 00 Tl IROUOH Tl IE 

PROCESS OF ADMINISTRATIVE RULES.AND I GUESS I AM THINKING OF LETTING 

TJ-JEM DO A LITTLE EXPERIMENTING AND TEST IT OUT AND IF NOT CHANGE IT 

LATER. ESJ>ECJALL Y WHEN THEY ARE JN A SELF .. SUPPORTINO SITUATION. 

CHAIRMAN NICI-IOLAS: REPRESENTATIVE J RESPECT YOUR COMMENTS nu y 

WHAT I THINK \\/E SHOULD DO IS REPRESENTATIVE BERG I-IAS ALREADY 
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VISITED WlTI-1 MR. BIRCI l, I WILL LET HIM VISIT WITH MR. BIRCI I AND IF 

COU ''.CTIVELY THEY FEEL A DISCUSSION IS TO GET AME1'1DMENTS PREPARFD. 

MR. BIRCH CAN CALL LEGISLATIVE COUNCIL WITH ElTI IER MY AUTI lORITY OR 

REPRESENTATIVE BERGS AND WI~ WILL BRING IT IN NEXT TI-IURSDA Y MORNING 

AND DECIDE WHAT WE ARE GOING TO DO WITI I IT. IS THAT FAIR ENOlJOI I'? 

O.K. I DON'T WANT TO DISRUPT Tl IINOS FOR TI IE SEED COMMISSION EITI IER 

AND PUT THEM ON SPOT REPRESENTATIVE KOPPANG. REPRESENTATIVE BERG 

HAS ALREADY 1-IAD COMMUNICATION,. I DON'T WANT TO DUMP MORE ON YOU 

REPRESENTATIVE BERO BUT IF YOU WANT TO. 

REPRESENTATIVE BERO: WE DEFINITELY WOULD I IAVE A FLOOR FIOI IT. SO IT 

MIGHT BE BETTER TO GO AllEAD AND TRY TO l'ALK TO MR. BIRCH. TIJE 

ADMINISTRATIVE RULES COMMITTEE WJLL NOT BACK DOWN. 

CHAIRMAN NICHOLAS: ANY OTI IER COMMENTS. 

O.K. WE WILL CLOSE TJ IE HEARING ON SB2 t 04. 
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l) 

CHAIRMA_N NICIIOLAS: Committee Members. We will open the hearing on SB2104, 

At the request of Representative Lemieux and some of the others I am going to pass out un 

amendment. Plcnsc sec attached amendment. 

REPRESENTATIVE MOVED FOR A DO PASS ON THE AMENDMENTS AND IT \VAS 

SECONDED BY REPRESENTATIVE BRANDENBURG. 

CHAIRMAN NICHOLAS: ALL THOSE IN FAVOR SIGNIFY BY SA YING YES. THE 

CHAIR WILL ENTERTAIN A MOTION ON SB 2104 AS AMENDED. REPRESENTATIVE 

BERO MADE A DO PASS MOTION AND IT WAS SECONDED BY REPRESENTATIVE 

PEITSCH. 

CHAIRMAN NICHOLAS: NOW WE WILL HAVE DISCUSSION. SHORT DISCUSSION 

AS TO THE BILL, 

CHAIRMAN NICHOLAS: Tl-IE CLERK WILL TAKE THE ROLL. 
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THERE WERE 11
" "''' 15 YES""'" 'O NO"'" '"'O ABSENT"''"' 

REPRESENTATIVE LEMIEUX WILL CARRY SB 2 I 04 

THE HEARING WAS CLOSED ON SB 2104 



18145.0201 
Tltle.0300 

Adopted by the Agriculture Committee 
March 29, 2001 

HOUSE AM&NDKENTS TO ENGROSSED SB 2104 
Page 1, line 1. remove "4-09-14.3 ," 

HOUSE AGR. 3-29-01 

Page 1, line 3, replace the first comma with "and" and remove'\ nnd seed fees" 

Page 2, remove lines 30 and 31 

Page 3, remove lines 1 through 16 

Page 5, llne 1, remove ", with the approval of the state seed cgmmlsslon_i'' 

Renumber accordingly 

Page No, 1 18145.0201 
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Roll Call Vote #; 

2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES 
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House AORJCULTURE --·----·------

Legislative Council Amendment Number 

Action Taken 

Motioo Made By , 

Representatives Y~s 
Euncne Nicholas, Chairman '--" 
Dennis E. Johnson • Vice ~-
Chairman 
R1ck Ber'-' ' V 
Michael Brandenburg £;,,· 
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Myron Koi>PanR I,,' 

Edward H. Llo}'d {.,,,,," 

. BUI Pietsch v· 

. ..... ·1 

= 
Total (Yes) .. / S:-

No Rtnresentatives 
Rod Froelich 
Doug Lemieux 

Philio Mueller 
Kenton Onstad 
Sallv M. Slandvi~ 
DeMis J. ReMer 
Dwi~ht Wrannham 

.. 
\ 

~·--,tQ. 

:==::'' ....... r· 

No cJ 

Committee 

Yes No 
1,,-

v 
'-"" 
(..,,/' 

V 
V' 

~ 

Absent t{J_ --... ,..~··-·--------

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 



REPORT OF STANDING COMMl'TTEE (410) 
March 30, 2001 8:43 a.m, 

Module No: HR•86• 7231 
Carrier: Lemieux 

lnaert LC: 18146,0201 Tltle: ,0300 

REPORT OF STANDING COMMITTEE 
SB 2104, as engrossed: Agriculture Committee (Rep. Nloholas, Chairman) recommends 

AMENDMENTS AS FC,LLOWS and when so amended, recommends DO PASS 
(15 YEAS, 0 NAYS, 0 ABSENT ANO NOT VOTING), Engrossed SB 2104 was placed 
on the Sixth order on the calendar. 

Page 1, line L remove 114-09-14.3/' 

Pago 1, llne 3, replace the first comma with "and" and remove", and seed fees'' 

Page 2, remove llnes 30 and 31 

Page 3, remove lines 1 through 16 

Page 5, llne 1, remove "i.. wltttJhe J:lPP-JOY..aJ_oJ t~_e_§.~-~~.e.d.9.Qmmls_sJ_QJJ/ 

Renumber accordingly 

(2) DESK, (3) COMM Page No. 1 HR-56-7231 
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7,2-14.9 

The conference committee on S82 l 04 was opened by SEN ATOR WANZEK. Members present 

wore SENATORS WANZEK, ERBELE, NICHOLS, REPRESENTATIVES PIETSCH, D, 

JOHNSON, MUELLER. 

SENATOR WANZEK; All conferees arc present and accounted for were on the bill dculing with 

the state seed commission. Are we all on the right place, and I think the major change with the 

House was the fees, If one of the House members would fill us in a little bit yet. I think I might 

know what concerns everybody, could I get someone to comment on it. 

REPRESENTATIVE PIETSCH: I think we as a committee had seen pending floor scraps over 

taking the fee setting responsibility out of administrative rules. I know that in the Seed 

Commission there are fees that are set in statute, there are fees that arc set by rules, there arc fees 

set in a variety of different ways. This bill originally, I believe, was intended to try and 

consolidate them all so that the Seed Commission, in fact, would be rm,ponsib)c for setting all of 
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the fees thut the Seed Commission churgcs for tests und other things, Quite f'runkly, we'd simply 

Hccn enough rcsh1tancc to ignoring the udministrutivc rules process even for foe setting that the 

Agriculture Committee simply umcndcd out the fee setting responsibility or flexibility as purt of' 

the commission, The commissioners suid it may slow the process down, but frankly we cun live 

with it, It is not worth unothcr tight. It is not worth someone else breaking out within the bill. 

Thut's my assessment of what we did und so we took out those couple of words, 

REPRESENTATIVE MUELLER: I think Rep, Pietsch explained it extremely well. I don't know 

thnt the House Ag Committee hud u problem necessarily with what the structure of 2104 and 

fees, It all kind of cume buck to un event thut occurred the <lay bcfon.!, or a couple of days before 

where there was kind of a nasty fight up there in regard to udministrutive rules and whut they can 

and can't do and the kind of oversight they would like to keep. I think you know muybc there is u 

Jittlc bit of a change in the thoughts and feelings up there ubout that. I certainly appreciate the 

Seed Commission concern here, because if I understood it and looking through the testimony und 

remembering what I can from that time period when we looked at this, he is able to do some 

under current statute and law, but he can't do this other category, I mean for him to move 

forward, he would Uke to have aU that, the where with all to do all those seed. I think the other 

thing too is we think and I don't want to put words in my fellow Ag committee members mouths, 

but we thought it was a good bill and we did not want to sec t.he bill get killed because of that 

factor and that is why we pulled that out of there, 

SENA TOR WANZEK: I sense that its' not, you know I've only talked to seed commissioner and 

we had a chance to talk to any of the seed commission members, 

REPRESENTATIVE MUELLER: I don't know have any of you had a chance to talk to any 

members, but I sense the same thing that you guys have. It's not worth the battle, I was trying to 
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undcrstund whut, you know, whut most of these members the mujority of these members urc our 

seed growers, I mcun they urc setting fees that there goinu to puy, thought thut wus u pretty good 

check und buluncc I mcun. We think thut no one would especially those who nrc going to pay 

would forgive out of alignment uses like, I don't sec any rcnson to push the issue. Muybc your 

usking the members why did you come here and I thought it would be worth some discussion. I 

don't sec anybody thut's really bent nut of shape or doing what you did, Aguin, i I' Senator 

Frcborg was hero he wouldn't be very, I ought to meet because they give in to cHsy, but for 

Senator Nichols. 

SENATOR NICHOLS: Perhaps, it is best ut this time to keep the important parts of this bill 

together and go uhcud und stay with the amendments the House mudc und then muybc in two 

ycurs from now and things arc looking right it would be a good time to make thut change, 

Because there were a lot of changes in the bill. 

REPRESENTATIVE MUELLER: I guess I know as I suy muybc the thought process up there on 

the floor has changed, but I certainly wouldn't count on that. And I think the other issue us I read 

through the testimony, and even Commissioners Burschs' response to the change, you know he 

wasn't particular happy, but if I read that correctly he thuught maybe going along with Senator 

Nichols he could live with it for another two years and maybe we could come back and fix it 

another time. 

REPRESENTATIVE JOHNSON: I think just to agree with the others have said here that we had 

a good hearing and we worked this bi11 for sometime and sat on it for sometime over in the 

House Ag, and I just got a sense for different parts of Chamber up there and I think rather than 

loose the whole bill, that's why we dld what we did with it here to get it to pass through our 

Chambers. 
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SENATOR WANZEK: J thlnk thorc ls wlthln the Lcglslutivc body some urc very purochiul 

protective interest. You know we ulwuyi.; get bent out of shupc when we know there is no 

udministrutJvo rulos und thinkjng thut we're loslng some control their. I cun upprcclntc whnt your 

saying, We hud Home of those concerns in our side, Bui f guess muybc we hnd ulrcudy urgucd 

thut those budgets go before the Appropriutions every ycur, they urc being set by farmers who urc 

going to puy fees, They just seem like there is so muny checks and balunccs, but I agnin, I think 

I 'rn given. I wish it wus just this cusy in education, lets' put it thut wny. So I guess muybc. Is 

Senator Erbclc in, do you have uny strong feelings on this. 

SENATOR ERBELB: I um rcudy to mnkc u motion, 

SENATOR ERBRLE: I motion thut we ucccdc to the House amendment. 

SENATOR NICHOLS, seconded the motion. 

SENATOR WANZEK: We've got a motion by the Senators to accede to the House umcndmcnts. 

Motion made by Senator Erbelc and seconded by Senator Nichols. 

Roll call vote: 6 Yeas, 0 No, 0 Absent 

Conference Committee Adjourned. 
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Senate t{~/U. . Ckt.1.-/eu,a !J.R.... Comrnlllecl 

0 Subcommittee on ______________________ _ 

or 
~ Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By (t f., / Seconded 
~--4-•~ _e_f-t_J._~_L_;_~ __ ey 

,,_ 
Senators Yes No Senaton Yet No 
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Total (Yes) _:_ ___ LQ ____ No _____ c_~ _____ _ 

Absent 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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House amendments on SJ page 1100 and place SB 2104 on the Seventh order. 
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Mr. Chairman and members of the Committee, thank you for the opportunity 
to present testimony on SB 2104 on behalf of the State Seed Commission. I will 
walk through the changes to Chapter 4-09 of Century Code (wllich governs the 
State Seed Department), proposed In this bill and requested by the Commission. 

Most of the changes offered In SB 2104 are Intended to bring the Department 
Into compliance with federal law or create consistency in language governing 
department operations. I wlll point out and explain each of these and other 
proposed changes to 4-09, Including a couple discovered after filing of the bill. 

Section 1: 

1. Clarifies the definition of person, Section 4-09-15, which provides exemptions 
to the chapter, refers only to a "farmer", I am advised that this change is not 
necessary. since the 11ordlnary meaning" of farmer prevails in legal terms, if not 
defined In the chapter, 

Section 2: 

1. Names the Associate Dean and Director of the Experiment Station as a voting 
member of the Commission, There are two reasons for the change: 

- Language Is outdated. Dean of the College of Agriculture Is now the 
Vice President for Agriculture. The Seed Commission believes that the 
Director of Experiment Station Is the most logical representative to the 
Commission from NDSU. and should be accorded a vote In 
Commission actions. 

- Creates an odd-numbered voting group for Commission business. 

2. Eliminates the legal requirement that the commission meetings be held dudng 
November and June. While the group meets 3-4 times during the year, defining 
which months are mandatory creates some potential legal problems If schedules 
prohibit meeting on a particular month. (example: June 2000 flood In Fargo) 



Section 3: 

1. Brings NDCC In to compliance with federal law by bringing ND code "up to 
date" with amendments to Federal Seed Act. The current language only refers to 
the Act as of the date Implemented, This Is housekeeping that should occur 
when any major changes to federal law take place I since only tax code can be 
prospectively implemented. 

Howeverl we mUtit ask for a change in the bill as currently written. Tne chango 
should read: 

"as of July 11 20011 except if the commlssir.)ner, l>y rule, establishes 
tolerances that meet or exceed Federal Seed Act toleranc1:'s," 

As currontly written, the changes are redundant and would force the Seed 
Department to write and Implement emergency rules tl1at mirror the Federal 
Seed Act. The language above would not require rules to be written covering the 
Federal Seed Act, only to comply with the minimums established under the Act. 

I have included all amendments to SB 2104 as an attachment to testimony. 

Section 4: 

1. This change is a continuation of consistency sougt1t in SB 2103. This change 
merely applies the same language in current law to the fee-setting authority of 
the Seed Commission In 4-09-08, which reads: 

11The commissioner, with the approval of the seed commission I shall 
establish and charge fees for laboratory tests and services. 11 

In addition, Chapter 28-32~01 (paragraph 11.c) exempts state agencies from 
rulemaklng requirements in regard to "establishing specific prices to be charged 
for particular goods or services sold by an agency". 

Section 5: 

1. The addition of the term "annual'\ and the removal of the last sentence in the 
section, creates consistency in code language and Department policy. 

The requirement for filing reports on a quarterly basis was removed from 
NDCC ln the 1991 or 1993 session. The Department has operated on a 
policy of annual statements since that time, and felt that updating the 
language to more accurately reflect operations is appropriate while making 
other changes to the language In 4-09. 



Section 6: 

1. The removal of the term "Inspected" (line 25, page 4; line 2 and line 17. page 
5) Is intended to avoid potential problems related to an expanded list of services 
provided by the department. 

As quality assurance and Identity preservation inspections unrelated to 
certification programs are developed, inclusion of tho term '•inspected" nwy 
technically prohibit the use of the term in promoting seed or products which have 
complied with the service standards. 

These changes simply remove the prohibition of using the word "inspected" for 
any other purpose than certification, while still allowing the commissioner the 
flexibility to apply labelst Including the term "lnspActed" to products inspected by 
the department. 

Another change should also be made to this section for the purpose of providing 
some consistency In language. Paragraph 6 (line 6, page 5) should read: 

"The Commissioner, with the~proval o(the_,Secd Commiss1on_, __ shall 
aestablish an , , . , .. " 

The change should be self~explanatory given previous discussion on SB 2103 
and SB 2104, 

Section 8: 

1. This Is the same update to federal law as in Section 3, and as applied to the 
Plant Variety Protection Act. 

I will point out that the language changes In relation to the Federal Seed Act in 
Section 3 and Section 8 are under advice of the Attorney Generals office, 

Section 9: 

1. These changes are simply a continuation to changes in reference to fee 
schedules as outlined In Section 4, and In SB 2103. 

The changes outlined In SB 2104 will bring much of the language governing 
the Department Into a more consistent and compliant form. The remaining 
changes are intended to also provide consistency and c0mmon-sense 
Improvements in the Seed Commlssion 1s responsibility as outlined in Century 
Code, 

I ask for the Committee's support for SB 2104. and will answer any questions 
you have on the bill. 



Amendments to SB 2104 

Page 1, line 7: 

After the word 11indlvldual 11
, remove tha word "farmer'' from tho definition 

section. 

(The Attorney General's office advises that the addition of the word is 
unnecee-Cl~ry.) 

Page 3, line 2: 

Insert a (.) after the word 11tolerances 11. 

Remove the term 11
Qi of J,-ly 11 ~OO:t. 11

• 

{Attorney General advises that this correction removes the redundancy of 
the language, and negates the Inevitable requirement of the original 
l,•i.mguage In forcing the Department to file emergency rules associated 
with the Federal Seed Act.) 

Page 3, line 28: 

Overstrike the term; 

"iiaoR i.&a,&R-1Qnt r,;11.1st bi l&er:1laiQ tg iRQW t~i Au~b9r gf ~-ct:l <wla.s of 
ggntalnera referFi<J tQ In &Qc.tioA 4 og 14, 3, 11 

(The language ls unnecessary with the changes made in 4-09-14.3,) 

Page 5, line 6; 

After #6.1 Insert the words; 

"The commissioner, with the approval of the seed commission, shall" 

(Provides consistency throughout Chapter 4 in regard to fees.) 
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Chairman Wanzek and members of the Agriculture Committee, I am David Nelson from 

the Agriculture Department Plant Services Division. I am here today in support of SB 2104, 

with a suggested amendment. This bill allows the State Seed Commissioner to establish, by rule, 

tolerances used in detennining correctness und accuracy in labeling seed that meet or exceed 

Federal Seed Act tolerances for noxious weeds. 

Noxious weeds are a serious threat to the productivity of agricultural lands in North 

Dakota, One only needs to comiider the losses attributed to lea(y spurge to realize the impact of 

noxious weeds in the state. 

A recently recognized threat to North Dnkota ls yellow sturthistle, which was added to 

the noxious weed list in t 999 through rulemnking and to the prohibited noxious weed seed list 

during the previous legislative session, Since then there hnve been several instances where seed 

that was contaminated with yellow sturthlstle wns used in CRP plantings und resulted in 

infestations, Thanks to the concern and actions of the nffected landowners und the county weed 

officers, these infestations were recognized nnd actions tnken to eliminate the weeds. 



Currently Chapter 4-09-13 relies on Federal Seed Act tolerances in detennining 

correctness and accuracy in labeling seed. With respect to CRP seed offered for sale in North 

Dakota that contained yellow starthistle seed, a labeling violation would not be recognized unless 

there were three or more yellow starthistle seeds per the sample size prescribed by the Federal 

Seed Act. We do not believe this provides sufficient protection to North Dakota. We suggest 

that the bill be amended so that for yellow starthistle, the tolerance used in detem1ining 

correctness and accuracy in labeling would be zero and that this provision be declared nn 

emergency measure. 

We also suggest that the bi11 wording be changed to clarify that the intent of SB 2401 is 

that the state seed commissioner may establish, by nlle, tolerances that arc 'more strict' than the 

Federal Seed Act tolerances. The current bill language states that the commissioner may 

establish tolerances that 'meet or exceed' Federal Seed Act tolerances. 

Chairman Wanzek and committee members, I urge a do puss on SB 2104 with a 

provision to establish a zero tolerance for yellow starthistle, I would be happy to answer any 

questions you may have. 



Fifty-seventh 
Legislative Assembly 
of North Dakota 

t10~ 
PROPOSED AMENDMENT TO SENATE BILL N~e-r-

SECTION 3, AMENDMENT. Section 4-09-13 of the North Dakota Century Code Is 
amended and reenacted as follows: 

4•09-13. Tolerances. The tolerances used in determining correctness and accuracy In 
labeling seed as described In this chapt.er must be those toleranc.us used under the 
Federal Seed Act of August 9, 19391 and subsequent amendments #:loroto as of July 1, 
2001, except tl]_at the tolerance for yellow starthlstle shall be zero and the commissioner 
may. by rule, establish tolerances that are more strict the Federal Seed Act tolerance~ 

SECTION 10. Section 3 of this Act Is declared to be an emergency measure. 



Background 

Yellow starthistlc, native to 
Mediterranenn areas, prob
ably first cnme to North 
America in contaminated a1-
folfo or other crop seed. YL•I* 
low stc1rthistll1 Sl'l1ds Wl'rt' 

found in adobe brick in Cc11i
for11i<1 bt1ginning in tlw l1c1t'ly 
18001s. There are severnl 
enrly records of yellow 
starthiE,tJe from University 
p1ant collections in Californin 
from the mid nnd late ·1800's. 
Pirst reports of yellow 
starthistle in the Pacific 
Northwest nre from Wnlln 
Wnlla, Washington around 
tlH~ turn of the century. Infes
tations f;irc currently reported 
to be more than 10 million 
nc:res in Cnli(ornin, :\00,0ll0 in 
ldnho, and 150,000 tll'l'l'S ench 
in Oregon nnd W,rnhington. 
Yellow stnrthistlc contitHll'H 
to invadl' new nrl!,18 i.lt rntes 
up to severnl thous,HH.is of 
ncres per yenr within tlwse 
stntes. 

ldentlflcatlon 

Yellow sltll'thislll1 is ,1 gt't,yish~ 
gn1l'll nnnunl pl,rnt with n 
vlgm·ouH ond qukk-grnwing 

' l / 

\ I ( 

Yellow starthistle 
Centaurea solstitialis 

ta prnol. It prod Ul'l'S bright 
yellow flowers with sh,trp 
spines surrounding tlw 
flowcrheads. Y~·l low 
stnrthistle l11i.1Y grow to 
heights of only a fl1w inches 
to more than three feet. Ma
ture plnnls i.HP rigid, spn1 nd-
1ng ,rnd branching from the 
bnsL'. Both stPms und lenVl'S 
nrc tovered with pubescent 
!rnirs thnl give them llw grny-
1sh-green appearnnce. Sll,ms 
mny nppenr fl<1tte1wd be
ca use the bnses of ll'i.1 Vl'S 

sonwtimes cxtt1 nd pnsl the 
nodes, The deeply~lobed 
bascil lenvcs nre typically two 
to three inches long. U ppl1r 

lt•cl\'l'S cll'l' shortl'I' ,1nd dl'l' 

t1111·row ,111d shil rply poinlt>d. 

Biology tlnd Ecology 

YL1llow starthistle rq.1roduces 
only by st 1t!d, A singlt1 lnrgt• 
pl1111t L\m produn• m, m1rny ,ls 
150,000 set1ds undt.~t· itil111l 
conditions, but thl' number of 
St.•eds rwr plant cnn VtHV 

gren ti y. DL1 pend i ng u po;1 
phrnt dl'nsity c1nd on predpi~ 
tn liDn during the growing 
sec1son, sped prod urlion nrny 
be 5,000 to 21,500 sel1ds per 
square yard. 

,, 
I 



Ye How starthistle prod uccs 
two different types of seed, 
one ..vith pclrnchute-Jike 
plumes nnd rinother without 
plumes. Most nm plumed 
nnd disperse nt maturity. 
Plumeless sci~ds stay in the 
sccdhcod, nnd disperse in the 
foll and winter. Most yellow 
stnrthistle seeds that reach 
the soil foll within 2 feet of the 
parent plant. This tends to 
result inn slow invnsion front 
in locnl nrens. Birds, other 
aninrnls, wind nnd vchides 
m,,y nil contribute to long
distance dispenml. /\ major
ity of seeds mny survive dis
p~rsal to be nvailable forger
mination in the foll. 

Ring-neck phcnsant!;, quoit, 
nnd finches art' reported to 
frcd on }'l1llow sttirthistlc 
seed. Finches tend to shell 
seeds, ltMving most of the 
consumed st~ed non-vinblc. 
Qunil nnd plwnsnnts conM 
sume whole Sl1eds which 
nrny occ,H-,lorMily bti pilssed 

- In a yl,1bll• form, 

Yl'llow stt1rthistltt g(•rmi
nall1S and gro\.vs mon• ritp
idly lhtrn m1rny of its n1111-
pditors undl'r .i varidy 11f 
conditions. J\t (JH'f,' witl, no 
moistun• slrt•ss, plunwd 
Sl't•ds initi,,t1.• gl'rmini1tion 
within 16 hours. S1.1vl•11ty
five perl'L1 nt of plumed Sl~~d 

ca n g l' r m i n 1, l t' w i t h i n 4 8 
hours. Plunwll•ss yellow 
stnrthistle Sl'L'd g1.1rmin,1tion 
wns lower than plumed seed 
gl'rminalion in ,1 rest.'iHCh 
study. Dry or saline soil con
ditions reduce yellow 
stnrthistle germinntion. 
Rapid gL'rmindtion and root 
growth give yellow 
stnrthistle thL1 nbility to or~ 
cupy n site by cc1pturing and 
utilizing resources rnore 
quickly than otlwr1 compel~ 
ing species. 

NPnrly nil SL'l'd is viable nt 
mnturity, nnd H)c½1 of the 
seed can remnin dormnnt for 
as long ,ts 10 yenrs. Set1d 
banks in henvily infested nr
ens arc n smnll proportion of 
totnl seed prod udion, and 
most of these seeds nrc the 
plumeless type. Dormnnt 
seed in or on the soil create 
problems for lnnd manngerf:i 
because they nllow yellow 
stnrthistlc to reL1stnblish nt 
sites n fter herbicide trea tu 
ments. 

Plant Growth 

Yellow stn1·thistle usunlly 
germinnh.iH i.l1'd grows in the 
foll following pn'dpltt1Uon. 

If st'l 1ds,H't' prt'Sl'lll, Sl'l 1dli11g 
numlwrs incn•ast• tmlil soil 
ll1Pii.;tun· dlld /or soil lt•rn
p<.1r'i1lur'l·s bt•conw lirnitirll' ,, 
Set•d Ii ng populations tnd y 
n•.ich dt 1 nsilit•s of ~r;(l() 

pl,rnts pt'I' Sljll<ll'l' toot. J,'r·( JS( 

h1.•d\'ing somdit1H's rl'dttl'l'" 

pupulc1tiun dl•nsitv. St•t•d
lings ct111 L'llwrg~· in tht• 
spring and l'ompll'tl' I IH·i r 
lift, rvclt• in llw s,mw yl 1t1r or , I 

cuntinut• into till' 1wxt gruw
ing st•,\son, dqwnding upon 
growing conditions. 

As addilionnl lt•11VL's t'tnL'T'gt• 
from the bi1Sl' of SL't1dling 
plnnts, n rosdlt1 is fnrnwd. 
Rosdlt•s often hll Vt! f> lo IS 
lenvcs which r11ngt1 up lo 
eight inclws in ll'nµ,th. The 
rost1 tle's spring gnl\Nth 
stage nppenrs to be i.1 diffi
cult tinw for yc•llow 
stnrthistlc. Sl1lid1ings 111ld rn
sdtes nre sL•nsitive to cum
petition for light, \Vt1tL~r1 nu
trients, nnd spnce t1nd nrc 
subjl!d to high mortality 
when stress conditions prl'
vnll. 

Flow1.'r stn I ks L1111crgL) from 
the n•n tl1t' of llw rosd tt•s tl tH.I 
grow to lwiµhts up to J f(•L·t 
in kk~11l conditions, but m<lY 
lw only 1, ft 1W inclws in lim
iting sit.untions. Flowtf'ing 
occur_s as l'tlrly ,ls ltllc spri"g, 
nnd tlo\VL't' production cnn 
continue into Sepll1mlwr. 

In tlw f11II, Vl1llow stiHthbtlL 1 

pl,H1ls losL; t lwir ll'tH'l'S ,ltll.f 
dry to 1\ silVl't'-gn1y skl'IL1lon 
with rnltony whitL' ll1 t·mi1MI 
Sl1l1d he,,d s, wh kh ,ll'l' dis• 
tlnrth•L1 in 11p~Wtll'1ltll'l', 

) 

) 



Impacts 

Yellow sli1rthistll' inv(Hll'r 
disturbed sites t111t.l r,1ngl'
lc1 nds th rou gho11 I t lw WL1slt•n1 
U nitcd Stntt•s, The mrn;t sus
ceptible rangelands nre those 
with det'p soils, south slo~ws, 
nnd 12 to 25 inches of wintl'r 
prt'L'i pih1 Hon. Yellow 
stnrthistlL1 favors sitL1s nntu
rally supporting perennit1I 
grnsses, primnrily bluebtinch 
whentgrnss, Idaho foscue, 
nnd Snndberi.f s btuegrnss. It 
does not compete well in 
dest1rt shrub communities, 
but does invnLfo disturbed 
desert nreas. 

Yellow stnrthistll1's succt1ss is 
directly rclntcd lo its qukk 
germinntion nnd ~rowth nnd 
its nbilHy to cc1pture moisture 
nnd nutrients. St1t1d lings tt1nd 
to grow mort• rnpidly thnn 
most ~wt·cnniu I Arnss set1d
linw.;, whkh ran IL1,ld to poor 
grnss stnnd t•stnblishnwnt, 
Vigorous stnnds of perennial 
grnHs llmll hw,rnlon by yd
low stnrthlstle. 

I 11 ,·1mgl'ln nds with d t't1p solls 
domi1Mtl'd by nnnunl Hpl'· 
r i l's , l h l' ,. o o l s o f y L' I I u \, · 
Ht,lrlhiHtlt., grow dl1t.'p ,rnd 
t1vold direct l'ompPtllion. In 
sud1 dt'Cllll\sta11n1s, yellow 

<,li1rthi:-itlt• r,lll ronw 1t1 domi
ll1llt• tlw silt•. lknsilil·.., ,it 

such sitt•s ci1n i1dlt1t•11n• 
lllll\'L'llH'lll llt' liVL"·,l!ll'" dlld 

wild lift•. 

'foxldty 

I nrid t'l)I.., 1 )f IH )!'St'.., lwi ng pi ii
'it >J1t•d by yl'llow st.1 rt his I It• 
hdV(' bct•n documt.•ntt•d. ( H
ien rnllcd dwwing dist.><1SL', 
tlw inability to <.'tll or drink is 
oftt•n llw first sign ()f yt'l!ow 
sltll'thistle poisoning in 
horse~. I lorses must l'ill <111 

i11nount c1hout cqunl to tlwir 
body Wl'ight bdorl' l'Vidt1 tH.'l.' 

of poiso11ing b~cot11L'S ,1pp,1r
t11)t, n nd signs of poisoning 
may not nppt.'ilr (or sc1Vl't'1il 

Wl!l~ks nft1..1r eating ytillow 
i~bHthislle. Tlw symptoms, 
which nH1y indudl' lrt•mbling 
n11tl stiff1wss1 rl'sult from (Wt'·· 

n'ltl nL1nl brn in da m<1ge rc1ust1d 
by YL1llow slnrthistll1

, nnd af
ft•clcd horses usunllv do not 

Management 

I_ 'r~1ve11 U .. un 

, 

Slopping or rt>d ud ng Sl'L'd 

produrtion within existing 
infl1slnlions, restrictin~ 
movl1ml1 nl of SL'l1d from in
fl'stPd to non-infl'stl1d nrt1ns 
n1,d nrninlr1i11ing henllhy, 
('OnlJWtiliVl' vq .. wt,1tion Lll'l1 11ll 
nwthods of v11lut1 in pn.1VL1nl· 
ing tlw l'Xpansion or l'Slob
lishnwnt of vl'llow slMthisllt1 

sl,lllds, 

WhL1 t'l'Vl1 1' pt'ttdkal, stn,lll 
outlying i11ft1st,1tlons should 

ht• pn'Vl'llll•d Imm Sl'l 1ding. 
( )n t•,isting inft•sti1tio11s nut 
,c;ubjl1l'l tu inlt'nsivl' control 
llll'1hlll't's, hiolugiL·,d n>ntrul 
dgt>nts i1n• 11vi1il11bl1..• whkll 
prt1 Vl 1llt ur n·d uce st•t•d pro
d ul'liun. 1-'ivt• i,11rh ,lgl'llh ill'l' 
i1v,1ilc1lill', thrl't' Wt'l'\'ils !---ipl'

cit", ( H,111,•,:11.,;f t'/'11/ls ori1•11/11/i~, 
/ . II ..; ( 1 ' II c , ) 1 II _,; U j I/ () ..; II ,; 1 l 11 d 
1 .11,. i 11 ":, ( 11 ,. , // '.i > , 111 d t w u n i l .. ., , 
(l/n111J1or11 .,;iJ'111111s,·1 111 i111d 

Cl1111·/ort'lli11 1111st r11/is), in tlw 
l\il'ifk NPrtlnvL1st. 

Movt•nwnt of yl'llow 
~LHthisllt• Sl't•d into 
uninft•slt•d t11·{_1t1s may b1..• lirn
il1..1d by such ndio11 dS clt1illl· 

ing Vt•hi,:lvs tltH.1 purging i111i-

tnt1 Is moving from infl'stl'd to 
IHHl -i 11 ft•stt•d n n•n1-;, Movl' .. 
11wn I of .my com mod itiL•s, in
cluding h<1y, grnin, or St'L'd 
should tllso bl' t◄ nrl'fully 
muniturt1 d, Sl1 L•d Ci111 be 
lt1sll'd for till' pt'l'SL1nrt• of YL'I• 
low slnrlhistlL• Sl't:d. l<oml
sidl's lht·oughout the l'11dfk 
Norl h 'vVL1st Mt! opt•n lo in Vi\

sion by yL1llow stt1rthistlt1 1 

t\tKl lhl.'Y t1l'l'd continuous nt
ll!nlion so lhnt new inftistn~ 
lions i.1l'l' dL1lL1ded n 11d con· 
lrollL•d. 

l'rnpL'I' grnzing m,rn,Jgl'menl 
is ess1..!ntinl in prev1..,nti11g yel· 
low stnrthi~tll1 invnsio11 by 
nh1 i n t n i n i n g h L' n I t h y n n d 
compl'titive VL1gL1tHtion. Uti
li:1.,,tion uf ilt'1H1nls should 
usu,,ltv lw limitL•d lo nhottt 

J 

:,(l'l, Sl',1Sllt1S uf gl't)Zin~ L'ill) 

bL1 (tltl1rt1d, .,nd livL1stork rin, 
ht• l'Plillt•d '-,() thi1l p1 1!'t•1rni.il 

pltllll.-. l'dll n'l'O\'t't' lwf(Ht' 
gr,lt'.i ng, 



Effective management of ex
isting infost~tions involves 
reducing t,1H.1 mnintaining 
yellow stnrthistle denHities to 
acceptable levels with cost
effective techniques. This or
dinarily will involve tlw inll\~ 
grntion of herbicide lrPn t
ments, grnzing mntrngement, 
cuHivation and Sl1eding and 
regular monitoring of in
fested <1reas. Resenrch sup
porting such control is under
way at East<?rn Oregon Stntt\ 
College, the University of 
Idnho, Oregon Stilte Univer
sity, and the University of 
CnJifornitt ot Dnvis. Soml1 

current litl'rnture rl1ports nrt' 
given in tlw rt1ferenre section. 

Prt1vt1nting invnsion nnd es
tn bl ishmen t of yellow 
slnrthi~;lle is the most dl1sir
able course of ndion for lnnd 
owners n nd mn11ngt1rn. Sul'• 
Cl'S~,ful mnnngt1m1.mt of yel
low sltulhistle, once it is es
ln hlislwd, requires n long
ll't'm commitment, nnd tolill 
L'l'iH:I it'tllion is not ofl1.1n ,, l'l'· 

nlistir gonl. 

Hl,1./l' ,/ 

Rcfcren~es: 

Borman, M.M., \,V, C. 
K nI L' g l' r, 11 n d I ) . E . 
Johnson. Jl)lJI. 1-:ffl1rh ()f 
l'stablislwd ~wn•nni.11 
grnsst•s on yil'lds of ,,sso
ci al t•d annual WL'L1 ds. 
Jounlill of I~angL' M,magl'· 
ment 44:(4), ) 18-322. 

L11rson, L. nnd M. Mdnnis. 
1989c1. Rt•sponst1 of yl'llow 
stnrthistlt• and gr<1ss bio
mass to grass, piclt>rnm, 
,1nd fertilizer combinil-
t ' )"S W1111Li Tech 3:497-10 I,, ,._, 

.500, 

Larson, L. and M. Mcinnis. 
1989b. lmp,1ct of grnss 
sL'L1dings on l'St,1blish
nwnt nnd density of dif
(uSL' knnpwt1l1d and Yl'l
low stnrlhistll•, North
Wl'Sl Science 62: 162-l 6h. 

Shl'IL'Y, It n nd L. Ln rson, 
1994,1. Observc1tion: com
p1H,1 t ivl1 lifL1-hisloril1S of 
dw11 lg rn ss and )"l' 11 uw 
st,uthblle. J. Rnngc Mnn
t1gl', 47:4:i0-456, 

Slwlcy, R. nnd L. Luson. 
'1994b. Compnrntive 
growth nnd inlL1l'IL1renn' 
lwt,vcen clwi'ilgrnss and 
Vl'llow sli1rthistll' Sl'l1d~ 
iin~s. .I. Rnn~l' Mnnngl'. 
47:470-474, 

Slwlt1y1 R, L. I ,i\l'son, ,rnd IJ. 
Johnson. ltJ91 Cl11·mln,1-
t 1011 n nd root d ~' rnm1 ics of 
r<1 ngl' \Vt't1ds ,1 IHI forc1~-W 
spl'cit•s. Wt1l 1d 'l't.•rh. 
7:214-2~7. 

Tlwmsl'll, C. D., \,\f. 1\. \,ViJl
i,1ms, M. It Cl1ot)~t•, VY. B. ( 
I h•11rv, F. L. Bl•II, ,rnd R. S. 
Knight. I lJ8(). tvLrn,igi ng 
y L' 11 o w ~ Li r t h i st I { • o n 
r,ll)lll1lcl1H.l. CalifurnL, 1\\~-,., l 

rinill11rv. 41:(~),.J-7. 



MOUNTRAIL COUNTY WEED CONTROL 
JIM HENNESSY, WEED OFFICER 

PO Box 40 
STANLEY, NO 58 784 
(70 I) 628-2835 

FAX: (70 I) 628·2 735 

Testimoqy of Jim Hennessy - _;weed Officer 
Mountrail ·County· Weed Control Board 

Senate Bill 2104 
Jan 25, 2001 

9:00 AM 
Senate Committee Hearing 

,:H,tjHMJ.N ~tr Chairman and members of the comn1ittee, My name is Jim Hennessy. I am the 
e,u~ HoUJMO~. • • I 

5r-'NL£Y, No W ced Officer for Mountrail County Weed Control. I am here to testify Jn support 
V1ct:-CH"4"MAH of SB 2104. 
KLLLY HN-4SON, 

Sf~Lrf, NO 

sccHr:rAAV Mountrail County Weed Control is actively involved in the control of Noxious 
NP.:ll. 8-"'l't!L.&ON, , , , 

r-MsHMJ.., Mo Weeds and New & Invasive weeds m Mountrail County. This past summer the 
t1,u:cro" introduction of YelJow StarthistJe on a large scale has posed a threat to grasslands 
-:-"/l(Y uPUN~o in the Mountrail County, with 650 acres infested. ( See attached) 

°'"' 
~- No'"°H,, · Mountrail County presentJy has 53,000 acres enrolled in CRP Contracts, while the 

State of North Dakota has 3 .16 million acres enrolled (See Attached), With the 
continued signups for CRP ·acres in the state and the need for seed, poses the threat 
of further infestations if contaminated seed is used. The present tolerance allows 
for infestations, of a highly invasive weed, to increase state wide as a leader in the 
number of CRP acrer;, 

Under the present budget for Noxious Weeds, the New and Invasive Weed survey 
allows for a 75% cost share on all newly invasive weeds which pose a threat to the 
state. Under these tolerances it puts the State's Noxious Weed budget into a no 
win situation which affects the tax payers of this state. 

In the Western State of California, Washington,Oregon and Idaho the Yellow 
Starthistle Invasion has left the states working on containing these weeds and 
unable to completely control the eradication of the invasive weeds such as Yellow 
Starthistle, California alone has over 8 million acres of Yellow Starthistle. 
Furthermore due to demand of CRP grass seed demands, seed has been imported 



from Argentina which also has ex.tensive Yellow Starthistle acres infested. 

The infestation of Yellow Starthistle, which is a Prohibited Noxious Weed, has hit 
the State of North Dakota first in Kidder County then Williams County in smaller 
tracts. This past summer the infestations of Yellow Starthistic in Mountrail, 
Ransom and La Moure counties has reinforced the need for tighter tolerances for 
the Prohibited Noxious Weeds (See Attached). 

As a concern w0 ed control officer I ask myself what will be done to rectify the 
probJem in Mountrail County, or will there be any enforcement action taken now on 
this infestation or future cases? Will this be prevented in the foture? 

As weed control officer for Mountrail County, I recommend the support for this 
senate bill 2104 to help stop the spread of Noxious Weed Invaders in North 
Dakota. 

Thank you for your consideration f 

Jim Hennessy 
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CRP Acreage, Septeml::9r 2000, and October 2000 Rental Payments 1/ 

STA':'E NAME Acres Enrolled Number of Contracts 
iU..r\3AMA 456,584 8,944 
;i..us:-o. 29, ~84 58 
AR!:ONA )3 1 
A.~KA..'JSAS :44, 632 2,349 
CAL : :-"C RN IA 129,896 380 
c:t...:RADO 2,088,487 10,461 
CONUE:CTICUT 283 20 
D E:..::~:,lAR E 2,362 215 
FL~R:CA 06, %4 1,847 
GECRG:i:A 284,199 7,275 
AAWA::: 2 1 
IDAHO 79:,,545 4,639 
rr..t:~OIS ,n, 219 41,626 
:m; :A..."JA 270,869 15,552 
!CWA 1,598,828 57,677 
KANSAS 2,520,238 32,063 
~7 JC :{"l 268,573 8,045 
Lct::s::::AMA 18:,685 2,230 
MA::ra 24,350 764 
~.AR ·~~"TD 34,449 2,502 
MASSACHUSETTS 91. 16 
MIC:~:GAN 274,200 9,634 
M:mrasOTA 1,458,280 33,658 
~Iss:sSIPPI 790,747 H, 307 
M:i:SSCURI 1,425,914 25,077 
MCN":'ANA 3,2::!7,590 16,132 
NEE?.ASKA 1,048,049 15,845 
~+rl~A. 1=· .,_ l 
NEW HAMPSHIRE 19: 12 
~,,t JERSEY 2,057 104 
N"E•fi ~ICO 5$12,334 2,570 
N'EW 0:CRK 53,797 1,787 
NCF.':'H CAROLINA 94,515 5,006 
~C ?. ".:":-! DAKOTA 3,lSJ,759 29,416 
OH:::: 290,308 12,672 
OlC..AHCMA 996,906 8 , l.2 G 
CRE:~N 4:7,239 2,037 
?E!ms-r:NANIA G6,113 2,078 
?tTE:R':O RICO 6011 18 
SCt":"H CAROLINA 203,018 7,380 
S C t, "":1-1 DAKOTA 1,328,087 16,611 
':'E!-T!-T'E:SSEE :l3l, 721 6,252 
T"E:(AS 3,898,136 22,478 
r..rrAH 19$1, 531 961 
•TE:?-~ONT 3:;: 6 24 
0 /IF.'J:~tIA 44 / 147 l 1893 
WAEH:NGTON l,O82,8G3 7,543 
WES': VIRGIN!A 994 40 
w:s::-:NSIN 59;: 1 956 23,552 
:.rfCM:~G 277,822 976 

~tA':'::::NAL TOTAL: 31,438,441 462,855 

• I _, Approximate because of incomplete concinuous signup data. 

Summary of Total CRP Contracts in Mountrail 

-:= ~al Number of CR!? Cont.t'a(::ts: 
:~:al Acres Accepted: 
!:~al Producers with Shares: 

County: 

469 
53,113.3 

643 



Prohibit~ 

NORTH DAKOTA 
Noxious-Weed Seeds 

2000 

Bindweed, field or Creeping Jenny Convolvulus arvensis 

Cress, hoary Cardaria draba 
Lepidium repens (syn.) 
Cardaria pubescens 

Hemp Cannabis sutiva 

Knapweed, Russian Centaurea picris (syn.) 

Knapweed, spotted Centauren muculosa 

Sowthistle, pcrennfo.1 Sonchus arvensis 

Spurge, leafy Euphorbia esuJn 

Starthistle, YelJow Centaurea solstitialis 

Thistle, Canada Cirsi wn orvense 

Thistle, musk Cnrduus nutans 

Wonnwood, nbsinth Artemisia absinthium 

The sale of seed which contains uny of the prohibited noxious .. weed seeds is unlawful. 

Restricted 

Bindweed, hedge 

Dodder 

Oat. wild 

Convolvulus sepium 

Cuscuta spp., except cory li 

Avena fatua 

Agropyro11 repens 



I 

• 

NORTH DAKOTA· continued 
Noxious• Weed Seeds 

2000 

The label for B¥f'lcultuml or ve1&etable needs shall show the name und rate of occurrence per 
puWld of "ach kind of restricted no"lous-weed seeds present, If the restricted noxious-weed seeds 
are pre~nt: 

A, In seeds of grasses and small se,:Jcd legumes, in excess of thirteen seeds per 
pound.and 

B. In other agrJcultural seeds including the cereuls, olJ seed crops, millets, and S4.~ds 
of slmHar size, In excess of flvc seeds per pound. 

Percentage by weight of alJ weed seeds shalJ not exceed J percent. 

The mnximwn number of restricted noxious-weed seeds ullowed in a seed lot is 90 per pound . 

.. 100 -

'/ 



M<>UN1'RAIL COUN~ry WEED CONTROL 
JIM HENNESS\', WEED OfFICt:R 

PO Box 40 
STANLEY, ND 58 784 
<70 I) 628·2835 

FAX: (701) 628·27.35 

Testimony of Brian Hollinger, ChuJrman .. 
Mountrail County Weed Control Board 

Scnulc Bill 2104 
Jan 25, 2001 

9:00 AM 
Senate Committee Heuring 

D.Q/IRP or o.w.'-mau 

c.~ .. ~ Mr Chairman and members of the committee, My name is Brian Hollinger. I am 
:;~~oMOCftthe Chairman of the board for Mountrail County Wee<! Control. I am here to testify 
l/let:-CHAll'IM.414 in support of SB 2104. 
l<cU..1" ~l,OH, 

51:c:11t:1MY During the growing season of the year 2000, Mountrail County Weed Control was 
~!i~.::i:H· involved in a Prohibited Noxious Weed infestation of Yellow Starthistle on new 
D11r:~"' CRP Planting in Central Mountrail County. Upon followup of the infestation, 
~~~\o approximately 650 acres were contaminated with Yellow Starthistle. Seed samples CA. were sent to the state for analysis and found 3/lb(See Attached). Also after initial 
~ ~~ION, infestation the custom seeding outfit had transferred Yellow Starthistle to a second 

! 

producer CRP contract. 

Cost for controlling the infestation arc extensive for the first year and total as 
follows: $12,000 - Cht.~mical Cost, $1875 - Application Cost, and $2950 - clipping 
costs, this does not include scouting or monitoring and any future costs. 

Under the New & Invasive Weeds Reporting with the Dept of Agriculture; This biIJ 
would be subject to cost share at 75% by the Department. 
This would impose a substantial cost to the tax payers of this state. 

Presently the budget proposed for the Noxious weeds is approximately$] .4 million 
dollars and could be insufficient if further infestations were to occur across the state 
of North Dakota. 

Mountrail County Weed Control supports SB2 l 04 as ammended 
. Brian Hollinger, Chairman Mountrail County Weed Control 
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COMMISSIONER OF AORICUI.Tl:IU: 
ROCIER }Ol!NSON 

Junuury 1 S, 200 l 

Kl!n Bertsch, Seed CommisRioner 
North Dukotn Stutc Seed Depurtmcnt 
State University Stution 
P.O. Box 5257 
Fargo, North Dakota 58105 

Deur Ken: 

PHONE !70l)J2~-~2JI 
llWO) 242-7~35 

FAX 1701) )ZS .. J~<,7 

I recently spoke with Jim Hennessy, Mountrail County weeJ officer, regarding his concern about 
a situution thil past summer in his county with a CRP seed mix containing yellow stnrthistle. I 
shure his concern and believe we need to huve mechanisms to reduce the risk of introduction and 
establishment of yellow sturthistle und other new invasi \'e weeds. 

A brief chronology of the Mountrail County situation is as follows: 

Yellow starthistle wus reported on August 21 to the North Dakota Department of Agriculture by 
Denise Markle of the North Central Research Center from a sample submitted by a Mountrail 
County funner. Follow-up investigation by Ken Eraus. ~ODA and Jim Hennessy, Mountrail 
County weed officer showed about 340 acres infested with yellow starthistle at a rate of about 
100 plants per acre and another 400 acres infested at a rate of about 5 plants per acre. 
Subsequently, another field of approximately 160 acres was found infested at" rate of less than 
one yellow starthistle plant per acre. which presurnab ly arose from contamination of the NRCS 
planter. 

The grower had ubout-l0 pounds of leftover seed, a sample of which was sent to the NDSSD on 
August 24 for yellow starthistle analysis. Telephone conversations between ~TIDA and NDSSD 
described the seed source and distribution channel. The seed was labeled by Grassland \Vest out 
of Clarkston, Washington. It was purchased by UAP, \\'illiston, distributed to Plaza-Makoti 
Equity Elevator in Plaza nnd finally sold to the Mountrnil County funner. Photocopies of seed 
tags accompany this letter. The NDSSD analysis report showed 3 yellow starthistle seeds per 
pound. The report was sent to the NDDA and the ~lountrail County weed officer. 

During the week of August 28 the landowner and Mountrail County weed officer arranged for 
application of 1 quart of Clarity per acre on all infested acres. Clarity was selected because of its 
safety to legumes in the CRP stand. Some ureas were clipped during the second week of 



,, 

S"ptember becuuso yellow sturthistlc wus neurinij seed production stage. Control costs were 
upproximutcly us follows: Chemical - S 12,0001 Application - S l 875, Clipping • S29SO. This do1:s 
not include the cost of scouting or costs for scout in~ anJ control in future years. 

We believe yellow sturthistle poses u serious thrcu1 to North Dukotu amJ thut a major pathway for 
introductirm is ussociuted with imported seed mixes used in CRP und similar plantings. 
I request thut the State Seed Department investigate the scedlot involved in the Mountrail C0unty 
situation to determine appropriate actions under Chapter 4-09 and to communicate your 
dctcnninution to me us well us to the Mountrail County weed officer. Additionally I huvc asked 
my staff to work with your stuff as well us NRCS und others to develop means to mitigate the 
risks of noxious weeds associated with CRP seed. 

If you have any questions, please contnct Duve Nelson or Ken Eruas of my stuff at 800 2-'2· 
7535. Thunk you. 

son 
lture Commissioner 

RJ: dn 

Enc: Seed tugs 

cc: Jim Swanson 
Jim Hennessy 
Pnu I Genno I us 
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SEED Li\BORATOR~ REPORT 

DATI: RECUvtD 
II 09.:,.;ooo 

~ OAT£ COMPUTED 
:I Of• a · l O O 0 

SA,MPU tlO. 
2000]'/li 

,l117 • •·••I 
Ile 701•2Jl)•1214 

m, DltPT <>r ACI 

ATT'N I Kr.ti !RMS 

K.tND. I I ••• I' I: 

;I '/AJU ET'i, , . , .. , '111S 

!I SW REF' I.''' I 
IJ COPY S£U1' TO. 1 MOU'NTRAIL CGUllT'l EXT Ol'P'IC! 

a (Lt, SENT TO. : tro OEl'T ()F Ml 

'I 
1 
I 
I 
I 
.I 
11 Ii 00 & Ill.VO AVE 

~ISMARC~.uo 18506-0020 t • IHFORMAT:Ctf m nus l!OX PRC'llr:t:o ll'l' Sf:IICfP. I 

ANUIO • It LI unl111o1tu! to u11e the n•me o( ch11 St1t.11 llud 011partin1nt •J,· the nam, ut thB oCf l.:~11l L.:ir.M,itor/ fol' J<J 111u-t.,11n</ 

,Au1wu11 in <:OMecuon ·.i11:h t.hu report, except 1n the .:::.10 o~ R1quteu\l or c11rt1tieli /Jetd, 

, ti' TIIIS :JEl':D cs TO ae: $OLD tT MUST BE t..ABELED TO CCMPL'( WITH EXISTrna !ICRTII ON<OTA seEo t.,\il!l ,Vrt) R.t-:CJVt.11nc11r. 'l/lLF.,'JS 

SPF.CIFICAW.'/ t:<EMPT' FOR !ll/:EO t..ABELIIIO lNFORMI\TtON CfiNTTICT TI{! (11',\TE :m:o OEPMn-ratrr. 

TIIE ~TTER 'X I MIWIS THE TEST IS NOT COMPLETED OR WILL t{OT IIE CONPUc::-EO, 'IAA UTAL PIJIUT'( 'Jl.lARNm:ED B'f L,\Dr:LER. THE Allht.'lrl ts 
REPORT SHOWN BELOW rs ACCURATE Otn,'l FOR THJ:: SAMPLE R£CEIVED AT nu: :..)J30RATOR'(. WIICMi.'VER ~KtS US.I: )f' THID Wf'ORMA'rIOtl FOR 
LABELtttO Pt!RPOSZS ID OUAAAlITEIUNO TllAT nra SAMPLE tS REPRESEtrrAT!'/! Of' nu: LOT OF SEE:O FRCM WlHCll IT ilNl DRAWN' 

PURE SEED COMPONENTISI 
TA.LL FESCUE 

INTERMEDIATE WHORASS 

SWEET CLO'nR 

ALFALFA 

OTI<£R CROP SEED 
--------------~,INERT MATTER 

TOTAL OAAMS ,\NAL'iZEO, t4, 990 

OTIIER CROP SEED 

KENTUCKY BLIJEORASS IPoa pratens1s1 

,\LSil<E C"'-OVER 1Tr1folium hybr1duml 

jWEED SEED 

SMOOTH BRCME 1Bromus 1nerm1s llubsp. 1nerm1s1 

rN£RT MATTER: 

'i.EEO SEED 
'Ja.lium spp. 

~O:.mi' BRCME •Bromus :ec:oruml 

AMERICAN :;AAGONHE:AO Dracocephalum parv1florum1 

REDRCOT ?IOWEED Amaranthus retro{le:rus1 

JAPANESE 3R0"1E ,Bromus japon1cus1 
ANNUAL SC:.f'I'HlSTLE ISoncnus oleraceus/ 

'JERMnlATICN :;cruwrr >WW !H:f.D 

Pare. 
S.65\ ;( X :( 

D.JH ;( :< :< 
t8,l.8\ ;( :< :< 
H.LH :< X X 

0. 7 H r--·-------------------------
t o . n, c:::M-IB:rrs, 
0 . .;: 1\ 

ti/LB ~,ox! cus WEE OS ~/Lll 

-RUSS IAN i'!Cl"IIEf:C iAAyrls amarantho1des I-----------------------------------
,Ft ELD ORCMWELLRUSH 

Ptrn. IT'i 

RULES i'OLLOWED lJNLESS NO'l'ED HEREi ___________ __.• SIGl<ATTJ><, &-:~~#~# 
Tot:al Amount Billed 1 $56. 00 
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Mr. Chuimmn and rn~mbcrs of tlw committee, my name is John Leppert. I am a noxious 

weeds spcciulist in the Plant Industries division of the North Dakotn Department or Agriculture. I 

support the provision of SB 2104 that would allow the State Seed Commissioner to establish. by 

rule, tolerunces used in dctcm1ining correctness and accuracy in labeling scet.! that meets or 

exceeds Federal Seed Act tolerances for noxious weeds. 

The provisions of S82 l 04 dealing with tolerances used in determining correctness und 

accuracy in labeling seed were incorporated by amendment into S82204. I believe movement of 

this provision to S82204 is logical, since that bill deals with issues related to weed seed 

tolerances. I urge that the weed issues be addressed through S82204. The Agriculture 

Department will comment on these issues during that hearing . 
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Mr. Chairman and members of the Committee, thank you for the opportunity 
to present testimony on SB 2 i 04 on behalf of the State Soed Commission. I will 
walk through the changes to Chapt1 r 4-09 of Century Codo (which governs the 
State Seed Department), proposed In this b1II and requested by the Commission. 

Most of the changns offered In SB 2104 are intended to bring the Department 
Into compliance with federal law or create consistency in language governing 
department operations. I will point out and explain each of these and other 
proposed changes to Chapter 4·09. 

Section 1: 

(page 1, line 22) 

Names the Associate Dean and Director of the Experiment Station as a voting 
member of the Commission. There are two reasons for the change: 

- Language is outdated. Dean of the College of Agriculture is now the 
Vice President for Agriculture, The Seed Commission believes that the 
Director of Experiment Station is the most logical representative to the 
Commission from NDSU, and should be accorded a vote in action of 
the Geed Commission. 

- Creates an odd-numbered voting group for Commission business. 

(page 2, line 3) 

Eliminates the legal requirement that the commission meetings be held during 
November and June. While the group meets 3-4 times during the year, defining 
which months are mandatory creates some potential legal problems if schedules 
prohibit meeting on a particular month. (example: Junf} 2000 flood in Fargo) 



Section 2: 

(page 2, llne 27) 

Thlk. change brings NDCC In to compliance with federal law, by bringing ND 
node "up to date" with amendments to Federal Seed Act. The current language 
only refers to the Act as of the date Implemented (August 9, 1939). 

This Is housekeeping that should occur as changes to federal law take place, 
Including amendments to federal seed law which impact our Department. The 
Attorney General office believes this chanqe ls necessary, since only tax code 
can be prospecUvely Implemented. 

Section 3: 

(page 3, Une 1) 

This section outlines a continuation of consistency sought In SB 2103. This 
change merely applies the .:,ame language In current law to the fee-setting 
authority of the Seed Commlsslc!"I In 4-09-08, which reads: 

''The commissioner, with the approval of the seed commission, shall 
establish and charge fees for laboratory tests and services." 

Section 4 removes seed tax fees from code, which would inevitably be 
replaced by a fee schedule similar to those used in other areas of operation. 

As noted ln testimony on SB 2103, Chapter 28-32-01 (paragraph 11,c) 
exempts state agencies from rulemaking requirements In regard to "establishini~ 
specific prices to be charged for particular goods or services sold by an agency". 

Section 4: 

(page 3, line 22; page 4, line 2) 

The addition of the term 11annual''i and the removal of the last sentence in the 
section, creates consistency in code language and Department policy. 

The requirement for filing reports on u quarterly basis was removed from 
NDCC in the 1991 or 1993 session. The Department has operated on a policy of 
annual statements since that time, and believe that updating the language to 
more accurately reflect operations Is appropriate in the process of making other 
housekeeping changes to the language In 4-09, 



Section 5:. 

(page 4, llne 21 & 28) 

The removal of the term "lnspected 11 Is Intended to avoid potential problems 
related to an expanded list of services provided by the depar1ment. 

As quality assurance and Identity preservation inspections unrelated to 
certification programs are developed! usage of the word "Inspected" would be 
prohibited in promoting seedl or products which have complied with the service 
standards of these orograms. 

These cha11ges simply remove the prohibition of using the word 11 lnspected 11 

for any other purpose than certification. while still allowing the commissioner the 
flexlblllty to apply labels, Including the term "Inspected" to products validated by 
department programs. 

SB 2235, which will be heard In this committee tomoaow, Is an example of 
specialized programming falling outside of the certification realm, and potential 
candidate for use of the term "Inspected". 

(page 6, line 1) 

The change should be self-explanatory giver previous discussion on SB 2103 
and SB 2104, in regard to fee setting authority of the Commission. 

Section 6: 

(page 5, llne13) 

This change is a continuation of changes in language related to the term 
11 inspected'1 In Section 5 of the bill. 

Section 7: 

(page 5, line 22) 

This is the same update to federal law as in Section 21 and as applied to the 
Plant Variety Protection Act. 

Section 8: 

(page 5, line 29; page 6, fine 3) 

These changes are simply a continuation to changes in reference to fee 
schedules as outlined in Sectirm 3, and in SB 2103. 



The changes outlined In SB 2104 will bring much of the language governing 
the Department Into a more consistent and compliant form. The remaining 
changes are Intended to also provide consistency and common-sense 
Improvements In the Seed Commission's responsibility as outlined in Century 
Code, 

I ask for the Committee's support for SB 2104, and will answer any questions 
you have on the bill. 
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To: Members of House Agrlculture Committee 

Fr: Ken Bertsch, State Seed Commls~loner 

Re: 58 2104 

Given the discus11lon (controversy) on the House floor in the past week regarding removal of 
Administrative Rulemaklng requirements for agoncies, I would like to offer some facts 
concerning the Intent behind portions or SB 2104. My primary concern Is that SB 2104 may fall 
In the House over mlt.conceptlons related to fee setting authority for the Seed Commission ·VS· 
accountability of agencies to the legislature through the Administrative Rules Committee. 

I have attached a paper outlining the main Intent of 58 2104 (In combination w/ SEI 2103) 
relating to fee setting language, The combination of this paper and my written tesl;lmony 
before the committee on March 8 provides the rationale of the Seed Commission on the Issue of 
fee setting authority, 

The Seed Commission is not looking to circumvent the administrative rulenrnklng process by 
removing fee language from Century Code. Neither are we attempting to limit or prohibit public 
lnput Into the issue of fees charged for services rendered. The fact Is, state law already gives 
the authority to all agencies providing goods and services to set the fees for the products they 
provide to the publlc. Point #2 of the attached paper outlines this Issue. 

As a self •funded agency, governed by a board of directors who are payers of the fees in 
question, the exemption to rulemaklng In regard to fees Is tailor-made for State Seed, At the 
same time, the agency is not requesting or anticipating any additional exemptions from the 
process, and v1ill need to bring any repeal language for fees currently in rule before the 
Admlnistrati'le P.ules committ&:e for final approval. All of the rnrnaining operating standards will 
remain 1n rule, and proposed changes will be submitted to the full range of administrative 
rulemaking requirements. 

Tlw changes in S8 2103 and SB 2104 arc what I envision as the first step in a 2-3 year process 
of pro•1,ding co1sistcnc 11 to century code and administrative code governing the Seed 
Department. Page tv;o 0f the attached paper outlines some of the inconsistencies we face, and 
discussed in testimony with your committee, regarding the "hodge·podge 1

' of fee related 
language. 

I would rem ind the committee that part of our Intent Is for the fee setting authority to work 
both way3, We recently cut in half our fees for GMO testing, when the !db supplies for the tests 
were drastically reduced In price. The only reason this could happen Is because GMO testing Is 
not listed in the administrative rule schedules. 

Thank you for your cunslderation, and please contact me with concerns or questions. 
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Information: Removal of Fee Setting Requirements by Rule 
SB 2103 and SB 2104 

SB 2103 and SB 2104 contains sections related to removal of fees, and the requirement 
for setting fees In administrative rule by the North Dakota State Seed Department, 

The main objective to the fee sections In both bills is to bring consistency to a fee 
setting system that Is currently either codified, written in rule, or completely under the 
authority of the State Seed Commission (depending on the type of fee for service). 

There are a number of logical, and legal, reasons to set a consistent standard for the 
agency: 

1. The NDSSD Is one of the state agencies governed by a board of dlrectors, 
who are citizen members and pay the fees In question. However, the NDSSD 
may be the only agency with this governance format, which Is also 
completely self .. funded. The flexibility of fee setting by board action ls 
critical in the competitive business environment the agency operates within. 

2. State agencies providing goods and services are exempted from the 
rulemaklng process in Chapter 28-32-01.1 Le, which reads (regarding the 
definition of rules 1 "not Including"): 

"A rule establishing specific prices to be charged for particular goods or 
services sold by an agency." 

The fact that any fees are listed In administrative rule Is contrary to the basic 
intent of this law, and is a major reason for fixing this Inconsistency. 

3, Multiple references exist In code regarding fee setting authority for the 
Commission, most of them lncon5istent; 

a. 4·09·08 read5 (in part), "The commissioner, with the approval of the 
seed co11rnission, shall establish and charge fees for laboratory tests and 
s(irvlces." 

Yet, until January of 2001 i,.vhen removed through the rulemaklng 
process, lab fees were llsted. We believe that thls section sets a standard 
of Intent In law for the Commission to carry out duties regarding fiscal 
management for the agency, 



b. 4-10-02 reads (In part, In regard to potato field Inspection, grade 
Inspection etc.), "Fees for the cost of performance of these duties must 
be established by the seed commission with the approval of the directors 
of the North Dakota seed potato growers association." 

To create consistency, this section should have also been removed during 
the 2001 Session, However, oversight by another public entity 
representing fee payors Is seen as an extension of Seed Commission 
responsibility In this area. 

c, There are numerous references In code that the fees charged for services 
rendered by the Department "must as nearly as possible approximate the 
cost of service, 11 

Fees remaining in Century Code or Administrative Rule 

SB 2103 removes the administrative rulemaklng requirement for grade Inspections, and 
relates only to potato, mustard, buckwheat and rapeseed grading, and the fees for 
providing those grade Inspection services. They are all still listed In administrative rules, 
and will have to be removed through the rulemaklng process. 

A minor portion of SB 2104, which makes a number of Important housekeeping 
adjustments to code governing the Department, relates to seed labeling fees. The 
labeling (or seed tax) fees are the only ones codified. Seed Tax fees are the only 
revenue source for Regulatory Program work In the Department, and are subject to 
adjustment only by legislative action. 

Chapter 74-03·01· 10 contains fJeld Inspection and final certification fee schedules 
for the NDSSD Field Seed Program, 

Chapter 74-04-01·04.6 contains field inspection, grade Inspection and field virus 
testing fee schedules for the NDSSD Potato Program, 

Chapter 74-06·01 through 03 contain fees schedules associated with grading of 
mustard, buckwheat and rapeseed. 

Regardless of passage of SB 2103 and 58 2104, the Seed Department would be required 
to utilize the administrative rulernaklng process to repeal the fee schedules currently In 
place, 


