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2001 SENATE STANDING COMMITTEE MINUTES 

BILL/RESOLUTION NO. SB 2208 

Senate Industry, Business and Labor Committee 

□ Conference Committee 

Hearing Date January 23, 2001 

Tape Number Side A 
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Committee Clerk Signaturl! ,r)~~tBQt-. - --·-------···-----·--------

Minutes: 

The meeting was called to order. All committee members present. Hearing was opened on 

SB2208 relating to the duties and liabilities of real state brokerage firms and clients. 

CLAUS LEMBKE, ND Assn. of Realtors, Supports the bill. Written testimony attached. 

MOINE GATES, Chairman, Realtors Political Affairs Committee, supports the bill. Written 

testimony attached. 

SCOTT LOUSER, ND Assn. of Realtors, supports the bill. Written tc:-;timony attached. 

CASEY CHAPMAN, Atty, ND Realtors Assn,, in favor of the bill. 

SENATOR EVERY: How do you prove 0 should have known"? 

CASEY CHAPMA~.: If consumer relics on agents expertise und knowledge client should not be 

liable, "Should huvc known" cun be proven uflcr the transaction for example, limits by zoning 

regulations should be known by the ugcnt. 

No testimony against. 



Pa4ie 2 
Svnate Industry, Bus,neH Rnd Labor Committee 
0111/ResoJutton Number 2208 
Heurins Dute January 23, 200 I 

SENATOR KREBSBACH: Motlon: do pujt,; on umcndmcnt: pugc 2, line 2, remove "nctuully" 

and romovo tho overstrike over "or shou)d huvc known" SENATOR TOLLEFSON: Sccomfod. 

Roll cuJI vote 7 yos; 0 no; 0 ubsent, Motion curried, 

SENATOR TOLLEFSON: Motion: do puss us umondcd, SENATOR D, MATflERN: Sccornh:d. 

Roll cull vote 7 yes; 0 no; 0 ubsent. Motion curried. 

Carrier: SENA TOR ES PEG ARD. 



Paic 3 
Senate Industry, l3uKiness und Lubor Committee 
BIii/Resoiution Numbor 2208 
Hearing Dute Junuury 23, 200 I 

Murch 19, 2001. Tup" 1 .. A .. 0,3 to 7.3, 

Commitcc reconvened. All members, except Scn11tor •:s1>c"11rd, present. Committee studied 

l louHe umendmcntH, 

Senator Krebsbach: Motion to concur with Hous~ urncndmcnts, Senator Klein: Second. 

Roll cull votcH: 6 yes; 0 no; I absent not voting. Floor ussignmcnt: Senator Espcgard 
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2001 St:NA'J'l1
: STANDING COM~IITT•:E HOLL CAI.I. \'OTES 

HILL/HESOLlJ'J'ION NO, S /:!J cJJCJ°( 

Scnutc lndustr~, Busincs,i; urnl Labor 

D Subcommittee 011 ..... 
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0 Conference Committee 

Lcgislntivc Council Ami.!ndrncnt Number 

Action Tukcn 

M t' M t B O !Oil Ul C y k --~&.idt ________ l3~C011{ Cl 

s t I 

AAfi-M&,f ~ 
Scnutors Yes , No Senators 

Scnntor Mutch - Chairman ✓ .. Senator Every 
Senator Klein - Vk:c Chainnun ✓ Senator Mathern 
Senator Espc1wnl ✓, 
Senator Krebsbach ✓ 
Senator Tollefson / - ·-

-

-
·-

( 'ommiltcc 

. -----~-----·-

Vcs No 
✓ 
✓ 

Total 

Absent 
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Floor As8ignmcnt 

If the vote is on an amendment, briefly indicate intent: 



2001 s•:NAT•: STANDING COMMITTt:t: HOLL CAI.I, vo·n,:s 
HILL/HESOLlJTION NO, ~Jl.?;.;i (·J.(f( 

Si.mute Industry, Dusilwss und L1.1lmr 

D Subcommith:o on -----···- ··--•··-·•- ...... _________ ... _ ... ____ . __ 
or 

D Conference Committee 

Senators Yes N~> Senators -- ./ ·--Scnutor Mutch ~ Chairman Senator Every --Senator Klein~ Vice Chail'mun ./ Senator Mathern 
Scnntor Espcgurd ✓ 
Scnntor Krcbsb·-1ch / -
Scnntor Tollefson / 

Total (Yes) ---1-1---- No 0 

( 'ommittc1.· 

Yes No 
✓ v ... 

.. 

Absent 0------------~-----------

Floor Assignment 4,_ ~ 
If the vote is on an amendment, briefly indicate intent: 



ABPOAT OP STANDING COMMITTEI (410) 
January 23, 2001 4:02 p.m, 

Module No: OR•11•1475 
Carrier: e1peg1rd 

ln11rt LC: 10472.0101 Tltl1: .0200 

REPORT OF STANDING COMMITTEE 
SB 2208: lndu1try, BuIln111 and Labor CommlttH (Sen, Mutch, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2208 was place<J on the Sixth 
order on the calendar. 

Page 2, line 2, remove "aotuallt and remove the overstrike over "o, et-le~le ~£we knewF1 11 

Renumber accordingly 

(2) DESK, (3) COMM Page No. 1 SR·11-1475 



Date: ,?,, I q lo I 
Roll Cal Vote#: / 

2001 SENATE STANDING COMMITTEE ROLL CAl,L VOTES 
BILL/RESOLUTION NO.;) .J Of; 

Senate Indust!}'., B!!§lne~~ and Labor 

0 Subcommittee on ________________ _ 

or 
D Conference Committee 

Committee 

Legislative Council Amendment Number --------------- -----
Action Taken C:m::/JJVL1J1 ·t/2&rt1v dd.t2t111..;l1121?.ixtr 
Motion Ma<le By _/_ r1t11i✓.i J Seconded 

~,..,1 ~t By 
. 

Senators Yes No Senators Yes No 
Senator Mutch .. Chainnan ✓ Senator Every ✓ 
Senator Klein - Vice Chainnan ✓ Senator Mathern l/ 
Senator Espegard f-1 - --
Senator Krebsbach ✓ 
Senator To11efson ✓ 

·-

-

. 
-

Total (Yes) ---=(o ______ No _0 __________ _ 
Absent I 
Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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2001 IIOlJSE STANl>IN(i COMMITT!o:E MINlJ'IVS 

BILL/RESOJ.lJTION NO. SB 2208 

I louse Industry. Business und Luhor Commith:c: 

IJ Confor,,mcc Committee 

Heuring Dute Feb. 28, 2001 
,_ _______________ _ 

Tu c Number Side A Side B Meter II __ ___,,__ _ ______ _., -- -·---·- ·•--·----..... ----------· 
X 20.55 ------·-----·-- --·--·-------------· 

X __ -1.4 

------- -----

Committee Clerk Si nuturc 

Minutes: Chuirmun R. Berg, Vice-Chair G, ep. M. Ekstrom, Rep. R. Froelich, Rep. G, 

Froseth, Rep, R. Jensen, Rep. N. Johnson, Rep. J. Knsper, Rep. M. Klein, Rep. Koppang, 

Rep. D. Lemieux, Rep. B. Pietsch, Rep. D. Ruby, Rep. D. Severson, Rep. E. Thorpe. 

Cluys Lembk ND Assoc. of Realtors Written testimony In support of bill. 

Rep Kasper: This relieves the broker from the ugcncy, why? 

Lembke: This only works from broker (O broker, not broker to agent. 

Scott Lous.e.r.:. Pres. Minot Board <?f'Reallol's Written testimony in support. 

Casey Chopman: This takes out the "or should have known" for the client. This cleans up the 

legislation and adds "wrongful act and omissions", 

Rep Keiser: What is more difficult to prove, knowledge or should-have known's? 

Chapman: acctual knowledge. 

Chairman Berg~ We'll send this back to LC for review and amendments. Close the hearing. 



2001 I IOlJSH STANDINO COMMITTEI•: MINlJ'l'I-}! 

BILL/RliSOLlJTION NO. SB 220H(B) 

llousu Industry. Business und Lnhor Committee 

[J Conference Committee 

Heuring Dute Murch 7, 200 I 

Tn c Number Side A Side B Meter ti t------------t---.. --.-· ... -.... ----------·------·-·-------.. ·· .. -----·-·---··---·--------·· 
3 X 22.7 .. 37.6 

Committee Clerk Signuturc 

Froseth, Rep, R. Jensen, Rep. N. Johnson, Rep. J. Kasper, Rep. M, Klein, Rep, Koppnng, 

Rep. D. Lemieux, Rep. B. Pietsch. Rep. D. Ruby, Rep. D. Severson, Rep, E. Thorpe. 

Rep M, Klein: Explained hill rmd amendments. 

Rep Eksimm:, I move the amendments. 

Rep Severson~ I second. 

Vice-Chpjrman Keiser: I move to further amend . 

.B&llJ,cmieux: I second. 

Vice-Chairman Keiser: I move a do pass as amended. 

Rep M. Klein: I second, 

IS yea, 0 nay,O absent Carrier Rep M. Klein 



10472.0201 
Tltl&. 

Prepared by the Ltglslatlve Council etaff for 
Representative Kasper 

March 2, 2001 

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2208 

Page 1, llne 24, after "IOJnl" insert "of aoPtbar relill ~st11tg brpkerage firm .. 

Page 2, llne 1, replace "lhi" with "aogthet" 

Paae 2, llne 4, after "IQ§.[1J" Insert "Qf another real efJtate brokerage firm'' and after "subagQot" 
Insert "gf another real estate brQkiarage firm" 

Renumbt:1r accordingly 

Page No. 1 10472.0201 



Date: o-1 .. o/ 
RoJI Call Vote #: I 

2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES 
DILL/RESOLUTION : 'f.i, ~ ~6lOS' 

House lndustrx, Business and Labor Committee 

• Jegislative Council Amendment Number ---------------
Acdon Taken ___ t)D~ M MYJ.1.aud ____ _ 
Modon Made By ~u.~--- Seconded By D'). \l1,~ 

Repres~tatlves Yes.JI No Representatives Yes~ ~ No 
Chairman- Rf ck Bera ✓1 Rep, Jim Kasper V.1 
Vice-Chuinnan George Keiser v/ Rep. Matthew M. Klein a/J 
Rep, Mary Ekstonn ✓/ Rep, Myron Koppwu1 v, 
Rep, Rod Froelich ✓/ Rep. Doug Lemieux a/2 
Rep, Glen Froseth ✓1 Rep, Bill Pletsch v.1 
Rep. Roxanne Jensen ✓1 Rep, Dan Ruby ✓/ 
Rep. Nancy Johnson ✓ Rep, Dale C. Severson v ~, 

Rep, Elwood Thorpe ✓ 
. 

Total Yes /6 ( ) _____ _ No Q 
Absent 

Floor Assignment 

If the vote is on an amendment, briefly indicat~ intent: 

e 



REPORT OP STANDING COMMITTEI (410) 
Mlroh 11, 2001 8:411,m, 

Module No: HR-41•1182 
C1rrt.r: M. Kleln 

lnHrt LC: 10472.0202 TIiie: .0300 

REPORT OP STANDING COMMmee 
SB 2208, 11 engro1Hd: lndu1try, Bu1lne11 1nd Labor CommlttH (Rep, Berg, 

Chairman) recommends AMENDMENTS AS FOLLOWS and when so amendea, 
recommendo DO PASS (16 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING), 
Engrossed S8 2208 was placed on the Sixth order on the calendar. 

Page 1, llne 16, remove "actually" and remove the overst~lkP wer "er ehetJld ha¥e koowA" 

Page 1, llne 24, after "iw.ml" Insert "af anothe[tealestate brokeragg 11rrn" 

Page 2, lln~ 1, replace "1ht" with "another" 

Page 2, l!ne 4, after "~" Insert "of another real estate brokerage Jlrm" and after "~" 
Insert "of another reEJI eatate brokerage flrm" 

Renumber accordingly 

(2) DESK, (3) COMM Page No. 1 HA-<tMi162 
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2000-2001 

PO~AD OF DIRECTORS 

PAE810l!NT 
Arlene Volk, CA8, ORI 

PRESIDENT l:LECT 
Perry Weeket, ORI 

VICE PAESIOENT 
Ninetta Wondl8f'1 AOR, CAB, ORI 

PAST PRESIDENT 
Lona Andar1on, ADR, CA8, ORI 

NATIONAL DIRECTORS 
Ann Cichy, CAS, ORI 

lMty loostw. AOO, AlffA, cm, c:J'1S, ~ 

• 

LOCAL BOARD 
REPRESENTATIVES 

8adJundli 
Jackie MIiier, ORI 

alim~ 
Cennls Kaiser, ORI 

Unda Hixson, CRS, ORI 
Ron Volk, CRS, ORI 

12QJsde~ 
Kathy Hammer, (.RS, ORI 

f..mgolMoomoad.; 
Kart Myhre, ABR,CRG,GA,IWM 

Dewey Uhlir, CRS, GAi 
Jim Delbert, ORI 

84,tt~ Van,tenteen, ABR, CAS, GRI 

Grand Eods!l.1 
Skip G1eenbel'g, ABR, CAB, CAS, ORI 

Don Dltttrloh 

Jaaremiwn; 
Scot Nethlng, CAM 

MlaQt; 
Mike PellenW&s&fJI, ORI 

Scot Louser, ABR, ORI 

WUll1tom 
BorrYJtfl Fagerfand, ABR, ABRM, GAi 

EXECUTIVt: 
VICE PRESIDENT 

Ciaos H. Lembke, CAE 

ADMINISTRATIVE ASSISTANT 
JIii Beck 

S!:CRETARV 
Jana Zander 

t'luus Lembke 
01-23-01 

/J~,,~ ""'"''" ASSOOIA'l'IOR of IUJALTOBS® 
318 WEST APOLLO AVENUe • OISMAAOK, NORTH DAKOTA 68503• 1 '41 i 

f)tiONE: (701) 361H010 ot 1•000•279•2361 • FAX: 701·268·7211 
••mall: rultwtlbtlga\t,Qom • Webello: www.NorthDakotaAaaoclatlonOfAeallora.com 

Testimony before the Scnute lndush·y, Husl,H.'SS nnd Luhor CommlttH 

SB 2208 
M(, Chainnun, Mcmh~r.) of the Senate Industry\ Businl!ss and Labor 
Committee, my Name is Cl11us Lembke arid I represent the ND /\ssm:iution or 
REAl,'l'ORS<H-.J, We arr It stutcwidc trade u:;sociation with appro,x i111atcly I 050 
rncmhcrs. 

We WOl;id appn.·ciatc your favorahlc consideration or Scnatc Bill 2208. This 
icgislation was drnllccl on heh al f of the ND Assnciation ol' REA I.TORS,11:. 

I would like to explain to the committee the general pdncipal or the statutes 
under section 43-23 .. J 2.2: 
Duties 1iLs~1pers~ui; Common L.aw 
This chapter of our ND License Law deals with provisions or Agency I.aw. 
Common law as it is written clscwhcrn in our statutes generally provid1: that 
under an agency relationship the agent is assumed to be l'ul ly responsible for 
;my action of his principal and vice-versa. 

A fow years Hgo with the help of this committee a spcci fie Agency law 
dealing with real estate licensees and their clients (principal) was crcall:d rnr 
the protection of both the client and the licensee. This is referred to as 
abrogation of common lnw. 

In example when you look at subsection 2 of 43-23-12.2 it st,~ti:s that "A 
client is not liable for u misrepresentation made by a llccnscc in connection 
1vith the licensee providing brokerage services., ... , .etc." 

If this situation would ever end up in a lawsuit the court would be bound to 
rule based on this very specific law and not under the common law pri1H:1ples. 

At this time I like to introduce 2 members of a special task force that was 
assigned fo• thi~ legisli1tion, 

Moine Gates, a REAL TOR® with Crary Homes RE in Grand Forks is lhc 
State Chainnan of our Political Affairs Committee (also a past State 
Legislator) and he would like to explain an amendment that we: would 
encourage you to make to this bill. After that we have asked Seu. 1 ',ouscr with 
Prudential Preferred PrClpcrtics from Minot to explain our reasons for suppon 
of Senate Bill 2208, 



/Jd,1,/, 7'aft"la 
ASSOCIATION of BEALTOBs~ 

318 WEST APOLLO AVENUE• BISMARCK, NORTH DAKOTA 68503-1412 
PHONE: (701) 355-1010 or 1~800-279-2361 • FAX: 701·258-7211 

.:::--~U!.lltl..--...--.•·~·.::-;..;•.&.iil~L--e•mall: r.uttorsfbtjgate~.om • Website: www.NorthOakotaAssoclatlonOtRealtors.com 

2000-2001 

BOARD OF DfAECTOflS 

PAESIOENT 
Arlene Volk, CRS, GRf 

PRESIDENT ELECT 
Per,yWHket,GF" 

VfOE PRESIDENT 
Nkttttl Wandtef, ABA, CRS, OAl 

PAST PRESIDENT 
LOnl Anderton, ASA, CAS, ORI 

NATIONAL DIRECTORS 
Ann Cichy, CRS, GRt 

l.-,yLooN,\ABA,AMt4,CM,~OA 

• 

LOCAL BOARD 
REPRESENTATIVES 

Badltndli 
Jackie MUltt, GAi 

Blamarck/Maodan: 
Derlnl1 Ka!Mti ORI 

Linda Hbcton, CR$, GAi 
Ron Volk1 CRS, GAi 

~ 
KlriMytwlt,MA.CM.OA.fM.4 

o.w.y Uhtlf, CA&, GAi 
Jim Delbert, Mt 

a.tie Vandenteen, AM, CA$, GAi 

Grand forks; 
Skip Ottent>e,o, ASA, CR8, CRS, GAi 

Don ~trlch 

Jamil~ 
Scot Nethlng, CAM 

Mlm:Lt 
Mike Pelltnwesset, GAi 

Scot LOUNr, Alm, Gf:11 

WIHlatoru 
lumMta F~, ~. AMM, GAi 

EXECUTIVE 
VtCE PAESf0£NT 

OtlUt H, Lembke, OAE 

ADMINl4TAATIYE ASSlSTANT 
Jltl Beck 

SECRETARY 
JtnaZlndef 

Moine Gates 
1 H23-0 I 

Testimony before Senate Industry~ Business and Labor Committee 

Mr. Chakman, members of the Senate Industry, Business and Labor 
Cornmittcc1 my name is Moine Gates and I am the Chairman of the 
REALTORS® Political Affairs Committee. 

We are asking for your support of Senate Bill 2208, As we have <lone in the 
past, we sent this proposed legislation to the Real Estate Commission for their 
input. Mr. Reich, the legal council of the Real Estate Commission, has 
suggested a change that would remove the overstrike from the following 
words on page 2 line 2 1\1r should have known". We have looked at his 
suggestion and we agree to the removal of the overstrike. 

By removing the overstrike in subsection 3 but leaving it in subsection 2 we 
essentially place a higher standard on real estate licensees over the client. 
That, is in our opinion, is reasonable and a standard that should be expected, 



/\1~,,1, 1>alt.tJta 
ASSOCIATION of BEALTOBS® 

318 WEST APOLLO AVENUE• BISMARCK, NORTH DAKOTA 68503-1412 
PHONE: (701) 355-1010 or 1 ·800·279-2361 • FAX: 701-258-7211 
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2000-2001 

BOARD OF DtRECTORS 

PRESIDENT 
~ Vofk, Ct\S, GRI 

PAEStDENT ELECT 
Peny Weefc", GRI 

V1CE PRESIDENT 
HIMtta Wandltr, ASA, CRS, ORI 

PAST PRESIDENT 
Lona And«aon, ABA, CAS, GAi 

NATIONM. DtRECTOAS 
Ann Cichy, CRS, GRI 

lany louaer, ABR,~CJl3,CAS,GAI 

• 

LOCAL BOARD 
REPRESENTATIVES 

Badlands: 
Jackie MIiier, GAi 

8'am&n;k/Mandan: 
Dennis Kaiser, ORI 

Linda Hl,cson, CRS, ORI 
Aon Volk, CAS, ORI 

Bola de SIOUXj 
Kathy Hammer, CAS, ORI 

FarQ,OJ'Moo~ 
Katt Myhre, ABA.CAS,GA, ,._.,. 

Dewey Uhlir, CAS, GRI 
Jim Delbert, GRI 

Bette Vendenteen, ABR, CAS, GAi 

OrandM1: 
Skip Greenbt,g, ABR, CRS, CRS, ORI 

Don D+ettk:h 

Jemntowo: 
Scot Nethlng, CAM 

Mmti 
Mlk• Pellenw~, ORI 

Scot Loulet', Alm, ORI 

WillJatQn: 
llwnettl Flgtttand, ABn, ABAM, ORI 

E)(ECUT1VE 
vtOE PREStOENT 

Cleut H, Lemb«t, OAE 

M>MIHISTMTIVE ASSlSTANT 
J* Beck 

SECAETAAV 
Jana Zander 

tit 
lffl11fflm 

Scott Louser 
1 ~23~01 
SB 2208 

Testimony before the Senate Industry, Business and Labor Committee 

The purpose for this proposed legislation is based on the recommendations 
given to the National Association of REAL TORS® Risk Management 
Committee by the Legislative Working Group. The report was given to the 
committee in April of 2000 with recommendations concerning issues such as 
Vicarious Liability and lmputed Knowledge. 

One concern was to either eliminate or modify the consumer's vicarious 
liability for the acts of the licensee. The rationale behind this recommendation 
stated the common law theory of vicarious liability, under which a principal 
may be liable for the acts of his/her agent, is not appropriate in a real estate 
brokerage relationship . 

Consumers do not expect that they could have vicarious liability for u 
licensee's actions, and it is likely that they would not select an agency 
relationship at all if this type of liability is present. It would benefit the· 
consumer if it specifically is eliminated, and this would be consistent with 
consumer expectations. 

The wording for our changes comes based on examples from the states of 
Kansas and Idaho. Our legal counsel drafted changes and presented them to the 
ND Real Estate Commission. There was some slight modification that ult 
parties recently agreed to as alluded to by Moine Gates in his earlier testimony, 

Thank you. 
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AOARO OF DIRECTORS 

PRESIDENT 
Arlene Volk, CAS, ORI 

PRESIDENT ELECT 
Perry W9f9kes, ORI 

VICE PRESIDENT 
Ninetta Wandler, ASA, CAS, ORI 

PAST PRESIDENT 
Lone Ande(&on, ASA, cAs, GAi 

NATIONAL DIRECTORS 
Ann Cichy, CAB, GAi 

Larry Louser, ASR, AIIAM, CA8, CAB, ORI 

LOCAL BOARO 
REPRESENTATIVES 

Badlands; 
Jackie MIiier, ORI 

B.lamar.c.k/Mandan: 

• Dennis Kalaer, ORI 
Linda Hixson, CR8, GRI 

Ron Volk, CRS, ORI 

• 

Bois de s10~: 
Kathy Hammer, CAB, GAi 

EarooJMoorhead; 
Kttrl Myhre, AbR, CR£., ORI, AMM 

Dewey Uhlir, CAS, ORI 
Jim Delbert, ORI 

Bette Vandersteen, ABR, OAS, ORI 

GrandF~ 
Skip Greenberg, ASA, CAB, ORS, 0111 

Don Oletrlr.h 

Jam~ 
Scot Nethlng, CAM 

MJru2t 
Mike Pellenweesel, GAi 
Scott Louser, ASA, 0'11 

WIiiiston: 
Burnetta Fagerland, AM, ASAM, ORI 

EXF.CUTIVE 
VICE PRESIDENT 

Claus H, Lembke, CM:! 

ADMINISTRATIVE ASSISTANT 
JIii f3eek 

SEC~ETARY 
Jana Zander 

1tt>'llt' 'Z) 4'1o,ta, 
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Claus Lembke 
02-28-0) 

311 WEST APOLLO AVENUE • BISMARCK, NORTH DAKOTA Nl503-1412 
PHONE: (701) 355-1010 or 1·800-270-2381 • FAX: 701-251-7211 
e-mall: c11ttot:l®btkllll,CQm • Web11t1: www.ndre1ttor1.com 

Testimony before the House Industry, Business and Labor Committee 

SB 2208 
Mr. Chaimrnn, Members of the House Industry, Business and Labor 
Committee, my Name is Claus Lembke and I represent the ND Association of 
REALTORS®. We are a statewide trade association with approximately I 050 
members. 

We would appreciate your favorable consideration of Senate Bill 2208. This 
legislation was draflcd on bchal f of the ND Association of REALTORSQD. 

I would like to explain to the committee the general principal of the statutes 
under section 43~23~ 12.2: 
Duties to supersede Common La_'?!'. 
This chapter of our ND License Law deals with provisions of Agency Law. 
Common law as it is written elsewhere in our statutes generally provide that 
under an agency relationship the agent is assumed to be fully responsible for 
any action of his principal and vice-versa. 

A few years ago with the help of this committee a specific Agency law 
dealing with real estate licensees and their clients (principal) was created for 
the protection of both the client and the licensee. This is referred to as 
abrogation of common law. 

In example when you look at subsection 2 of 43w23-l 2.2 it r,tatcs that "A 
client is not liable for a misrepresentation made by a licens,~c in connection 
with the licensee providing brokerage services.,.,, .. etc." 

If this situation would ever end up in a lawsuit the court would be bound to 
rule based on this very specific law anti not under the common law principles. 

At this time I like to introduce the members of a special task force that was 
assigned to this legislation. 

• Scott Louser with Prudential Preferred Properties from Minot. 
• Casey Chapman, Legat Council for the North Dakota Association of 

REALTORS® and the leading expert on Agency Laws in North 
Dakohi, 



• 

• 

Scott Louser 
02-28-01 
SB 2208 

Testimony before the House Industry, Business and Labor Committee 

Mr. Chairman and members of the HIBL Committee. My name is Scott 
Louser. I am a REALTOR® in Minot and the President-elect of the Minot 
Board of REAL TORS®. I am also a member of the NDAR Political A ff airs 
Committee. 

The purpose for this proposed legislation is based on the recommendations 
given to the National Association of REAL TORS® Risk Management 
Committee by the Legislative Working Group. The report was given to the 
committee in April of 2000 with recommendations concerning issues such as 
Vicarious Liability and Imputed Knowledge . 

One concern was to either eliminate or modify the consumer's vicarious 
liability for the acts of the licensee. The rationale behind this recommendation 
stated the common law theory of vicarious liability, t. .Jer which a principal 
may be liable for the acts of his/her agent, is not appropriate in a real estate 
brokerage relationship. 

Consumers do not expect that they could have vicarious liability for a 
licensee'3 actions, and h is likely that they would not select an agency 
relationship at all if this type of liability is present. It would benefit the 
consumer if it specifically is eliminated, and this would be consistent with 
consumer expectations. 

The wording for our changes comes based on examples from the states of 
Kansas and Idaho. Our legal counsel drafted changes and presented them to the 
ND Real Estate Commission. There was some slight modification that all 
parties recently agreed to and approved by Senate in the engrossed version of 
SB 2208. 

We are asking for your favorable consideration. 

Thank you . 


