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2001 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. SB 2208
Senate Industry, Business and Labor Committce
0 Conference Committee

Hearing Date January 23, 2001

Tape Number Side A Side B Meter #
I X 47.8 to end
2 X 0 to 12.00
(March 19/01) 1 X _104t073

™ ,
Committee Clerk Signature A )U“Q! &ifr}g@w\
-

..

Minutes:

‘The meeting was called to order, All committec members present. Hearing was opened on
SB2208 relating to the dutics and liabilitics of real state brokerage firms and clients,

CLAUS LEMBKE, ND Assn. of Realtors, Supports the bill. Written testimony attached.
MOINE GATES, Chairman, Realtors Political Affairs Committee, supports the bill. Written
testimony attached,

SCOTT LOUSER, ND Assn. of Realtors, supports the bill, Written testimony attached.

CASEY CHAPMAN, Atty, ND Realtors Assn,, in favor of the bill.

SENATCR EVERY: How do you prove “should have known™?

CASEY CHAPMAR.: If consumer relics on agents expertise and knowledge client should not be

liable. “Should have known” can be proven after the transaction for examiple, limits by zoning

regulations should be known by the agent,

No testimony against,




Page 2

Sunate Industry, Business and Labor Committee
Bill/Resolution Number 2208

Hearing Date January 23, 2001

SENATOR KREBSBACH: Motion: do pass on amendment : page 2, line 2, remove “uctuatly”

and remove the overstrike over “or should have known” SENATOR TOLLEFSON: Seconded.
Roll call vote 7 yes; 0 no; ) absent. Motlon carried.

SENATOR TOLLEFSON: Motion: do pass as amended, SENATOR D. MATHERN: Seconded.
Roll call vote 7 yes; 0 no; 0 absent, Motion carried.

Carrier: SENATOR ESPEGARD.




Page 3

Sonate Industry, Business and Labor Committee
Bill/Resolution Number 2208

Hearing Date Januury 23, 2001

March 19, 2001, Tape 1-A-0.3 to 7.3.

Commiteo reconvened. All members, except Senator Espegard, present. Committee studied

House amendmonts,
Senator Krebsbhach: Motion to concur with House amendments. Senator Kleln: Second.

Roll call votes: 6 yes; 0 no; | absent not voting. Floor assignment: Senator Espegard




Date: //675/0/
Roll Cal) Vote 1]

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTIONNO. O & o)R0K

Senate Industry, Business and Labor Commitiee

Subcommittec on
or
Conierence Committee

Legistative Council Amendment Mumber

Action Taken @&/Ymmo/ﬁmwr/mw)% e
Motion Made By Seconded
. By dézm /7

PR v pndipdie Srammen Sy -

Scnators Scaators
Senator Mutch - Chairman Senator Every
Senator Kiein - Vice Chairman Scnator Mathern
Scnator Espepard
Scnator Krebsbach
Scnator Tollefson

Total (Yes)

Absent D

Floor Assignment

If the vote is on an amendment, briefly indicate intent:
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2001 SENATE STANDING COMMITTEE ROLL CALL YOTES
BILL/RESOLUTION NO. § 82 3 (%

Senate Industry, Business and Labor Committee

Subcommitteceon
or
Conference Committee

Legislative Council Amendment Number e
Action Taken Dy, Mﬁymm&d
Motion Madc By 3, Seconded

_ By
Scnatrs
Senator Mutch ~ Chairman

Scenator Klein - Viee Chairman
Scnator Espegard

Scnator Krebsbach
Senator Tollefson

Scuators
Senator Every
Senator Mathern ]

~

x\\x\ﬂ

Total (Yes) Z No D
Absent O
Floor Assignment

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: 8R-11-1478

Januury 23, 2001 4:02 p.m, Carrier: Espegard
insert LC: 10472.0101 Title: .0200

REPORT OF STANDING COMMITTEE
8B 2208: Industry, Business and Labor Committee (Sen. Mutch, Chairman) recommends
AMENDMENTS8 AS FOLLOWS and when so amended, recommends DO PASS
(7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2208 was placed on the Sixth
order on the calendar.

Page 2, line 2, remove "gctually” and remove the overslrike over "er-ghetid-have-known"

Renumber accordingly

(2) DESK, (3) COMM Page No. 1 SR-11-1475
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2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. .2 . 20§

Senate Industry, Business and Labor Committee

Subcommittee on

or
Conference Committee

Legislative Council Amendment Number

Action Taken Z‘ZZKZAQ ) gzg‘Zﬁé A &{A’ 2 2770 ,/%’/M
Motion Mace By Ve Seconded R
\@2 m&zgé By ,1942 V. Zﬁz} .

Senators Yes | No Senators Yes | No
Senator Mutch - Chairman v Senator Every v
A

Il Senator Klein - Vice Chairman Senator Mathern v

v

| Senator Espegard
Senator Krebsbach v
Senator Tollefsen

Total (Yes) @

Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent:
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2001 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2208
House Industry, Business and Labor Committee
W Conference Committee

Hearing Date Feb, 28, 2001

‘I'ape Number Side A Side B ) Meter #

] X 20.55

X

Committee Clerk Signature (M <A
~=

Minutes: Chairman R, Berg, Vice-Chair G, RS0 Rep. M. Ekstrom, Rep. R, Froelich, Rep. G.

Froseth, Rep. R. Jensen, Rep. N. Johnson, Rep. J. Kasper, Rep. M. Klein, Rep. Koppang,
Rep. D. Lemicux, Rep. B. Pietsch, Rep. D. Ruby, Rep. D. Severson, Rep. E. Thorpe.
Claus Lembke: ND Assoc. of Realtors Written testimony In support of bill,
Rep Kasper: This relieves the broker from the agency, why?
Lembke: This only works from broker o broker, not broker to agent.
Scott Louser: Pres. Minot Board of Realtors Written icstimony in support.
Casey Chapman: This takes out the "or should have known" for the client. This cleans up the
legislation and adds "wrongful act and omissions".
Rep Keiser: What is more difficult to prove, knowledge or should-have known's?
Chapman: acctual knowledge.
Chairman Berg: We'll send this back to LC for review and amendments, Close the hearing.




2001 HOUSLE STANDING COMMITTER MINUTLES

House Industiy, Business and Labor Committee

Q) Conference Committee

Hearing Date March 7, 2001

BILL/RESOLUTION NO, SB 2208(13)

Tape Number

Side A

Side B

Meter #

3

X

22.7-37.6

Committee Clerk Signature ( ( !IS m%

Minutes: Chairman R. Berg, Vi':cw. M. Ekstrom, Rep. R, Froelich, Rep. G.

Froseth, Rep. R. Jensen, Rep. N. Johnson, Rep. J. Kasper, Rep. M, Klein, Rep. Koppang,

Rep, D. Lemieux, Rep. B. Pietsch, Rep. D. Ruby, Rep. D. Severson, Rep. E. Thorpe.

Rep M. Klein: Explained bill and amendments.

Rep Eksirom: I move the amendments.

Rep Severson: I second.

Vice-Chairman Keiser; | move to further amend.

Rep L.emicux; I second.

Vice-Chairman Keiser; I move a do pass as amended.

Rep M. Klein; I second.

15 yea, 0 nay,0 absent Carrier Rep M. Klein




10472.0201 Prepared by the Legislative Council ataf! for
Title. Represeantative Kasper
March 2, 2001

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2208

Page 1, line 24, after "agant” insert "uf another real eslate brokerage firm"

Page 2, line 1, replace "the" with "another”

Page 2, line 4, after "agent” insert "of another real estate brokerage flrm* and after "sybagent”
insert "of another real estate broksrage firm”

Renumber accordingly

Page No. 1 10472.0201
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Roll Call Vote #: |

2001 HOUSL STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION . '3, QB A308

House _Industry, Business and Labor Committee

".egislative Council Amendinent Number

Actlon Taken yw
Motion Made By “ [ ; D4A,  Seconded By __m_m

B Representatives Yesj No Representatives Yes No

Chairman- Rick Berg Vv / Rep. Jim Kasper

Vice-Chairman George Keiser v/ Rep. Matthew M. Klein B

Rep. Mary Ekstorm v / Rep. Myron Koppang p

t Rep. Rod Froelich \/ Rep. Doug Lemieux

Rep. Glen Froseth /71 Rep. Bill Pietsch '/

Rep. Roxanne Jensen Vv / Rep. Dan Ruby Ve
' Rep. Nancy Johnson v Rep. Dale C. Severson /A

, Rep. Elwood Thorpe W/

——

| S—

Total (Yes) 5 No 0

Absent

Floor Assignment ;t '\Q‘P_m_u& AN

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: HR-41-8162

Maroh 9, 2001 8:48 a.m, Carriar: M. Klein
Insert LC: 10472.0202 Title: .0300

REPORT OF STANDING COMMITTEE
88 2208, as engrossed: Industry, Business and Labor Commitiee (Rep. Berg,
Chairman) recommends AMENDMENTS A8 FOLLOWS ard when so amended,
recommends DO PASS (18 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING).
Engrossed S8 2208 was placed on the Sixth order on the calendar.

Page 1, line 16, remove "gagtually” and remove the overst-ike ver "er-shetid-have-known”
Page 1, line 24, after "agent” Insert "of another real estate brokerage firm"

Page 2, lin¢ 1, replace "the" with "anothet"

Page 2, iine 4, after "agent” insert "of another real estate brokerage firm" and after "subagent”

Insert “of another real eglate brokerage firm"

Renumber accordingly

(2) DESK, (3) COMM Page No. 1 HR-41-6162
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2000-2001

BOARD OF DIRECTORS

PRESIDENT
Arlene Volk, CAS, GRI

PREBIDENT ELECY
Perry Weekes, GRI

VICE PRESIDENT
Ninetta Wandler, ABR, CRS, GRI

PAST PRESIDENT
Lona Andarson, ABR, CRB, GP!

NATIONAL DIRECTORS
Ann Cichy, CA8, GRI
Lavry Louser, ABR, ABPM, CRB, CRS, GRY

{L.OCAL BOARD
REPRESENTATIVES

Badlands:
Jackie Miller, GR

Blsm

Cennis Kaiser, GRI
Linda Hixson, CRS, GRI

Ron Volk, CRS, GRI

Bols de Sioux:
Kathy Hammer, C.R8, GRI

Fargo/Moorhead:

Karl Myhre, ABR, GRS, GRI, AMM
Dawey Uhlir, CRS, GRI

Jim Deibert, GRI

Bette Vandenteen, ABR, CRS, GRI
Grand Forks;

Skip Greenbeig, ABR, CRB, CRS, GRI
Don Dietrich

Jamestown;
Scot Nething, CAM

Minot:

Mike Peltenwessal, GRI
Scot Louser, ABR, GRI

Burnatfe Fagerland, ABR, ABRM, GRI

EXECUTIVE
VICE PRESIDENT
Claus H. Lembke, CAE

ADMINISTRATIVE ASSISTANT
Jill Beck

SECRETARY
Jana Zander

REALTOR® %4000

Noreh Dakota
ASSOCIATION of REALTORS®

318 WEST APOLLO AVENUE * BISMARCK, NORTH DAKOTA 686031412
PHONE: (701) 35806-1010 or 1-800-270-2381 ¢ FAX: 701-268-7211
e-maii: repltonn@btigate.com ¢« Webslite: www.NorthDakotaAssociationOfReallors.com

Claus Lembke
01-23-01

‘Testimony before the Senate Industry, Busiiess and L.abor Committee

SB 2208

M¢. Chairman, Members of the Senate Industry, Business and Labor
Committee, my Name is Claus Lembke and T represent the ND Association of
REALTORS®, We are a statewide trade association with approximately 1050

members,

We wotid appreciate your favorable consideration of Senate Bill 2208, This
icgistation was drafted on behalf of the ND Association of REALTORSR.,

I would like to explain to the committee the general principal of the statutes

under section 43-23-12.2:

Dutics to supersede Common Law

This chapter of our ND License Law dcals with provisions of Agency Law.

Commen law as it is written clsewhere in our statutes generally provide that
under an agency relationship the agent is assumed to be fully responsible for
any action of his principal and vice-versa.

A few ycars sgo with the help of this commiltee a specific Agency law
dealing with real estate licensees and their clicnts (principal) was created for
the protection of both the client and the licensce. This is referred to as
abrogation of common law.

In example when you look at subsection 2 of 43-23-12.2 it stutes that *A
client is not liable for a misrepresentation made by a licensee in conneetion
with the licensee providing brokerage services. ... cte.”

If this situation would ever end up in a lawsuit the court would be bound 1o
rule based on this very specific law and not under the common faw principles.

At this time I like to introduce 2 members of a special task force that was
assigned to this legislation.

Moine Gates, a REALTOR® with Crary Homes RE in Grand Forks is the
State Chairman of our Political Affairs Committee (also a past State
Legislator) and he would like to explain an amendment that we would
encourage you to make to this bill. After that we have asked Scu.t “ousci with
Prudential Preferred Properties from Minot to explain our reasons for support
of Senate Bill 2208.
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2000-2001

BOARD Of DIRECTORS

PRESIDENT
Ariene Yolk, CRS, GRI

PRESIDENT ELECT
Perry Weehes, GFY

VICE PRESIDENT
Ninetia Wandier, ABR, CRS, GRI

PAST PRESIDENT
Lona Anderson, ABR, CAS, GRI

NATIONAL DIRECTORS
Ann Cichy, CRS, GRY
Larvy Louser, ABR, ABRM, CRB, CRS, GR

LOCAL BOARD
REPRESENTATIVES

Badlands:
Jackie Miller, GRI

Blsmarck/Mandan:
Dennis Kaiser, GRI
Linda Hixson, CRS, GRI

. Fion Volk, CRS, GRI
Bols de Sloux:

Kathy Hammaer, CRS, GR!

Farpo/Moorhead:

Kart Myhre, ABR, CRS, GRI, RMM
Dewey Uhiir, CRS, GRI

Jim Deibert, GRt

Bette Vandenteen, ABR, CRS, GRI

Grand Forka;
Skip Greenbery, ABR, CRB, CRS, GRI
Don Diatrich

Jamestown;
B¢ot Nething, CAM

Minot;
Mike Pellenwassesl, GRI
Scot Louser, ABR, GRI

Williston:
Burmetia Fagerand, ABR, ABRM, GR

EXECUTIVE
VICE PRESIDENT
Claus H. Lembke, CAE

ADMINISTRATIVE ASSISTANT
JH Beck

SECRETARY
Jona Zamcier

PO

North Dakota
ASSOCIATION of REALTORS®

318 WEST APOLLO AVENUE * BISMARCK, NORTH DAKOTA 58503-1412
PHONE: (701) 365-1010 or 1-800-279-2361 « FAX: 701-268-7211
e-mall: realtors@htigate.com * Website: www.NorthDakotaAssoclationOfRealtors.com

Moine Gates
1-23-01

Testimony before Senate Industry. Business and Labor Committee

Mr. Chairman, members of the Senate Industry, Busincss and Labor
Committee, my name is Moine Gates and I am the Chairman of the
REALTORS® Political Affairs Committee.

We are asking for your support of Senate Bill 2208. As we have done in the
past, we sent this proposcd legislation to the Real Estate Commission for their
input. Mr. Reich, the legal council of the Real Estate Commission, has
suggested a change that would remove the overstrike from the following
words on page 2 line 2 “or should have known”, We have looked at his
suggestion and we agree to the removal of the overstrike.

By removing the overstrike in subscction 3 but leaving it in subsection 2 we
essentially place a higher standard on real estate licensces over the client.
That, is in our opiniion, is reasonable and a standard that should be expected,




2000-2001

BOARD OF DIRECTORS

PRESIDENT
Arfene Volk, CRS, GRI

PRESIDENT ELECT
Perry Weekes, GRI

VICE PRESIDENT
Ninetta Wandier, ABR, CRS, GRI

PAST PRESIDENT
Lona Anderson, ABR, CRS, GRI

NATIONAL DIRECTORS
Ann Cichy, CRS, GRI
Lasry Louser, ABR, ABRM, CRB, CRS, GRI

LOCAL BOARD
REPRESENTATIVES

Badiands:
Jackie Miller, GRI

Blsmarck/Mandan:
Dennis Kaiser, GAt
Linda Hixson, CRS, GAI
Ror Volk, CRS, GRI

Eargo/Maorhead:

Kari Myhre, ABR, CRS, GRI, RMM
Dewey Uhlir, CRS, GRI

Jim Deibert, GRI

Bette Vandenteen, ABR, CRS, GRI

Kathy Hammer, CRS, GRI

Grand Forks:
Sidp Greenberg, ABR, CRB, CRS, GRI
Don Dietrich

Jamestown;
Scot Nething, CAM
Minoti

Mike Pollenwessel, GRI
Scot Louser, ABR, GRI

Williston;
Burnetta Fageriand, ABR, ABAM, GRI

EXECUTIVE
VICE PRESIDENT
Claus H. Lembke, CAE

ADMINISTRATIVE ASSISTANT
Jil Beck

SECRETARY
Jana Zander

REALTOR® By 1T

Noreh Dakota
ASSOCIATION of REALTORS"®

318 WEST APOLLO AVENUE ¢ BISMARCK, NORTH DAKOTA 58603-1412
PHONE: (701) 355-1010 or 1-800-279-2361 ¢ FAX: 701-268-7211
e-mail: realtors@btigate.com ¢ Website: www.NorthDakotaAssociationOfRealtors.com

Scott Louser
1-23-01
SB 2208

Testimony before the Senate industry, Business and [.abor Committee

The purpose for this proposed legislation is based on the recommmendations
given to the National Association of REALTORS® Risk Management
Committee by the Legislative Working Group. The report was given to the
committee in April of 2000 with recommendations concerning issues such as

Vicarious Liability and Imputed Knowledge.

One concern was to either eliminate or modify the consumet's vicarious
liability for the acts of the licensee. The rationale behind this recommendation
stated the common law theory of vicarious liability, under which a principal
may be liable for the acts of his/her agent, is not appropriate in a real estatc

brokerage relationship.

Consumers do not expect that they could have vicarious liability for a
licensee's actions, and it is likely that they would not sclect an agency
relationship at all if this type of liability is present. It would benefit the
consumer if it specifically is eliminated, and this would be consistent with

consumer expectations.

The wording for our changes comes based on examples from the states of
K ansas and Idaho. Our legal counse! drafted changes and presented them to the
ND Real Estate Commission. There was some slight modification that afl
parties recently agreed to as alluded to by Moine Gates in his earlicr testimony.

Thank you.




2002-2001

BOARD OF DIRECTORS

PRESIDENT
Arlene Volk, cps, GAI

PRESIDENT ELECT
Perry Weeakes, ari

VICE PRESIDENT
Ninetta Wandler, Asn, crs, Gal

PAST PRESIDENT
Lona Anderson, ABR, CRS, GRI

NATIONAL DIRECTORS
Ann Cichy, cas, Rl
Larry Louser, ABR, ABRM, CRB, CRS, GRI

LOCAL BOARD
REPRESENTATIVES

Badlands;
Jackie Miller, an

Dennis Kalser, ans
Linda Hixson, crs, Gat
Ron Volk, crs, GR

Bols de Sioux;
Kathy Hammer, crs, GRi

Kari Myhre, ABR, CRG, BRI, AMM
Dewey UNir, cas, ari

Jim Deibert, ari

Bette Vandersteen, AR, chs, GRI

OrHe;
Skip Greanberg, ABR, CRB, CRS, GHI
Don Dletrich

Jamestowry;
Scot Nething, cam

Mike Pellenwessel, ani
Scott Louser, ABH, aAI

Williston;
Burnetia Fagerland, ABh, ABRM, GRI

EXECUTIVE
VICE PRESIDENT
Claus H. Lembhke, cat

ADMINISTRATIVE ASSISTANT
Jill Beck

SECRETARY
Jana Zandet

REALTOR®  fg4saiCRiy

— o-mall:

Hontk Dakota
ASSOCIATTON of REALTORS®

318 WEST APOLLO AVENUE ¢ BISMARCK, NORTH DAKOTA 58503-1412
PHONE: (T01) 358-1010 or 1-800-279-2281 « FAX: 701-258-7211
+ Website: www.ndrealiors.com

Claus Lembke
02-28-01

Testimony before the House Industry, Business and Labor Committee

SB 2208

Mr. Chairman, Members of the House Industry, Business and Labor
Committee, my Name is Claus Lembke and I represent the ND Association of
REALTORS®. We are a statewide trade association with approximately 1050

members.

We would appreciate your favorable consideration of Senate Bill 2208. This
legislation was drafted on behalf of the ND Association of REALTORS®.

! would like to explain to the committce the general principal of the statutes

under section 43-23-12,2:

Duties to supersede Common Law

This chapter of our ND License Law deals with provisions of Agency Law.
Common law as it is written clsewherc in our statutes generally provide that
under an agency relationship the agent is assumed to be fully responsible for

any action of his principal and vice-versa.

A few years ago with the help of this committee a specific Agency law
dealing with real estate licensees and their clients (principal) was created for
the protection of both the client and the licensee. This is referred to as
abrogation of common law.

In example when you look at subsection 2 of 43-23-12.2 it states that “A
client is not liable for a misrepresentation made by a licensie in connection
with the licensee providing brokerage services.......etc.”

If this situation would ever end up in a lawsuit the court would be bound to
rule based on this very specific taw and not under the cotnmon law principles.

At this time [ like to introduce the members of a special task force that was
assigned to this legislation.

Scott Louser with Prudential Preferred Properties from Minot.
Casey Chapman, Legal Council for the North Dakota Association of
REALTORS® and the leading expert on Agency Laws in North
Dakota.




Scott Louser
02-28-01
SB 2208

Testimony before the House Industry, Business and Labor Committee

Mr. Chairman and members of the HIBL Committee. My name is Scott
Louser. 1 am a REALTOR® in Minot and the President-elect of the Minot
Board of REALTORS®. | am also a member of the NDAR Political Affairs

Commiittee.

The purpose for this proposed legislation is based on the recommendations
given to the National Association of REALTORS® Risk Management
Committee by the Legislative Working Group. The report was given to the
committee in April of 2000 with recommendations concerning issues such as
Vicarious Liability and Imputed Knowledge.

One concern was to either eliminate or modify the consumer's vicarious
liability for the acts of the licensee. The rationale behind this recommendation
stated the common law theory of vicarious liability, u..der which a principal
may be liable for the acts of his/her agent, is not appropriate in a real estatc
brokerage relationship.

Consumers do not expect that they could have vicarious liability for a
licensee's actions, and it is likely that they would not select an agency
relationship at all if this type of liability is present. It would benefit the
consumer if it specifically is eliminated, and this would be consistent with
consumer expectations.

The wording for our changes comes based on examples from the states of
Kansas and Idaho. Our legal counsel drafted changes and presented them to the
ND Real Estate Commission. There was some slight modification that all
parties recently agreed to and approved by Senate in the cngrossed version of
SB 2208.

We are asking for your favorable consideration.

Thank you.




