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Minutes: Scn~tor Traynor opened the heuring on SB 2219: A BILL FOR AN ACT TO 

AMEND AND REENACT SECTION 25-03.1-11 OF Tl-IE NORTH DAKOTA CENTURY 

CODE, RELATING TO INVOLUNTARY TREATMENT AND COMMITMENI' 

PROCEDURES. 

Senator Mathern, representing district 11 of Fargo, supp1.)rts SB 2219. Reduction of 7 days 

to 4 dnys when a preliminary hcuring must b(! held, Issue is not simple when we deprive a 

person of their liberty, there urc problems, A person who was involuntarily held asked me to 

address this problem, (Tape I, side B) 

Senator Lyson: In larger communities 4 diiys is plenty of time. But in rural communities it is 

not enough time. I would like some leeway in rural ureas. 

Senator Mathern, I understand that conccn1. I addressed the bill some time ago. Howcvc1\ 

modem technological advances huvc allowed us to speed up this process. These people arc held 

in a care facility that foels like a prison, 



Pugc 2 
Scnutc Judiciury Committee 
Bill/Resolution Number SB 2219 
Heuring Dute Junuury 22nd, 220 I 

Stmator 'l'rt,nbcMth: I feel thut four duys is enough with my experience of this. 

Sen11t(i1r Mathern: I would like to show th~ committee line IO nnd 11. I think this would bl! thc 

situution, Lets get to the Jusincss foster. This is ulso not rigid enough to sny thnt there arc 110 

oxccptions, 

Senator Nelson: Holidays urc addressed on page I li11<.~ IO. 

Sem,tor Trenbeath: The time frumc is short. 

Senutor Joel llcUkamp, reprcscntln" district 27, is on n.:cord for supporting SB 2219, 

Representative Audrey Cleary, representing district 49, is on r~cord for supporting SB 22 J lJ. 

Tcrryl Ostmo, homemaker testifies in favor of SB 2219, (Testimony attached) 

Senator ·wraynor: Whnt huppcncd ut the preliminary hearing'? 

Tcrryl Ostmo: I didn't get one. 

ScnRtor Traynor closed the hc11rlnu on SH 2219. 

JANUARY 24TH, 2001 TAPE 2 SIDE A METER# J.!!J 

Senator Tray,11or opened the hearing on SH 2219, 

Thomas Mayer submitted testimony on SA 2389 which wus heurd in 1989, rcgurding 

scheduling n preliminary hearing within seven duys ruthcr thun seventy-two hours, exclusive of 

weekends and holidnys. 

John Olson, appearing on behalf of the peace officers. It is best to keep this at seven duys, 

Important that u preliminary hearing be there. I don't know what your doing by rcduciing the 

days, 

Senator Traynor are days defined in the code? 

John Olson I don't know, I assume its defined in the bill I think we can assume if the fourth day 
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fell on on u Suturduy we could postpone until following Monduy. I think !his is u potcntiul out. I 

think its u good point but it doesn't ulways work. 

Senator Watne did you hcur Mrs, Ostmos testimony'? It wus very dcvastuting, 

John Olson I hgrec thut it is hard on individual cuses in. But, routine situutions must b\: 

conducted or the system will be strnincd. This is not the wny. 

Senator Wl.cnc nothing cun be assessed in four duys'! 

Senator Trenbeath Mrs, Ostmo wasn't criticizing the court system, she was criticizing that she 

wus held tho mnximum number of days. 

John Olson I cnmc from n very strong interest in this, I bclicvc people should be given their 

rights. I ugrcc with you, If you reduce the number of duys to 4 you •11 put a hardship on the 

system, 

Senator Lyson I cun tell you shortening thc days wi II not work. Sometimc'.; 7 days isn't enough 

time. 4 dnys is not enough. 

Senator Nelson do I hcur this right'? It will go buck to 7 duys if this bill is not pusscd'? 

Tom Mayer if you mukc changes you'll huvc tcchnicul problcms elsewhere. A !urge task force 

cumc up with n bill which your now undoing, The prcscnt luw 8tutc'i 7 duys. 

Senator Watne you huvc un umcndmcnt which would ullow a person to be hcurd in their 

residence'? 

Tom Mayer if a henring was in 4 duys thut would help. For other places you may need 7 days, 

because a preliminary hearing is done in the county of residence. 

Senator Traynor that would be n new change. 

Tom Mayer there would need to be a new section to make it consistent. 
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All!" C. Schw4'1t1.cr, uppcill'ing on behalf of the North Dukotu Stutc Hospitul. (testimony 

uttuchcd) 

Scmttor Traynor urc you fnmlliur with Mrs. Ostmos lawsuit'? 

Ale" Schweitzer no I um not. A 24 hour prcliminury hcurlng wus not hcnrd, 

Scau,tor Dever if Mrs. Ostmo came to your hospitul would 8he huve been trcutcd differently'! 

Alex Schweitzer yes. 

Senator Traynor we can't help Mrs. 08tmo with this bill. It may help someone in the futut'l!, 

However, the problem wus not to do with the amount of day8, It had to deul with the person 

signing her to the Ho8pitul. 

SENATOR WATN•: MOVED TO DO NOT PASS, SECONDED HV SENATOR 

TRENDfl:ATH, VOTE INDICAT•:D 6 YEAS, i NA \'S, ANDO ABSENT AND NOT 

VOTING, SENATOR LYSON VOLl!NTEER•:D TO CARRY TUE HILL. 

Senator Nelson m!,Jloncd to druO 1u:1?solutlon to stmJy the orcu !!fJnvoluntun \;ommltmcnt 

nroccdyrcs. Seconded by Scmttor Bercier, VOTE INDICATED 7 YE.\S, 0 NAV~ AND 0 

ABSENT AND NOT VOTING, 



Date: I / 1. '-'/ / O ( 
Roll Call Vote#: ( 

2001 SENATE STANDING COMMJTTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. S f3 2 '2 { '\. 

Senate Judkia!X Committee 

D Subcommittee 011 ______________________ _ 

or 
0 Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By W 1 Seconded 
AT"(.... B 

--------- y . 
Sen1tors Yes No Senaton Yes No 

Travnor, J. Chainnan ~ Bercier, D. ~ 

Watne. D. Vice Chainnan >( Nelson, C. )< 
Dever, D, >( ---Lyson, S. >( 

Trenbeath. T. >< 
--

Total (Yes) 6 No I 
Absent V 
Floor Assignment L1 :,011. 

If the vote is on an amendment, briefly indicate intent: 



• 

Date: J /~'1 /11 { 
Roll Call Vote#: ? 

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO, 'l ,_, 1, 

Senato Judiciary 

D Subcommittee on ________________ _ 

or 
0 Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By Seconded 

-------- By 

Senators Yes No Senafon -Tra vnor. J. Chainnan >< Bercier. D. 
Watne. 0, Vice Chafnnan y Nelson, C, 
Dever, D. '><' 
Lyson, S. y -Trenbeath, T, ~ 

-- -
. --

Total (Yes) ____ 1:_._ _____ No 0 

Absent 0 
Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 

Committee 

Yet No ,_ 
,)( 
~ 



REPORT OF ST AN~INO COMMITTEE (410) 
January 25, 2001 ,,22 p,m. 

Module No: SR•t 3• 1639 
Carrier: Lyeon 

Insert LC: , Title: , 

REP ~T OF STANDING COMMITTEE 
SB 2219: Judiciary Committee (Sen, Traynor, Chairman) recom,nends DO NOT PASS 

(6 YEAS, 1 NAY, 0 ABSENT AND NOT VOTING), SB 2219 was placed on tho 
Eleventh order on the calendar, 

(2) DESt<, (3) COMM Page No. 1 SR·13·1639 



2001 TESTIMONY 

SB 2219 

kif i?(ttdrir±rtt ft I ' ti t't · . I t" &rt: trW(;' '1 it 1 I t I 1.u 



S 71tt (200 I) Legislative Assembly 

SliNATE BILL NO, 2212 Changes to Involuntary Commitment Statutes 

Testimony ofTcrryl Ostmo, Wahpeton, ND 

Mr, Chairman and members of the committee, my name is Terry! Ostmo from WahpetCln, 

ND, I am a homemaker and decorative painter, Hnd my husband is a family practice physician. 

We have two children who are now in high school. Those of you who subscribe. to The Fc1rum 

may recall the headlines on Sunday, December 12, 1999, which read: 1 Tcr ryl Ostmo, who was 

held against her will in two psychiatric hospitals for seven days without judicial review, wants law 

changed" and "Woman says her 'stay' in hospital 'abuse of power ". 

What was done to me during those tjtwen days nearly destroyed my life. My whole family 

has been deeply affected. I do not believe that my experience of involuntary commitment is an 

isolated one. If there is anything isolated about my case, it is that I have come forward to publicly 

share my story. It is my hope that this legislature will see that the involuntary commitment laws 

need to be changed. These changes wiH prevent others from suffering the trauma my family and I 

suffered. This legislature should not expect a flood of victims of the involuntary commitment 

process to come forNard with their stories. The stigma associated with mental illness is just too 

gr~at, 

On April J, 19971 I was accused of being mentally ill. For five days I was held against my 

will at MeritCare Hospital by Psychiatris"t Samy Karaz . My medical record documents that I 

~omplained of being a "prisoner". 

After five days, under Dr. Karaz's orders, I was transferred to Altru Hospital in Grand 

Forks. Sheritrs deputies from Cass County handcuffed me in the psychiatric ward, led me 

throu'!h the hospital lobby out into the street in front of MeritCare Hospital and drove me to 
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Orand Forks where I was agalu held against my will for two more days. My insurance company 

was billed nearly $ l ,000 for each day I was held against my will. 

The law needs to be changed so that the psychiatric evaluation period is no longer seven 

days. A study by a California psychologist at the Langley Porter Institute In San Francisco has 

shown that psychiatrists will hol<l a patient, almost without e,<ccption, for the maximum period 

allowed under the law. 

My case dramatically illustrates the irresponsible use and abuse of the special authority 

entrusted to physicians and other mental health professionals by the North Dakota legislature. 

The commitment papers that had been prepared were mwer flied with the Court. My rights to an 

attorney, to an independent medical evaluat.ion, to be present at a hearing, and to be free from 

unnecessary restraint and isolation were all violated. The findings of North Dakota's Protection 

and Advocacy Project substantiated neglect. Mr. Paul F. Richard, General Counsel for McritCarc 

Health System, in his response to those flndings wrote: 

"Ms. Ostmo was ultimately released from Altru prior to the 7 day period for the preliminary 

hearing, thus the filing of a petition became unnecessary." ( I was released only within several 

hours of having been held~ full seven days.) 

Involuntary commitment is "a mass! •,\J cu11ailment of liberty." Being denied liberty fur up 

to seven days when r ~c1Jsed of mental illness is devastating to one's mental health. Mental health 

patients are discriminated against in Nflrth Dakota by having the longest conflnement before 

seeing a judge. Individuals ~~ing held for sexual crimes will have a preliminary hearing within 72 

hours, according to the Sexual Predator Law. Individuals being held for felonies will be in cornt 

without unnecessary delay. It is fact that in North Dakota a person accused of being mentally ill 

can be locked up for five, six or seven days, which is worse than jail sentences for most first­

offense misdemeanors. This is clearly punitive . Punishing the menta.lly ill, or those accused of 
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menta( illness, should not be a result of the involuntary commitment process. 

It is wrong for the law to allow seven days before an individual being held for mental 

health allegations and accusations will see a judge. The existing law already allows a delay or 

continuance of the preliminary hearing if concurred with by the respondent or if extended by tho 

magistrate for good cause shown. Theretbre, we do not n-,ed to arbitrarily jeopardize the mtmtal 

health and liberty of all persons by allowing incarceration for a full seven days. 

If it takes more thstn three duys to do an evaluation to justify the extreme measure of 
• 

taking away a person)s liberty, the problem lies with the examiner doing the evaluation. 

Geographically, there isn't anyplace in North Dakota that can't be reached easily within 24 hours. 

Involuntary commitment is only appropriate for a very small sub~et of people with mental illness, 

and then only if the person is at imminent risk of danger to themselves or others, or substantially 

incapable of self-care. This requires circumstances of an extreme nature, and us such 

- will become apparent very quickly. Unnecessary deprivation 0f liberty for any period of time 

is devastating, Seven days is far too long. I ask for your positive recommendation on S82219 

to the Senate and your yes vote when it goes to the Senate floor for a firL.d vote. 

Respectfully yours, 

~~ Od,?r!tv 
Terryl Ostmo 
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Woman AVI 'ltay' In ho1pltal '•buMJ of power' 
Bl' P1tr1'/<. Sprln~,r n,, Forum• U/l2/JP'JP 
Terry! Ostmo will stlpulate that shtt wHn't a model of 
etiquette on the evening of Aprll 3, 1997, She wlll 
admit, In fact, that she was a cauldron of anger. 

Angry enough to curse and flail her arms at her 
former therapist O'tJC wh.at.AJlcenslng boar~r 
.found was poor J.w;lgment In cc51'nsewm]Ifr, So 

I i'ngry that the psychologlsi-she conontod would 
accu'8 her of threatening his life - an ollegatlo11 she 
deniH, 

But she Insists she rlldn't do anything to justify being 
held for seven days against her wlll In the psychiatric 
wards of two hospitals - detained without a court 
order, without legal representation, without any 
process of law, 

"It was an abuse of power," she says. "Even anim.,,ls 
get t, ... ated bett.ur than that," 

North Dakota lnws governing the Involuntary 
commitmtint of persons deemed mentally Ill and In 
need of treatment requln, that a court petition be 

nled within 2~ hours, -l~~i, holldJys, 

That didn't happErn after Ostmo, who llves In Wahpeton, N,D,, was admitted to 
MerltCare Hospltal at 9:15 p,m, on a Thursday night, records Indicate - c1 lapse a 
state advocacy agency found to be neglect, 

The nndlng, by the North Dakota Protection and Advocacy Project, was issued this 
fall as part of an Investigation of Ostmo's cas6 that continues, The agency has 
authority under state end fedetal law to lnv.ntlgate reports of possible abuse and 
neglect In the care of the mentc1lly Ill or developmentally disabled. 

Although a petition and other paperwork were prepared follo .. "lng Ostmo's admission, 
the documents never were filed in court, as required by law, the agency's report 
said, As I result, no lawyer was appointed to represent Ostmo, and no hearing was 
held before a judge to decide whether she was a person In need of Involuntary 
treatment - safeguards required by law, 

MerltCare responded to the findings with arguments that circumstances, Including a 
blizzard and other delays tn tr~nsferrlng Ostmo to a hospital in Grand Forks, N,D., 
allowed an exception to the deadline for filing the paperwork, Officials who have 
reviewed the case have been unpersuaded, however, 

"'We substantiated neglect, H says Jim Jacobson, deputy director of 
Advocacy Project, and the Investigator ' 

"Do I think that Terry! Ostmo's rights were violated to the extent there was 
negligence?"' Jacobson added, "Yeah, J think that's very clear." 

Jacobson also concluded that Mer t are a a e to fully advise Ostmo of her legal 
rights, Including her right to be present at a treatment hearing and the right to an 
Independent medical evaluatlon. 

f.Jllowlng, according to the agency's flndlngs and other documents, Is a summary of 
what lt.:ippened before and af'ter Ostmo's emergency admission at MerllCare: 

That even111g, Slh. went to the south Fargo home of Ken Christianson, a Merltcare 
psyc:hologlst, to confront him with complaints about the unsuccessful treatment of 
her post-traumatic stress. She had ended her therapy with Christianson two years 
earlier. 



Chrl1t11n10n rlfu11d to r, 111t with 01tmi1 1nd 11k1d her to IHVI, Ht contend• that 
she Hnultld him, vert,11ly end phyalcally, and that he hid to r11traln htr by 
holding her t,y the wrists, In 1 ,worn court affidavit flied the next day, Christlan,on 
Hid 01tmo Lhreetened 1111 life three times. 

Ostmo ~enles throatenlno Chrlatlanson'• lire, She maintain• that she called him a 
vulgar name three times, 

"I'll admit that J tried to 1l1p his face/ she says, "He could have salr1 all &<Inds or 
things, and It's his word against mine, H 

(A judge later granted Christianson'• request for a restrelnlng order against Ostmo, 
barring her from coming within 500 feet or hla orflce or home, Months lahtr, because 
or the order, police escortod Ostmo out of the hearing room when Christianson was 
queetloned about his eouneellng of her by a state llcenslng board,) 

After Ostmo's confrontation with Christianson at his home, he called Fargo police, 
who took ,1er to MerltCare's emergency room, 

Doctc,r. examined Ostmo, whose blood-alcohol c;oneentratlon was 0,09~J thEi 
statutory Intoxication level ror drivers Is O,J.O percent, A psychiatrist, Sarr:y Karaz, 
determined that Ostmo posed a rlc;k to herself or others - an opinion not shared by 
her therapist at the time, R,P, Ascimo, fl psychologist from Breckenridge, Minn. 

Ascano, who had seen Ostrno bufore she went against his advice to ronfront 
Chrlstlamion, talked to Karaz by telephone the next day, who asked ror his Input. 
Ascano wrote that, once sober, he didn't think Ostmo was "admlttable" undt.r 
Minnesota laws. 

Although Atlcano deterred to Karaz's ,lssessment, ho says ho told the MerltO.re 
psychiatrist "that If J had been or the opinion that Mrs, Ostml) was 'committable,' she 
would not have been permitted tu leave rny office and would have Immediately bHn 
placed on a peace olTlcer hold,H 

MerltCare had a duty to provide medical treatment to someone requiring It, Jaf'.obto11 
wrote In hi" report, "Toe Project takes no position as to whether Ms. Ostmo was a11 
Individual In need of continuing treatment after the first 24 t1ours of hospitalization." 

In tiny event, Karaz ordered Ostnio hospitalized and sihe was taken to the hospital':, 
psychl~itrlc ward, wh~re a woman told her, "OK, strip," 

With three women and two men prHent, lndudlng a private Hcurlty officer with a 
gun, she was forced to take off her clothes, Ostmo then was placed In a small lock&d 
room, furnished with only a hospital bed, 

Mospltal record1 Indicate Ostmo was angry In the emf!rgency room, using loud an<J 
threatening language, She also was lrrltable at times when conhned to her room In 
the psychiatric ward. 

"J was angry for being locked up In that hellhole,',' she ta~•s, "I thl n k that 1s a normal 
reaction for somebody In that situation, 7 wau telllng them, 'You can't lock me In 
here, J have claustrophl1bla, 1" 

The Protection and Advocacy Project concluded, In fact, that the hosp Ital's practice of 
locking up patients for safety rEiasons after a new admission constituted neglect, 

MerltCare had a practice or having all patients In the psychiatric unit go to their 
rooms, which then were locked, when a new patient was admitted. State law 
provides that a patient has the right to the least restrictive conditions necessary, 

"The Proj61ct substantiates a finding of neglect In that Merltcare lacked adequat1J 
written policies and procedures to define, document, monitor, ind control the use of 
secluBlon, H the rtport found, 

( ·-;stmo maintains she didn't recelvTitiypsycli~er five days at 

,~-----------~ .. --·--------
The hospital had planned to transfer Ostmo to United Hos~ltal In Grand Fo 
because of her conte.r1tlous relatlonshlp with Christianson - and with others at 
MerltCare, ln~ludln,, Karaz, the admitting psychiatrist, who earlier had refused to 
accept her for i.:oun&@llng, 



• 
• The transfer, which was 11ade by cass County deputy sheriffs, was delayed several 

times becauu of weather - lncludlng the blizzard that preceded the 1997 Red Rtver 
Valley "ood, Nonetheless, Jacobson concluded that did not excuse the failure to file a 
petition. 

The petition fll'\d other papers were prepared by Mellssa Overland, a medical sodal 
worker at M•ttteara. The state llcenslng bt111rd for soclal workers last month found a 
"'reasonabh:1 basJs to bellave,_, that Overland violated professional ethics by falling to 
tlle the petition. Overland objects to that finding and ls asking for It to be 
overturned, A final decision Is expected In February, 

Jacobson also concluded that Meritcare acted negllgentfy by not allowlng Ostmo to 
weer a coat when she was driven to Grand Forks on Icy highways on April 8, 1997, 

_ when the temperature was .~.§_degr .. s.-•~·---·--------~-- ____ _ 

-·~ot-.,avlng a coat durln~-~ransport In freezing ttmperatures pl~ced Ms, Ostm~ \\. ~! of harm," he wrote In his findings, 
10 

at ) '--------------------- ~-------_./ 
Merttcare declined to comment, In detail, on the report or the conduct of Its 
employees In handling Ostmo's case, In letters rispondlng to the agency's report 
and Ostmo 1s complaints against professlonals Involved In the case, however, 
Merltcare has denied doing anything wrong, 

"While MerltCare would llke the opportunity to talk about our side of the story 
regarding Terryl Ostmo's case, we ate bound both legally and ethically to abide by 
the laws of patient confldentlallty," says MerltCare spokeswoman Carrie Johnson, 
"'Because Mrs, Ostmo has made the decision not to give consent, we wlll respect her 
wishes and won't discuss anything related to her case, 

""We welcome the comments of outside organizations such as The Protection and 
Advocacy Project, We have cooperated fully with the project and have lnvtted t'1em• 
to conduct an ln-servlte tor our staff on the Issues Identified In their report," 

The report has been sent to state health officials and a private agency that accredits 
hospltals, Ostmo, who Is pushing for leglslatlon to change state laws regarding 
Involuntary commitments, released Information about her case ti) The Forum, She 
said she didn't want to sign a release with the hospital, however, saying she dldnt 
want to open herself to the release of sensitive medlcal lntormatlon, 

Jacobson 1tlll ,~ Investigating whether United Hospital, since renamed Altru, acted 
tmproperty by holdlng Ostmo ror two days without ,,llng a court petition, He hopes to 
flnlsh his findings next month. 

""I really admire Terryl Ostmo's grit In pursuing this and her perseverance In pursuing 
It," Jacobson says. "'I bell eve we ha\le addressed what were the most significant 
concerns." 

Ostmo stlll Is disturbed by the experience, 11I 1m doing what I can to get 0\lor It," she 
says . .. I'm trying to make changes, It's traumatic - It's exceedlngly traumatic, I 
don't think 111 ever get o\ler It." 
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SB 2219 

Senate Judiciary Committee 

January 22, 2001 

Good Morning, Chairman Traynor and members of the Committee. I 

am Teresa Larsen, Executive Director for the Protection and Advocacy 

Project. I would like to make a few comments relative to the proposed 

changes to North Dakota's Involuntary commitment law. 

The current law allows the State to postponei a respondent's first 

appearance before a judge until seven days after the State has taken a 

respondent into physical custody. seven days is a very long time for a 

respondent to lose the opportunities to go to work, to go home, to attend 

religious services, to visit friends, to go for a walk, to attend to usual social 

activities, to Interact with nature outdoors - outside constant surveillance by 

the State, All this occurs In the usual case before a respondent has seen a 

judge for the first time. 

During this seven days, a respondent might be fired from employment 

because the respondent did not show up for work for several consecutive 

scheduled work shifts. A respondent could miss out on seeing the 

respondent's children and grandchildren on a dally basis. A respondent may 

fall to live up to various family obligations. There are many examples of 

how a respondent's life Is disrupted whlle held In custody before seeing a 

judge. 

If a preliminary hearing can be held on the fourth day, rather than the 

seventh day, the respondent should have that option. Liberty Is a 

constltutJonal right. The State can honor that constitutional right to IJberty 



by wlthholdlng ft for a shorter time, consistent with the practical llm!ts of a 

fair and reliable commitment process. A person taken Into custody for 

commitment as a sexually dangerous person gets the right to a preliminary 

hearing on the third day. A respondent should get no less In an Involuntary 

clvll commitment proceeding under Chapter 25-03.1 

Thank you for the .:.ipportunlty to comn,ent. 
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Lec,l1latlon would shorten holding time 
ay P•trld< spr1r,o11r 
'11111 Forum· 11/J2/J'J'J'J 

How h0;1lttr,- is. your C8sh flow'1 

Psychiatric hospitals In North Dakota can hold a person for Involuntary treatment for 
up to seven days before a judge decides whether hospltallzatlon should continue. 

Terryl Ostmo, who was held against her will In two psychiatric hospitals for seven 
days without any judicial review, wants to change the law, 

She advocates leglslatlon to shorten the length of time, to three dai•s from seven, 
that a person can be hospltallzed Involuntarily for psychiatric treatment. 

Reducing the time before a hearing must be held would help guard against a person 
being held without a hearing - or at least shorten the time, she argues. 

"'Those laws are there to protect the rights of lndlviduals,;, says Ostmo, who llvas In 
Wahpeton, N,D, ""Hospitals are not prisons and you don't check your legal rights at 
thll door when you enter, N 

Sen, 'nm Mathem, D•Fargo, has had a blll drafted .!!Ind plans to Introduce a proposal 
to shorten the period to three days, with continuances allowed by a judge for good 
cause. He plans to Introduce the blll In the 2001 Legislature. 

"'This ls not a common problem In my work e)(perlence, - says Mathem, whose career 
has been In soelal work, "'However, In the cases where It does happen, It ls 
devastating to the lndlvlduals Involved. Jt Is not Just an Issue of civil rights being 
violated, but also of damage to one's self concept, 11 

Minnesota allows an emergency psychiatric admissions for up to three days, 
excluding weekends or holldays, before a court hearing must be held, 

Rose Stoller, executive director of the Mental Health Association In North Dakota, 
says the organization's board Is studying the proposal, In llght of Ostmo's case, but 
hasn't yet taken a po~ltlon on It. 

"'We are absolutely going to take a look at It," she says, "The decision was to put It 
on our leglslatlve agenda, Jt certainty sounds llke It was a very traumatic experience 
for this lncllvldual, clearly, H 

However, Stoller adds, "'I just don't have enough Information.;, 

Glenn Johnson, a psychologist from Jamestown, N.D., and vice president of the 
association's board, Isn't convinced that shortening the period by which a hearing 
must be held would solve the problem In Ostmo's case - that no petition was flied 
with the court, 

"'I'm just not sure J had a clear understanding of how a shorter amount of time 
would keep this from happening," Johnson says, 

That position misses the point, Ostmo says, She belleves she was relHsed on the 
seventh day because of the law requiring a hearing, A shorter deadtlne would protect 
peuple from being arbitrarily hflld for up to a week, she says, 

A pathtnt has the right to an Independent medlcal examination as part of the court 
review, 

Thomas Lockney, a law professor at the University or North Dakota, says North 
Dakota's laws protecting psychiatric patients' rights In Involuntary commitments are 
generally gt,od, He was active In revising the laws In 1917. 

"'What happens when you don't follow the statutes?" he asked, "The big question Is 
what are your remedlts? The answer Is the remedies are only as good as the mental 
health profession a ls," 

Patients whose rtohts were violated can r,1e a clVII lawsuit to seek damages, but It 
can be dlMcult to oet a lawyer to take such a case on contlnoency, Lockney says, 



Indeed, ostmo says she spoke to a number of lawyers. None was wllllng to take the 
case without a ree. A two-year statute of limitation might have passed by now, she 
says. 

"Once you're out, there's lncredll:i!a dlfficufty In getting any nnanclal remedies," 
tockney says, 

Gregory Runge, a 84smarck, N.D,, lawyer who has represented patients In 
Involuntary commitment cases for almost 10 years, says situations llke Ostmo's are 
rare. 

"That's totally unheard of/" he says, "'ln my 9½ to 10 years of doing this, It's never 
happened,• 

Runge agrees with Lockney that North Dakota's laws and procedures governing 
Involuntary psychiatric admissions are good - as long as they are followed. 

"These laws are great, absolutely excellent. They give the respondent adequate 
protection. But that means everybody must know the law and follow It," 

Professlonals Involved In mental commitments In Burleigh and Morton counties meet 
regularly to discuss procedures. That Includes law enforcement, lawyers and court 
offlclals, medical professionals and social workers. 

t>s a result, people are well aware of what the laws require, and the system works 
well, Runge says. 

"'Nobody falls through the cracks In Burleigh and Morton counties," he says, "'We 
have It down to a science, There's no guessing here," 

Lockney says the Idea of shortening the pertod a patient can be held without a 
hearing to three days has merit, ""l think seven Is awfully long," he says. 

The le~lslatlva fight llkely wlll be to demonstrate that It would not be a hardship In 
rural ,,reas, he says, 

""Here., you can be locktd up for five, six or seven days, which Is worse than jall 
sentenc:es for most ftrst-off'ense misdemeanors," 
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Number of Mental Health Petitions filed & Hearinas Held 

Richland County 1997 Petitions Filed: 8 Hearings Held: 2 

1998 Petitions Filed: 10 Hearings Held: 0 

1999 Petitions Filed: 12 Hearings Held: 2 

2000 Petitions Filed: 6 Hearings Held: 1 

Cass County 1997 Petitions Filed: 351 Hearings Held: 33 

1998 Petitions Filed: 315 Hearings Held: 31 

l 999(up to Nov. 15): 
Petitions Filed: 2S8 Hearings Held: 32 

Nov, 15, 1999 to end of year: 
Petitions Filed: 45 Hearings Held: 3 

For Cass County the above data averages out to fewer than three mental health 
hearings per month. 

North Dakota Supreme Court Clerk of Court's Office (701) 328-2221 Annual Reports: 

Total Number of Mental Health Petitions Filed in 1997: 993 
Total Number of Mental Health Petitions Filed in 1998: 969 
Total Number of Mental Health Petitions Filed in 1999: 944 

Total Number of Hearings Held: Not Available from Supreme Court Clerk of Court. 
I was told to contact each individual County Clerk of Court's Office. 

Burleigh County 1997 Petitions Filed: 75 

1998 Petitions Filed: 68 

1999 Petitions Filed: 69 

Hearings Held: Not Kept Track Of 

Hearings Held: Not Kept Track Of 

Hearings Held: Not Kept Track Of 
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forum edltorl•h Psychiatric patient• have right. 

TM Forom • l2/1l/J9'J9 
North Dakota's legal system for reviewing the need for Involuntary admissions to 
psychiatric hospltals seems to work pretty well - most or the time. 

But occasionally things don't happen as they should, and we all are reminded of the 
reasons whv people Involuntarily committed for psychiatric treatment are entltled to 
hav'9 a judge review their caH, 

That process Is mandatory, not discretionary. The law Is clear: a court petition must 
be filed within 24 hours of an emergency admission, e)(cludlng holidays, People 
cannot be held Involuntarily without a review hearing for more than seven days, 

That didn't happen In the case of Terryl Ostmo, a Wahpeton, N.D., woman who 
recently made her case public In The Forum. She Is pushing for teglslatlon to shorten 
the time a person can be he.Id, to three days from seven, before a review hearing. lf 
approved by the 2001 Leglslature, North Dakota would join Minnesota In requiring a 
Judge to decide - normally within three days with provisions for an extenston -
whether In-patient treatment Is required, 

The proposal has merit. It would reduce the length of time a person can be held 
lnvoluntarlly, until a judge decides, In Ostmo's case, she was admitted to two 
hospltals and was released only when the seven-day limit had been reached. 

Although lapses are rare, they do occaslonally occuI. The Ostmo case demonstrates 
that the laws governing emergency, Involuntary admissions are supposed to 
safeguard patient rights, The dtclslon to hold someone against his or her wishes 
must be made with unfalllng 1tte,1tlon to the protections of due process. 

ln Ostmo's case, a petition never was filed with a court, And the patient was not fully 
apprised of her legal rights, an Investigation later found. Thus, no lawyer was 
appointed to represent her; no Independent medlcal examination was made; no 
judge decided what was In her best Interest. 

That should not happen. Ever. North Dakota should reduce the length of time that a 
person facing Involuntary commitment Is In legal llmbo, to three days from seven. 
Four days Is a long time when a person Is deprived of liberty without ~ hearing. 

(Forum edltorlals represent the opinion of Forum management and the newspaper's 
f::dltorlal Board,) 
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OFFICE OF ATTORNEY GENERAL 
STATE OF NORTH DAKOTA 

Wayne Stenehjem 
ATTORNEY GENERAL 

QAPITOL TOWER 
Slate Capitol 
600 E. Boulevard Ave, 
Dept, 125 
Bismarck, ND 58505-0040 
701·328-2210 
800·366·6886 (TYY) 
FAX 701 ·328·2226 

CQn1umer Protection 
and Antltru1t DIYlalon 
701 •328·3404 
800•472·2600 
Toll J:ree In North Dakota 
FAX 701·328·3535 

Gaming Dlvl1lon 
701·328-4848 
FAX 701·328·3535 

Llc1n1lng ~tlon 
701-328·2329 
FAX 701 ·328·3535 

January 23, 2001 

Senator Jack Traynor 
Chairman Senate Judiciary 
State Cap:i.tol 
Bismarck, ND 58505 

Dear Senator Traynor: 

Committee 

Enclosed are amendments to other sections of N.D.C.C. 
chapter 25-03 .1 pertaining to a prelimina:r,, hearing to be 
held within seven days of emergency detention to be 
consistent with the changes in section 25-03.1-11 under 
Senate Bill No. 2219. A separate amendment in section 
25~03 .1-26 (1) allows preliminary hearings to be held where 
the person is located, thus saving substantial costs of 
transportation for the counties. 

There are also references to scheduling a hearing within 
state Office Bulldlng seven days, but not a preliminary hearing, in N, D. C. C. 
900E, Boulevard Ave. §§ 25-03 .1-18 .1 (1) (b) and 25-03, 1-34. In each instance, 
Bl!lmarok, No 5e5o5,oo41 the individual is subject to an existing treatment order FAX 701•328•4300 

OIYII Litigation 
701-328•3640 

Natural ReeourcH 
701 ·328·3640 

Racing Comml11lon 
701 •328·4290 

and I therefore did not make changes in those sections. 

The State Hospital Superintendent, Mr. Alex Schweitzer, 
will be available to testify regarding Senate Bill No. 2219 
on Wednesday and I can accompany him to answer any 
quest ions concerning the ~.mendments or commitment 
procedures. 

Bur11u of Crimin al Si nc 
lnvHtlgatlon ,,/····· 
P.O. Box 1054 rf 
Bismarck, ND 58502· 1 O 4 
701·328•5500 
800•472·2185 
Toll Free In North Dakota 
FAX 701•328-5510 Thomas A. Mayer 

AAsistant ~ttorney General 
FIN Mtrthll 
P.O. Box 1054 1 k 
Bismarck, NO 58502·1054 Encloeure 
701•328•6555 
FA)( 701•328·5510 

Office 
.0, Bolt 2005 

Fargo, NO 68108•2005 
701•239-7126 
,A)( 701•239•7129 
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MEMORANDUM 

If the Committee concludes that it is appropriate to provide for 

a preliminary hearing in a mental heal th commitment only four days 

after an emergency detention or a tre6tment hearing within four days 

after the court receives the examine!'" 1s report1 it is recommended that 

N.D.C.C. § 25-03.1-26(1} be amended to allow a preliminary hearing to 

be held in the court where the person is located as well as in the 

county of residence as is the case regarding treatment hearings under 

N.D.C.C, § 25-03.1-19. The following amendment to subsection 1 of 

section 25-03.1-26 will accomplish this. 

SECTION __ _ AMENDMENT. Section 25-03.1.26 of the North Dakota 

2 Century Code is amended and reenacted as follows: 

3 

4 2SN03-1.26 l!:mergency procedure -- Acceptance of petition and 

S individual -- Notioe -- Court hearing set. 

6 

7 

8 

9 

10 

11 

12 

13 

16 

1. A public treatment facility immediately shall acr::ept 

and a private treatment facility may accept on a 

provisional basis the application and the person 

admitted under section 25-03.1-25, The superintendent 

or director shall require an immediate examination of 

the subject and, within twenty-four hours after 

admission, shall either release the person if the 

superintendent or director finds that the subject does 

not meet the emergency commitment standards or file a 

petition if one has not been filed with the court of 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

17 

18 

19 

20 

21 

2. 

the person's residence or the court where the person 

is located or the court which directed immediate 

custody under subsection 2 of the section 25-03.1-25 1 

giving notice to the court and stating in detail the 

circumstances and facts of the case. 

Upon receipt of the petition and notice of the 

emergency detention, the magistrate shall set a date 

for a preliminary hearing, if the respondent is 

alleged to be suffering from mental illness or from a 

combination of mental illness and chelnical dependency, 

or a treatment hearing, if the respondent is alleged 

to be suffering from chemical dependency, to be held 

no later than se•o1cn four days after detention unless 

the person has been released as a person not requiring 

treatment, has been voluntarily admitted for 

treatment, has requested or agreed to a continuance, 

or unless the hearing has been extended by the 

magistrate for good cause shown. The magistrate shall 

appoint counsel if one has not been retained by the 

r~spondent. 

Pttge No, 2 
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SECTION __ _ AMENDMENT. Section 25-03 .1-06 of the North Dakota 

2 

3 

4 

Century Code is amended and reenacted as follows: 

I 25-03.1-06. Right t~ release on application - Exception -

5 Judicial prooeedinga. 

6 

7 Any person voluntarily admitted for inpatiE>nt treatment to any 

8 treatment facility or the state hospital must. be o:r.:ally advised of the 

9 right to release and must be further advised in writing of the rights 

10 under this chapter. A voluntary patient who reque~ ·~s release must be 

11 immediately released. However, if the superintendent or the director 

12 determines that the patient is a person requiring treatment, the 

13 release may be postponed until judicial proceedings for involuntary 

treatment hav~ been held in the county where the hospita1 or facility 

is located. The patient must be served the petition within 

16 twenty-four hours, exclusive of weekends and holidays, from the time 

17 release is requested, unless extended by the magistrate for good cause 

18 shown. The treatment hearing must be held within seven!~ days from 

19 the time the petition is served, 

20 

21 

22 
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SECTION AMENDMENT. Section 25-03.1-06 of the North Dakota 

2 Century Code is amended and reenacted as follows: 

3 

4 I 25-03 .1-06. Right to releaae on application - Exception -

5 Judicial proceeding•. 

6 

7 Any person voluntarily admitted for .inpatient t:t:eatment to any 

8 treatment facility or the state hospital must be orally adviAed of the 

9 right to release and must be further advised in writing of the rights 

10 under this chapter. A voluntary patient who requests release must be 

11 immediately released. However, if the superintendent or the director 

12 determines that the patient is a person requiring treatment, the 

13 release may be postponed until judicial proceedings for involuntary 

14 treatment have been held in the county Wh8re the hospital or facility 

is located. The patient must be served th1a petition within 

16 twenty-four hours, exclusive of weekends and holidays, from the time 

17 release is reqt.tested, unless extended by the magistrate for good cause 

18 shown. The treatment hearing must be held within ocven four days from 

19 the time the petition is served. 

20 

21 

22 
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AMENDMJ!:NT. Section 25-03.1.-18 of the North Dakota 

2 Century Code is amended and reenacted as follows: 

3 

4 

,. 
:, 

6 The superintendent or the director may release a patient subject 

7 to a fourteen-day evaluation and treatment order or a ecvea day 

8 four-day emergency order if, in the superintendent I s or director I s 

9 opinion, the. respondent does not meet the criteria of a person 

10 requiring treatment or, before the expiration of the fourteen-day 

11 

12 

order I the respondent no longer requires inpatient treatment. 

court must be notified of the release and the reasons therefor. 

'I'he 

If 

13 the respondent is 1·eleased because the respondent does not meet the 

16 

17 

18 

criteria of a person requiring treatment, the court shall dismiss the 

petition. 
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2 

3 

4 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

MEMORANDUM 

If the Corranittee concludes the change of time f:rom seven daye to 

four days within which preliminary hearing~ for mentally ill or 

treatment hearings for chemically dependent are to be scheduled is 

approprtate, the same change should also be made in N.D,C,C. §§ 25-

03,1-19 and 25-0:3,1-26(2) for the sake of consistency. 

the amendment to 25-03.1-19: 

Following is 

SECTION ___ AMENDMENT, Section 25-0J.1-19 of the North Dakota 

Century Code ira amended and reenacted as follows: 

I 25-03,1-19, Involuntary treatment hearing, 

involuntary treatment 

or the respondent has 

hearing, unless 

been released 

waived by 

as a person 

The 

respondent 

requiring treatment, must be held within fourteen days of 

the 

not 

the 

preliminary hearing. If the preliminary hearing is not required, the 

involuntary treatment hearing must be held within oevoA four days of 

the date the court received the expert examiner I s report, not to 

exceed fourteen days from the time the petition was served. The court 

may extend the time for hearing for good cause. The respondent has 

the right to an examination by an independent expert examiner if so 

requested. If the reispondent is indigent, the county of residence of 

the respondent shall pay for the cost of the examination and the 

respondent may choose an independent expert examiner. 

The hearing must be held in the county of the respondent 1 s 

residence or location or the county where the state hospital or 
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treatm~nt facility treating the respondent ie located, At the 

2 hoaring, evidence in suppo~~ of the petition must be presented by the 

3 state's attorney, private counsel, or counsel designated by the court, 

4 During the hearing, the petitioner a,~d the respondent must be affor.ded 

5 an opportunity to testify and to present and cross-examine witnesses. 

6 The court may receive the testimony of any other interested peraon, 

7 All persona not necessary for the conduct of the proceeding must be 

8 excluded, except that. the court may admit persons having a legitimate 

9 interest in the proceeding. 'l'he hearing must be conducted in as 

10 informal a manner as practical, but the issue must be tried as a civil 

11 matter. Discovery and the power of subpoena permitted under the North 

12 Dakota Rules of Civil Procedure are available to the respondent. The 

13 court shall receive all relevant and material evidence which may be 

14 offered as governed by the North Dakota Rules of Evidence, There is a 

presumption in favor of the respondent, and the burden of proof in 

16 support of the petition is upon the petitioner. 

17 

18 If, upon completion of the hearing, the court finds that the 

19 petition has not been sustained by clear and convincing evidence, it 

20 shall deny the petition, terminate the proceeding, and order that the 

21 respondent be dischargod if the respondent has been hospitalized 

22 before the hearing. 

23 
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SICTXON ___ AHZNIIISNT. Subsection~ of section 25-03,1-21 of 

2 the No~th Dakota Century Code is amended and reenacted as follows: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2, If the respondent is not complying w:i th the 

alternative treatment order or the alternative 

treatment has not been sufficient to prevent harm or 

injuries that the individual may be inflicting upon 

the individual or others, the department, a 

representative of the treatment program involved in 

the alternative treatment order, the petitioner's 

retained attorney, or the state's attorne>y may apply 

to the court or to the district court of a different 

judicial district in which the respondent is located 

to modify the alternative treatment order. The court 

shall hold a hearing within oeven four days after the 

application is filed. Based upon the evidence 

presented at hearing and other available information, 

the court may: 

a. 

b. 

c. 

Continue the alternative treatment order; 

Conoider other alternatives to hospitalization, 

modify the court's original order, and direct the 

individual to undergo another program of 

alternative treatment for the remainder of the 

ninety-day period; or 

Enter a new order directing that the individual 

be hospitalized until discharged from the 

hospital under section 25-03.1-30. If the 

individual refuses to comply with this 

hospitalization order, the court may direct a 
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peace officer to take the individual into 

protective custody and transport the r,tspondent 

to a treatment facility, 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

15 

16 

17 

18 

SICT:tON ___ AHZNJJNl:NT. Subsection 2 of section 25-03, 1-25 of 

the North Dakota Century Code is amended and 1·eenacted as follows 1 

2. If a petitioner aeeking the involuntary treatment of a 

respondent requests that the respondent be taken into 

jmmediate custody and the magistrate, upon reviewing 

the petition and accompanying documentation, finds 

probable cause to believe that the respondent is a 

person requiring treatment and there exists a serious 

risk of harm to the respondent, other persons, or 

property if allowed to remain at liberty, the 

magistrate may enter a written order directing that 

the respondent be taken into immediate custody and be 

detained as provided in subsection 3 until the 

preliminary or treatment hearing, which must be held 

no more than ee'1>1en four days after the date of the 

order. 
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Prepared by North Dakota State's Attorneys Association 

PROPOSED AMENDMENTS TO SB 2219 

Page 2, line 8, remove the ovei strike over "seven" and remove "fmlr" 

Page 2, line 13, remove the overstrike over "seven" and remove "fmu:" 

Renumber accordingly 



ARTICLE IV 

LEGISLATIVE BRANCH 

Section 1, The senate must be composed of not less than forty nor more than fifty.four 
members, and the house of representatives must be composed of not less than eighty nor more 
than one hundred eight members, These houses are Jointly designated as the leglelatlve 
assembly of the state ot North Dakota, 

Section 2, The leglslatlve assembly shall fix the number of senators and representatives 
and divide the state Into as many senatorial districts of compact and contiguous territory as there 
are senators. The districts thus ascertained and determined after the 1980 federal decennial 
census shall continue untll the adjournment of the first regular session after each federal 
decennial census, or until changed by law. 

The leglslotlve assembly shall guarantee, as nearly as Is practicable, that every elector Is 
equal to every other elector In the state In the power to cast ballots for legislative candidates. A 
senator and at least two representatives must be apportioned to each senatorial district and be 
elected at large or from subdlstrlcts from those districts. The leglslatlve assembly may comblne1 
two senatorial districts only when a single member senatorial district Includes a federal faclllty or 
federal Installation, containing over two-thirds of tho population of a single member senatorial 
district, and may provide for the election of senators at large and representatives at large or from 
subdlstrlcts from those districts. 

Section 3, The leglslatlve assembly shall establish by law a procedure whereby one-half 
of the members of the senate and one-half of the members of the house of representatives, as 
nearly as Is practicable, are elected blennlally. 

Section 4. Senators and representatives must be elected for terms of four years. 

Section 5. Each person elected to the legislative assembly must be, on the day of the 
election, a qualified elector In the district from which the member was chosen and must have 
been a resident of the state for one year Immediately prior to that election. 

Section 6, While serving In the legislative assembly, no member may hold any full-time 
appointive state office established by this constitution or designated by law. During the term for 
which elected, no member of the leglslative assembly may be appointed to any full-time office 
which has been created, or to any office for which the compensation has been Increased, by the 
leglslatlve assembly during tllat term. 

Section 7, The terms of members of the leglslatlve assembly begin on the first day of 
December following their election, 

The legislative assembly shall meet at the seat of government In the month of December 
following the election of the members thereof for organizational and orientation purposes as 
provided by law and shall thereafter recess until twelve noon on the first Tuesday after the third 
day In January or at such other time as may be prescribed by law but not later than the eleventh 
day of January. 

No regular session of the leglslatlve assembly may exceed eighty natural days during the 
biennium, The organizational meeting of the legislative assembly may not be counted as part of 
those eighty natural days, nor may days spent In session at the call of the governor or whlle 
engaged In Impeachment proceedings, be counted, Days spent in regular session need not be 
consecutive, and the legislative assembly may authorize Its committees to meet at any time 
during the biennium. As used In this section, a "natural day" means a period-of twenty~four 
consecutive hours. 

Neither house may recess nor adjourn for more than three days without consent of the 
other house. 
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Stctlon 8. The houee of representative, ehall elect one of Us members to act ae 
presiding officer at the beginning of each organlzatlonal session, 

Seotlon 9. If any person elected to either house of the leglslatlve assembly shall off er or 
promise to give his vote or Influence, lr1 favor of, or against any measure or proposition pending 
or proposed to be Introduced Into the leglelatlve assembly, In consideration, or upon conditions, 
that any other person elected to the same leglslatlve assembly wlll give, or wlll promise or assent 
to give. his vote or Influence In favor of or against any other measure or proposition, pending or 
proposed to be Introduced Into such leglslatlve assembly, the person making such offer or 
promise shall be deemed guilty of sollcltatlon of bribery. If any member of tha leglslatlve 
assembly, shall give his vote or Influence for or against any measure or proposition. pending or 
proposed to be Introduced Into such leglelatlve assembly, or offer. promise or assent so to do 
upon condition that any other member wlll give, promise or assent to give his vote or Influence in 
favor of or against any other such measure or proposition pending or proposed to be Introduced 
Into such leglslatlve assembly1 or In consideration that any other member hath given hlo vote or 
lnfluence1 for or against any other mea&ure or proposition In such legislative assembly, he shall 
be deemed gullty of bribery, And anv person, member of the legislative assembly or person 
elected thereto, who shall be guilty of either such offenses, shall be expelled, and shall not 
thereafter be ellglble to the leglslatlve assembly, and, on the conviction thereof In the clvll courts, 
shall be liable to such further penalty as may be prescribed by law. 

Section 10, No member of the legislative assembly, expelled for corruption, and no 
person convicted of bribery, perjury or other Infamous crime shall be ellglble tc the legislative 
assembly, or to any office ln either branch thereof, 

Section 11, The leglslatlve assembly may provide by law a procedure to fill vacancies 
occurring ln either house of the leglslatlve assembly, 

Section 12, A majority of the members elected to each house constitutes a quorum. A 
smaller number may adjourn from day to day and may compel attendance of absent members In 
a manner, and under a penalty, as may be provided by law. 

Each house Is the judge of the quallflcatlons of Its members, but election contests are 
subject to judicial review as provided by law. If two or more candidates for the same office 
receivo an equal and highest number of votes1 the secretary of state shall choose one of them by 
the toss of a coin, 

Each house shall determine Its rules of procedure, and may punish Its members or other 
persons for contempt or dlsorderly behavior In Its presence, With the concurrence of two-thirds 
of Its elected members1 either house may expel a member. 

Section 13. Each house shall keep a journal of Its proceedings, and a recorded vote on 
any question shall be taken at the request of one-sixth of those members present. No bill may 
become law except by a recorded vote of a majority of the m~mbers elected to each house, and 
the lieutenant governor ;,1 considered a member-elec.t of the senate when thiu lieutenant governor 
votes. 

No law may be enacted except by a blll passed by both houses, and no bill may be 
amended on Its passage through either house In a manner which changes Its general subject 
matter. No bill may embrace more than one subject, which must be expressed In Its title; but a 
law violating this provision ls Invalid only to the extent the subject Is not so expressed. 

Every blll must be read on two separate natural days, and the readings may be by title 
only unless a reading at length Is demanded by one-fifth of the members present. 

No bill may be amended. extended, or incorporated In any other bill by reference to Its 
title only, except In the case of definitions and procedural provisions. 
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CHAPTER 54•03 
LEGISLATIVE ASSEMBLY 

84·03•01. "tate leglalatlve apportlonm,mt, Repealed by S.L. 1976, ch. 463, § 4. 

84·03·01. 1, Numbering leglolatlve districts .. Classes of senators to provide 
staggered term,, Repealed by S,L, 1976, ch, 463, § 4, 

§ 4, 
64-03·01,2. Leglalatlve 1ubdl1trfctlng • Methods, Repealed by S.L. 1976, ch, 463, 

64-03·01,3, Election on petition • Ballot form • Vote required. Repealed by 
S,L. 1975, ch, 463, § 4, 

54•03·01.4. Amendment to the Constitution of the United States • Rosu Its, 
Repealed by S.L. 1975, ch, 463, § 4, 

54-03-01,5. Legislative apportionment requirements, A leglslatlve apportionment 
plan based on any census taken after 1989 must meet the followlng requirements: 

1. The senate must consl~t of forty.nine members and the house must consist of 
ninety.eight members. 

2. Except al4 provided In subsection 3, one senator and two representatives must be 
apportioned to each senatorial district. Representatives may be elected at large or 
from subdlstrlcts, 

3. Multlmember senate districts providing for two senators and four representatives are 
authorized only when a proposed single member senatorial district Includes a federal 
faclllty or federal Installation, containing over two-thirds of the population of the 
proposed single member senatorlal district. 

4, Legislative districts and subdlstrlcts must be compact and of contiguous territory, 

5. Leglslatlve districts must be as nearly equal In populatlon as Is practicable. 
Populatlon deviation from district to dlstrtct must be kept at a minimum. The total 
population variance of all districts, and subdlstrlcts If created, frorn the average 
district population may not exceed recognized constitutional llmltatlons, 

54-03-01 .6, State leglslatlve apportionment. Repeciled by S.L 1981, ch. 804, § 9, 

54-03-01.7. State legislative apportionment. Repealed by S.L. 1991 Sp., ch, 886, § 3. 

54-03-01 .8. Staggering of the terms of senators. A senator from an even-numbered 
district must be elected In 1992 for a term of four years and a senator from an odd-numbered 
district must be elected In 1994 for a term of four years. The senator from district forty-one must 
be elected In 1992 for a term of two years. A senator from a district In which there is another 
Incumbent senator as a result of legislative redistricting must be elected In 1992 for a term of four 
years. Based on that requirement, dlstrfcta six, ten, fourteen, twenty-eight, and thlrty•slx must 
elect senators In 1992. 

54-03-01.9. l.eglslatlve redistricting. Each leglslatlve district Is entitled to one senator 
and two representatives. The legislative districts of the state are formed as follows: 

1. District 1 consists of that part of the city of Wllllston and that part of WIiiiston 
township In Williams County bound by a llne commencing at the point where the 
west side of section 27 of township 154-101 Intersects the shore of Lake 
Sakakawea, thence north on a straight line following sl:3ction llnes until its 
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OFFICE OF ATTORNEY GENERAL 
STATE OF NORTH DAKOTA 

Wayne Stenehjem 
ATTOANEY GENERAL 

January 24, 2001 

CAP!TOLIOwea 
State Capitol 
600 e, Boulevard Ave. , 
Dept 125 senator Jack rraynor 
Bismarck, ND~0506·0040 Chairman Senate Judiciary Committee 
701•328·2210 State capitol 
600·366·6888 (TYY) 
FAX 701•328·2226 Bismarck, ND 58505 

Conoumer Protection 
and Antltru1t Olvlelon 
701 •328·3404 
800•472•2600 
Toll Free In North Dakota 
PAX 701 ·328·3536 

Gaming Dlvlelon 
701 •328•4848 
FA)( 701·328•3635 

Llctnalng Seotlon 
701 •328-2329 
FAX 701-328•3535 

tate Off Ice Bulldlng 
900 e, Boulevard AvtJ, 
Bismarck, ND 68505-0041 
FAX 701 ·328-4300 

Civil Litigation 
701-328·3640 

N1tu,.1 R11ourc11 
701-328·3640 

Racing Comml11lon 
701-328·4290 

Dear Senator Traynor: 

As Yogi Berra is reputed to have said, "It 1 a deja vu all 
over again" , For background when considering the change 
proposed in Senate Bill No. 2219 I am submitting testimony 
concerning Senate Bill No, 2389 paRsed by the 1989 
Legislature which, among other things, changed the time 
within which a preliminary hearing is to be heJ.d from 
seventy-two hours, exclusive of weekends and hoJidays, to 
seven days. 

Senate Bill No. 2389 was a comprehens:ive revision of the 
mental health commitment chapter proposed by a task for.ce 
represented by persons from the Mental Health Association, 
the Department of Human Services, the judiciary, State's 
Attorneys, attorneys for rE:spondents, and others. I have 
highlighted and tabbed the pages where references are made 
to the chango to seven days being made by Senate Bill No. 
2389 in 1989. 

Also enclosed is a copy of portions of 1989 N. D, Session 
Laws chapter 149 reflecting the changes regarding 
scheduling a preliminary hearing within seven days rather 
than seventy-two hours, exclusive of weekends and holidays. 

( 

Thomas . Mayer 
Fire Marshal Assistant Attorney General 
P.O. Box 1054 
Bismarok, ND 58602·1054 lk 
701 ·328·6555 
FAX 701·328-5510 

Office 
• Box 2665 

argo, NO 68108·2665 
701•239-7126 

· FAX 701·239-7129 



1989 SENATE STANDING COMMITTEE MINUTES 

Senate Committee on_ JUDICIARY , . --------· 
Subcommittee on ----·----------
Conference Committee 

Identify JJr 
check where 
appropriate 

Hearing Date lL~l/89 

Tar·• Number 2 ______ ._/Side A __ Meter tt JL:-_ end 
and tape 13, A, 0-1595 Side B --~.._-

commit tee clerk a i gn a tu re ~L~.Js::~.i!.~d""-­
Minute e 1 

All committee members were present when Chair Sen. J. Meyer 
convened the committee to hear SB 2389. 

SB 2389: - Duties of states attorneys in commitment Eroceedings 
and com' 'lnation of preliminary and treatment hearin9s1 
civil commitment of mentally .i.ll and chemically dependent 
persons. 

Senator John Olson, District 49t 

He testified in support of the bill, which he was sponsoring. 
He said that the bill revises the mental health commitment law. 
It makes changes in who initiates petitions, other changes 
deal with redefining people who suffer from alcoholism and 
drug addiction--the wording is chan9ed to "chemical dependency"-­
redefining those persons who are requiring treatment. 

Senator Olson stat~d for the record that he is very much in 
support of the bill. One item concerning him is changing the 
method by which the petitions are initiated. Now, this is the 
s~le responsibility of the country courts, County judges 
are concerned with becoming active in the commitment proceedings 
as assistants to adversary proceedings. They are making decisions 
at the out~et about whether somec.~e should be forced into the 
civil commit.merit system. States attorneys subsequently come in 
at the involuntnry treatment hearing stage, and then become 
advocates for the petitioners. States attorneys are concerned 
about involvement at this point because of t~~ir resources. 
Senator Olson said that the committee should be coz,cerned about 
the states attorneys' problems. 

Sharon Gallagher, Past President, ND Mental Health Association: 

She testified in f aver of the bill. ,sh,1. chaired a joint effort 
~~~lf~ti., ... ('j8,ij,~~r·'"ea1tb·Assoo. a~d the Dept. of Human Services to 
revise the mental heal th comnu. tment law. ( See attached material. ) 
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Jydge Bill MoLoe~, McRenzie Count~, 

He served on the task force which Sharon Gallagher chaired, 
He said that he haa been handling commitment proceedings for 
12 years as a county court judge and believes that a judge is 
put into an awkward pceltion. When a person comes in to file 
a petition for involuntary treatment, the cl.erk is suprosed 
to assist tne per~on in fjling the petition. This puts the 
clerk in a difficult position, ~ince t~o clork doesn't f~el 
qualified to do this. Di~ficult quesl ons can arise, and often 
the petitioner is ushered into the judge's office, Tha judg~ is 
then given a detailed account of what has bro1Jght tho poti ti oner 
tc this point, The judge's p0sition is awkward because he/she 
has to make a decision about whether or not there is probable 
cause to go forward with the petition, If the decision ia :·es, 
tli, •n later on wher. the matter comes before the judge in a 
preliminary hearing, the judge has to make an~ther probable 
ca~se determination which might be contrary to his/her earlier 
probc\bl~1 cause determin.; r:1on, .r f this does happen, th.a petitioner 
will be quite bewildered . 

lie said that the proposed changes arc very 9ood1 h~ving the 
state's attorney involved at thP ,,ery beginning in the proc0ss 
will contribute to a more thorough and effe~tive case presentation 
in behalf of someone who files a petition for involuntary treatment. 

!dwi,n Dyer, Bismarck Attorney: 

He was part of the committee which produr.ed the proposed legislation. 
He said that he agre~c. with Sharon Gallagher and Judge McLees 
regarding the duties of the states attorneys. The response 
attorney is blso placed in an awkward position should he/sh1~ 
ouject to a question being posed to a petitioner at a preliminary 
hearing by a judge. Mr. Dwyer's experience has been that the 
petitioner visits with the judge before the petition is prepared. 
This makes it difficult for a judge to remain fair and impartial 
through the whole proceeCing. 

He suggested that on page 5, subsection 10, the langua~e which the 
committee want,:, o·.rerstruck related to "severe impairment" would, 
in his experienc~ create more trouble than it~ w~rth. It relates 
spe~ifically to tne provision of the diagnostic and statistical 
manual of psychiatrists. Mr. Dyer said that a psychiatrist may 
testify that a person is severely disabled, but on cross examination, 
it's found that the psychiatrist means it in a different sense than 
what is meant in this section. Also, the diagnostic and statistical 
manual has changed since the terminology in the bill no longer 
relates to what the manual says. Mr. Dyer differs with the sub­
section d (page 6). He doesn't believe that psychiatry is such a 
precise science that a psychiatrist can predict that if a patient 
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stops taking medicine, he/aii~ will exh}.bit exactly the behavior 
as before. Jfe said that if a person has been comrnittod onco, 
chances are likely a o~cond commitment wi_l be based on inexact 
predict.ions, rather than the same careful proc:ess a firat-time 
commitment entails, 

OPPOSED 

Patricia Bl!.fket_Durloigh County State's At,orn<!Yl 

She testified in oppot !tion to the bill. She said that to 
require ~he State's Attorney Office to nssumo the tasks the 
county courts now have dealing with preparation of mental 
hf!alth commitment petitions is ill··advised, (See attached 
testimony. ) 

owen Mehrer, Stark County Stato's Attorney: 

He appeared on his own behalf, and on behalf of the State's 
At,or.1oys Association and on behalf of indiviciuai state's 
attorneys who authorized him to appear (Bud Meiors, the 
Executive Director of the State's Attorneys Assoc.; Bob 
Bouy(?), Cass County; Jim Odegaard, Grand Forks. J, 

He said t ha t he did n I t kn ow of any state ' s a t tor r; r:: y s who 
supported the bill as it is writ ten. The •rote was unanimous 
at the association's meeting to oppose the legislation. 

The state's attorney) are opposed to the bill 0nly insofar as 
it places them in the poRition of the clerk of court, It 
invades the discretion oi the state's attor~eys. 

Wendy Schultz, State's Attorney, ~tutsman Count,y: 

She stated that she was really not testifying against th,3 bill 
but was there to present proposed amendments which would, if 
adopted, would mPan that the State's Attorneys Assoc, would 
~~·1pport the bill. The amendments represent the results of some 
discussions and negotiations with state's attorneys and would 
keep in the spirit of the bill while answering concnrns of the 
committee and the state's attorneys. 

The first group of amendments (See attached.) address the role 
of the state's attorney£. They would not pi~~~ the stnt~•s 
attorney in the position of receiving the application of the 
potential petitioner and then doing the petition and fil:lng it. 
The bill, as it's written now, would have the state's attorney 
filing the petition. The amended language would, on page? 9, 
allow the clerk~request that the petition be reviewed by the 
state's attorney. after it's completed but before it is presented 
to the court. The judge would be taken out of the arena as acting 
as an advocate for the petitioner. 
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Theae amendments would alao change the section having 
to c.\o with the outreach worker, Tho commit t:ite ( who proposed the 
logi~lation) had deleted this eection of the ~ill. Thie was 
because in many counti~s, outreach workers were not available. 
Ms. ochultz suggested changing the languag~ from mandatory to 
discretionary; ''The court may (rather than shall) involve 
the outreach worker. 11 

. ho second aet of amondments deals w. th c1ltarnatjve '.:.reetmont 
orders, Ms, Schultz said that tl1is bection should ~a loft 
the way it is in present law. 



1989 SENATE STANDING COMMITTEE MINUTES 

BILL/~ NO, SB 2389 

Senate Committee on JUDICIARY ------------------------
Subcommittee on--------·----­

Conference Committee 

Hearing Date 1/31/89 Action: 2/1/89 

Identify or 
check where 
appropriate 

T~tpe N1 .mber __ 1 _________ /Side A __ Meter # 3048-3955 
Side B X 

Committee clerk signature ~~~ ,dlu, . .Yl - 4 2 e-i.__ 
Minutes: 

Senator Stenehjem moved to eliminate section 2 of th~ bill. 
Senator Maxson seconded the motion. 
Voice vote was in favor. 

Sharon Gallagher ofiered to draft an amendment which would allow 
the human servic~ center personnel to help the state's attorney, 
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1989 SENATE STANDING COMMITTEE MINUTES 

BILL/~J'Otl NO. SB 2389 

Senate Committee on 

Subcommittee on 

JUDICIARY 

Conference Committee 

Hearing Date 1/31/89 ACTION: 2/8/89 

Tape Number ____ 3 ________ /Side A 
Side B 

X 

Identify or 
check where 
appropriate 

Meter # 533-1544 

Comm i t tee clerk s i gnat u re ;f ·'1-- r. ,t, tr:_ I;;_. U ·1.,U._:.:___i._F­
M in u t es: 

ACTION: 

Sena tor f-'.teneh jem moved the Dept. of Human Serv .ices amendments, 
'11hese give the state's attorney the c1uthority to use the regional 
human centers as resource people to assist in inve:-~igating. 
The judge is being taken out of the posit ion where t·.e makes 
the original determination that a person is insane and then 
comes back at a later date to be the judge to decide whether 
he was right or wrong. The state's attorney will help draft 
the petition. Voice vote passed the amendments. (There apparently 
was not a second,) 

Senator Stenehjem moved to delete Section 2 from tl1e bill. 
All were in favor. 

Senator Maxson moved a do pass as amended. 
Senator Steneh~em seconded the mo~ion. 
Roll call vote: 5 aye, O nay, 2 absent. 
Carrier: Senator Stenehjem. 
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FISCAL NOTE _.__..........__ 

8111/Reeolution No.: SB 2389 Amendment to: 

~ Requeated by: Legislative Council Date of Recei~t: 1/17/89 

- Pleaae eatimate the fiscal impact of the above measure for, 

0 State general or special funds D Counties □ Cities 

In the following space note the fiscal effect in dollars of this 
meaaure: 

Narrative: 

No Fiscal Impact 

St.ate Fi seal Ef feet 1 

1989-90 1990-91 Biennium Total 
Oeneral Special Oeneral Special General Special 

Fund Funde Fund Funds Fund Funds 

~untY and City Fiscal Effect, 

1999 ... 90 1990-91 Biennium Total --Counties Cities Counti~§ gjties Counties Cities 

If additional apace ia needed, 
attach i supplemental sheet. 

Date Prepared1 ___ 1_/_t9_1_89 ___ _ 

Signed AL,~ 
Typed Name Michael Schwindt 

Department Human Services 
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PROPOSED AMENDMENTS TO SENATE BILL NO. 2389 

Page 1. 11 ne 5, remove 11 11-16-06, 11 

Page 1, remove l 1 nes 17 through 22 

Page 2, remove 1 f nes 1 through 19 

Page 8, line 13, after 11 treatment 11 insert 11 :..._lnyestigation bv auali.f..i..e.g 
mental health professional" 

Page 9, line 8, t·eplace 11~e an fnvestjgat1on or the grounds on wh~lLiM 
petition is bas.ed" wfth "direct a aual 1f1ed_JMntal h.e.a.ltb orofe.itl.o.n.,11 

'·as de,1gnated bv..t.b.Lregfona] human seryice_rdrnter to fnve~tigate and 
evalyate the speciflc facts alleged by the applicant, r~e 
.1nyest1oat1on must be completed as oromotlv as ooss1ble and include 
observatioas of and conversation with the respondent, unless t.M 
respondent cannot be found or refuses to meet wfib the mental health 
professional. A written report __ .Q..f.jhe resul ts_QLl.b.Li.o.Yestfgation 
must be delivered to the state's attornev. Cories of the report.must 
.b.Lmade available uoon reauest. to the resoonde,it. the resoon.d.~.rtt~.s 
counsel. and any exoert examJ~er conductJng an e~amJnatJ.Q'L.!J.n.rutr 
section 25-03, 1-11 11 

Page 9, line 19, oYerstrike "- Investig11tfon" 

Page 26, 1 f ne 9, rep 1 ace 11 tnill 11 wl th 11 ffi 11 

Renumber accordingly 

--------------,~--------------------

. . .J 

I 
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1989 HOUSE STANDING COMMITTEE MINUTES 

BI LL/mftr/rJllttr/ti NO. 2389 -----

House Committee on ___ JUt_JI_C_I_A_R_Y _______________ _ 

Subcommittee on------------·--- Identify or 
check where 

Conference Ccmmittee ______ ---~ appropriate 

Hearing Date ------·~J/~8~/~8~9 ____ _ 

Tape Number ______ _ 1 ___ /Side, A X Meter # 1162 
S idft B 

Committee clerk signatur1! __ 

Minutes: CHAIRMAN WE~1TZ opened tho hearing on SB 2 3 8 9. 
was present and the clerk read the bill title. 

SE,·,ATOR OLSON, sponsor of the bill, introduced it and stated it was 
for the purpose of making revi~ions to certain mental health sections 
of the Code. A task force drafted the bill and thAre were several 
agencies involved i~ the interim committee who reviewed and examined 
the current mental nealth conditions in North Dakota. The task force 
was a re~Jlt of a joint project of the Department of Human Services 
and the ND Mantal Health Association. Persons on the task force were 
fro1n the Mental Health Association, county judges, state hospital 
personnel, representatives of the county judges association and sheriff's 
departments and others who had a sincere interest and have expertise 
in the field of mental health proceedings. He stated that in the 
early days of his term as a states attorney, petitions for co1111n.i.Lment 
were reviewed by a mental health board in each county composed of 
the county judge, states attorney and a doctor nppointed at large. 
There was no court reporter, no ndversary proceedings. The respondent 
could bring an attorney into the proceeding ,nd a review was made of 
the petition, We've advanced since that time to d better com~itment 
review and it works well, but it is time to look at ths procedure 
again. The major provision in this bill is updating terminology 
regarding treatment etc, The changes allow current methods to review 
petitions and places new responsibility on the petitioner, but allows 
intervention when necessary, It will allow a better flow of cases, 
better procedural handling of the cases. Now, the county ➔ udges 
receives the petitions and there will probably be quite a bit of 
testimony in opposition of the changes proposed because of <lis~greement 
with the conflict of interest issue. He wasn't sure there was a middle 
ground to satisfy all, but he felt the county judges have been in a 
position where they are ir. position to rule and at the same time provide 
counsel through the states attorneys. He urged a favorabla recommendation 
to the bill. 

REP. TISH I<~, teotified in favor of the bill and stated the major 
change, in her. opinion, regarded mental health professionals ao added 
in ~;he Senate. 



' • HOUSE JUDICIARY 
, SB 2389 

TJ\PE l, SIDE A 

3/8/89 
PAGE 2 

Chairman Wentz stated the changes Rep. Kelly referred to dre on pages 
8 and 9, 

-§HARON GALLAGHER, representing th~ Mental Health Association, submitted 
written te~timony for distribution to the committee members. She 
stated she was the chair of the task force involved in drafting the 
bill and is past president of the ND Mental Health Association. She 
indicated the handouts submitted should assist in understanding the 
reasoning. behind the bill. She explained the detail in the handouts 
and how they relate to each sect ion of the bi 11. She indicated the 
task force met 8 times during 1988 to aiscuss the issues surrounding 
the drafting of the bill. She indicated that in every session since 
the first introduction of the bill in 1977 has massaged it and made 
some alterations and updates in an attempt to assure the rights of 
the respondents as well as the process itself is protected and stce~m­
lined as needed, She indicated SB 2389 addresses 6 major changes 
but would only highlight several of them. The first one js the role 
of the states attorney. Presently, anyone who wants to file a petition 
committing someone else needs to present themselves to the clerk of 
district court who will assist them in filling out the petition. 
That lay person does, i11 fact, do the filling out of the petition. 
The kind of overt behavior prompting the filing must be outlined. 
Not that the person is mentally ill, but that there has been recent 
behaviors, statements or conduct to be of concern that meets the 
requirements of the law to l:Jt 1 committed. •rhis lay person is not a 
lawyer and doesn't know the law needs to qualify for treatment, they 
are merely telling the story the best they can and filling out the 
form. The judge is then required to review that and determine 
sufficient probable cause for the petition to go forward and be filed. 
The judge is often placed in the position of listening to a family 
member tell the story and glean the facts necessary for commitment 
for treatment. Then he must put on his robe 72 hours later and act 
as administrator nf justice on the case. 

At that first hearing, after hospitali~ation on an emergency 
pickup and hold, no one represents the petitioner in court before 
the judge, but the respondent (the one who has been picked up) is 
represented by an attorney so the judge is again placed in an awkward 
position at the hearing of helping the petitioner to present the case. 
There is not a balanced representation. This is the only system in 
North Dakota whereby we are assuring that one side in a casa is not 
represented by counsP.l. In those counties that have their states 
attorneys represent petitioners in the preliminary hearing, This 
data is in the handoutA. The duJl iepresentation for petitlonAr 
and respondent should begin in the orfice early on, not at the last 
minute when representation cannot have time to review the case and 
be familiar with details, SB 2389 will provide that, 

She indicated there are two definition chang9s in the bill 
for parsons requiring treatment and is the criteria for commitment 
in North Dakota. ~etablishment of serious ri~k or harm as a result 
of the mental illness is necessary. This definition has been massaged 
over the last 12 years to try to assure an objective measurable criteria 
that accurately reflects the need for treatment. The word ''severe" is 
deleted as it is a difficult concept to deal with and too vague and 
unworkable New criteria has been added relatfng to "substantial 



• 
ffOU-S~ JUD I CA I RY 
SB 2389 
'l'/\PE 1, SIDE A 

3/8/89 
PAGE 3 

dotarioration, etc. 11 so as to say it may be treatable, but not curable 
in the case of certain illnesses. Persons with a predictable history 
of harm as a result of mental illness can be treated. This will b~ a 
new criteria fqr commitment and really addresses only a small percentage 
of mentally ill rersons. 

The other significant change is that, in the past, when we 
define a person requiring treatment, they always talk about the need 
for hospitalization and even 12 years ago when the bill was drafted, 
the intent was r.ot to emphasize the hospital, but to instead use the 
hospital as a last rP.sort. U~ing community resources first was always 
the intent and yet by that one misplaced word in the definition of 
the criteria, alternative community resources have not been utilized 
because some judges who read it so strictly and even though the law 
later said that after determining the need for tre<ltment and the 
appropriate place for treatment can often be other than hospitalization. 
The word "t.i:eatment" is far more important than "hospitalization." 

Another change that may be significant is the time period 
for ad~guate representation. The suggestion is that it be 7 days 
counting holidays and weekends rather than S days. The defense 
attorneys, those repr8senting the respondents, appeared before the 
task force and stated it was not enough time. The judges concurred 
there was a concern that it wasn't enough time because what was 
happening was that the person rep~esenting the person about to be 
committed and had, in fact, been hospitalized, did not get the 
doctor's repor.t until 15 minutes before the hearing. That, of course, 
is not adequate time to prepare a defense or proper representation. 

Coupled ~ith that change is an amendment to eliminate the 
two-tired system, i.e. emergency heAring in 72 hours and the treatment 
hearing 14 days later and h~ve only one hearing 7 days after probable 
cause is determined. The probable cause can be determined during 
hospitalization following pickup. 

The objection in the Senat~ regarding additional duties of 
stetes attorneys was amended to provide that when a petition is 
presented to the state's attorneys office and if the state's attorney 
has no concerns about tht;. basis for the petition or whether there is 
additional information that should be gathered bd:ore the petition is 
filed, A deposition may be done on his behalf by contacting the 
r~gional human services center and the qualified ment~l health 
professional would do the neceRsary investigation as to the underlying 
facts to assist the state's attorney before the petition is flled, 
Presently, that aspect is being done after the petition is filed 
whereby the outreach investigation is done by an outreach worker 
to determine the underlying basis for the petltion and present the 
findings to the court, The courts have informed the task for~e that 
too often it was not at alt useful information. The amendment then 
puts the outreach worker at the front encl of the cnse prior to filing 
a petition. Often the motives behind the petition are not always 
purA and this is the time that can be determined, This proc~ss is 
often used in a divorce proceeding to gain an upper hand, This wculd 
give a state's attorney the ability to analyze the case before any 
other process takes place and save ~verybody a lot of time. 

REP. NELSON stated his area does not have a facility to take care of 
someone on~edication who goes off and needs to be removed from society 
for his actions and asked what h&~pens in those 7 days before the 
hoaring. 
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MS. GALLAGHER stated that she ~ssumed those individuals are being 
transported to the nearest facility or even across the state, if 
necessary. The law prohibits putting them in jail. Recently, 
s~veral private• hosp(tals are opening up their facility to handle 
the emergency hold situations. The Association is attempting to 
bring local centers into agreeing to handle these sitllations so 
all counties are covered. 

REP. WENTZ asked if the mental health service centers were geared up 
to handle this. Ms. Gallagher indicated the centers all have 
individuals who have been doing what was the outreach workers report. 
Rep. Wentz stated that now they have a time period within which it 
must now be completed. Ms. Gallagher agreed. However, there is no 
time period involved if the request for investigation is done by the 
state's attorney's office. The same persons doing it in the past 
will continue to do so, but now directly with the state's attorney's 
office. So there's really nothing new. The languDge was suggested 
by John Graham of the Department of Human Services. 

JUDGE BURT RISkEDhHL, task force member, testified in favor of the 
bill and indicatedit is a fine tuning and language change. As a 
judge, he is concerned with the responsibilities of the state's 
attorneys staying in the law and requested a favorable consideration 
by the committee. 

ED DYER, task force member and attorney member of the Defense Bar, 
testified in favor of the bill. As indicated, the major controversy 
is with the duty change of the stAte's a~torneys. As Ms. Gallagher 
indicated, this brings the duties of the state's attorneys in line 
with the way they belong in the operatinn. He agreed with Ms. 
Gallagher's comments and reiterat0d ma11y of them. REP. SHOCKMAN 
asked how this bill could not carry with it a fiscal note. Mr. 
Dyer indicated the Defense Bar is on contract bidding for services 
and that it appears th~ responsibility is nhifted with no cost 
increase. 

LOWELL FLEMMER, representing St~ Alexius Medical Center, testified in 
favor of the bill and presented written testimony for distribution 
to the committee members. He ad~ed no further comments. 

WENDY SHULZ, Stutsman County State's Attorney, testified in opposition 
to the bill. However, she indicated there were smveral aspecta of 
the bill that were good, i.e. the time frame to 7 days and the 
telescoping of tha hearings as well aA the state's attorneys representing 
~11 constituents, but is conoe~ned about their role along with the 
outreach workers. She preoented proposed amendments to address the 
concerns mentioned. She felt the bill, as written, puts the state's 
attorneyo in a position to decide to filg a petition or not. The 
amendments provide that th~ clerk can do the form and then an attorney 
can decide, but in the proper time prior to the hearing. She felt 
the bJll may be an ov~rkill of the situation. The state's attorney 
being placed in the position of defender and counselor creates an 
awkward and illegal, in some cases, situation. Also, there is often 
the situation whereby crtminal acts are included in a probable causo 
situation that comes out of the detailb revealed in filing petition. 
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Ms. Gallagher submitted further amendments on a separate sheet 
th.'.lt do not relate to the role of the state's attorneys. She 
stated the current system appears to be working quite well dnd 
why fix something that is not broken. She was relating to 
alternative tre~tment in that statement. The statute, as far as 
she knows, has not been challenged and makes the communitv safer 
as-is and works to the benefit of the respondent. Staying on 
medication is the key because then they stay out of the hospital 
and if you take that automatic trigger away that is often the 
strong motivation to stick with the alternative t1·eatment, you're 
actually going to end up seeing more people go back to the hospital. 
She asked that if the committee chooses not to adopt the amendments 
pro?osed by her, there are at least two extremel~ important amendmen~ 
that need to be added for consistency. The first one is on page 9, 
lines 13 and 14. The Senate amended out the reference to 11-16-06 
on pages 1 and 2 of the bill. However, they left a reference to 
review under 11-16-06 on page~. The second amendment needed is 
to add another section on page 27 at the end of the bill to amend 
Section 25-03.1-42 which is in t.r,1 Mental Health commitment law 
which limits the liability of those professionals that are either 
required or given discretionary responsibilities under the commitment 
statutes. State's attorneys need to be added to the list of 
professionals covered. This would be in subsection 2 of the Section 
previously iterated. These two dmendmP.nts are very important because 
even though state's attorneys are covered somewhat in criminal action, 
that same protection does not appear to be here in this ~rena. 

REP. AAS asked where the alternative treatment orders are covered in 
the bill. She indicated that was the second set of amendments she 
passed out relating to page 17. 

WADE ENGET, part-time Mountrail County State's Attorney, testified in 
oppositfon to the bill and expressed his concern with the discretion 
afforded state's attorneys and if they have it at all, it is mandated 
by this bill. He indi~ated that in Mountrail County there is no 
problem with this. They represent the petitioners at the hearing& 
If it is not a problem with that provision of the bill, why change 
it, He agrees with the changes Wendy Schulz han proposed including 
the liability element, 

TOM SLORBY, Ward County Statt's Attorney, testified in opposition to 
the bill and indic~ted the conflict of interest issue is the major 
concern. He read a statement from CaLRaulston, lobbyist for the 
Association of Counties who was in the room earlier and had to leave. 
Mr. Raulston indicated the Association of counties supports the 
concept of the bill, but the Association is concerned about the 
provision that will provide for conflict of inter~st for state's 
attorneys and should be deleted from the bill. 

He indicated the p~evious testimony in opposition covered the 
points ho wished to make and indicated he would address o .. ly the 
conflict of interest issue. He stated Ward County receives about 
220 petitions per year and approximately 40% of those cases also 
involve criminal activity. This is where the problem comes in. 
Under present law, the state's attorney is not involved in making 
a decision whether or not a mental health proceeding should be 
pursued. They are often called at 3s00 PM and told there is a hearing 
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tomorrow morning at 9:00 and that's the first they know about it. 
He stated they don't make the decision the petition should be approved 
and filed, the judge does. Then the problem is that the state's 
attorneys are pllt in a position to determining if the prelim.i.nary 
finding has probable cause which is, in essence, still made by the 
judge, if the state's attorney makes it. He agreed with the 
deletion of taking the refusal of a state's attorney to accept a 
case out of salaries. He indicated he would not do both, but refusal 
to take one side or the other was taken out of pay and if they did 
both, it would mean going before a grievance committee and have the 
license taken so there would be no pay check anyway. It's a far-fetched 
example perhaps, but if they are required to do both sides of the 
issue, there is definitely a conflict of interest as a result. If 
the Attorney General's office could be increased in st~f~ by 6 or 7 
persons to handle the criminal load, then there's no problem, but 
that cost may not be the way that's desirable, If the bill passes, 
Ward County Commissioners will be recommended to budget no less than 
$20,000. a year extra for purposes of private counsel, Private counsel 
certainly will not work as cheaply as state's attorneys do, It will 
be more inefficient to handle the workload and added one more step to 
a bureaucratic framework. It's not necessary and any problems t~e 
clerk's ~ffice would have in assisting someone in filling out a 
petition could be resolved by asking for assistance from st~te's 

~ attorneys. They are l~gal advisors too and are available to clerks 
, just like anybody else. No decision in the action puts the state's 

. attorneys in a position to defend someone else's decision for action. 
Ms. Gallngher and Mr. Riskedahl both wished to offer rebuttal, 

but asked that they be allowed to do it in writing. Chairman Wentz 
granted them that right. Ms, Gall~gher did make one comment regarding 
Mr. Slorby's ~estimony in that there is no conflict of interest because 
the general public is being served by their involvement, not th~ 
individual. Mr. Slorby responded by saying he had discussed with 
other state's attorneys and judges and they are in agreement with him. 

There being no further testimony or discussion, Chairman Aas 
closed the hearing on SB 2389. 

}/15L89 - TAPE 3, SIDE A - ~ETER 595 

Committ~e discussion wa~ resumed and Chairman Wentz indicated 
a sub-committee would be appointed to study the bill and bring 
appropriate amendments. Those appointed were Rep. Shaft, Rep. Aas 
and Rep. Ning. 

301/89 · TAPE lr SIDE B - METER 1860 

The sub-committee report included Rep. Ring indicating the 
proposed J•mendments address the problem attorneys have regarding 
~onflict of interest and judges being in a catch-22 situation of 
assisting petitioners prior to a case and th~n ~earing the same case. 
she explained the amendments. REP. RING moved the propos€d amendments 
be adopted. REP. AAS seconded the motion. The motion carried on a 
voice vote. 
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REP. MS moved a Do Pass As Amended. REP. RING seconded the 
motion. Therewas no further discussion and the motion carried on 
a vote of 14 yeas, 0 nays and 2 absent and not voting. Rep. Ring 
will carry the ~ill on the floor. 

COMMITTEE ACTION - 3/22/89 - TAPE 1, SIDE A - METER 1340 

Continued discussion included Coral explaining thnt the 
previous amendments submitted presented a conflict and/or include 
other places where wording needed to be changed. Further amendments 
may need to be added. The previous amendments begin on page 8. 
Rep. Ring st~ted that when she was preparing her comments to carry 
the bill on the floor, she discovered there was at least one mistake 
by leaving in a clause on page 7 that the state's attorney did 
the filing, if he found probable cause where previously it was 
stated the petitioner had the responsibility to file. In checking 
with LC, they indicated that reference needed to be removed. 
She then asked them to check other areas where there may be the 
need for change. She suggested it migl.t be wel 1 to get these new 
amendments in and then put it in a conference committee. It's 
already known the Senate will not concur. In the meantimer Keith 
Walberg could look the bill over. Coral inserted that the LC 
was not sure about tha engrossed bill on page A, line 13 regarding 
the assisting the person completing the petition, the clerk's attorney 
may dire~~~ qualified mental health professional and whether that 
was, i~ fact, the intent. 

Further discussion included comments regarding the way it 
came from the Senate and those who preferred it that way and that 
the requirement of the state's attorney to handle step one of the 
process away and give it to the clerk of court, but may requ~ J a 
review b}' the state's attorney at the clerk's request. Rep. Aas 
commented that the Senate does not want the responsibility to be 
on the clerk of court. In Ward County alone, there are approximately 
200 case6 per year so it is nec~ssary to get it right whatever it 
takes, through a conference committee or whatever. 

JraP. STENEHJEM moved to reconsiden: the previous committee 
action of 3/21/89. REP. SHAFT seconded the motion. It passed on 
a voice vote. 

REP. RING moved to adopt the additional amendments she 
presented and add them to those previously proposed. The motion 
was seconded and carried by a voice vote. She indicated th~y 
are technical corrections to accompany the major amendments added 
previously. 

Rep. Laroon stated she would prefer to first remove the first 
amendments adopted to avoid a conference ccmmltte~ knowing they are 
going to come back from the Senate and make more adjustments. She 
moved to remove all amendment11. The motion died for lack of a second. 
She stated the original intent of the b!ll has been lost, in her 
opinion. 

REP. SRAPT moved ,. Do Pass as Amended. REP. LARSON seconded 
the motion. Discussion included Rep. Shaft ~tated he will support 
the bill fully on the floor with the intent that it goes too 
confer~nce committee and that it will come back tn a changed furm 
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from the way it is sent out. The Senate wants the bill as it 
originally came to the House ancl the House has found vali.d concerns 
on the part of the state's attorneys. With chat, a compromise 
should be possible. The motion carried on a vote of 14 yeas, 0 
nays and 2 absent and not voting. Rep. Ring will carry the bill 
on the floor. 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO, 2389 

Page 1, 1 fne l, remove "a new subsection to section 11-16-01 and 11 

Page 1, 1 fne ZI, t'emove "duties of states attorneys 1n commitment proceedfngs 
~nd to" 

Page 11 remov~ lines 12 through 16 

Page 7, line 17, remove 11~Jicatfon to state's. attorney - 11 

Page 7, line 21, after "w+th" insert "s,u]l present the information necessa..-y 
for the commitment of an individual fer involuntary treatment to 11

, 

,•emove the overstrike over 11 tne-cierK-of-eoti,.t 11
1 and remove II sha J 1 

.Q.r...uJUtt the 1 o format t~JLJ1ece s sarv for the" 

Page 7, remove lfne 22 

Page 7, Hne 24, remove the overstrike over 11 et"r~-of-eotjrt11 and remo11e 
"state' s a t,tor!lll" 

Page 8, 1 fne 13, replace 11 st4te' s at;.t'2..t.M:l" with 11
~~

11 

Page 8, line 20, replace 11 state 1 s attorney" wHh "clerk of court 11 
' ' \ 

Page 8, 11ne 22, after the period insert "The clerk of court or th.e. 
getition~r may reguest the state's atto.rn_pv._ to review the comoleted 
petition prior to su~m1tting it to the co: :L." and remove "IM" 

Page 81 remove 1fnes 23 through 28 

Page 13 1 line 13, l'emove the overst.rike over 11 ttrt~-tfrt~ 11 

Page 13 1 1ine 14, remove the overstrike over 11 r~!tttt!·of-t~~wo~tr~aen 
weNtH hintte-stiget-fo"" 

Renumber accordingly 
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All conferees were present: Senators Maxson (chair), Holmberg, 
Stenehjem1 Representatives Aas, Shaft, Ring. 

senator Stenehj(:.1.m explained that the intent of the bill was to 
move the requirement for representing petitioners in mental 
health commitment cases from the clerk of court to the state's 
attorney's office. The House turned this around. 

Rep,· Aas, chair £or House conferees, asked Rep. Ring to explain 
what the House did, 

Rep, Ring said that the House Judiciary Committee had attempted 
to addre~s the various parties concerned by saying that for the 
80~90% of cases which are simple and depend entirely upon the 
psychiatrist's report,. the clerk of court could assist the 
petitioner to fill out the paper work, This is being done now. 
For the ~omplicat~d cases wher.e there is need for an attorn~y, 
the clerk of court or the petitioner could request the state's 
attorney's assistance and get l1im/her to review the file rather 
than the judge so that there should be no conflict of interest 
for the judge. 

Senator Stenehjef said that you don't know whether a case is 
gcrr-ng-tobe comp ex or not until the petition is filed and has 
been served on the respondent. 

Senator Maxson pointed out that there wouldn't be a conflict 
of interesl Il ).l district court were being dealt with, Both 
the cle.rk of district court and the judge are autonomous, 
elected officials. In county court, usually the clerk is an 
employee of the judge. Senator Maxson added that he would 
have less of a problem wit~ this issue if there were an autonomoue 
clerk of county court. 

!!t},!._tor*Sten!~te.m said the amendments would make what they're 
planning on dong in Grand Forks ~orse. There is a woman who 
works in the clerks office, all she doeo is fill• out petitions. 
They are going to move her over to the State's Attorney's Office. 
This is all they are going to do. 
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R~-a• Shaft said that his position was that "we (subcommittee) 
cirn 1 t entJ.rely agree with the states atto:t'neys concerns, but 
we saw that somewhere down the line that this conflict might 
exist, .. a conflict where they're obligated to represent both 
sides., .I felt that somewhere down the line they might have 
a legitimate concern." 

Rep. Ring said that one of the biggest concerns was if they 
are pursuing a case for clvil commitment "and they are trying 
to pursue another case, or thrcugh their work on thia c~se 
they become Aware of possible cr~minal charges. Their case, 
as they stated it, was that in one ca~e they are trying to 
argue that the person is crazy and not responsible, and in the 
other case, they're trying to argue no they're not crazy ~id 
they~ responsible." 

Senator Maxson: That's a red h~rring becAuse tl1ere are several 
different levels of mental incompetence, F0r example, a chronic 
alcoholic or a chronic drug abusor who is at the point where 
he/she is a danger to him/herself or others. This person would 
certainly qualify to be committed under the civil commitment 
procedure, but they certainly would not be eligible for an 
insanity defense. Most psychotics don't classify as being 
legally incompetent for defense purposes. Psychosis, chemical 
dependency, being legally insane are thre~ very distinguishable 
circumstances. 

Rep Aas said that the subcommittee agreed that they wanted to 
pass the bill. They agreed to try and simplify the problem 
which the states attorneys presented. The subcommittee didn't 
agrae that the states attorneys had a greater conflict of 
interest thAn the judges did, The subcommittee felt that the 
judges do have a conflict of interest under the "existing thing" 
and all the subcommittee wanted to do was +-.o try and res,;:,lve 
the problem as simply as possible. 

Senator Holmberg said that he liked the bill as thP Senate 
passed it, but that the bill is important and should be 
fixed so it will pas~. 

Rep. A!!, said that it would be better. for the state's attorney 
to have the conflict of interest rather than the judge. 

Senator Stenehjem recalled that another thing the states 
attorneys were asking for was the "beefing up of the immunity 
provision." He said that he would work on <ln amendment. 
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§..~pator_lli)lmber..9. moved that the House receue from its 
amendments anathe bill be amended in the manner per senator 
Stenehjem's amendments 

Senator Stenehjem said that he would send his amendments around 
with the committee report. The committee would vote by signing 
the sheet, If there are objections to the amendments, Senator 
Maxson will call a meeting of the conference committee. 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2389 

Th•t the House recede. from tts amendments to engross~d Senate Bfll No, 2389, 1, prtnted on page 1670 of the House Journal and pages 1445-1446 of the 
Sen1te Journ1l, and that engrossed Senate Bill No. 2389 be amended as 
follows: 

/~/ 

CONFERENCE COMMITTEE AMENDMENTS TO ENGROSSED SB 2389 JU 4/6/89 
Pog• 7, line 17, after "tttacoll:11 insert 11 or r1tatned tttorneit" 

Page 7, 1 tne 24, after "residence" insert ". or tg an attgrney r1.t11ned b~ 
1h1t gec~Q'Lt~ re12re$ent the uu2l tcant .tbr2~ghout thv proc'Jed1og$ 11 and 
remove II Lt4tl 1 ..5 11 

CONFERENCC COMMITTEE AMENDMENTS TO ENGROSSBD $B 2389 JU 4/6/89 
Page 8, ltne 23, after 11 ottgrne~11 insert "or retained attoroe~ 11 

CONFERENCE COMMITTEE AMENDMENTS TO ENGROSSED SB 2389 JU 4/6/89 
Page 13, line 1, overstrike 11 The 11 and insert immediately thereafter "Unleu 

tb1 petitioner bas ret1jned an attoroe'i,_w" 

Page 13, 11 ne 4, rep lace 11
• except for" w 1th 11

, I tie state 1 $ atto.rney or 1n 
attorney reta 1 oed bv the 0et 1t iooer need not an12ea r at 11 

CONFERENCE COMMITTEE AMENDMENTS TO ENGROSSED SD 2389 JU 4/6/89 
P1ge 16, line 28, after the underscored comma insert "ti;e petitioner• s 

retained attorney," 
CONFERENCE COMMITTEE AMENDMENTS TO ENGROSSED SB 2389 JU 4/6/89 

Page 26, 11ne 26, after the second comma fnsert "state's Attornev. 11 

Renumber accordingly 

' . ' 
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YESTIHONY ON SENATE BILL 2389 

MADAME CHAIRMAN, MOOERS OF THE COMMITTEE, MY NAME LS LOWELL FLEMMER, I AH A 

BOARD C~RTIFIED DIPLOMAT£ IN CLINICAL SOCIAL WORK, LICENSED IN THE STATE Of 

NORTH DAKOTA, I AJf ALSO THE DIRECTOR OF ARCHWAY FAMILY SERVICES AT ST, ALEXIUS 

MEDICAL CENTER IN BISMARCK, ANO I AM A MEMBER OF THE BOARD OF DIRECTORS OF THE 

MENTAL HEALTH ASSOCIATION OF NORTH DAKOTA, 

1 AH HERE REPRESENTING ST, ALEXI US MEDI CAL CENTER AND ~PECI FIC>,J..L\', THE MEDICAL 

CJ::NTER'S INPATlE?lT PSYCHIATRIC PROGRAMS AND OUTPATIENT PS'iCHO'rHERAPY PROGRAM, 

I A.~ HERE TO STATE fHAT WE STRONGLY SUPPORT SENATE BILL 2389, 

WE BELIEVE THIS BILL ALLOWS rOR MORE AND MORE APPROPRIATE OPTIONS FOR COMMITTED 

INDIVIDUALS IN NORTH DAKOTA, RATHER THAN THE MOST OFTEN THOUGHT OF OPTION FOR 

TREATMENT { THE NORTH DAKOTA STATE HOS Pl TAL J • THIS BILL WI LL HOPEFULL·,· ENCOURAGE 

JUDGES 1'0 LOOK AT OTHER OPTIONS IN COMMITTING MENTALLY ILL INDIVIDUALS, THESE 

OTHER OPTIONS BEING COMMITMENT TO LCCAL INPATIENT TREATMENT FACILITIES OR LOCAL 

OUTPATIENT CLINICS, 

THIS BILL CHANGES THE FOCUS OF COMMITMENT TO TREATMENT RATHER THAN INSTITUTIONAL­

IZATION AND ALLOWS FOR THE OPPORTUNIT\' OF LOCAL TREATMENT FACILITIES TO BE BETTER 

UTILIZED, 

RATHER THAN SENDING PEOPLE OFF HUNDREDS OF MILES AWAY TO THE STATE HOSPITAL. 

HOPEFUi..LY N01..' !'i:i'JP~.~ CJi:,; RF.MAIN IN THEIR HOME COMMUNITIES OR AT LEAST NEAR THEIR 

HOME COMMUNITIES TO RECEIVE TREATMENT, ALL OF THE LARGER COMMUNITIES IN THE 



.. -.. 

.. 
, . 

STATE HAVE HOSPITALS WITH PSYCHIATRIC UNITS. ALSO, HOST HAVP. OUTPATIENT MENTAL 

HEALTH PROGRAMS. THESE FACILlTIF.S ARE WELL ABLE TO SERVE THE HF.NTALLY ILL, 

WE S!t THIS BILL AS BEING ., TREHE~DOUS BENEFIT TO THE MENTALLY ILL INOlVIl.)lJU ANO 

HIS OR HER FAMILY, NOW, Nvl ONLY ~AN PERHAPS A LESS RESTRICTIVE TREATMENT BE 

PROVIDED, BUT IT CAN BE PROVIDED Ct.OSER TO HOME, WE SEE TRr:ATMENT Cl,OSE TO HOME 

AS GREATLY ADVANTAGEOUS OVER TREATMENT HUNDREDS OF illl.ES AWAY FROM HOME, FAMILY 

AND AFTERCAR~ RESOURCES. 

WHY FORCE OUR COMMITTED MENTALLY ILL TO TRAVEL HU:-rDREDS OF' MILt::S AWAY FROM HOME 

TO SOME Hl'GE ANO MYSTERIOUS JNfiTJ t'UTION, W!IE~ THEY CAN BE VF.1'.Y ADEQUATELY TREATED 

IN THEIR HOME COMMUNITIES? FURTHER, WHY SEPARATE THESE lNDI\'lDUALS FROM THEIR 

FAMlLI ES ,\ND FR i. ENDS l,,.1{EN so Of'TEN, FAM IL\' l S VI TALLY NEEDED IN nrn 1'REATMlrnT OF 

COMMITMENT IN OR NEAR THE HOME COM'·l'UNITlES MEANS ACCESS TO TREATMENi BOTH ON AN 

INPATIENT AND AN OUTPATIENT BASI~ IS Ml:CH ENHANCED, FURTHER, FOLLOW-U? AND 

AFTERCARE RESOURCES, WHICH WOULD BE llTlLU.t.L s, THE MENTALLY ILL INDIVIDUAL 

COMING OUT OF THE HOSPITAL, ARE CLOSE AT HAND, THEREF'Ol<E TREATMENT PLANNING AND 

IMPLE~!ENTATION OF AFTERCARE SERVICES ARE ENHANCED. ACCESS TO FAMILY DURING THE 

COl~SE OF TREATMENT ON EITHER AN INPATIENT OR OUTPATIENT BASIS IS 0FTEN THE KEY 

INGREDIENT IN THE RECOVERY OF THE MENTALLY ILL INDIVIDUAL, IT IS ALSO THE MOST 

LACKING INGREDIENT WHEN THESE PE(>l?LE ARE tNSTITUTIONALIZED FAR FROM HOME, 

I HAVE HEARD TIME AND TIME AGATN OURING THIS LEGISLATIVE SESSION ABOUT THE STATUS 

OF THE STATE HOSPITAL, IT IS VERY CLEA~ 111AT THE STATE HOSPITAL 1S GROSSLY UNDER-

STAFFED FOR THE LARGE POPULATION 1'HEY SERVE. IT IS CLEAR, TOO, THAT THE ROLE OF 

THE STATE HOSPITAL NEEDS TO l~HANGE: AND I BELIEVE THAT THE LEADERSHIP OF THE STATE 

HOSPITAL IS ATTEMPTING TO MOVE IN NEW lHRElJTIONS. 



THE IDEAS I HAVE PRESENTED REGARDING THIS BILL 1 BELIE11E GO HAND IN HAND WITH 

THE CHANGES THAT NEED TO TAKE PLACE AT THE STATE HOSPITAL. WE DESPF.RATELY NEED 

THE OPPORTUNITY TO DEAL FIRRT WITH OUR HENTALLY ILL AT HOME WHERE RESOURCES ARE 

PLENTIFUL, RATHER THAN SENDING PEOPLE Hut/DREPS OP MILES FRO?I HOME WHERE RESOURCES 

ARE SCARCE, AT BEST, 
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WRI'l..rEN TESTIMONY or PATRICIA L, DURKE 

senate Judiciary committee 
Senate Sill 2389 
Presented January 31, 1989 
Fort Lincoln Room• 3s00 p.m, 

My name is Patricia L, Burke and I am the elected Burleigh 

County St~te's Attorney and I am here to oppose senate Bill 2389 in 

its present form. 

While I recognize the desire of the county courts to remove 

themselves from the preparation of mental health commitment 

petitions because of the fear of conflict of interest, to summarily 

require the State's Attorney's Office to ass~~e these tasks is 

ill-advised. Even more ill-advised is the proposed review language 

under Section 11-16-06. 

The 1987 Legislature added several new duties to th~ State's 

Attorney's Office. rncluded in these were the Victim/Witness Fair 

Treat~e~t St!nda?ds Act and the Crime Bureau Reporting Act. While 

~here !s ~o ~~est!:~ :hat these laws were needed and are beneficial 

I~ this bill is 

... asc:e,.: • ,r' _. ... -

no staff and less money, 

I further note that nothing in this bill does or could 

ooligace the county courcs co provide cha~ port!on ot che!: 3:a!~ 

and budget nec9ssary to implement the duties v .. Section 

25-02.:-,a. Nor has that been volunteered to my knowledge, !: is 

easy to say let someone else do it, but who pays for it? 
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I am an attorney. My staff is comprised of three other &ttorneya, 

one legal assistant/secretary and two legal secretaries. There are 

no investigators on my staff nor are there any mental health 

professionals or chemical addiction counselors. on what basis and 

how would I, as State•s Attorney, "cause an investigation of the 

grounds on which the petition is based", (Pg, 9, line a) • I have 

no qualifications on which to assess the specific facts alleged. 

On the other hand, a mental health worker or chemical 

addicition counselor does have the qualifications, expertise and 

understanding of what to look for and how to assess it, The 

present law provides for such an investigation and should not be 

cnanged, as proposed in this bill, The facilities of the araa 

human services center were developed on these lines ar,d &re ideal 

especially since they often do the treatment, This assures their 

counselors complete knowledge of the situation which necessarily 

ass~sts ~rea~~ent. ~o ~ake a ~erson ~r.trai~ed i~ mental health or 

=~e~::al acdi::~!on, such as a State's Attorney, responsible for a 

;·..::~~~~ .::1.ll regarding s~·::h serious matters as these is tar.ta.'Tlo....:nt 

to grots negligence on the Legislature's part if the bill is passed. 

I would suggest that rather than leaving these duties with 

county court or putting them on the State's Attorney 

inappropriately that this committee put the duties where the 

expertise is. That is with the mental healt.h and chemical 

aadicirion wor~ers. These professionals would be be:ter able to 

determine whether or not there is a mental illness or addiction 

problem indicated, based on the facts presented by the petitioner. 
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What may appear as merely eccentric behavior to a lay person such 

as myself may in fact be indicative of a much more serious problem 

to a men·~Jl health professional. On the other tand the untra!ned 

person may overreact to behavior not warr~nting hospi~al1zatian. 

~hen a person would be deprived of their liberty for insufficient 

reason. The mental health professional and the chemical addiction 

worker operate from a position of knowledge in this area. I, as 

S .. a .. e · s ,_ ......... t"I~'-' "'t"lc·,..a~e erom a pos~ .. ion o~ .. - ... ,.. n .. .. .... .... .., .... v.,, ... "" .. .. .. ... ... • •li:'tl..,ra. ::e. "'ho, .. '"er. l"I ..... , 

is bettor co Judgei 

Fina:1,-, : strenuc·Jsly cbject to the p:op:sed '';:-,:,\•iow'' 

language as proposP: i:1 Sections ::-:6-0l and ::-:6-06, secticn 

25·03,l--CS, Henneb~ v, Hoy, 343 N,W, 2d 87 (N.:J, 1983) states 

very clearly that the decision by the State's httorney to initiate 

any legal action, civil or criminal, which involves the exorcise of 

judgment and discretion, such as determination of probabl~ ca~se ir, 

these petitions i.·s not subject to the direction of the courts. To 

quote the North Dakota supreme Court: 

"where the perfc.rmance of a legal duty involves the 
exercise of judgment and discretion the exercise of such 
judgment and discretion cannot be controlled by mandamus 
nor can the courts direct the manner in which such 
discretion be exercised; ••• " 

First American Bank, Trust Company v. Ellwein, 
198 N.W.2d 84, 106 (N,D. 1972) 

This bill would allow a judge to review the State's 

Attorney's determination of no probable cause and if that 

j ud9e disagreed then use :ny salary as payment and as 

punishment for my exercising the judgment and discretion I am 

legally required to exercise. It would be a no win 
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1ituation. The only solution I can see under this proposed 

\an9Uaqe would be to simply approve all petitions regardlGss 

of probable cause, That decision is non reviewable, It also 

would be unfair to those individuals who would be hospitalized 

and atic;Jmatized inappropriately, 



--
• 

Section 1, 

Section 2. 

Section 3. 

Section 4, 

• 

Section 5. 

Section 6. 

SP.ction 7. 

Sect i<)n 8. 
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S, B. 2389 
Jan u a ry 3 l , l 9 8 9 

S~CTION BY SECTION REVIEW OF S, B, 2389 

Amonda the socti<r, relating to the duties of 
state's att0rneys requiring thom to institute 
commitment proceedings if there is probable 
cause. 

A11ends Section ll-16-(i)6 to allow review by the 
district court if~ state's attorney has refused 
to institute commitment proceedings, 

Substitutes the phrase "chemical dependenc1" for 
the terms alcoholism and drug addiction. 

Deletes the the definitions of alcoholic 
individua·l and dr1Jg addict as outmoded and 
subBtit~teB the definition of "chomically 
dependent person", 

Amends the criteria for commitment by deleting the 
reference to "sev~re mental illness, severe 
alcoholism, or severe drug addiction", 

Adds R new definition of "serious risk of harm« 
to address the problem of the small population of 
persons who suffer from chronic mental illnesses 
where there is "substantial deterioration in 
mental health which would predictably result in 
dangerousness to that person, others or property, 
based upon acts, thr~ats, or patterns in the 
person's treatment history, current condition, and 
other relevant factors." 

Amends the criteria for commitment to provide that 
if there is a r&aAonable expectation that if the 
person is riot treated there exists a serious 
risk of harm to tb~tperson, others, or property. 
The present crlt~ria requires a finding that if 
the person is not hospitalized there exists a 
serious risk oft.arm, 

Substitutes "chemically dependent" for alcoholic 
and d t' u g add i Ct • 

Extends the time for a hearing on the commitment 
of a previously voluntary patient from five days 
excluding weekends and holi~~~s to seven days from 
the service of the petition. 

Technical drafting amendment to conform to present 
style requirements. 

Deletes the role of the clerk of court in 
assisting the person in completing the petition. 

-1-
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Section 9. 

Section 10. 

Section 11. 

Section 12, 

Section 13, 

s~ction 14. 

S, B. 2389 
January 31, 1989 

ProvldnP that tho stotB'a attorn~y shall dBSiet 
the parson in completing the petition and may 
caube an lnveotigation of the grounds on which tho 
petition is based. The atate's attorney shall 
filo tho petition if the information provides 
probablR cause to believe that the rqspondent is a 
person requiring tre~tment, Allows for divorsion 
to other community r<:1sources if there aro insuffi­
cient grounds for R petition and for a review of a 
decision not to institute proceed!ngs by the 
district court. 

Deloteo the outreach workers investiglltion into 
the specific facts alleged in th0 petl.tion, 

Extends the fryllowing time limits within the nets 

If the respond~n~ is taken into custody an 
examination must bA conducted within 24 hours, 
!tXclusive of holidaJ~, but not we~kends of the 
custody. 

If tile rospondont is in custody, the prelirr.inary 
hearing date must be within 7 days of thP. date 
taken into cvs.,( ·)y, Presontly it is 72 hours, 
exclusive of we~kenda and holidays, 

1f the respondent is not in custody, the treatment 
hearing must b0 h~ld within 7 days of the date the 
court r'?ceiv,1d th'? o;..:pert P>:aminer 's rP.port, but 
not to exc~ed 14 days from tho date th~ petition 
was served. Pr~sontly the hearing must be held 
with 72 hours of tho r~ceirt of the expert 
examiner~ report not to exceed 14 ~ays, exclusive 
of weekends and holidays. 

Allow the parties to waive tho preliminary hearing 
and conduct the treatment hearing within the time 
period set for the preliminary hearing. Ir1 other 
words allows for one hearing instead of two when 
the parties Dgree. 

The court must appoint counsel within 24 hours, 
exclusive of weekends and holidays, f~om the time 
the petition was filed. Presontly the ~ppointment 
is made within 72 hours, ex~lusive of weekends and 
holi<layA, from the timP. the p~tition waa sqrved. 

Requires the state's attorney to appear and 
represent lhe state (petition€r) in all court 
proceGdings and hearing under this chapter ~x:ept 
those initiated by the stnte hospital. 

OeletP.s thP. r~ference to the outrt?ach workers' 
inv,;,r,t lgation. 
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Section lS. 

Section 16. 

Section 17. 

Section 18. 

Section 19. 

• 

s. u. 2389 
January 31, 1989 

Amends the reference to the 72 hour em9rgency 
order to the proposed soven day ijmergency order, 
See Section lO of the bill. 

Consistent with section 10 of the bill provides 
th4t if the respondent is not in custo~y th~ 
treatment hearing must be held within 7 days of 
the receipt ot the expert examiner's report but 
not to exceed 14 days from th& time the petition 
was served, Presently it is held within 72 hours 
of the receipt of the report not to exceed 14 days 
excluaiv~ of weekends and holidays, 

Allows the court to extend the time for the 
treatment hearing for good cause. 

If a respondent is not complying with an alterna­
tive treatment order or. the ATO is not sufficiont 
to prevent harm or injuries, the OHS, a representa­
tive o, the treatment program, or the state's 
attorney may apply to the court for a modification 
of the court'e alternative tr.eatment order. 

Reinstitutes the need for a court hearing on the 
request to modify the order. The hearing must be 
held within 7 days after the application is filed. 

Sets out what remedies ar~ available when an 
application to modify an ATO order is reviewed by 
the court. 

If the respondent has been hospitalized on an 
em~rgency pending a review of the request to 
modify the ATO order and after the hearing, if the 
court is not convinced of the need for the more 
restrictive treatment, the court may release tl,e 
person from the hospital and continue the ATO 
order. 

Deletes the restriction that persons hospitalized 
for the treatment of alcoholism may have the 
continuing treatment order entered only for an 
additional 30 days as opposed to the normal 90 
days for a continuing treatment order. 

Deletes the words "person suffering from a mental 
illness, alcoho~ism, or drug addiction" and 
substitutes the phrase "an ~r1ividual is a person 
requiring treatment." 

Consistent with section 10 of the bill provides 
that the preliminary hearing must be held within 7 
days of the date custody was ordered • 
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• Sec,t.lon 20. 

Section 21, 

Section 22, 

Sootion 23. 

Section 24, 

Section 25. 

Section 26. 

S, B, 2389 
Jan u a ry 31, 19 8 9 

Consiat~nt with eoctlon 10 of the bill provides 
that th@ preliminary hearing ·"•,st be hold within 7 
1ie,ye of the date of 11etontion rAther: than 72 
hv~rs, eKclusive of weekend~ and holiday~. 

Consistent with section 10 of the bill provides 
that when a person is hospitalizod under an 
emergency procedure that the person must receive 
an expert exam within 24 hours of hospitalization, 
oxcluding only holidays but not Sundays. 

Provides that if the individual io unable to read 
or understand the written materials which must be 
provided to him upon hospitalization that every 
reasonable effor.t will be mode to explain them. 

Substitutes the phrase "chemically depondont" for 
tho words alcoholic or drug addjct, 

lnserta the phrase "chemically dependent." within 
the transfer provisions to clearly indicate that 
all persons who are involuntarily committed may be 
transferred to other private and public 
f~cilities, 

Extonds the time ror a hearing if the patient 
objects to a transfer to 7 days after notice of 
the proposed transfer is received, rathor than 5 
days, exclusive of weekends and holidays. 

Substitutes the phrase "chem i ca 1 depend,ncy" for 
the words alcoholism or drug addiction. 

Pr~vides that under regulations of the OHS, 
patient information and records may be disclosed 
but not necessarily must be disclosed to the 
listed caLegor1es of persons. 

Provides that the supreme court in consultation 
with the OHS, the associations of county judges 
and state's attorneys, and other affectP.d organ­
izations will be responsible for the preparation 
of the necessary and ~ppropriate forms to enable 
compliance with this chapter, 
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A REVIEW OF NORTH DAKOTA'S COMMITMENT LAW 

I. Bae kg round 

A. Old law enacted in 1957 with little or no change until 
1977 

1. ,Under the provisions of that law commitment decision 
was made by a county mental health board comprised 
of the county judge, an attorney and a doctor. 

2. The county mental board acted in all three roles: 
Investigatory, prosecutorial and adjunicative. 

3. A specific provision provided for convalescent leave 
under which a patient at the state hospital could be 
released on his good behavior, but was subject to 
arr~st and readmission without a hearing if behavior 
did not conform to an unstated cciteria. 

e. Changes were occurring between 1957 and 1977 to 
precipitate the revision of the state's commitment law. 

1. There were major changes in the methods and theories 
for the treatment of mental illness as well as 
additions in the types of facilities available, i. e. 
community mental health centers. 

2. Federal Court decisions had ruled several provisions 
of other states' commitment laws unconstitutional 
a) Definition of who is mentally ill - vagueness 
b) Criteria for commitment - dangerousness 

standard (O'Connor v. Donaldson) 
c) Necessity fer notice and due process rights -

confinement 
j) Role ot mental health board - deprivation of 

due process 
e) Pennsylvania convalescent leave law--lack of 

hea~in~ or standards 

II. Process by which new law passed 

A. Interim Committee Study 

1. Ad Hoc Comn1ittee formed by MHA 

2, Membership covered entire S"•· ,.,trum of private 
and public pyschiatrists, judges, lawyers, 
patient advocates, 

a. 1977 Legislative Session 

1, Senate Social Welfare Committee provided one of 
the most extonsive reviews of pending legislation. 
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All group~ were heard and all amendments strictly 
scrutinized. 

a. Social workers 
b. Physicians 
c. Pyschiatrists 
d. Mental Health Center Personnel 
e. Judges, and 
f. States Attorneys 

C. Law was amended 1979, 1981, 1983, 1985, 1987 

III. Major changes 

.. 

A. Substituted court system for county mental hea1th 
boards 

B. Provided due rights to a person subject to a 
commitment petition 

1) Notice 
2' Right to hearing 
3) Right to counsel 
4) Right to independent evaluation 

c. Provided specific criteria for commitment 

1. Suff~ring from severe mental illness, severe 
alcoholism, 0r severe drug addition 
"Sever~" mean~ that the disease or addiction 
is a~sociated with gross impairment of the 
person's level of ada~tive functioni~g as 
outlined by axJs V 0! the DSM (Diagnostic 
Statistical Manual). 

OR 

2. Is mentally ill, alcoholic, or drug addicted 

AND 

3. There is a reasonable expectation that if a 
is not hospitalized there exists a serious 
risk of harm to himself, others or property. 
11 serious Risk ofHarm 11 mean!:; a substantial likeli­
hood of: 

a. Suicid~ as manifested by suicidal threats, 
attempts, or slgnilicant depression relevant 
to suicidal potential, 

b. KiJllng or inflicting serious bodily harm on 
anothAr person, inflicting significant 
property damage, !!1! manif~ated by acts ot' 
thrt.?atst r.>r 
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Substantial deterioration in physical health 
or substantial injury or disuse, or death ' 
resulting from poor Relf-control or j11dgment 
in providing one•s shelte~, nutrition, or 
personal care. 

D. Requirea thAt the treatment ordered must giv~ first 
consideration to the least restrictive alternate and 
the law specif1ically emphasized utilization of 
community resources. 

E. Stated that the intent of law was to: 

1. 

2. 

3. 

4. 

5. 

Provide rom t evaluation and treatment of 
persons Wlt serous menta d1sor ers, 
alcoholism, or drug addiction. 

' 

Safeguard inJividual rights. 

Provide .£_ontinuity of care for persons with 
serious mental disorders, alcoholism, or drug 
addiction. 

Encouruge the full use of all existing agencies, 
professional personnel, and public funds to 
prevent duplication of services and unnecessary 
expenditures. 

Encouraye, whenever appropriate, that services 
be erov, ded with in the community. 

IV. Procedure 

-

A. Emergency Procedure 

1. Criteria: 

a. Mentally ill, alcoholic, drug addict 
b. Serious risk of harm 
c. of such an immediate nature that con­

siderations of safet~ do not allow 
pre 1 im 1. na ty in t,ervent ion of the Court 

2. Who may initiate emergency commitment 

a. peace officer 
b. physician 
c. psychiatriAt 
d. clinical psychologist 
e. mental health professional 

(1) licensed psychologist with at lenst a 
Master's Degree 

(2) social worker with Master's Degree 
(3) registered nurse with Master's Degree 

in psychiatric and mental health nursing 
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(4) registered nurse with minimum of two 
years of supervised psychiatric clinical 
experience 

(5) licensed addiction counselor 
Petitioner may request magistrate to order 
emergency commitment. 

3. Taken into custody 

a) Person conveying respondent to a facility 
must complete application for evaluation: and 

b) Shall deliver a detailea written report from 
person who initiated detention which report 
shall state circumstances under which person 
taken into custody 

c} Report must allege in detail the overt act 
which constituted basis for belief that 
emergency detention was required. 
(i. e mentally ill and serious risk of 
harm). 

4. Immediate examination within 24 hours of admission 
is required and 

a} person shall be released if examination 
reveals that he or she does not meet 
emergency commitment standards1 or 

b) a petition shall be filed with court 
of the county of the person's residence 
or court which directed immediate 
detention. 

s. Notice statement of rights must be given to 
respondent. 

6. Preliminary treatment hearing must be held within 
72 hours, exclusiv~ of weekends and holidays, 
unless 
a) person released 
b) person voluntarily admits self 
c) person requests or agrees to extension 

of time 

7. Preliminary treatment hearing establishes whether 
there is probable cause to believe that the person 
is a person requiring treatment and that immediate 
treatment is required. 

a. Involuntary treatmant hearing is held 14 days 
after preliminary treatment h~~ring. 

a) 
b) 

criteria for ~ommitment must be established 
alternative treatment must be considered and 
specifically found to be inappropriate before 
hospitalization as required. 
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Treatment pending hearinq(s) 

B. Commitment proceedings begun by petition 

1. Anyone over the age of 18 may file petition 

2. Petition must state sp~cific ovPrt acts or 
~ehavior of respondent as baais for belief that 
treatment ts required 

3. Notice is given to respondent and nearest 
relative, guardian or friend 

4 .. Court directs outreach worker to investigate 
and evaluate the specific facts alleged in 
petitior 

5. Unless examined bi expert examiner within 45 days 
of petition court shall order an examination 

6. Respondent entitled to legal representation 

7. Respondent has the right to refuse medication 
and other for.-ms of treatment before preliminary 
and treatment hearing 

a) 

b) 

medication may be given if needed to prevent 
bodily harm or imminent deterioration of 
patient's condition, how~ver 

a 11 med i ca t ion must be d i s con t i r, u e d no 1 ate r 
than 24 hours before the hearing if so 
requested by patient and if treating 
physician agrees. 

8, Treatment hearing held within 72 hours of receipt 
of phynician 1 s report to the court 

a) criteria for commitment: 

(1) severely mentally ill, alcoholic or 
drug addict 

(2) serious risk of harm 

b) Least restrictive form of treatment must be 
ordered unless hospitalization is only viable 
treatment p~ogram 

c. Patient's Rightc and Right to Treatment 

1. A p~tient ahall havu a right: 

a) to least restrictive condition~ necessary 
to achieve purposes of tr~atment 

' ,I ·, 
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b) to he fr~e from unnecessary restraint 
and isolation 

c) to be free from unnecessary medication 

d) not to be subjected to experimental research 
without express and informed written consent 

e) not to be subjected to•phychosurgery, 
eletroconvolsive treatment, or aversive 
reinforcement conditioning without express 
and informed written consent 

2. Limitations and restrictions of right~ listed 
above may be ordered by treating physician 
if in his or her medical judgment to do so 
would be ·in the best interests of the patient 
and a written order specifying the restriction 
is signed by the treating physician, and attached 
to patient's chart and the order is reviewad 
every 14 days 

3. Physicians shall be able to treat a patient with 
medication or a less restrictive alternative, if, 
in his opinion, these treatments are necessary to: 

a) prevent bodily injury to patient or others: 
or 

b) prevent imminent deterioration of patient•s 
physical or mental cundition. 



Civil CommitmP.nt Revision r.ommitcP.~ 
Feb~uary 20, 1988 

SUMMARY OF ISSUES SUBMITTED BY COMMITTEE MEMBEP.S 

1. Standard of Commitment 25-03.1-02(11) 

2. 

3. 

a. Lesser standard L0r outpatient treatment 
(ATO) 

b. Different standard for tr~atment of chronic 
or recidivist alcoholic 

c. Different standard or reinstatement of 
convalescent leave provisl~n allowing 
return of ATO to state hospital 

d. Clarify that guardian may admit ward 
regardless of whether minor 

e. Substitute need for treatment in lieu of 
need fur hospitalization as standard for 
person requiring treatment 

time Frame for Hearings 
a. Increase time for preliminary hearing from 

72 hours to 5 days 
b. Increase time for treatment hearing from 14 

days to 21 days 

Screening and Filing Petition - Involvement of State's 
Attorney 

a. Repl~ce Clerk and Judge review with screening 
function performed by State's Attorney 

b. Require State's Attorney to represent petitioner 
at all stages including preliminary (emergency) 
hearing 

4. Alcoholism 
a. Provide for consistent periods of commitment 

particularly continuing treatment crdet of 
90 days (not only 30 days) 

b. Allow indefinite treatment of chronic or 
recidivist alcoholic 

c. Voluntary admission standards for detoxification 

s. Burden of Proof - Reduce to 1 Hearing 
a. Is probable cause suffi~ient burden of proof at 

emetgency hearing where majority of respondents 
are released prior to treatment hearing 

b. Should emergency and treatment hearing be 
telescoped into one hearing. 

6. Outreach Workers 
a. Delete as unnecessary step 



Civil Commitm~nt Revlsion Committt?'? 
February 20, 1988 

7. Respondents attendance at Hearings 
a, Allow hearing to be moved to Stutsman County 

or County where respondent hospitalized if 
expert examiner determines travel would be 
detrimental to respondent 

b. Provide unconditional right to hearing for 
continuing tre~tment 

c. Allow expert exarriiner's t 1lstimony by phone 

B. Transport~tion Costs: 
a. Clarity who pays -- when (including if 

voluntary patient walks away) 

9. Authort~ation to Administer Medication 
a. Clarify hospital's authority to medicate 

under treatment order 
OR 

b. Require specific finding that medication 
necessary and include authorization in 
disposition (order) 

10. Transfer o·f Pat i en ts 
a. Provide one procedure to transfer patient 

to another treatment facility 

11. Patients Right of Access to Their Files 
a. Clarify right of patient to review their files 

12. Limit Liability of Physcotherapists 
a. Limit liabi1ity for failure to warn of patient's 

violent behavior 
b. Allow physcotherapists to release information 

from patient file if emergency exists where 
patient likely to injure others 

13. Review use of limited guardianships as tool to avnid 
repeated commitment petitions. 

14. ~eview dual commitment useage: simultaneous commitment to 
private provider and state hospital. 

15. Review role of licensed addiction counselor as expert 
examiner to clarify examination may be physical and mental. 

16. kedefine "alcoholic individual" to pr.ovide objective 
standard which reflects current diagnostic criteria. 

17. Clarify procedures for out of state ano :, tr~nsfers. 

18. Address the problems associated with tribal court 
commitments. 



PROPOSED AMENDMENTS TO SENATE BILL 2389 

Proposed by: Wendy P. Schu1z, Stutsman County State's Attorney 
Owen K. Mehrer, Stark County State's Attorney 

Page l, line 5, delete "11-16-06 11 

Page 1, delete lines 14 through 16 

Page 1, line 14 1 add 

"Represent the state in c~ vi l commitment proceedings unde~ 
chapter 25-03. l as may be regui red by law. 11 

Page 1, delete lines 17 through 22 

Page 2, delete lines 1 through 19 

Page 8, line 12, delete "~pplication to state's Rttornev" 

Page. 8 1 line 13, remove the overstrike over "Pt-eeeeeliftfll'e-fet'-tke 
iftve±l:t!'\tary-'-t"eatme!'lt:-e£-aft-tt'\eiv!i:aaa¼.-lf.ay-!.,e" 

Page 8, line 14, remove the overstrike over 11 eel'M\et'\eeel-i,y-e.r1.y 11
, 

delete 11 bJ.J.Y.", and remove the overstrike over "l,y- £¼¼!!'\,- a 
Wt"i !.tet'\" 

Page 8, line 15, remove the overstrike over "i,ett!ierl-w!l:tk-tl\e 
elettk- e£- eeat"t", and delete "shall p!.:'eaent the information 
nec't.oeary £or" 

Page 8, delete line 16 

Page 8, line 17, delete "attorney" 

Page 8, line 18, remc,ve the overstrike over "ele~k-ei-eea~t'', and 
delete "state's attorney" 

Page 9, deleta lines 7 through 14 

Page 9, line 7, add 

"The clerk of court may request the state's attorney tQ 
review the completed petition pri<">l" to submi es ion to th~ 
court," 

Page 10, line 17, remove the overstt:j ke over 11 '£:ke-Ma1,etrate 11
1 

add "may", and remove the overstrike over "tU:t-eet-tke-e!l:tyt 
ee\:f.ftty,- -&l.'-eli s~r:let-Men,a~ 11 

Page 10, remove the ovoretrike ov~r lines 18 through 29 

Page lJ, line 26, remove the overstrike over "anei-tke" 



Page 13, line 27, remove the overstrike over tt~ee~i~e-ef-t~e 
e~t~eaek-we•kerel-iavee~ifa~ieatt 

~enwnber accordingly 



PROPOSED AMENDMENTS TO SENATE BitL 2389 

Proposed byi Wendy P. Schulz, Stutsman County State's Attorney 
Owen K. Mehrer, Stark County State's Attorne1 

Fage 17, line 1, remove the overstrike over "d\:lr!i:P\1-tkie-~er~ed; 
tke-ee\:lrt-el.'-tl-le-ee\:l!'lty-ee\:lrt-d~-a" 

Page 17, line 2, remove the overstrike over "eli£fel'eP\'--ee'l:l)'\!.y-t)'\ 
wktek-~he-,~er,ePlcle!'lt-ie-)'reeeft~±Y-leeate~" 

Page 17, line 3, remove the overstrike over ''tAaJir!"le-'-kat" 

Page 17, line 4, remove the o,,erstrike '.")Ver "tiu,.~ 11 

Page 17, line 6, remove overstrike over ''~he-ee~l't-fflay-wi~heat-e 
hear!i:,uJ" 

Page 17, remove the overstrike over line 7 

Page 17, line 8, remove the overstrike over ''ie-)'reee~~!y-!eeated 
ffiay-w!i:~h-&--l'leartf'\eJ";-ar,e-eaeet!iff, and delete "the department" 

page 17, delete lines 9 through 13 

Page 17, line 14, delete "application L. filed, Based", delete 
overstrike over "tteeel'e.", and delete "evidez;1.Qe pre~ented at" 

Page 17, line 15, d~lete "hearing" 

Page 18, remove overstrike over lines 1 through 12 

Renumber accordingly 
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February 1, 1989 

The Hon. Jerry Meyer, Chairperson 
Senate J116.iciary Committee 
North Dakota State Senate 
State Capitol 
Bismarck, ND 58505 

Re: Senate Bill 2389 (Heard iri. Judiciary committee on 
January 31, 1989). 

Dear Senator Meyer: 

I ragret that a protracted hearing in this court result~d in 
my being unable to be present for the hearing regarding the 
above bill. 

I strongly favor the improvements this bill rlpresents to 
the Nor:-th Dakota Civil Commitment Statute. I hope it will 
receive favorable consideration by the Judiciary Committee. 

The changes proposed to NDCC Chapter 25-03.1 in the 
definition section defining "chemically dependent person" 
and "person requiring treatment' represent needed 
refinements and clartfication of the definitions consistent 
with current thinking in the psychiatric and chemical 
dependency areas. 

secondly, the enhanced role of the stat~'s attorney's office 
with re~ard to the proc~ssing of these cases is a much 
needed improvement. Pre~ently, with the state's attorney's 
office uninvolved until the point of a treatment hearing. 
the participants in these proceedings are sometimes confused 
by the role of the Court. The informality which the law 
originally contemplated by having petitioners proceed 
directly to the Court land to the Judge)~t~ the point they 
were needing information and trying to make a decision about 
whether or not to p.t"oceed with a commitment has been an 
awkward process. The conduct of the prelimina::y hearing 
without an advocate for the petitioner being present in 
court to present evidence is inconsistent with soun~ legal 
procedure in these cases. 



--
Re: Senate Bill 2389 
Page Two 

I believe the proposed revisions will result in smoother 
processing of the cases while at the same time representing 
needed protections for those needing treatment. 

Thank you for your consideration. 

sincerely, 
• 

Burt L. Riskedahl 
Burleigh county Judge 

BtR:sf 

I, I 



90701,0101 Prepared by the Department of Human Services 
February 6, 1989 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2389 

Pagel, line 5, remove "11-16-06," 

Page 1, remov~ lines 17 through 22 

Page 2, remove lines l through 19 

Page 8, line 13, after 11 treatment .. insert 11
- Investigation b.,l 

gualified mental health professiona~" 

Page 9, line 8, replace 11 cause an investigation of the irrounds on 
which the petition is based" with 11 direct a gualif ie.d ment~l. 
health prof~sional as designated by the regional human service 
~er to investigate and evaluate the specific facts alle~d by 
the applicant, The investigation must be completed as promptly 
as possible ~nd include obs~rvc:1.tion_s of and conver,~ation wit.,h 
the respondent, unless the respondent cannot be found or refuses 
to meet with the mental health professional, A wri~ten report of 
the resul~s of the invest tgation must be delive~d to the state's. 
attorney. Copi.!l!-2 of the :eport must be made ava1 lab le upon 
request to the r~§Fondent, the respondent's c~,el, and allY, 
expert ex¥.n_iner conducting an exami.Mtion under ~tion 
25-03,1-11" 

Page 9, line 19, ov~rstrike ''-Investigation" 

Page 26, line 9, replace "must" with "mat' 

Renumber accordingly 



• 

PROPOSED AMENDMENTS TO ENGROSSED SB 2389 

Page 8, line 13, replace 11 stat13 1 s c:tttorney 11 with "clerk of 
court" 

Page 8, line 20, replace "state's attorney" with "clerk of 
court" 

Page 8, line 22, after "25-03.1-11." insert "'rhe clerk of 
court or the petitioner may request the state's attorney 
to review the completed petition prior to submission to 
the court." and remove "'l'he 11 

Page 8, remove lines 23 through 28 

Page 13, line 14, remove the overstrike over "t"e~t!:l:t~-or-tfte 
ot:2t i.-~ael,-we~~e t" s J.- -i- l'IVes t :t~a t ±ol'I" 

Re11umbcr accordingly 

I / 



TO: 

FROM: 

RE: 

RESPONSE OF MHA TO CONCERNS RAISEP BY STATES• ATTORNEYS 
RELATING TO SENATE BILL NO. 2389 

• 

House Judiciary Committee 

Sharon A. Gallagher, MHA 

Engrossed Senate Bill No. ✓.389 

At the hearing on s.n. 2389 relating to th~ state's commitment 
law, the states• attorneys presented two sets of amendments and 
r~~~ed several concerns. The issues are identified as follows: 

1. Role of states' attorneys Lelating to: 
a. preparation and filing of commitment petition 
b. representation of petitioner at all hearings 

2. Whether a conflict of interest prevents the states
1 

attorneys from fulfilling the role proposed under 
Senate Bill 238~. 

3. Whether a hearing is required before a person committed 
under an "alternative treatment order" (ATO) can be 
hospitalized for an alleged failur~ to comply with such 
,t\ TO w i t ho u ~ a h ea r i n g • 

4. Whether the states' attorneyn should be included in the 
section granting limitation from liability under the 
act. 

The Senate Judiciary Committee heard many of these same concerns 
of the states' attorneys and determined that the real issue being 
raised was one of increased workload. The first two issues 
relating to the filing of the petition and representation at the 
hearings, and the conflict of interest disguise the real concern 
relating to the increased workload. 

ROLE OF STATES' ATTORNEYS ANO CONfLICT OF ISSUE 

Of note is that the representatives of the states• attorneys, at 
the hearing, agreed that they would appear and represent the 
state at al~ hearinas conducted under this act. However, on the 
issue of assisting the petitioner to comrlete the petition and 
determining whether probable cause exists to file the petition, 
the states• attorneys assert that a conf~ict of interest exists. 
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If a true conflict of interest existed it would provent the 
states' att~rneys not only from determinir.o whethPr a petition 
should be f~ll''l hut also prC>vont them from r0pr,·•r;0::tin1 tht? st;;..,te 
at th7 hear1n~. Further, th" st~tcs' attorneys fr.rJm thP. larger 
count1as are presently represent1nq tt1c stat~ at th~~~ hearinqs 
and we have not heard from the counties that thiB has n@cessit~­
ted an increased budaet for outside counsel. 

The truth is tht,t leqally, ther..- is no conflict: of intr~rest for 
the states' attorneys. In both thP. civil co~mitment proceP.dinas 
and criminal proceedings thP. client of the ntat1?'n att1Jtney is· 
the public. The interest~ of thf? public- in rP.a1Ji rinn a pen;on to 
receive treatment and to hold that same person account~ble for a 
criminal act are compatible. 

A person may be J respondent in a civil c0mmit~~nt rrc~~~ding and 
a defendant in a criminal proceeding. What the RtJt~s• 3ttorneys 
may have been alluding to is the potential that th~ d~fendant may 
raise an insanity defense in th1-1 criminal proceeding. However, 
the test for the insanity defense is entirely different from the 
t~st for commitment. 

The standard for lack of criminal responsibility is set out in 
S12.l-04.l-Ol which reads as follows: 

"The individual lacks substantial capacity to comprehend 
the harmful nature or consequences of the conduct, or the 
conduct is the result of a loss or serious distortion of the 
individual's capacity to recognize t"eality; t1nd 
It is an essential e1ement of the crime charqed that the 
individual act willfully." 

The standard for civil commitrrient is that the person "suffers 
from a m~ntal illness and there is a reasonable rxµcctation that 
if the person is not treltAd there exists a serious risk of harm 
to t h a t p e r son , o t h e r s , o t· p rope r t y 11 

• An i n d i v i d u a 1 m a y s u f f e r 
from b mental illn~ss and meet the definition of a person 
req11iring treatment and still possess the capacity to comprehend 
the harmful nature or consequences of his or her con~uct, 

Although there may be instances where a particular. judge voluntar­
ily recuses himself from hearing a criminal matter involving a 
respondent in a civil commitment matter, the co~o of professional 
responsibility does not require it. Just lAst week in Morton 
County, the states' attorneys office completed handling a 
criminal charge of terrorizing related to an individual who had 
also been committed for treatment. The event which led to the 
emergency commitment oC the person ancl the filing of the criminal 
charges was identical. The state's ~ttorney offico represented 
the state at th, treatment hearing and the state at the criminal 
proceedings. T ,. same jµdge presided over both the commitment 
and criminal prvceeding~. 

There ~re always unique circumstances where a ~tates' attorney 
believes that representation in both i~stances is not preferable. 
The law presently allo~s the state's attorney to request assist­
ance from the attorney qeneral's office. t spoke to Rruc~ Quick, 



0f th~ Attorney Gen()r~1l'i:; Office tibout this i:1c~u•• ,1nci hr: ,:sqr,1,~:~ 
that the confl i.ct of interest argumP.nt is sp1:11:ic, 0rn and hid~s thr, 
re a l i s sue of i n creased wo r kl o ad • F' u rt he r , th at th e a t t 0 r n e y · 
qeneral's office would alwJys grant the r0quest f0r Jssistanc~ in 
those unique circumstances thus eliminating thA ne0d for 
Jdditional expenditures on the part of the counties. 

DUE PROcrss REQUIREMENT OF HEARING ON REVOCA'rION OF ATO 

Attached is an article that reviews the court rlecisions relating 
to the nue process rights to a hP.arinq h0forc a rP.rson may have a 
conditional release from the hospital revoked, This iRsue is not 
e x a c t l y on po i n t bu t i G so s i m i 1 a r t. h ci t i t s ho u l n ,1 s r; i s t t h e 
committoe in understanrlinq the principl~R involvPrl in section 
25-03.1-21. 

The North Dakota SupremP. Court has r~coqniz~d that p rsons 
subject to civil commitment has recognized that respondents have 
substantial due procPss rights which must be protected in 
determining the need for treatment and the appropriate placement, 
See In the Interest 0f Goodwin, 366 N.W.2d 809 (ND 1985) wher~in 
the Court stated as fo.llows: 

ttpast lax practices in mental h~alth commitments in this 
country, and current wldeApread concerns about abuse of 
mental health commitmentG nr.ound the world mdke thG lssu~ 
tendere~ o~ this appeal J substantial and qr~v0 one. The 
stark fact is that incarceration in a barred hospital, for a 
person who does not require 1t for his own protection from 
sqrious harm or the protection of snciety fr.om serious hnrm, 
is no different than incarceration in a barred jail. The 
riqhts of an iridivirlual in a mP.ntJl h~alth commitment 
pt~ceecling are not guarded by the carefully rlesignerl and 
protective procedures of our criminal rul~s, or by the same 
heiahtened burden of proof required in criminal proceedings, 
but the results can be th~ same if commitment procQdures are 
abused. Therefore, we shottld be cautious not to overlook 
othi?r fund,;imental riqhts in th2se rrocei:idings ·iotwithstand­
ing that our State has r~cently adopted good and thouqhtful 
procedures for mental health commitments.tt 366 N.W.2d 809, 
at 811-813 (ND 19A5) 

In it decision of In the Interest of Palmet", 366 N.W.2d 401, at 
402, the North Dakota Supreme Court !;tateo ·ao fol lows: 

"A patient has a right to the least restrictive conditions 
necessary for ~ffective treatmP.nt. NDCC 25-03.1-40(2). 
Und~r §25-03,1-21 the trial court must review a report •• , 
assessing the availability and appropriateness or treatme~t 
rroqrams other than hospitalization. In applyinq this 
section the trial court must rnake a twofold inquiry: (1) 
whether or not a treatment program other than hospitaliza­
tion is ad~quate to m~et an individual•s treatment needs, 
and (2) whether or not an alternative treatment program is 
sufficient to pr~vent harm 0r injuries which an individual 
may inflict upon himsP.lf o~ others,, •• In m~kinq its 
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ciPL"ision tlw ~r·L1I r·nt1rt·. 1111::,t ,ipt:,,rrninr• h/ ,:Jn:1r Hid 
con v i n c i n q e v id,~ n c ~ that a 1 t P. r n at i v ''! t re il t: rr 1J n t: i ~; n O t 
adequate and sufficient to prevr:,nt har.m 0r injurir.-.:: which an 
individual may inflict upon himself nr 0th~r~~." 

nccause the court. i:j rcquir,:,,i tn m,1k0 ,J 0pr:•cific findin1.:3 thc'.lt ,rn 
alternative treatmQnt placement will not arlequately ~ddress the 
person's treatment needs, the system would be denying tho 
individual his- due process rights if it wr.:r.i-? allowed to "revoke" 
t.he -3lternative treatment order and place the individual in the 
hospital without the right to a hearing. 

Wendy Schulz, in her testimony t:o th~ cnmmittt;>r.> urciinq that this 
hearinq not bo requir~r'l, justifiorl that poc;iti .. rn with "the enrl 
justifies the mean[, 11 aroument. Pot·tunately, fi:ir t.b,)SI:' whc ar1: 
the subject of commitmt1nt oroers, such an arqum,~nt ·.d 11 not 
withstand a constitutionill nor stcit.utor'/ r,~vi0•.,1. 't'h,! !,t,1t:.1? 

c a n n o t <l e p r i v e s o m e o n ~ o f t h ~ i r c o n .s t i t. u t i () n 21 l r i ,, 11 ~. s ::; i rr. p l '/ 
because it: is convenient or "it worl(s". 

Purthc-r, s,he suqqested that the necessity of the hc.;irinq would 
prevent the state from intervening prior to the h~aring if an 
t:'ll'lfH'gency situation prrrnPntflci itself. ~2<;-0.1,1-21 ripr-•cifically 
provides that if a police officer or mental health professional 
believes that a pl?rson is not complying with the altt?rnative 
treatment order and that "considerations of time and safety do 
~ot allow intervention by a court, the designated mental health 
prpfessional may cnuse the respondent to be taken into custody 
and detained at a treatment facility" pP.ni4inq thi::- h1?nrin<1. 
1' tl e re (' o r 4:' the l aw a 1 re a ci y prov id e s s u f f i c i e n t pro t e ct i on s f :H· ~ h I'.? 

rub 1 i c i n t h e <, v ,... n t t'=l p 0 r s 0 n <" n ., n u 1 t ,:, r n a t i v '-' t r 0 ,1 ~ rn r: n t. 'J rd P. r 
presents a 0JnJer to himself 0r ntherA. 

LIMITATION OF LIA8ILITY 

The states' attorneys requested, that in the event they were 
require~ by the lAw to screen the petitions, thAt they be 
included unner the provisions of ~'25-03.1-42 to protect: them from 
liability when 1n good faith they Aercise professional judgment 
in fulfilling an obligation or discretionary responsibility under 
the act. I aqree that this is a good and sound sllqges'.~d 
amendment and believe that the task force would support this 
~mend~~nt. Therefore I to~ would recommend that ~he engrossev 
bill be amended as follows: 

Paqe 26, line 26, after 11 facility," insert "state's 
attprney, 

One final note. The amendments proposed by the states' attorneys 
nre drafted to amend thP. bill as originally printed. Several of 
the amendments that they sug~ested werP. incorporatP.d by the 
Senate. !f the committee dP.sires to dP.al with ~ny of the 
proposeo amendments by the states' attorneys the nmP.ndments would 
ne~d to be closely reviewed with the engrossed bill. ~eith 
Wolberq, was the attorney who staffed our task force, and would 



be mor1\ than willing in ,3SRistlnq r.h0 e,1mrnittJ,r. dr·11t ,-,nd rr!•Ji,~·-1o1 
any amer~dmer.ts. Frankly, the bill is so int:errcl.JtP.d tn,Jt any 
proposed amen~ments must be revi~wed ~arqfully to assur~ that th~ 
1aw is consistent through011t • 
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rtnrch 1, 11~3", 

MENTAL HEALTH AND EMERGENCY COMMITMENT HEARIN~S 
HELD IN COUNTY COURTS DURING 1987 

Source: 1987 Annual ReP,orr. of thq North Oakola Jut1ici;Jl system 

Adams 9 
Barnes 26 
Benson 6 
Billings 0 
Bottineau 18 
Bowman 0 
Burke 9 
Burleigh 115 
Cass 287 
Cavalier 3 
Dickey 3 
Divide 3 
Dunn O 
F.ddy 2 
Emmons 2 
Foster 1 
Golden Valley 9 
Grand Forks 81 
Grant O 
Griggs S 
Hettinger 2 
Kid~er O 
LaMoure 2 
rJ0gan 1 
McHenry 6 
McIntosh 3 
McKenzie 15 

McLean 
Mercer 
Mor-ton 
Mount~ail 
Nelson 
01 iv~r 
Pl?mb i na 
Pi8t'C'! 
Rams c'/ 
H<lnsorn 
Renvillf) 
Richland 
Ro 1 ,_, t t '.:' 
Sa raei1t 
Sheridan 
Sioux 
SlopP. 
Stark 
Steel'? 
Stutsman 
Townf:!r 
Traill 
Walsh 
Ward 
W~lls 
W i 11 i ams 

TOTAL: 

10 
18 
55 

7 
l 
2 

1 1 
10 
23 
14 

2 C) 

10 
1 
1 
0 
0 

41 
2 

226 
5 

l 1 
30 

123 
13 
69 

1,327 

The counties of Burleigh (115), Cass (287), Grano Porks (81), 
Morton (55), Richland (29), Stark (41), Stutsman (226) and Ward 
(123) accounted for 957 of the 1,327 ~ental health and emergency 
commitment hearings held in 1987 or 72% of the total hqarinq6, 
It was the task force's understa~din~ that thP. state's attorney~ 
in thesP. countief; have been repr1?s0nting the petitioner at the 
~reliminary hearings. 

Twenty-one of the counties had 10 c:,r more hearings in 1987 and 
those 21 counties accounted for 1,219 out of the 1,327 hearings 
or 92% of the total. In addition to the eight counties listed 
above the other thirteen counties in this br~akdown are Barnes, 
McKenzie, McLean, Mercer, Pembina, Pierce, Ramsey, Ransom, 
Rolette, Traill, Walsh, Wells and Williams. 

-1-
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lfcus Judici~t"/ 
P.nrJ r0:-; :;,:,rJ s. R. 2 3 cVi 
Mat:ch 8, l'~8<J 

1989 RF:VISION OF MF:NT/\IJ fl8ALTH COMMITMf:NT LAW 

S.B. 2389 which revises the m~nta! health commit~ont Jaw is the 
result of a joint project of the Department of Human Services and 
the North Dakctta Mental Health Association. A committee of 
p~rsons representing all partP> of the system mP.t ~uring 1988 to 
r0view the proceJure and recommend ct1anyes which would streamline 
the process without SaL·rif icinl.l thP. ricJhts of pe!:"sons who ar€ 
Jubjects of a commitment petition. 

The following persons served on the Commitment Law Revision Task 
Poree: 

,1urlqe Haroln Hers(;'th, Stut~rn.:in County r.0urt 
Judge Bert Rickc~ahl, Burleigh County Court 
, J u d q e N i 1 l i rl m Mc Le 1) n , Mc 1' ~ n 7. i 0 C nu n t y Co u r t-. 
Dr. Arnold l<udrmas, Surerint•?ndi:?nt State Hospital 
Dr. Richarrl Sta<lter, UND School of Medicine Fargo 
~ene Hysjulien, Associate DirPctor, Voe R~hab 
Rolf Storsteen, Director, South Central H.s.c. 
Hon Rowe, Archway Pamily Ser.vices, Bism,1rck 
Mark Hanlon, fleartvi,:_:,w F'0unnat i.rJn, Manc:1an 
Edwin W.F'. Dyer III, Attorn,:,y, Bismarck 
Wendy Sc~ulz, Stutsman County State's Attorney 
John Fox, Assistant Attorn~y G~n~ral, Jam~stown 
Bob Harvey, Burleigh County Sheriff 
Sr3m Ismir, Director, Mrntal Health S1?rvices, tJHS 
John Allen, Director, Division of Alcoholism & 

Druq Abuse OHS . 
8rli Falk, Mental Health Association 
Rose Huhn, M~nt,1 Health Association 
Nancy Keating, Mental Health Associ~tion 
Sharon Gallagher, Mental H~alth Association 
~eith Wolb~rg, Attorney, Task Force Staff 

The members of the task fore~ vnte~ on each proposed amendment, 
~nd while not each change was unanimously approved, each change 
does rPflect the wishes of the majority 0f the task forcl?. S.B. 
2389 contains the followinq proc~dural changes: 

1 • R ,=, c, u i r e € t h P. S t A t P. ' s A t r. o r r, n. y .c; t o Yr~ r> r ~ s ~ n t t h P. p ~ t t t i (') n ~ r 
in all staqes of the mental health commitment proceedings. 
P~tltions are to be screened and filed by the State's Attorney 
who may cause investigations to be conducteri into the underlying 
facts of the petition. The investigations will be conduct~d by 
qualifi~d mental hP.alth professionnls n~si~nat~d by the regional 
human sP.rvice centers. 

2. n~flnes ttchemical ~epen~ancytt and GUbBtitutos chemic~! 
deper ency for alcoholism and ~rug addiction throughout the bill. 
Tho d finition is proposed to refl~ct the current diagnostic 
m~tho<.Js in the andiction fiel<l and in ~<>r>P.~ that it would t.•ure 
the present dissatisfaction with thA v~~u~ness of the ~!coholi~m 
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and drug addiction definitions. 

u,,u Ill~ J 1Jd i c i a r:, 
f.nqr~~r,r:~ s.o. 2389 
r~arch r1, 1989 

3. Amends the delinition of ''Peri:;on Requirinq Tt"eatment" by 
~ubstituting the word "trPate~u f~r "ho~pitaliz~~". Many 0f the 
judges beliPved that it was necessary to ~etermine that a person 
needed hospitalization in order to be committed. It was the 
original inten"t of the law to niscourc1<)t' hospitalization unle~s 
necessary and this 0ne mispl~ced word has created an undu~ burden 
on the petitioner who is merely requesting that the person be 
required to undergo treatment which coulrl includ~ outpatient 
treatment. 

4. Amends the df.'finition of ''Person R1~1qtiiri.ng '!'r1?atm,~nt 11 to add 
a new commitment criteria relating to the "suhstnntial deterior­
at~on in mentnl health which woul~ pr~diccahly r~sult ln danger­
ousness to that p~rson, others, or pr0perty, based upon acts, 
t.hteatst c1r patterns in the person's tre~tmr~nt history, current 
condition and other relP.vi=int. ftir.t.ori=;". 'T'hir, suh~P.ction is •Ji1;w0n 
by the n1enta1 hec'llth professionals as necessary to allow earlier 
intervention without the nee<i for the p0rson to totally ileterior­
~te before treatment can be or~ererl. 

S. Deletes the outreach worker's report and thP. role of the 
clerk of court in assistinq the pPtition~r in filling out the 
petition. The added role of the statP.'t, ;,ittorney makes these 
rolt:?s unnecessary. The juCTges are st tong uovocates of ti,,:, 
removal of the role of the cl~rk and jurlq8 in reviewing the 
p,.:"tition because the petitioners who ar,? now unr0presented tend 
to view the judae and clRrk ~s their a~vncat~s. 

6. Exten<ls the time for hearinqs on a voluntary patient from 
"five days e)(clusive of weekends and ho.licL:iys" to s,:iven days. 
Bxtends the time for the preliminary hearing following an 
emergency commitmP.nt from 11 72 hours exclusive of weekends and 
hl.tl idays 11 to seven days without count inc;:1 the weekends and 
holidays. It was the task force's belief that presently there 
is not sufficient time fclr the respondent's attorney to prepr1re 
for the hearing nor to request an independent examination. The 
actual extension in reality is two days, The treatment hearing 
must be held within 14 clays of thP. receipt of the expert exam~ 
iner•s report and weekends and holidays are counted within that 
time. 

7. Allows the pr~liminary a11d treatment hearing to be held at 
the same t it11e without 1~ait inct f,:,r. thP. int~rvening time to pas$ i E 
the responc"',·nt requei:,ts that the hearings he combined. This 
pr~vision to telescope the two heerings would be particularly 
helpfu~ in cases where commitment is souqht for treatment of 
chemical dependency, 

a. Clarif.ies that the appointment of thP. couns~l must hP. made 
within 24 hours of the time that a petition is filed with the 
court. As the law was written counsel was to be appointed within 
72 hours of service or 24 hours of hospitalization, h~wever this 
could not he accompl iAhed because the court which makes tht:i 
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appointment would have no knowledge of the existence of a 
petition until it is file<l. 

9. Clarifies the procedure to deal with noncompliance of an 
alternative treatment order. During the last legislative session 
the law was amended to allow the modification of an ATO without a 
hearing. The·task fo~ce believes thut due process requires a 
hearing in order to review the reasons for noncompliance and that 
this is particulnrly important when the possibility of ordering a 
more restrictive form of treatment exists. The section as 
~mended would authorize the filing of a reque~t to modify the ATO 
and identifies the c,)urt's remedies. 

10. Provides that the supreme court in consultation with the 
DHS, county judges, state's attorney and other affected organi­
zations will prepare the forms to impl~ment this act and the DHS 
will be responsible for distribution of the forms. The forms now 
in use were developed by the Health Dep-3rtment 12 years a,Jo and 
are in need of substantial revision. In all other court proceed­
ings the supreme court, through its committees, is responsible 
for the development of the court forms. 
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SECTION BY SECTION REVIEW OF ENGROSSED S. B. 2389 

Section 1. 

Section 2. 

Section 3. 

Section 4. 

Section 5, 

Secti<'.>n 6. 

Section 7. 

Amends the section relating to the duties 0 f 
state•s attorneys requiring them to institutE 
commitment proceedinqs if there is probable 

• cause. 

Substitutes the phrase "chemical dependency" for 
the terms alcoholism and drug addiction. 

Deletes the the definiti)ns ol alcoholic 
individual and drug addict as outmoded and 
substitutes the definition of "chemically 
dependent person". 

Amends the criteria for r,ommitment by deleting the 
reference to "severe mental illness, severe 
alcoholism, or severe drug addiction" as being too 
vague and la~king objective criteria. 

Amends the criteria for commitment to provide that 
if there is a reasonable expectation that if the 
person is not treated there exists a serious 
risk of harm to that person, others, or property. 
The present criteria requires a finding that if 
the person is not hospitalized there exists~ 
eerious risk of harm. 

Adds a new definition of "serious risk of harm" to 
address the problem of the small population of 
persons who suffer from chronic mental illnesses 
where there is "substantial deterioration in 
mental health which would pri?dictably result in 
dangerousness to that person, other~ or property, 
based upon acts, threats, or patterns in the 
person's treatment history, current condition, and 
other relevant factors." 

Substitutes "chemically dependent" for alcoholic 
and dr-ug addict. 

Extends the time for a hearing on the commitment 
of a previously voluntary patient trom flve days 
excluding weekends and holidays to seven days from 
the service of the petition. 

T~chnical drafting amendment to conform to present 
style requirements. 

Deletes the role of the clerk of court in 
assisting the person ln compl~tlng the petition • 

Provides that the state's attorney shall assist 
the person in completing the petition and may 
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Section 8. 

Section 9 

Section 10. 

Sect ion 11. 
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cause an investigatio~ of the ground~ on which the 
p~tition is based. The state's attorney shall 
file the petition if lhc information provide~ 
probabl~ caus~ to belieJe that th~ responder is a 
person requin.ng treatment. Allows for dh ,·sion 
to other community resources if there are insuffi­
cient grounds for a petition and for a review of a 
clP.L•ir;~on n<)t tr, inut i tl,~-•! pror.ccnings by th,1 
district court. 

Provides that the atJte's attorney may direct a 
qual i Eien mental hea] th prnfens1onal as designz1ted 
by the regional human service cent0r to investi­
gate and evaluate the Bpecific facts alleged by an 
applicant for a petition for involuntary commit­
ment. Presently this investigation is provided by 
outreach workers from the human service centers. 

De 1 e t es t. he o u t t· et~ ch wo r k e rs i n v es t i g a t ion i n to 
the specific fncts ulleged in the petition since 
the previous amendment covers the investigation. 

Extends the following time limits within the act: 

If t.he rcsprnclent is taken into custody, c1n 
exnmination must hr:, cc;nnuctc>cl within 24 hours, 
e )( C .l u s i V C! 0 r h O 1 l d c1 y ~~ , b IJ t n O t w C P. k e n d 8 0 f t he 
custody. 

If t.he respondent is in custody, the preliminary 
hearing,· ~e must be within 7 days of the date 
taken in .. ..) custody. Pres(~ntly it is 72 hours, 
exclusive of weekends an~ holidnys, which could 
mP.an five days from dato of custr,dy. 

If the respondent is not in custody, the treatment 
hearing must be held within 7 clays of the dute the 
court received th0 expert examiner's report, but 
not to exceed 14 dnys from the ~ate the petition 
was served. Pn:.so11t ly the hearing must be held 
with 72 hours of the receipt of the expert 
examiner's rflport not to exco~d 14 days, exclusive 
of weekends and holidays. 

Allow the parties to waive the preliminary he~r.ing 
and conduct the treatment hearing within the time 
period set for the preliminary hearing. In other 
words allows for one hearing instead of two when 
the parties aqree. 

The court must appoint counsel within 24 hours, 
exclusive of weekends and holidayA, from the time 
the petition was filed. Presently the appointment 
is made within 72 hours, exclusive of weekends and 
holidays, from the time the petition was s~rved. 

) 
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Section 12. 

Ser.tion 13. 

Sect ion 14. 

Section 15. 

Section 16. 

Section 17. 

Section 10. 

lfouse Judiciary 
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Requires the state's attorney to appear and 
represent the state (petitioner) in all court 
proceedings and hearing under this chapter except 
those initiated by ~he state hospital, 

Deletes the reference to the outreach workers' 
investigation. 

Amends the reference to the 72 hour emergency 
order to the proposed seven cay emergency order. 
See Section 10 of the bill. 

Consistent with section 10 of the bill provides 
that if the respondent is not in custody the 
treatment hearing must be held within 7 days of 
the receipt of the expert examiner's report but 
noL to exeeed 14 days from the time the petition 
was s~rved. Presently it is held within 71. hours 
of the receipt of the report not to exceed 14 days 
exclusive of weekends and holidays. 

Allows the court to extend the tim0 for the 
treatment hearing for qood cause. 

If a respondent is not complying with an alterna­
tive treatment order or the ATO is not sufficient 
to prevent harm or injuries, the DHS, a representa­
tive of the treatment proqram, or the state's 
attcrney may apply to the court for a modification 
of the court's alternativ~ treatment order. 

Reinstitutes the need for a court hearing on the 
request to modify the order. The hearing must be 
held within 7 days after the application is filP.d. 

Sets out what remedies are available to the court 
if an application to modify an ATO order is filed. 

If the respondent h~s been hospitalized on an 
emergency pending a review of the request to 
modify the ATO order and after the hearing, if the 
court is not convinced of the need for the more 
restrictive treatment, the court may release the 
pP.rson from the hospital and continue the ATO 
order. 

Deletes the restrict1('1n that persons hospitali:;ed 
for the treatment of alcoholism may have the 
continuing treatment order entered only for an 
additional 30 days as opposed to the normal 90 
days fot a continuing tr~atment order. 

Deletes the words "person suffering from a mental 
illness, alcoholism, or drug addiction" and 
substitutes the phrase "an individual is a person 
requiring tre~tment.n 
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Section 19. 

So<.:t ion 20. 

S <H' t i on 2 l , 

Section 22, 

Section 23. 

Section 24. 

Section 25, 
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Consistent with sectlon 10 of the bill provide~ 
that the preliminary h~nrln0 muet hP. holo wlthln 7 
days of the date custody waa or<lerod, 

Consistent with section 10 of the bill provideB 
that the prE-liminar:y hearing muat be hold withft1 7 
d n ya Or th t' rl ,1 t t' I) f rl l' t I}. 1 ~- l C) ti r ,1 t" ",, r th {l n 7 2 
houra, axclusive of wookonoJ and holidays. 

Consistent with suction 1~ of the bill provides 
that when a parson is hospitalized under an 
emorgency procedure that the pernon must rP.ceive 
an export cnrnm within .~4 liourA of hosr,it,1ll1.ation, 
excludir1g only holiday1:. bllt not sundayu. 

Providos that if thP. inclivldu.::ll iR un~'lblo to read 
or underYtan<l the written materials which must be 
prov ide<l to him upon hosp, t.n 1 brnt ion th at every 
rensonnbl0 effort will he mado to expl~in thorn. 

SubstituteA thE) phraso "clrnrnically dependant" for 
the words alcoholic or drug addict. 

Ins~rtn the phrase "chemically dE'pondont" within 
the t r t1 n s f c r pro II is i ,::, n s to c 1 ,_:, a r 1 y i n d i c n t 0 th a t 
a 1 1 po l's on s w h o n r o i 11 v o 1 u n t :. r i 1 y corn m i t t e d m a y b e 
tr~nsferrecl to 0tber privnto ond public 
f:acilitiea. 

P.xtencls the time for D hf.rnrinq if the patient 
objects to a transfer to 7 days after notice of 
the pr.oposl:ld trc1nsft-n· is rP.ceivfJd, rather '. han 3 
days, exci.usive of weekon<is and holidays. 

SubstitutP.s the phrrisn 1'chemic:i:tl dP.pendency 11 for 
the words alcoholism or rirug addiction. 

Provides that uncler r(lqulations of the DUS, 
patient informatior. and records may be disclosed 
hut not necessarily must be disclo~ed to the 
lisr.ed categories of persons. 

P r o v i d es t h a t t h e s u p r t::t m •? co u r t i n co n s ll ! t a t i on 
with the OHS, the associations of. county judges 
anu state's attorneys, and other affected organ­
izations will be responsihle for. ~he preparation 
of the necessary and appropriate forms to enable 
compliance with this chapter. 

-4-
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TESTIMONY ON SENATE BILL 2389 

Mr, Chairman, Members of the Committee, my name is Lowell Flerumer, I am a 

Board Certified Diplomate in Clinical Social Work, licensed in the State of 

North Dakota, I am also ti"' Director of Archway family Gtin ices at St, Alexi us 

Medical Center in Biumarck and I am a member of the Board of Directors of the 

Mental Health Association ~f Korth Dakota, 

tam here representing St, Alexius Medical Center and specifically the Medical 

Center's inpatient psychiatric programs and outpatient psychotherapy program, 

namely Archway Family Servtce~, I am here to st9te that wo stron3ly support 

Senate Bill 2389, 

We believe this bill allows for roore, and roore appropriate options for committed 

individuals, Rath&r than the most often thought of option for treatment [the 

North Dakota State Hc1pital], this bill will hopefully encourage judges to look 

at other options in committing mentally ill individuals, These other options 

being commitment to local treatment facilities or local outpatient clinics, 

This bill changes the focus of commit~ent to treatment rather than to 

institutionalization, 

Rather than sending people off hundreds of miles away to the state hospital, 

hopefully, now people can remain in thtir homi commur.ities or at least near their 

home communit:iea to receive trei\tment, All of the larger communities .tn the 

state have hospitals with psychi~tric units. Also, most have outpatient mental 

health programs, Thes• facilities are well able to se,ve both the acute and 

chronic mentally ill, 

We see this bill as being a tremen~ous benefit to the mentally 111 individual and 

hia/her family. Now, not only can perhaps a l~ss restrictivE treatment be provided, 

but th~ treatment can be provided close to home. We seen treatment close to home 

•• advantaseoua over trA~lment hundred, of miles away from ho••• family, and 

after-care resources. 
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Why pull th••• people off hundreds of milew away from home to 101111 huge and 

•Y•t•rtou, institution when they can be very adequately treated tn their home 

couunt tit• 1 Further, why 1eparate these individuals from tho 1r f aa,il ,.es and 

friends, when Go often family is vitally needed in the treatment of ~•nta1 illness? 

In or near the hr.,me communitiea access to treatment both on an inpatient and ;1n 

outpatient basis is much enhanced, Further, the follow-up or after-care resources, 

which w~uld be utilized by a mentally ill individual coming out of the hospital, are 

close at hand for treatment planning and ease of implementation, 

In addition, I have heard time and time again during thiij legislative session about 

the status of the state hospital, It is very clear that the state hospital is 

grossly understaffed for the large populotian they serve, It is ~lear that the role 
of thi state hospital needs to change and the laadership of the state hospital is 

moving in that direction. The ideas l have pr~sented and this bill, with its many 

enhancements I believe go hand in hand with the changes which need to take place at 

the state hospital, 
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Prepared by the Leqi 1lative 

March 28, 1989 

BILL NO, 1 SB 2189 
- councJ l •taft SUBJECTr Civil commitment of 

mentally ill and chemically 
dependent pereone 

CREATES NDCC1 New section to 
Chapter 25-03,l 

AMENDS NDCC, Numerous sectiona 

~ILL SUMMARX 

GENERALLY, Tl-1IS BILL, 

As amended, requires the state's attorney to appear and 

repreeent the state at most hearings in civil commitment 

proceedings, The bill also extends the time within which a 

preliminary hearing must be held from three days to seven days. 

The bill also adds a subetantial deterioration in mental health 

that will predictably result in dangerousness to the criteria of a 

"person :cequiring treatment." 
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COIJN'rlf,8 CHAP'tEM 1411 I C ~:,:i ;....---·---------------------~---------

CHAPTER 149 

SENATE BILL NO, 2389 
( Senators 01 ,on, Stenehjem, J. Meyer) 

(Ropresontatlves Wentz, Schnelder, Koll)I) 

MENTALLY ILL AND CHEMICALLY DEPENDENT 
COM.MITMENT 

AN ACT to create and enact a now subseclion to $9Ction 11-16-0: and a nuw 
sect ton to chapter 25·0~, 1 of tho North Dakota C11ntur~· Coda, ralat11,g 
to duties of sttlo\ atto•neys 1n commitment proceeding~ ~nd to 
combination or preliminary and treat~•nt hearln~s; and to amend and 
reon1.1ct section~ ?5·03.l·Ol, 25·03.1·02, ~5-03.1·04, 25·03.1·06, 
25·03.J-07, 25·03.1·08, 25·03,1·09, 25·03,l·ll, 25-0J.l·IJ, l5·0J.l·l4, 
25·03.1·17, 25·03.l-18, 25·03.1·19, 25·03,1·2l. 25·03.1·22, 2S·OJ.1·25, 
25·03.1·26, 26-03.1-27, subsoc~lon 5 of soctlon 25·03.I-JO, s11ctfons 
25·03.J-34, 25"03.J-42, 25-03.1•43, and 25-03.1·46, r~~.itln•J lli cf1II 
commitmont of menl311y Ill and chemically dependont pers0ns. 

BE IT ENACTED BY THF. Ll:GJSLATIVE ASSEl.fllY OF NORTH DAKUTA: 

SECTION 1, A new subsection to :ect1on 11·16~01 of tho Nonh o.,,.ut.i 
Cuntury Codo ts horoby cr~~tod and ona~ted to ra•d as follows: 

~~ ~~! t~~\e1r~i~11 ~~~r th~n~:~ -e~~~+
0 

I' a 
25 -~~i" ! I~~ - t~~ :: 0

--~ ,~-v~l~~~~ ~-c -----··-'----'---'- _ ... J ......... __ _p_··-····--- .......... -·-·----·--······)' 
commitment fs_a..2erson~re9.llfrl~ ,reatmont_. 

SECTION Z. AMl:NQ~;ENT, Section 25·03.1-01 of the North Dakota Century 
Cude Is hereby amended and re11nactod Lo road as follows: 

25-03.1-01. Lef)fslat.lve Intent. ThE1 pl'ov1sfons of this chapttlf dl'C 

lntend~d by the lagis\atlve assembly to: 

l. Provfda p1•ompt 1n•dluatlon and 
mentll 1 d1 sorde n.., 11-h--oho·H1111tr 
dependenC}', 

2. S<1feguard individual r-11JhlL 

tn•atment of perso11~ with sor!r.ius 
u r n\'tf11 adtHl:"Mmi ~~_e_"! I c_d l 

], Provide continuity af care for persons with seriou~ mPntJI 
di sorden, a-lvoho:l-ht,N or dt-vg nmtivt-+.,n .:.h~m!_~~J dep_o!,~l.~n_cy. 

4. Encourage the full use of ~11 existing agencie\, prof11s1ll.lndl 
persoflnel, and publ fc funds to prevent duplfcdtion of s-1rvtcc1 J11d 
unnecessdry exp~ndltures. 

S. E11cot..'ra9e, whenovor Jpp,•oprlHe, thJt suv!c~s bo proYidod within 
the cornn1un tty 
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11 Prlvate trt>otm(>nt facility" m11.in~ any faclllty estdb1ist1ed 
pttnunnt t-a under chapter·s 10·19. l, 10·22, and 10·24 and I lc~nsecl 
pttrirtt1tnt hr g,£'~~-r chapter 23· l6 01· 23·17, I. 

11 Publlc trc>dtment faclllty 1
' means dlly trc•atmrnt f.1rlllt, no\ 

falliny under th!! definition of a prlvatr t•·L•.itm~nt fAcl I lty 

11 Rosr,on,1ent 11 mt!ar1s ,, JJl'no~ subject lo Pl'lltlr,r, f11,· lnvol,inta,-y 
treHml.'nt. 

11 Treatment faclllty 11 or "facll1ty 11 nipans any t,ospltal l11clud1ng Uw 
st4tc ll(lsplt11l at J,:inreH,,wri, c,r evalLidtlon and treatm..,rit fac1 11 ty 
which can provide dlroctly, or by direct arrangement with ether 
public or private a99nties, Pmergency evaluation and treatment, 
outpatient care, dnd Inpatient earl! lo pcr~ont, ~uf!('•·tng from a 
mental disorder, ,.-lc:t>ho-H1r11n or rlrun 1trltitt-t-fon c_r_,l'lll_1_ca1_ <1\!P'-'.."!J_P._~C,',' 

• SECTION 4. AMENDMENT. 5ecthir1 .'.'5-D3. l-04 of th~• 198 1 ~u11plernert tr, 
the North Dakota Co11tury C0dc, Is hr1r,:,lly amunded ~nd •·c,endCl('d t,, ,.,,,1<J ~\ 
follows: 

25·03.l·M. Volunli1ry adrr,l~slon. fin ap1illcdtio11 for ,1drr.l~sll1 r1 ll1 llH' 
Hate hospital oi- a public tre.itml'nt facility for c,bserv,Hi(,r, ,11a1J~01i,, 
care, or treatmeil as a vtiluritary 1,Hient may be made by an~ l'l"·,un 1-d1c1 '! 

mentally I l 1~ BT1 oh-ohotk-, or a druu ft-ctchct-i ~~_!'_11c_a1 lt _d~pe_r1_de_11t or whu his 
sym1itoms of such illnes\('!. An application for adm 1 Hlon as d voluntary 
pati1rnt may be made on behalf of a mir10r who Is me11tal1y 111, on 1t¼enh-cd1-c,-, 
or II dnrg IJ'd-dfot-1 chemically dependent or whCI hB symptoms of ~ulh 11 lria~se\, 
by trhl the mlnor 1 s parent or legal guardian. Th(! appl !cation may llo 
submitte'd-- to a public troJtmcnt fJc I lit\' or to tnc stdl.11 hosp I t,11. troth ea(h 
of which '"'"tt h1l'n, has the 8UlhOt'ltv to' admll Mld tt'f:'Jt the ,1p11\lcant lJpc,~ 
4dm1tt.anco, the supe·,::intendent cir the c!lrectOI'" shdl \ immedlatt:ly C1eilgr1dt(I cl 

physician, psychiatrist, cl1nlca1 p~ychologl~t. or ment.il r1ealth prof~~110,ia' 
to examine the patient, 

SECTION 5. AMENDMENT. Section 2S·O3.l·0E of the 1987 Surpleme~t t~ 
the North Dakota Century Code 1$ hereby amended and reenatled to read as 
fol 1 ows: 

2&·03.1·06, Rtuht to release on applical1on ·Exception· Judicial 
proceedings, Any person voluntarily admitted for Inpatient treatment to an) 
t~eatment facility or the state hospital shall be ora11y advi~ed ~, the right 
to release and shc111 be f.1rth~r advised In writing of lrt-s the rights undl.'r 
this chapter. A voluntary patient who requests h-i-11 -releasC' shall be 
1mrnediately released. However, If the sup11rlnteno~'nt or the director 
det'!rm1nes that the patient 1 s a person ... equiring treat1,,ent, the release may 
be postponed until judicial proceedings for involuntary trecltment have been 
held in the county where the hospital or facility i~ located. The patient 
must be served the petitio" w1th1n twenty-four hours, eKclus!ve of wee~ends 
and holidays, from the time release 1s requested, unless extended by the 
mag11trate for good cause shown. The treatment hearing shall be he1d ~ithin 

* NOTE: Section 25-03.1•04 was also amended by section 2 of House 
Bfll No, 1038, chapter 335. 
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f,¼ff lll!!! d IY h tnn:tlw:hf'J 1"rOW'lm'IN and tm-td .,...- 1 from the l Im Ii th Q Pt t 1t 1 on 
I• s,orved. 

SECTION 6. AMEt-OMENT, Section ZS•OJ, 1·07 of the North Oakot4 Ce11tury 
Code ,~ hereby amendod anq reenacttd to read as, follow&: 

2S•OJ, 1·07, Involuntary udmhs ton st.and11rd~, A person may bo 
!nvoluntarl ly admitted under th1 s cn,pter to the state hospital or c1notner 
trutment fac111ty only tr H Is determined hw that the Individual h 11 
per~on requiring treatment 1r1 d.+ine-d by 1n1ha~ ++ of •.-.:rt-ton 1¼5-~i. 

5(CT ION 7, AME~lDMENT, Soct.lon 2fi·03, l ·08 of tho 1987 Supplement to 
th11 North Dakota Century Cqde Is her~by dme11ded and roonacted to 1·ead a~ 
fol 1 ows: 

25·03.l·0B, ApP.lfcatlon to stllle's attorney or r.:italned attorne1 • 
Pell t. Ion for lnvo luntaritreatmo11t =-1n·vost.Tg'at I on bl_._g_u·iTT7fodiiieritarfio.iri:h 
e_rofoHfona_l, P-ro;;-ve-dinu11 for ttro in'"7"l-Untitry +MYa-t11n,nt of 11n ~-h--htvwl- "'"1' 
in MJ111m.m:-e-d by rmy ~!.!:t peno11 elghtoen yoars of aQe or over by tt-Hnu " 
wrHt-ffl pot-Ht-on w-tth tho dvrk of amrrt shall P}'tHent the __ fnformalion 
neceHa!J:' for the commltmont of an lndlvldual_ for lnvolun!:!!.Y treatm&nt ___ tr;, 
t}ie$tato1 s attorney ofthe county whore the respondent Is presently \ocHNI, 
orw1tfch·-1s the respondent's pl~ce of re5id(l/1C8.1. or __ t.o an_ attornel_._retalnad 
Qi_ "..hat ___ p&rson to r'Wl'.esont thoJpe_Llca_nt throug_hout tho __ r,rocoedin_g_s, fhe 
c¼ork ri emi-rt attorney siiafl H,iH thi> person In compfetlng tl,e petition, 
Th11 petition stnri-i- must be verlfl~ aff!da,vlt of the_e.J.?pJlcant and cont,iln 
auortlons thH the respondent~ tm ~ person requiring the tr1;1,,tment: the 
facts, 1n detail, that are the bHls of th.it assort.ion; the names_,_tel_JJJlhorio 
numbers1 and addresses, tf known, of any w~tne'>SB to such facts; and, If 
known:- the n □ meJ. tahi,hone -~"timber l and address of the r1earost rl)l.:ll i Vfl or 
guardian of the respondent, or, TI none, of a friend of the respondent. The 
petition may be accompanied by any of the following: 

1. A written statement supporLlng the petition from a psychiatrist, 
phy\ic1a~, or c1lnical psychologist who has personally uxamlned the 
re~pondant within ro~ty·flve days of the date of the petition. 

2. One or more supporting a. ffidav I ts otherwise cor•roborat Ing th!! 
pell t f on, 

3-.- ern-robm'lri-i-n fflTI)Tfftfft-tan obh+ntod mni rotlu,;--o-d h7 1n-tt·fov h' tho 
o-.hn-k rrf com+-, bttt on-ly wtmn 1t h rrcrt- harlb-}tt to <'rtftlfTh irttit, r,r 
wh,m he evn-s1-dtrTir tt 11ppr-oprt,rt,, tn 1111V17"h,111,mt, tho -tntonr1rt-inn 
wwHed pttntt•l'Tt to o-ttlwr .-ub-s-.rt-tt>n t or e. 
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Z6•03, 1 • 11, I nvo I unury t.roatntent. • f. 11a11I nat. I on Ro port., 1110 
rupondent ,tntH w.n bt exam I ned with In • reuonab le t 1 me by an opot·t 

11
omlntr u ordericl by the court, If the rt\pon<Jent I• taken 1 nto cuHocJy 

p,n-.,rmt to undtr the emergency treatment provi•lon$ of th!, chGpter, tho 
el<tmlnatlon ~;.;.H !!Lill be conoucted w1th1n twenty-four houn e~bi.~ .. tt . ..2.f 
holld!fu of cuitody,·· Any exp,rt examiner conductinp an oKam1nillon ))Unu~nt 
;;--undtr this ioct.lon may consult with, or requut partlc1pc1t1on in tho 
oomT'nation by, any riuallfhd mental health professional, and may Include 
with the written examination report any finding$ or observat Ions by \uch 
mental hulth profeHional. This oxamlnatlon report, and that of tho 
i ni.Jependen t ex .sm1 n1tr, 1f one h.u bun reque Hed, ,.h•H rf!.4.H be f 11 'Id with t,hc 
court, The report ffl1fH !!!.\l.H conuin: 

l. evaluations of the respondvnt 1 s physical conc.Jltlon .ind n,1:ntJl 

status, 

2. A conclusion as to whather the n;1,pondant moots tho cr1l1!rl11 of a 
person r~qulrln~ treatment, with a clear explanation of how that 

3, 

c,nclu$lon was derh,ed from tl111 ovaluatlon nqt1i-red, 

If the roport concludes that t11e rospondent meets tha cr1ter·lc1 or a 
person requl ring treatment, a 1 H,t of ava 11 ab 1 e forms of cHri and 
treatment that may servo as altornat1vos to l11voluntHY 

hospt ta 11 zat ion, 

4, The signature of the 11xam1nor who proµ1Jrod tho repurt. 

If the expert oxarn1nor conclud11s ll,at tho rosp(lnc1JJnt does not 111r.et the 
crHoria of a person roqu1 r1ng treillmllnt, tho court may w1 thoul ta~1ng ,my 
{Jthot· adc.Jitlonc1l action tor·mlnate tho procaedi11gs and dlsmls~ tho p<•t1tlo11. 
If the eApert oxam1nor ~oncludos t11at the responde11t c.Joes r:wet tho crlt!!rla 
of a person requ1 rrng tre11tmont, or r.a~,es no cone 1 us 1on thoreo11, the court 
shall set a date for a preliminary hoar1ny ilnd shall give notice of this 
hearing to tho persons deslynated In section 25-03.1-12, If the respondent 
1s 1n cu,t.ody, the prol imlnary hear1ng date must be w1th111 weouty t"" h,)ut-rt 
r,,cc-htrln of ~ms amt mrttu#Yfl .S.!Y...9.!L.Q..a_tj of tho date r11~.pondent wa\ 
taken into custody through emer9ency commitment pnt"ffl.l't'ln-t t-o 11.~cij_r· secUon 
2~-03.1·25 unless a delay or cont1nuance Is concurred 1n by the respondent or 
11nless extended by the magistrate fut· goorJ cause shown. If the p1•ellmin,1ry 
hearing is not raqulrod, the treatment hoar1ng mnH !'1.!!..~.t b11 hnld ~1Hlli11 
•evfll~ troun seven _d2Js of tho dato tl1e court rece I ved tho expert 
eum1ner 1 s report, not to exc~ed fo,irteen days, e-:-trl-utH-ntJ w,re-k.mtl11 nml 

tro-Hd1rY111 from the limo the petition wa~ served, 

SECTION 10, A new section to chapter 25·03. l of the North Oa~ota 
Century Code 1s hereby created and er~cted to read dS fol lows: 

Combination Qf _e_ro11m1nar)' and treatment hearing_s, With the cons'.lnl of 
the COUl'L .tfie parffis m~a Ive the -prelTmlnaryhearTns-·-a-rlcf'conCJuct--thii 
~~!lLb!!!l.'l.L'.~'.U..hfn .. the t 1 me per I odseCTor Tfie _pro 11 ~!.!~.!'.Y.-~ea r fn_!l ___ _ 

SECTION 11, AMEt-OMENT, Section 25-03,l·l3 of the 1987 Supp1oment to 
tho North l)akota Century Code Is hereby amended and reenacted to read as 

fo 11 ows: 

25·03.1-13, Right to counsol - lndigency - Waiver, 
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detained for up to fou~.~~~ days for Involuntary treatment in a treatment 
facil lty. 

The court shall specifically state to the respondent, and give m'" 
~itten notl~e, that If Involuntary treatment beyon~ the fourteen-day period 
s to be sought, th~ respondent will have the right to a fu¼¼ treatment 

nearing as required by this chapter, 

SECTION 14. AMEOOMENT. Section 25-03.1-18 of the North Da~ota Century 
Code 1; hereby amended and reenacted to read as follows: 

zs~OJ.l-18, Involuntary treatment • Release. The superintendent or 
the director may release a patient ~uJject to a Fourteen-day evaluation and 
treatment order or a sonut, two hoa. seven-da~ emergf!ncy order if, in h-i-s 
the superintendent's or director's opinio~e-respondent does not meet the 
criteria of a person requiring treatment or, l,n"'2"0T 't-(1 before the e~p1rat1on 
of the fourteen-day order, the respondent no longer~ires inpatient 
treatn,ent. The court s-lrcrtt must be no~if1ed of the release and the reHons 
therefor. If the respondent is-released bet:a'.JSe tr., the responde~~ dues not 
meet the crHer1a of a person requiring treatment, the court shall di sm1 ss 
the petition. 

S~CTION 15, AMENDMENT. Section 25-0J.l-!9 of the 19B7 Supplement to 
the North Dakota Century Code is hereby amended and reenacted to read as 
follows: 

25-03,1-19, Involuntary treatment hearing. The involuntary treatment 
hearing, unless waived by the respondent or the respondent has been released 
as a person not requiring treatment, 1'mri-¼ must be held w1th1n fourteen days 
.,f the prellminary hearing, If lhe preliminary hearing is not required, the 
involuntary treatment hearing sh1t'i-¼ must be held within ,.,-font., two hvttr.o 
seven day~ of the date the court received the expert exam1ner 1s report, not 
to exceed fourteen days~ ~ding-~ mm tr,,.¼-¼1:hrrr, from the time the 
petition was served, The court may extend the time for hearing for good 
~~ The respor1dent has the right to an examTri~atiori by an independent 
expert ekam1~er if so requested. If the ~espondent is 1nd1gent, the county 
of res!dencR of the respondent shall pay for the cost of the examination and 
the respondent may choose an Independent expert examiner. 

The hearing s+n-H must be he1d in the county of the respondent's 
residence or locat1on'T or the county wl,eud .. where the state hospital or 
treatment facility treating the respondent_1_s_ located, At the hearing, 
eviden~e In support of the petition 1rlTttlt must be presented by the state's 
attorney, private counsel, or counsel designated by the court. During the 
hearing, the ~etltioner and the respondent ffltt¼ must be afforded an 
opportunity to testify and to present and cross-examine-witnesses, The court 
may receive the testimony of any other interested person. All persons not 
necessary for the conduct of the proceeding flTitH must be excluded, except 
that the court may admit persons having a legitimate interest in the 
proceeding, The hearing 1SfffrH [!!_USt be conducted in as inforn,dl a manner as 
practical, but the i!.sue stntH- muH be tried as a civii matter. Discovery 
and the power of subpoena periiiltted under the North Dakota Rules of Clvi1 
Procedure~¼ be!!! available to the respondent, The court thall receive 
all releva~t and meterial evidence which may be offered as governed by the 
North Dakota Rules of Evidence, There s-mtH be is a presumption in favor of 
the respondent, and the burden of proof in support of the petition '!rMH b-e 
i! upon the petitioner. 
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If, upon completion of the hearing, the court finds that the petition 
hH not been sustained by clear and convincing evidence, It shall deny the 
petition, terminate the proceeding, and order that the respcndent be 
discharged ff he the respondent has been hospitalized ~ hi before the 
hearing. 

SECTION 16, AMENDMENI. Section 25·03.1-21 of the 1987 $upp1ement to 
the North Dakota Century Code is hereby amended and reenacted to read as 
follow~: 

25-03,1·21, .!!!_yoluntary treatment order Alternatives to 
hospftal12atfon - t:o,1compliance with alternative treatn1enl order - Eme,:_g!_~-~ 
detention by certa1n professionals - App11cation for continuing treA~ment 
order. 

1. 

2. 

Before making its decision in an involuntary treatment hearing, the 
court shall review a report assessing the availability and 
appropriaten~ss for the respondent of treatment program~ other than 
hosp1ta11zatfon which has been prepared and submitted by the state 
hospital or treatment facf11ty. If the court finds that a 
treatment program other than hospitalization is ade~uate to meet 
the respondent's treatment needs and Is sufficient to prevent harm 
or lnjur1es wh1ch the individual may inflict upon h1mself or 
others, the court shall order the respondent to receive whatever 
treatment other than hospftall~ation is appropriate for a period oi 
ninety days. 

I f '1 dttr-n,-g th-i-s )>et i o cl , ~ emn-+ ~ ~ ==-t-,- e,:mrl of ti 

diffexout ~ ±n !tlrl-cl, ~ rcspoudent ·t-s ~~-r tv~ 
½-e-tn-nir t-mrt the respondent f s not comply! ng w1 th the a 1 ternat iv_e 
treatment order1 or t-h-1rl- lhe alternative treatment has not been 
sufficient to prevent harm or 1njurles that the lnd1v1dual may be 
1nfl1cting upon himself or others, ~ ~ ~ wHho11t a h-eaM1'r!Tt 
o..- ~ ~ e-ourl c+" dif!cro11t ~ ±n wtrl-eh ~ ~on-mm+ 
tt p1 uo11t1, located ~ ld·t-h a M"~ a-n-d ~ the_ deoartmi>nt, 
a representative of the treatment e_r?gram __ ~~!d 1n the 
alternative treatment order, the petitioners retained attp.!:_~~Y....i-2.! 
the state's attorney may apply to the court or to the county court 
of the different county in which the respondent 1s located to 
mod lfy the a lternat. 1 ve treatment order. The court shiilT°hL- i~ 
heartng within seven days after the application is filed. ·Based 
upon the ~ ~Jdenc!__er~sented at h!_!!J.n~ and other a va 11 ab le 
information, the court may: 

+-ta. Continue the alternative treatment order; 

Constder other a1ternat1ves to hosplta1fzatlon, mod1ty the 
court's original order, and direct the individual to undergo 
another program of alternative treatment for the remainder of 
the n1nety•day pertod; or 

Enter a new order dtrect1ng that the 1ndiv1dual be hospitallzed 
unt11 discharged from the huspftal ~ to under section 
2&~03,1-30, If the individual refuses to complywith this 
hosp1tal1at1on order, tile court o,,- tn-e c-o,stt+-• ~ frl 111 

diffeu11t ~ i1'I wh-tcfl t'he ae ■ po11de11t i'9 ~-e~ ~e-d 
may direct a peacl! officl!r to take the individual into 
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SECTION 17. AM~NDM[Nl 5c-cl ion 2$-03. J~.:2 of the, l98/ ~,it', lement to 
the North Oa~ota Century Code 1s hereby amended and reenacted le r~au as 
fol J OW~: 

25-03.1-22. Involuntary treatment orders. 

1. An initial order for ir:vo11inl<1ry tl'ealment ,;\mH must tie for a 
period not to e•ceed n!nety days. 

2. If, prtot- t-o or.fore the en,1rat 1011 nf thf:' n!nety·day order, thi> 
di rector or wperTri"i'endent bf' l 1 eves that a patient Is Condit I on i 1 

such that mo the _patient continues tc reau1re treat/!1ent, the 
director or rnperlntend,nt shall, not les~ than fourtei'.!r1 days in-iut­
t-o before U·r; exp rat 1or. c,f th~ order, pet It lori the court where tt:e 
fac TTTty-1 s I oratl :J for a determ1 nat Ion that the patient continues 
to be a person r0qulrlng treatment and for an order of continuing 
treatment, which order may be for Jn unspec1fied period of time. 
H ttn! pa-t--n:rrt ha~ b~ ltt,s;ri+ff~ for Htc t'N!trhnen+ o-f 
n¼-eul.olis11t1 the ct>lit i1111tnn t'~nnmt o-rd'C'"l" 1113T be onl-r fut- -t-h-tr+r 
d1tl"9 ~ wh-ttti ~ Hte prl--:lfflrl nn1tt Ire rc4'C"1n'Cd ,· 

SECTION 18. AMENDMENT. Sectlon 25·03. 1·2$ of the 1987 Supplern(:ont to 
the North Dakota Century Code Is hereby amended and reenacted to redd as 
f O 11 ows: 

25-03, 1-25. Detention or hospitalization - Emergency procedure. 

l. When a peace officer, physician, psychiatrist, clinlc.il 
psychologist, or'""' menta1 health professional hd~ reasonable 
cause to be1 I eve that b ~ i~ int+-f-er±ng from tm!n-h-r il1~, 
lllcol.ol ism, ot' ~ addict iou ~~11_tj_~"..!dua 1 is a person requ.L•:J.~_g 
treatment and there e~ists a serious risk of harm to that person, 
oth!!rpersons, or property of such an immed 1 ate naturr that 
consideration~ of safety do not al low prel1m1nary tnterve11tiLn by a 
magistrate, the peace officer, physician, psych1at.rlst, clinical 
psychologist, or mental health professional may cause the person to 
be taken into custody and detained at a treatment faci11ty as 
provided ln subsection 3, and subject to sect1on 2~·03.1·26, 

2. lf a petitioner seeking the involuntary tl'eatment of a respondent 
requests that the respondent be ta~en 1nto immediate custody and 
the ~ magistrjl_~~. upon reviewing the petition and accompany1ng 
documentation, finds probab1e cause to be1 I eve that the res~ondent 
is u1io12dy M~11tal1r imp1d1ed, tt n-1-=h~ O"t't1th-tttttmc:H-rl~ 
QErSon requir1n9_l!eatment and there e~1sts a seriou~ r1s~ of harm 
to the respontlent, other persons, or property if allowed to remain 
at l1b~rty, the ~ ,,,ag1strat£ may enter a written ore!£-•' 
d1rect1ng that the respondent be t~ken Into immed1ate custody and 
be detained as provided in subsection 3 until the pre11minary 
hearing, which •mt¼¼ must be held no more than 'tt¥':m~ hottM-f 
,.<elushe rl tteekend• ~olicl11,-s, ~even days after the date of 
the order. 

3. 0etent1on under th1s section may be; 

a, In a treatment facility where the director or superintendent 
snail be informed of the r~asons why 1mmed1ate custo~y ha~ be~n 

b 

4. 

• SEC'! 
the llc,rth 
follows: 

25-1 
lnd\vidua 

l. 

* NOl 



coUNTJJ,:S CHAPI'ER 149 

ordered. The fac 111 ty may provide treatment wrn-e+, ~h~-~ 1 s 
necessary to preserve the respondent's life, or to 
appropriately control behavior by the respondent which ls 
likely to re5u\t 1n physical injury to himself or to others ff 
allowed to continue, but may not otherwl~e provide treatment to 
the respond~nt without the respondent's consent; or 

b. In a public or private facility 1n the community which ts 
suitably equipped and staffed for the purp~se. Det~ntlon In a 
jail or other correctiMal facility may not be ordered except 
in cas~s of actual emergency when no other secure facility Is 
accessib1e, and then only for a period of not more than twenty· 
four hours and und~r clo~e supervision. 

4. lmmedia~ely upon bei11g t.iken into custody, the person smrH ~u~ be 
ad11irnd of the purpose of custody, of the 1ritended uses and 
possible effects of any evaluation that the per~on undergoes, ann 
of the person 1 s right to coun~el and to a pre11minary hearing. 

5. Upon arrival at a facility the peace officer, physlc1an, 
psychlatr1~t, cllnlca1 psychologist, or +m, mental health 
professional who conveyed the person, or who caused the per~on to 
be conveyed-. shall complete an appl1cat1on tor t!Valuat!on and shdl1 
deliver a detailed written report from the peace officer, 
physicl~n, psychiatrist, clinical psycho1ogist, or the mental 
health professional who caused the person to be c0nveyed. The 
written report "m'ffH must state the clrcumstani:es under 1,hi-:h the 
person was taken lntocustody. The report must allege in detail 
the overt act~ that constituted the basis for the belief that 
the ~r,n,n -hi mm+,.H-y-_;¼-h im 11+-e,,i,~ .,,- d"'9 nddtrl i nd1 vi dua I 
Is a person regul_rin!L_ treatment and that, because of sur.h 
condition, there exists a serious risk of harm to that per~on, 
anothE!I' person, or property ff the person Is not 1rnmedli)te1y 
deta lned. 

* SECTlON 19. AMF.NDMF.NT. Sect1on 25·03.1-26 of the 1987 Supplement tu 
the North Dakota Century Code 1s hereby amended and reenacted to read a\ 
fa 11 ows: 

25-03 .1 -26. Emergency pt·ocedure - Acceptance of pet I ti on and 
indfvfdual - Notice - Court hearing set. 

I. The state hospita1 or public treatment facility must lmaeufately 
accept and a private treatnent facility may accept on a provisional 
basis the application anu the person admitted under 5ection 
25-03,1-25. The superlnte~dent or dlrector shall require an 
immediate examfnatfon of the subject and, within twenty-four hours 
after admission, shall either re1ease the person if 1-m the 
sueer1ntendent or director rinds that the subject does not meet the 
emergency commitment standards~ or file a petition If one ha~ not 
been filed with the moyist,-wte rrf t-h~ c-ertmt;, court of the person 1 s 
res1dench or ti.l tfl'1! e-o'11tt,, (1f the court which--dfrected Immediate 
custody under sub$ect1on 2 of section 25~03.1-25, giving notice to 
the court and st~ting In detail lhe circumstance~ and facts of th~ 
case. 

• NOTE: Section 25-03,1-26 was also amended by section 19 of Senate 
Bill No, 2056 1 chapter 69, 
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2, Upon receipt of tht> pet1tlon and notice of the emergency detention, 

the magistrate shall set a date for a preliminary hearing to be 
held no later than aeceht) two m71ra"S"T e.,clclsi\/e of wccko11ds Vt' 

holidNs'•• seven days after detention unless the person has been 
released as a person not requiring treatment, has voluntarily 
adml tted h lmsel f for treatml!nt, has requested or agreC'd to a 
continuance, or unless extended by the magistrate for good cause 
sho1-m, The m.lglstrate shall appolr1t. counsel 1f one ras not been 
retained by the respondent. 

SECTION 20, AMENDMENT, Section 2$-03.1-27 of the l987 ~upplement to 
the North Dakota Century Code Is h~reby amended and reenacte~ to read as 
fo I lows: 

25-03.1-27, Notice and statement of righls, 

1. Whenevt>r any person ls dt1ta.lned for emerg!lncy l'.'valudt1on and 
treatment vu,.•fltfflTt h> under thl s chapter, the superintendent or 
director shall causeboth the patient and, if possible, a 
responsible member of h+s the pHfent's Immediate family, a 
guardian, or il friend, If any, to receive: 

a. A copy of the petition which asserted that the individual is a 
person requiring treatment. 

b, A written statement explaining that the lnd1vidua1 will be 
examined by an expart examiner w1th1n twenty-four hours of h-hl 
hospitalization, ex~ludlng Su11cln~s aml holidays. 

c. A written statement in simple terms explaining the rights of 
the individual to a pre1imln11ry hearin1, to be preHnt •t the 
hearing, and to be represented by legal rounsel, 11 h1! the 
ind!vidL1al is certlfi~d by an expert e~aminer or '!xaminers as a 
person requiring treatment. 

d, A written statement in simple terms explaining the rights o( 
the individual to a fttH eottrl treatment hearing, to be present 
at the hearing, to be represented by legal counsel, and the 
right to an independent medical evaluation. 

2. lf the lndlvidue1 ls unable to read or understand the written 
materials, every reasonable effort shall be made to expla1~ them tt 
M1n In a language~ the individual understands, and a ,,ote of the 
explanation and by whom rnade ffl1tH must be entered Into h+II .!:..,~ 
patient record, --

SECTION 21. AMEI-IDMENT, Subsection 5 of sect1o~ 25-03.1-30 of the 1987 
Supplement to the North Dakota Century Code 1s hereby amended and reenacted 
to read as follows: 

5, If, upon the discharge of a hospitalized pat1ent7 or the 
termination of alternative treatment of an Individual pttt--stt91tt tt 
under this chapter, 1t 1s detHmlned that th9 Individual would 
6iiie11t from the reca1pt of further treatment, the hospital or 
provider of alternative treatment shall offer hi1ft appropriate 
treatment on a voluntary basis.. or shall aid !rite the 1ndlv1dua1 to 
obtain treatment from another source on a voluntary basl"s-:-W1th 
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the individual's consent, the superintendent or director shall 
notify th1 ,pproprf,te community agencies or persons, or both, of 
Ms th,_ release and of the suggested release plan. Community 
agencies Include regional mental health centers, state and local 
coun\ellng services, public and private associations whose function 
1s to assist tM mentally ill-, alcahalt,:1 or drcrv lrddkt chemically 
dependent persons, and the indlvldual 1 s physlcian. The agencies 
and persons notified of the 1ndlvldual's ~elease shall report to 
the state hospital that initial contact with the individual has 
been accomplished. 

SECTION 22. AME~£NT. Section 25·03.1-34 of the 1987 Supplement to 
the North Dakota Century Code Is hereby amended and reen&cted to react as 
fo 1 lows: 

25-03.l·J•. Transfer of patients. 

L The superintendent or u!rector of a treatment faclllty may 
transfer, or authorize the trAnsfer of, an involuntary patient from 
one hospital to another hospital or facility if the superintendent 
or director determines that It would be consistent with the medical 
needs of the patient to do so. In all such transfers, due 
consideration shall be given to the reldtloryshlp of the patient to 
Ms family, legal guardian, or friends, so as to maintain 
relationships and encourage visits beneficial to the patient. 
Whenever any public or private Institution licensed by any state 
for the care ,ind treatinent of t-trc. men ta 1 ly I 11 or chem lea 1 l_x 
deeenqent perSE_f!2 shall by agreement with a parent, a brother, a 
s!Her, a ch!Ta of l.iga1 age, or guardian of any patient accept 
sttc:tt the patient for treatment, the superintendent or director of 
the treatment facility shall 1eleHe the patient to ,nrt-d the 
institution. 

2. Upon receipt of notice from an a9ency of the United States that 
facilities are available for the care or treatm~nt of any 
Individual hetotolt>te ordered hospitalized p,,hn1111t t,, under )aw in 
any hospital for care or treatment of~ mentaTTy-111 or 
chemically deeendent persons and stte1t .!:!!_~ indt~idual Is eligible 
for care or treatment in a hospital or Institution of such agency, 
the superintendent or director of the treatment facility may c~use 
1TH the individual's transfer to such agency of the United States 
for hospitalization. No person ffl1tl-l m.!Y be transferred to any 
agency of the U"lted St.ates 1f It-. ""' the person is confined 
pursuant to conviction of any felony or misdemeanor or i-f t-rcr the 
eerson has been acquitted of the charge solely on the ground of 
mental illness unless pri,oT t,, tu11111fet the court originally 
ordering confinement of su-et, the person enters an order for such 
transfer after approprlatemot1on and hearing. Any person 
transferred as provided ±n under this s~ctlon to an agency of the 
United States nltl¼ btt .!! deemed to be hospitalized by such agency 
pursuant to the original order of hospitallzation. 

3. No patient .-mt¼-¼ may bo transferred to another hospital or agency 
"ttlthout first notTiylng t.he patient and the patient's legal 
guardian, spouse, or ne><t of kin, H ~nown, or a chosen friend of 
the patient and the court. ordering hospitalization. The patient 
mn¼ must oe given an opportunity to protest the transfer and to 
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receive a hearing on the~ trf Im protest. The patlent 1s 
objection to the transfer must be presented to the court where the 
facility fs located or to a representative of the hospital or 
fac1 l ity within f-ne seven daysy e,c,:ladi119 •eeke11ds amt htt-M"YTI 
after the notice of transfer was received. If the objection 1s 
presented to a representative of the hospital or facility,~!~! 
~esentative sh~ll transmit it to the court forthwith. The court 
shall set a hearing date which sha11 be withln fourteen days of the 
date of receipt of the objection. If an objection has not beer, 
filed or the patient consents to a transfer, the court may enter an 
ex parte order authorizing transfer. 

SECTION 23. AMENDMENT, Section 2~· 03.1-42 of the 1987 Supplement to 
the North Dakota Century Code is hereby amended and reena~ted to read as 
fol 1 ows: 

25-03.1-42. Limitation of liability - Penalty for false petition. 

1. A person acting in good faith upori eitl1er actua 1 know1 edge or 
reiiable information who make& the petition for hospitalization of 
another person under this chapter ts not subject to civil or 
criminal liability, 

2, A phy~lcian, psychiatrf;t, c11r'1cal p~ychohgist, mental health 
professional, employee of a treatment faci 1fty, state 1 s attornei'.J 
or peace officer who 1n good faith exercises M-s profe;sional 
Judgment in fulfilling an obligation or discretionary 
respons1bl1fty under th!s chapter 1s not subject to civil or 
crimina1 liability for t.tt !l"C"t !f..t!..!!9 unles~ it can be shown that 
It was done in a negligent manner, 

3. A person who Makes a petition for hospitalization of another pHson 
without having good cause to believe that the other person is 
suffering from 1r mental 111ness., elc<tholin, or~ addiction 
chem1cai dependenc~ and as a result is ltke1y to cause serious harm 
to himself or others, ls guilty of a class A misdemeanor. 

SECT JON 24. AME~ENT. Sect ion 25-03. lk43 of thl' North Dakota Ct!ntury 
Code is hereby amended and reenacted to read as follows: 

26-03,1-43, Confidential records. All information and record~ 
obtained in the course of an investigation, evaluation, eumlnatio11, or 
treatment under th!~ chapter and the presence or past presence of a patient 
i~ a treatment facility shall be kept confidential and not as public records, 
~xcept as the requirements of a hearing under this chapter may necessitate a 
different procedure, All information and records 1htt¼¼ be are available to 
the court and sh-ilt:H- b1!I Oilelosedt under regulations established by the rltttt 
department trf h-e-d-t-h.i.J!!!l b~ disc osed only to: 

1. Physicians and providers of health, mental health, or social and 
welfare services involved 1n caring for, treating, or 
rehabilitating the patient to whom the patient has given written 
consent to have information disclosed. 

2. Individuals to whom the p~t1ent has given written conse~t to have 
information disclosed, 

•· r 

coUNTIE~ -----

d 

7. 

25-1 
depd rtrnl! n · 
~.9.0.J>_t elf)< 
1mrlement.. 
con~ultat 
state1

~ a 
pr~pa-rarr 
necessary 

l\pp 
F 11 



Senate Judiciary Committee 

Senator Jack Trayuor, Chairman 

Senate BIii 2219 

January 24, 2001 

Mister Chairman and Members of the Senate Judiciary Committee, for the record my 

name Is Alex C. Schweitzer, the Superintendent of the North Dakota Sta·te Hospital. 

I thank you for allowing me to ,ippear today to discuss some concerns the hospital 

has with Stinate Bill 2219. 

I concur that an lndlvldual's rights In mental health proceedings must be protected 

to the greatest, degree possible. Also, It seems to be an advantage for persons with 

mental Illness or chemical dependency to raave their anxiety diminished because of 

a shorter time period between being taken Into custody and the prellmlnary hearing. 

We must all work dlllgently to preserve the rights of citizens and to minimize their 

anxiety during the commitment process. I believe that the North Dakota State 

Hospital accomplishes these goals In most situations. 

But, let me point out that the compression of the time period between the filing 

of a petition for commitment and the prellmlnary hearing also has some distinct 

disadvantages as well. 

In respect to the Impact that the change In the time frames will have on treatment 

facilities; 

• The treatment faclllty wlll have less time to gather collateral Information 

regarding the patient's condition. 
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• As such, It limits the time frame for the treatment facility In formulating a 

treatment plan and discussing the plan with the patient, so they can make 

Informed decisions at the time of the hearing/or waiver signing. 

• And, a compressed time frame makes It more difficult for the treatment 

faclllty to complete a comprehensive assessment and evaluation for the 

court. 

• In addition, the patient will have less time to stablllze prior to the court 

hearing. 

These proposed changes In the time frames will also Impact the courts and law 

enforcement off !clals; 

• ·rhe Judge will have a compressed time frame to review the report when 

making a very Important decision about the respondent. In addition, the 

compressed time frame gives less time for the states attorney and the 

patient's attorney to review the treatment facility'~ report In order to give well 

lnforn,ed arguments during the court proceedings. 

• And a compressed time frl:.lme ~or the court to make arrPJngements with 

county sheriffs to transport the patient baok for the prellmlnary hearing. 

• And In many courts the Judge travels from county to county and Is only 

present perhaps once per week In each county. Would this not Impede the 

Judges flexlblllty In schedullng of hearings? 
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• If the patient arrives at the hospital on a Thursday, the prellmlnary hearing 

would have to be held on Sunday. WIii the courts be open on Sundays to 

follow the statute? The seven day time period gives the court more 

flexlbillty In scheduling the preliminary hearing around weekends. 

The seven day period between the client arriving In the system and the preliminary 

hearing has worked effectively for numerous years. Keep In mind that the current 

statute provides for a hearing within or up to seven days after emergency detention. 

Therefore, the hearing can be held In less then seven days. This Is often the case 

as the time frame between tha emergency detention and the preliminary hearing 

varies from case to case. 

I am very concerned about the rights of persons wah mental Illness and chemical 

dependency who are party to these proceedings. But, I do not believe we should 

suddenly change the mental health commitment statute because of one Isolated 

case Involving a treatment faclllty that did not follow the statute. There are many 

stakeholders that wlll be Impacted by this change to the mental health commitment 

statute; the oonsumers of services, their famllies, the Judiciary, attorneys 

representing cllents, the law enforcement oommunlt>', mental health professionals 

and treatment facllltles. 
I • I ·• . 

A change to the statute should not happen until a multl system discussion of all 

stakeholders takes place to ensure that •he best posslble piece of leglslatlon is 

passed. I urge the committee to recommend that the Mental Health Commitment 

statute be studied during the leglslatlve lnter•m• to allow for more dialogue on this 

very Important aubJeot. Ttda wlll allow the Stat& of North Dakota time to look at 



Page Four: Senate BIii 2219 
' 

other states efforts to update and refine their commitment statutes. 

In conclusion, I do not oppose changes to the statute, as much as I oppose changes 

to this very Important plece of law without more careful study and consideration of 

all parties involved. 

Thank you for your kind Indulgence and I would be happy to answer any questions 

from the committee. 
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