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SENATOR FISCHER opened the Committee meeting. 

Roll call was tukcn indicating all committee members present. 

SENATOR TOLLEFSON opened the hearing 011 SB 22(,6. A BILL RELATING TO THE 

DURATION OF EASEMENTS . 

.SENATOR RANDEL CHRISTMANN of District 33, cosponsor of SB 226() testified for the 

record in support of the bill. 

SENATOR STEVEN TO MAC of District 31 prime sponsor of the SB 22()6 tcsti lied that was 

probably the most important bill of this commlttc,c in this legislative session, because it nddrc.,scs 

a major policy decision that the stutc hns to consider. There lrns been much dcbutc as to the 

dcvdopmcnt of lund adjuccnt to the Missouri River m1d it's corridor. Should the stutc tukc 

exception to the 99 ycur cuscmcnt law nud allow the land owner to mukc permanent use of that 
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land, He feels the issue deserves good debate and that as a state arc we doing the right thing in 

allowing or not allowing the development. 

REPRESENTATIVE JOHN MAHONEY 1 of District 33~ cosponsor of Sl3 2266, testified that the 

area between Garrison Damn and Lake Oahc is the only stretch not developed and the formers 

along the area should be given the opportunity to get something for keeping it in it's natural state 

comparable to the offers they get from developers. 

ANDY MORK, Chairman of BOMMM (Burleigh, Oliver, Morton, McClcan, Mercer Counties) 

organized since the mid l980's with the express purpose of promoting bank stabilization testified 

in support SB 2266. They look at the bill as an "anti~dcvclopmcnt cascmcnC'. As they would 

envision it is that the land owner would sell the development rights, keep all the others rights 1 

and then keep a certain amount of footage along the river natural, 

ERIC AASMUNDSTAD, President of the North Dakota Farm Bureau, testified in support of SB 

2266 because the bill is so well defined. We arc philosophically opposed to professional 

casements, but in this instance we have very specific policy that deals with this and as wc 

undcrstund it, it is very nurrowly defined for lands adjacent to the Missouri River. Although they 

still hove rcsct·vutions about who hold these cuscm1.:mts, who will manage them and the managl! 

pructiccs, 

Bl LL PFEIFER, representing the North Dakotu Wildlife Society tcstifkd in support of S 13 22()() 

(Sec attached testimony, 

Written testimony wus presented of MIKE DONAHUE representing the North Oakota Wildlife 

Fcdcrution, Inc. (Sec attuchcd testimony), 

DAVID BORLDUS, president of the North Dukotu Lewi,~: & Clnrk Bicentennial Foundation of 

Wushburn and the president of the Nutionul Council of the Lewis & Clurk Biccntcnniul tcstllicd 
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that they arc in favor in any efforts that would preserve the natural setting along the Missouri 

River. 

MALCOLM BROWN representing the Real Property Section of the North Dakota State Bar 

Association testified in a neutral position of SB 2266. (Sec attached testimony), 

TRACY POTTER, representing the Ft. Abraham Lincoln Fou11<.lation1 tcsti tied in support of' SB 

2266, that this approuch clearly solves one di lemma concerning the development of the area and 

the views. The foundation is unhappy about zoning restrictions and would much rnthrr prl'li.:r a 

compr,.,misc position where a landowner can sign a conservation casement and funding prn\'idrd 

to the landowner for foregoing the rights to the dcvclopml.)nt or the land. 

WES TOSSETT, spoke on behalf Dennis Miller of Landowner Association who is opposed the 

bill, but he wanted to cxpl'css his own neutral position, He felt that when ti person dies they 

should not dictate the future owners. He felt that we should zone instead of having a perpdual 

casements. He passed out a document on "Myths About Consc1·vatio11 Eascmrnts", 

There was no opposing testimony presented, 

SENATOR TOLLEFSON closed the hearlng 011 S13 2266. 

FEHRLJARY 9, 2001 

SENATOR FISCHER reop1.mcd discussion on SB 2266. 

SENATOR TRAYNOR made u motion for a 11 D0 NOT PASS" of SB 22(,6, 

,SENATOR EVERY: second the motion. 

Discussion wns held und like the sister bill. SB 23 19, a helter more c11<:ompassi11g bill is 

scheduled for next week. SB 2288, All ugrccd that the every landowrwt· has the right to sell 

casements to their property, 
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SENATOR FISCHER called for a roll vote. The vote indicated 5 YA YS, 2 NAYS, 0 ABSENT 

OR NOT VOTING. 

SENATOR EVERY will carry SB 2266. 
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REPORT OF STANDING COMMITTEE 

Module No: SR-24-2892 
Carrier: Every 

ln~ert LC: • Title: . 

SB 2266: Natural Resources Committee (Sen. Fischer, Chairman) recommends DO NO'f 
PASS (5 YEAS, 2 NAYS, 0 ABSENT AND NOT VOTING). SB 2266 was placed on the 
Eleventh order on the calendar. 

(l)) Ul:SK, (3) COMM Page No, 1 Sil -24 •2002 
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North Dakota Chapter 

THE WILDLIFE SOCIETY 
P.O. BOX 1442 • BISMAFfCK, ND 88502 

TESTIMONY OF BILL PFEIFER 
NORTH DAKOTA CHAPTER OF THE WILDLIFE SOCIETY 

PRESENTED TO THE SENATE NATURAL RESOURCE COMMITTEE 
ON SB 2266, February 2, 200 I 

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE: 

rm Bill Pfeifer speaking on behalf of the North Dakota Chapter of The Wildlife 

Society, The Wilolife Society supports SB 2266. 

It certainly is a welcome change to have legislation introduced which removes 

encumbrances for landowners to manage their land as best suits their needs, 

Recent tegislation passed a utakings" Bill that was to provide private property 

rights to landowners thereby preventing restrictions that would deny the landowner the 

greatest economic benefit. This Bill does just that. It removes the ninety-nine .. year 

easement restriction on property in the Garrison reach of the Missouri River, that portion 

of the river from Garrison Dam to the upper end of Lake Oahe. 

Lands in this area are becoming of increased interest to potential buyers wishing to 

convert farm lands into suburban settings. The change of land use is rapidly eroding this 

fanning industry. In addition, the scenic value of this unique area is deteriorating and 

will be lost forever if development continues the same as in the past. 

Removing the current nin.;ty-nine-year easement restrictions from this reach of the 

~Hssouri River wUJ allow easements that will help the landowners in keeping fann lands 

in the farming business. 

Easements, whether purchased by a governmental entity or an organization, are 

intended to preserve the integrity of that landscape. Easements serve as another tool that 



the landowner has at his disposal in detennining how it best suits his management needs. 

Selling an easement can weJJ mean the difference between salvaging a viable fann or 

ranch operation or losing it forever. 

When discussing easements, the question always comes up of the unfairness of 

leaving land with an easement on it to the next generations that will not have options of 

deciding how they want to manage the land. The answer is that the present owner has the 

option of leaving his property as he so desires, with or without un easement, or if he even 

wishes to leuve his property to his descendants. 

Removing the ninety-nine~year easement limitation is a community wish and has 

the community backing, I have here copies of about a thousand postcards, with 

signatures, indicating their approval of the removal of the ninety-nine-year casement 

restriction. These thousand signatures arc not from parties living in distant locations; 

they nre signatures of community people, living in or near this reach of the Missouri 

River, who want to see this urea protected. 

Easements do not take the land out of production, but they do benefit the 

landowner hy maintaining a lower tax base then if the land were subdivided. 

The Wildlife Society supports SB 2266 because it gives the landowner another 

tool and another option in managing his land. Therefore; we ask the committee for n 

unanimous DO PASS vote. 



For: North Dakota Senate Natural Resources Committee 

Reference: SB 2266 and Sli 231 CJ 

Febrnnry 2, 200 I 

The North Dakota Wildlife Federation, Inc. supports SB 2266 and SB 2319 und asks for 
a do pass for each bill 

The Federation believes that a landowner should have the right to enter in to a perpetual 
easement if he or she so desires. 

Within the areas designated in the bills, not all landowners wlll enter in to an easement. 
But, for those that do, normally they will gain a substantial tax advantage, 

All in all, we believe that agriculture, conservation, development, and aesthetics wi 11 gain 
from this change. 

Mike Donahue 
Lobbyist #258 



TESTIMONY OF MALCOLM H, BROWN 
SENATE NATURAL RESOURCES COMMITTEE 

SB 2266 and SB 2319 
FEBRUARY 2, 2001 

Mr. Chainnan and Members of the Committee: 

I appear on behalf of the Real Property Section of the North Dakota State Bar Association, 
While wo neither support nor oppose SB 2266 or SB 2319, we believe certain infonnation 
should be considered by the Committee in its deliberations on these bills, 

First of all, there are many types of easements. There are easements for waterfowl purposes. 
there are easements for drainage purposes, there are easements for conservation purposes, 
etc. There are also easements for electric transmission lines, for gas, oil, and other 
commodity pipelines. There are easements for cell phone towers, and there are easements 
for restricting the use of land for aviation purposes near airports. All of these types of 
easements would be affected by the amendments proposed by SB 2266 and SB 2319, 

For instance, if these bills were law, a pipeline to cross North Dakota could have a perpetual 
term where it crossed the Missouri River and the Missouri Coteau, but would have only a 99-
year term where it went through eastern North Dakota, A cell phone tower could have a 
perpetual existence in the Missouri Coteau, but in Cass County would be limited to 99 years. 

Thus, the first issue that may be considered with regard to these bills is whether easements 
should have a statutory limit on their term, or whether easements should be allowed to be 
perpetual based on the agreements between the parties to the easements. 



iq ,n,uty wldl a coasenadoa easement will 
-eal1· 
FALSE.. Yoa are reqoiml to inform the buyer a 
coaservation casement exists. "l.1us may lessen the 
value of the p,opaly, the muuber ,;a people willing to 
sJme title with Bil orpniu.tion or gOYUJUllffll 
agency. and the r<Ulllbet of bub willing to lend 
money ~:- a lom \o pun::lmc property with a split 
title-

Somc- • 11eme111• requft die bnk to take a 
wdary illterat la dcferac:e 10 di~ HKIMllt. 
'Ibis cu dnmadcally decnme the 1Villingncu of a 
finaoctal imlitutioll to- Jcen mo.Dey Oil tbi; piopcrty_ 

Became the bolder of the e.acemem: lheady 
owns pm of the title, they may have an interest in 
purchasing the mrurindcr of the property. If this is a 
non-profit tqantzation or Fedenl agency. that may 
take the property off laX rolls. 

A~ euaamt will praenc my property 
jut a It II, forever. 
FALSE. Land cbangcs.. Each sc:uon brings drmgc to 
the land. Some changes are major and ~ minor 
but. ave:t time. even with no intrusion or help from 
man, Jud will change,, 

My aas,bbor tald acouenattoa euaneat Jut yar 
IDcl lae llua't II.ad any trouble. IO my llein uad I 
woa't. 
F AI.SR Perpetual c:ascmcms generally cfl>n.'t cause 
problems right away. But wait 20 or mon: )'Ca1S and 
see what problems crop up_ 

Thousands of ~ of wetland c:ascmcnts 
were sold in ND during the 1960'1 and 70's. but most 
WIClowneB didn't experience problems nntil the next 
generation took owa- the pn:,peny_ Now basic terms 
seem to bnc been redefined eel boundaries OOYcred 
by thr eascmeot cbangm.. The original maps were 
.. ,ou .. at are .. not availabJc. .. Ma..'1}' of these landown-
ers would l<Ne the opportunity to buy back the case
ment and n:pin control of their property_ 

.. 

--
The (Nlli:lr1sia1 apt il l -like a alee~ 
don~ need U)'ODC die to ffl'iew die elllel...-- .• 

coatlad bdocc I siga. 
FALSE. The pun:basing apl WmtS snmrdring that 
you have - )OUl' piopct'l}- It is in tint pason's best 
intaat to be p!casaDl and~ lbe pmtbasiag 
agent wat!:s foe somcooe else- not JOO. 

In any type of land oa1mctitln. you DCCII 
pro{caionals (m a«n••diid and altomey) with expe
ria::noe ii' aso.-:t•ts. tax. cmle plao:aingimd. puperty 
• 1 anar;rioas 19 RpR.SCttt J011 and :your best iutaau. 
If you~ dealing with a perpctml tase1,cut. you~ 
to domlc and triple cbcck the counact.. Most land 

- sales deal only with the plopctty until it is told. but -
perpdwll asancnt is forcft:L 

Keep in milld that. h.;wewc::r pieasant die 
pwdming apt is, that will likely not be !he pcmm 
v:ith whom you. will deal on case ,neut 111:iiiiFDCbl 
issues and will Cttlainly not be the pason to manage 
the eascmcnt during its lifdimc Many case unNt 
c:oatacts allow the easement to be sold. so ,om- hens 
or fiJtme OWllCIS of the propetty may end up dealing 
with aa CDtitdy diffCICUt o.,:ganization oragmcy hold
ing the easc:meot That's why J0U nc,cd proCessional 
mstancr to look at all of the options before yoo sip 
ac:ontract 

Enematts oa agricultaral propaty ha Nora 
Dakota~ liaitcd to 30 years. 
TRUE AND FALSE. North !>akota law allows only 
certain organizations and agencies t<> bold easements. 
and those easements are limited to 30 ycaJS-. However, 
Fcdcw agencies UC not bound by sta:e law. so organi
zatiour may purchase pc:rpetml cascmeots if the tide 
is given ,O Fcdcra! agencies. While this violates the 
spirit of the law. it is technically legal in the mind of 
some officials 

Provided by 
Landowners Association of North Dakota 

(LAND) 
P O Box 38 Bismarck, ND 58502~38 

Pbooc'Fax: 701-667-4185 
&nail: J bamer@ga:utnd.com 

Website: WWW .geocitics com/I..andowuct 

MYTHSABOUT 

CONSERVATION 

EASEl\lENTS 

What every landowner shoula 
consider before signing 

any type of 
conservation easemenL 

We strongly urge you to 
seek professional advitt 
from accoDDta&.ts and 

attorneys experienced witl 
easemeats before 

you make a decision. 



''Perpetual" means 99 yearL 
FALSE. Pcrpctual ii forever. There is prea:deni. n>r 
:>reaking an casement through eminent domain when a 
strong public need is fouod. but two mral water 5)'5!cms 
in ND bad problems 2CCCSSmg casement property. This 
cost all usus-of the S)'SteU} time and money. What 
happens when new tdephonc or dcctrical liJ::es are 
needed? 

IC I tell • coasenation euanent, I can sdII me my 
p~ny just u I always bave. 
FALSE_ No. !'OU give up conttol of all property c:ove:-- -i 

in the easement.. Forner. thc:te will be an organi7.ation 
or agency with the power to look 0\/Cr your shoulder and 
approve or disappl'O\IC :your management practic:.cs.. 

Most easements require you to give access at all 
times. even during the growing season when aa:css can 
damage crcps_ Y cu may have to obtain approw1 for 
weed control. grazing or other managc:mcnt practices. 
Many casements allow •approved" practices, but may 
not lilt specific practices_ Thats a loophole in the 
contrael that allows the casement bolder to cbar.gc the 
~isl of approved practices without your consent. 

When I 9ell a comuvatlon euemeat on my property, 
I retain full tide ta the land. 
FALSE.. The title becomes split bc:tMal the 1andowncr 
and the holder of the caserncol Many casements sallow 
sale or transfer of the easement title to other organi2a
tions or agencies. so you may find younelf or your heirs 
with an cotiicly ditrcrcnt partner than the o~ to whom 
you sold the easement. 

I nttd money rigilt now ud • comervatioa ntemmt 
will put c:uh in my pocket. 
TIIINK AGAJN_ ~ your land is mortgaged. chances arc 
the conservation casement payment 'Will go dim:tly to 
the lender and may be used for the interest peymcnt 
instead of rcdnc:ing the principle. Rad the fine print. 
Rcgardlcss. you arc ~l>lc for paying income 13xel 

on the full amount of the c:ateJDCDt Selling an casement 
may actuaily harm your cash flow because of the tax 
complications. 

-_:- - . 

r term (lO yean or las} ec•&■II .,(ff t.ef
tea dla perpdllal eaKUIClltl. 
TRUE_ Eascmmts of a shorter duration allow futme 
gcDCQlioDS more options and flexibility iii manttging 
their property. But short term cascmt'l& still give up 
c:oDlJOl of )'OUI" property. so it pays ID talk to prob
sionals before you make any decisiom. 

Cwa:s,adoll cu:-.. ,11 are du: oalyway fop..-c:t 
adft,od_ 
FALSE. Most of the land suitable for CD1tivation in 
our state has altcady bcc:n broken. There is DO 

iD;;;eDtivc for breaking mocc land unless tillage is the 
only effi:ctn,e means of weed cootrol.. 

Sane of the land idc.oti&!d as '"native ..._::· 
for the pwpose !>: coosc:rvatioo caseoec,11 was frmcd 
within R:ICCDt mcmocy. If the c:baradaistia cf mtm: 
sod cannot be distingoishcd between that which was 
neva-plowed and farmland which was pbnlcd back to 
grass. then 1andowDels most be doing a pldly good 
joo maoagint mc:ir l)l2mC. If 'WC need lDOIC prairie. 
we can alM:!'s convert more wmland to gass. Itju:st 
tako ingenuity No!thDakota Jand()W.)C[Sa]:Qdypos
lCIS. 

My ~-lt alldws "nonml ~t pnc
tica," - . - bing I nm:mallY ---4 do witlt sy 
prqr . ,.,. be allcwcd. 
FAT ~ :.-0-'. .- ! ~ might allow for •norma1 
ma.. ... ··: ; .. 1';:cs.• the definition oC that lam 

may en.... v~ time and in ~ you call DO( 

imagine 11~. 5c!ling 8J1 cascn11cru. to be maMgd in 
c:oojuncfu,n with an orgacization or agency docs oat 
gnanntec • panicu1ar roanagcmc:nt practice for JQJS 
to annc. Many cascmcnt contradS allow the pm:fas
ing orgaomtinn or agcocy to RD or trader mk 18 
the cat:9'0d, 10 it may be an cntircfy clifl"aall entity 
who interprets "normal managcmc:nt pracliccs. • f<r 
your heirs or future owners of this pzq,eny_ 

Comena1ioa. ca•MaJts will aft ae money ta 
tua. 
THINK AGAIN. lfyon own land valued at SI~ 
and sea • O>DSCn'abOO cascrncot foe S30!aac. you pay 
income tax on the $30_ Since this was a sale « a 
tangible piece of Joor propcny your basis for tax par-

pases in thcpmpedy .i.sn:da:ecl.10S'iO- wa.,-~ 
the bnd if jr -IR)CICC iat,:s die difi:-taa ia ale pace 
ow:r the $70 bo:anes trable Helace )'Olt pay ID.ca 
the S30~dlc-=md ale. 

We"reenlc, 1 S,_..taladNW. 1'~ ... 
11pattllliante.lWft..-.tD1te•••tl1,1tlliii:! 
llotlml,;qric 7 allad. 
FALSE. At1:, ■doCtothcNP'OimlComet..._wl 

Senicn (NRCS) 1997 National lt&:aaw 
luveutoiy. 111c 11111:ol drwicipeaeal u4,icwl>-saf -.I 
in. Nadia. Dakota for 1992-97 WU appi'•Aiii◄dy Wf 
oC the 1W froaa 1917-92. Do.. 'qi W C ha...,._ 
ad NonhDakola ~ losiagpapdalicca We~wm 
~of nnmillgoat dag,ia•lb•nd.1-d. 

A CO■lltll'adla ea1t :mt ne,pila ,- • .._ .... ,~ 
TIUJE er FALSE. df:p::nding m how,mrbRaads.. 
Many CODICIWatiall HRDIICl85 Qlffl:lldy sold ia Nodll 
Dataca aft. go..cm.d by die Naliaaal W'1lifc ltdi■ge 
Sysrem Ad:a1ioiM+Mioa At:.t. 10 )'Oil med ID nail die 
fine print 10 ac all ddlt; n:quaee n■s May cl die 
fi:mds and w.ppcG fw PM lwsiag coam-wm.-cmc
lDCD1S cw Ina ....... wlie ~ aey will 
~ M:I ltic acua IO ,-r pnpertj'9 • dalt 
im'talwaysffildDd,. 

l'we rad die aatnct _, -dtl◄ee-4 ' • I 
...Wjmtlip. 
1HINK. AGAIN. WOids ha'IIC 0CUlia n •riiscs ad 
sometimes. thaR nva•i111g5 dMa:n8e, Fat c .,.__ 
somcoltbc ca:wms told in ND 1Ddl:y llllledla -• 
riglm and bdaais rtWJed IO 11,e lW ~ 
Mttilf shall beaw part oj * Nadolral WildiiJR 
lwji,ge~211iaol11¥11ti+- trff"ftibydirUS
.FWS. p,,n,l:;:nt to 1k ~ Y~Refag,e~ 
Atbuni:stra:IJOII Act. 16 CS:: 66&6l - ffme Jm lad 
mat piece oO-:.gidel-ua.? Do ye» ,...,,, ••11►1 .a Docs 
it allow tbe agcsq- fledJi1irJ wilh nda ad ddiai
tiol5? liPcJWacr-knowa.-■ ~110dmigic 
ruks? 1lDNKt ·ila. c:omalta 11110rac1 amd arx:oa
tant e,ipa icuad wjdl CH WA Rb 
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Missouri Avenue? 
• . F -~~ • • 

A ~ouse .. /1ncd hvcr, like a city stree.l, 
or a natural scenic wonder? . . 

r 
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The SolutiOns. 
hm110h wlr;e land ueic Fiannlnq, 1fovtilop11wnt can occ111: Fle,h ancJ wildlift: 

v1Jlt11% ,ilrmg wltl1 ,1at.1Jt'al r,c,mic qw~lit.iei, of the river can be pre0e1w:d, HourJl11g 
or.:tback0 ,rnd a vuffor zone w!II allow development In lwnnony with tfw river's 
n,ituml r,c1rnlc ~,ct1uty, protect, t.ht int r.rrf:lntlotlf,l1lp belwmm tliti terre1:it.rial mid 
aquat,ic h;lbltatb MeJr,d liy the river'f-1 wlldlifo, rmd prnwmt law11 chr.mir..;alr:, from 
polluting thn Wlltrir, , 

Farmlw1d r111d tl/.ll,lll':il [Hl!,I•, ( .. HI In: rm)t.r:<,I-N' from (fovelo1mu:11t ~;y 
p11n:lwf,i 1r1 nc1i)enw11t.n frmn f ,1rn1r-r•, wl,o w;-mt. t,o rm:•,111v1J tlll'Jlr land. Ot f1r.ml•,1:, 

in lAw f11tun:, l;1ndowncrn 111::iy Ill' fcm.t:d 1.0 i:,r.\\ wlwn their lw1d If) v1.il11rrl ;111rJ 
t,;i_.._u,J ,1,, (Ji:vdt1p1111:11 Ltl prnJ>1:rt .Y· f 1Jt1(A', r,hould IJf obk1it1cd by Mort.fl IJ,1kot,;-1',, 
co11grcr,,,lo1wl duhp1,l,H1 fror11 tJw l ,rnd W)(J Wat.et· Cot1'Jt'IW.ttlot1 h1na. 11 1,•.-1 1 , 

crr:;1!,(·a Lo cnr11l1,:1t. IJ/'[1;111 •1r11·;iwl !1y I!' ,illej offr,liurc (,ii r·cvctlU(l(J for 11;1! 1!1, ,1 
rn00111c;e prol-ccl,irm and grcr.nway c1·e;1tio11, 

: • • • I I • • I I I.• I I I I 1 '.- f I 1 I I I' t I ■· , 1 111 r I I • • •t .. 'I I r ... ~ ■ •I I • ■ r • ·'f t I "-11 .. 

N,1111~-------------------·--
Add,·ost; __________ _ 

~~~------

I am 0lgnlt1g this card to support the following: 
• :!;CJ() foot; houving sct,IN1cks, ir :ludit1g a IOU foot vuffer of 

IJ11cut, nat.ural vcgd.,ltio11. 
• A prohibition on tlw Issuance of p1)J'mih for additional 

rock rlr,i-1·apping, except, t.o prntect. i11fr,1s,I ruct-twc and 
hi6toricai/cultural 0\tefl. 

• lt11r1lr.n1en!,;-J\ion of ii prot3,?Jll1 ;111(1 fl.'l\(Ji11,1 IP1 I lw 

r1un;lia,,t of l':l1:acr11c11tr, 1,0 f!t'()I I'(, t.111•11,111,l, 

historical sit.es, natural areas and ~lic river's (Jccnic 
beauty. 

~Ince.rely, __________________ _ 

. . . .. . . . . . . . . . . . . . . . . . . . . . 

/() 

CCt1t 

£>tamp 
here 

. 
F t'ir.n,~-::, cf I he • 

l-..~1•·,i ,011ri : 

f'() l"-OX ~•,111 • 
f~isn1arck, t~() 1il1•~ic1;.>: 
I I I • e • I I 9 • II I I I 

r 
( 





Morch 9, 2000 

Mr. Burry 0, Hasti 
State Supervisor of Assessments 
ND Tax Deportment 
600 E. Boulcvnrd 
Bismarck, North Dakota 58~05-0599 

f I 

◄ 
) Dear Mr. Husti: 

~ 

Keith Trego·. ·~ •. ··. · \ 
I ' , 

~uUve, Dlr~or '.' I 
,0, Box 317S · ,• 
ck, NO S8S02-317S 
'01) 223•8501 
: (701) 223,6937 

' m OF DIRECTORS 

Hausau~t 
esldent 

~an, ND 

Olck Kroger 
Yke President 
t'ood,Lake, MN 

' .. 
Harris Holstad 
cretary/TreJsurer 
/alley City, ND 

Ray Home 
Devil, Lake,ND 

tevieveThompwn 
I I 

. Fargo, ND 

Duane Uffrig 
lismlf'dc_ ND . . 

(-offickl Director 
>ean Hildebrand 
,iSffllKk, NO 

-

The North Dukotn W,Hlunds Trust is implementing n pilot program of t<:ml 
eascmcn,'s (30 years) thut will offer protection for wetlands, grosslunds and 
agri~~ultu1 ·d vulucs of lun<l. Qthcr current programs arc ulso uvnilublc thut provide 
North Dukota lundowncrs lhc opportunity to protect those same values through 
long-tern, conservation casements, As you know, property tuxes huvc incrcuscd 
in recent yeurs and have become an ever incrcusing proportion of the operating 
revenue of local political subdivisions. Thus, one of the obvious 4ucstions posed 
to me when I explain conservation casements is 1hc potcntiul impucr of property 

• taxes on ugricultural land where conscrvution casements huvc been Jonutcd or 
sold. 

Your answer to the following two questions would be helpful in cxpluining 
conservation casements to groups and individuuls in North Dakotu: 

1. If u landowner sells or donates a conscrvl.ltion casement un<l surface use 
remains ns agdculturc, as would·bc the case under ncurly utl typicul 
conservation casements, would u county lower the property tuxes'! 
2. ls there any statute which provides on opportunity for u lur1<.Jowncr to 
petition a county to lower property taxes as the result of the sulc or 
donut ion of a subset of property rights through a conscrvution casement'? 

Your help iu clarifying these very important facts is much appreciated. 

Best regards. 

Keith Trego 
Executive Director 
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OFFICE OF STAT! TAX COMMISSIONER 
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March 13, 2000 

Keith Trego 
Executive Director 
North Dukot1.1 Wetlands Trust 
P.O. Bo.'< J 17 5 
Bismarck, ND SSS0~-3175 

Deur Mr. Trego: 

; \ ' 
I I f -· .... . . . ..... . 

I 
-.j 

Thih is in response to your l!.!llcr dutcd Murch'), :2000 in which you describe u program of pilot 
program of tcnn ( JO ycurs) cnscmcnts thut will protect wctlunus, grasslands untl ;1gricul1urnl 
vnlucs of lund. Curnml programs offor the sumc protection through long-tcm1 conservation 
cnscrncnts. You then nsk the !'allowing '-lllcstions ahoul the property tox status of these 
con:;crvut ion ~·"scmcnt s: 

I, If ;1 landowner sells or donut cs u conservation cuscmcnt uml surface use remains as 
agriculture, us would h,· thi.: cnsc unuct' nearly all typicul con~crvution casements, 
would a county lower the propcny ta,"cs'! 

I do not hclicn: the vuluutioll or the agricllltural land under a tcmt cuscmcnt would h~ rccJuccd 
hccm,sc of the euscmcnt. The rcusoning for this belief follows: 

The dclinitio11 of agricultural land is found in North Dakota ("t.:nlury CotJc ~ 57-02-DI( I) quoted. 
in re I cv uni part: 

57-02-01. Dl'flnitions. As used in this title. unless the contc:<t or suhji.•ct nwllcr 
otherwise requires: 

t. 1'Agriculturul property" means pluttcll or unpluttcd lands used for rdising 
ugricultural crops or grazing l'um1 animals ... 

The vuluu1io11 of ugricullUrul land is set out in N. D.C.C. ~ 57 -02-27.1. which states. in rdc\'.1111 
purl: 

57-02-27.2. Vuluatfon und assessment of agricultural lunds. 
I. "Trnc and fuJI vnluc" of n£ricultura) lnnds must be their ugricultmal value 

for the purposes of sections 57.02 .. 27, 57-02•27. r. 57-02•27.2. Jnd 57-55-
04. Agriculturnl value is defined as the "cnpitnlizcd uvcrngc unnual gross 
return''. except for inundotcd agricultural land .... 
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Keith Treso 
March 13. 2000 
Paae 2 

Tho stotute prescribes a fonnula based upon ogriculturol production of the land as the basis for 
valuation of agriculturnl property for property tax purposes. Quall fyjng inundated land ls valued 
at ten percent of the ronnuJa derived noncropland value. ,here arc no provisions for reflecting 
the existence of euscments or other property rights that might be severed from the surface ability 
to produce crops or graze livestock. 

A plain rending orthe statutes lends lo tha conclusion that the method provided by N.D.C.C. 
§ 57-02-27.2 is the only method for valuation and assossment of ugricullurol lond. 

Your second question nsks: 

2. Is there nny statute which provides an opportunity for a landowner lo petition a 
county to lower propcny taxes as the result of the sale or donntion of a subset of 
property rights through n conservation casement'? 

A lnndowncr may h;ivc land removed from the tax rolls if it meets the criteria ofN.D.C.C 
§ 57-02-10, quoted as follows: 

57 .. 02-10. Inundated nnd high·wny casement lands cxcmi,t from taxation, Tile 
board of county commissioners is authorized and directed to remove from the tax rolls 
und to dcclnrc as exempt from to.xation all inundntcd lands 11non which the owner thereof 
hus grunted or hereafter shall gront u mi.mun1cnt cnscmcnt to the United States of 
Am~rica, its instnimcntulitics, or agencies. for the vumosc of constrncting, mnintoi.ni.11& 
und oncrnting wutcr or wildlife conscrvntlon projects, und ull lands upon which the owner 
thereof hus grunted or hcrcnflcr shall grnnt un casement for n highway or road right of 
wuy to the Unit1.;d Stutes, its instrumentalities or agencies, or to (he state or its political 
subdivisions, and sych lunds so removed from the tax rolts shall remain exempt until such 
time us such wntcr or wildlife cpnscrvation projects or highway shnll have hccf). 
ahunc.lonccJ. Such lunds shall not be removed from the tax rolls ond declared exempt from 
taxation until such time us the construction of such wntcr or wi ldli fc conservation 
projects or highway thereon shall have been completed, (Underlining uddcd for 
emr,hnsis.) 

I trust thut this infonnution is helpful to you, If you have any questions or wnnt additional 
information, plcusc contact me at (701) 328-3 t 28, or toll-free in North Dakota 1-800-638~290 I. 
option 5. 

Sincerely, . 

.!;c,1,:rLf ~ 
Barry ljfsti 
State Supervisor of Assessments 
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