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The hearing was opened on SB2397, relating to direct sales ot alcoholic beverages.

SENATOR KRINGSTAD, introduced SB2397 and gave a short explanation of this bill. This is a
bill that will protect some of our wholesalers and retailers and its a bill that provides a penalty

and fines or fees that have to be paid by the people out of state. That would be divect sellers or

direct, the manufactures direct sellers, retailers and wholesalers. DAN KUNTZ: Sce written

testimony. SENATOR COOK: One question [ have on page 2, where you mention a fee of

$1000, and then you go on to explain the fees now for a wholesaler, manufacturer cte., | am

assuming that for onc thousand dollars an out of state shipper could do all of the things that these

individuals will have to pay a license fee can do? DAN KUNTZ: Basically, what a divect shipper

does, they avoid having to go through a wholesaler, so in essence there the manutacturer, the

wholcsaler, retailer, all at once. So that there, if a bottle of wine comes into the state through the

normal channels that bottle will, the wholesalers pay the license fee, will pay a whaolesale tax on
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it, its then distributed and sold to a retailer, who likewise is pay the state retail fee plus those
focal retail fee, and then will pay the state sales tax as well as any local sales tax that might apply
to that. So they all do that for the one fee, plus the payment of the taxes that would be applicable
to it. SENATOR WATNE: [ didn’t catch one figure that you gave, and that was for the civil

penalty of how many thousand dollars? DAN CHINTZ: It would be $25,000 for the civil penalty

that they would pay. As a comparison { believe that the statute provide that if a local retailer is

subject 1o like a Class A misdeamnor, that's up to a § 15,000 penalty for corporations for local
retailers would be subject to plus they of course lose their license, or subject to license revocation
under that situation, Course these out of state shippers il there not registering they are not to
concerned about losing a license. SENATOR LEE: When | want to order a case of wine from a
small winery in the Sonoma Valley that I may have visited and enjoyed. It would be absolutely
ridiculous to expect they are going to be paying a $1000 and all these other fees to do that, If |
ordered this jacket on the Internet, 1'm not subject to the kinds of taxes there might be here which
is a topic of discussion cverywhere, And so its hard for me to understand why onc would suggest
that the same kinds or different kinds of restrictions should be placed on the actual sale of this,
Never mind the coal three ticred bill, Why would we even be looking at making this so difficult
for those of us who might enjoy actually buying small quantities on the Internet. I thought we
had resolved this issue. DAN KIUNTZ: Some of the industry people I think will address some of
your concerns, but | think the overriding concern is that liquor industry is regulated in this
country different than virtually every other industry that there is. And I think some of the other
people will testify to the economics of selling wine. If that were the only bottie of wine that, that
company was going to sell that year in North Dakota I would agree with you that they probably

would not be willing to sell it and pay $1000 fee. But at the same token, I, most of these
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wineries, that are direct shipping are probably going to be selling a lot more quantity or they
wouldn’t even be in the direct shipment arca, SENATOR COOK: Dan, is it safe to say and

correct me if | am wrong, that since prohibition, the liquor industry is probably the most one

industry in which the rights of a state have been acknowledged by the federal government. DAN

KUNTZ: There is some litigation going on right on around the country to try to determine
exactly the degree of regulatory authority that the states have under the 21st amendment, which
i, your right, it has been acknowledged that the states have probably more authority in the
regulation of that industry vs. any others. I mean you won’t find another amendment in the
constitution that gives the states specific authority to regulate an industry like the 21st
amendment doces with respect to liquor. There is some litigation on going in the country, where
that issue is being addressed in terms of how far does it go versus the commerce clause. Most of
that litigation however, has been related to situations where states have tried to prohibit direct
shipments or have put restrictions on direct shipments that are much more onerous than what
they require of their own industry in their own state, This bill hiere is simply trying to put the
direct shippers more on the same regulatory requirement that our own businesses are subject to.
There is a recent case out of the 7th Circuit which I think is probably most authoritative casc at
this point on that issue. Basically, it upheld that 21st amendments priority over the commerce
clause. | belicve that issue is going to the Supreme court as well. SENATOR LEE:; I would like
to know, how many actual owners there of, with the wholesalers in North Dakota. I don’t mean
the different companies, but how many actual individuals or similar groups fall in the wholesale
company, DAN KUNTZ: 1 would prefer you direct that question to one of the individual
company representatives who are prepared to testify, ROBB HANSON, Ed Phillips and Sons out

of Fargo. See written testimony. The one point that I would like to make over and above my
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written testimony, is that we are not looking at this as a protectionist thing, we are not looking at
this as a isolationist thing, we are not trying to build a fence around the state of North Dakota,
but what we're trying to do is have the out of state interests who have no investment in the state
of North Dakota; they pay no taxes, they pay no license fees, they don’t employ anybody and yet
they can do business in the state of North Dakota. All we're trying to do is level the playing field.
Everyone here that is in this industry has a lot of money invested in this industry. Not only
originally, but on a ongoing basis. | think that this bill is fair, requires them to be licensed,
requires them to report as everyone else does and pays state taxes, and pay the local taxes. I think
they pay 7% state tax, which is 1% more than there is on any other produet. They also pay a 1%
sales tax for Fargo then they have .5% sales tax on top of that, but that's for West Fargo. There is
a lot of taxes and a lot of reporting, when they say reporting load for this small winery or out of
state businesses would be prohibitive I don't know 1 do it every month. Its not that prohibitive,
I’ve got a lot of customers. SENATOR COOK: Does this bill require them to pay the local taxes
too? The city taxes? ROBB HANSEN: It docs not. That has not been determined. That is not
written in the bill yet. JARED ANDERSON, Congress Incorporated. See written testimony.

The issuc was brought up earlier on the 21st amendment and how that's alcohol expressly has the
right to be controlled by the states. North Dakota has a place in history in defense of that. North
Dakota took it to the Supreme Court against the Department of Defense for military shipments in
the state of North Dakota, and we won. A lot of the national information that comes out, that case
is cited in the Supreme Court defending the 21st, Amendment. [ would just like to address the
same point that alcohol is different, its not treated the same, its highly taxed, highly regulated on

the federal and the state level. That is a issuc that changes the whole playing field. The bill that

we are proposing has been agreed to by the wine institute in other states, in Louisiana in
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particular they have agreed to this law. Something that has had a total industry agreement in

other states. | did, on the second page, | put some economic information, this is strictly for
wholesaling and it talks about the jobs direct and indirect using a statistical model for the trickle
down affect that you can see there is over 140 people directly employed in the wine and spirits
wholesaling group. SENATOR COOK: How many wholesalers are in the state? Do you know?
JARED ANDERSON: Currently there are 2 more shippers in the state right now, SENATOR
MATHERN: When [ got involved in this | was told that occasionally you brought samples to the
committee, I was wondering if you have any. JARED ANDERSON: Not today, it was so cold.
BILL SHALHOOB: Spoke in support of SB2397. North Dakota Hospitality Association. See
written testimony. TODD JACOBSON: General Manager of the Happy Harry's in Grand Forks
and Fargo. I would like to address Senator Lee’s question about the small winerics in ordering
ong case at a time and how that's going to affect this bill. My answer to that is right now, [ can go
to California, on wine buying trips and a lot of places won't cven talk to us anymore because
they realize the profit levels they are able to do by direet shipping in the state is so much greater
than if they do for me. So in that question, I am already at a disadvantage just from that. They do
not have to pay the license fees, they don't have to pay the sales tax, they are realizing much
higher profits than what we are able to do. We work on a really thin margins an for my end of it,
and looking at the protections kind of thing, maybe that is so. But | would hope that you guys
would support, the bill and try and keep this thing on a level playing ficld. TOM MILLER:
Owner of Captain Jacks’ Liquor, in the Bismarck, Mandan arca. There’s been a lot of things that
have been passed around and 1 did bring some samples, but I drank them. Two yecars ago during
the 1999 legislative session, North Dakotan’s were concerned about the legal aspect of bringing

alcohol over state lines, At that particular time, SB2216 was amended to allow individuals to
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order up to S bottles of wine or a case of beer a month by way of Internet, This basically was
designed for the hard to get product. Our company although realized that it would probably cut
into us a little bit as far as what we did in retail, we supported it because we just can’t get
everything. It will get harder and harder for us as the Internet keeps shipping. Each year, our
company which we have four stores in the Bismarck and Mandan arca, we have an average of
$2800 a year license fee just to be able to open our doors. On top of that we collect, all of the
state sales tax, city sales tax, property taxcs, we employ up to 35 employees, we donate dozens of
items, moncey to nonprofit organizations, college, charitics ete. We take pride in our community,

and I want people to understand that we also follow the law. We also take a very proud and

happy position to card minors. So far the Internet shippers do none of this. [ would say at this

particular point that our corporation, bill number 2397 is a very, very fair bill compared to what
is happened in other states. | been in the business, 18 years, 1've been in retail clothing business
for 10 years before that, | bave never seen an industry so controlled by a law, And [ think we
went way out our way two years ago to say, yes, we do allow Internet shipping to North Dakota,
for the hard to get stuff. I would love to be able to take the stuff the other states can’t get and ship
it to them. We play by the rules. JANET SEAWORTIH: Executive Director of the North Dakota
Beer Wholesalers Association, Sce written testimony. Supports SB2397. SENATOR
MATHERN: More on the technical level. If Senator Lee did order a case of wine from a small
winery, how does anybody know? She might be able to make a phone call, I mean is there any
way they can tract that, JANET SEAWORTH: That is the question, [ have spoken with the
regulatory authorities in Louisiana who really are the ones that have experience now because
their statutes are very sitilar to what is being proposed here, They acknowledge that there is

some difficulty in determining who is actually registering and whether there are many parties
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out there that arc not bothering to contact the state. They acknowledge that is a problem and it
may be an ongoing problem, However, they have told me that for the most part there legislation
i5 & step in the right direction, There ability to actually regulate have been to with the fuct that
they do not have adequate staffing to do so. It is not a defect in the Jaw, as much as simply they
do not have the staff. SENATOR COOK: Senator Materna, [ do believe that the legislation we
passed two years had in it a rather large club, for out of state wineries cte. that would really make
them think twice about jeopardizing, and 1 forget exactly what that club was, but T am sure we
could do some research and find out. BRIAN HILL: Owner and operator of Polar Package Place
in Bismarck. I retail wine and spirits store here in North Dakota. See written testimony. | do
oppose this bill, SENATOR FLAKOLL: Would you think it would be appropriate if we changed
it from a $1000 fee up front to a larger tax or fee, when it is sold? BRIAN HILL: When we
introduced this bill two years ago and the fighting in-between and back and forth, we offered the
ability for this at that time, That they could collect sales tax. In fact we’re a laughing stock in the
Internet industry cause were the only state that does not collect sales tax. Sales tax is a simple
thing for these people to sell the wine into the state of North Dakota. To collect and to send that
money into the state, But as far as the fee goes, $1000 is absolutely ridiculous. | think we tried to
ncgotiate with the other side, to make a fee that would be fair, you know for somebody, $ 50 or
something, We're talking small quantities of items here that are coming into the state. $1000 is
absolutely totally our of line. And $25,000 fine is ridiculous too. STACY STAIGER: Spoke on
behalf of her mother Bonnie Staiger. See written testimony. She is opposcd to SB2397. BOB

HANSEN: Spoke on behalf of former Senator Vern Thompson. See written testimony. Opposed

to SB2397.
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SENATOR COOK: Bob, just one clarification, Your number § there where you siy no other
seller of product who does not records in our state must pay our state sales tases. | believe what
you meant to say is that collect and remit our state sales taxes, They do not pay it? BOB
HANSON: Yes, Fam sorry Mr, Chaiman, They don’t have to colleet and remit those siles
taxes on purchases that are made in another state and possession has taken as it. SENATOR
COOK: Further off; as far as where possession is taken, 1 believe that then that then they are
FOB to the destination, possession and handled at the destination, Possession does not oceur in
any other state, The ficight is charged, possession is at the residence where it is reeeived. BOB
HANSON: Your correct on that, What 1 am getting at here is though is Jets say that any of us
would go out to California, we want Lo pick up. We go to o winery, we happen to visit, we Jike o
wine therc we buy it just one bottle, take it back with us. Then the possession has taken place
there, We have in this bill, that winery is responsible for the state tax, our state liquor tax and is
subject to a $25000 if they don’t report it in the current bill, That is the change we'll Jook at.
Hearing closed on SB2397,

February 15, 2001 Tape 2, Side A , Meter # 30.9- 54.6, Side B 0.1-60.8)

The Senate Political Subdivisions Committee met to discuss SB2397, After lengthy discussion
with legal consultation with our intern Mark Monasky it was decided by the Committee to vote
on the proposed amendments,

Senator Lee made a motion to move amendments as corrected, amendments number
18337.0104..

Senator Polovitz- 2nd

Roll call vote: 6 Yeas, 2 No 0 Absent

Senator Lee made a motion as Do Pass as Amended on SB2397,
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Scenator Flakol 2nd

Roll call vote: 8 Yeas, 0 No 0 Absent  Carrier: Senator Cook

February 16, 2001 ( Tape 1, Side A, Mceter #0.0-16.5)

The Scnate Political Subdivisions Commiittee was called to order. All present in attendance.
Scnator Cook asked the committee to review the amendments,

Committee discussion followed.

Scenator Lee moved the amendments; file reports with the State Tax Commissioner

Schator Polovitz 2nd

Roll Call Vote: 6 yes 2 no Oab

SenatorLec move a do pass as amended

21 Sen Polovitz

7 yes 1 no 0 ab

Carricr: Senator Cook
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Amendment to:

1A. State fiscal effect:

FISCAL NOTE

Requested by Legislative Council

S8 2397

02/20/2001

compared to funding levels and appropriations anticipated under current law.

|

1999-2001 Biennium | 2001-2003 Biennium

[ 2003-2005 Biennium

General Fund[ Other Funds General Fund

Other Funds

General Fund| Other Funds

1B. County, city, an

d school district fiscal effect:

subdivision,
] 1999-2001 Biennium [ 200
T ““$chool T
Counties Cities Dtstricts l> Counties
S S T O

2. Narrative:

refevant to your analysis,

1

Revenues YT ooo 810.000[
Expenditures B - .
Avpropriations | [T T T T T L T

Identify the state fiscal effect and the fiscal effect on agency appropriations

N
l
l
]
n

ldentify the fiscal effect on the appropriate political

2003 anmum “*[“ 2003 2005 Blennium ]
T “School N ‘School
Cities Distncts COUMIG‘% Cities Districts

N e A I A

ldentify the aspects of the measure which cause fiscal impact and inchude any cormiments

With the amendments in the engrosised bill, we can only estinate that perhaps 10O dealers per fiscal year
would find it profitable to pay a $50 fee to ship direetly to consumers in North Dakota.

3. State fiscal effect detail:

A. Revenues:

For information shown under state tiscal effect in 1A, please:
Explain the revenue amounts, Provide daetail, when appropriate, for each revenue type

ant fund affected ad any amounts included in the executive budget.

100 direct shippers licenses @ $50/yea

alcohol tax would not be signiticant,

B. Expenditures: Explain the expenditure amounts.

agency, line item, and fund affected and the number of FTE positions affected.

C. Approptiations:

Explain the appropriation amounts,

Provitle detail, when appropriate, for each

$5,000/year or SO000 per biennium, We estimate that the

Provida detall, when approptiate, of the offect

on the biennial appropriation for each agency and fund atfected and any amounts included in the

executive budgot.
appropriotions.

. Jgeney:

Indicate the relationship between the amounts shown for expenditures and

 Treasurer's Office
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FISCAL NOTE

Requested by Legislative Council
01/30/2001

Bill/Resolution No.; S8 2397

Amendment to:

1A. State fiscal effect: /dentify the state fiscal effect and the liscal effect on agency appropriations
compared to funding levels and appropriations anticipated under current law.

[ {7 71999-2007 Biennium |  2001-2003 Biennium | 2003-2005 Biennium |
0 [General Fund[ Other Funds {General Fund | Other Funds [General Fund | Other Funds |
Revenues ( $51.000] 1 sstood ]
Expenditures 1 O [ S | ]
Appropriations R AN R L o

1B. County, city, and school district fiscal effect: /Idoentify the fiscal elffect on the appropriate political
subdivision,

1999-2001 Biennium 2001-2003 Biennium |~ 2003-2005 Biennium |
School ____A‘_ ST " School | 1 7 7 Sschool
Counties Cities Districts Counties Cltms Districts Coumles Cities Districts
[ o A (N (U

2. Narrative: /ldentify the aspoects of the imeasure which cause fiscal impact and include any conuments
relevant to your analysis.

‘The estimate of $51,000 in revenue is based on an estimate of 25 companies per year that would find it
economically profitable to pay a fee of $1.000 to make direct shipments into North Dakoti, plus taxes off
$1,000 on the products shipped.

3. State fiscal effect detail: For information shown under state fiscal effect in 14, please:
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type
and fund affected and any amounts included in the executive budget.

$25.000 per FY ($50,000 per biennium) == 25 Direct Shippet’s Licenses @@ $1.000. The amount of tax that
would be paid on those shipments is estimated at $S00 per year (51,000 per biennium).

B. Expenditures: Explain the expenditure amounts.  Provide detail, when appropriate, lor vach
agency, line item, ard fund affected and the number of FTE positions offected.

C. Appropriations: Explain the appropriation amounts.  Provide detail, when appropriate, of the effect
on the biennial appropriation for each agency and fund affected and any amounts includod in the
executive budget, Indicate the relationship betweoen the amaounts shown for expenditures and

appropriations.
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18337.0102 Prepared by the Legislative Council staff for
Title. Senator Lee
February 15, 2001

PROPCSED AMENDMENTS TO SENATE BILL NO. 2397

Page 1, line 1, replace "sections” with "section" and remove "and 5-03-05"

Page 1, line 2, remove “; and to provide a penalty”

Page 2, line 1, remove the overstrike over "persen-as-deseribed”

Page 2, line 2, remove the overstrike over "uRder-subseetien—+er2" and remove "manufacturer
ar retailer holding a valid manufacturer's or”

Page 2, line 3, remove "retailer's license issued by the state of its domicile”

Page 2, line 8, replace "manufacturer or retailer selling or shipping alcoholic" with "person in
the business of selling alcoholic beverages is in violation of subsection 1 unless that
person collects and remits any local or state sales tax due to the tax commissioner. For
purposes of this section, sales tax Is due as if the sale occurred at the address of
delivery. In addition, that person shall file an annual report with the tax commissioner
including invoices for each shipment sold during the year showing the price of the
product, the quantity sold and shipped, the customer's name and address, and the
amount of ax due."

Page 2, remove lines 9 through 31

Page 3, line 22, remove the overstrike over "petsen-as-deseribed”

Page 3, line 23, remove the overstrike over "undersubseetion—era" and remove
"manufacturer or retailer holding a valid manutacturer's ot"

Page 3, line 24, remove "retailer’s license Issued by the state of its domicile"

Page 3, line 29, replace "manufacturer or tetaller selling or shipping alcoholic” with "person in

the business of selling alcoholic beverages is in violation of subsection 1 unless that
person collects and remits any local or state sales tax due to the tax commissioner. For

purposes of this section, sales tax is due as if the sale accurred at the address of
delivery. In addition, that person shall flle an_annual report with the tax commissioner
including Invoices for each shipment sold during the year showing the price of the
product, the quantity sold and shipped, the customer's name and address, and the
amount of tax due,"

Page 3, remove lines 30 and 31

Page 4, remove lines 1 through 20

Page 5, remove lines 1 through 8

Page No. 1 18337.0102




Renumber accordingly

Page No, 2 18337.0102




18337.0103 Prepared by the Legislative Council staff for
Title. Senator Cook
February 15, 2001

PROPOSED AMENDMENTS TO SENATE BILL NO. 2397

Page 2, line 10, replace "thousand” with "hundred”
Page 2, line 18, replace "twenty-five" with "gne”

Page 3, line 31, replace "thousand” with "hundred"

Page 4, line 8, replace "twenty-five" with "one"

Renumber accordingly

Page No. 1 18337.0103
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18337.0104 Political Subdivisions Committee
Title.0200

February 15, 2001

. PROPOSED AMENDMENTS TO SENATE BILL NO. 2397

Page 2, line 1, remove the overstrike over "persen-as-deseribed"

Page 2, line 2, remove the overstrike over "urdersubsestonera" and remove "manulaciurer
or retailer holding a valid manufacturer's or"

Page 2, line 3, remave "retailer’s license issued by the state of its domicile"

Page 2, fine 9, replace "shipper license” with "shipping permit"

Page 2, line 10, replace "one thousand" with "fifty", and replace "before’making the .saléé}"
with "within thirty days of'making the 8L, ¢ of replere “sode m="ui b fiosb”

Page 2, ling 14, remove "quarterly”
Page 2, line 18, replace "twenty-five" with "gng",/"and replace “shipper” with “shipping”
Page 2, ling 19, replace "license" with "permit"

Page 3, line 22, remove the overstrike over "persen-as-deserbed"

Page 3, line 23, remove the overstrike over "urdersubseetion~-e+2" and remove
"manufaciurer .r retailer holding a valid manufacturer's or"

Page 3, line 24, remove "retaller's license issued by the slate of its domicile"

Page 3, line 30, replace “shipper license" with "shipping permit"

Page 3, line 31, replace "one thousand" with "fifty”

Page 4, line 4, remove "quarterly”

Page 4, line B, replace "twenty-five" with "one"

Page 4, line 9, replace "shipper license" with "shipping permit”

Renumber accordingly

Page No. 1 18337.0104
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REPORT OF STANDING COMMITTEE (410) Module No: SR-30-3796

February 19, 2001 8:55 a.m. Carrier: Cook
Insert LC: 18337.0104 Title: .0200

REPORT OF STANDING COMMITTEE
SB 2397: Political Subdivisions Committee (Sen. Cook, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(7 YEAS, 1 NAY, 0 ABSENT AND NOT VOTING). SB 2397 was placed on the Sixth

order on the calendar.

Page 2, line 1, remove the overstrike over "petsen-as-deserbed"

Page 2, line 2, remove the overstrike over "under—subseetient—er—2" and remove
"manufacturer or retailer holding a valid manufacturer's or"

Page 2, line 3, remove "retailer's license issued by the state of ils domicile”

Page 2, line 9, replace "shipper license" with "shipping permit"

Page 2, line 10, replace one thous_and_" with "fifty", replace “before” with “within thirty days of",
and replace "sale or" with “first"

Page 2, line 14, remove "quartetly”
Page 2, line 18, replace "twenty-five" with "gne" and replace "shipper” with "shipping"”

Page 2, line 19, replace "license” with "permit"

Page 3, line 22, remove the overstrike over "perser-as-deseribed"
Page 3 line 23, remove the oversmke over aﬁd@%——&ubs@e%%——e{——z and remove

Page 3, line 24, remove "retailer's license issued by the state of its domicile”

Page 3, line 30, replace "shipper license" with “shipping permit”

Page 3, line 31, replace "one thousand" with "fifty"

Page 4, line 4, remove "quarterly"
Page 4, line 8, replace "twenty-five" with "one"

Page 4, line 9, replace "shipper license” with "shipping permit"

Renumber accordingly

(2) DESK, (3) COMM Page No. 1 SH 30 3796
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Minutes: Chair Froscth opened the hearing on SB2397 relating to direct sales ol alcoholic

. beverages: and to declare a penalty.
Dan_Kuntz, Wholesale Liquor Dealers Assoc. @ testified in support of SB2397. (SEE

ATTACHED TESTIMONY AND AMENDMUENT)

Rep, Delmore @ Can we regulate them all under this bill and are we addressing the under age

prablem?
Dan @ This doesn't change anything with under 21 sales, This bill may help that problem. 1 we
can identify who the shippers ave, and if'it is to under 21, something can be done,

Rep. Delmore (2440) Do we have all the members on board - wholesaler, retailers, ete? We

need to satisfy all the players, Last session we had a problem with that,
Dan : Wholesalers and tetailers are on board, We worked with the wine institite, but I'm sure

they don't want any bill at all, We are getting close to common ground with the amendments,
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House Political Subdivisions Committee
Bill/Resolution Number SB2397
Hearing Date 3-16-01

Rep. N, Johnson : Can you walk me through what it would cost for a California Wine Club to

scll 2 bottles of wine per month to a ND customer.

Dan : They would have to pay the $50 license fee per year. Then they would have to pay the
wholesale taxes that apply to that shipment and the 7% sales tax. The club would have to be
licensed in California to be able to sell to ND customer. If someone was making wine in their
bascment and wanted to selt it to ND customer, they would have to be licensed to ship. They
would not be subject to any type of safety ot health regulations, 1 they had a retail license. they
would have to pay the $1,000 fee,

Vice-Chair Severson ((2690) On line 26-29, why do you wint the word "shall"changed to " may™?

Dan ¢ Inthe event vou discover somceone who did not get their license inon time or didn't report
their taxes on time, they voluntarily complicd. This gives them the disceretion whether or not
they want to pursue civil action for penalties. [ they get voluntary compliance, most regulatory
agencics wott't start a law suit, Sometimes, all it takes is a fetter, and that 18 lots casier then
taking someone to court.

Rep. Kretschmar @ Under current law, is there teeth to enforee it i some manutacturer from

another state doesn't follow the faw?
Dan : If they did not get the permit at atl, they would be subject to the penalties that apply to that
particular chapter of law dealing with wholesalers, That would be a class B misdemeanor, I('s
ditficult to enforce this in ND. We feel this bill gives more authority, We at teast bring an

action for an injunction from shipping.

Rep, Kretschmar @ Wouldn't there be additional prolilems if we had a foreign shipper of wine?
g

Dan : Absolutely, but we have international laws to deal with that,

Rep, Marggos ¢ Imported products have to go through customs,
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House Political Subdivisions Committee
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Rep. N Johnson @ Currently we have federal legislation that precludes any taxes being placed on

¢-commerce. Doces our state law supersede being abie to tax that?

Dan : The wine institute says they are witling to pay the sales tax. ‘There are other Taw suits
going on in other jurisdictions that strictly prohibit direct shipments, The question is whether the
21st amendment, which gives the states total regulatory authority ot the liquor industry, would

supersede those restrictions against collection of the taxes.

Bill Shalhoob, ND Hospitality Assoc./Retailors of Liquor: testified in support ot bill, (SEE

ATTACHED) Itisaprivilege to have a liguor license, not a right. No one knows what the
volumec of sales over the Internet is, This means a lot of taxes are not being paid to the state of
ND. Our retailers are at a great disudvantage. IU's unrealistic to keep this unfair edge, so please
pass SB2397,

Rep. Herbel @ Has there been a noticeable decline in wholesale liguor sales due to the internet?
Bill : Opposition will say that it has increased even with e-commeree. No signs for the numbers.

Chair Froseth : Do you see an important problem with e-commerce siles'

Bill : Yes. How do you know if you are setling to a 17 year old on Internet,

Rob Hanson, Ed Phillips & Sons ¢ testified for this bill, We want a fair playing ficld. We pay

more taxes then any other industry. 1 submit monthly reports to the state where | collect all the
taxes for everything 1 have sold. ‘The state has o copy of every transactions, no matter how small,
up in hoxes in Kathy Gilemore's office. 1 don't know where they go, but we are required to mike
these reports, We are open to audits at any time. Every single bottle of liquor that gets wold in
ND is accounted for. s there a cheek and balance system in place, now, Yes, Are we trying to

do the same thing in e-commerce, yos. | urge a Do Pass.
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Rep. N. Johnson : Why this special level playing field, when there isn't one for furniture or

clothes?

Rob @ Ours is a unique industry. We report more, pay more taxes, and can't sell our products to
Just anyone. We have the right and responsibility, within ND, to regulate alcoholic beverages.
Federal government has not given us that faw. We did that ourselves. There are 30 states that
don't allow any shipments into their state. Tt needs to be regulated and held accountable, just like
us within the state,

Jared Anderson, Congress Inc, : in support of bill. Alcohol is the only product specifically

mentioned in the US Constitution, ND has some history with the 2Tst amendment in claritving
how far states tights go. We took a case to the Supreme Court coneerning shipments of alcohol
to the military bases. We won, The state has some history. This bill addresses the fack of
controls placed in licensing and taxing from outside the state,

Junet Seaworth, ND Beer Wholesaler Assoc @ insupport o' SB2397, (SEE ATTACHED)

Tom Miller, owner Captain Jack's Liquor ;o in support of SB2397. This is a step in the right

direction. We want the out of state shippers to have some responsibility and sccountability,

«

George O'Neill, Fargo:(5355) opposed 1o bill. Here representing Valley Wine Society, (SEE

ATTACHED)

Vice-Chaip Severson : Do you sce a problem with a minor ordering wine?

George : No. They are not getting their booze from a shipment, They don't have that much
pre-thought o time it takes to do this by ¢-mail,

Rep. Lkstrom @ (89507 How about agrecing to pay the additional sales tax if you order wine

from another state?

George : T would be less opposed to that then T am o this bill, 1 still don't know why this
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commuodity is being treated differently then other commoditics. The Valley Wine Society would
be willing to live with paying the sales tax,

Vice-Chair Severson : Has your socicty gone to liquor establishments to see i you can order a

a particular wine there?
George @ Yes, sometintes they can, Small family owned wineries don't go through distiibutors,
but go direct to customers. We couldn't get those at a local establishment.

Rep. Maragos : How many bottles to you buy per year by shipment?

George : Less than 3 cases over the Internet. Most lines T purchase ata local store. Some are
collectors items and can't buy in ND,

Rep. Delmore @ In fairness to the retailer and wholesalers in ND, they pay higher pereentage of

taxes then most businesses do.

Brian Hill, owner Polar Package, Bismarcek @ testified in opposition to SB32397, (SEE

ATTACHED) He discussed history of liquor industry and prohibition and when it was repealed.
Today we have two families who distribute all the liquor and wine through the state, There are
three families that own the majority of liquor stores in the state, The two distributors and three
familics want to protect their monopoly, Any fees, licenses, or fines on the shipments to NI will
effectively Kill the chances of the citizens of ND 1o have a choice.

Naomi Nakamoto, Fargo @ opposed to this bill. 1 am just a wine drinker,

Bob Hanson, Wine Institute : (490) opposed to SB2397. (SEE ATTACHED) We have always

support paying siles taxes. There is nothing that shows minors are misusing this issue, There
are questions of constitutionality wit this bitl,

Rep. Detmore : (870) Are you for or against this?
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. Bob : We accept the amendments and worked on these. We are opposed without the

amendments,

Bob Olheiser, Deputy State Treasurer @ neutral on the bill, Here to tell you that the system

works now in the state treasurers office. No need to change anything. [ think this is tied to
SB2053, which will transfer to the tax department, the responsibility that is currently in the state
treasurers departiment.

Chair Froscth : Can you comment on how the regulations will be effected in this bill.

Bob Olhciser 1 We in ND basically obey the law. We believe that if you pass a law. people will
obey because s it a law, The wholesalers in ND are very good about complying with state law.

Chair Froscth : Any further testimony? Hearing none, SB2397 is closed.
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Minutes: Chair Froseth : Let's discuss the amendments on S132397 brought by Dan Kuntz,

Sponsors said the "shall” needs to stay in. Al parties liked the amendments from the senate.

Rep. NoJobinson : 1 "shall™ is feft ing there is no latitude for a first time offense  [just don't Jike

this bill for a free market socicty.

Chair Frosetl

12 The language just means it has to be reported.
Rep, Eekre o That's vight, and it will be up to the US attorney to do something, if hesshe wants,
Rep. Maragos : I move the amendments,

Rep, Delmore @ 1 second,

Rep, NoJJohnson @ T move o further amend line 9 to $50 instead of $1,000 and page 3, line 30

to $50 instead of $1,000,

Rep. Disrud : § second.,
VOICE VOTE: 2 No's and the rest Yes. Amendment Passed.

Rep. Maragos @ 1 move a DO PASS AS AMENDED,
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. Rep. Herbel @ 1 second.

VOTE: 3 YES and _11 NO with 1 absent. FAILED.

Vice-Chair Severson : move a DO NOT PASS AS AMENDLED,

Rep. Disrud @ 1 second.

VOTE: 8 YES and _6 NO with I absent. PASSED. Rep. N. Johnson will carry the bill,
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March 22, 2001 2
Reé
. HOUSE AMENDMENTS to ENG.SB2397 HOUSE POL. SUBS 3-26-01

Page 2, line 1, overstrike "as described”

Page 2, line 2, overstrike "under subsection 1 or 2" and insert immediately thereafter "holding a
valid manufacturers or retailer's license issued by the state of its domicile”

Page 2, line 8, replaca "permit" with "license'

Page 2, line 13, remove "ingluding invoices for each shipment" and replace "the price of the
product" with "for each shipment"

Page 2, line 14, replace the first "and" with "_the date" and remove "the customer's name and
address,"

Page 2, line 15, replace "manufaciurer or retailer of alcoholic beverages who violates" with
"direct shipper is subject to section 5-03-06."

Page 2, remove lines 16 through 18

Page 2, line 19, remove "of that civil penally upon violation of this subsection."

Page 2, line 20, replace "a_civil" with "an"

Page 2, line 21, replace "to recover the civil penalty provided in this” with "may request award

®
Page 2, line 22, remove "subsection, together with"

Page 2, line 26, replace "shall” with "may"
Page 2, line 29, replace "shall" with "may"

HOUSE AMENDMENTS to ENG. SB2397 HOUSE POL. SUBS.  3-26-01
Page 3, line 22, overstrike "as described"

Page 3, line 23, overstrike "under subsection 1 or 2" and insert immediately thereafter "holding
a valid manufacturer's or retailer's license issued by the state of its domicile"

Page 3, line 30, replace "before" with "within thirty days of" and replace "sale or" with "first"

HOUSE AMENDMENTS to ENG. 2397 HOUSE POL. SUBS. 3--26-01
Page 4, line 3, remove "including Involces for each shipment" and replace "the price of the" with
"for each shipment”
Page 4, line 4, remove "product’, replace the first "and " with “, the date", and remove “the
customer's name and address."
‘ Page 4, line 5, replace "manufacturer or retaller ot alcohollc beverages whe" with "direct
shipper Is subject to section 5:03-06,"
Page No, 1 18337.0201

e e




Qof S
HOUSE AMENDMENTS to SB2397 HOUSE POL. SUBS. 3-26-01 pg. 2
Page 4, remove lines 6 through 8

Page 4, line 9, remove "the imposition of that civil penalty upon violation of this subsection.”

Page 4, line 10, replace "a civil" with "an”

Page 4, line 11, remove "to recover the civil penalty”

Page 4, line 12, replaca "provided in this subsection, together with" with "may request award of"

Page 4, line 13, remove "tax commissioner”

Page 4, line 16, replace "shall" with "may"

Page 4, line 20, replace "shall" with "may”

Renumber accordingly

Page No. 2 18337.0201
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HEPORT OF STANDING COMMITTEE (410) Module No: HR-52-6673

March 26, 2001 8:22 a.m. Carrier: N. Johnson
insert LC: 18337.0201 Title: .0300

REPORT OF STANDING COMMITTEE
SB 2397, as engrossed: Political Subdivisions Committee (Rep. Froseth, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO NOT PASS (8 YEAS, 6 NAYS, 1 ABSENT AND NOT VOTING). Engrossed
SB 2397 was placed on the Sixth order on the calendar.

Page 2, line 1, overstrike "as described"

Page 2, line 2, overstrike "under subsection 1 or 2" and insert immediately thereafter "holding a
valid manufacturer's or retailer's license issued by the state of its domicile”

Page 2, line 8, replace "permit" with “license”

Page 2, line 13, remove "including invoices for each shipment” and replace "the price of the

Page 2, line 15, replace "manufacturer or retailer of alcoholic beverages who viglates" with
"direct shipper is subject to section 5-03-06."

Page 2, remove lines 16 through 18
Page 2, line 19, remove "of that civil penally upon violation of this subsection.”
Page 2, line 20, replace "a civil" with "an”

Page 2, line 21, replace "to recover lhe civil penalty provided in this" with "may request award
f!l

Page 2, line 22, remove "subsection, together with"

Page 2, line 23, remove the first "treasurer”
Page 2, line 26, replace "shall" with "may"
Page 2, line 29, replace "shall" with "may"
Page 3, line 22, overstrike "as described"

Page 3, line 23, overstrike "under subsection 1 or 2" and insert immediately thereafter "holding
a valid manufacturer's ot retailer's license issued by the state of its domicile"

Page 3, line 30, replace "beforg" with "within thirty days of" and replace "sale or" with "first"

Page 4, line 3, remove "Including Involces fot each shipment” and replace "the_price of the"
with "for each shipment”

customer's name and address."

Page 4, line 5, replace "manufacturer or_retaller of algoholic beverages who" with "direct
shipper 15 subject to section 5-03-06."

Page 4, remove lines 6 through 8

{2) DESK, (3) COMM Page No, 1 HiIR-b2.6673




ﬁlmﬂ‘f OF STANDING COMMITTEE (410) Module No: HR-82-6673
March 28, 2001 8:22 a.m. Carrier: N. Johnson
insert LC: 18337.0201 Title: .0300

Page 4, line 8, remove "
Page 4, line 10, replace "a civil" with "an"

Page 4, line 11, remove "to recover the civil penalty”

Page 4.Q{Lne 12, replace "provided in this subsection, together with" with "may request award

Page 4, line 13, remove "fax commissioner"
Page 4, line 16, replace "shall” with "may"
Page 4, line 20, replace "ghall" with "may"
Renumber accordingly
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TESTIMONY
SB 2397
Bob Hanson, Wine Institute
Senate Political Subdivisions Commitiee
February 9, 2001

(lood morning Chairman Cook and members of the committee. | am Bob Hanson,
representing the Wine Institute. [ am here today in opposition to SB 2397.

Legislature passed last session, which the Wine Institute supported, as did the liguor
wholesalers, beer wholesalers and beverage alcohol retailers, put into effect strong measures to
keep alcohol beverages purchased by individuals from out of state sources, for personal
consumption, from getting into the hands of underage individuals, This same legislation allowed
adults of legal drinking age to purchase a limited amount of legal alcohol products from out of
state sources without being in violation of state law, That became law through a lot of give and
take on both sides of the issue. During the negotiations last session with the very groups who are
now proposing SB 2397, we, the Wine Institute, did propose the tax issue to these groups, and it
was rejected, The Wine Institute believes in honoring its commitment to that agreement and did
not request legislation this session to upset the compromise agreed to last session.

A. WHERE’S THE PROBLEM?

1. No reported violations in sale to minors, or adults buying more than allowed in law.

2. Both amount of alcohol by . crages sold by North Dakota wholesalers, and wholesale

alcohol taxes paid hy these wholcealers, have increased from 1998, the year prior to 1999

law being enacted, und end of 001,

a. Wine sales by instate wholrsalers increased from 542,000 gallons and $292,000
in taxes in 1998 to 593,000 galions and $318,000 in taxes in 2000,

b. Liquor sales by instate wholesaless increased from 975,000 gallons and $2.4
million in taxes in 1998 to over 1 million gellons and $2.5 million in taxes in 2000,
¢. Beer sales by instate wholesalers increased (rom 16.8 million gallons and $2.55
million in taxes in 1998 to 17.1 million gallons and $2.57 million in taxes in 2000,

3. Sales tax is covered by use tax law.

4, Maximum wholesale liquor tax on amount allowed under the law passed last year is

$1.19 for wine under 17%; $1.43 for wine over 17%; $2.38 for champagne; $5.94 for

distilled spirits; $.18 for bulk beer and $.36 for canned and bottle beer. A person is only
allowed to purchase one case of alcohol per month under this law.
B. CONSTITUTIONALITY

1. Quill case - Prohibits states from collecting state sales taxes if company doesn’t have a

physical presence in state. Federal government has also enacted law prohibiting any new

taxes on Internet sales. If the tax collection section is passed, the members of the Wine

Institute will comply. However, 1 don’t believe you can, today, enforce the collection of

these taxes by others who our residents contact and want to purchase products from.

2. November 17, 2000 New York Times article: Manhattan Federal District Court judge

rules NY law effectively banning direct sale of cigarettes to New Yorkers via Internet “is

likely to be unconstitutional.” Article also stated this ruling “could accelerate a major
trend in Internet-related court cases: findings by judges that a state’s attempt to regulate

Internct activities within its borders runs afoul of the Constitution’s commerce clause. In

the past few years, at least five different federat or state judges in five different states have

struck down state-based Intetnet laws on commerce clause grounds.” The article went on
to state “Currently, several cases asserting that state bans on Internet wine sales violate
the commerce clause are clogging court dockets.”




C. ANTI ECONOMIC DEVELOPMENT

1. Istablishes another unnccessary barrier to attracting desirable companies with high
icve] positions to state.
2. Invites retaliatory actions from other states relating to North Dakota direct marketers, (
Example: Pride of Dakota; HB 1404 which allows for farm wineries in the state.

D. DISCRIMINATORY, UNFAIR, PUNITIVE & UNREALISTIC
1. This bill imposes a double penalty for someone who ships to someone in the state they
are not suppose to. The penaltics in the current law involve written notification for I*
offense, class A misdemeanor for 2™ offense and it's a class C felony if it happens a 3"
time. In this bill, an additional fine of $25,000 is imposed. In addition, this $25,000 finc is
levied if the shipper fails to file a sales or wholesale alcohol beverage tax return.
Additionally, there are already penally sections in the law for failure to file and report both
wholesalo alcohol and sales taxes. Why the heavy handedness. No other retailer, of any
product or service, must pay a fine of $25,000 if they fail to file a tax return, which in this
case could be for as little as $.13 for a bottle of wine or $1.19 for a whole case of wine as
allowed under existing law. Assessiny a heavier, unreasonable penalty on out of state
companies, than on in state companies is unfair, discriminatory and punitive.
2. No other retailer, cither in state or (ut of state, of any product or service, is required to
submit the individual names and addresses of everyone they sold to with what they
purchased, how much they paid, and how much they bought.
3. No other out of state direct marketer, of any type of product, who does not have nexus
in our state, must obtain a “direct shipper license™ let alone pay $1000 for it.
4. No other direct marketer of any type of products who does not have nexus in our state
must pay these types of taxes in our statc. Other retailers in our state who have few sales
arc allowed the option of filing scmiannually or annually and are not mandated to file ( ‘
quarterly, This bill is truly government bureaucracy at its best, and for what reason,
5. No other seller of any product from another state, who does not have nexus in our
state, must pay our state sales taxes on purchases where possession of the item purchased
is taken in that state,

This bill is obviously discriminatory towards out of state businesses, blatantly anti-
business, clearly punitive, probably unconstitutional and opens door for retaliatory action against
North Dakota direct marketing businesses. 1 don’t believe that is the image and message we want
to send to people and businesses outside our borders,

It is our position and belief that everyone, including government should be on the side of
innovation and consumer choice. Senate Bill 2397 takes just the opposite approach.

On behalf of the Wine Institute und all consumers of our product, we respectfully request
a do not pass on Senate Bill 2397,




88 2397
February 9, 2001

Good morning Chaliman Cook and members of the Senate Political Subdivisions
committee.

| am Vern Thompson, former state senator from Minnewaukan, district 12 and the prime
sponsor of the original legislation which is being addressed in 8B 2397, .

As | am unable to appear in person today, | have asked Bob Hanson to give you my
testimony on my behalf.

| just want to say that last session everyone and all interests in this Issue, including
myself, worked extremely hard at reaching a compromise acceptable to all regarding
the Internet sales of alcohol, and we did.

| believed the compromise agreed to was to have been the end of the issue.

8B 2397 is, in my mind, an outright breach of the agreement reached last session. |
am disappointed this legisiation was introduced now. | belleve once a deal has been
reached, everyone involved should live by it. Because | value my integrity and 1
consider my word to be my bond, | must register my opposition to SB 2387 and request
you to give the bill a do not pass recommendation and to urge its defeat on the floor.




JOHNSON BROTHERS NORTHWEST BEVERAGES, INC.

1358 North 39th Streef ¢ Forgo, ND 58102 * (701) 282.4660 * Fax (701) 282-8869

February 8, 2001

To:  ND Legislative Committee on
Industry, Business and Labor
Dwight Cook, Chalrman

I am writing in support of SB 2397 which addresses the issue of out-of-state interests selling
spirits, wine and malt directly to ND residents.

As a wholesaler of all three of these products, we are subject to all of the laws of North
Dakota which regulate this industry, We are licensed by the state and we collect and
submit ND excise taxes on all alcoholic beverages that we sell. We also report monthly all

of our sales by county to the state treasurer’s office.

ND retailers ave also licensed, both by the state and oy their local government, These
licenses vary by county and/or city. They are also required to collect and submit state sales
taxes and any local sales surtax which applies to these products on a quarterly basis.

Every business in the alcoholic beverage industry in ND pays taxes. Income taxes, FICA
taxes, etc. We all employ ND residents who pay taxes and are part of the ND economy.

The out-of-state interests who ship these products into North Dakota are responsible for
none of the above.

SB 2397 would correct this inequity.

I ask you to support SB 2397 and require the out-of-staters to put something back into
North Dakota ~ not just proflicer without accountability.

Than!: van for your consideration,

oty ;. bl

Tony Engedal
Geseral Manager

Importers & Distribulors of Liquors ¢ Wines ¢ Beers * Waters
PURVEYORS SINCE 1919




Direct Shipping SB 2397

Thank you chairman Cook and comniittee members. [ am Jared Anderson, Vice President
of Congress Inc, a North Dakota wine & spirits wholesaler. I would like to talk today in
favor of SB2397, We all know that the Internet is here to stay. [t has become a part of
our lives. You can get on the web and find any product produced in every corer of the
world and have it delivered to your door. It is a very powerful tool. It is just that though a
tool. The change is in speed and access to information not in the basic tra-»saction, It is
still a product with a buyer and a seller agreeing on a price. In the case 0. alcoholic -
beverages, wo as a society have decided that there needs to be some level of control
through licensing and taxation. Alcohol is different. The state has a right expressed in the
US Constitution to control alcohol within its boarders. No other product has this right
spelled out so clearly in the highest law in the land.

The state has put the taxes and license fees in to control businesses, If a North
Dakota citizen who runs a wholesale or retail alcoholic beverage business, has his
livelihood at risk if he breaks the laws, shouldn’t an out of state business have some
responsibility too? I think this bill addresses the problem in a fair manner that the Wine
Institute has accepted in other states. It gives the state a license that it can revoke if there
are problems and it collects taxes on the sales of a highly taxed and regulated product.

I know that one of the issues raised by the direct shippers is that wholesalers and
retailers are protectionist and only looking out for themselves and their pocketbooks, if
any of you have a chance to see the price the on line companies are charging, please
compare it to the shelf price at your local retailer. In many cases it is tho same as the local
retail price. This is without freight (this shows as a separate charge over and above the
product charge), without any state tax, without retail or wholesale overhead (payrolls to
local North Dakota citizens). There is a lot of money for them shipping direct. All we are
looking for is some fairmess on this issue, Attached is a sheet detailing the economic
impact of the wine and spirits wholesaling in North Dakota.

1 hope you will support this bill. Thunk you. I would be happy to answer any of your
questions.

Jared Anderson

Vice President

Congress Inc
701-282-0985
Jareda@congressincnd.com




The Economic Contribution to North Dakota
of Wine and Spirits Wholesaling

The aconomis role of wine and spirits wholesalers is to provide efficient distribution of products
from multiple producers and importers to hundreds of retail outlets. In the process, wine r.ad
spirits wholesalers create jobs, pay wages and taxes, and add value.

This direct economic ectivity of wine and spirits wholesaling, in turn, causes additional growth in
the economy. Wholesalers buy goods and services, such as trucks, motor fuel, computers, and
acrounting services, Wholesaler employees spend their wages on such things as housing, cars,
e/iucation, and vacations. Economists refer to this rippling economic activity as the “the

raultiplier effect.”

The table below shows both the direct and the total economic contribution to North Dakota of
wine and spirits wholesaling. The total economic contribution represents the direct and the
resultin§ multiplier effect, including how these impacts cross state borders, The "economic
activity” shown in the table below is the equivalent of Gross Domestic Product (GDP), or the
value-added at each stage of production in the U.S. economy.

Economic Contribution, 1999

4

Direct Total
Jobs 140 520
Wages ($000) $5,060 $14,110
Economic Activity (3000) $14,400 $47,480

Wine and spirits wholesalers directly support both federal and state sxcise taxes on products sold
in North Dakota. Further, the economic activity generated by wine and spirits wholesaling
results in additional public revenue to the state, local and federal governments.

;

Public Revenue, 1999
Direct” Total
State and Local ($000) $2,800 $4,440
Federal ($000) $10,730 $19,810

*State: state excise toxes and gross receipts tax, where spplicabie.
Foderal: excise and occupational taxes and import duties.




Mr. Chalsman and Senators

My name is Brian Hill. 1 am a owner, operator of Polar Package Place a retail wine, beer
and spirit store in Bismarck, ND.

This blll just goes to show the mafla like tactics and greed that our two liquor distiibutors
have. Their only intention is to keep the citizens of this state from being able to enjoy
products not available to them in the conventional way. No winery or brewery is going to
pay $1000.00 to seil a fow bottles or cases to a patron, thus killing the chancr for the
people of North Dakota to be able to enjoy special hird to find products,

My business pays license fees In excess of $4000 in order to sell around $2 million in
sales, and I have competition. The Alcohol distributor’s in North Dakota pays $1000.00
to do around $50 million in sales cach, and they have absolutely no competition on the
same brand. Why don’t we just change this license fee to a $100,000.00

There is a distributor behind me that has open accounts for their own sales people that
violates the law by selling products to an unlicensed person. This is keeping a sale from
me and cheats the state of Sales tux, It scems to be ok for them to skirt the law to benefit
themselves’. There is another distributor behind me who gives special accounts exclusive
righis to partioular items and special deals, not available to others in the industry. But
these are the same people testifying in their behalf.

I hope you’ll stop this bill, but in the interest of faimess if you consider this bill I would
like to introduce an amendment to this bill relating to the marketing of alcoholic

beverages in North Dakota, requiring the liquor distributors to abide by the same laws as
our beer distributors in NDCC section 5-03

Sincerely;
Brian J. Hill




Below is an amendment to Scaate Bill 2397 relating to the marketing of alcoholle beverages in
North Dakota.

' requost that the tollowing language be added as u new section to NDCC 5-03,

Discrimination prohibited, A liquor wholcsaler must otler all olits products to sll licensed
MM&MWMMW&MMLMW mm
retailers, No liquor wholesaler may discriminate amo CNse Ve ~
m.MM_thwu&L).Lﬂ_u,s.t.ts.umls.l.,.t.uJhs:-.l.x.,t.ul,.,:\....».I,-t.!u.v.u.,r.s,k:,s:er.muu_t.ia\.n.::-.
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ED PHILLIPS & SONS CO. OF NORTH DAKOTA

1338 North 39th St., P.O. Box 1978 ¢ Fargo, ND 58106 ¢ (701) 277-1499 * Fax (701) 2682-8869

February 8, 2001

To:  ND Legislative Committee on
Industry, Business and Labor
Dwight Cook, Chairman

I'm Rob Hansen. 1am the president of Ed Phillips & Sons, a licensed wholesaler of spirits,
wine and mal¢ in the state of North Dakota. P’'m here to testify in support of SB 2397 and
answer any questions you have of me,

SB 2397 seeks to ievel the playing field between North Dakota businesses and out-of-state
interests that sell (or would like to sell) beverage alcohol to North Dakota residents, The

system as it Is now is unfalr,
Every North Dakota business involved In the sale of beverage alcohol is required to:

1) Be licensed by the state. Retailers must also have local licenses for spirits, wine and
mait, Different licenses are required for on and off premise businesses. Even
special events — concerts, rodeos, etc. are required to be licensed to sell beverage

alcohol,
2) Report all beverage alcohol sales to the state,

3) Collect all applicable taxes for the sale of beverage alcohol. For licensed retailers,
this means collecting the state saies tax as well as any local taxes levicd on these
products and submitting these taxes to the state quarterly. For example, Fargo has
a 1% clty sales tax and 4% county sales tax over and above the state sales tax of 7%

on beverage alcohol. Many aiher communities also have surtax,

Wholesalers are required to monihiy report all sales of spirits, wine and malt
products and pay the state excise taxes on these products.

In addition, every bev-al business in North Dakota employs people who pay taxes and pays
FICA taxes on the wiges these employees earn. Ed Phillips & Sons employs 45 to 50
people, depending on the time of year.

Importers & Distributors of Liguors ¢ Wines ¢ Beers » Waters
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The out-ol-state interests have no such responsibilities, burdens or costs.

1) They pay no state or local license fees,

2) They - ve not required to collect or pay any state excise tax or sales taxes on the
products they sell,

3) They employ no ND residents.

1 think tho bill Is fair as written.

{) The license fee is considerably less than the fees paid by ND businesses for the
privilege of doing business.

2) The tax collection and reporting requirements are only as demanding as those
imposed on the ND retailers and much less than ND wholesalers.,

3) The penalties only affect those who do not comply with the ND law. ND businesses
have a huge investment in this industry. Failure to comply can cost Incredible sums

of money and ND jobs,

In summary, these out-of-state businesses - as the law currently stands — have an
advantage in every sense over the North Dakota businessman. They contribute nothing to
the state of North Dakota and actually cost the state money in missed tax collections, As a
ND businessman, I'm not looking for an advantage; I'm trying to compete on a level
playing field. After all, what’s {air is fair,

Thank you for your consideration,

4

Robert L., Hansen
President




TESTIMONY NDBWA

SB 2397 PO Box 7401
February 9, 20001 Bismarck, ND 58507
Senate Political Subdivisions Committee (701) 258-8098

Janet Demarais Seaworth
North Dakota Beer Wholesalers Association

Mr. Chairman, members of the committee, my name is Janet Seaworth, I am the Executive
Director of the North Dakota Beer Wholesalers Association. There are eighteen beer
wholesalers in North Dakota, all family owned and operated wholesalers; many in their
third generation of family ownership.

NDBWA supports the intent and purpose of SB 2397, which is to license out-of-state
distributors. For beer wholesalers, this is an issue of fairness. The alcohol beverage
industry in North Dakota, as in all states, is a heavily regulated industry. Where, when,
and to whom one may sell alcoholic beverages is strictly regulated. And the products are
heavily taxed. North Dakota wholesalers alone pay more than 2.5 million dollars in
wholesale taxes each year (that’s about $150,000 per wholesaler) for the privilege of
distributing malt beverages in North Dakota. They also pay license fees ($200 per year)
and they must file monthly shipment reports and pay taxes on a monthly basis. If they
don’t, they are subject to civil and criminal penalties:

Failure to pay tax when due: add 5% per month of tax unpaid until paid

Failure to file report: $100 for each day reports delinquent

Filing fraudulent return: amount equal to tax evaded is added to tax due and
wholesaler guilty cf class C felony

Violation of any provision of Title 5: license revocation/Class B misdemeanor

Currently, out of state shippers distributing alcoholic beverages in Nortii Dakota bear
none of these responsibilities. In effect, current state law discriminates against in state
distributors and provides an unfair advantage and immunity from state regulation to out-
of-state distributors. We think its fair that out-of-state distributors havc the same or
similar responsibilities as in-state distributors, At the very least, they should bc licensed,
they should pay taxes, and they should report to the state. While there appears that there
may be some disagreement as to the details of these requirements; we are not so
concerned about the details of these requirements (what the license fee should be, how
often they should report, what the penalty should be). This is really a wine issue, and the
direct shipment of beer is negligible. However, if this state is going to allow direct
shipment of beer, then it has a responsibility to regulate those shipments. We would urge
this committee to support licensing, payment of taxes, and reporting requirements for out-
of-state distributors and we would leave the details of those requirements to your good
judgment. Thank you,
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.&m& exchuding a nonvesident from ths right to disiribute liguor in Kansas jvst because the

j applicont has not resided in the Siate of Kansas for ten years cannol be said to genvinely bear on

| wieiber the applicant will comport Mmself according (o governing standards and distridute liguor in
the state in a msoral and ethical manner. Such summary deniai is especially offerisive in light of the
Court's findings, supra, that there are neutral, nondiscriminatory vlteritives readily availatle to
protect Defendants’ interests in conducting comprehensive and acourate background checks on
nonresident applicants 1o minimize the infiltration of crime in Kansas, See Dickersowi v. Batley, 87 F.
Supp.2d a1 709-10 (where covrt fuld Texas anti-direct-shipment law factally discriminated againsi
interstate commerce and could not be saved by the T\venty-first Amendmeni because the stat did not

prove there were no "reasonable nondiscriminaiory alternativas” in exercising its core powess). 161

IV, Conclusion

Based on the discussion above, the Court finds, rather than exercising a core concern of the 7\wenty-
Jirst Amendment, the challenged residency requirement constituies nothing more than "mere
economic protectionism” and works only to insulate Kansas reaidents from outside competition. See
Cooper v, McBeath, 11 F.3d at 555 ("While courts have recognized generally the need 'to combar the
perceived evils of an unrestricted traffic in alcoholic beverages’ as a permissible, if vague, purpose
of the Tweniy-firsi Amendment, ‘laws that consiitute mere economic protectionism are . . . not
entiiled to the same deference.') (quoting Bacchus, 468 U.8. at 276), As such, the Tvwenty-first
Amendment fails o "save" the residency requiremunt at Isstte from this Court's finding, supra, that
the residency requirement in section 41-311(d) of the KLCA is an ixsp2rmissible limiiation on
interstate commerce in violation of the dormant Commerce Claure.

‘ Accordingly, It is hereby ordered that Pla:nilffs' motion for summary judgnient is granted and
Defendants’ cross motion for summary judgment is denied, It is further ordered the: the residency
requirement found in X.S.A. 41-311(d) Is hereby declared 1o be unconstitutional and Defendants,
their successors, agents, and employees uare enfoined and restrained from implementing, enforcing,
or acting in reliance upon tha K.S.A. 41-311(c) residency requirement.

Pursuant 10 42 US.C. § 1988, Plaintiffs are er:itled vo an award of nftorneys fees, costs, and

expenses associated with the prosecution of this case. Counsel are ordered to confer and attempt to "
reach an agrecment regarding the fee award. See D.Kan. Rule 54,2,

IT IS SO ORDERED.
Dated in Kansas City, Kansas on this ______ day of February, 2001,

David J. Waxse | ,. ‘
United Stcnes Magisivate Judge

1. Plaim{ffs also assert in thwir Complaint thot the KLCA residerncy provisions violate the Privilege
and Immsmities Clause of the United States Constitution. Plaintiff's opted, however, not to move for

ssmmary fudgment on those grounds.
3 2. Upon Dafendanis’ motion, and withuwut objection from Plaintiffs, this Court previously dismissed
bitpy://www . ked .uscourts. gov/opinions/992363 DJW-69. himl 219101

¢ et




TESTIMONY ON SB 2397
BILL SHALHOOB
ND HOSPITALITY ASSN

Mr. Chairman and members of the committee, the North Dakota Hospitality Assn.
and its 500 members support SB 2397. We believe it corrects practices that go directly
to the ismes of competitiveness and fair play.

As background it is fair to say that sales of liquor and the liquor business have

always been treated differently than any other commodity. Generally, it is a privilege,

~ not a right, to have a liquor license. Anybody who desires to can open a clothing, grocery,

or furniture store. All that’s needed is a desire to compete, some capital, and a few
permits. Off sale liquor licenses are restricted in quantity by a city’s population and are
the only business license that has a market value that rises and falls with the economy. It
is one of the few products the State has seen fit to put an excise tax on, and we as retailers
pay an additional 2% sales tax on our sales, which I believe is the only product in the
state to do so. For this privilege of doing business, we also pay substantial state and local
license fees, Average costs for these fees are in excess of $3,000,00 per year.

SB 2397 is a step toward correcting the unfair balance that exists in today’s
market place. Our retailers are restricted by statute to selling only in the political
subdivision in which their license is issued. For the modest fee in this bill a retailer gets
the entire state to sell to. Our retailers are not allowed home deliveries, yet the retailers
targeted here can deliver directly to every home in the state. Attached to this testimony
are several pages'ﬂ'om www. ambrosiawine com as an example of the retail activity SB 2397

targets, If a company can sell $1,7:00.00 of product at a 75% cost of merchandise, they
would realize a $400.00 gross profit. In the case of finer wines that may be the price of




ofie of two cases of product. All of the costs described in this bill would be recovered at
that point and every additional sale contributing to profit.

We do not believe it is unfair or unrealistic to require these vendors to pay a liceuse
fee or the same taxes that our local stores are required to. Or that they should be subject

to the same kinds of penalties our members are. We urge a do pass on SB 2397,
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Alderbrosk Vayds & Winery 1998 OVOC Zinfandel

The pesfect all-around Zinfandel Plash and sexy enongh to drink alone, but with plenty of Lively
acidity to pair with food.

317.50/Bessis $15.75/Bottis/Case of 12 order § W-AL-Z98-D

Burgess 1992 Zintandel
Spicy and intense, balanced and complex. Drink now oz bold for 3 to 4 years.
$20.00/Borels $18.00/Boctis/Cas of 12 order # W-BU-292-D

De Loach 1998 Califernia Zinfandsel

Spicy, juicy, and very, very smooth. A grear everyday Zin with most foods.
312 00/Borric $10.80/Bossle/Case of 12 order # W-DL-Z98C0

Bry Cresk Yineyard 1997 Heritage Cione Zinfandei

Hesitage Clone Zinfandel xmashes the myth that vines must be old to make great wine. This
nine-year-old vineyard produces 2 wonderful wine with blackberry, plum, and chocolate flavors
are balstered by carthy, dusty notes.

$15.00/Bettlc 313.50/Bessle/Cas of 12 order # W-DC-Z97HO

Miner Family 1997 Napa Veliey Zinfande!

Software King Dave Mincr and wife Emily hit the jackpot with this medium-bodied, bright,
and complex Zin. Old fricnd (and lcad-off hitter extraordinaire), Gary Brookman leads the
‘winemaking for this “pay really close attennon to this one™ winery.

$20.00/Pocsis 313.00/Bocsie/Cas of 12 ocder & W-N1-Z97N0

Pacific Star 1997 Reserve Zinfandel

Turn left at the huge golden gares of the City of Ten Thousand Buddhas at the end of Talmage
Roed cast of Ukiah, where the Bartolomei Family has dry farmed 75 year old vines to find the
frait for this powerful, ripe Zinfandel.

$20.00/Bessls 318.00/Partis/Cam of 12 order # W-P2-I5TRO

Resenblum 1997 Richard Sauret Vineyard Pase Rebkles Zinfandel

A big favorite of ours with that distinctive Paso Robles flavor of very intense raspberry and
pepper. Kent Rosenblum hits the mark again!

S18.90/Beutis 316.20/Dorsic/Cas of 12 order # W-RB-297S0

Schuetz Oles 1997 Esthar's Reserve Zinfandel

Bxcelient Naps Zin with zin-fully rich, fulli-bodied flavors. Even better the next day (Gf you can
hold on to it that loagl).

£23.08/Borsic $20.70/Bossis/Caus of 12 ordex # W-$T-TITEO

Sky Viasyaris 1996 Mt. Vesder Ziafande)

If Jimi Hendrix were a Zinfande) (and who knows, he may be), he would be this one from Sky
with its hard driving, full-thrortled, Mt. Veeder fruit. *Excuse me while I kiss the Sky.™
$18.00/Bossic 31630/ Docric/Case of 12 order # W-YS-296V0

Trentadee 1993 2intfandel

S14.50/Dorsie $13.08/Borsic/Case of 12 ovdes # W-TD-295-0

Tria Winery 1997 Dry Crask Zinfandal

Three vincyards were behind this concentrated wine with the trademark berry and bramble

- charsceeristics of Dry Creek fmit. Juicy blackberry and bloeberry mix with the dense, supple
- tanains 10 support » tichly intense wine.

S18.00/Donsls $16.30/Bossis/Cam of 12 ovder # W-TR-Z97DO

anc.n Seatisamaria Dntandel
: {soery) years of making wine from this Sonoms Valley vi

spice. A
amall percentage of Petite Simmh was added for color and balance 1o this robust, full-bodied wine.

More Ambrosia

Collections

Stock Up On Really, Really Good
Chardonnay Case
$268.00 Repuiar Price $334.00, Save 20!

‘Whar more could you ask for? A case of reserve
quality Chardonnay for 20% off AND (neardy)
enough wine ™ get you through all of your
holiday entertaining.

2-°96 Mayacsmss

2-97 Chappelles Estute

2-97 Kendall-Jackon Camelot Vinsyard

2-97 Siivernds Limitsd Rewrvs

297 Ssng’s Lenp Wine Cellars Naps Valley

297 Trsfurben Estaze

order # M-HSTOCX

Three Decade Cabernet Trio
$160.00 Regoiar Price $190.00, Save Sat
Warch the yeary fy by with this trinmphant trio
of stellar Cabernets from Naps, incinding

. Francis {doa’t call me the Godfather)
Coppola’s Rubicon, Mr. (<call me Bob)
Mondavi’s Napa, and Joe {nmy barrels are just
finc) Heitz” Bella.
1-79 Nichaum-Coppola Rubicon
189 Rober: Mondavi Napa Valley
195 Heirs Cellar Bells Ocks Vincyard
order # M-COECADE

The Unitad State of Meriot Sampler
$165.00 Regutar Price 5294.00, St 15%

No pomp and circomstance here, jost good
solid wine. Medot is in good hands with this
triad st the helm. And you should see therr flag!
297 Whitskall Lanc Napa Valley

2-97 Vime Cliff Napa Valley

297 Fideer Vansyards RCF

order # M-MUNITED

Cellar Candidates Cabarnst Callection
$489.00 Neguiar Price $338.50, Swve 251

‘We looked into our crystal Cabernet ball and
saw a loeg, fruitful furure for these

{or was it a tall, dark stranger?}. OK, here's
what you do: 1) Buy this case. 2) Remove a
botrle from your cella: =ach year 3) Open ad
cvaluate for forare aging potential. {(Yeah, we
Imow, this scientific stuff can be strenmons. )
396 PFrias Viasyard

3-96 Liparies Coltnrs Howell Mowntmin

396 Yolder Riswls Bowily Emasre

3-97 Marvyvale Rowrye
cnder # B-CCELLAR

Regisaal Pinst Sampler
$98.00 mepuiar Price 312750, Sow 23%!

‘What do these three wine growing regions
have in comman? Cool weather and the facxy
that Pinot thrives in exch. So what do we do?
Package them all together in one tidy bundle
for your appraisal. Coal, hoh?

2-97 Rabevs Simsisy Loz Carxerm

2-%7 Wild Hevse Central Const

2-98 De Loach Ausian River Emate
ooder # M-PREGION

Built far Zin Case
$19B.00 Segstar Price $299.06, Sme 17%!

Of all the guilty wine pleasures available, we
often prefer 1o walk on the wild side with this
California native. And we love the Zinfandcl
desaiprons fike brambly, peppery and jammy.
Or 23 our friends at WineX magezine maght
put it: “A ZZ Top meezs the Beastic Boyz gig™.
Go abead, wallow in the guite.

2-%96 Mazsacoe Dry Cresk Vallsey

2-97 La Crema Rewrys

2-97 Lamborn Family Toam Connection

2-97 Resenbizm Cellars Richard Sawwst Vineyard
Pass Roblss

2-97 Schusty Olas Esthur’s Rewvys

2-°98 Aldcrbrosk Vineyuris and Winery OVOC
order # M-28n7Y

Tiny Rubkbles Tris
$99.00 Regutar Price 5120.90, Sam 1IN

Bubble your picssure, bubble your fon with
this terrific o of magical, tickie your nose
elixir. (How do they gex those tiny bubbles in
the Lonile anyway?) Three of the bese from
Califorre and France. {Where's Dar Ho whee
you need him?)

I-Demsine Chondon Boeil

1-92 Delametse Rinnc de Biowe

1-95 Schowemsbery Binnc de Boir
order # %-STINY -

GRBAEL & n ke

Yy




‘nn 1988 Cabernet Sawvignan ¥z« Libneator. . -

Jordan characreristically producss supple, elegant and refined Cabs with

a polished texrure. The "88 in particolar is vibrant and racy, with bnght

fruit, berd, currant, spice, and vanilla flavors. It”s becn aging nicely and is .-
ready for consumption. Obviously, oil and gas executive Tom Jordan

knew what he was doing when he switched lnbricatons!

3$95.00/Borsle $85.50/Bostic/Cas of 12 order # W-JV-C8B-0

Oakford Vineyards 1988 or 1989 Caberaet Sauvignon Lller combo?

i Therc’s a ncw gamce 10 town, 2 winery with some very impressive women at
Q the helm. Oakford Vineyards is owned br Carol Wilson, the General Manager
- is her daughter Melanie Moocrs, and producing the wine & wincmaker
m extraordinaire Heidi Pererson-Barroat. A very impressive combo! Speakiog
T of combos, the 1988 is complex and modium-bodied with a smooth finish.
TSl Aromas of black cherry, licorice, coffer, and herbs emanare, while the flavors
include chocolate, raspberry, and black cherry. The "89 stll appears vonthfii
“with mouthwateting fruit and chocolate fiavors in a foll body. In both cases, 2
rouch of elegance 1s just beginning o show through along with a shighr
mustiness, which Is so characteristic of grear aged Caberner.
38 - $57.00/Beosxde $51_30/Botrle/Case #f 12 order 8 W-0D-L88-0 °
89 - $50.00/Borelc $45.00/Bottic/Case of 12 order # w-0n-c29-0 € €S

Grgich Hills 1992 or 1994 Napa Valley Cabernet Sawvignon Elecrifiywr /
While Mike Grgich might have helped put Napa on the map in the 70s
y with his Chardonnay, he really electrifies us with his Cabernets. The ™92 &
| *94 Cabernets arc opnlent, almost sexy, with bright berry 254 chocolaze
e aromas and creamy flavors. They simply wow you with their finesse and
Ev - elegance, displaying hints of cedar and spice 2nd fimsh with a dean,
polished aftertasie.

92 - 302 09/Barzle $57.60/Bettir /" ase af 12 order § W-CH-CI2NO ‘
04 - $60.00/Berzic 35¢.00/Bettle/Casc of 12 ordes # W-EH-CIARD

ebaum-Coppola 1980 or 198) Rabicon

\3\" Upon release, these wines were huge with massive fruit and Frias Vineyards 1992 Cahernet Sauvignon Fanos seighbors.
g " tannins, but age has begun to soften them. They remain big, FRIAS Pﬁnvmismd:ﬂbywndm—hm
rich, and intense with plenty of ripe fruit, burt they are more st Freemark Abbcy,m angcr,fznd Grace Family Vincyards among them.
- Needloss to say, they have found an excellent place to grow grapes. This
7 ks
. balanced and complex now than they were upon release. The is a big, ful Cabernet with ineredible ag sal: the dark red
fRavors are dxsplaymg cedar notes, mature currant, spice, chocolate, raspberry, plum - EnE ¥

o color has not diminished over the years. It 3s a2 complex wine with aromas
and black cherry. These 19 and 20 year olds are still so big thar it looks like Francis

CARRONST

e and Havors of chocalate, licorice, violets, and bright frove.

Coppola’s dream may come true: Wines t last 100 years!! Amazing. $50.00/Boztle $45.00/Borsle/Case of 12 oxder s w-re-c920 & D
’80 - $105.00/Bessie $94.50/Bortic/Cast of 12 <:der® W-NC-CSORD
'81 - $100.00/Bestic $90.00/Bottie/Case of 12 order # W-NC-CB1R0 I° Roberr Parker 1989 Far Niente 1994 or 1995 Cabernet Sauvignen sbe) or lafer

The ™94 & 95 Cabernets are excclient examples of the high quality

this winery is capable of producing. The 94 & rich, round, and smooth
with aromzs and flavors of tobacco, mint. cedar, and black frait. The

95 vintage is powerful and inrense, with flavors ranging from spicy black
cherry, leather and cedar, ro sacculent, sich, and juicy dark froar. Both
Cabs have great aging porenrial, but the excellent balance makes thom

Neltz Cellar 1994 Trailside Cabernet Sanvignen Ot The Cabernet-#frasl

Joe Heitz helped bring inrernational fame to Napz Valley wines with his superb
Martha’s Vineyard Cabernets. And his fabulous Cabernets from their 100-acre

Trailside Vineyard in Rutherford take that fame to another level. Traditionally, suitable for drinking now. o
.Heitz" Cabernets are marked by cedar, carrant, and spice notes, and this Cabernet zs“;;:ggzm ;Eggm 5 Z order # W-FN-C94-0 o~ ’ e

. - .00/Bettle )/Rettie/Case order # W-FN-C95-0 Wine Extinsiont 9/3/9y
is no diffcrent. The *94 Trailside is full and round with aromas and flavors of 92 Wine Specrator 6715798
cherry, leather, cedar, miar, plum, pepper, licorice, and cocoa—traditional Heitz,
0 i " ] Heltz Cellar 1993 Napa Cabernet Sanvignen Sbl.na rvalng?

"93 brims with the ich black cherry, aurant, and famous mint of ts -

‘What has Martha's minr, Bella Oaks” clegance, and Trailside’s intensity?
£55. .50/Borsle/Case of 12 ordes # w-ng-c9a10 @)  The Heirz Napa! A delicions blend of the Heitz Caberner vineyards, the
: siblings. Truly 2 harmonious family blend.
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Presented by
Dan Kuntz

TESTIMONY OF NORTH DAKOTA WHOLESALE
LIQUOR DEALERS ASSOCIATION

During the 1999 Legislative Session Senate Bill 2216 was introduced to prohibit the
direct shipment of alcoholic beverages from outside North Dakota to persons in North
Dakota. Opponents of SB 2216 wanted individuals to have the right to order alcoholic
beverages, primarily certain wines that were unavailable in North Dakota, from out-of-state
sources.

SB 2216 was amended and later enacted at section 5-01-16 of the Century Code
to allow individuals to order up to 12 bottles of wine or liquor or a case of beer per month

from outside the state for personal use. Although SB 2216 was amended to allow direct

shipment of alcoholic beverages for personal use, the amendment did not require the out-
of-state shippers to pay the North Dakota taxes or comply with the other regulatory
requirements that apply to North Dakota wholesalers and retailers selling alcoholic
beverages in North Dakota, Under the current law, a manufacturer or retailer could
essentially operate a virtual bottle shop serving North Dakota customers from outside NMorth
Dakota without paying any of the taxes or meeting any of the other North Dakota regulatory
reguirements as long as they shipped no more than a case of liquor per month to any
individual customer.

SB 2397 would amend N.D.C.C. § £-01-16 to add the following requirements on

direct shippers of alcoholic beverages:




1. The direct shipper must be a licensed manufacturer or retailer in its place of

domicile.
. This will assure the manufacturer or retailer is a legitimate business
enterprise and its product is subject to some leve! of health and safety
inspection and approval.

5 2. The direct shipper must obtain an annual direct shipper license from North
‘ Dakota and pay an annual license fee to North Dakota of $1,000.

. The license fee compares to a $5C0 license fee required of North Dakota

alcoholic beverage manufacturers, a $1,000 license fee for liquor
wholesalers, a state retail license fee of between $50 to $150 and local retail
license fees of between $200 to $2,000.

3. The direct shipper must pay the North Dakota wholesale and retail taxes.

. The North Dakota wholesale tax on wine ranges from $.50 to $1.00 per wine
gallon. Wholesale liquor taxes currently generate over $10 million per
biennium in North Dakota.

. The retall tax on alcoholic beverages is 7% of gross sales. North Dakota
retailers are also be subject te additional local taxes.

4. The direct shipper must file quarterly reports with North Dakota.

. The reporting requirement would assure compliance with North Dakota law
including payment of taxes. North Dakota wholesalers and retailers must file
these reports on a monthly basis.

SB 2397 Is patterned after similar legislation from Louisiana. (See Attachment 1),

The main components of the Louisiana statute were reached as a result of a compromise

between the Wine Institute and Louisiana wholesalers, administrators and legisiators.




A comparison of SB 2397 and the similar provisions of the Louisiana law are as
follows:
2397 Louisiana Law
Licensed in state. of domicile Yes Yes
Direct shipment & license fee $1,000 Originally $100, now $150 for
m?nlufacturers and $1,500 for
retallers

Payment of applicable state laxes Ye2 Yes

Report filed with state Quarterly Originally annually, now
monthly

Civil penalty $25,000 Originally $10,000 for
everyone, now $256,000 for
retallers

Notification of state & federal
authority Yes Yes

Shipment limitations 144 bottles per 66 bottles per consumer per
consumer per year year

SB 2397 will not prohibit the direct shipment of alcoholic beverages. Even with the
requirements of SB 2397, North Dakota will stil! be one of the more liberal states in
allowing the direct shipment of alcoholic beverages as approximately 30 statas prohibit
direct shipments either entirely or by common carrier. SB 2397 will simply subject direct
shippers to some of the same requirements that apply to North Dakota wholesalers and
retailers.

The North Dakota Wholesale Liquor Dealers Assaclation requests your support of

$B 2397,




STATE OF LOUSINA
DEPARTMENT OF HEVENUE

ATTENTION: Out of State Shippers of Alcoholic Beverages

The 1998 Regular Session of the Louisiana Legistature passed Act 71, which repealed
R. §. 14:93.20 included provisions for authorization of wholesalers, retaliers and
pmdmuot::‘shlpalmhdkbwmesdlmcwmmmwmmnsumf«marpeml
consumption,

An application form Is enclosed for any manufacturer or retaller wishing to engage in
the sale or shipment of sparkling or stil! wine to Loulsiana consumers for their personal
use. This application is renewable annually with a fee of $150.00 for manufacturers
and $1,500.00 for retallers; the effective date will be the date the application Is
approved. The renewal dste will be July 1 of subsequent years.

Additionally, any authorized manufacturer or retalier who makes sales or shipments of
sparkling or still wines to Louislana consumers is required to file monthly, the “Loulsiana
Tax Retumn for Sparkling and Still Wines Shipped Direct to Consumers” and the
“Louisiana Sales Tax Retum”. You will be required to indicate all pertinent information
concerning shipments and must pay ali applicable taxes for such shipments, The
reports are due within 20 days after the close of the preceding month. These forms are
sent out monthly. If you do not receive this form by the first of the month in which the
return Is due, please contact this office immediately,

If you have any questions conceming this information, please contact our office.

Tm and Services Section
Taxpsyer
(225) 925‘7652

IR RSB e

Ah Bquid Opportunity Bwployer
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10,
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Reguirements for direct shipments of wines to Louisiane vonsumers

Dicect shipments to Lovisiana consumets of sparkiing wines or etill wines must mast all of the following

The required annus! registration tax muet have been pald, and written authorization to make direct
shipments must have besh received from the Depertment of Revenus.

The consumer must be 21 years of ape or oldwr.
The sparkiing wine or still wine must be for the consumer's personal consumption,

The total amount of spariding wine or still wine shipped to any single household address must not
sxceed 48 botties of 780 milliters per cslendar yeur.

The manufachirer or retaller making direct shipments to Lovisiana consumere must hold a valid icense
lesued by ite stute of domiche. Acopy of that Ecense must ba provided to the Louleiana Department of
Revenue, _

The packege in which the sparkiing wine or still wine is shipped must be prominently labeled as
containing beverage alcohol.

All packages in which sparkiing wine ar still wine is ehipped must be received by a psrson 21 years of
830 or oider.

Each packegse in which spariding wine or still wine is shipped must coiitain an Invoice indicating the
date of the shipment, end it must give a full and complete description of all Hama included in the

snipment, including the price.

All exciee and stiss and use taxes assessed by the State of Lovisiana on spariling wine ur still wine
shipped direct to Loutelana consumers must be paid monthly by a certified check accompanying e
monthly return and coples of all invoices transmitted with direct shipments for that month,

The selier or shipper whe is & manufaciurer must not be a party to sny direct o indirasct agreement with

& Lotdslana registered wholesals desler that grants the wholesale deater the right to purchase and sefl

any sparkling wine or still v/ine produced by the manufacturer. Howsver, sales of spariding wine or sthl

:Mo prietted on the pramisss of the manufacturer and completed by shipment to a consumer in
& are slowed.

A
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LEVEL 1 - 7 OF 25 DOCUMENTS
LOUISIANA STATUTES

*#+ THIS DOCUMENT IS CURRENT THROUGH THE 2000 SUPP., (1999 SESSION)

hhk

LOUISIANA REVISED STATUTES
TITLE 26. LIQUORS--ALCOHOLIC BEVERAGES
CHAPTER 2. ALCOHOLIC BEVERAGE CONTROL AND TIZXATION
PART IIX. GALLONAGE TAX

<=s1> GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
La. R.8. 26:359 (2000)

359, Importation of alcoholic beverages by wholesalers only

A. Except as provided in Subsection B of this 8Section, no alcoholic
beverages as defined in R.S. 26:241(1) produced or manufactured ocutside of this
gtate shall be sold or offered for sale in Louisiana, or shipped or transported
into the state, except to the holder of a wholesaler's permit. Delivery of
alcoholic beverages produced or manufactured outside of this state shall be made
at the place of business of the wholesaler shown on the wholesaler's permit, and
~ must be recsived and warehoused by the wholesaler at that place of business,
- where such alcoholic beverages shall come to rest before delivery is made to any

retailer.

B. (1) Notwithstanding the provisions of Subsection A of this Section,
sparkling wine or still wine may be sold and shipped directly to a consumer in
Louisiana by the manufacturer or retailer of such beverage domiciled outside of
Louisiana, provided both that all taxes levied in R.8. 26:341(B) have been paid
in full and that all of the following apply:

i
.
3‘ {a) The consumer is twenty-one years of age or older.

(b) The sparkling wine or still wine is for that consumer's personal
consumption,

(¢) The total amount of sparkling wine or still wine shipped to any single
household addrees does not exceed forty-eight seven hundred fifty milliliter

bottles per calendar year.

? (d) The manufacturer or retailer engaging in such direct sales holds a valid
i manufacturer's or retailer's license issued by the state of its domicile

{e) The package in which the sparkling wine or still wine is shipped is
prominently labeled as containing beaverage alcohol.

T AR T s

» ‘ () The package in which such sparkling wine or still wine is shipped is
‘ received by a person twenty-one years of age or older,

\
\.

S
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(g) The package contains an invoice indicating the date of the shipment,

ﬁproviding a full and compleéete description of all items included in the shipment,

IV and stating the price thereof.

(h) The manufacturer or retailer has complied with the provisions of
Subsections C and D of this Section.

(i) The seller or shipper who is a manufacturer is not a party, directly or
indirectly, to any agreement in which a wholesaler licensed by the state of
Louisiana has been granted the right to purchase and to sell any sparkling wine
oxr still wine produced by the manufacturer. This does not include any sale of
sparkling wine or still wine perfected on the premises of the manufacturer and
completed by shipment to a consumer in Louisiana ot rexrwise made in accordance
with the provisions of this Subsection.

{(2) For all purposes under this Title, the point of sale for transactions
made pursuant to this Subsection shall be the place of domicile of the
manufacturer or retailer. Delivery to the consumer in Louisiana shall be deemed
to have ocourred upon the placing of such beverages into the possession of a
common carxrier for transport into the state of Louisiana.

€. (1) Any manufacturer of sparkling wine or still wine engaging in the
direct sale and shipment of such beverages under the provisions of Subsection B
of this Section shall make an annual application to the secretary of the
Department of Revenue for authority to make such shipments and shall pay the
annual tax of one hundred fifty dollars levied by R.S. 26:341(B) (1) prior to

N selling or shipping any sparkling wine or still wine into the state of

Louisiana.

(2) Any retailer of sparkling wine or still wine engaging in the direct
shipment of such beverages under the provisions of Subsection B of this Section
shall make an annual application to the secretary of the Department of Revenue
for the authority to make such shipments and shall pay the annual tax of one
thousand five hundred dollars levied by R.S. 26:341(B) (2) prior to selling or
shipping any sparkling wine or still wine into the state of Louisiana.

(3} The annual application for authority to make such shipments shall be in a
written form specified by the secretary of the Department of Revenue, and shall
include the express agreement of the manufacturer or retailer to pay all excise
and sales and use taxes assessed by the state of Louisiana on the sparkling wine
or still wine sold and shipped pursuant to Subsection B of this Seccion. A copy
of the current manufacturer's or retailer's license issued to such manufacturer
oy retailer by the state in which the manufacturer or retajler is domiciled
shall be submitted to the secretary of the Department of Revenue with the
application. No other permit or license shall be required of any such
manufacturer or retailer in connection with the direct shipment of sparkling
wine or still wine pursuant to Subsection B of this Section.

D. Any manufacturer or retallar who sells and ships directly to a consumer in
Louisiana pursuant to Subsection B of this Section shall, within twenty days
after the end of each calendar month, file with the secretary of the Department

 of Revenue a statement showing the total number of bottles sold and shipped
" during the preceding calendar month, the sizes of those bottles, the name brand
- of each sparkling wine or still wine included in such shipments, the quantities
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' ‘of each sparkling wine or #till wine included in such shipments, and the price
B of each item included in such shipments. All excise and sales or use taxes due
to the state of Louisiana on the sparkling wine or still wine sold and shipped
puxsuant to Subsection B of this Section shall be remitted by certified check at
the time of the filing of the requived statement and copies of all invoices
transmitted with each such shipment shall be attached to the statement. This
statement shall be made on forms prescribed and furnished by the secretary of
the Deparxtment of Revenue and shall include such other information as the
secretary of the Department of Revenue may require.

E. The provisions of R.8. 26:85, 142, 143, 348 through 350, 360, 364, and 365
shall not apply to manufacturers and retailers authorized to engage in the
direct sale and shipment of sparkling wine or still wine under the provisions of
Subsection B of this Section.

F. Any retailer of alcoholic beverages who violates any provision of this
Section shall be subject to a civil penalty in the amount of twenty-five
thousand dollars. Any retailer that sells and ships directly to consumers in
Louisiana pursuant to Subsection B of this Section shall, on the application for
authority to make such shipments filed with the secretary of the Department of
Revenue in accordance with Subsection C of this Section, acknowledge in writing
the civil penalty established in this Subsection and shall consent to the
imposition thereof upon violation of this Section. The secretary may initiate
and maintain a civil action in a court of competent jurisdiction to enjein any
violation of this Section and to recover the civil penalty established in this
Subsection, togethexr with all costs and attorney fees incurred by the secretary
incidental to any such action.

’

G. Upon determination by the secretary of the Department of Revenue that an
illegal sale or shipment of alcoholic beverages has been made to a consumer in
Louisiana by either a manufacturer or retailer of such alcoholic beverages, the
secretary shall notify both the Bureau of Alcohol, Tobacco, and Firearms of the
United States Department of the Treasury and the licensing authority for the
state in which the manufacturer or retailer is domiciled that a state law
pertaining to the regulation of alcoholic beverages has been violated and shall
request those agencies to take appropriate action.




SB 2397
Testimony in Oppos.tion to SB 2397
Feb 9, 2001 10:15am

Political Subdivisions Committee

Chairman Cook and Members of the Committee

My name is Stacy Staiger. | am standing in today for my mother, Bonnie Larson Staiger
who has been called out of town on business. Her testimony is this:

I am not offering this testimony in my usual capacity as a lobbyist. For this bill, ] am a
private citizen and wine enthusiast who supports our area liquor retailers with 99% of my
purchases. |

Several times a year I travel to other parts of the country and always plan stops at area
boutique wineries. I've found them in such unusual places as suburban Virginia and
southwest Florida. I seldom return without a bottle or two that is not available on the
retailer’s shelves back here at home. Occasionally, I may have a case or partial case
shipped to me.

Last session, the liquor distributors and a handful of retailers were behind a bill that was
similar to this one and the state’s wine collectors rose up a~ainst it. In that battle we
struck a compromise that the liquor people were very happy with. We thought we had a
deal and we played fair. Little did we know that they planned all along to come here
again and ask for even more than they did last session,

So here they are again, And again we charge that the liquor people who support this bill
are overzealous where no problem exists. This bill is not about collecting taxes because
the total volume from these purchases is miniscule, At the very least they are attempting
to kill a fly with a front-end loader.

Is their motivation as simple as greed or is it restraint of trade?

It is my personal opinion that this bill is unacceptable and that no amendments or
compromises are acceptable. We had a deal. I ask that you give this bill a DO NOT PASS
recommendation,

Bonnie Larson Staiger
419 East Brandon Drive
Bismarck ND 58503

701-223-3184
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Fresented by

Dan Kuntz

Before the

House Political
Subdivisions Committee

TESTIMONY OF NORTH DAKOTA WHOLESALE
LIQUOR DEALERS ASSOCIATION
ON ENGROSSED SENATE BILL NO, 2397

During the 1999 Legislative Session Senate BIll 2216 was introduced to prohibit the
direct shipment of alcoholic beverages from outside North Dakota to persons in North
Dakota. Opponents of SB 2216 wanted individuals to have the right to order alcoholic
beverages, primarily certain wines that were unavailable in North Dakota, from out-of-state
sources,

SB 2216 was amended and later enacted at section 5-01-16 of the Century Code
to allow individuals to order up to 12 botties of wine or liquor or a case of beer per month
from outside the state for personal use. Although SB 2216 was amended to allow direct
shipment of alcoholic beverages for personal use, the amendment did not require the out-
of-state shippers to pay the North Dakota taxes or comply with the other regulatory
requirements that apply to North Dakota wholesalers and retailers selling alcoholic
beverages in North Dakota. Under the current law, a manufacturer or retailer could
essentially operate a virtual bottle shop serving North Dakota customers from outside North
Dakota without paying any of the taxes or meeting any of the other North Dakota regulatory

“requirements as long as they shipped no more than a case of liquor per month to any

g *individual customer.




Engrossed 8B 2307 would amend N.D.C.C. § 6-01-16 to add the following

requirements on direct shippers of alcoholic beverages:

1. The direct shipper must obtain an annual direct shipper permit from North
Dakota and pay an annual fee to North Dakota of $50.00,

J The license fee compares to a $500 license fee required of North
Dakota alcoholic beverage manufacturers, a $1,000 license fee for
liquor wholesalers, a state retail license fee of between $50 to $160
and local retall license fees of between $200 to $2,000.

The direct shipper must pay the North Dakota wholesale and retall taxes.

. The North Dakota wholesale tax on wine ranges from $.50 to $1.00
per wine gallon. Wholesale liquor taxes currently generate over $10
million per biennium in North Dakota.

The retall tax on alcoholic beverages Is 7% of gross sales. North
Dakota retailers are also be subject to additional local taxes.

The direct shipper must fite reports with North Dakota.
. The reporting requirement would assure compliance with North
Dakota law including payment of taxes. North Dakota wholesalers
and retailers file similar reports.
SB 2397 was amended in the Senate to address objections raised by the Wine
Institute and other opponents. W have since met with the Wine Institute and have drafted

proposed amendments to Engrossed SB 2397 which we would like to present for the

Committee's consideration. The amendments wouid make the following changes:

1. The direct shipper must be licensed in its state of domicile. (Page 2, lines 1-
2)

. This assures the direct selier is a legitimate business enterprise and
its product is subject to some level of health and safety inspection and
approval.

A similar provision was removed by the Senate amendments to SB
2397 —~ we belleve this change was an unintended result of the

~ amendments.




The license fee for retaliers would increase to $1,000. The license fee for
manufacturers such as wineries would remain at $80, (Page 2, lines 8-9)

. The out of state retailers have the ability to ship any alcoholic
beverage to any point in the state.

The reports filed by the dire 5t shipper would not need to include the price of
the product or the customei's name and address but must refiect the date
and quantity of each shipment. (Page 2, lines 13-14)

’ The change would assure customer confidertiality, however, the
information could be obtained by the regulatory agency through
audits. Including the date and quantity of each shipment in the
reports will demonstrate obvious violations,

The amendment removes the specific civil penalty provisions but clarifies the
direct shipper Is subject to the reporting and tax penalty provisions applicable
to wholesalers and manufacturers. (Page 2, lines 15-19)

. Direct shippers would be subject to the same penalty provisions as
North Dakota wholesalers. In addition, any specific requirements
applicable to sales taxes would also apply to the direct shipper.

The amendment clarifies that the regulatory agency’s authority to take action
against a direct shipper that is In violation of North Dakota's law is

discretionary rather than mandatory.

SB 2397 will not prohibit the direct shipment of alcoholic beverages. Even with the
requirements of SB 2397, North Dakota will still be one of the more liberal states In
allowing the direct shipment of alcoholic beverages as approximately 30 states prohibit
direct shipment# either entirely or by common carrier. SB 2397 will simply subjeci direct

shippers to some of the same requirements that apply to North Dakota wholesalers and

retailers.

The North Dakota Wholesale Liquor Dealers Association requests your support of

SB 2397.




PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2397

Page 2, line 1, overstrike “as described”
Page 2, line 2, overstrike “under subsection 1 or 2" and insert immediately thereafter

mmmummmmmzmmnmﬂmmmmmmmﬁnﬂmmmm
Page 2, line 7, delete “gr retaller”
Page 2, line 8, after “shipping” delete “permit” and Insert “licanse”

Page 2, "ne 9 aﬁer the period lnsert Axmusunﬂmut.&hlmlm.almhnm.bnmam

Page 2, line 13, delete “including [nvolces for each shipment” and after “showing” insert “for
each shipment” and delete “the price of the product”

Page 2, line 14, after the W” insert “the date” and delete “the_customer's name and
‘ts

¢

address.’
Page 2, line 15 delete “A man

insert “A dlrect shipper Is sublect to section 6-03-06."

Page 2, remove lines 16 through 18

Page 2, line 19, delete *
Page 2, line 20, delete “a_clvil" and insert “an”

Page 2, line 21, delete wmmmwm and insert “may request
award of d)m\d(i\ woltud 9 A A

Page 2, line 22, delete “subsection, together with”

Page 2, line 23, delete “treasurer”

Page 2, line 26, after “{reasurer” delete “shall” and insert “may”
Page 2, line 29, after “and” delete “shall” and insert “may”

Page 3, line 22, overstrike “as described”
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Page 3, ine 28, delete “of ratalier”
age 3, line 20, sfter “shipping” delete “parmit” and insert “licanse”

Page 3, line 30, after “dollars” delete “before” and insert “within thirty daya of” and after
“the" delete nlg_n:" and lnsert ‘ﬂm and aﬂer the period lnsen A_mtaﬂm__aalung_m

Page 4, line 3, delete “including involices for each shipment” and after “showing" insert “for
each shipment’ and delete “the price of the"

Page 4, line 4, delete “product” and after the first “and” insert “the date" and delete “the
customer's name and address,”

Page 4, line 5 delete “A manufacturer or retalter of alcoholic beverages who" and insert “A

Page 4, remove lines 6 through 8

Page 4, line 9, delete
Page 4, line 10, delete “a civil" and insert “an”

Page 4, line 11, delete “to recover thie civil penalty”

Page 4, line 12, delete “provided in this subsection. together with” and insert “may request
award of”

Page 4, line 13, delete “tax commissioner”
Page 4, line 16, after “commissioner” delete “shall” and insert “may"
Page 4, line 20, after "and” delete “shall” and insert “may”




TESTIMONY ON 8B 2397

BILL SHALHOOB

ND HOSPITALITY ASSN
Mr. Chairmian and members of the committee, the North Dakota Hospitality Assn,
and its S00 members support SB 2397, We believe it comrects practices that go directly
to the issues of competitiveness and fair play. The bill as amended also differentiates
between two distinct sectors of the liquor industry and addresses each in a suitable
manner, the manufacturer who sells his product in small quantitios and the retailer who

is in direct competition with our members.
As background it is fair to say that sales of liquor and the liquor business have

always bren treated differently than any other comnmodity. Generally, it is a privilege,
not a right, to have a liquor license. Anybody who desires to can open a clothing, grocery,
or furniture store. All that’s needed is a desire to compete, some capital, and a few
permits. OfY sale liquor licenses are restricted in quantity by a city’s population and are
the only business license that has s market value that rises and falls with the economy, It
is one of the few products the State has seen fit to put an excise tax on, and we as retailers
pay an additional 2% sales tax on our sales, which I believe is the only product in the
state to do s0. For this privilege of doing business, we also pay substantial state and local
lim fees, Average costs for these fees are in excess of $3,000.00 per year. Trade
sources have estimated sales of liquor over the internet somewhere between 1.0 and 3.5
billion dollars per year. Using the smaller number and applying it on a per capita basis to
Noﬂh Dakota, sales would be estimated at one million dollars per year. Over $100,000.00
of tax revenue is being lost to the state each year.

- SB 2397 is a step toward correcting the unfair balance that exists in today’s
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market place. Our retailers are restricted by statute to selling only in the political
subdivision in which their license is issued. For the modest fee in this bill a retailer gets

the entire state to sell to. Qur retailers are not allowed home deliveries, yet the retailers
targeted here can deliver directly to every home in the state. Attached to this testimony
are several pages from wyn.ambrosiawine.com as an example of the retail activity SB 2397
targets. If a company can sell $1,200.00 of product at a 75% cost of merchandise, they
would realize a $400.00 gross profit. In the case of finer wines that may be the price of
one or two cases of product. All of the costs described in this bill would be recovered at
that point and every additional sale contributing to profit.

We do not believe it is unfair or unrealistic to require these vendors to pay a license

fee or the same taxes that our local stores are required to. Or that they should be subject

to the same kinds of penalties our members are. We urge a do pass on SB 2397.



TESTIMONY NDUBWA

SB 2397 PO Box 7401

March 16, 20001 Bismarck, ND 58507
House Political Subdivisions Committee (701) 258-8098

Janet Demarais Seaworth

North Dakota Beer Wholesalers Association

Mr. Chairman, members of the committee, my name is Janet Seaworth, I am ti.¢ Executive
Director of the North Dakota Beer Wiolesalers Association. There are eighteen beer
wholesalers in North Dakota, all family owned and operated wholesalers, many in their
third generation of family ownership.

NDBWA supports SB 2397, which will license out-of-state distributors. For beer
wholesalers, this is an issue of fairness. The alcohol beverage industry in North Dakota, as
in all states, is a heavily regulated industry. Where, when, and to whom one may sell
alcoholic beverages is strictly regulated. And the products are heavily taxed. North
Dakota wholesalers alone pay more than 2.5 million dollars in wholesale taxes each year
(that's about $150,000 per wholesaler) for the privilege of distributing malt beverages in
North Dakota. They also pay license fees ($200 per year) and they must file monthly
shipment reports and pay taxes on a monthly basis. If they don’t, they are subject to civil
and criminal penalties:

Failure to pay tax when due; add 5% per month of tax unpaid until paid

Fallure to file report: $100 for each day reports delinquent

Filing fraudulent return: amount equal to tax evaded is added to tax due and
wholesaler guilty of class C felony

Violation of any provision of Title 5. license revocation/Class B misdemeanor

Currently, out of state shippers distributing alcoholic beverages in North Dakota bear
none of these responsibilities. In effect, current state law discriminates against in state
distributors and provides an unfair advantage and immunity from state regulation to out-
of-state distributors. We think its fair that out-of-state distributors have the same or
similar responsibilities as in-state distributors. At the very least, they should be licensed,
they should pay taxes, and they should report to the state.

We would urge this committee to support SB 2397, providing for licensing, payment of
taxes, and reporting requirements for out-of-state distributors. Thank you.




Listed below are proposed amendments to Senate Bill 2397 relating to the marketing of alcoholic
beverages in North Dakota,

I request that the following amendments be added to SB 2397,

1. Amendment to NDCC 5-02-01. This prohibits a person who holds several retail alcohol
beverage licenses for stores of various sizes from buying all its products under one license and
then transferring products to the stores which would not otherwise be able to buy the praduct in
quantity discounts. This puts all retailers on a level playing fleld and was the ruling of tix:

Attorney Gencral’s office until just a few years ago.
PROPOSED AMENDMENT

$-02-01, State and local retail license required --

Exception. Except as provided in section $-02-01.1, any person engaging in the sale of alcol'olic
beverages at retail without first securing an appropriate license from the attorney general and the
governing body of any city, or board of county commissioners if said business is located outside
the corporate limits of a city, is guilty of a class A misdemeanor. This license does not allow 4

seotion does not apply to public caxricrs engaged in intemtate commerce.

2, Add a new section to NDCC 5-03, This amendment would require liquor wholesalers to
treat all their customers the same as far as product promotions, quantity discounts and availability
of products. This is the current law for beer wholesalers. Liquor wholesalers should be required

to do the same for their customers.

PROPOSED AMENDMENT

NEW SECTION TO NDCC 5-03
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Mr. Chairman and committee members.

My name is Brian Hill, I am the owner of Polar Package Place, a retail
liquor store in Bismarck. I would like to explain to all of you a little
history of the liquor and beer industry during and afterwards of the 13
yrs of prohibition. There were families like the Seagrams, Gallo and
Sebastiani that continued to make their products legally. These products
were made for spiritual and medicinal needs and of course the

\ bootleggers.

’f When our Congress repealed prohibition, they gave the power to
regulate the distribution of alcoholic products to the states. Funny thing
these states were not prepared so they went to these same big companies
and former bootleggers to help set the rules. These same bootleggers
whom had 13 years of experiznce to perfect their systems made the
rules. It is obvious who’s butt they wanted covered and their thoughts on
competition. (remember the St. valentincs massacre)

Well today we have 2 families that distribute all of the liquor and wine

‘throughout our state. They and the 3 Families that own the majority of
liquor stores in this state want to protect their monopolies. Any fees,
licenses or fines on the shipment of products into this state will
effectively kill the chances of citizens of this state to have a choice. The
same people who purchase these hard to find items by mail-order or the
Internet are all ready paying a fee, its called freight, about $50.00 on a
case of wine. If you vote to pass this bill you will be killing the bill
passed last session and passed unamanously by both houses and was
agreed to by their side. You will be giving these 5 families the total
monopoly on the products they choose. Consumers will eventually be

 forced to pay the price of no competition. Should we bow down to the

" power of greed, I pray not. Thank You. Brian J. Hill
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HOUSE POLITICAL SUBDIVISIONS COMMITTEE
regarding Senate Bill 2397

Chairman Froseth, Vice Chair Severson, and Members of the House Political Subdivisions
Committee, good morning, 1am George O'Neill, a resident of North Dakota, living in
Fargo. 1am here representing a group of over 60 wine enthusiasts, called the Valley Wine
Society. We are in opposition to SB 2397 which, in effect, prevents us and other wine
enthusiasts from purchasing wines from small “boutique” wineries. 1 am a collector of fine
wines. I enjoy collecting unusual and rare wines from small winemakers. Just like other
forms of collecting, the joy is in obtaining something that not ¢veryone has, ‘“Boutique”
wineries are those which produce small quantities of wine, often of high quality. Sinall
wineries do not sell to North Dakota dealers or distributors, but rather to individual buyers,
I am opposed to SB 2397 because this legislation would prevent me from buying wines
directly from a winery unless the winery was willing to purchase a $50 permit and file
cumbersome paperwork. A small winery is not going to purchase such a permit or file
such paperwork for one customer, If I want to buy, say 3 bottles from Calafia, I certainly
don’t want the winery to pass on the $16.66 per bottle permit fee on to me. And even if ]
were willing to reimburse the winery for their permit, would they be willing to file all the
paper work just to sell 3 bottles of wine? I don’t think so.

Why is wine being treated differently from other goods? North Dakotans can buy books,

clothing, food, computers, appliances, and just about anything from mail order catalogues
or over the Internet and have it shipped to them from out-of-state. There are no permits
required or papers to file. Why are wine collectors being discriminated against? It simply

is not fair,

If this bill is about collecting sales taxes, then let us have a bill that provides for such tax
ecllection, not a bill which in essence prohibits citizens from purchasing hard-to-find items

not available in North Dakota.

If this bill is about protecting one segment of the North Dakota economy at the expense of
people like me who enjoy rare wines, then it is a discriminatory bill and it should be

defeated.
I ask you to oppose Senate Bill 2397,

Thank you.

George W, O’Neill, Ph.D.
3507 Par Street
Fargo, ND 58102
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Testimony in Opposition to 8B 2397
Mar 16, 2001

Political Subdivisions Committee

Chairman Froseth and Members of the Committee

My name is Bonnle Larson Staiger. My testimony is being written and submitted in my

I am not offering this testimony in my usual capacity as a lobbyist. For this bill, 1 ama
private citizen and wine enthusiast who supports our area liquor retallers with 99% of my

purchases.

Several times a year I travel to other parts of the country and always plan stops at area
boutique wineries, I've found them in such unusual places as suburban Virginia and

southwest Florida. I seldom return without a bottle or two that is not available on the
retailer’s shelves back here at home, Occasionally, ] may have a case or partial case

shipped to me,

Last session, the liquor distributors and a handful of retailers were behind a bill that was
similar to this one and the state’s wine collectors rose up against it. In that battle we
struck a compromise that the liquor people were very happy with. We though we had a
deal and we played fair, Little did we know that they planned all along to come here
again and ask for even more than they did last session.

So here they are again. And again we charge that the liquor people who support this bill
arc overzealous where no problem exists. This bill is not about collecting taxes because
the total volume from these purchases is miniscule. At the very least they are attempting

to kill a fly with a front-end loader.
Is their motivation as simple as greed or is it restraint of trade?

It is my personal opinion that this bill is unacceptable and that no amendments or
compromises are acceptable. We had a deal. 1 ask that you give this bill a DO NOT

PASS recommendation.

Bonnie Larson Staiger
419 East Brandon Drive
Bismarck, ND 58503

701-223-3184




TESTIMONY
SB 2397
Bob Hanson, Wine Institute
House Political Subdivisions Committce
March 16, 2001

Good moming Chairman Froseth and members of the conimittee. 1 am Bob Hanson,
representing the Wine Institute, I am here today in opposition to £B 2597,

Legislation passed last session, which the Wine Institute sujported, as did the liquor
wholesalers, beer wholesalers and beverage alcohol retailers, put into effect strong measures to
keep alcohol beverages purchased by individuals from out of state sources, for personal
consumption, from getting into the hands of underage individuals, This same legislation allowed
adults of legal drinking age to purchase a limited amount of legal alcohol products from out of
state sources without being in violation of state law. That became law through a lot of give and
take on both sides of the issue. The Wine Institute believes in honoring its commitment to that
agreement and did not request legislation this session to upset the compromise agreed to last
session,

A. WHERE'’S THE PROBLEM?
1. No reported violations in sale to minors, or adults buying more than allowed in law,
2. Both amount of alcohol beverages sold by North Dakota wholesalers, and wholesale
alcohol taxes paid by these wholesalers, have increased from 1998, the year prior to 1999
law being enacted, and end of 2000.
a. Wine sales by instate wholesalers increased from 542,000 gallons and $292,000
in taxes in 1998 to 593,000 gallons and $318,000 in taxes in 2000.
b. Liquor sales by instate wholesalers increased from 975,000 gallons and $2.4
million in taxes in 1998 to over 1 million gallons and $2.5 million in taxes in 2000.
c. Beer sales by instate wholesalers increased from 16.8 million gallons and $2.55
million in taxes in 1998 to 17.1 million gallons and $2.57 million in taxes in 2000.
3. Sales tax is covered by use tax law.
4, Maximum wholesale liquor tax on amount allowed to be purchased each month under
the law passed last year is $1.19 for wine under 17%; $1.43 for wine over 17%; $2.38 for
champagne; $5.94 for distilled spirits; $.18 for bulk beer and $.36 for canned and bottle
beer. A person is only allowed to purchase one case of alcohol per month under this law.
| B. CONSTITUTIONALITY
! 1. Quill case - Prohibits states from collecting state sales taxes if company doesn’t have a
physical presence in state. Federal government has also enacted law prohibiting any new
taxes on Internet sales. If the tax collection section is passed, the members of the Wine
Institute will comply. However, 1 don’t believe you can, today, enforce the collection of
these taxes by others who our residents contact and want to purchase products from.
2. Possible violation of commerce clause. At present time there are cascs in federal
courts in 6 states challenging laws such as this one (Florida, Indiana, Kansas, Michigan,
Texas and Virginia) and 1 in New York dealing with whether states rights supercede the
Constitution’s Commerce clause.
C. ANTI ECONOMIC DEVELOPMENT
1. Establishes another unnecessary barrier to attracting desirable companies with high
L level positions to state.
. M 2. Invites retaliatory actions from other states relating to North Dakota direct marketers,
(Example: Pride of Dakota; HB 1404 which allows for farm wineries in the state.) -
D. DISCRIMINATORY, UNFAIR, PUNITIVE & UNREALISTIC
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1. No other out of state direct marketer, of any type of product, who does not have nexus
in our state, must obtain a “direct shipper license™ let alone pay $1000 for it.

2. No other direct marketer of any type of products who does not have nexus in our state
must collect and pay these types of taxes to our state.

This bill is probably unconstitutional and opens the door for retaliatory action against
North Dakota direct marketing businesses, | don't believe that is the Image and message we want
to send to people and businesses outside our borders.

It Is our position and belief that everyone, including government should be on the side of
innovation and consumer cholce. Senate Bill 2397 takes just the opposite approach.

However, in the spirit of compromise the Wine Institute has, at this time, agreed to go
along with the proposed amendments being offered by state’s liquor industries.




