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Minutes: 

1Vk1cr II 

10.() to 12 
1.2 to c,A 

The meeting was called to order. All cnnrntittL:c members, except srNI\TOR MlJTCI I, present. 

Hearing was opened 011 SB 2429 relating to voidable provisions in c01nputer inli>rnwlion 

SENATOR DWIGHT COOK, Di:Hrict ~4. introduced Glenn A, Elliot, u constituent on whosL' 

behalf he introduced this bill. 

GLENN A, ELLJOT, on his own behalf. Intent is to pre-establish choice or law and rorum under 

UCITA (Uniform Computer Information Trnnsaction Act) for Nortlt Dakotans su they arc 1101 

bound by the licensing agrccmc11t found ln the solhvarc you buy, Distributed cxplanutory note~. 

Committee reconvened, All members, except SENATOR ESPECiARD, present. Discussion hL·ld. 

JIM FI.Wv11NG, Attorney Gcncml's Oflice1 lo inform, neither in lh\'or nor against. Our nfliL'L' 

11101111ors I his bill bccuusc of the quantity or technology co11trncts the st11tc• lws to sign, Om \\'lll'l'Y 
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is that this bill is not worknble with other states. ND consumer won't be protected from othcr 

courts, If consumer agreed to an agn.:ement mailed from Virginia and managed from tlwre tl1:1t 

court will lwve jurisdiction. Wlwt Mr. Elliot wants won't be accomplished by this bill. 

SENATOR Kl{EBSBACI I: Any connection between UCC und UCITA'! 

J FLEMING: Initially lJCITA part of UCC'. Only one or two states have enacted UCITJ\. 

SENATOR KRl:BSBACII: !11 view the bill \\'on't accomplish its intent and requires more study, 

I move do not pass. SENATOR TOLl.1:1-'SON: Second. 

Roll call vote: 6 yes: 0 no: I absent, not voting. Carrier: SEN/\lOI{ EVERY. 



Date: _;/1.?J}u( 
Roll Call Vote#: / 

2001 SENATE STANDING CO!\IMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO._;) <,Ii) C/ 

Senate Industry, Business and Labor 

D Subcommittee on -------------
or 

0 Conference Committee 

Legislative Council Amendment Numbl.!r 

Action Taken 

St•nators Vcs No Senators 
Senator Mutch• Chairman t.,.,/ Senator Every 
Senator Klein - Vice Chairman ✓ Senator Mathern 
Sl.!nator Espcgard A 
Senator Krebsbach l/ 
Senator Tolld:-;on 1/ 

--

-

Total ( Yes) No [) 

;',~;::

1

:ssigumcm / :Jr [)~~~-..... :~-L-V-~-?f-1 ______ _ 

Ir the vote is 011 an anwnd1rnmt, briefly indicate intent: 

Committee 

Yes No 
v 
\/ 
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REPORT OF STANDING COMMITTEE 

Module No: SR-27-3267 
Carrier: Every 

Insert LC: . Title: . 

SB 2429: Industry, Business and Labor Committee (Sen. Mutch, Chairman) recommends 
DO NOT PASS {6 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). SB 2429 was 
placed on the Eleventh order on the calendar. 
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2001 TESTIMONY 
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EXPLANATORY NOTES TO SEMATE BJLL 242~ U:f3 2~29) TO Rt:t,JDEP CHOICE OF 
OR FORUM UNDER UCITA VOIDABLE 

As prepared by Glenn A, E11iott, author of Ser.ate Bil) 24,?9, c3 privc1lc 
l~orth Dakota resident actincJ or, his own and not on behalf of ar:'/ ot_!p,: 
individual or group, 

---------------------------------------------
... ~/hat is UCITA, and why do we have lo worry abo'Jl it siLce: it isr,''. 
North Dakota law? ••• 

lJCITA, or the Uniform Cr)[11puler lnforrnat:ion Transaction:o Iv~!., s•:ar•~ed ,_n:i. 
as a propos1-)d /.1,rticlH 28 of U1f: Uniforrn Commercial Code:. Tl,rc.: Urufor:; 
Commerc.ia) Code has h8cr1 u lrnost completely uccrJpted by all st ,it(-1.<: '.:c: 
govern a multitude of commercial tr·ansactions. UCC i:, c1 j(.::irit: r.·1.(y;1_, .. ,_ 
bet1--1een the l~i.ltional Conferenc8 of Cornrnissionf'~rs on Uni forn, !,tat_,:, L:,,,-i,, 
(NCCUE3L) and the Arnerican l.,tl'tJ Jn.stitut,~ (/\.LI). [~rJth orgc-ir,iza!.ion.s au: 
composed of lawyers, judges, arid la.,,, prof<:!ssors. 

!JCC /\rticle 2 (NDCC ~1-0?.) covers ~,)ir:s 0f 9oods, arid UCC /\rt ir;J,:, ?/•, 1·1c.1:-.: 

added to cover leases. UCC Article %B 1>1;:i~; to cover trM1~;actu)1if 
involving softv1are and data sl0rcs, 1-1hh'.h h,:1·1e ber:n ,Jddres::J>d uncle:': 
Article? lo this point, r.ut rw,::;t.l·/ 1nvnlvr:, t:11e s,=11.P of licr•:r1.s'.'" 1(_ ,:,,, 
software o.' access (b'~LJ sl orcd or, ,., Cl) or ,3•;;i; lc,1:.J,, ',t;ro1Jqli ;, d:. r•" ··: 
dial-up phone connect1rjn cir c1·Jr::r tlv~ Jr1terrl'<. Yes, : f /CU l~u~· a 
computer program, you prc,b,-,bly dor,'i· 01·m th(:' r·roe_11.a11,. Tri,~t.,,,.,d, yo,, 
probably posst>ss a li.-:·ense to u~~(-, thr,, r:roqr,1111. !Jc,, ·;cu 11w:; r,,:;t c,1·1:. t.t,': 

license foreV(~I. and 'y'•'.>IJ tnd'/ r1c1i_ l:,,, ,1b),, t:o t:r,ir1:0 f,_•r i.!, 

ucc Artie)\:'.? '.~13 be>11t1r,s one of th(> 111or,, ,·orj~<:t1tic11.i:, P~TJc5ill: '.c:· thr. ,,,_,r_•, 

In fact, for the fjrs·. t.irn,c_· .. itr Llw '-,() yr:dr i:,,=irl:nr,r,_;t,.:r r_:,_:,1_\•/1·;'1. ti 1_~r:··:?:. 
and AL 1 , f\ L J p u l.l (~ d o u l of t. he cl r a ft i n q u f Ar tl c l. '.: 2 b c1 f t <:• r e :,: r; :·cs ::: J w: 
concern about whot 2~3 Wtls tH:.>com1nc;1. /1ftc,1 tt1(• P.LI 1•,:i~ndn~i:, :-ir.:c I.::ji_ 
rennme.d 2B as UCIT/\, ,rnd tho firi,il version of 1.JC['!'/1 vldS ,:i:.:,:-•?r:tr-ici l '/ 
NCCUSL c'lt its .:innu,il meeti.ncJ in Ai.:qust. 2000. 

UCil'A has been e:•:tensively crit:ici;:cd b<::>cc1u:; 0::· it C(,d~fi•·[, 11, ~;t.,.1~'.1'.' 

many pt·ovisions found in .sofl1•1,:irt~ Uc:erises that t,a•,,~ l>,0r, uv,:r'. ,_;i :1•·.l 
various courts on p1·ir1ci.ple:, of CJ8tH?ral contract lc11-1 or '.:c-11s1;:n<:.'I 

protoction statutes, 1f ronnct 12c.L as c:J specit1c 1a,.-1, 1.1CJTi•. ~-1(_.1_,J,1 

overrLlC general contract L:11•1, UCITA states that it: dr.1':S r,r:.': ,,,:r-r: 1J• 
consumer protection statutes, but since thoi::e usuc,ll'./ ckz,J ,..1~th ,,..,/J:·, 
and lJCITA definr:!S v.irtucJlly all of its trr?-.n.Sc'1c 1~101i-:: ;:i,, 1ii::•·:1i.-::: .··:-·:•!:·::.: 
intangible propert:i,· (s0[t1-1.:1rr: cirid data), it m,'Jy ru1no 1.'f· .it:_: :;•:1,·,, ·· 

matter from tlie sco~w of those stdt·ute.s. Thr! eff.i:::'.. u! r_
11~·1T11 ;:: 

amplified becdUSe mrrny if riot mo~:t tra111:;acti011s (ir1 ,y·cd:-, -::~ 
intangibles) are "st.and,1rd form" contracts, also ca~Jr,·f '.:·ont.r,:1;·•: 
cJdhesion. Th(:-:re is no recd neqot i<'it iot1 bC'tl-J•?(•n b·.1y,:s1 ,u,d ,<;1_; l. : , 
Mainly els th1:' buyet, you take .it or lP.,,Ve 11, 



UCITA has been criticized by (among others): 
'The American Library Association and four specialized library 
organizations, including the American Association of Law Libraries. 
• 24 state attorneys general. 
• The Association for Computing Machinery and the Institute for 
Electrical and Electronic Engineers (representing the people who 
actually write and maintain the soft1-1are as opposed to selling i.t) 

• The American Society for Quality. 
• Thi? American Intellectual Property Association, 
'The Federal Trade Commission. 

Some specific criticisms of UCITA include: 

l. Allm1ing "contractual use restriction" clause!:; that: 

a. Prevent you from selling or giving uv1ay a USf!d co~,y er ~;oft:1-1,;1n•, 
even if you uni.nstall it from your computer(s) and dest.ioy all b0,:ku)' 
copies (UClT/.i. Section 503), Th.nk about this: Can Simon c:Jncl ScLu:;t,Jr 
prr:1vent you from buying a book, reading it, and then re~,(:1linrJ it (,r 
qivinq it to a friend when you 1 rR donn? Publishers tr11::d th~:.; rr,,H,'/ 
years bacx, then Macy's (th(', .::.epart:ment stor1:.l took tti,,rn ,_o ,:our!. ,ir,d 
won. 

b. Prov1.::,nt you or someone you cngaqe from e:<t1min1r,g tLe 11 c"1ts" c: d 
program or file, ("tf"JVerse enqirH~erinq"), e•;en to find cut ~-d::,· 1t 
do,jsn't work (it may not have to--sE1e below), ho1-, i:o 1;i:~t .it t.c ,.,,c,rk ,.,,:•.L 
othE•r programs or files, whether it co11tait1s progrc:@ r;r-.-,cfo _.:_-tolen from 
your work, or how to recover your own dat~. 

c, ~'revent you f.rom tal)dng lo ,11iyone ,:,;,:C>of-'t: the .l 1•· 1 ,r::--:11r alf:'.J' 
concerns or problems \-1.ith thl~ proqram, You 1,.an't. ½'c1rr1 Ff.:opl,, .::,tJcj1J1: 

possible security 11 hol~s, 11 tell o trie11d not: to buy th•~ pro,Jr,,1H1 b•!::.:i·:.•,·-· 
half of the features clon 1 t work, or publish an att1c1(, cr;:rip.:Hir,9 U1a:. 
program to others. 

2. E:~emptin9 soft1-1,:uc publishers from virtually all llabilit'j and 
responsibility for the proper funct.ion of their proCJri.Hnf; ancl dat:c'.1hc:1s(::;, 
This can app1y even if the publishers know about pi-oblem::.~ beforr~ •_t,r: 
items were shipped, and regardless of the severity or c0nsequ~nce~. 
Software publishers can also be e:-:empt from providinq irnprov~:r·::r1t:~, 
modifications, arid upgrad~~s (including 11 bug fixes") unlesf, thr:• c:ontr,L" 
specifically says so. [UC1TA Sections 307 (d), 1103, 40:,, 1l:J6 '.b) (;,:) 

3, Allowing software purchasers to be bound by contruct pro•:is.ion:0 tr,,)': 

can't be examined until after the software is purchased, b8cause Ll~e 
license agreement is only available on a paper insid+~ the ho,\: e,,r 011 a 
screen during installation of the program, This allows the li:ensor 
(usually the software publisher) to change or impl!?mPnt a number c,f 
termi.; through such an agreement, such as: 

a. Standards of notice. 
b, Waiver of right to cancel for unilateral chanJe in a material 

provision in the agreement, 
c, Defining what is good faith, diligencE.>, and rc.•ciscnable L~,ir•?, 

(UCI1'A Sections 112(e) 1 112(f), 113, 208(3), 209, 304(b)U), 30•lk:) 
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4, Allowinq "choice of la.,.1 11 or "choice of forum" prov~sions as 
presumptively valid, so you have to show why the agreement should~'t t, 
covered under UCJTA or why you shouldn't have to take a dispute over 
your $200 sofu,,are to a Florida court if you're in tlorth Dakota. 1f ,:, 
court in a non-UCIT/\ state upholds the choice of law, 1·ou' re stud:. ·n,1: 
"Official Comments" to UCIT/.1. say that "(c)hoice of forum aqreem,~rits ,:ii-,.: 

gEJnerally enforceablr~" (see farther below about Carnival Cruise LltH:s,. 
This 1.s th8 most immf!diate reason that !-lorth Dakotans hav<? to u•:: W(;n 1,,: 

about what's not North Dakota law, [UCITA Sections 109 Qnd :10] 

S, Conflicting in plain wordinrJ with other law, su,.::h as the Fin;'._ 
Amendment to t:he US Constitution, consumer protection st,.:itUtr!s, ar,d U1• 
"first sale" and "fair USE'" provisions of Unit12cl S1.i'l 1~i::s ,:op/~ight Ji.1v;, 
to the ~>:l8nt tlial litlgation ,..1iJ J be requirr,d Lo sett l:hJ tl'1'., rJut. 

••• Corne on, this :,tuf( is never qojng to Cly in t:P, cou:-t~;, ,,'_ ;••,_,_,. 
not in states th a t: have not enact c, d UC 1 T ,,. , • • • 

The Washington State :;uprerne Court upheld a 10.,.1:~r C'-'Urt t ha1_ cJi:? 0 :i :kd ,, 
case essentially according to a UCJTA rrincipl,,,, t•Vr•n ,..11th 1:·,1~:1.: l.,)W •_, 

the contrary i"lnd evcrn thou1h UCITA 1--1as only ir1 drcif~ fon11 ,'ind had net 
been enacted by any state, In the car;f; of Mort t!t1.S 1Jn v, TinJ r:r l 1 r:,_· 
Software, construction biddinq softv1c1rc made by T1n,Lr:-1 l11ir:• 1 rr •lur_·rc0

,: ,:1r. 
underbid of $1.9 million because of a bu9 1-:no,,.m tc T1mb•c>rla11,. ';i1• 
software had bPen provided and j nstal led by a t~onLr,.i,·' u •, l·k:rt<:·n:;r:;i,, 
and the package contained u "shri.nk-1;nap" ]1,-u,s•.' :1;i1••·r1:,r.· :.·'._ •,.•j:,:L, 

until the package \.'Ids openr.:d, TtiP cc 11rt t,,:!.ld r:1,i' ._. :L1·1:•- ::, ·:., 
aqreemenL lirnitil"HJ any ck,ma9er; to lh(' ;ir.:t.Udl i_:rr:• , : 1 ~.• ! '•,,:':,1• 

($5000) \llc3S 1/i:did . 

• • • 

The first t\'10 si:-Jntences of :;~•cl1cn ;_i o:· ~!· ?. 1\/'• ,1:•- ,J,r;·_,,.,, :1·:,:· 
Subsection,\ of ~;ect1on '.~54!),101\ ol thf icv,d :;t:<'r':.JI_,_,,, .',.•: :.,.:r:,·t;: 

11 A choice of law provii:~ic.-n, .,,t,i,·t, l."' 1 ·orit.,1111 1!,l llJ '1 :·u· 1 ",t ,,•: i~,! ::·.c•' 
aqreement Lh<1t: qol/L'rn.,· h t r2Jn.sac\:.:or, ~;ul'Jr:,.:~ i.c u-,u- .:L:q 1:,_,, 1 11,,_1·: 

provjdes that the contract: i.-, to be irit,-•:rr••'."d i:·J:-: ;,,:.': '· ,.~;•: J,1•.-:.,, 
a state that hc.1.s 1?nc1cted the u:11fc:rni cc1111~ulrcr 1nfo1:n,i~ic,r. ':r,:1r,.<-;_i·:·~,•-'l1:: 
Act, as proposed by the nation,d confcn~r-i,·r} ,:·t com1:1~:::~;.,:r.r::: ur; -.;t.:,:, :::, 
slate laws, or any substantially s111d l;ir l.:i1;1, 1s ·;::,,1.:t,1Llr. ,,:1d th•·­
agr.eement shall bE.' inteq·,retcd pun;uant to Uii:i la•11::; (J/: t.h1, 0t.:il:r, 1: ·_:,·. 
party against whom en(orceJnr:nt of th('. cho1cr: of la•,•1 po·n: ic,r. is ; ,·i:i:·: 
is a resident of this Slr.1tr~ Ct' h,:is lt:s f-•t'.lTlClp,d rL1:'! c: h>_;::ir,,:,.c·:-· 
located in th.is st:atr:•, [-"'or putpo:,;u~ of t_hi.s subs,:,c:t ;r_,r,, , ",_~;:,:111 '._;' ,_:· 
i fl f O t tn cl t i O 11 i.-l (J r e Cm E' 1 I l 11 !Ti 8 cH 1 -~ cl f) d ",1 l" t? (' !lW f, 1, t: h ,1 ~ \-10 \l l d b ._. . l r: •: ':I I 11 'c· d I "/ '.. : , ' 
uniform computer information ttar1sd.._'tior1.s fl.,_-t_ or ,':' 1_,L;.sr .. ,r:• i,i;Jy 1_-:i111.:.:,,: 

lei\✓ r1S enar:tcd in thE' .stat.1-' spcci ficd iri thr-• ,,:hoic~ r.J! .L,-.✓~: pi-:,'✓ l:0 ; .r. ; : 
thr.1t fitute's ltiw were JP~'ilr}d to th(' c11~1•.•..'1:t1\'.~rit_,

11 



This subsection has been called a "bomb shelter" provi.sion by varioU!i 
commentators. 

(In legislative history, this subsection v1as House Amendment i.i232 as 
passed and incorporated into House File 2205, Iowa legislature 2000, 
signed into law 15 May 2000 as the Uniform Electronic Transactions Act, 
and effective 1 July 2000 except for certain provisions becoming 
effective upon signature.) 

•~• Why does SB 2429 go beyond the provision of the Iowa statute? ••• 

Since the Iowa statute only addresses a choice of law provision, il 
might be circumvEinted by not includinq a choice of Ja\oJ pro·.risian in ar, 
agreement, followed by action by the cnforc:inrJ party 1n ,,not.her cCJur·,_ 
(probably according to a choicP of forum provisior1) thr1t reccJgni ;.:0s 

UCITA as controlling law, 

The case of Carnival Crui.s,~ Linef; v. fihule i.s 21r1oth•cr r<~,,sor1 to 1r1dkr.:' ,.1 

choice of forum provision voidc1ble. C>1rnival 's travr_,j contract provide." 
that la1,suits over the conlri.lct must br• brouqlit i11 a court located j11 

Florida, The lJ,[l, Supreme Cou~t ovurruled ,, U.S. A[:pcah r·oun cJ11cl h•:·Jd 
that this provi.!iion was valid (}'/''fl th 1) 1.JC1h it 1·1od:ed ht11rl:;l11f ur,cn;, 
consumer .in anot~wr .3\:at.e to I.hi.' r,r.li11t that Uw cr_n1;-:11111,:r '-"Tllld nc,• 
pursue the case. 

Choice of law or forum voiddl:ii l 1t.y ur1d,_ir ::p, ?42<, ;S ,~(\'" ,l•:,ii Jiwd 1..,-

allow a North Dakoti'.1 pc1rty to puu:ut• ,1t1 acL.Jr'.it1, "Ti,•.' J;,·,•1 ::: c1 :~1.1,·>1, 
not a swo1·d." SB 242<'.J only protecl1, .:j !lorU, D;ikuta 1:,:1rt~· :1.nn, br•11, 1 
re q u i r· e d t o e :,: pend t he con .s i cl e r c1 b l ,:~ t 1 rn ,,, a n d 111 ,) t w :,i t o c lo" f.l' u.1 1 u, n l : : ~ . 
an action brought in J far-a•..i,3y state u11-:ler lt, 1,1 that i~; riot tlir: L1•,•:, '. 
North Dakota, and which the North !lakota ,,,,:1tty had no H.'J"11t.:011 c,f h1:,r1J 
bound by simply because someone cl i cxud "Of<" ot1 c1 l iccr1:•:c ,JC_1r•.•u1r1,.,-1. 1 

during software i.nstallalion or br•causc the provi.sior1~; dtr.i or, a "~,li!"J r,;;­
wrap" document that is packc1gerl wil:h f,:oft1>1arr: but not. ·1i::;1b},, unt_i: :_i,, 
software hc1s already been bouqht ,1nd opetH~c1, Und•!r UCl'l'/i,, "cl ic ►;-1•1rE1f" 
(click OK t;o continue installin9) ,Hid shrink--1nr.1r .:iqt,.'<•11-,.,nt:.· ;,rr 
completely binding, even though courts h,we previou.sJy rulr_,,_j /q,1:r,:< ';,,_ 
validity cf various provisions in them. 

These and othr-,r provisions of SB ?429 1•1ill be e:•:plui11ed clsr.•';,•lvi1•· i.t, 
this document. 
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•-* ~/hy does t;B 242~ rnakf.:' provisi,)n.s for choice of lav1 or forurr, vc1cL:i1.<r 
instead of void? ••• 

"Let not the )a1;1 rnandatc v1hat the citizen should propr~rly decid1:•," 

It is a reco9riized principle of contract lav1 that the la•,1 should c1llo•,.; 
the parti8s to a contract to conduct themselves accorcHng to the 
contract to the greatest extent possible. If the North Dakota party 
considers that it is in its best interest to accept UCITA as th0 
controlling law of the contract, or to accept the jurisdiction of a 
court in another stato, North Dakoto should not prevent thifi. ~.B 1.429 
only protects the North Dakota party from being forced into 0ith0r 0r 

both. 

---------------------------------------------
... Why does :itl 242~J a1Jo1;1 the parties to ,:1grr,r.' en other con1:rollinr} lc1• .. 1 

if a choice of liH-1 provision is voided by the 1-lorth Dakota party? • • • 

S a mt~ r e a s o n i n g ,:i s t o ,.,, h y c ho i c r" o f 1 ,, w c r- f o r urn p r u v J s i on s a r e: h ::: l d 
voidable instead of void, 

- -- ... --- - .. -- ... --- -- ---- ---- ----- -· .... -- - ..... - - - - - - ... - .... 

... Why does S8 242(1 a)lo\.-1 1:ht-, North Dakota part:: ln c,t):JE,ct \rJ U,•:· 
application of UCI'I'/\ iri a t,lorth r:1ar.0LcJ coun? •' • 

As discussed r1bovr?, this prr:!Veril/3 I.he:· criforr·in9 r,,-11ty frc:,Jn lA•ir1r; ablr-: t 1
.1 

circumvent voidability of a choicr,• 0f l.,1'8 1.r 0;•:::::nr1 t.'/ not il,'.~lu·Jir;rJ 
such a provision. 

---------------------------------------------
... Why is the enforc.in<J p,-:irt:v ,Jl lm•Hcd tu 11r1date1,cil.l 1· .-1,-r_-~,pt 11cn1, 
fMJ.:ota ldW in ari actir.in on the a9rcernent. before~• lk1U1 f),J,\l,e,1_..:1 r:c11rt 
•• ♦ 

This is to pt6'fent the. Marth Oakot:a party frrJn1 int:::•:cu,,;abJ 'J H1ra.'l'/<'.lrj·1 dr1 

action by not c:1'.;reeing to any qovc?rni1vJ lrJv1. 1t :,hould lY: ob';:c·;,; th.c,• 
the North [Jakot,1 pi.:1rty1 present ,".ltHi c'1ctirig 1•1it.h111 thr.:• horrier::, of tk-nL 
Dakota1 is properly subject to 1,lorth Dc1kota \d1•1 ,1t1d '.ti(' :11u 1i;di,:'._1or, 

North Dakota courts. 

S8 21129 is proposed to protect the North Da~:o~a party fr,1rn L•,drjJ 
unfairly burdcl'l<:?d by a controversiul lav, that is not: llc.rth D,1k:,•_,:: L1•,,; 

(ilnd won't become so Uthe author can hfdp H). It 1s r1:,.t f.0rov1s 1:e1 •_,1 

,:111ow the North Dakot.) party to ,Jcri-eral1y c1·1oid contr,1~L c,l•l~~pticr,::;, 

---------------------------------------------


