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2003 HOUSE STANDING COMMITIEE MINUTES 

BILI/RESOLUTION NO, HB 1044 

House Judiciary Committee 

. □ Conference Comrnittct: 

Hearing Dato 1-14-03 

T Number Side A ----+-- SideB 
2 xx 
2 xx 

Committee Clerk Si 

MJeu; 12 members present, 1 member absent (Rep. Bernstein) 

Clee!men DeKny; We will now open the hearing on HB 1044. 

YMMUI Bkllter, LC,; (see testimony) 

2-42 
8-15 

Meter# 

Bc»e Boac;her: I am in support of HB I 044, this particular piece of legislation came about as a 

result of hearings that were conducted during the interim by the Judiciary A Committee 

discussing the issues of who would have the proper responsibility of handling the indigent 

defense services. It was decided that the Office of Administrative Hearings would handle the 

selection of indigent defense counsel, and consequently, it really is a matter of simply trying to 

avoid and minimize any types of conflict of interest that may arise, either from the courts or the 

office of the Attorney General and also your state's attorney's office feeling that they are the 

prosecution and choosing the defense attorney also created a conflict of interest. 

Chekman DtKrey; Thank you for your time. 
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CJde[JutlCt VqdeWalle; I come in support ofHB 1044. We want to do away with the 

appearance of having a conflict of interest, since we have to be impartial in deciding cases, and if 

we choose the indigent defense lawyers, that can give the appearance of a conflict, It's not true, 

but that's the appearance. The bigger issue, our inability in judiciary to experiment with different 

methods of delivery of services to the indigent. We contract these services out, Most other states 

have a combination of both employees and contract. This bill would allow us to use something 

besides independent contractors. I have prepared some amendments to reassure myself. (see 

amendment) 

.., Mn! You made a statement that you said this is not truo, that means they're not biased. 

Cldt(Jaati;e YllcltWaQe; I think our contract counsel provides pretty good defense. I am not 

going to tell )'OU that we have not questioned in those instances. Anyone cai1 be ineffective. 

How objective are we in determining who is effective and not. 

BG, lrkn; I think the whole problem comes down to money. We have plenty of good 

attomeys looking to do this, if the pay were more. 

Clde(Jutkt YucltWaQe: There are two things, I think even really good people can be 

ineffective at times. I don •t deny that money is an issue, If it is an issue. what is the most 

effective way of delivering services to indigent defense. 1 don't think a pure contract system is 

the most effective. I think a combination of contract and full time employees may be the 

solution, I don•t know. 

Re.», Klemfm The amendment you are proposing about "within the limits of available funding'\ 

are you thinking there that the cost of a full or part--time legal services would come out of the 

\~ monies that would otherwise go to the contract attorneys. 
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ClaJefJutktYudtW.U,; Yes. 

Rep. Kltmla; Not out of the administration costs. 

Cldt(Judce VgdeW.U,; I think what they are proposins is to hire full time counsel. lt 

provides flexibility, We are very fortwiato to have experienced, legal defense lawyers, but we 

have a lot of turnover in some other things. If you have a pennanent employee, that helps to fill 

in some of these pps until some of the contract lawyers become more experienced. 

Ba, Klceez The courts are going to retain the administration of the indigent defense counsel 

for the next six months of the next bienniwn, and that the Office of Administrative Hearings 

would take over on January 1, is that still the idea. 

Clllef Judce YudtWalle; Mr. Hoberg has an amendment that will adopt this. That would 

give them some lead time. 

Oetnne• J>eKny; Thank you for appearing today, Chief Justice. Do you want to go on record 

u beina in favor ofHCR 3004? 

Cllle(Jotlce VydeWalle; Yes, I do, thank you. 

Allet Hoben,. Director, Ofllce of A4mlalftraUYt Hurtna: (see testimony) I am in favor of 

HB l 044, and will do its best to establish and implemmt an effective process working with the 

courts and working with other interested persons. 

Bt», Delmore: One additional FrE, and your fiscal note is going up $152,000, even with the 

money given to you from the funds, etc. Why for a note that high. 

Mr. Dobera: Actually, we think it is a little bit too low, we will be hiring a new person, that 

will work on rule draftin& putting this whole thing in place. We will also need support staff to 

.~ do that. We don't ask for an FTE for that because we have a vacant FTE in our office right now, 
>,l' 
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where it might be possible that we may be able to use that peroon some of the time to help out 

and any other time that we need help. we will have to take out of those fund monies and hire a 

contract person to help out, It is not a high amount, I think it is an amount we can get by with. 

BID, Qelmona How many cases are you estimating that there will be in the coming bienmum. 

Mr, Boben; I do not know the nwnbers. 

Beg, Krepcltmer; If the appropriations or the money in the fund is appropriated to your office 

beginning July 1, and you won't take over until January 1, how will we pay f'or that six months. 

Mr. Boben; That will be in the appropriations,¼ (6 months), of that general fund 

appropriation. will stay put for the six months, tho other ¾ will go to our offices, for work starting 

January 1. 

Be», IQemlp! During the interim study, the Chief Justice brought in a table about the numbers 

and the costs and the history of tho numbers of cases. that's still probably with the materials that 

tho LC has, and ma)'be we can get a copy of that. 

Chl!nn,n QeKny: Thank you for appearing. Anyone in favor of HB 1044, anyone in 

opposition to HB 1044. 

B,-da NnbQtt: I am an attorney practicing in Bismarck. I have been on the indigent 

defense counsel for 9 years. I am lead finn in our district as well. I am going into my fifth year 

as lead firm. is that I administer the contract. Every case that comes to our district, comes 

through my office. What are they actually do when they take over, they are going to hire the 

attomeys to do th.e work every two years. why is all this money needed to do that. TI1at is a very 

simple process. You don't have the appropriation for more attorney services, so yon Are probably 

,~ going to be limited to the same pool of applicants, the ones that continue to do this. The bill 

·----- ,., . _,_______ . 
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doesn't have anyone taking over the administration of the contract. That is done by the lead flnn. 

My office for $450/mo has to keep stats. on every sinale case, every attorney, every case 

assisned. keep track of all cases, and do all repo,1s, There is st111 going to be conflict, because 

the judges will still process the applications, they will look at the applications that defendant 

submit and decide whether they are eligible or not, they arc still the ones going to decide when a 
l 

defendant raises "I have a conflict or ineffective counsel0 thoso go to the court. They are never f 

l aoina to prevent or eliminate this perceived conflict with the court. To put another ageno)', the 
~ 

Office of Administrative Hearings, in the process, is really wmecessary and a waste of 
1 
'.i 
>) 
~ 

appropriations. This bill hasn't really been thouaht out, we need to totally study the system, we 
! 

J 

need to study where we arc at in offering our pay to our attorneys. The salary is just not paying J 
~ 

0 enough for the increase in the cases dealing with meth. The attorneys just cannot keep up with 

the increases. 

R11, Ptl•u; I cart Wlderstand yom wanting to put the dollars into the contracts and not into 

the agencies, however, ifwe defeat this bill, we again put it in an interim study, we will set 

ourselves back farther than we already are? 

Ml, Nmbper; I don't think this bill is really going to accomplish anything. Let,s get caught 
' 

up. I 
I 
l 

Be- IAtmtni As I read this bill, I believe the Office of Administrative Hearings as having a j 
I 

much larger role than what happens other than just working on the contract. There are a number j 
,,, 

' .. 
of distinct functions set out in section 3 regarding this. I understand the intent is that the Office 

', ., 

!1 
of Administrative Hearings is going to ht doing much of the work that you are now currently ::, 

,,-,. ,,,, 

'~ 
doing as lead finn, assigning counselt and a lot of this paperwork; thus leaving you more time to 

,., 
+ 
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actually concentrate on the defense work, (read from biU section 3) Perhaps this will help 

alleviate some of your concerns such as low pay and not cnouah time and not enough people to 

do these things, We are hoping to monitor this and make sure that what•s happening is what we 

intended it to be and come back and took at this in the next session, and monitor this. Pm not 

sure if we want to bind the Office of Administrative Hearings for l 8 months of old contracts as 

soon as it comes in_ so I am not sure how it is going to work, but I think there will be a transition 

between July 1 • 2003 and January l, 2004. Have you received any nCltice that when the contract 

is up at the end of June, 2003, that there would be some sort of transition, 

Mt. Nnbaur; At this point, we have not seen anything on that. But we have not seen anything 

on what "implement a process0 means - not specific enough. That is too open, not specific 

enough to address the concern& Uiat I have that anything will really get accomplished. 

Chefrne QeKm; During the process of the interim committee, did you know what was 

goins on? Were you aware of it? Was an~ in yow- firm have input, or if not, why didn't you 

show. 

Ma. Nellbl1v; It wasn't really put out that there was an interim study going on1 we periodically 

received word that there was a study. I did testify at one meeting about the funding. how far 

behind we were. I did talk to other attorneys and the consensus is they are not supporting this 

bill, I was asked to appear and voice that concern. 

Bo, Kutubm,r; The proposed amendment that the Chief Justice brought in is a bit more 

specifio about the duties. 

Ms, Ntubgr; I haven't seen that amendment, so I can't comment on that. 

.J 
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BIiie Mni I think they do need to start paying defense attorneys more, and I think we would 

have a lot more. 

Ml, Ncuhauea:; The point I'm making is that two years ago, this last contract, our dollars were 

down and our cues have gone up tremendously, and even if wr ~,,tan increase this contract 

period, we are stilt not going to be where we were in 1999. 

QeJnnen PtJ<rey; Thank you for appearing. Anyone else wishing to appear in opposition to 

HB 1044? We are going to close the hNring on HB 1044. 

(TIie hearla1 wu doled, but reopened later ID the 1ame 1e11lon) 

Cheknen DeKny; Just a word about HB 1044 now that we're alone. We did spend a lot of 

time on that lssue in that interim committee. I think with the opposition we heard today, is more 

of a gripe about what they're getting paid, and we thoroughly researched the conflict of interest 

in the interim committee, and in my opinion, we do need to pass that bill. I don't know how 

much more you want to hear in committee about it, if you're not comfortable with that after what 

we've heard. do you have thoughts on it? 

Be Ptfwre; I would like to wait to act on it at least until tomom>w, there are a couple of 

other things, I w111t to ho!d off and get more infonnation. I do question the fiscal note. 

Cbltnnen DeKrey; I do think it is reasonable to think that it is going to cost something to 

move that tn the other office, maybe not S l S0,000. 

BCD, Qelmore; That was my thought. 

Ba• Kltwle; Isn't the appropriation committee's job. 

,Clatkm•n QeKny: If we do pass this bill, we will have to rerefer it to appropriations because 
,,... .. , 

.... , with an amount of $150,000, it has to go there. Even if you hate it, we ought to pass it and send 
\.._.) 

L 
$ritor111Ntur• r 
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it down to appropriation, at least get it over to the Senate and then lfthero is opposition, thoy can 

hear it, 

Bu, Kretubma•; I certainly asree with the Chief Justice. This should be taken out of the 

judicial branch of government and put with the executive branch. How they are going to run this 

show, is up to them, I don't sec that great a change from what they are doing now, they are going 

to be limited by appropriations they do get, 

Cbr!rnen DeKny; They accept the contract for the dollar amount. 

Rg. Klemlp, Other issues this bill hopes to address, too, One is these contracts are 

administered now on th.e judicial district basis, and we have 7 judicial districts. This would 

' provide for some statewide unifonnity in how these contracts are handled, because they would all 

0 go the same place. Anoth« problem we've got in the more rural counties, is a big difficulty in 

getting anyone to do it. This would give us a little more flexibility for a central authority to 

perhap8 get attorneys from judicial district over to another county, and handle a case where 

there's nobody willing to do it. Finelly, I don't a~ with Brenda that Office of Administrative 

Hearinp is just going to hand out these contracts 11r1d she is going to have to do all the 

administrative work anyway. I don't see it that way. I think that for what the Office of 

Administrative Hearings is going to have to do to administer this program and not just have a full 

time person there to do the contacting, we don't need somebody to do that. I think her concern 

about the administration is a little misplaced, but if it is a valid criticism, we can easily amend l 
i 

this bill to say that, for example, the Office of Administrative Hearings shall establish, 
l 

I 
( 

implement and administer a process of doing this and doing that. Then it would be clear. 
,•i 
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8111, EckQ: I know ~~SO is a lot for a teacher is a lot per hour, but that is why there are no 

attorneys in rural North Dakota, If you watch those kids on TV, they are leaving the state 

because of the wages, '.rhe same thing ;.s happening with the lawyers in rural ND, they'll move to 

tho bigger cities, 

BID, Klemlpt I think part of it is, there are a lot of attorneys who just don't want to do criminal 

law no matter what the dollar amount, 

Reg, Eekre; That was brought out, they aren't going to do it for $65/hr, That is a tough order. 

They're not going to do it for double that either, high pressure, high stress, 

Bell, Knt,chm•c; I think that is where defendants have a legitimate complaint a~ JUt 

incompetent counsel. It's not that the lawyers are incompetent, just not well versed in criminal 

law areas. 

Rea, lckret We met with the Attorney General yesterday afternoon with people from different 

parts of the state and how much money they are putting into different areas, hut one thing we 

didn't talk about it was how much it is costing defense attorneys for these meth cases, 

BtD, Bofhplp11 If this bill passes, is the Administrator going to appoint all of the attorneys 

throughout the state to defencl somebody, 

.BtJhEskre; You have to want to do it. 

Be»• Botbnlna: How is this new position going to work, a FrE attorney to rep1resent indigents? 

Or is he just going to administrate, what is his job going to be? 

BCD• Klemlp: I think he will he the one appointing defense attor.ucys. It's not going to go to the 

lead firm anymore to come up with somebody to defend that defendant. When they get a notice 

,, 1., 

• I 

ti 
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that S<l mebody has been approved for an attorney, that person is goi4g to have to notify these 

contract attorneys that he•s going to be representing this particular complaJnant. 

Bm, Boebnl111 Is he going to be able to handle the caseload with Just one person and a 

part-time socmary. 

Bu, KhmiDJ That•s why we have to monitor it and see what happens. 

QUO\ln lJeKrey; Unless someone has a bill they want to talk about right now, we will olose 

this discussion. 

.. ····-- - -- .. ---- --- -- ---· ~.,_ de-~ f-· --~ t -.;.,. lnfortnatfon lyattN for 11fcrofflMfnt and 
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l xx 30-41 

CommJttee Clerk Si 

Mlpytn; 13 members present at the start of the meeting, 

Cl!NDP:ID QcKny; Let's take a look at HB 1044~ to move indigent defense services out of the 

Supreme Court and moves it over to the Office of Administrative Hearings, 

8111, Kl@mfp. I have the amendment we talked about. What these amendments are a 

combination of the amendments that were pro~osed by Mr. Hoberg, in the Office of Admin. 

Hearings and actually sonte of his changes were put into a fonnat favored by LC, Second, it 

includes the amendment proposed by Chief Justice VanderWalle, using the fimding for the 

Office of Administrative Hearing., to employ an indigent defense counsel out of those funds in 

addition to the contract. Third, it includes some transition provisions for the six months in 

between. So we've got a transition provision and two different effective dates. Vonnette also 

went through the bill and cleaned it up a little bit and made it a little shorter. The language in 

Section 2 of the bill on page 4, lines i 4-21, this indigent defense fund will change so that all 

.... ~, ''•1,,., 
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monies will go to the Office of Admin. Hoarinp and that was OK with the Judicial branch. That 

was not a lot of money. 

Cblkot• P DtKny; Any discussion? 

BcR, Wruaeml Does the amendment have any effect on the fiscal note? 

Bea, Klfrnln I The amendment doesn't have any effect on the fiscal note, 

BID• Gqnde; We never did know for sure about the fiscal note, they have an expenditure in 

here, plus there are going to get 1 OOo/4 of the monies, 

Q,mmg Del(uy; This bill will go down to Appropriations from here, and that's something 

ti1ey will take a look at. 

Rt», Bochnlp1; Is one person going to be able to handle the caseload for all seven districts, that 

is being handled by different people now. 

Chak,n•p QeKrey; I discussed that issue with Ted Gladden, and there was no doubt in his 

mind that one person can handle that. 

Rg. I<lemlp: We're talking about assigning jobs. cases. There was an issue of who's doing the 

administration. and we wanted to mak~ it clear that it was the Office of Admin. Hearings is going 

to be administering this program, and those amendments on page 4 and S will implement and 

puts in the word administer, so that there's no question about the fact that they are administering 

the program. 

JltRt Kl!mlo: I move the amendments. 

Cbtkrn,•p DtKrey; Rep. Klemin has ~11oved the amendments, 30173.0201 to HB 1044 by 

passed. 

1 ., •• ..,) BtP• Grande: Seconded. \..__., 

,, , I 
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Hearing Date 1-20-03 

Qhairn)AO .Qc,Krey; Any further discussion on the amendments, Voice Vote: 12 aye, l absent, 

We now have HB l 044 with amendments, What are your wishes, 

Bea, Kltmln; Do Pass with Amendments be rereferred to Appropriations Conunhtee, 

Bmc Kndasbm•tt Soconded, 

BID, Eckre; I don't think this bill will solve the problem, of low pay. 

CheJnp•p QeKuy; I would agree, but I think the crux of the bill is to do away with the 

appearance of a conflict of interest, with the Supreme Court hiring them and that is what this bill 

is trying to solve. 

Bu, Eekn; I don't think it will do away with the conflict of interest. 

BU, Wrqpam; I don't think we are going to accomplish the goals addressed by the bill, I am 

going to vote no, because I don't that shifting it from one agency to another, still doesn't remove 

it from problems. 

Ra,. Klfmbu. We have contraots presently being handled in seven different judicial districts, 

and this bill will provide some statewide unifonnity throughout the state on all of those contracts, 

to be done the same way, We have a problem. getting attorneys in some of the rural areas, This 

does make the whole process better and help resolve some of those problems in areas where you 

oan 't get anybody to do it. 

Rep, Dotbnfn1; Are all the contracts on the seven districts equal. 

Rep, Kl@rnln. I would think they would be in the same area where they are at, this bill is 

providing for a phased implementation to allow the Office of Admin. Hearings set up that 

process, they've got six months to set up the process. Some of these processes will be taken up 

) with the administrative rulemaking process, that they adopt rules to go by. 
·._ •. ./ 
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Hou,olucUdaryCommittee 
Bill/Resolution Number HB 1044 
Hearina Date 1-20-03 

BAIi, Qelmor,1 I don't think we should give someone freo reign in any agency within the 

government, Thi• bill really lacks where it needs to go, If we're going to move it there, then we 

need to be more specific. 

Bu, Kkmfn; A monitoring of the process ls inoludod in the bill, During the interim, the Office 

of Admin. Hearings will report their progress, and we will be able to monitor this and see what is 

happening. A committee of the legislature wilt work with administrative rules, 

Ba, Kntscbmer! The amendment does spell out what they are to do. Defense counsel are 

given leeway in how they are going to defend the case, so it is just a matter of issuing a contract 

or getting people to do it. So I think we should certainly agree to get it out of the judicial branch 

of government and get it over to the executive, The legislature can certainly look at monitoring 

the bill in the interim. I think it is a good step foiward. 

Chelrm•n Qtl(ny; We will take the roU call vote on HB 1044 on a Do Pass with Amendments 

to be rereferred to Appropriations Committee, 

8 YES 4 NO l ABSENT DO PASS W/AMENDMENTS CARRIER: Rep. Klemin 
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Amendm1nt to: HB 1044 

FISCAL NOTE 
Requ..ted by Ltgltlatlv• Counoll 

01/22/2003 

1A. State fllCII etr.ct: Identify the state fiscal effeot and the flsoal effect on agency appropriations compared to 
fundl levels and a rlatlons antlol ted under current law, 

-----+-2;;..;;00 __ 1_•2;.;;.,;003:..;;...,.8I•nnlum 2003-2009 Biennium 2009-2007 Biennium 
General oiher Funds General other Pundt General Other Funds 
Fund F~nd Fund 

Re 
E 

I 

1 B, Cou o and achoo I dlatrtct tlaoal effect: /dent the fl,cal effect on the a ,o rlate ltlcal subdivision. 
2001·2003 Bl•nnlum 2003-2005 Biennium 2005-2007 Biennium 

School School 8ohool 
Dlatrlcts Dlstrtcta Dlatrlcts 

2. Narrative: Identify the aspects of the measure whioh cau~e fiscal Impact and Include any comments relevant to 
your analysis. 

Narrative: 

House Bill No. 1044 requires the Office of Administrative Hearings to establish, 
implement, and administer a process of contracting for the legal counsel services for 
indigents which are required to be provided by law. Currently, the process is within 
the court system accomplished by judges and court administrative and secretarial 
staff. The bill contemplates that OAH will establisht implement, and administer a 
process to include reimbursement for those expenses of attorneys under contract and 
for those expenses of attorneys outside of the contract. OAH will detenniue the 
attorneys providing services and make payment to those providing services. Under the 
amendments, OAH may also employ full-time or part .. time attorneys to provide 
services. However, the courts will retain the ability to detennine who is eligible for 
and in need of indigent defense services, i.e. the application process. OAH is required 
to periodically review the application process. 

The whole process is now completely handled by the courts, encompassing fiscal 

. - --· . ··--·----- NM del f td t '"Modern rnforwitfon svsten11 for •leroft lMfl'II and 
The •fcroar1phfc ,..,.. Ct'I thf• ff llllf ·~rcur•t•,h~~~:::,:f .:::.. MetttV:~andl~ of th• AMerfctl'I NatfonaL atandlrdl IMtftutt 
were fflllld fn the rlf,llarffclour .. NOoTICE Mllf 't•he ffl...,... t•- ...._..,. 11 ltH leofblt then thf1 Notfce, ft fa due to the quelity of the 
(ANSI) for archival M1cro •• 1 - - -..-
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administration and contract administration at the state level and district level 
administration in the state's seven judicial districts, The state level work includes 
establishing contracts in an accounting system, processing monthly contract counsel 
bills, p.tocessing bills for cases handled outside of contracts, legal review of contracts, 
contract interpretation, statewide recruitment advertisement, miscellaneous contract 
administration issues, and preparation of reports, statistics, and budget, The district 
level work includes bill processing, report generation, recruitment, contract 
preparadon, and overall adn1inistration. If OAH is to establish and implement a 
statewidt1 system, besides the work currently being done it will have to establish new 
statewide policies, which may include hiring some attorneys, draft new administrative 
rules, and review current programs, forms and reports and modify them as 
appropriate, as well as periodically review the application process and make 
recommendations to the courts regarding that process. In order to allow OAH time to 
establish new policies, hire personnel, draft new rules, and do all that is necessary to 
establish a workable new process~ OAH asked for and received an amendment to have 
a delayed effective date for actually beginning the new process. The effective date for 
the legislation, that is the date when OAH assumes full control of the process is 
January 1, 2004. Yet, there will be much for OAH to do during the time from July 1, 
2003 until implementation of the process on January 1, 2004. The amendment& to the 
bill provide for a transition. 

The courts estimate the work currently involves about a total of 3/4 time FTE spread 
out over seven districts and the state level, including legal, fiscal, secretarial, and 
general administrative duties of both a ministerial and professional or management 
type, Additionally, the first six months of the 2003-05 biennium will require 
considerable work establishing new policies, drafting new rules, and other initial 
transitional work, possibly involving work in contract drafting, accounting, 
programming, and advertising to establish a new process and incorporate what should 
be retained of the old process. Therefore, OAH believes that a full-time new position 
(1 FTE) will be required to do this work. The position will be filled by an attorney 
who should be experienced and knowledgeable about the work of indigent defense 
contracting. The attorney filling this position will be responsible for drafting new 
policy and rules and for implementing them by January 1, 2003; for establishing all of 
the systems required to begin and maintain a new process, including form drafting, 
accounting, bill processing, report generation, and budgeting; for advertising for and 
hiring new personnel, if necessary, and from January 1, for review of legal contracts, 
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r'J contract interpretation, recruitment and advertising, preparing reports, statistics, and 
budget, and preparing legal contracts; for supervising the monthly processing of bills 
and other monthly ministerial work being done with regard to the process; for 
answering questions and responding to complaints from attorneys and judges; for 
making detenninations about paying for out-of-contract expenses; for reviewing the 
application process retained by the courts and making recommendations to the courts 
about the application process; and for overall administration of the process. The 
attorney filling this position will essentially be the deputy director in OAH 
responsible for indigent defense contract administration, The person will report to the 
director of OAH and will, along with the Director, report to the State Advisory 
Council, the Legislative Council, and any other entity that maintains a advisory 
relationship with OAH regarding indigent defense contt·act administration. 

t 

An amendment to HB 1044 requires that all ( 100%) of the moneys in the indigent 
defense administration fund be appropriated on a continuing basis to the Office of 
Administrativt1 Hearings to be used in indigent defense administration. This money 
will be used as operating funds to allow OAH to contract for secretarial work and to 
pay other expenses of the establishment of the new process ( e.g. expenses of drafting 
rules, the expenses of recruitment and advertising, if necessary, new computer 
programming, including new billing programming, if necessary, etc.). OAH is not 
certain how much time will initially be required for secretarial work or other work to 
support the full .. time work of the administrative person. OAH would rather contract 
for that work for the first biennium and then reassess both the administrative and 
supervisory work, ar.i.d establish positions for the 2005-07 biennium based on actual 
experience. It may be at that time that OAH ·will seek something more permanent in 
additional support, perhaps an additional 1 /2 time support position. In any event, all 
of the moneys from the indigent defense administration fund should be used for the 
purpose of contracting for secretarial support and other support, and for various 
expenses, foreseen and unforeseen, in establishing a new process. 

3. State fiscal effect detail: For Information shown under s,ate flstal effect In 1A, please: 
A. R•v•nuu: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive budget. 

\.:) OAH is now funded totally with special funds. OAH bills client agencies for work 

L 
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perfonned in providing administrative hearing services. OAH's caseload has increased 
by about forty cases this calendar year fron1 last calendar year. OAH can not absorb 
any cost of the work required by HB 1044, at least not without raising the hourly 
billing rate to its user agencies. However, the additional work required by HB 1044 is 
work not at all related to the hearings work OAH currently does for its client agencies. 
Therefore, the funds for the work required by HB 1044 must come from sources other 
than billing client agencies. 

OAH estimates that HB 1044 will require an additional $ l 52,632 in general fund 
appropriations as well as an appropriation of $42,900 in other fund appropriations to 
accomplish the work of HB 1044. Additionally, the amount of $2,990,547 from the 
Supreme Court proposed budget for indigent defense contracts must be transferred to 
OAH to pay for attorney contracts for adults and juveniles, and to pay for 
non-contract ( outside of the contract) work, for the last three quarters of the 
2003-2005 biennium. The Supreme Court will retain $996,849, one fourth of the 
amount currently existing in the Supreme Court proposed budget, for the first six 
months of the biennium until the delayed effective date. The Supreme Court has also 
retained $325,000 of the total amount currently in the 2003-05 Supreme Court budget 
for indigent defense contract services for it to continue to pay for guardian ad litem 
contracts for the biennium. See page 1 of Engrossed HB 1044 - N.D.C.C. § 
27-20-49(2). 

Revenues: Approximately $42,900 in OAH revenues for thls work will come from the 
indigent defense administration fund which is a fund totally dependent on moneys 
collected by the courts from indigent defendants appointed contract counsel. The 
an1ount of this money will vary depending upon the number of applicants for 
appointment, the number of those determined eligible and receiving appointed 
counsel services, and the atnounts reimbursed by those receiving appointed counsel 
services. In other words, this utnount is subject to conditions outside of the control of 
OAH, still within the control of the courts. It is estimated that the fund wHl collect 
about $42,900 for the 2001-2003 biennium and. if conditions remain about the same 
under the new process, the amount should be about the same for the 2003-2005 
biennium. 

$152,632 in new general fund moneys will be required to hire the attorney to fill one 
, ~ position that will need to be authorized for O AH and to pay for operating expenses 
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and equipment for the 2003-200S biennium. The amount for the 200S-2007 biennium 
is somewhat less because of fewer equipment requirements. 

$2,990,547 will be required to be transferred from the Supreme Court budget to 
allow OAH to pay indigent defense attorneys under the contract for adult and Juvenile 
defense contract work provided by them statewide and to allow for OAH to pay 
indigent defense attorneys for work done by them outside of the contract. This 
amount plus the $996,849 retained by the Supreme Court for the first six months of 
the biennium is the amount proposed in the 2003-2005 Suprenie Court budget for this 
work ($4,312,396 total budget, less $325,000 for guardian ad litem, less $996,849 for 
the first six months= $2,990,547). 

B. ExptndlturN: E1'p/aln the expenditure amounts. Provlctt, detall, when appropriate, for each age; ,oy, line 
Item, and fund affected and the number of FTE pasltlons affected. 

Again, $42,900, or whatever amount is available from the indigent defense 
ad1ninistration tand, will be spent on contract support ( secretarial/ministerial support) 
for the professional, adrninistrative position as well as on various foreseen and 
unforeseen operating expenses in establishing the new process. 

$128,987 will be spent on salary and fringe benefits for the attorney filling the new 
administrative position. $5393 will be spent on start-up equipment (office furniture, 
computer, etc.). $18, 252 will be spent on continuing operating costs for the biennium 
for this position (phone, copying, postage, office supplies, travel, rent, insurance, 
professional development, printing, and other recurring office expenses). The total 
expenditures are$ 152, 632 for the biennium (03-05). The total recurring 
expenditures for the next biennium (Q5 ... Q7) are $1 S 1, 135. 

$3,987,396 will be spent by the Supreme Court and OAH during the full biennium on 
paying contract attorneys pursuant to the contract and for work perfonned outside of 
the contract. The current Supreme Court proposed budget allows $167,800 for 
non .. contract work, $128,450 for services for juvenile work and $3,691,146 for 
contract work. 

c. Appropriation•: Explain the appropriation amounts. Provide detail, when appropriate, of the effect on 
tho biennial appropriation for each agency and fund affected and any amounts Included In the 8Xecutlve 
budget. Indicate the relationship between the amounts shown for expenditures and appropriations. 

~---.............--.--.-.,....,,,. 
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This appropriation is a best estimate. Although OAH has obtained infonnation from 
the courts for input into this fiscal note, this is new ground for OAH. New policies 
and procedures, or _possibly new personnel, may result in unforeseen expenses or 
work requirements. This estimated appropriation should allow OAH to adequately 
provide the work required under HB 1044. It may be that change will have to be made 
in the 2005-2007 OAH budget for this work. Time and experience will tell. The total 
appropriation for this addition to the OAH budget for the next biennium is estimated 
to be $3,186,079. Again, of this, $42,900 will be other funds obtained by OAH each 
biennium from the indigent defense administration fund; $152,632 will be new 
general fund money this biennium ($15 l, 135 next biennium); and $2,990,547 will be 
general fund moneys transferred from the proposed budget of the Supreme Court. For 
2005-2007, the full amount of $3,987.396 will be part ofOAH's budgetj and its total 
budget is estimated to be $4,181,431. 

~ P= Number: 
( ' 

Allen C. Hot. 
328-3260 

Offioe of AdmlnlGtratlve Hearin s 
01/23/2003 
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REVIIION 

BUVReaolutlon No,: HB 1044 

FISCAL NOTE 
Requested by L19l1lattve Counolt 

01/t0/2003 

1A. ltat. flacal effect: Identify the .state fiscal etreot and the flscal effect on agency appropriations compared to 
fundli lew,/s and a rlatlons ant/cl ted under current law. 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
Generaf other Fundl Gffitral other Funds Gentral other Funds 

Fund Fund Fund 

1 B. County, cltY, and aohool c Jatrlct fiscal effect: /dent the fiscal effect on the enomM1ate most subdMslon. 
2001-2003 Biennium 2003-2005 Biennium 2005-2007 81ttnnlum 

School School School 
DJ1tru..ta Dlatrlcts Dlstticta -~~--~--~ 

2. Narrative: Identify the aspects of the measure which cause fiscal Impact Dnd Include sny comments relevant to 
yaur analysis, 

Narrative: 

House Bill No. 1041 requires the Office of Administrative Hearings to establish and 
implement a process of contracting for the legal counsel services for indigents which 
are required to be provided by law. Currently, the process is within the court system 
accomplished by judges and court administrative and secretarial staff. The bill 
contemplates that OAH will establish and impiement a process to include 
reimbursement for those expenses of attorneys under contract and for those expenses 
of attorneys outside of the contract. OAH will determine the attorneys providing 
services and make payment to those providing services. However~ the courts will 
retain the ability to determine who i~ eligible for and in need of indigent defense 
services, i.e. the application process. OAH is required to periodically review the 
application process. 

The process is now completely handled by the courts, encompassing fiscal 
\ administration and contract administration at the state level and district level 
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.r-, administration in the state's seven judicial districts, The state level work includes 
establishing oontraots in an accounting system, processing monthly contract counsel 
bills, processing bills for cases handled outside of contracts, legal review of contracts, 
contract interpretation, statewide recruitment advertisement, miscellaneous contract 
administration issues, and preparation of reports, statistics, and budget, The district 
level work includes bill processing, report generation, recruitment, contract 
preparation, and overall administrati<'ii. If OAH is to establish and imph,ment a 
statewide system, besides the work currently being done it wi11 have to establish new 
statewide policies, draft new administrative rules, and review current programs, fonns 
and reports and modify them as appropriate, as w~u as periodically review the 
application process and n.\ake recommendations to the courts regarding that process. 
In order to allow OAH tin.,e to establish new policies, draft uew rules, and do alt that 
is necessary to establish a workable new process, OAH will be asking for an 
amendment to have a delayed effective date for actually beginning the new process. 
OAH will ask that the effective date for the legislation, that is the date when OAH 
assumes full control of the processt be January 11 2004. Yet, there will be much for 
OAH to do during the time from July 1, 2003 until implementation of the process on 
January 1, 2004. The Supreme Court supports a delayed effective date for the 

1 legislation . 
. 

The courts estimate the work currently involves about a total of 3/4 time FTE spread 
out over seven districts and the state level, including legal, fiscal, secretarial, and 
general administrative duties of both a ministerial and professional or management 
type. Additionally, the first six months of the 2003-05 biennium will require 
considerable work establishing new policies, drafting new rules, and other initial 
transitional work, p~.>ssibly involving work in contract drafting, accounting, 
programming, and advertising to establish a new process and incorporate what should 
be retained of the old process. Therefore, OAH believes that a fuU ... time new position 
( 1 FTE) will be required to do this work. The position will be filled by an attorney 
who should be experienced and knowledgeable about the work of indigent defense 
contracting. The attorney filling this position will be responsible for drafting new 
policy and rules and for implementing them by January l, 2003; for establishing all of 
the systems required to begin and maintain a new process, including fonn drafting, 
accounting, bill processing, report generation, and budgeting; and from Janu~ry 1, for 
review of legal contracts, contract interpretation, recruitment and advertising, 
·preparing repo11s, statistics, and budget, and preparing legal contracts, for supervising 
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the monthly processing of bills and other monthly ministerial work being done with 
regard to the process; for answering questions and responding to complaints from 
attorneys and judges; for making detenniuations about paying for out-of-contract 
expenses; for reviewing the application process retained by the courts and making 
recommendations to the courts about the application process; and for overall 
administration of the process. The attorney filling this position will essentially be the 
deputy director in OAH responsible for indigent defense contract administration. The 
person will report to the director of OAH and will, aJong with the Director, report to 
the State Advisory Council as well as any other entity that maintains a advisory 
relationship with OAH regarding indigent defense contract administration. 

O,AH will also propose an amendment to HB 1044 to require that all ( 100%) of the 
moneys in the indigent defense administration fund be approptiated on a continuing 
basis to the Office of Administrative Hearings to be used in indigent defense 
administration. This amendment, too, is supported by the Supreme Court. This money 
will be used as operating funds to allow OAH to contract for secretarial work and to 
pay other expenses of the establishment of the new process ( e.g. expenses of drafting 
rules, the expenses of recruitment and advertising, if necessary, new computer 

r::) pro~amming, incl~ding ~e~ ~i.lling progra~ming, if neces~ary, eto.). OAH is not 
.__ certain how much time will 1n1ttaUy be required for secretanal work or other work to 

support the full .. time work of the administrative person. OAH would rather contract 
for that work for the first biennium and then reassess both the administrative and 
supervisory work, and establish positions for the 2005 ... 07 biennium based on actual 
experience. It may be at that time that OAH will seek something more pennanent in 
additional support, perhaps an additional 1/2 time support position. In any event, all 
of the moneys from the indigent defense administration fund should be used for the 
purpose of contracting for secretarial support and other support, and for various 
expenses, foreseen and unforeseen, in establishing a new process. 

3. State fiscal efftct dltall: For Information shown under state fiscal effect J,-, 1A, plea.-;e.· 
A. Revenue,: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts Included In the e><ecutlve budget. 

OAH is now funded totally with special funds. OAH bills client agencies for ·work 
.... Perfonned in providing administrative hearing services. OAHts caseload has increased 

py over about forty cases this calendar year from last calendar year. OAH can not 
·~._./ 
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absorb any cost of the work required by HB l 044, at least not without raising the 
hourly billing rate to its user agenoies. However, the additional work required by HB 
1044 is work not at all related to the hearings work OAH currently does for its client 
agencies. Therefore, the funds for the work required by HB 1044 must come from 
sources other than billing client agencies. 

OAH estimates that HB 1044 will require an additional $152,632 in general fund 
appropriations as well as an appropriation of $42,900 in other fund appropriations to 
accomplish the work ofHB 1044. Additionally, the amount of $2,990,547 from the 
Supreme Court proposed budget for indigent defense contracts must be transferred to 
OAH to pay for attorney contracts for adults and juveniles, and to pay for 
non-contract (outside of the contract) work, for the last three quarters of the 
2003-2005 biennium. The Supreme Court will retain $996,849, one fourth of the 
amount currently existing in the Supreme Court proposed budget, for the first six 
months of the biennium until the delayed effective date. The Supreme Court has also 
retained $325,000 of the total amount currently in the 2003-05 Supreme Court budget 
for indigent defense contract services for it to continue to pay for guardian ad litem 
contracts for the biennium. See page 1 of HB 1044 .. N.D.C.C. § 27-20-49(2). 

1
~ Revenues: Approximately $42,900 in OAH revenues for this work will come from the 

indigent defense administration fund which is a fund totally dependent on moneys 
collected by the courts from indigent defendants appointed contract counsel. The 
amount of this money will vary depending upon the number of applicants for 
appointment, the number of those detennined eligible and receiving appointed 
counsel services, and the amounts reimbursed by those receiving appointed counsel 
services. In other words, this amount is subject to conditions outside of the control of 
OAH, still within the control of the courts. It is estimated that the fund will collect 
about $42,900 for the 2001-2003 biennium and, if conditions remain about the same 
under the new process, the amount should be about the same for the 2003-2005 
biennium. 

$152,632 in new general fund moneys will be required to hire the attorney to fill one 
position that will need to be authorized for OAH and to pay for operating expenses 
and equipment for the 2003-2005 biennium. The amount fbr the 2005 .. 2007 biennium 
is somewhat less because of fewer equipment requirements. 
) ...._,,,,,., 
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, $2,990,547 will be required to be transferred from the Supreme Court budget to 
allow OAH to pay indigent defense attorneys under the contract for adult and juvenile 
defense contract work provided by them statewide and to allow for OAH to pay 
indigent defense attorneys for work done by them outside of the contract. This 
amount plus the $996,849 retained by the Supreme Court for the first six months of 
the biennium is the amount proposed in the 2003-2005 Supreme Court budget for this 
work ($4,312,396 total budget, less $325,000 for guardian ad litem, less $996,849 for 
the first six months= $2,990,547). 

B. S,cpenc11tu,-: Explain the ex,,.ndlture amounts. Provide dtttaH, when approprlat., fore.ch "f1tll10Y, line 
Item, end fund affH#ed and the number of FTE positions afr&cted. 

Again, $42,900 or whatever amount is available from the indigent defense 
administration fund, will be spent on contract support (secretarial/ministerial support) 
for the professional, administrative position as well as on various foreseen and 
unforeseen operating expenses in establishing the new process. 

~ $128,987 wiU be spent on salary and fringe benefits for the attorney filling the new 
f ~ administrative position. $5393 will be spent on start-up equipment (office furniture, 

computer, etc.). $18,252 will be spent on continuing operating costs for the biennium 
for this position (phone, copying, postage, office supplie~, travel, rent, insurance, 
professional development, printing, and other recumng office expenses). The total 
expenditures are $ 152, 632 for the biennium (03·•05). Tho b,tal recurring 
expenditures for the next biennium (05-07) are $151, 135. 

$3,987,396 will be spent by the Supreme Court and OAH during the full biennium on 
paying contract attorneys pursuant to the contract and for work perfonned outside of 
the contract. The current Supreme Court proposed budget allows $167,800 for 
non-contract work, $128,450 for services for juvenile work and $3,691,146 for 
contract work. 

c. Appropriations: Explain the appropriation amounts. Provide deta/J, when appropriate, of the effect on 
the biennial spproprl1tlon for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between the atm.Junts shown for expendHures and appropriations. 
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This estimated appropriation is just that, a best estimate. Although OAH has obtained 
information from the courts for input into this fiscal note, this is new ground for 
OAH, new policies and procedures may result in unforeseen expenses or work 
requirements. This estimated appropriation should allow OAH to adequately provide 
the work required under HB 1044. It may be that change will have to be made in the 
2005-2007 OAH budget for this work. Time and experience will tell. The total 
appropriation for this addition to the OAH budget for the next biennium is estimated 
to be $3,186,079. Again, of this, $42,900 will be other funds obtained by OAH each 
biennium from the indigent defense administration fund; $152, 632 will be new 
general fund money this biennium ($151,135 next biennium); and $2,990,547 will be 
general fund moneys transferred from the proposed budget of the Supreme Court. For 
the 200S-2007, the full amount of $3,987.396 will be part of OAH's budget, and its 
total budget is estimated to be $4,181,431. 

Office of Admlnl1tratlve Hearl 
12/27/2002 
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BNVResolutk>n No.: HB 1044 

FISCAL NOTE 
Requetted by Legfllltlve Counoll 

01l06/2003 

2001 .. 2003 Bltnnlum 2003-2005 Blttnnlum 2005-2007 Biennium ---.... -.....-~---,--~~~--,--+--~-~~,,__~--,--+------------.....-----t 
General Ohr Pund9 General other Pundt General 0etNN' Funcl9 

18, 

FWld Fund Fund 

$102, 
$152, 

Nld school district tlaoal effect: ldentu the flsoal effect on the 
Biennium 2003-2005 Biennium 

School School 

,ubdMsJon. 

School 
Districts Counties CltlH Dlatncta Counties Cltlts Dfstrtcte 

2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your an,/ysls. 

Narrative: 

House Bill No. 1044 requires the Office of Administrative Hearings to establish and 
implement a process of contracting for the legal counsel services for indigents which are 
required to be provided by law. Currently, the process is within the court system 
accomplished by judges and court administrative and secretarial staff. The bill contemplates 
that OAH will establish and implement a process to include reimbursement for those 
expenses of attorneys under contract and for those expenses of attorneys outside of the 
contract. OAH will determine the attorneys providing services and make payment to those 
providing services. However, the courts will retain the ability to detennine who is eligible 
for and in need of indigent defense services, i.e. the application process. OAH is required to 
periodically review the application process. 

The process is now completely handled by the courts, encompassing fiscal administration 
and contract administration at the state level and district level administration in the state's 
seven judicial districts. The state level work includes establishing contracts in an 
accounting system, processing monthly contract counsel bills, processing bills for cases 
handled outside of contracts, legal review of contracts, contract interpretation~ statewide 
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recruitment advertisement, misceHaneous contract administration issues, and preparation of 
reports, statistics, and budget, The dittrict level work includes bill processing, report 
generation, recruitment, contract prep,,ration, and overall administration. If OAH is to 
establish and implement a statewide system, besides the work currently being done it will 
have to establish new statewide polides, draft new administrative rules, and review current 
programs, forms and reports and modify them as appropriate, as well as periodically review 
the appUcation process and mak"' recommendations to the courts regarding that process. In 
order to allow OAH time to establish new policies, draft new rules, and do all that is 
necessary to establish a workable new process, OAH will be asking for an amendment to 
have a delayed effective date for actually beginning the new process. OAH will ask that the 
effective date for the legtstation. that is the dale when OAH assumes full control of the 
process, be January 1, 2004. Yet~ there will be much for OAH to do during the time from 
July 1, 2003 until implementation of the process on January I, 2004. The Supreme Court 
supports a delayed effective date for the legislation. 

The courts estimate the work currently involves about a total of 3/4 time FTE spread out 
over seven districts and the state level, including legal, fiscal, secretarial, and general 
administrative duties of both a ministerial and professional or management type. 
Additionally, the first six months of the 2003-05 biennium will require considerable work 
establishing new policies, drafting new rules, and other initial transitional work, possibly 
involving work in contract drafting, accounting, programming, and ~dvertising to establish 
a new process and incorporate what should be retained of the old process. Therefore, OAH 
believes that a fulJ .. time new position ( 1 FTE) wilt be required to do this work. The position 
wilt be filled by an attorney who should be experienced and knowledgeable about the work 
of indigent defense contracting. The attorney filling this position will be responsible for 
drafting new polfoy and rules and for implementing them by January 1, 2003; for 
establishing all of the systems required to begin and maintain a new process, including fonn 
drafting, accounting, bill processing, report generationt and budgeting; and from January 1, 
for review of legal contracts, contract interpretation, recruitment and advertising, preparing 
reports, statistics, and budget, and preparing legal contracts, for supervising the monthly 
processing of bills and other monthly aninisterial work being done with regard to the 
process; for answering questions and responding to complaints from attorneys and judges; 
for making determinations about paying for out-of-contract expenses; for reviewing the 
application process retained by the courts and making recommendations to the courts about 
the application process; and for overall ad1ninistration of the process. The attorney filling 
this position will essentially be the deputy director in OAH responsible for indigent defense 
contract administration. The person will report to the director of OAH and will, along with 
the Director, report to the State Advisory Council as well as any other entity that maintains 
a advisory relationship with OAH regarding indigent defense contract administration. 
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OAH will also propose an amendment to HB l 044 to require that all ( 100%) of the moneys 
in the indigent defense administration fund be appropriated on a continuing basis to the 
Office of Administrative Hearings to be used in indigent defense administration. This 
amendment, too, is supported by the Supreme Court, This money will be used as operating 
funds to allow OAH to contract for secretarial work and to pay other expenses of the 
establishment of the new process ( e.g. expenses of drafting rules, the expenses of 
recruitment and advertising, if necessary, new computer programming, including .new 
billing programming, if necessary, etc.). OAH is not certain how much time wnl initially be 
required for secretarial work or other work to support the fuU-time work of thtt 
administrative person. OAH would rather contract for that work for the first biennium and 
then reassess both the admirdstrative and supervisory work, and establish positions for the 
2005-07 biennium based on actual experience. It may be at that time that OAH will seek 
something more pennanent in additional support, perhaps an additional l /2 time support 
position. In any event, all of the moneys from the indigent defense administration fund 
should be used for the purpose of contracting for secretarial support and other support, and 
for various expenses, foreseen and unforeseen, in establishing a new process. 

3. Stat• tlacal etr.ct detail: For Information shown und6r stat, fiscal effect In 1A, plt,ass: 
A, R•v•nues: Explain thd revenue amounts. Provide detsll, when appropriat,, for each revenue type and 

fund 1;1f'fected and any amounts Included In the e"ecutlve budget, 

OAH is now funded totally with special funds. OAH bills client agencies for work 
performed in providing administrative hearing services. OAH's cnseload has increased by 
over about forty cases this calendar year from last calendar year, OAH can not absorb any 
cost of the work required by HB l 044, at least not without raising the hourly billing rate to 
its user agencies, However, the additional work required by HB 1044 is work not at all 
related to the hearings work OAH currently does for its client agencies. Therefore, the 
funds for the work required by HB 1044 must come from sources other than billing client 

• agencies. 

OAH estimates that HB 1044 will require an additional $152,632 in general fund 
appropriations as well as an appropriation of $42,900 in other fund appropriations to 
accomplish the work of HB 1044. Additionally, the amount of $2,990,547 from the 
Supreme Court proposed budget for indigent defense contracts must be transferred to OAH 
to pay for attorney contracts for adults and juveniles, and to pay for non-contract ( outside of 
the contract) work, for the last three quarters of the 2003-2005 biennium. The Supreme 
Court will retain $996,849, one fourth of the amount currently existing in the Supreme 
Court proposed budget, for the first six months of the biennium until the delayed effective 

·-·· 
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date. The Supreme Court has also retained $325,000 of the total amount currently in the 
2003-0S Supreme Court budget for indigent defense contract services for it to continue to 
pay for guardian ad Utem contracts for the biennium. See page 1 of HB 1044 - N.D.C.C. § 
27-20-49(2). 

Revenues: Approximately $42,900 in OAH revenues for this work will come from the 
indigent defense administration fund which is a fund totally dependent on moneys collected 
by the courts from indigent defendants appointed contract counsel. The amount of this 
money will vary depending upon the number of applicants for appointment, the number of 
those determined eligible and receiving appointed counsel services, and the amounts 
reimbursed by those receiving appointed counsel services. In other words, this amount is 
subject to conditions outside of the control of OAH, still within the control of the courts. It 
is estimated that the fund will collect about $42,900 for the 2001-2003 biennium and, if 
conditions remain about the same under the new process, the amount should be about the 
same for the 2003-2005 biennium. 

$152,632 in new general fund moneys will be required to hire the attorney to fill one 
position that will need to be authorized for OAH and to pay for operating expenses and 
equipment for the 2003-2005 biennium. The amount for the 2005-2007 biennium is o somewhat less because of fewer equipment requirements. 

.•••• ~ ►• 
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$ 2,990,547 will be required to be transferred from the Supreme Court budget to allow 
OAH to pay indigent defense attorneys under the contract for adult and juvenile defense 
contract work provided by them statewide and to allow for OAH to pay indigent defense 
attorneys for work done by them outside of the contract. This amount plus the $996,849 
retained by the Supreme Court for the first six months of the biennium is the amount 
proposed in the 2003-2005 Supreme Court budget for this work ($4,312,396 total budgetJ 
less $325,000 for guardian ad litem, less $996,849 for the first six months= $2,990,547). 

B. ex,,.nctlturea: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, fine 
Item, and fund affected and the number of FTE positions affected. 

Again, $42,900 or whatever amount is available from the indigent defense administration 
fund, will be spent on contract support (secretarial/ministerial support) for the professional, 
administrative position as well as on various foreseen and unforeseen operating expenses in 
establishing the new process. 

$128,987 will be spent on salary and fringe benefits for the attorney fiJling the new 
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administrative position. $5393 will be spent on start.,up equipment (office furniture, 
computer, etc.). $18, 252 will be spent on continuing operating costs for the bieMium for 
this position (phone, copying, postage, office supplies, travel, rent, insurance, professional 
development, printing, and other recurring office expenses). The total expenditures are $ 
l 52, 632 for the biennium (03-05). The total recumng expend;tut~ for the next biennium 
(05-07) are $151, 135. 

$3,987,396 will be spent by the Supreme Court and OAH during the full biennium on 
paying contract attorneys pursuant to the contract and for work f.erforrned outside of the 
contract. The current Supreme Court proposed budget allows $167,800 tbr non-contract 
work, $128,450 for services for juvenile ,,.,ork and $3,691;146 for contract work. 

~. Approprlatlor1: Explain the appropriation amounts. Provide cletaH, when appropriate, of the effect on 
the bJennlal approprlculon for eeoh agency and fund affected and any amounts lncludtld In the executive 
budget. Indicate the relationship betwffn the amounts shown for expenditures and appropriations, 

This estimated appropriation is just that, a best estimate. Although OAH has obtained 
information from the courts for input into this fiscal note, this is new ground for OAH, new 
policies and procedures may result in unforeseen expenses or work requirements. This 
estimated appropriation should allow OAH to adequately provide the work required under 
HB 1044. It may be that change will have to be made in the 2005-2007 OAH budget for this 
work. Time and experience will tell. The total appropriation for this addition to the OAH 
budget for the next biennium is estimated to be $3,186,079, Again, of this, $42,900 will be 
other funds obtained by OAH each biennium from the indigent defense administration fund; 
$1S2, 632 will be new general fund money this biennium ($151,135 next biennium); and 
$2,990,547 will be general fund moneys transferred from the proposed budget of the 
Supreme Court. For the 2005 .. 2007, the full amount of $3,987.396 will be part ofOAH's 
budget, and its total budget is estimated to be $4, 181,431 . 
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BIii/Resolution No.: HB 1044 

FISCAL NOTE 
Requested by Leglelatlve Council 

12/16/2002 

1 A. State flacal effect: Identify the state flsoal effect and the fiscal effect on agency appropriations compared to 
fundln levels and a ro rlatlons anllcl ated under current law. 

2001•2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General Other Funds General other Funds General other Funds 

Fund Fund Fund 
Revenues $4,138,531 

$4,138,531 
$4,138,531 

18, Cou c and school district fiscal effect: /dent/ the fiscal uffect on the a ro rlate It/cal subdivision, 
2001·2003 Biennium 2003-2005 Biennium 2005•2007 Biennium 

School School School 
Cltlff Districts Counties Cities Districts Counties Cities Districts 

2. Narrative: Identify the 1:1spects of the measure which cause fiscal Impact and Include any comments relevant to 
your analys/1,. 

1 
~ Narrative: 
•.,,._,) 

·........,_,....,' 

House Bill No. 1044 requires the Office of Administrative Hearings to establish and implement a process of 
contracting for the legal counsel services for indigents which are required to be provided by law. Currently, 
the process is within the court system accomplished by judges and court administrative and secretarial staff. 
The bill contemplates that OAH will establish and implement a process to include reimbursement for those 
expenses of atton1eys under contract and for those expenses of uttomeys outside of the contract. OAH will 
detennine the attorneys providing services and make payment to those providing services. However, the 
courts will retain the ability to detennine who is eligible for and in need of indigent defense services, i.e. the 
application process. OAH is required to periodically review the applicatio11 process. 

The process is now completely handled by the courts, encompassing fisca, administration and contract 
administration at the state level and district lcve1 administration in the state's seven judicial districts. The 
state level wo:rk includes establishing contracts in an accounting system, processing monthly contract 
counsel bills, processing bills for cases handled outside of contracts, legal review of contracts, contract 
interpretation, statewide recruitment advertisement, misccJlaneous contract administration issues, and 
preparation of reports, statistics, and budget, The district level work includes bill processing, report 
generation, recruitment, contract preparation, nnd overall administration. If OAH is to establish and 
implement a statewide system, besides the work currently being done it will have to establish new statewide 
policies, draft new administrntive rules, and review current programs, fonns and reports and modify them as 
appropriate, as well as periodically review the application process and make recommendations to the courts 

, regarding that process. In order to allow OAH time to establish new policies, draft new rules, and do all that 
J is necessary to establish a workable n~w process, OAH will be asking for an amendment to have a delayed 
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effective date for actually beginning the new process. OAH will ask that the effective date for the 
legislation, that is the date when OAH assumes fut) control of the process, be January 1, 2004. Yet, there 
will be much for OAH to do during the time from July 1, 2003 until implementation of the process on 
January 1, 2004. The Supreme Court supports a delayed effective date for the legislation, 

The courts estimate the work currently involves about a total of 3/4 timo FTE spread out over seven 
distrfots and the state level, including legal, fiscal, secretarial, and general administrative duties of both a 
ministerial and professional or management type. Additionalty, the first six months of the 2003~05 
biennium will require considerable work establishing new policies, drafting new rules, and other initial 
transitional work, possibly involving work in contract drafting, accounting, programming, and advertising 
to establish a new process and incorporate what should be retained of the old process. Therefore, OAH 
believes that a full-time new po&i1:,,n (1 FTE) will be required to do this work. The position will be filled by 
an attorney who should be experienced and knowledgeable about the work of indigent defense contracting. 
The attorney filling this position will be responsible for drafting new policy and rules and for implementing 
them by January 1, 2003; for establishing all of the systems required to begin and maintain a new process, 
including fonn drafting, accounting, bill processing, report generation, and budgeting; and from January 1, 
for review of legal contracts, contract interpretation, recruitment and advertising, preparing reports, 
statistics, and budget, and preparing legal contracts, for supervising the monthly processing ofbilJs and 
othet' monthly ministerial work being done with regard to the process; for answering questions and 
responding to complaints from attorneys and judges; for making determinations about paying for 
outwof .. contract expenses; for reviewing the application process retained by the courts and making 
recommendations to the courts about the application process; and for overatl administration of the process. 
The attorney fiJting this position will essentially be the deputy director in OAH responsible for indigent 
defense contract administration. The person will report to the director of OAH and will, along with the 
Director, report to the State Advisory Council as well as any other entity that maintains a advisory 
relationship with OAH regarding indigent defense eontract administration, 

OAH will also propose an amendment to HB 1044 to require that all (100%) of the moneys in the indigent 
defense administration fund be appropriated on a continuing basis to the Office of Administrativt, Hearings 
to be used in indigent defense administration. This amendment, too, is supported by the Supreme Court. 
This money will be used as operating funds to allow OAH to contract for secretarial work and to pny other 
expenses of the establishment of the new process ( e.g. expenses of drafting rules, the expenses of 
. ccruitment and advertising, if necessary, new computer programming, including new bilHng programming, 
if necessar/, etc,). OAH is not certain how much time will initially be required for seer<: :irial work or other 
work to support the full-time work of the administrativ~ person. OAH would rather contract for that work 
for the first biennium and then reassess both the administrative and supervisory work, and establish 
positions for the 2005-07 biennium based on actual experience. It may be at that time that OAH wm seek 
something more pennonent in additional support, perhaps an additional 1/2 time support position. In any 
event, all of the moneys from the indigent defense administration fund should be used for the purpose of 
contracting for secretarial support and other support, and for various expenses, foreseen and unforeseen, in 
establishing a new process, 

3. State fiscal effect detail: for Information shown under state fiscal effect In 1A, please: 
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive budget. 
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OAH is now funded totally with special funds, OAH hills client agencies for work perfonned in providing 
administrative hearing services. OAH1s caseload has increased by over about forty cases this calendar year 
from last calendar year, OAH can not absorb any cost of the work required by HB 1044, at least not without 
raising the hourly billing rate to its user agencies, However, the additional work required by HB 1044 is 
w~rk not at all related to the hearings work OAH currently does for its client agencies, Therefore, the funds 
for the work required by HB I 044 must come from sources other than billing client agencies. 

OAH estimates that HB 1044 wHl require an additional $152,632 in general fund appropriations as well as 
an appropriation of $42,900 in other fund appropriations to accompHsh the work ofHB 1044. Additionally, 
the amount of $2,990,547 from the Supreme Court pr◊posed budget for indigent defense contracts must be 
transferred to OAH to pay for attorney contracts for adults and juveniles, and to pay for non-contract 
(outside of the contract) work, for the last three quarters of the 2003-2005 biennium. The Supreme Court 
will retain $996,849, one fourth of the amount currently existing in the Supreme Court proposed budget, for 
the first six months of the biennium until the delayed effective date. The Supreme Court has also retained 
$325,000 of the total amount currently in the 2003-05 Supreme Court budget for indigent defen.~e contract 
services for it to continue to pay for guardian ad litem contracts for the biennium. See page 1 of HB 1044 -
N.o.c.c. § 21-20-49(2). 

Revenues: Approximately $42,900 in OAH revenues for this work will come from the indigent defense 
administration fund which is o fund totally dependent on moneys collected by the courts from indigent 
defendants appointed contract counsel. The amount of this money will vary depending upon the number of 
applicants for appointment, the number of those determined eligible and receiving appointed counsel 
services, and the amounts reimbursed by those receiving appointed counsel services, In other words, this 
amount is subject to conditions outside of the contt'ol of OAH, stilt within the control of the courts. It is 
estimated that the fund will collect about $42,900 for the 2001 -2003 biennium and, if conditions remain 
about the sa1ne under the new process, the amount should be about the same for the 2003-2005 biennium. 

$152,632 in new general fund moneys will be required to hire the attorney to fill one position that will need 
to be authorized for OAH and to pay for operating expenses and equipment for the 2003-2005 biennium, 
The amount for the 2005-2007 biennium is somewhat less because of fewer equipment requirements. 

$ 2,990,547 will be required to be transferred from the Supreme Court budget to allow OAH to pay 
indigent defense attorneys under the contract for adult and juvenile defense contract work provided by them 
statewide and to allow for OAH to pay indigent defense attorneys for work done by them outside of the 
contract. This amount plus the $996,849 retained by the Supreme Court for the first six months of the 
biennium is the amount proposed in the 2003-2005 Supreme Court budget for this work ($4,312,396 total 
budget, less $325,000 for guardian ad litem, less $996,849 for the first six months== $2,9~0,547), 

8, Expendttures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line 
Item, and fund affected and the number of FTE positions affected. 

Again, $42,900 or whatever amount is available from the jndigent defense administration fund, will be 
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spent on contract support (secretarial/ministerial support) for the professional, administrative position as 
well as on various foreseen and unforeseen operating expenses In establishing the new process. 

$128,987 will be spent on salary and fringe benefits for the attorney filling the new administrative position. 
$5393 wUI be spent on start-up equipment (office furniture, computer, etc,), $18,252 will be spent on 
continuing operating costs for the biennium for this position (phone, copying, postage, office supplies, 
travel, rent, insurance, professional development, printing, and other recurring office expenses), The total 
expenditures are $ 1 52, 632 for the biennium (OJ .. 05). The total recurring expenditures for the next 
biennium (0S-07) are $151, 135. 

$3,987,396 will be spent by the Supreme Court and OAH during the full biennium on paying contract 
attorneys pursuant to the contract and for work performed outside of the cont!'~ct. The curri"'nt Supreme 
Court proposed budget flllows $167,800 for non-contract work, $128,450 for services for juvenile work and 
$3,691,146 for contract work. 

C, Appropriation•: Explain the appropriation amounts, Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between the amounts shown for expenditures and appropriations. 

This estimated appropriation is just that, a best estimate, Although OAH has obtained infonnation from the 
courts for input into this fiscal note, this is new ground for OAH, new policies and pl'ocedures may result in 
unforeseen expenses or work requirements. This estimated appropriation should allow OAH to adequately 
provide the work required under HB 1044. It may be that change will have to be made in the 2005~2007 
OAH budget for this work. Time and experience will tell. The total appropriation for this addition to the 
OAH budget for the next biennium is estimated to be $3,186,079. Again1 oftb;s, $42,900 will be other 
funds obtained by OAH each biennium from the indigent defense administration fund; $152, 632 will be 
new general fund money this biennium ($151,135 next biennium); and $2,990,547 will be goneral fund 
moneys transferred fl-om the proposed budget of the Supreme Court. For the 2005-2007, the fu11 amount of 
$3,987.396 will he part of OAH•s budget, and its total budget is estimated to be $4, 181,431. 

Name: Allen C, Hoberg Office of Administrative Hearings 
Phone N·umber: 328-3260 12/27/2002 
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;~ . / 1 PROPOSED AMENDMENTS TO HOUSE BILL NO, l 044 

0 

Page 4, line 25, after II fQJ: 11 insert II all or a part of 11 

Page 4, line 28, after the period insert; 

"In addition to .0c in combination w1tb contractina for JeaaJ counsel service, 

and within lb@ limits of available funding. the office of administrative hearina 

may employ indigent defense counsel on a full-time or part-time basis to provide 

legal services r or indiaents. 11 

Renumber accordingly 

0;\WP\Cffidt\Jlm•2\H!l 1~1 • An\t!lds.wpd 

!I '1,,;_· ,, . , 

The 111fcroaraphfc 111111H on thf• fflm are accurate reproductfons of records delivered to Modern lr.forNtfon Syai:""8 for infcr0Ht111fr,o end 
wert fflMtd fn the reoular coc.irae of buttneaa. The photographic procesa meeu etendardt of the American Natfonel stendardt 11-,tftutt 
(AMII) for •rct1iVll mfcrofflM, MOTJCEt If th• fflMed , .. ,. 8'::\oVe fl'"· leolblt than thf• Notice, ft ft Q to th• quality of th~ 
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30173.0201 
Tltle,0300 

Prepared by the Leglalatlvi, Council staff for ~~/ •3 
Representative Klemln t,..-

January 20, 2003 ttd► 

ll>USI AMENDMENTS TO HOUSE BILL NO. 1044 JUD 1-21...03 

Page 1, llne 3, remove the first "and''. replace •sections• with •section•, and after the third 11and• 
Insert •subsections 1 and 4 of section" 

Page 1, llne 4, after •services• Insert •i to provide a report to the leglslatlve council: to provide 
for transition: and to provide an effective date• 

ll)IJ8B MilllWUIS 'IO D 1044 JUD 1-2-103 
Page 2, llno 16, replace •section" with •subsection 1 of section• 

Page 2, remove lines 17 through 19 

lr>USI IIDiS 1'0 BB 1044 JUD 1-21-03 
Page 3, remove llnes 7 through 31 

mun .MIUfliMTS 'fO Bl · 10.-.4 JUD 1-21-03 
Page 4, replace llnes 1 through 13 with: 

11SECTION 3. AMENDMENT. Subsection 4 of section 29-07·01, 1 of the North 
Dakota Century Code Is amended and reenacted as follows:" 

Page 4, Hne 16, rernove the overstrike over 11AU'1 and remove 11Fifty percent of tbg" 

Page 4, Hne 19, overstrike .. and" and remove 11flfty percent or the moneys In the fund are 
am,ros,dated on a conunulng11 

Page 4, llne 20, remove "basis to the ludiclal branch tc 1 be used for" and overstrike "the 
collection of Indigent defense costs• 

Page 4, llne 21, overstrike "and expenses required to be reimbursed under this section• 

Page 4, line ~5. replace 111Dd" with an underscored comma, after "Implement" Insert 11.&..i.Od 
administer , and after 11!o!:" Insert "all or a part or 

Page 4, llne 28, after the underscored period Insert 11 ln addition to or In combination with 
~traotfng for legal counsel services and within the llmlts of available funding. the o~ 
of &dmlnlstraHve heartn~s may employ Indigent defense counsel on a fuli,.tlme or 
part-time bMl.uurovl e legal services for Indigents." 

Page 4, llne 29, replace "And11 with an underscored comma and after "lmplemerit" Insert "Jfild 
administer 

ROUSE AMElOIIElffS 'l'O HB 1044 JUD 1-21-03 
Page 5, llne 3, after "establish" Insert ".And administer" 

Page 5, after llne 51 Insert: 

Page No. 1 30173.0201 

· · · - · lt ed t Modern tnfol'ft'lltlm syateffll for mlcrof llmtno end 
The 111lcroor11lhfC hneoea on thh f I lm are eeeurete reproductions of r.ecordfl de tsv:~enda~dt of the Amtdcan National stenderde lnetttute 
we1•• fl lNd tn the retUl ■r courae of butlneas,h Tfhtel::tlotrt.::a:; r:19i•e:eleglble than thit Notice, 1t ts due to the quelltV of the 
(ANSI) for l!lrchiv•l mlcroftlrn. NOTICEt If t fl •e 1 ! 
docLMIOnt betng fttllltd. ~- ,kb,,, I{)~ /1)~, , c77 Cc • Dltl J 
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aa A1111111ars ro • 1044 JUD 1-21-03 
-SECTION I. RIPORT TO LtiGISLATIVE COUNCIL. Ourfng the 2003-04 

Interim, the office of administrative hearings shall report t..:> the leglslatlve council 
regarding its progress In the Implementation of this Act. 

SECTION 8. TRANSmON. All contracts for Indigent defense services 
awarded by the supreme court after June 30, 2003. must expire no later than 
December 31, 2003, 

SECTION 7. EFFECTIVE DATE. Sections i, 2, and 4 of this Act become 
effective on January 1, 20Q.4. 

SECTION 8. EFFECTIVE DATE. Sectfon 3 of this Act becomes effective on 
Ju~ 1, 2003. The office of administrative hearings may use moneys appropriated to the 
offfoe foi' the biennium beginning July 1, 2003, and ending June 30, 2005, to prepare for 
the Implementation of contracting for Indigent defense aerAces required under section 4 
of this Act so that the process may be establlahed and Implemented by January 1, 
2004," 

Renumber accordlr:gfy 

Page No. 2 30173.0201 

---·--
Yht tifcrooraf)hlc f•at• on this fflin ire 1ccur1te reproductions ~f recordfl detfvered to Modern 1'1for1111tlon SyateMt for 1111crofllmfl"l9 and 
were ff tMed fn the retUl•r course of butfntH, Tht f)hotogrlf)tllc proctH 111tttt 1tll'ICMlrds of the Allltrfcan NatfOMl 8tlndll"t'-' ln.tttutt 
(ANSI) for •rch1Yll M1croftlM. NOTIC!t If the fflnied f•oe •v• ,. let• l,olble than thl• Mot1ce, ft f• due to the quelfty of tM 
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Date: Y J.o / O ·3 
Roll Call Vote#: I 

2003 HOUSE ST ANDING COMMITrEE ROL~ CALL VOTES 
BILL/RESOLUTION NO. 'D ~ Lf 

House Judiciary Committee 

D Check here for Conference Committee 

Legislative Council Amendment N~~ 3 0 11 3 • 0 JDl 
Action Taken 

Motion Made By 

Renretentatlve1 
Chairman DeKrey 
Vice Chainnan Maraaos 
Rei,. Bernstein 
!eJ>, Boehnin2 
Rep. Galvin 
Reo. Grande 
Reo. Kinm;burv 
Reo. Klemin 
Reo. Kretschmer 
Reo.Wrana:ham 

Total 

Absent 

Floor Assignment 

Do t:>G\.s.s w / A:twrJ~J 

Yet No RenreaentaUvet 
v Ren. Delmore 

AA Rffl, Eckre 
II Reo, Onstad 
v --
V 

V 
i/ 
1/ 

V 
al 

-

If the vote is on an amendment, briefly indicate intent: 

-

,D3o __ o_ 

Yet No 
V 
v 
v 

Tht Mfcroarai,hlo tineges on thl• ftlffl ere accurate reproductions of rer.ords dtllvered to Modern Information SyatM for 111tcrofllfflh't and 
were ft lMd tn the reoular oourH of butlneH, The photoar~tc procet• MtU •tendtrda of the American National Stenderdt 1n1t1tutt 
(ANSI) for 1rcht~1l mtcrofflm, NOTICE: If the ftltlltd h11oe ab.ove 11 let& leotble than tht1 Notice, It It due to the quality of tht 

doc\.lllent betna ft lined, ~-~~~~~-.L...U~':,-'-~'.\----------l();:;...,4,,,,,l/~"""":,,.o./!J-.-j,,_ Date J 
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REPOAT OI' STANDING COMMITTEE (410) 
January 21, 2003 10:37 1.m. 

Module No: HR•11-G818 
carr1,r: Kltmln 

lnMrt LC: 30173.0201 Tltle: .0300 

,.---..., REPORT Of STANDING COMMlffll 
HI 1044: Judiciary CommlttN (Rep. DIKrey, Chairman) recommendti AMENDMENTS AS 

FOLLOWS arid when so amended, recommends DO PASS and BE RIREFERAID to 
the Approprl1tlon1 Commttt .. (8 YEAS, 4 NAYS, 1 ABSENT AND NOT VOTING). 
He 1044 was r,,aoed on the Sixth order on the calendar. 

Page 1. tine 3. remove the first .. and", replace -sectlono" with -section", and after the third "and .. 
Insert "subseodons 1 and 4 of sectton 11 

Page 1, llne 4. after 11servfct~11 Insert": to provide a report to the leglslaUve counclt; to provide 
for transition; and to provide an effective dato" 

Page 2, line 15, replace "Section" with "Subsection 1 of section" 

Page 2, remove lines 17 through 19 

Page 3, remove llnes 7 through 31 

Page 4, replace tines 1 through 13 with: 
11SECTION 3. AMENDMENT. Subsection 4 of section 29-07-01.1 of the North 

Dakota Century Code le amended and reenacted as follows:" 

Page 4, llne 16, remove the overstrike over "AW' and remove "Fifty percent of the .. 

Page 4~ llne 19, overstrike .. and" and remove "fifty percent of the moneys In the fund are 
am,rgprtated on a continuing* 

Page 4, Hne 20, remove 11basl1 tothe !Ydlclal branch t.Q....bt used for" and overstrike "the 
colleotlon of Indigent defen~e costs* 

Page 4, line 21 1 overstrike "and expanses required to he reimbursed under this section" 

Page 4, Hne 25, replace ".and" with an underscored comma, after "Implement" Insert ".t..l&O.d 
administer", and after "1!2t Insert "all or a part or 

Page 4, llne 28, after the underscored period Insert "~r In combination with 
contracting for legal counsel services and within the limits of avaHable funding, the 
office of admf nlstratlve hearings may employ Indigent defense oounsef on a full-time or 
pm-time basis to provide legal services tor Indigents." 

Pag~ 4, llne 29, replace "1llld'' with an underscored comma and after 11 lmplement" Insert"~ 
administer" 

Page 5, llne 3, after ".e..stabllsh" Insert "1nd administer" 

Page st after line 5, Insert: 

"SECTION 5. REPORT TO LcGISLA TIVE COUNCIL. During the 2003-04 
Interim, the office of administrative hearings shall report to the legislative couno!f 
regarding Its progress In the lmplementatlon of this Act. 

SECTION 6. TRANSITION. All contracts for Indigent defanse services 
awarded by the supreme court after June 30, 2003, must axplre no later than 
December 31, 2003. 

(2) DESK, (3) COMM Page No. 1 HR·11-0818 

-- ----- ---- - dt d l1 ed t ·Modern !nfonnetlon svsten11 for 111lcrofllmtno and 
The 1111crogreph1c h1,ege1 on thf• fflffl are accurate reproductfons of recor o t °'!~anda~dt of the Amerfcan N111tf0Mt Sttndardt rnetftut• 
wer• fflMld fn the reoular couree of buslMH, The .!'!.'Jtfograph~Ur°f:'{'et~t:Otblt than thft Notfce, ft ta due to the qualttv of the 

···~ '''·" ... ~ 
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(ANSI) for archfY~l Microfilm. NOTICE, If the ftl- Nat ""'1•· 

doc"""' NlrG fHNd, ~{>,/b;}.P. (0,~~/4 _ lt>/.;vP..~ . J 
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RIPORT OI' STANDING COMMffl'II (410) 
January 21, 2003 10:37 1.m. 

Module No: HR•11-ol18 
C.rrltr: Kltmln 

lnHrt LO: 30113.0201 11u,, .0300 

IICTION 7, IPFICTIVI DATI, Sections 1, 2, and 4 of this Act become 
effective on .,,ru,uary 1, 20CM, 

S!OTION I. IFFICTIVI DATE, Section 3 011 this Mt becomes effective on 
July 1, 2003. The office of admlnlatrattve hearings mfAY use Moneys appropriated to 
the office for the biennium beginning July 1, 2 00, and ending June 30, 2005, to 
prepare for the Implementation of contracting for lndlgent defe~ ~,, cervlcea required 
under aectk>n 4 of thla Act so that the procesa may be eatabllshed and Implemented by 
January 1, 2004." 

Renura'lber aocordlngly 

(2) DESK, (3) COMM Page No. 2 HR,11·0818 
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2003 HOUSE APPROPRIATIONS 

HB 1044 

!ht •lcrw•~I• l11tll .. on th!• 11\m ere ,courete r,r,roduotlons of r,cords de! lvered to Modtrn tnloMMtlon syst""' for •lcrofllmlnt end 
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2003 HOUSE STANDINO COMMl'ITBE MINUTES 

BILIJRESOLUTION NO. HB 1044 

House Appropriations Committee 

□ Conference Committee 

Hearing Date 02 .. 11-03 

Ta Number Side A SJdoB Meter# 
1 X 0.0-45,8 

Committee Clerk Si natvre 

lvHnutes: 

Chairman Svedjan Opened HB 1044 for discussion. A quorum was present. 

Rea,. Dekrey 'fhis bill transfers the indigent defense costs frorn the Judicial Branch over to the 

Office of Administrative Headngs. The po1icy that was made to do that could ~ an appearance 

of a conflict of interests having the Supreme Court Appointing the lawyers that can eventually be 

hearing a case in front of them. 

Chairman Svedjan In you analysis of this bill you didn't get into what constitutes the $152.000, 

Rep. Dekrey We questioned Mr. Holberg on the $152,000 in the committee. As long as we 

were transferring a function and contracts already in place we were suspicious as why it would 

cost that mucht but he said he needed it. 

Rep. Aarsvold The Budget of Administrative Hearings is adding a position to handle what this 

bill entai ts, 

Chairman Svedjan Why do they have $151,135 in the 05-07 biennium? 

I 
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House Appropriations Committee 
Bill/Resolution Number HB 1044 
Hearing Date 02-11-03 

Rep. Dekrey I wouldn't have a clue as to why they need that. 

Rep. Timm The Administrt1Uve Hearings. do they want to take this program over? Are they 

putting up any resfstance to this? 

Rep. Dekrey I didn't sense any, 

Chairman SvecUan How big a potential is the conflict of interest? 

Rep. Dekrey There have been challenges, but the courts have withstood them. 

Rep. Skarphol I think the $151.135 is in anticipating salaries. 

Rep. Carlisle If we do this we have to transfer 2-3 million dollars out of the Supreme Court 

Budget? 

Alan Knudson Yes, if you do pass this bill there should be funding transferred from the 

Supreme Court budget to the Office of Administrative Hearings budget for actually paying the 

indigent defense costs. and that is almost 3 million dollars. 

Rep. Gl~helm I have two questions in the prose that accompanies the fiscal note, it says that 

the Supreme Court will retain $325,000 of its total amount currently in the b ,dget for indigent 

defense to continue to pay for guardian ad litem contracts through the biennium, What's that 

about? The second is if there are $252.000 of expenses to administer this. are there $151 jOOO of 

expenses in thts, are there $151,000 of savings in the Judiciary budget? 

Rep. Wald When we heard HB 1018 it said there is a bill considered by the Judiciary A 

committee and it says "This legislation would have in increase of OAH's budget of $3,143,179 in 

general funds and 42,000 in special funds" It says if services are moved to OAH it would require 

another $152,652 in new general fund money, and that would be the fiscal not to HB 1044. 
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Hou:,e Appropriations Committee 
Bill/Resolution Number HB 1044 
Hearing Dalr 02- t J .03 

Chalnnan Svedjan How does all of this relate back to Rep, Aarsvold's remarks? You said 

there is an FfE in there and one other position as well. Does that relate specifically to this issue? 

Rep,. Aarsvold Yes, a portion of the time for this new professional employee is dedicated to 

coordinating the indigent defonse program. 

Chalnnan Svedjan Is any share of that part of this $1 S 1,000? 

Jim Gange, Staff attorney for the office of the State Court Administrator. With respect to 

the question of guardian ad Utem, they are appointed by court to represent parties in particular 

cases. Those kinds of things will not be transferred to the Office of Administrative Hearings. 

What will go to them is simply criminal defense responsibilities, That is why $300,000 is 

retained in the Supreme Court budget. 

Rep Skarphol When you transfer these duties to the OAH, they will want to add an employee. 

You aren't reducing one. What new duties will your current employees who handle this be 

doing? 

Ga.nge Administering the indigent defense system, the responsibilities are Hcattered out over 

about 7-10 people. Its jusi. a small part of what they do. 

Rep. Monson Is there any reason why the Supreme Court wants to get rid of these duties? 

Gange It is because of the conflict of interests. 

Chairman Svedjan How does the fiscal note relate to the requested new positions? 

Alan Hol~rg, Director of' the Office of Administrative Hearings This was a figure obtained 

by talking to the courts. They determined it would be both a professional and support type of 

responsibility. It would be approximately 314th of l/4ths person. I have been told that this figure 

js both estimated high and low by different people. 

Th• •fcrotrlfltltc t-,.. on thh ftl1111rt 1ccur1te reprocllctfOM of rtcordl delfwrtd to Modtrn fnfo1WtfM1 svat• for •fcroftlMll"lt Ind 
...,. fflMld fn tht ,,-,tar ct1•1rtt of butfntta. Tht photcs,rtphtc proefft 'Mtttt 1tendeirdt of tht AMtrfcan N1ttonet ltenderdt IMtftutt 
(MIU for 1rchfval Mtcroffllll, MOTIClt If th• ffllltd ,..,. ~ ft 1 .. , ltttblt than thf I Mottet, 1t ,. dut to th qualfty o1 tht 
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House Appropriations Committee 
Bill/Rosolutlon Number HB 1044 
Hearing Date 02 .. t 1-03 

Rep. Timm What amount of money appropriated for defense f s spent each year? 

Susan Siske, F1scal Officer for the Supreme Court All of the Indigent defense money will be 

spent. 

Holberg That is a big concern I have. Some attorneys won't take these contracts next time 

because of the minuscule contract salaries, 

Cb.airman Svedjan It sounds to me like ull of the things that need to happen are being paid in 

FI'E dollars. You need to hire someone to do all these things. Does it have to be redone totally 

in the Supreme Court? 

Holberg Yes. yes to everything you said. 

Chairman Svedjan How does that relate to what Rep. Aarsvold said? 

Holberg No. that FTE relates to the Worker's Compensation Bureau. 

Chairman Svedjan The $152,000 ln the fiscal note. is it for people only? 

Holberg Almost exclusively for 1 FfE. 

Rep. Wald Are we to assume to fund this project of indigent services we are to take over 3 

mHJion out of the Court's budget and put it in you agency? 

0 

Holberg That all relates to paying for the contracting attorneys that do the indigent defense. 

Rep. Skarphol I think the Supreme Court's budget calls for a tran~fer of 2.990 miJlion doJJars. 

rather than 3 miUion pl"~. Based on the numbers on the fiscal note. if you can find it, there is a 

total of 4.3 million in the Supreme Court's budget. Now $325,000 wm be retained for the 

guardian ad Htem. $996,000 will be retained for the first six months, and 2.99 million would be 

transferred, It would be new general fund doJlars we'd have to put in for the $15 l ,OOO to cover 

this, 
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House Appropriations Committee 
Bill/Resolution Number HB I 044 
Hearing Date 02 .. 11 .. 03 

Chairman Svedjan Its hw-d for me to see why thfs isn't a budget neutral move, 

Rep. Skarphol The duties are divided by a bu.,ch of people, now when they transfer it over to 

OAH they will have to hire another person. 

Chalnnan Svedjan So the people in the Supremo Courts Office will have a little time on there 

hands then? 
H:,1 

Rep. Skarphol It appears that way. 

Holberg No, they won't have time on their hands. 

Chairman Svedjan This is what I call FfE creep! 

Rep. Aarsvold Arc; we ta1king about 9 positions in OAH? 

Holberg Yes, 

Rep. Skarphol I asked the Judiciary to prepare a preUminary estimate of what it would cost to 

develop a public defender's office rather than putting it in OAH, they anticipated the need for 

probably 15 full-time attorneys, with the cost of about S. l million dollars. There are over 301000 

hours contracted for in doing this. This is a big expenditure. 

Chairman Svedjan -to the Supreme Court .. Why can't this be a budget neutral move? Can we 

move the $152,000 over to OAH from the Judkinry budget? 

Susan Siske Since the duties weren't concentrated in one FfE, so we won't be losing any 

funding. 

Chairman Svedjan Can you find $ J 52,000 elsewhere in your budget. 

Siske We have worked with Rep. Carlisle and we think we can find it, 

Rep. Skarphol We'd have 108,000 in savings in the Judiciary budget after the$ 152,000 for this. 
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Rep. Timm -to Rep. Dekrey- Were you sutlsfled with the fact that they Judiciary handles this 

with 7 people. will the system keep going smoothly? 

Rep. Dekrey Yes. I do, There are three options. We can leave it alone. make this change. or set 

up a public defender system. 

Rep. Wald -to Alan Holberg- When you contract for these services, do you hire people in the 

area? 

Holbera: Yes, we try to contract with local people. 

Rep. Carlisle I mo1e a Do Pass 2nd by Rep. Wamer. 

Rep. Timm Is there any support in the committee to amend where the funds come from? 

Chairman Svedjan That is not part of this motion. 

Rep. Monson I thought that's what we'd do here. but hs in another budgr,t. 

Rep. Glassheim I lean to your earlier suggestion on waiting another 2 years. The current system 

has potential to be dispersed. I lean towards not making the transfer this year. 

ChaJrman Svedjan What are the impHcations of not implementing this and having there be a 

successful challenge? 

Gange The challenge comes from the defendunt. There are a number of states that have had to 

spend Jots of money to revamp their systems after a successful cha11enge. 

Chairman Svedjan So the cha Henge comes from the client? 

Gange Yes, when the client is represented by a different lawyer. This is speculative though, 

Rep. Skarphol Next biennium we will see a substantial increase in the money needed for these 

problems. 

Motion Falls. 



r 

I 

I 

Page? 
House Appropriations Committee 
BUI/Resolution Number HB J 044 
Hearing Date 02 .. 1 t -03 

Rep, Timm I move Do Pass, but put language Jn the motion that. takes the fundlna from the 

Judicial budaet and puts It Into the Office of AdmJnlstrat1ve Hearing budget. 2nd by Rep, 

Wald. 

Rep. Bellew How wouJd this motion affect next biennium's budget? 

Cludnban Svedjan We are removing it from the Judiciary budget this time and it will show up 

in the OAH's budget next time. 

Rep. Glasshelm Does this motion contemplate an additional $152.000 from Judiciary, or taking 

it from money already found. 

Rep. Timm In addition to the $152,000. 

Rep. Wrtd Is there an interim study on the pubUc defender issue you raised? 

Rep. Skarphol Not that I'm aware of, 

Motion PMses to Amend. 

Rep. Timm I move a De) Pass As Amended 2nd by Rep. Tbmn. Motion Passes by 19 yeas, O 

nayst and 4 a/n. Rep. KlemJn will carry this blll. 
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lbfule No: HR-27-2472 
Carrier: Klemln 

lnaert LC: 30173.0301 Tltle: .0400 

REPORT OP STANDING COMMITTEE 
HB 1044, u 1ngrollld: A.nproprlatlona CommlttN (Rep. 8vedJ1n, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (19 YEAS, 0 NAYS, 4 ABSENT ANO NOT VOTING), Engrossed HB 1044 
was placed on the Sixth order on the calendar. 

Page 1, llne 5, after the second semlcolon Insert "to provide a statement of leglslatlve lntenti" 

Page 4, after tine 12, Insert: 

"SECTION 7. LEGISLATIVE INTENT. It Is the Intent of the leglslatJve 
assembly that the appropriation for the Judlcl al branch In House BIii No. 1002 be 
reduced by $3, 143, 179 from the general fund and that the appropriation for the office of 
administrative hearings be Increased by the same amount to provide funding to 
administer the provisions of this Act for the biennium beginning July 1, 2003, and 
ending June 30, 2005." 

Renumber accordlngly 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILURESOJ UTION NO. HB 1044 

Senate Judiciary Committee 

Cl Conference Committee 

Hearing Date 03/10/03 

Tame Number Side A SideB 
1 X 
1 X 

.. <~1 Committee Clerk Sim1•h..,... "h'JMlcJ 

) 

Meter# 
44.0-End -0.0-29.9 

Minutes: Senator John T. Tnynor, Chairman, called the meeting to order. Roll oall was taken 

and alt committ~ members present. Sen. Traynor requested meeting starts with testimony on the 

bilt: 

Tettfmony Support of BB 1044 

Rm,. Lawrence R, Klemjp, District 47 .. Introduced the bill (meter 44) Read Testimony -

Attachment #1 Reviewed Bill noted 

Senator John T. Traynor, Chainnan asked if the courts have a conflict of interest, have there been 

any challenges to this? No 

Senator Carolyn Nelson wondered what the perimeters for indigent were. (meter 55.4) There is a 

form they complete to qualify as indigent and submit it to the judge for his decision. 

Vonette Riclrtor, Staffed Interim Judiciary A Committ~ - (meter 57) Read Testimony .. 

Attachment #2 
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Allen C. Hober.a, Directory of the Office of Administration (tape l, side 2) Read Testimony-

Attachment #3. There is not enough money in thJs legislative system to fix this problem 

Sgtor Thomas L. Trenbeath discussed that the problem is money. Without adequate funding 

we would still have this problem. 

Swtor John I, T[IYl)Ot, Chairman question regardless of what agency runs this program it wm 

still cost the same. (meter 4.0) 

Sooetor Thomas L. Tratbeath discussed the problem does not go away just because OAH does 

not want to do the administration. If we presumed adequate funding your testimony in support 

of your legislation that you gave in the house would stand? Yes. 

Sen, Ttl)'DQ[ discussed that if Mr, Hoberg's agency took over this program it would have a fiscal 

note of $152,632 is that the cost? Yes the additional funds are needed to fund the contracts? 

Yes, that is where we sec the rcaJ problem is. 

Sen, Trenbeath stated that $152 thousand is not new doUars. You will not do anything different 

then the Supreme Court is doing? No that would be a transfer of funds. 

i 
! 
I 

i 
i 

1 
! 

l 

I 
I 
I 
' i 
) 
I 

f 
i 
! 
! 

fr 

i _J 

Senator Carolyn Nelson question section 7 discussion of 3 .1 Million dollars in transfer from the 

judicial branch. You say you need $630, 000 above that 3.1 million? Yes, Secondly after two 

years of discussion, some bills we get they have already put this in the budget. Why OAH and 

the Judiciary did not get together to put the transfer into the budget? l used the numbers I got 

from the courts and it became more apparent after seeing the letters showing that people will not 

be providing services at the current rate and we need to have more money than what has been 

proposed. With the quarts the range of $630 thousand to $1. 300 thousand are based from the 

courts using $65, $70. $75 and that is what the attomeys are saying what they will need to 
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0 

provide services, I am not saying that thls is what will happen, but we are at a serious risk if we 

do not provide more money, Four attorneys have told the courtA that at the cumnt rate, they will 

not provide services. 

Tettlmony la oppotltlon of BB 16" 

Nono 

Tettfmony Neutral to BB UM4 

Christine Hogen. State Bar Association (meter 6.4) We are neutral to tho transfer of 

d~ents. We would like to provide any technical support that we can. We strongly back 

increased funding. The major issue is the severe under funding of contracts. It is also important 

to separated this allocation from the judicial overview, completely. Ms, Hogan sited a Supreme 

Court case (meter 7.3). The AMerican Bar Association has articulated 10 principles on 

designing a public defense delivery tystem. Ms. Hogan pointed out three of them (meter 8.1) 

Sen, Dewer stated that $40 to $70 an hour 1s a verybigjurnp. Discussion (meter 12.8) of what an 

attorney starting out in a rural area makes. Presently there is not a selection of attorneys do to the 

fact t!lat we can rarely find even one attorney at present fees. 

Discussion of(metcr 15.5) the Federal court system ifyou were appointed by ajudge, even 

without funding you could not dispute his order. Yes courts still can mandate this. 

Al states provide funds it is part of our constitution 

,Mr. Gladden .. State Court Administrator. (meter 16. 7) Discussed some of above issues i.e.:30 

Guidelines for council is 125% of poverty- discussion ofptocess. Chief Justice requests to visit 

with committee Wed. at 8:30 a.m. Discussed rural area lack of objective standards due to lack of 

1
,-.) attorneys who will work for lower fees. Dollar per hour has dropped do to overload of Meth 

...... _____ ----- ....... . 
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cases etc. We will have to hire attorneys and that is a fastM way to break the bank at those fees. 

Discussion of conflict of interest, 

Seo, Dever discussed (meter 22.3) how if down to one attorney what will be the difference? The 

difference is the court is not picking the one attorney~ a non-bious department is, 

More discussion on what attorney's get paid (meter 23.S) Rural vs City. Discussion of Fiscal 

note and the budget. 

Sm. Dever discussed how with our budget problems haw can we justify suoh a big pay raise? 

(meter 27,4) 

Rep K,lmn,in. Qlosed with a discussion of other bills and tt\101utions being presented this session, 

~ator Jou T. Traynor, Chairman elOled the hearing 

·- -· -- - . 
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Meter# 
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Minutes: Senator John T. Tnynor9 Chalrman, called the meeting to order. Roll call was taken o and all committee members pres«1t. Sen, Traynor requested meeting starts with additional 

testimony on the bill: 
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Te.dmony In Support of BB 1«M4 

Chief.Justice Qerald VandeW.ljk .. Reintroduced Bill (meter .OS) 

This bill is a product of a study. We started considering 'this at the time the State took over the 

indigent defense costs .. baok in the 80's. Some may rect!ll we bankrupt Adams County with a 

murder case. At this time the indigent defense fund was transftttted to the state, putting it in the 

courts budget. The concern at that time, that is still present-is not that it is a difficult task, but the 

conflict of interest that is perceived by the indigent defendant. We had a case three weeks ago, 

with a gentleman in his orange sui4 representing himsel£ As he stood there with the three 

guards, trying and appealing the case hlmse1£ He was up there for the second time representing 

himself. I asked him if he was eligible for indigent defense and he said yes, Why didn't you 

. ,,, '.,' . 
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have an indigent defense attorney assigned to you? He looked at me and said "Chief, those are 

your boys, I don,t want one of those... That is the perception we deal with. We hire these people 

and they are, to use this tenn, our •'boys" and therefore, we have the conflict of interest. The 

Judiciary does operate on a public perception, The perception is frankly, that we have a conflict 

of interest, That we would never hold one of those indige.it defense persons ineffective because 

we employ them. We hire them, we contract with them therefor we aren't simply going to do 

that. I don't agree with that, but that is the perception. The second reason is more important. 

The ability to experiment with different methods of delivering indigent services, perhaps more 

effectively and cost efficient. We don't have the flexibility to do that. We have contmcted with 

defense council &om the very beginning. causing the cost control issue. We can not hire on a per 

hour bases and tt(lt have a control on how much money would be spent .. 

We can't do it, this would break us. We have used a contract systean and this system is starting 

to break down due to lack of money. This process started after we were looking at this study for 

a separate entity other then the courts, An r\gency that would have more flexibility to deal with 

these issues. They could use a oombittation of contracts and full time employee. If we have a 

conflict of interest contracting with them, we certainly can't hire them and put them on our 

payroll. Presently they would be with Judiciary and subjected to our personnel policies and that 

type of things-that would only increase the conflict. I believe an agency could experiment with 

some other methods of the delivering of services, I asked in the house for an amendment, I 

suggested to the committee that they bring in a National Group that has expertise in indigent 

defense, the "Sp~genber Group" . They did not bring them in. The courts have heard them and 

. .J were very impressed., We ore light years ahead of some other states. Spoke what other states do. 
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L ' . . 

Sen. Traynor roferenced the prior discussion of budgeting and the need for approximately 

$650-$750 thousand dollars more. Chief Justice stated unlimited transfer authority on a line item 

and now presiding judge has recommended a 10% increase, Discussion of Budget process. 

(meter 6), We cut indigent defense back to S% increase-this was at a time when the contracts 

were still holding. They are not holding any longer. We have three districts that have denied 

contracts-due to too many cases and not enough money, The meth issues have increased the 

work loads tremendously. Regardless where the location of this administration, we need to 

increase then income. In the courts we have unlimited budget authority. If we do not have 

enough for indigent defense, we st.art selling oft' our employees in those districts to meet the 

needs, We have no full time people to the area. At times we have judges who are begging 

attomoys to take a case. Now you come into a court like that as a defendant, and say that person 

was ineffective... Discussed advantage of a full time employee; overhead (meter 8) Discussion 

of Aniendment. Attachment #1 Discussed issues of collecting (meter 9,S) Constitutional 

waiver. 

Sen. Trenbeath we are not just talking about meth/drug cases, we are talking about criminal cases 

a lot of which deal with alcohol relat~ driving offenses, failure to maintain insmance where the 

defendant is perfectly capable of paying all the fines and fees associated with the charge. There 

must be some principal we can use to project what it is. Discussion (meter 11.2) 

Discussion of having 32 new lawyers last year but having burred almost 85 many. 

Discussion of ways the system would work. (meter 13.4) The way the system presently is. 
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Sen, TraYQOt discussed that even with this amendment you would nood someone to coJlect fees, 

ifthoy are even collectable. 

Discussion oftbll time employees. contract employees pros and cons. (meter 17.5) 

Spoke of a $75/hr would be great but $65/hr would be good 

Senator Jou T. Traynor, Chairman eJOHd the .beana1 
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Tape Number Side A SideB 
1 X 

Committee Clerk Sianature '1l)?lt/lAJ. rl).11.M~ 
/ 

Meter# 
43.S - 4S.9 

-
·-

Minutes: Senator John T. Traynor, Chairman, called the meeting to order. Roll call was taken 

and all committee members present. Sen. Traynor requested meeting starts with committee work 

on the bill: 

Sen, NeJson made the motion to , Jo not pass Engrossed bill. This bill has been combined with 

HB 1088. 

Motion Made to DO NOT PASS BB 1044 by Senator Carolyn Nelson and seconded by 

Sen. Trenbeath 

Roll Call Vote: S Yet. 0 No. 1 Abseu.t 

Motion Pa1ed 

Floor A11lgnment: Sen. Traynor 

Senator John T. Traynor, Chairman closed the hearing. 

I ,,',, 1,','1 
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Date: March 26. 2003 
Roll Call Vote#: 1 

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES 
BILIJRESOLUTION NO. HB UM4 

Senate JUDICIARY 

D Check here for Conference Cotnmittee 

Legislative Council Amendment Number 

Committee 

Action Taken DO NOT PASS ___ _..;;..;~;;:._ _________________ _ 
Motion Made By _Sen_. N_el_so_n _____ Seconded By Sen. Trenbeath 

Seaaton Yea No Seaaton 
Sen. John T. Traynor .. Chainnan X Sen. Dennis Bercier 
Sen. Stanlev. LY80n - Vice Chair X Sen. Carolw Nelson 
Sen. Dick Dever X 
Sen. Thomas L. Trenbeath X 

Total 

Absent 

(Yes) _F_IVE __ (5£....) ____ No ZERO(0) 

ONE (l) 

Yet No 
A A 
X 

Floor Assignment Sen. Tranor ------------------------
1 f the vote is on an amendment, briefly indicate intent: 

TM •f cro,l"aphfc fNtff on thf • ff 1111 art 1ccur1t• reproducttona of records del f vered to Modl,rn lnfol'Mltf on syat11111 for 11t croff tMfno Ind 
.,.,.. ff hNd fn th• rttUl•r ocurH of bu&fnH•• The photo,rlf)htc proctH 11Nt1 1tllndardl of tho AMtrfc•n National ltandtrde lnetftutt 
(MIU for archf Yll Mlcrof tlM. NOTlCII If tht ftltllld , ...... ,. lffl l,afblt than thf • Not fee, ft fl due to tht quelf ty of tht 

docLNnt Nfno ffllltd, f ~ ~ ~ 1 :---l ~~ ~r __ .:;: . . 10/4.JJ.1.. 
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OFFICE OF ADMINISTRATIVE HEARINGS 

STATE OF NORTH DAKOTA 
1707 North 9th Street 

Bismarck, North Dakota SSS0l .. 1882 
Allon C. Hobera 
DIRECTOR 

701-328·3260 
Pax 701-328-3254 

oah@atate.nd.us 
WWW,$lale,nd.u.r/oah 

TO: 

FROM: 

MEMORANQUM 

Fifty-eighth Leglslatlve Asembly 
State of North Dakota 
House Judiciary Committee 

Allen C. Hoberg, Director 
Office of Administrative Hearings 

RE: House BIii No, 1044 

DATE: 

Indigent defense counsel contract administration 
- Amendments proposed 

January 14, 2003 

. 
The Office of Administrative Hearings Is in support of HB 1044, provided that the 

leglslatlon contains a delayed effective date and provided that OAH receives sufficient 

personnel and funding to accomplish the work required by this legislation. The 

amendments OAH proposes In those regards are attached to this memorandum. 

OAH believes that It can effectively do this work if It Is given time to establish and 

Implement the process required by this blll. OAH proposes that the effective date of this 

legislation be January 1, 2004. This wlll give OAH time to hire appropriate personnel to 

review what currently exists regarding Indigent defense counsel services: to meet with 

the appropriate persons and entitles to receive input f n regard to a new process; to 

., 1, 
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Fifty-eighth Legislative Assembly 
State of North Dakota 
House Judiciary Committee 
January 14, 2003 
Page2 

review existing forms, contracts, budgets and polloles; and to draft and adopt new rules, 

policies and procedures, as well as new forms and contracts, If necessary. We believe It 

wlll take until January 1, 2004 to have everything In place. I understand that the North . 

Dakota Supreme Court agrees with the need to make this teglslatlon effective 

January 1, 2004, and wlll continue under the old process until then. 

OAH will also ask that Its budget be Increased and that It be authorized an addltlonal 

FTE to accomplish this work. I detail this In the fiscal note I provided. I belleve that the 

North Dakota Supreme Court agrees with OAH's requests In this regard, too. OAH will 

pursue this budget Increase and additional FTE In Its 2003-2005 proposed budget. 

Finally, in the proposed amendments, OAH Is also asking that all of the Indigent defense 

administration fund be appropriated to It on a continuing basis effective July 1, 2003. so 

that OAH may begin work on establishing and Implementing a new process on July 1. 

Again. with the amendment establishing an effective date, actual establishment and 

implementation of the new process wlll occur on January 1, 2004. 

With these changes. OAH Is In support of HB 1044 and will do its best to establish and 

Implement an effective new process, working with the courts and other Interested 

persons and entitles. 

1,l\,,: I',,, , 

.. . 
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PROPOSED AMENDMENTS TO HOUSE BILL 1044 

Page 1, llne 3, remove the first "and" 

Page 1, llne 4, after ,.services" Insert ": and to provide an effective date" 

Page 4, llne 16, remove the overstrike over "AU" and remove "Fifty percent of the" 

Page 4, llne 19, overstrike "and" and remove "fifty percent of the moneys In the fund are 

appropriate<J on a continuing" 

Page 4, llne 20, remove "basis to the judicial branch to be used for" and overstrike "the 

collection of Indigent defense costs" 

Page 4, llne 21, overstrike "and expenses required to be reimbursed under this section" 

Page 5, after llne 5 Insert: 

~SECTION 4. EFFECTIVE DATE. This Act becomes efkctlve on 
January 1, 2004. However, the moneys appropriated to the office of 
administrative hearings under amendments to subsection 4 of section 
29..07-01.1 In section 2 of this Act shall be a continuing appropriation to 
the office of administrative hearings effective July 1, 2003. Further, the 
office of administrative hearings may use other monies appropriated to It 
on July 1, 2003, to begin work on establishing and Implementing a 
process of contracting for the legal counsel services for Indigents required 
by this Act so that the process may be estabtlshed and Implemented 
January 1, 2004." 

Renumber accordingly 
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TESTIMONY OF REP. LAWRENCE A. KLIMJN 
BEFORE THE SENA TE JUDICIARY COMMI 1 ·1 EE 

HOUSE BILL NO. 1044 
MARCH 10, 2003 

Mr. Chairman and members of the Senate Judiciary Committee. t am Lawrence 
R. Klemtn, Representative fitom Dlltriot 47. t served on the Jucffdary A Committee 
during the laat interim between the M11ion•. 

Houle 81111 ~ art- out c,f an Interim stuctv by the Judtctary A Ccmmtttee on 
the means cl providfng defenae for persona who have been accuaed of crimes but who 
can't afford to htre their own attorney. Every person accueed Of a crime h11 the right to 
counsel by an attorney cf hi• or her choice. However, tf they can't afford an attorney. 
one mult be appointed to repreaent them with the coat to be borne by the government. 
Thia i1 knoWn as fndtgent defenae. 

The States handle indigent defense in different ways. Some States have • 
public defender avatem with futl time tawve,s who represent lndlQent defendants. Some 
have a combination of • public defender system augmented by contractual 
refattonlhtps or an app<Jintment process with private criminal attomey,i, North Dakota 
i1 the ontv State that relies exclusively on contracts wtth private attorneys ~" handle 
Indigent defense. 

Under the pretent system, the 7 jucUctaf dtstrictt In North Dakota enter into 
contract, with sev«at lawyers or taw flnns In each judfciat district to provide the 
dafenN aervlces. One on the law firms acts as the lead firm in 888iqninq cases to the 
lawyers. The courta, however, are reaponlfble for selecting, contracttng with, and 
overseeinq the lawve,s who do the work. Since the ludQea atso act aa the tuctaea at the 
cttmlnat hearing• and trfafa, the courts have a conflict of intereat in Nlecting, 
aupervialng. and paytng the defense attorneya ~ practice In their court,. The 
Pll1>09e of the interim study was to find a method of providing indigent defense 
aervicet Wlfte relieving the coutts of the conflict of lnteratt. A Mcond purpose waa to 
find a method of representation for criminal defendant• tn some of the rural dl1trict1 
where there are few, if any, lawyers willing to do the work. The sotution ia House em 
1044. 

House 81111044 retains the contract system, but tranafers the duty of contracting 
with defense attomeya to the North Dakota Office of Administrative HearlnQs, an 
administrative agency. The OAH Is an entity In state government that has experience 
In contracting with outalde attorneys, mostly for wori<era compensation hearings. 
Although t~l Attorney Generara office also hlraa outside attorneys, the Attorney 
General Is on the proseaJtlon side, so he would also have a conflict of Interest In 
appointing defense attorneys. The OAH Is wfUing to accept thts reSJ)Onsibillty. 

1 
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Under House em 1044, the court• wm etllt be re,r,onatble for appointing 
guardian ad lltama for minor• In Juvenile court 01M 'Atlere the minor h•• no parent or 
guardian to repreeent hi• lntereata, which 11 the rea10t1 for Section 1 of the bfH. Section 
1 Jult aplfte tt,9 duties of paying fMWere and paying a guardian .ct Htem betwNn the 
OAH and the court1, 

Section 2 tranIfers the dutfft of contractfng with lawyer• for indigent defen­
servlcea from the courte to the OAH. The court, however. Is etftf responetble for the 
lnttfal detennlnatton of whether • defendant 11 lndfgent and therefore quatrfln for 
appointed oaunael. 

Section 3 of the bUI transfers responslbltlty few the lndfgent defenN fund from the 
courts to the OAH. The amount at this fund for the naxt blenntum 11 almoat $3 mfHlon 
according to the fiscal note. The COit tor OAH to administer the fund la $152,832. The 
Hou• Appropriations Committee ha amended this bfH to ptOVtde for Legl1latlve Intent 
in Section 7 that the total funds needed to administer and pay for the program tn the 
amount of $3, 143, 179 be transferred from the Judicfat Branch to the OAH for this 
pwpose. 

Section 4 of the bllt requtrea the OAH to eatabfish, implement, and administer a 
pruceQ of contracting for legal defense services. The procna will Include the 
aulgnment of attorneys to indigent defendants, so there YJIU no tonger be a need for a 
taw firm to act •• lead ftnn Is aulgnfng caHa. OAH wftl al10 determine the rate• to be 
paid to the defense IIMY9f'i. The uae of a centratized c:ontractfng and aaalgrrment 
entity ehoutd alao make ft eaoler to appotnt lawyers to go to some rural counties to 
handle defanN caNI v.tlere no focal attorney want• to do the work. 

Section 5 of the bill require• the OAH to report to the Leg'.stature during the next 
biennium on the progress of the Implementation of this bHI. There are alto transition 
ptOVlsfona In Section 8. The courta wtH remain reaponsible for handling the contracts 
wtth the attorney• for the first 6 months of the next biennium white the OAH develops 
the rules. hires the st,ff, and eatabHlhN the proceu. Thia i1 the reaaon 'Mt'/ there are 
2 effective dat• In the bilt. OAH wm become reaponalbkt for adrnlnlsterfng all aspect, 
of indigent defense NrVicea on Janua,y 1, 2004 but wlff start aetting up its program 
begimlng on July 1, 2003. 

Mr. Chairman and membera of the committee. I encourage you to recommend a 
11do pass• on Houae BUI 1044. 

2 

~••anaturer 

..J 

J 



r 

I 
r 
l; . 
)·, 

2001-03 Interim Judicary A Committee 

Concerns About the Current Indigent Defense System 

The committee received testimony from the Supreme Court and several district judges that the 
current system of appointing and contracting with attorneys by the Judiciary raises conflict of 
interest concerns. The current system of providing indigent defense is administered at the local 
level by the seven presiding district judges who contract with attorneys for legal services. 
According to the testimony the current system requires the judge, who is supposed to be the 
arbiter, to he in a position to award contracts and select counsel for the defendant. The testimony 
indicated that the conflict of interest problem would be difficult to resolve unless an independent 
agency were Jn charge of the indigent defense program, 

The committee also received testimony from a number of attorneys currently and formerly 
involved in the indigent defense contract process, According to the testimony, the number of 
indigent defense: cases is on the rise and more and more of the contract attorneys' time is required 
for contract cases. The attorneys cited heavy caseload and inadequate compensation as issues that 
need to be addressed in the current system. 

1 To address the issue of the judiciary's conflict of interest in contracting with and assigning 
i attorneys, the committee considered a bill draft that transferred from the judicial brunch to the 
'. 
1 
~. Office of Administrative Hearings the responsibility of contracting with and assigning attorneys 

h :· : . to provide indigent defense services. The bill draft required the Office of Administrative 
t ' .. eatings to establish and implement a process of contracting with licensed attorneys who are 
t. willing to provide legal services to indigent persons. The bill draft also provided that of the 

I money deposited in the indigent def~nse administrati~~ fund, SO percent would be appropriated 
, to the Office of Administrative Heanngs for the adm1n1stration of the indigent defense system 

and SO percent would be appropriated to the jltdicial branch to be used for the collection of those 
indigent defense costs required to be reimbursed, Testimony received from the Office of 
Administrative Hearings indicated the proposed legislation would take a function arguably 
belonging to the judicial branch of government and place it in an executive branch agency. 
According to the testimony, the Office of Administrative Hearings would have the same or a 
similar conflict of interest problem because at least some of the attorneys with whom the Office 
of Administrative Hearings would be contracting to provide services will also be appearing 
before administrative law judges as counsel representing clients in administrative agency 
hearings. It was argued that although the Office of Administrative Hearings has experience in 

I 
contracting with temporary administrative law judges to provide hearing officers, the office has 
no experlence in administering lawyers wider this type of program. Several committee members 
indicated the biJl draft would work to solve the conflict of interest problems that currently exist. 
Another committee member expressed concern that the bill draft does not resolve the problem of f 

i 
J 
~ 

inadequate compensation for the contract attorneys 

t, The committee recommends House Bill No. 1044 to transfer from the judicial branch to the 
I .. .... Office of Administrative Hearings the responsibility of contracting with and assigning attorneys 
I ·. :. . , \-to provide indigent defense services. The bill requires the Office of Administrative Hearings to 
f . .-. .. _) establish and implement a process of contracting with and assigning licensed attorneys who are 

f 
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r'I wUHng to provide lepl services to indigent persons, The bUl also provides that of the money 
deposited in the indigent defense administration fund, SO percent would be appropriated to the 
Office of Administrative Hearings for the administration of the indigent defense system and 
SOpercent would be appropriated to the judicial branch to be used for the collection of those 
indigent defense costs required to be reimbursed. 

Tht Mlcrotrapftfc fMOH on thf• ft lM tr• 1ccurate reproductf ~ f · - ·-· · ··---- ·· -- --·-·· · 
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Allen C. Hoberg 
DIRECTOR 

TO: 

FROM: 

RE: 

DATE: 

OFFICE OF ADMINISTRATIVE HEARINGS 
STATBOFNORTHDAKOTA 

1707 North 9th Street 
Bismarok, North Dakota 58501-1882 

MEMORANDUM 

Fifty-eighth Legislative Assembly 
State of North Dakota 
Senate Judiciary Committee 

Allen C. Hoberg, Director ~ 
Office of Administrative Hearings ,YilU 

Re-engrossed House BIii No. 1044 (Second Engrossment) -
Indigent defense counsel contract administration 

March 10, 2003 

70 l •328-3260 
Fax 701-328•3254 

oah@state.nd.us 
WWW,&tatt,nd,usloah 

0 ' 

ln the House, m January, the Office of Administrative Hearings testified In support of HB 

1044, which requires OAH to establish, Implement, and administer a process for 

contracting for legal counsel services In North Dakota. OAH testified in support 

provided that the legislation was amended to contain a delayed effective date, provided 

that OAH received sufficient funding for administrative personnel, and provided that 

OAH received sufficient funding to contract for legal counsel seivlces. The bill was 

amended to contain a delayed effective date. The bill was amended so that OAH wlll 

receive funding for necessary administrative personnel. However, it now appears that 

there Is not enough funding in thlLi leglslatlon for OAH to accompUsh the work for which 

this leglslatlor1 is designed, the provision of Indigent defense counsel services by 

contract and non .. contract agreements. 

·-· ·····--~-----
'rh• •fcroorephlc ,_,.. on thf• ft lift are accurate repraductlOM of recorda del tvertd to Modern lnfor•tfon svett• for MfcrofllMfnt and 
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Fifty-eighth Leglslatfve Assembly 
State of North Dakota 
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Since I testified on January 14, I have learned that the real problem with OAH or anyone 

else administering the work of Indigent defense counsel services during the 2003-2005 

biennium wltl be having enough funding to provide adequate payment for those 

providing the required contract and non-contract legal services. Already attorneys 

cannot be obtained to provide services In some areas of some of the state's Judicial 

districts, There are Indications that beginning July 1, 2003, more attorneys will stop 

providing services unless their compensation Is Increased or workload decreased, 

There Is little hope of a decreased worktoad. I have now seen four letters from attorneys 

to judges saying they will not be renewing their contracts under current conditions. 

Before the House Judiciary Committee, there was testimony from one attorney that 

actual compensation for legal services provided to indigents amounted to less than $40 

per hour. The four letters I have seen confirm a current low rate of pay. The North 

Dakota Legal Counsel for Indigents Commission of the North Dakota Supreme Court in 

August 2002 recommended reimbursement of attorneys at a rate of $75 per hour when 

appointments of Indigent defense counsel are made which are not subject to an Indigent 

defense contract, I.e., for non-contract work. The four letters I have seen from attorneys 

each said that they will no longer provide Indigent defense services unless they are paid 

at least an average of $75 per hour for both contract and non-contract work. 

Tht •fcr09raphlc f•lff on thf• fl ht are 1ccur1t• reproductlcnt of records del fvered to Modern lnforMttfon svat• for •lcroff h1tn, and 
wer• 1ftMd In tht rtQUl1r courH of butfnfft, Tht phototr.,tc proctt1 111ett1 1tnardt of the AMerfun National Stendll"dl Jnetftutt 
(MIi) for •rchfval 111fcrofflM, NOTICEI If tht ffltllld ..... ab,ovt ,. letl ltttblt than thl• Mottet, ft ,. dut to tht 4,lllftv of tht 
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I have see1, estimates from the courts n~nglng from about $630,000 to $1,300,000 

regarding the amount of addltlonal funding needed assure that adequate numbers of 

attorneys can be obtained to do the work required under HB 1044. The higher end 

numbers are based on an average rate of pay of $75 per hour. The lower end numbers 

are basod on an aver,:1ge rate of pay of $65 per hour. Clearly, without additional fundtng 

to defray the costs of obtaining legal services from attorneys, the administration of this 

program, whether administered by the courts or OAH, Is at serious risk. 

Without additional funding, OAH has no flexlblllty or leverage for administering this 
1
::) program. OAH's other funding Is special funds dedicated to defraying the expenses of 

prov,dlng administrative hearings for state and local agencies. OAH's other work relates 

to the provision of hearing officers to conduct administrative hearings, not to the 

provision of or administration of Indigent counsel se,vices. I do not know, specifically. 

what kind of flexibility and leverage the courts will have for administering Indigent 

counsel services without additional funding, but I believe that they are likely to have 

more flexlblllty and leverage, fiscal and supervisory, with the attomeys Involved, than 

OAH would have. The courts have been administering this program for many years. 

OAH would, of course, be new. 

':',';:' 
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Without additional funding of at least $630f000, OAH can no longer support this 

legislation. Without additional funding, OAH will Ukety not have adequate fiscal 

resources to do the job of providing adequate Indigent counsel services. 

Further, OAH Is not really an appropriate place to locate the administration of this 

program. I lnltlally opposed this leglslatlon In the Interim study, primarily because I 

believe that OAH Is not a proper location for this program. I still believe that OAH Is not 

the proper place to locate Indigent defense counsel services. OAH's current work IQ 

unrelated to Indigent defense services. I later reluctantly said that I would support the 

legislation and that OAH would do Its best to Implement this legislation, If OAH was 

assured of adequate resources. With the bill as amended In the House. OAH cannot be 

assured that resources will be adequate and, therefore. we believe that It Is not In the 

best interests of the state or OAH to locate Indigent defens,, services In OAH. 

... 
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