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: 2003 HOUSE ST ANDINO COMMITTEE l~INUTES 

BILI.IRESOLUTION NO. HB l 072 

House Judiciary Committee 

□ Conference Committee 

Hearing Date l-15-03 

Tai,eNwnber Side A SideB 
l xx 
2 xx 

Committee Clerk Simature ·-· 

Minute,: 13 members present. 

" 

theJtm•p J>eKny: We will now hear testimony on HB 1072. 

JudJe GIP Ha&CJ1Y; (see attached testimony) In support of the bill. 

Rep, Delmore: Does it strengthen the orders? 

Meter# 
40-end (tape broken) 
0-19 

luge Q11erty; It is definitely strengthen the order by enforcing foreign orders. 

Chm,n•g DtKrey: Thank you for your testimony. Any other testimony in support of HB 

1072. 

Jobi Qhon. Peace Offlcen Association: In support ofHB 107?. 

James Vukelle, Chief Proseeytor - Standin1 Rm Sioux Trlbe: In support of HB t 072 (see 

attached testimony). 

Bu, Delmore; You say in your testimony about the due process. the procedures that Standing 

Rock follow, would all ND reservations be in the same place on this law. 
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I I 

Mr. VukeUe; I am only familiar with the two tribe court systems that I deal with. Standing Rock I 

and Three Affiliated Tribes. I am familiar with the procedures they have to protection orders and 

they closely parallel state law. In terms of due process. you arc entitled to a hearing and both of 

thoso courts do provide that to anybody who would be called the respondent at a protectiou ordol' l 
' hearing. A respondent in a state court is entitled to a hearing before the court will issue a ! 
I 

permanent order, meaning up to l or 2 years. That same provision is applicable in the two tribal 
,j 
i 

I l 
j 

I courts with which I am familiar. I can•t speak for Spirit Lake or the Turtle Mountain Tribe. ! 
f 

l 

B11, Jaemle1 To further respond to Rep. Delmore, the term state is defined in this act to \ 
l 

I I 
include an Indian Tribe that has jwisdiction to issue protection orders, and to my knowledge, all t 

' l 

I of the tribes in ND are considered sovereign nations and have jwisdiction. 

,:) Mr, Yuellc: I agree with you. I 
l 

Chelnnen QeKru: Thank you for appeari11g before us. Anyone wishing to testify in support of 
• 

HB l 072? Anyone wish to testify in opposition to HB 1072? 

Bonnie Palachek; ND Council on Abused Women•s Services: Opposed to HB 1072 (see 

attached testimony). 

Rep. Klemin: Who has to be trained. 

Ms. Palachek: The people working at the front lines, such as law enforcement officers. 

Rep. Klemin: We heard that Mr. Olson, on behalf of the ND Peace Officers, support this, do you 

have something from the peace officers that say they don •t because they would have to have 

training and they don't know where the money is going to come from, have you talked to them 

about that. 

,, Ms. Palachek: No, I didn •t ttnticipate that would be an issue. ' ) 
/ .. / 
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Rep. Kretschmar: Judge Hagerty stated that the Uniform Aot that we are considering here, has 

been approved and introduced in South Dakota. You state that SD has a bUl pending, is that the 

same bill or a different bill? 

Ms. Palachok: I would imagine it is the same bill, I know the state has been working for a long 

time. Every state needs some kind of legislation that is consistent on some level. So I would 

assume, that even though I haven't seen the bUl draft, that I recently talked with the SD Coalition 

and they didn't Mmd me a copy of the bill, but I have gone through it step..by-step with them. 

Chainnan Dekrey: Thank you for appearing before our committee. Anyone else wishing to 

testify in opposition to HB 1072. Judge Hagerty, do you have any further comments that you 

would like to make on this bill, 

() 
Judge Hagaty. I would like to make some written responses. I will get that to you. 

Chainnan DeK.rey: Thank you. We are adjourned, 

L 
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2003 HOUSH ST ANDINO COMMnTEE MINUTES 

BILJJRESOLUTION NO. HB 1072 

House Judiciary Committee 

CJ Conference Committee 

Hearing Date 2-17-03 

Number Side A SideB Meter# 
l xx 43.7..end 
1 xx 0-10 

Committee Clerk Si 

Mtpgtet; t 3 members present. 

Chelnnen J>,Kny: We will reo))ffl the hearing on HB 1072. 

Jgdp Gall BllfGY~ The current ND law is not better than the proposed changes in HB 1072. 

ND law is good,. but oould be better, need unifonn laws. This will give the courts better direction 

in how to handle:, mutual protection orders, etc. There are a couple of amendments that need to 

be made that I submitted in January. I think there should be a provision that says "If a foreign 

order is registered, the clerk of district court shall tronsmit a copy of the order to the appropriate 

local law enforcement agency" and the penalty provision needs to be wnended so that the 

violation would be a class C felony. The peace officers support this legislation, the Bar 

Association supports the legislation. It is an area where we nted unifonn law. 

Rg. Delmor.,; How many states have adopted this? 

Judp Ha&emt It's been introduced in several states, I think 2 or 3 have adopted it, I think it is 

under consideration. It has been going through a lengthy process. The process involves drafting, 
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having it read at two annual meetings of the Unifonn Law Commission. Then it was submitted 

to the ABA and last week the ABA endorsed it. It is something where we might be one of the 

earlier states to adopt it, but I think it will have widespread adoption, 

Bu>, Delmore; We don't really know how effectively this has been used then. 

Judp B111rtt: Right, but we do know that it answers a lot of questions that our current law 

doesn't, We do know that there arc various areas where a judge wouldn't have any direction. 

This was drafted with the Justice Institute and with the Justice Department, they have been 

involved in the drafting process as it has been going on. 

BID• Qelmon; Why is the definition in here better than the suggested amendment. 

Jydp Haam: Since it was just handed to me, I don't know. The definition has been worked 

0 on and debated over a period of years, and I believe that the definition in the proposed legislation 

is inclusive, and work has heen done on this particularly, we can't include criminal orders. I just 

think if you are going to adopt the Unifonn law and not adopt the unifonn definition, you don't 

have unifonn laws. 

Ilg. Delmore; We also talked about when this first came about our reservations. What does 

this bill really do to help us do a better job on the reservations in North Dakota. 

Judae Bgerty; I think you got some information that current law didn't deal with those orders, 

and that wasn't correct. Current law does allow enforcement, but there is definitely a real lack of 

training and knowledge about that. If we have this, there will be training, Law enforcement 

officers wilt be trained, I'm told, This will include training in regard to tribal orders and I trunk 

that the fact that the law will continue to do training. This will give another opportunity for 

l training on that issue. 
. ._., 
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8111, QeJmow Do we amend other Unifonn Laws because we think there are things that will 

make it better in North Dakota. 

Juda Ruedy; If you amend some provisions of Unifonn Laws, and they don't have to be 

absolutely unifonn. A key definition would be different than some other provision, I think. 

Cltfkm•p QeKny; Thank you. 

19Dnh ••••eek,. E1tc, Director. NDCAWS/CASAND; The definition is very broad. I think 

that as states implement these laws, changes will be proposed as time goes on. There is a 

difference of opinion on the definition on the national level as well. We would certainly be in 

favor of the amendment that Judae Hagerty suggested, sending a copy of the order to the clerk 

would be good, the training would be good, as well as the peulty for multiple violations, This 

would create a whole new section of the law, and would definitely need law enforcement 

training. The last amendment is with the definition of"omission", Right now our state law 

provides for immunity for liability for law enforcement officers if they act in good faith. 

Chekm•u QeKrey: Thank: you. We wilt now close the hearing. What are the committee's 

wishes in regard to HB 1072. 

Rep, Eekrti I move the Hagerty amendments: On page 4, line 23, add the language from pg. 2 

of Judge Hagerty•s letter of January 16, 2003, as follows: UJf a foreign order is registered, the 

clerk of district court shall transmit a copy of the order to the appropriate local law enforcement 

agency' and page 5, line 1 S, change it from Class A felony back to a Class C felony. 

Be1>, M1r1101: Seconded. 

Voice vote: Carried. 

i,..J Rc1>, Delmore: I move the Delmore amendments. 

L 
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BID• Qutad: Seconded. 

Voice vote: Failed. 

Rq, Knfehm,rt I move a Do Pass as amended. 

Ba, J(le,nlpt Seconded. 

13 YES O NO O ABSENT DO PASS AS AMENDED CARRIER: Rep. DeKrty 
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-· 

Committee Clerk Sianatme Tr/M~~A~v; 
./ 

Meter# 
o.o -19.9 I 

i 
. 

Minutes: Se•ator John T. Tr•ynor, Chairman. called the meeting to order. Roll call was taken 

n and all committee members present. Sen. Traynor requested meeting starts with t~..Jnony on the 

!
j 

f 
t 
i ,......_,/ 

_) 

bill: 

Teadmony Support of BB 't072 

Gail Hue,ty. District Judge .. Introduced the bill (meter 0,4) Read Testimony .. Attachment #1 

Seqator SmoJey W. Lyson. discussed how many other states have this bill? Three or Four. 

John Olson -Attorney representing Peace Officers Association and State Attorneys Association 

(meter 3,0) ttte in support of this bill 

Senator Carolyn Nelson questioned if this bill was in conflict with any other code presently out 

there or in the process of being acted on? This bill would supersede any legislation out there. 

Christine Hoaen, State Bar As.sooiation (meter 4.4) We support this bill because it will providt. 

unifonnity across the state by superseding any other legislation 

· ·· - · · · -------- ----- -, - ed t ~rn 1nfor11111tton svat_; for •lcrofH11I~ end 
ht •fer raphfc fNDff on thf • ft \111 ire •ccur1te reproductf on1 of reeorde •~•v:~anda°rc,. of th• AMtrfcen Natfcintl ltandardl lnetftutt 
~ ffl::c. In th• ,...,,.,. court• of butlntH, The ~t.oor•~Of:-~:leofblt than thf• Not fee, It ,. dut to th• qualitV of th• 
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Senator CwlXi~ Nelson asked what amendments were done out of the bill by the house. 

Discussion of the worked "foreign" meaning "from another state" 

Barry MlYW, Fn-,ternal Order of Police (meter 6.1) We are in suppo11 of this bill. Discussed 

personal situation, 

,Sen, Nelson discus·sed if MN passed this version of domestic violence legislation and how is this 

being handled along the Red River boarder towns, are we all operating under the same rule? I do 

not know. If there is a protection order in MN this bill brings these into line with ours, 

Discussion of tribal courts (meter 7.2) 

Bonoie Palecek on behalfofND Council on Abused Women•s Services in support (n.3ter 7.7) 

Read Testimony • Attachment #2 

Discussion ofunifor.m prot~tion forms (meter 9.1) While we have concerns on the definition of 

&buse. disorderly conduct, and the conditions of stalking. we are happy with the bill, 

Sen, Dever asked what changes Ms. Palecek would change? I was told that the changes I would 

like are unconstitutional. I would like to see the protection order in the Violence Against 

Women act-Discussion (meter l 0.0) It was noted that this bill was in this committee last session 

and why it failed. (meter 18.S) Discussion of history of bill. 

Tetdmony fn npposldon of RB 1072 

None 

Testimony Neutral to BB 1072 

Non.e 

I ,:J 
I 
! 
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Pase3 
Senate Judiciary Committee 
Bill/Resolution Number HB l 072 
Hoarlns Date 03/10/03 

Modon Made to DO PASS BB 1072 Senator Stanley W. Lyaon. Vlee Chairman and 

,eeonded by Senator Carolyn Nelton • 

Roll Call Vote: 6 Yet, 0 No. 0 Ahltnt 

Modon Paa1ed 

Floor A11lpment: Sen. Dever 

Senator John T. Traynor. Chairman d0ted the heartn1 

,, ,' I 

', 1 I ' • •~' ,r ; 

'fht 111foroc,raphto fMtff on thh ftl111 •r• 1ccur1t1 repr~tlone of recordt, dellvertd to Modern lnforwtfon SytteMa for Mfcroff h11fns1 and 
wre fl, .. fn the l"ICIYllt' cour•• of butfnttl, Tht .. otoc,r.,fc prOCtH Mtttl atlndorde of th• AMerf can N1tlon1l ltlndardl lnetttut• 
(AMII) fol" •rchfval 111tcrof flll\, NOYICl!I If th• fflMICI f•et lb,ovt ,. lffl letlblt then thf I Notf ct, it 11 dut tn tht cpl tty of tht 

- bolng fflMd, ~ ~ ~ 1 . , ~~. r e-o,irit'or;r, 1t1etUtt r C 
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Date: March l 0, 2003 
Roll Call Vote #: l 

2003 SENATE ST ANDING COMMITTEE ROLL CALL VOTES 
DILIJRESOLUTION NO. HD 1072 

Senate JUDICIARY Committee 

D Ch~k here for Conference Committee 

Legislative Council Amendment Number 
Action Taken DO PASS __ ..;;.__;,;_;___ __________________ _ 
Motion Made By Sen. Trenbeath Secondoo By Sen. Nelson 

Senaton Yes No Senaton 
Sen. John T. Traynor - Chairman X Sen. Dennis Bercier 
Sen, Stanlev. Lvson - Vice Chair X Sen. Carolyn Nelson 
Sen. Dick Dever X 
Sen. Thomas L. Trenbeath X 

-
#,U,.1••---

-

Total 

Absent 

(Yes) ,_S_IX_.i,..(6.&-) _____ No ZERO (0) 

ZERO 0 

Yet 
X 
X 

No 

____ ,.._,_ _______________________ _ 
Floor Assignment Sen. Dever 

If the vote is on an amendment, briefly indicate intent: 

The 1111fcrotr1phfc f•Clff on thf• ftl111 art 1ccur1te reproductfON of records delfvertd to Modern lnfoM111tlon Systeme for 111lcrofH111fno and 
w.r• ft llltd tn the r-aYl•r count of busfnt11. rhe photoeiraphfc procH1 111ttt1 1tandl1'dl of th• Afflertc•n NatlOMl Sttndtrdt lnatf tut• 
(AN$1) for 1rchfv1l MICrofllM, NOTICES If tht fflMed ,.,. ll\OW flt .. , l6tfblt thin thf• Notte,, It ,. due to tht quality of tht 

docLWt ti.tno f flMd, ~.-/L_ j) ~ k..4-m J I{) /4= /a:J, 
~p~ I crp &,__ Date 
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RIPOFIT OP STANDING COMMllTEI! (410) 
March 1 o, 2003 12:47 p.m. Module No: IR-42-4331 

C.rrler: ow. 
lnllt't LC:, Tltte:, 

RIPORT OF STANDING COMMITI'II 
HI 1072, • enorolMd: Judiciary Commftttl (Sen, Tl'lynor, Chairman) recommends DO 

PAIS (6 YEAS, 0 NAYS, 0 ABSENT AN[) NOT VOTING). Engrossed HB 1072 was 
placed on the Fourteenth order on the calendar. 

(2) DESK, (3) COMM Page No. 1 8R◄2--4331 
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HB' 1012 
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Honorable Duane DeKrey 
State Representative 
600 E. Boulevard Ave. 
Blamarct<, ND 58505 

STATE Of NORTH DAKOTA 
019TAl0T COUPIT 

SOU'tH 0•NT!O,L JUQIC.IAL. 0181',.10'1' 

P,O, Boie 1013 

B1aMAIIICK1 No,nH DAKOTA !S81S02 

January 16, 2003 

(701) 222•H■2 
FA)( ('70 I) 221•8918 

Re: H81072- Uniform Interstate Enforcement of Dome1tlc-Vlolence Protection Orders 

Dear Rep. DeKrey: 

I testified Wednesday, January 15, In support of House BIU 1072. There were some objections 
raised to the bill, and I Indicated I would respond to those objections. 

I continue to be convinced that House BHI 1072, the Uniform Interstate Enforcement of 
Domestic-Violence Protection Orders Improves on current North Dakota Law. 

The committee was told that the proposed legislation had a very narrow definition of a 
protecUon order. In fact, the definition Is as follows: 

"Protection order' means an Injunction or other order, Issued by a tribunal under 
the domestic violence or family violence laws of the Issuing state, to prevent an 
Individual from engaging In violent or threatening acts against, harassment of, 
contact or communication with, of physical proximity to another lndlvldual. The 
term Includes an Injunction or other order Issued under the antlstalklng laws of 
the Issuing state. 

Current North Dakota law only provides for enforcement of foreign domestic violence protection 
orders. No definition Is provided, and the term could not Include an Injunction or other order 
Issued under antlstalklng laws. The proposed leglslatlon requires that North Dakota courts 
enforce orders which were c:ibtalned In an Independent action (an action for the primary purpose 
of obtaining a protection order) AND orders Issued In another proceeding (not solely for the 
purpose of obtaining a protection.order) In response to a request filed on behalf of an Individual 
seeking protection. Criminal orders lie outside the full faith and credit clause's enforcement 
provisions. There Is a long llne of U.S. Supreme Court cases Indicating states cannot be 
eompelled to enforce criminal orders of another state (or sovereignty). 

.. . ..... dtl t · od t Modern lnfo1'1118tf on SyatetM for Mfcrofflmtng and 
'rh• 111fcr09raphtc fN9ff on thf• ft l111 are accurate reproducttona of reeoru. ver o of th• AMtrfctn N1ttOM1l ltandlrdl Jnetttutt 
wert ff lMd fn tht l"tf',ll1r couret of bYlfntt1f 1t•h Tfhttl!'!tf=-~~°f:-r .. -:e::.r~~= thfl Notice, ft fa due to tht qualftV of the 
CUii) for 1rdltval •lcroftlm, NOTICII • - 4 /4 
- 1>11111 fllNd, ~ ' ~ 1 /{) t1. b . l?a~"k) IP Cu Datt 
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While the deflnHlon does not epeolflcally Include disorderly conduct ordirs, that term la not 
Included In current North Dakota law dealing with enforcement of domestic violence protection 
orders. 

current North Dakota law does not give direction concerning whether provisions In a foreign 
domeetlo violence protection order which would not be permissible In North Dakota should be 
enforced. The proposed leglalatlon makes It clear that such provisions are to be enforced, 

The proposed teglalatlon makes It clear-North OakotQ courts are to enforce provisions of a 
foreign protection order which govern custody and visitation. Current taw does not address that 
Issue, 

The proposed leglslatlon gives courts direction In enforcement of "mutual" protection orders. 
Such orders are to be enforced only If both parties actively sought protection and the Court 
Issuing the order made specific findings In favor of the respondent. Current Nortt-t Dakota law 
doe1s not Include a slmllar provision, 

Under current North Dakota law, law enforcement officers would have to see 1:1 copy of a foreign 
protection order before they could act on It. Under the proposal, a law enforcement officer 
called on to enforce a foreign domestic violence protection order could consider Information 
available In determining whether there la probable cause to believe a valid foreign protection 
ordtr exists, Presentation of a copy of the order would not be required. 

•~ The proposed act also requires that If a law enforcement officer determines a foreign protection 
\ order cannot be enforced because the respondent h~s not been notified or served with the 

order, the office must Inform the respondent of the order and make a reasonable effort to serve 
It. 

The proposed legislation provides for registration of foreign domestic violence protection orders. 
I would suggest amending the registration provlalons to require the clerks of court to transmit a 
copy of the order to the appropriate local law enforcement agency. For Instance: 

<'- ~: it'-' 'ZI 7 a foreign order I• regl1tered, the clerk of district court shall tl'ansmlt ·.•-· ·.\ 
~ \ "1. copy of the order to the appropriate local l•w enforcement agency . . _ . _ ____.,.,,.1 

~ I belleve t nalty provlslo ~~Id be amended so that a second or subsequent violation 
~': ·/ ~4w~uld a cl••• C felony. ) 

~\ tt9' The Imm nlty provision In . proposed act Is a fair and equitable provision. Apparently the 
"'f objection to 1Ha--1Rats01c Immunity already exists. The objection apparently Is that specifying 

Immunity for good faith actions or failure to act may encourage the officer not to act. The 
provision Is a fair statement of the law. 

A major objection to the proposed legislation seems to be an argument that It would require 
training. The North Dakota Peace Officer's Association supports the bill. There Is no 
suggestion from law enforcement that training would present any difficulty. In fact after each 
legislative s9sslon, officers are trained concerning changes In the law. 'fhere Is ongoing 
training In law enforcement agencies, It would seem advantageous to have domestic violence 
protection order training Included In the ongoing training at law enforcement agencies, 

... 

The •fcrooraphlc INgtt on thl• f lllll •r• IC':CtJr•t• reproductions of recordt dtlfver~~~~!nthlnf.~.~•.c;: :::,t::l ':r:J:~' :~rl't~ 
wert ffllltd fn the rtl'Jl•r courH of butfr1.t111 Tht photooriphfu proctH MNtl •t--n.w OT • ,,,,..r f it. 
(ANIJ) for 1rchlYal MfcroftlM. NOTICE• If the fllMd IMllt llb.oYt I• lHI ltttblt than tht• Notice, ft ,. dut to th• quelttv O t 

doe\Nnt Mint f 1 lMd, . f w 1Z ~ 1 JA /4 ~ 
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The Untfonn Interstate Enforcement of Domoatlo Violence Protectfoti Orders Aot 11 the product 
of aeveral years of study. It wa, oonaldered by a committee made up of Judges and lawyers 
from around the country with Input from every Imaginable Interest group. It was read at the 
Conference of Comml,alonera on Uniform State Laws at two aeparate aummer meetings and 
debated fully. Minor changes were m1.1de at the annual meeting In 2002 to deal with concerns 
of federal agencies. 

Thia Is an area In which uniform law Is desirable. The proposal Is a good one, and I hope It will 
be adopted. · 

Sincerely, 

~+\CA-~11 
Gall Hagerty 

copies: Bonnie Palacek1 Council on Abused Women's Services 
John Olson, North Dakota Peace Officers Association 
Jim Vuketlc 
Christine Hogan 
Justice Marian Opala, Oklahoma Supreme Court (chair of drafting committee for the 

Uniform Aot) 
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Suaae,ted Amendmpg 

PeQnttJoo of DomostiQ YiQlonce 
p,2 lines $-10 delete and repiacc with: "protection includes any injunotJon or other 
order issued for the purpose of preventina violc threatcnina acts or harassment 
against, or contact or communication with or lcal proximity to, another porson. 
includlna temporary and final orders issued civil and criminal courts whether obtained 
by filln& an independent action or as a penitMme Ute order in another proceedfna so Jona 
as any civil order was issued in response complaint, petition or nM>tion filed by or on 
behalf of another person seeking prot " 

This Janauage ls tom the federal ~ 
u.s.c. 2266) 

. of this state may not an order issued by a 
tribunal that does · the standing of a protected dual to seek 
enforcement of the 

Custody 
p. 2 lines 29·3 I, p 3 lines 1-2. Delete and replace with: "The State of orth Dakota shall 
enforce the pro ns of a valiJ protection order which governs oust y and visitation if 
the order is in accc~~wnn applicable feaeral and state jurisdictio requirements." 

Immunity 
p.5, line 8. Delete "or omission." 

....... _. ---····"'•• -----
Tht •fcrooraphtc , ..... on thf• ffl• 1r• accurate repruductlona of rteordl dtlfwrtd to Modern lnfol'Ntfon Sylt• for ■feroff h11fnc11 end 
WIN fflMd tn tht rtl',llll' COUl'H Of bulfnt11. Tht ~totrapl,tc ptOCffl Mttl ,t ....... of tht AMtrf cen N1tf0Ml •tendll'dl INtf tutt 
(Mtl) for 1rchfwil MfcrofH■, NOTICI• If tht fllMd f ..... t1 lfft lttfblt thll'I thfl Mottet, ft f1 we to tht queltty of tht 
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Chair Duane DeKrey, 

Testimony on HB 1072 

Houso Judiciary Committee 

January 15t 2003 

Chair Dekrey and Members of the Committee: 

My name is Bonnie Palecek and I speak this afternoon on behalf of the ND Council on 

Abused Women•s Services. It is our position that it would be in the best interests of victims to 

keep our current full faith and credJt statute and amend into it the most signifiollllt addition to 

the HD 1072, the seodon relating to custody, 

FORT HRTHOLD RUERYATION 
C11lltlH At•l.,t As mmy of you know, simply stated, full faith and credit means that a valid protection order 
o ... ,,i. vr.i .... 
621•4171 is enforceable where it is issued and in all other jurlsdiotions, This includes all SO states. 

t~r X!~Et.,... Indian tn'bal lands. the District of Columbia, and us Territories, It WU initiated under the 
1 .. 11tl• Vl,lmt federal Violence Again.st Women's Act of 1994, 
•~·l402 
ORAFTON 
Ttl•CN•tf Cthlt 
l•tetVHtl .. Cute, 
152·4242 
ORAND FORKS 
C lf1 Vitttfft 

HH CHttt 
I OS 

··oh, ..ciSTOWN 
S.A.F.E. Sltelte, 
lll•HJ.7tH 
MelEAN COUNTY 
Mel.tu Fa•I~ ..... ,.. c..,., 
I00·6St•l641 
MERCER COUNTY 
w ... ,',Atllta u4 ..... ,.. c..,., 
fl3•ffl4 
MINOT 
De•attla Vltluee Ctlllt 
Cuttt 
H2,2tSI 
RANSOM COUNtt 
Ahte Retn,., Ntt'itrll 
611,$061 
$TANUV 
Dt1mtl1 Vlelutt ,,,9ra1, 
NW, ND 
628-1233 
VALLEY CITY 
A~m~ PmHt O•trm~ 
Cute, 
14S•0071 

ETON 
lm1 Ctltlt Cut•t 
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In 1999, North Dakota adopted its own enabling legislation based on a model developed by 

the National Full Faith and Credit Project based in Washington, D.C, All states except South 

Dakota have since adopted enabling legislation, and South Dakota has a bill pending at this 

time, 

Full 1':aith and Credit is an extremely important concept for us because of the fact that victims 

of domestic violence often must flee to other jurlsc:Uctions to be safe. To have orders which 

look similar and are consistently enforced is a key element to victim safety, and we have 

embraced not only the letter but the spirit of that law, 

Our hesitation to adopt the National Commission on Uni(onn State Laws (NCUSL) language 

embodied in HD 1072 and repeal our existing North Dakota statute is based on our concern 

that in several respe<its our current law is, in fact. better, and that adopting HB 1072 would 

create training challenges and inconsistencies with other parts of our statute, 

One substantive concern bas to do with the definition ofa protection order. The NCUSL 

definition is very narrow. Full Faith and Credit is limited to orders issued under 11family 

violence 1aws0 of the issuing state, Although it acknowledges that anti-stalking laws are 
0
\ ~a-voc,i('~ 

included, it is unclear whether this definition is broad enough to include our disorderly / 

conduct orders, which can be issued in the state to protect victims of domestic violen.ce a~ 

well as protection orders, The NCUSL bill does not use the federal Violence Against Wo~ 

STON 
F••llf c,ltlt Shltu Nert~ D•••t. CtHell H A~HeJ We1u'• S•rvleH • CulltlH A91lut SexHI A11ult I• Nert~ D•ktta 
rtt,o1S1 1Juwt@d11w1.ar1 • 411 Eut Rem, #320 • Ble1.,ek, ND SISOI • P~tH: l701) 255-6240 • Tell Fm 1·100•472-~911 • fax 255-1904 

The •tcrogrephlc IMlltl on tht• ft llll •r• ICCUl'ltt reprowottona of l'ICOrde del fYtl'~!..,_Modtfrnthlnf.~t~·= :l:tt;:l f:t.::~· :~~t= 
...,. ft llld tn tht reoul•r courH of buttntH, Tht phototr•tc proo.11 ... t, 1t.-.-rua O • ,_r f ht 
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Act (VA WA) dcflniti.4>n, which it very broadi just as North Dakota'• is, Other states or tribes, 

u in North Dakota, may very woll bavo statutes in other parts of their codes which protect 

victims of intimate partner violence. VA WA anticipates that, but tho lan,uage you have 

before you does not. We see that u a detrimental narrowina, 

Our second concern is tho exclusion of criminal orders in f\lll faith and credit protection. 

Althouab thia type of order 1a not uaed extensively in the state, it is used on the Turtle 

Mountain reservation in Ueu of a civil protection order process. Under the definition in HB 

1072, their orders would not be honored in Dii.trict Court, as they are now, and they currently 

would be without recourse for the majority of cases now assisted by their vlotim as~dstance 

program. 

OUr third concern is the pro,1.slon establishing immunity for acts of omission in enforcing 

orders, We believe implying that this hnmunlty is guaranteed is misleading because although 

the language implies immunity for not acting, in fact general good faith protections already 

protect officers when they use their professional judgment and act - or don't act - in good 

faith, The only times they have been sued have been in cues which are very egregious, such 

11 the famous Tracy Thurman case fn Connecticut and cases in which there was a "special 

relationship" between law enforcement and the victim. We wouldn't want to extend 

immunity carte blanche in those circumstances. 

I realize that one c,f the biggest fears peace officers have is being su¢d for 11false arrest. 0 This 

plays directly into the hands of manipulative abusers who use that threat to coerce officers 

into refusing to act, 

In fact. nearly all case law going back several years supports the fact that it is a far greater 

liibillty risk not to act than to act, 

The whole idea of immunity is to protect officers from abusers• threats to sue so that the 

officer will act to protect the victim. The goal is to protect the survivor and not punish the 

officer for acting to protect. North Dakota's current law reffects that philosophy. 

Finally, HB 1072 provides a penalty for a violation that is inconsistent with our current law. 

The proposed penalty is a class A felony for a second or subsequent violation, nnd North 

Dakota's penalty is a Cius C felony. We would not object to a higher penalty, but this does 

become a training issue because unless we changed our penalty, we would have one penalty 

for violating out of state orders and another for violating in-state orders, 

Tht •fcrogr~ihtc , .... on thl• ffl111 art accur1tt reprocutfont& of rtcordl dtlfvtrtd to Modern lr.forNtfon syattM for ■fcrof flMll'ICI and 
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Actually. all of tbose.~baqes would neceuitate aeriou• training, and as I understand it, the 

Attorney Oen1.1ral11 training budact bu been severely constrained. Whose reaponslbility 

would it be, to provide the training? Since 1999, we have been doJna much of I~ but our 

training budaeta arc being constraiued too, 

There fa one aspect of HB l 072 wbJch we would very muoh like to sec adopted in our current 
statute (14-07.1-06). ThJa ia the section on custody. Clarification l.n this area bu been a 

~ave need all along, We would propose adopting the following language, "The state of 

North Dakota shalt enforce the provisions of a vahd protection order which governs custody 

and viaitation if ffle order is in accordance with appUcable Ced\iral and state jurisdictional 

requirements.0 This languaae is somewhat broader than what is in HB 1072, and would allow 

provisions of Parental Kidnapping Protection Act (PKPA) and possibly even the Indian Child 

Welfare Act (ICWA) to be included. 

This addition would allow North Dakota to honor cuatody provisions of a protection order 

protecting lily victim who fled to this state &om another stute or territory or tribal lands, 

I want to make it clear that NDCA WS fully supports the concept of unifonnity of laws and 

processes which facilitate the protection of victims. We have worked closely to adopt 

protection ~r fonns which look physically like those in surrounding states: we bavt 

continued to work with the ND Supreme Court on stattdardizec:l PO•s ltld a computerized 

courts recort' ·.,toJect as well as with BCI on the federal registry of protection orders. 

But we honestly feel that HB1072 would not be a step forward for North Dakota. Therefore 

we respectfully request that you not adopt HD 1012, and consider amending 14--07.1-02.2 

relating to custody u we have suggested. 

> ••·--··~·-·. .., ·······--..... ---. --· -·------.----· .... _, _____ __, •• , __ ,,, •• 
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Testimony of James M, Vukelfo In support of House BIii No. 1072 (Uniform 

Enforcement of Domeetlo Violence Protection Ot'ders Act) 

Date: January 15, 2003 

Chalrrnan DeKrey and Member of the House Judiciary Committee: 

Good afternoon. My name Is Jim Vukello, I serve as Chief Prosecutor for 

the Standing Rock Sioux Tribe. I am here to speak In support of HB 1072. From 

my perspective, adoption of the Uniform Enforcement of Domestic Violence 

Proteotfon Orders Act would represent a major advance In the protection of 

people from domestic abuse. 

Allow me to give you an example. Last year, a young woman In Sioux 

County came to our office with a report of domestic violence. Her former 

boyfriend learned she was pregnant, came to her house, argued with her, and 

eventually slapped her and threw her around the living room. He was charged 

with Domestic Abuse, 

At his Initial appearance, he pied not guilty ~nd was released on bond. 

Upon my advice, the victim sought and was granted a domestic violence 

protection order by the Standing Rock Sioux Tribal Court. 

The victim moved to BlsmPrck to work and attend college. The defendant 

spent much of his time In Bismarck as well. One night, a week before his trial on 

the domestic abuse charge, the defendant confronted the victim at a local hotel. 

Her mother was present and reminded the defendant of the protec"on order 

· · ·· · ··•--- · di del •· ed t Modern Jnfort111tfon svst_,.. for infcroftl111fno ll'1d 
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tsaued by the Tribal Court. He 1Jcoffed at her and continued to verbally harass 

the victim, 

Two days later, the defendant confronted the victim again. thla time at a 

bar. He wanted her to ,.drop the charges,• I should back up a bit and tell you that 

Standing Rock has falrty strict laws concerning domestic violence. A first offense 

carries a mandatory ten-day Jail sentence and counseling, This defendant knew 

he was lookl ng at some Jall time If his case went to court. 

When confronted by the defendant at the bar, the victim could see the 

defendant had been drinking so she asked a friend to use her cell phone and call 

the Bismarck Police Department. When the victim explained the s~uatlon to the 

police, they said they could not help her. They had no authority to enforce a 

Tribal Court protection order, they told her. Luckily, both of the confrontations 

ended without physical violence. 

The next d&y. the victim called me, obviously upset. I told her the police 

were correct but she could seek a protection order In Burleigh County District 

Court, an order the pc,lice could enforce. I then explained to her the procedure 

Involved In seeking and obtaining a protection order from a state court. She 

quickly pointed out the problem she faced. 

For a protection order to be effective It must be served on the defendant. 

Until the defendant has received notice that contact with the victim Is prohibited,. 

there can be no violation of the protection order. The sheriffs of North Dakota 

typically serve protection orders and other legal papers on defendants. They are 

called process servers when they act In this capacity. Savvy Indian defendants 
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avoid state process servers by moving to the reservation. Thia victim knew her 

ex-boyfriend well enough to be sure he would do exactly that. 

The result: this victim, llke many others, could not obtain the protection 

she truly needed. She had some protection while she waa on Standing Rock 

Reservation but was at risk when she or0888d the north banks of the Cannonball 

River Into Morton County. North Dakota citizens, regardless of their residence, 

should have equal protection under Jaw. 

This blll not only addresses the problem; ft fixes it, Along wfth protection 

orders Issued by courts In other states, full recognition Is given to Tribal Court 

orders so long as defendants are afforded due process by those Tribal Court 

orders. Standing Rock's Tribal Court procedures for Issuing protection orders 

are virtually Identical to those'" state court. 

A secondary benefit derived from passing this law, In my opinion, Is the 

affirmation of tribal sovereignty. Tribal courts have long been viewed in the 

federal court system as less-than-competent stepchildren. Whatever the realities 

were decades ago, tribal courts today deserve recognition for the work they do. 

Given the resources available to them, they do a remarkable job In dispensing 

Justice. 

By adopting this bill, the North Dakota Legislative Assembly will give 

added J,rotection to victims of domestic violence while afflnnlng the good work 

done by tribal courts throughout the nation. I urge your "Do Pass" 

recommendation on HB 1072. Thank you. 
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Teatlmony on Hou•• 81111072 

Gall H■1•rtr 
Dl•trlot Ju .... 

Hou,e Blll 1072, the Uniform Interstate Enforcement of Domeet1c .. v10Jence Protection Orders 
Improves on current North Dakota Law. 

The proposed legialatlon define, a protection order aa followt1: 

11Proteotlon order' mean, an Injunction or other order, Issued by a tribunal under 
the domtatlc violence or family violence laws of the Issuing state, to prevent an 
Individual from engaging In violent or threatening aota against, harassment of, 
contact or communication with, of physical proximity to another Individual. The 
term Include, an Injunction or other order Issued under the antlstafklng laws of 
the Issuing state. 

current North Dakota law only provides for enforcement of foreign domestic violence protection 
orders. No definition Is provided, and the term could not Include an Injunction or other order 
Issued under antlatalklng laws, The proposed leglalatlon requires that North Dakota courts 
enforce orders which were obtained In an Independent action (an action for the primary purpose 
of obtaining a protection order) AND orders Issued In another proceeding (not solely for the 
purpose of obtaining a protection order) In response to a request filed on behalf of an Individual 
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,.__.,, compelled to enforce criminal orders of another state (or sovereignty) . 

L 

While the definition does not specifically Include disorderly conduct orders, that term Is not 
Included In current North Dakota law deatlng with enforcement of domestic violence protectlot, 
orders. 

Current North Dakota law does not give direction concerning whether provisions In a foreign 
domestic violence protection order which would not be permissible In North Dakota should be 
enforced. The proposed legislation makes It clear that such provisions are to be enforced. 

The proposed legislation makes It clear North Dakota courts are to enforce provisions of a 
foreign protection order which govern custody and visitation, Current law does not address that 
Issue, 

The proposed legislation gives courts direction in enforcement of 11mutuar' protection orders. 
such orders are to be enforced only If both parties actively sought protection and the CoUI t 
Issuing the order made specific findings In favor of the respondent. Current North Dakota law 
does not Include a similar provision, 

Under current North Dakota law, law enforcement officers would have to see a copy of a foreign 
protection order before they could act on It. Under the proposal, a law enforcement officer 
called on to enforce a foreign domestic violence protection order could consider Information 
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In available In determining whether there 11 probable 01u1e to believe a valid foreign protection 
order exl1t1. Pre1ent1tlon of• copy of the order would not be required, 

I 
I , 
I 

I 

L. 

The proposed act also require• that If a law enforcement officer detennlnee • foreign protection 
order oannot be enforced because the respondent has not been notlfi., or served with the 
order, the office mu,t Inform the respondent of the order and make a rea,onable effort to serve 
It, 

The Immunity provlalon In the proposed act la a fair and equitable provl,ton. Apparentty the 
(lbjectlon to It la that ,uch Immunity already exists, The objection apparently Is that specifying 
Immunity for good faith actions or f allure to act may encourage the officer not to act. The 
provision la a fair statement of the law. 

The Uniform Interstate Enforcement of Domestic Violence Protection Qrdera Act Is the product 
of several years of study. It was considered by a committee made up of Judges and lawyers 
from around the country with Input from evtry Imaginable Interest group, It was read at the 
Conference of Commlaaloners on Uniform State Laws at two separate1 summer meetings and 
debated fully. Minor changes were made at the annual meeting In 2002 to deal with concems 
of federal agencJes. 

This Is an area In which uniform law Is desirable. The proposal Is a gooc:t one, and I hope It will 
be adopted. 
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Chair Jack Traynor 
Testimony on HB 1072 
Senate Judioiaty Committee 
Maroh 10, 2003 

Chair Traynor and Members of the Committee: 

My name is Bonnie Palecek and I speak on behalf of the ND Council on Abused 
Women's Services in support of HD 1072, We will. however, be submitting 
amendments which we believe will make it stronger. 

Ra .. •-4 ... Oriti, Cede, 
&OO·M4•ffll Aa many of you know, simply stated, full faith and credit means that a valid protection 
FORT HRTHOLD RESERVATIOlrdcr is enforceable where it is issued and in all other jwisdictions. This includes all 

'

C..lltlt"i Ayt•1IHt SO states, Indian tribal lands, the District of Columbia, and US Territories. It was ..... ,..... f 
627-4171 initiated under the federal Violence Against Women's Act o 1994. 
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615-5061 
STAN LEV 

IN 1999, North Dakota adopted its own enabling legislation based on a model · 
developed by the National Full Faith and Credit Project based in Washington, D.C. 
All states have now adopted enabling legislation. 

Full Faith and Credit is an extremely important concept for us because of the fact that 
victims of domestic violence often must flee to other jurisdictions to be safe. To have 
orders which look similar and are consistently enforced is a key clement to victim 
safety, and we have embraced not only the letter but the spirit of that Jaw. 

We still hesitate to adopt the National Commission on Uniform State Laws (NCUSL) 
language embodied in HD 1072 exactly as exists, however. 

One concern has to do with the definition of a protection order. The NCUSL definition 
is very narrow. Full Faith and Credit is limited to orders issued under 0 family violence 
laws" of the issuing state. Although it acknowledges that anti-stalking laws are 
included, it is unclear whether this definition is broad enough to include our disorderly 
conduct orders, which can be issu~ in the state to protect victims ot domestic violence 
as well as protection orders. In addition it would not be clear to judge whether orders 
issued under divorce codes, child protection laws, or other anti-harassment laws would 
be eligible. It indeed the NCUSL definition is to be broadly construed, we think 
specifics shoulJ be spelled out in the statute itself. · 

D11utlt Yl1lm1 Ptt9ta1, 
NW, ND 
62U2H 
VALLEV CIN 

The NCUSL bill does not use the federal Violence Against Women Act (VA WA) 
definition, which is very broad, just as North Dakota's is. Other states or tribes, as in 
North Dakota, may very well have statutes in other parts of their codes which protect 
victims of intimate partner violeno~. VA WA anticipates that, but the language you 
have before! you does not. We see thnt ss a detrimental narrowing, and have not been 
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Our seoond concern is tho exclusion of criminal orders in full faith and oredh 
protection. Althouah this type of ord~r is not u,ed extensively in the state, it is utcd on 
tho Turtle Mountain ~semdon in Jlou of a civil protection order process. Under the 
de&lition in HB 1072, their orders would not be honored in District Court, as the) are 
now. and they currently would be without recourse for the inajority ofonses now 
assisted by their victim assistance progntm, Wo realize that this is a complicated 1 Jgal 
inue, but we don •t understand why wo would want to adovt a definition in state h\w 
which would ctoarly be in conflict with the federal law (VA WA) which inolud~s :,0th 
criminal attd civil court orders (18 U,S,C, 2266). ' 

1'hea-o Js one aspect ofHB 1072 which we strongly support, This is the section ot1 
custody. CJadftoatlon in thJs litea has been a grave need all along, This addition 
. would 811ow North Dakota to honor custody provi$iona of a protection order protecting 
any victim who fled to this state from another state or territory of tribal Jands, and 
many oases, this is a critical matter of Ufc and death. 

NVCAWS fully supports the concept of unitonnity of laws and processes which 
facilitate the protegtion ofviotim8, We have worked closely to adopt protection order 
fonnswhfol1 
look physinaUy like those in sWTOunding states; we have continued to work with the 
ND Supreme Court on standardized PO•s and a coruputerized courts records project as 
well as with BCI on the federal registry ofprotcotion orders. 

The adoption of the NCUSL language for full faith and credit has been hotly debated 
on a national level. Indeed it was shaped and c:,hanged since its adoption nearly two 
yeats ago in larae part because of that debate, and we feel this bill is much better than 
what you had before you in 2001, a bill that we oppoSt.d without extensive 
amendments. 

In fairness, the adoption of the NCUSL language has been slow. To date, only six 
states have adopted it, and som~ with amendments. Ironically, South Dakota adopted a. 
bill just last month based in large part on our ourrmt statute, 

Again, HB 1072 has several important provisiorts which we believe are in the best 
interest of victims, We respectfully ask your adoption of our amendments as part of 
the passage of this bill. 
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