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2003 HOUSE STANDING COMMITIBB MINUTES 

BILIJRESOLUTION NO. 1102 

House Natural Resources Committee 

□ Conference Committee 

Hearing Date January 10, 2003 

T Number Side A SideB 
1 xx 

Committee Clerk Si 

Minutes: 

0-1755 
Meter# 

Chair Nellon: opened the hearing on HB 1102 relating to appeals from the decisions of the 

water commission and the state engineer. 

Ed Murphy: testified on behalfofHB 1102 (see attached testimony). 

Rep. Kelter: How are you depositing property? 

Ed Murphy: We are attempting to model it on the Oil and Gas Division. The wording is based 

from thier statute. They do not accept property. rm not sure why this is in the bill. There is cd 

deposisted at the Bank of North Dakota. The interest would revert back to the company. 

Rep. Keiser: Would a letter of credit from a bank be acceptable? 

Ed Murphy: Not what we are proposing to do under our rules. TI1e oil and gas division does 

not accept letters of credit. 

Rep. Drovedal: Not to reflect on any particular companyt but we get fly-by-nighters that use the 

··,) "roperty, which is difficult to valuate, When the soil activity is going on it is worth more money 
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Page2 
House Natural RCIIOw-ces Committee 
Bill/Resolution Number HD 1102 
Hearing Date January 10. 2003 

and when the oil activity quits it becomes a liability. I can see you having property with 

contamination on it. 

Ed Murphy: I need to consult with the Attowney General's officet but I would have no problem 

removing thls lenguage ftom it. 

Rep. Clark: Is it possible to use other assets? 

Ed Murphy: I do not have that answer. 

Rep. Nott.tad: If the law reads that property wm be accepted and they do not accept property 

what is the scenario for that? 

Ed Murphy: There has been no problem within oil and gas. 

Rep. Nottettad: I recommend finding that out. 

Chair Nel101u We are attempting to contact Lynn Helrns the Director of the Oil and Gas 

Commision of the Industrial Commision. 

John Dwyer: Testified in favor of HB 1102 (see Attachment). We do not have any objection 

to removing the property section of the bill. We only accept cash anyway so it will not affect the 

industry. 

Rep. Keiser: What is the dollar level of the bond we are talking about? We are talking about 

taldng working and investment capital and putting them in a non~operating catagory, This can 

have a negative effect. Because of this I ask again why are we not allowilAg a letter of credit in 

leiu of a cash bond? 

John Dwyer: We do not have a problem with that. You make a gol,d point. We can get you 

that language of the public sevice commision that provides for a perfonnance bond in 38.14. 
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House Natural Resources Committee 
Bill/Resolution Number HB 1102 
Hearing Date January 10, 2003 

Dea Pettnoa: Spoke on behalf of North American Coal Corporation. These bonds are only 

$10,000 bonds. It provides us some down pressure on the assurit) companies. If they try to 

hijack WI with respect to premiums it gives us another tool in the tool box. The cash option is the 

only thing we are interested in. We won't speak to this. 

Chm Nelson: So you are at the mercy of the assurity company. 

Dean Petenon: This is just another tool. 

Chair Nelson closed the hearing. 
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2003 HOUSE STANDINO COMMmEE MINUTES 

BILLJRESOLUTION NO, 1102 

House Natural ResoUl'ces Committee 

□ Conference Committee 

Hearing Date January 23; 2003 

T . Number Side A SideB 
1 xr.. 
2 

Committee Clerk Si 

Minutes: 

Meter# 
6100.-end 
0-268 

r::) Rep. Drovedal introduced an amendment related to the cash or property lMguage. 

Amendment Moved by Rep. Solberg, seconded by Rep. Keiser. Passed by voice vote. 

Rep. Kel1er moved a do pass on HB 1102 seconded by Rep. Clark. Passed by a vote of 13-0-1. 

Rep. Keiser will carry. 
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1102 

Page 1, lines 13 through 15, replace "cash or prgpert)' under the terms and conditions as the 
industrial conunission mu prescribe;." with "surety bond, collateral bond, self-bond, deposit, 
a bond Issued under the state surface mining and reclamation bond fund, 111y altemadve fom, or 
security approved by the industrial commission, or combination thereof, by which a permittee 
assures faithful performance of all requirements of this chapter." 

Page l, Jines 22 through 24, replace "cash or property under the tenns and ggnditions as the 
industrial commisf?iQn mu prescrlbe1" with "surety bond, coJlateraJ bond, self-bond, deposit, 
a bond issued under the state surface mining and reclamation bond fund, any altemative fonn of 
security approved by the industrial commission, or combinador.. thereof, by which a permitt~ 
assures faithful performance of all requirements of this chapter/' 

Page 2, lines 5 through 7, replace "cash or prope[t)' under the terms and congitions as the 
indumfal commission may prescribe. 0 with "surety bond, collateral bond, self-bond, deposit, 
a bond issued urider the state surface mining and reclamation bond fund, any alternative fonn of 
security approved by the industrial c:ommission, or combination thereof, by which a ~rmittee 
assures faithful performance of all requirements of this chapter. 0 

PROPOSED AMENDMENT TO N.D.C.C. 38-08-04 

SECTION I. AMENDMENT. 38-08-04(l)(d) is amended as follows: 

Replace "cash or property under the tenns and rQnditions as the industrial commission may 
prescribe." with "surety bond, collateral bond, seff-bond, deposit, a bond issued under the state 
surface mining and reclamation bond fund, any alternative fonn of security approved by the 
Industrial commission, or combination thereof, by which a pennittee assures faithful 
performance of all requirements of this chapter." 

.... ·-··------- --- .... 
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38057.0101 
Tltle.0200 

Adopted by the Natural Resources 
Committee 

January 23, 2003 

11>us1 AMENDMENTS TO HOUSE BILL NO. 1102 RAT Rf.& 1-27-03 

Page 1. tine 1, after "reenact• Insert "subdivision d of subaeetlon 1 of section 38-08-04," 

Page 1, after llne 6, Insert: 

"SECTION 1. AMENDMENT. Subdivision d of subsection 1 of section 38-08·04 
of the North Dakota Century Code Is amended and reenacted as follows: 

d. TI1e furnishing of a reasonable bond with good and sufficient surety, 
conditioned upon the full compllance with this chapter, and the rules 
and orders of the Industrial commission prescribed to govem the 
production of oll and gas on pubHc and private lands within the state, 
except that If the commission requires a bond to be furnished, the 
person required to furnish the bond may elect to deposit eaeh er 
prepet+; "'Ader aweh lerMe and eendHlorie aa the lnef .... atrlal 
86ff1Mleelen Ma~ preeerlt:.e a surety bond, collateral bond. self-bond. 

gg~,~~.~&:!t~=t~e~:r::,s!:~w::rol'l1Bt:treclamatio11 
commission. or combination thereof. by which a permlttee assures 
falthful performance of all requirements gf this chapter." 

Page 1, llne 14, replace "cash or property under the terms and conditions• with "a surety bond, 
collateral bond. self-bond. deposit. a bond Issued under the state surface mining and 
reclamation bond fund, any alternative form of securl~ agproved by the commission. or 
combination thereof, by which a germlttee assures fatthful performance of an 
reguirements of this chapter ... 

Page 1, remove llne 15 

Page 1 11
~:.u..¥..,...,,XIIQr.:.t,,l,,~IIIJLI.J,!-?ll~lz.:.M,IK-~~=~.l&• " · , 

~WXl~~~~~....ll!.IJ~!.!d!!.lU,U.X,!.!..!.~~!:!.!!!,!-!~~=~~~~~.!UUl~OJ 

com nat on t ereo • y wh c a perm ttee assures a t u pe ormanoe o a 
requirements of this chapter." 

Page 1, remove llne 24 

HOUSE AMENJIIENTS TO BB 1102 HAT R65 · 1-27-03 

Page 2, llne 6, replace "cash or property under the terms and conditions as" with •a surety 
bond. collateral bond. self-bond, deposit. a bond Issued under the state surface mining 
and reclamation bond fund. any alternative form of security approved by the commission. or combination thereof. by which a permittee assures faithful performance of all requirements of this chapter." 

Page 2. remove line 7 

.. ~J Renumber acoordlngly 
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Date: 
Roll Call Vote#: 

2003 HOUSE ST ANDING COMMIITEE ROLL CALL VOTES 
BILL/RESOLUTION NO. l f 03' 

House House Natural Resources 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By 

Res,resent■dves 

Chainnan Jon 0. Nelson 
Vice-Chainnan Todd Porter 
Rep, Byron C1$1'k 
Reo. Duane DeKrey 
Reo. David Drovdal 
Reo. Lvle Hanson 
Reo. Bob Hunskor 
Rer,. Dennis Johnson 
Rer,. Oeor2e Keiser 
Rei,. 8cott Kelsh 
Reo. Frank Klein 
Rei,. Mike Norland 

Yes 
V 
._,,I., 

✓ 

t/ 
1/ 

1/ 
.- /., 
t/ .I 

v,; 
f/,; 
V,,. 

I,, 

V 

Rep, Darrel) Nottestad L/}' 
Res,. Dorvan Sotbera t/ 

No Reore1ent1dv.-.s 

Committee 

Yn No 

Total 

Absent 

(Yes) _......,/1._ ____ No 0 ----'""-----------

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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REPORT OP STANDING COMMlfflE (410) 
January 21, 2003 8:33 a.m. 

Module No: HR•15-1089 
carrier: Kel•r 

lnMrt LC: 38057.0101 ntte: .0200 

I, REPORT OP STANDING COMMlfflE 

L 

HI 1102: Natural Rtsourcet commltttt (Rep. Ntt10n, Chair.nan) recommends 
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(13 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). HB 1102 was ptaoed on the 
Sixth order on the calendar. 

Page 1, llne 1 , after "reenact" Insert "subdlvlsfon d of subseotlon 1 of section 3e .. 08-04," 

Page 1, after llne 6, Insert: 

-SEcn0N 1. AMENDMENT. Subdivision d of subsection 1 of section 
38-08-04 of the North Dakota Century Code Is amended and reenacted as follows: 

d. The fumlshlng of a reasonable bond with good and sufficient surety, 
conditioned upon the full compliance with this chapter, and the rules 
and orders of the Industrial commission prescribed to govem the 
production of oil and gas on public and private lands within the s•qte, 
except that If the commission requires a bond to be fumlshed, u,e 
person required to fumlsh the bond may elect to deposit oaeh or ,-..,,,tr ttfllder attoh teFMe Md eo,u•itleAe ae the lr-1i1:tewlal ,,..,,..1111, .. Mav ,-reee,11,e a surety bond. collateral bond. $911-bond. 
deposit. a bond Issued under the state surface mining and f:'a::o!ef e f~pcic= alJff g],''6~ ~rm ot security am>rowd by ___ ,_rt.. _____ In ____ r~o,. bY which a permlttee 
assures faithful performance ot a11 requirements of this chapter." 

Page 1, llne 14, replace 110ash or prq,erty under the terms and conditions" with "a ourety bond, 
conatera1 bond. self:bQnd, dti>Qslt. 1 bond Issued under the state surface mining and 
reclamation bond fund, any altemattve form of security am,royed by the commission. or 
oombfnation thereof. by which a perm!ttee assures talthtut performance of all 
requirements of this chapter." 

Page 1, remove llne 15 

Page 1, line 23, replace "cash or property under the terms and conditions" with "a surety bond, 
coltateral bond. self-bond, de.posit. a bond Issued under the state surface mining and 
reclamation bond fund. any altematfve form of security aroved by the commission, or 
combination thereof, by which a peMJlttee assures falthful performance of all 
regulrements of this chapter." 

Page 1, remove line 24 

Page 2, line e, replace "cash or property under the terms and conditions as" with "a surety 
bond. collateral bond, self-bond. deposit. a bond Issued under the state surface mining 
and reclamation bond fund, any alternative form of sec,Jrlty am,royed by the 
commission, or combination thereof. by which a permlttee assL,res faithful performance 
of au regulrements of this ohs,pter." 

Page 2, remove line 7 

Renumber accordlngly 

{2) DESI<. (3) COMM Page No. 1 HR,16·1089 
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HB 1102 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILIJRESOLUTION NO. HB t t 02 

Senate Finance and Taxation Committee 

□ Conference Committee 

Hearing Date March 3. 2003 

Taoe Nwnber Side A SideB 
1 X 

Committee Clerk Si2J1ature'\..~'-'\..-... C" '-.f- r-.. _ (' \...._~~ 
"11 '':I. 

Minutes: 

Meter# 
1430-2890 

Senator Urlacher opened the hearing on HB 1102. All committee members are present. This bill 

relates to an election to deposit cash or property in lieu of a bond for coal exploration, subsurface 

mineral exploration and development and geothennal production. 

Ed Murphy. representing ND Geological Survey (mtr #1446) -Testified in support ofHBt 102. 

Written testimony is attached along with proposed amendments. Explained how the bill and the 

amendments would effect the Oil and Gas Division. Reviewed each section of the amendment 

and explained the impact to the bill. 

Senator Nichols (mtr #2117) .. Question regarding the reluctance to accept letters of credit. Why 

is that Etnd is it addressed with the amendments. 

Mr. Mllrphy (mtr #2139) - Oil & Gas Division had not accepted letters of credit in the past. OUr 

under~ ~anding is that letters of credit would be accepted wider the amendment. 
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' ,, Senate Finance and Taxation Committee II 

\ I 
V Bill/Resolution Number HB 1102 i ',, 

i l'1 Hearing Date March 3, 2003 ' 1 

l I ,, 
John Dwyer, President, Lignite Energy Council (mtr #22S4) .. Testified in support of the bill and I 

I ' ~ 
i 

J I 

the proposed amendments. Explained why this bill is important to the mining industry. Written 
i 

testimony is attached. j 
. I Senator Urlacher (mtr #2430) .. Clarified his understanding that the amendments bring uniformity 

to the bill. 

Mt. Dwyer (mtr #2439) - Agreed. 

Senator Wardner (mtr #247S) .. Clarified that the bill before us, is there a part that is not 
l 

I 
supported? 

Mr. Dwyer (mtr #2485) • Not that we are against the bill as it is, it wasn't the intent of the bill as 

originally introduced but do support amendments by ND Geological Survey. 

0 Lynn Helms, Director of the Oil and Oas Division of the ND Industrial Commission 

(mtr #2540) .. Testified in support of the but and the amendments. The amendments that have 

been introduced are very important. It is also important to standardize mining exploration 

bonding rules. Written testimony is attached, In response to an earlier question, we are 

reasonably certain that the amendments would provide for the acceptance of letters of credit. 

Senator Wardner (mtr #2677) .. Clarified his understanding that Mr. Helms was not in full 

agreement with the House version of the bill. 

Mr. Helms (mtr #2700) - That is correct. Explained why the Oil & Gas Division did not support 
j 

the House version. 
l 
1 
' 1 

Senator Urlacher (mtr #2763) - Given no additional testimony or opposition, closed the hearing ?; 
,11 
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Senate Finance and Taxation Committee 
Bill/Resolution Number HB 1102 
Hearing Date March 3, 2003 

Senator Wardner (mtr #2835) .. Would prefer a day to look at the testimony, and wilt get official 

amendments from the Legislative Council. 
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2003 SENATE STANDING COMMITTBE MINUTES 

BILURESOLUTION NO. HB 1102 

Senate Finance and Taxation Committee 

Cl Conference Committee 

Hearing Oat,, March 4, 2003 

t-------T~..;..;N~um=het~--+--__,;.;;S_id~e.;;..;A;.,...__-+-_ ___,;S:;.::.id;.;.;:e~B;__--4-__ ._M_ct_er_# __ ...,. 
2 X 1220-1625 

Committee Clerk Si 

Minutes: 

Senator Urlaoher opened the discussion on HB 1102, 

Settator Wardner (mtr #1222) - Passed out a proposed amendment, reviewed and clarified the 

amendment. Amendments were recommended by the Oil & Oas Division. 

Senator Wantner moved to amend as proposed. Second by Senator Nichols. Voice vote 6 yea, 

0 nay. 0 absent. The bill is amended. 

Senator Urlacher (mtr #1499) .. The bill is before us. 

Senator Wardner moves a Do Pass as Amended. Second by Senator Nichols. 

Roll call vote 6 y~ 0 nay, 0 absent. Canier is Senator Nichols . 
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38057.0201 
Tttle,0300 Senator Wardner / ..,.1 

March 3, 2003 z;.. 
Prepared by the Legislative Counolf staff for4::e> 

f' PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1102 ; ,. J bJl-

Page 1. line 11, overstrike 11prescrlbed to govern the production of c,1111 

Page 1, tine 12, overstrike 11and gas on publlo and private lands within the atate11 

Page 1, line 14, remove the overstrike over 11unaer e~eh terMe aAd11 

Page 1. line 15, remove the overstrike over "eeA .. ltleAe ae tho iAd~etrlal MMM•leA May 
,reeerll,e11 and remove •gurety bond." 

Page 1, llne 1 a, replace 11deposft11 with I' aati• and replace•a bond Issued under the state 
surface• with •m• . 

Page 1, line 17, remove "mining and reclamation oond fund&" 

Page 1, line 18, replace "a permtttee• with "an operator" 

Page 1, llne 19, after •chapter; Insert 11and the rules and orders of the Industrial commission• 

Page 1, llne 24, overstrike "regulations" and Insert fmmedlately thereafter "ordera" 

t::) Page 2, line 3, remove "suret1 bond, 11 

-

L 
, 

Page 2. Hne 4, replace "deposit11 with 11QUb11 and remove "a bond Issued under the state 
surface rololng . .and reclamptfon bond" 

Page 2, line 5, replace "!UJKl II with "gr" 

Page 2, line 7, after •chapter" Insert "and the rules and orders of the Industrial commission" 

Page 2, tine 12, overstrike "regulations" and Insert Immediately thereafter "orders11 

Page 2, llne 15, remove 11surety borid, 11 

Page 2, llne 18, replace .. dftQQSll" with ".®ID" and replace "a bond Issued under the state 
.eurface mining and reclamation bond" with 112.t" 

Page 2, line 17, remove "hmda" 

Page 2. llne 19. after "~lfil:" Insert "and the rules,md...Q.rders of the Industrial commission" 

Page 21 llne 23, after "with" Insert "this chapte~ and" and after "rules" Insert "and ordersA 

Page 2, llne 251 remove "surety bond.", replace "d.rux>Jlt" with "cash", and replace the second 
111 11 with "gr" 

Paga 2, line 26, remove "bond Issued under the state surface mining and reclamatlon bond 
.fYllit. " 

Page 2, Hne 29, after "chapter" insert 11.mld the rules and orders of the Industrial commission" 

Page No. 1 38057.0201 
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Roll Call Vote#: '\ .... 

2003 SENA'fE ST ANDING COl\11\flTTEE ROLL CALL VOTES 
DILL/RESOLUTION NO.~~'-._•,,~~~ 

Senate Pinance and Taxation 

D Check here for Confd'ence Committee 

Legislative Council Amendment Number 

Action Taken 

Senators Yn 
Senator Urlacher - Chainnan .... !"--..~ 

Senator Wardner - Vice Chainnan .. ~ 

Committee 

No Senaton Yn No 
Senator Njchols r---j 

Senator Seymour .. ,~ 

0 
Senator Syverson ... i---....._\ 

Senator Tollefson ... ,~ 

L 

Total 

Absent 

(Yes) No ----

If the vote is on an amendment, briefly indicate intent: 
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' Al!PORT OP STANDING COMMITTEE (410) 

March s, 2003 11 :34 1.m. 
Modu'- No: 8R4N931 

Carrt.r: Nlohol1 
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FIIPORT OF STANDING COMMITTIE 
HI 1102, • engroued: P1nance Ind TIXltlon Commtttee (Sen. Urtaoher, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (6 YEAS, 0 NA VS, 0 ABSENT AND NOT VOTING), Engrossed HB 1102 
was placed on the Sixth order on the calendar, 

Page 1, llne 11, overstrike •prescribed to govom the production of 0ll 11 

Page 1 , llne 12, overstrike 11and gas on publlo and private lands within the state 11 

Page 1, llne 14, remove the overstrike ovor •1:1nde, e1:1eh tel'ffle an~• 

Page 1, Hine 15, remove the overstrike over • eenilttena aa the lnduelfial eeMMleelen •~ 
J'N1een1te• and remove •surety bond.• 

Page 1, Une 16, replace 'depostt• with •~• and replace•a bond Issued under the stm 
,1t.u:fg• with •gt 

Page 1, llne 17, remove •mining and reclamation bond fund.• 

Page 1., line 18, replace •a germlttee• with •an operato( 

Page 1, llne 19, after 1Qhapte( Insert •qQd the rules and orders of the Industrial commission• 

Page 1, line 24, overstrike "regulations• and Insert lmmedlately thereafter • orders• 

Page 2, line 3, remove •surety bond.• 

Page 2, llne 4, replace 11deoosn• with •aatJ.• and remove •a bond Issued under the state 
surface rololoa and reciimation bond' 

Page 2, llne 5, replace 1 hmd,. • with •m-
Page 2, llne 7, after 11chaptet" insert 11.and....the rules and orders of the Industrial commlsslon 11 

Page 2, tine 12, overstrike •regulations• and Insert Immediately thereafter II orders• 

Page 2, llne 15, remove •surety bond,• 

Pagft 2, llne 16, replace 1deposlt11 with 11gun• and replace 11a bond Issued under the state 
surface mining and reclamation bond• with •m-

Page 2, llne 17, remove 'hmd./ 

Page 2, line 19, after 11chapter 11 Insert "and the rules and o.rmtrs of the industrial commission• 

Page 2, llne 231 after \vith .. Insert "this chapter and 11 and after 11rules• Insert • and ordeat 

Page 2, line 25, remove •surety bond,11
, replace "deposit" with 1.Qilb11

, and replace the second 
11111 with 11.Q.[1 

Page 2, line 26, remove 11bond Issued under the state surface mining and reclamation bond 
~N 

Page 2, llne 29, after 1chapter11 Insert •and the rules and orders of the Industrial commlsslon 11 

Renumber accordingly 

(2) DESI<, (3) COMM Page No. 1 SR-30-3931 
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TESTIMONY BEFORE THE 
HOUSE NATURAL RESOURCES COMMITTEE 

House Btu No. 1102 
Ed Murphy, North DQkota Geological Survey 

January 10, 2003 

Oood Morning Chairmun Nelson and members of the House Natural Resources 
Committee, my name is Ed Murphy and I am a geologist with the North Dakota Geological 
Survey. I am here to testify in favor of House Bill 1102, 

The Geological Survey administers three regulatory programs for the Industrial 
Commission that require the operators to obtain performance bonds: 

1) Subsurface Mineral Exploration, Development, and Production - all minerals other than 
oil & gas, coal, and sand & gravel. 

2) Coal Exploration - the exploration for coal outside the boundaries of existing coal mines 

3) Geothermal Energy Production - geothennal energy production for nonresidential facilities 
- primarily closed-loop systems. 

Under the present statutes, these companies must obtain surety bonds (generally in the 
amount of $10,000) - we do not have authority to accept cash bonds, This past summer, I was 
informed by several coal companies that they were havmg difficulty obtaining these bonds due 
to u crisis in the surety bond market. The companies eventually obtained surety bonds but 
experienced delays and the annual premium payment of one company increased from $40 to 
$400. 

As a means of easing the burden on the natural resource industry, we are proposing to 
amend the statutes for these three programs to enable us to accept cash bonds in heu of surety 
bonds. Several companies have informed me that, under nonnal circumstances, they will 
continue to seek surety bonds but welc<'>me the added flexibility that this gives them. 

b;it,it'orls inetur• r 
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North Dakota Geological Surve~ 

INDUSTRIAL COMMISSION 
John Ho,wn • GOWtnor, Chairman 

Wayne Sttnthjtm • Attorney General 
Roger Johnlon • Comml111loner of Agrloulture 

TESTIMONY BEFORE fflE 
SENATE FINANCE AND TAXATION COMMl1TEE 

Roue BID No. 1102 
EdM•rplly 
M1rc•3,2Nl 

Good Morning Chairman Urlacher and members of the Senate Finance and Taxation 
Committee, my name is Ed Mwphy with the North Dakota Geological Survey. I am here to 
testify in favor of House Bill l l 02. 

The Geological Survey administers three regulatory programs for the Industrial 
Comanission that n,quire the operators to obtain performance bonds: 

l~ Subsurface Mineral Exploratio14 Development, and Production 
2 Coal Exploration 
3 Geothermal Energy Production. 

In addition, the Oil and Gas Division requires performance bonds in their oil and gas 
program. 

Under the ~t statutes, these companies must obtain surety bonds (generally in the 
amount ofS l 0,000)-the Geological Survey does not have authority to accept cash bonds. This 
past summer, I was informed by several coal companies that they were having difficulty 
obtaining these bonds due to a crisis in the surety bond market. As a means of easing the burden 
on the natural resource industry, we introduced this bill to enable us to accept cash 6onds in lieu 
of surety bonds. 

The Oil and Oas Division has had authority to accept cash bonds for several.years. When 
I drafted the original bill, I took the language from their program (NDCC 38-08-04) to give us 
this authority. However, the language contained reference to property which the House Natural 
Resource Committee found unacceptable. In addition, the committee wattted to make sure that 
the Geological Survey could accept letters of credit in leu of bonds or cash. To obtain this 
flexibility, the committee amended the bill by inserting lan~e from the definition of 
Jierformance bonds in the Public Service Commission statutes DCC 38-14.1 ). In addition, 
t,ince I testified that I had purposely used language &om NDCC 3 ..08-04 to be consistent within 
programs under the Industrial Commission, the committee added NDCC 38-08-04 into the bill 
and amended that language. 

The Geological Survey agrees with the intent of the engrossed bill. However, we are 
offering amendments for two reasons: l) to clarify and make the sections more readable, and 2) 
to remove any reference to the surface mining and reclamation bond fund. The fund does not 
exist, and even if it did, we do not think it would be appropriate for these other programs to be 
tied into it. 

I presented these amendments to Rep. Nelson. Chair of the House Natural Resources 
Committee. on Febnwy 5th (the Senate received the bill on January 30th) and he agreed with 
our proposed changes. 

600 East Boulevard Ave,;,ue ♦ Bismarck, North Dakota 58505-0840 + Phone (701) 328-8000 + Fax (701) 328-8010 
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38067,0200 FIRST ENGROSSMENT 
F~hth 
LeglllatMt ANembly ENGROSSED HOUSE BILL NO. 1102 
ofN«thDakota 
Introduced by EXAMPLE 

Natural RNOUl'Cel Commlttiee 
(At the reqUNt of the GeofoOlcal SUrwy) 

A BILL for an Act to amend and reenact IUbdMllon d of IUblectiDn 1 of NCtion 38-o&-04, 

IUbdtvllion a of aubNction 1 of NCtion 38-12-02, IUbdlvilk>n a of lUbleotion 1 of 

MCtion 38-12.1-04, and IUbdMeton d oflUblection 1 oftectlon 38--19-03 of the North Dakota 

Century Code, retat.,g to an election to depolit cah or propet1:y In lieu of a bond for coal 

e>lploration, 1Ublurface mineral •~ and dewk,pment, and geothermal production, 

91 n' ENACTED av THE LEGISLATIVE AIIE-LY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. SUbdMlion d of lubeeciton 1 of MCtion 38-08-04 of the 

Nor1h Dakota century Code ii amended and reenacted • follows: 

d. The fumilhing of a rwonable bond with good and IUfflcNlnt eurety, 

condlloned upon the full compliance with thll <Npter, and the rulet and 

orders of the Industrial commillion preeeribefJ te ge\181'1'1 the p,edttetlen of oN 

and on on ,,_..,.le end pl'Mlte l1nd1 wlthh, the •te, e,apt that If the 

commlaion requires a bond to be fumllhed, the pereon required to fumilh 

the bond may elect to depod eelh er prope~ under su<:h terms and 

conditions as the Industrial commission may prescribe a 1ttr,h' bo"5f, 

collajeral bond, Hlf-bond, deDOllt cash, • bond illtted ~nder the ltlte a~rflee 

mlnlns, and reefen,1.,., t,ond fttftd. anv attematiye form of eecurttv approyed 

by the commiyion, or combination thereof. bv which • pe1fflittee an operator auu,.., 
faithful performance of an requirements of this chaoter and the rules and orders of 
the Industrial commission. 

SECTION 2, AIENDIENT. SUbdlvllion a of aubleotion 1 of section 38-12-02 of the 

North Dakota Century Code 111 amended arid reenacted n follows: 

a, The fumlshlng of a reasonable bond with good and eufflolent surety, 

conditioned upon the full compliance with the provisions of this chapter, and 

the rules and MffUlatfene orders of the commission prescribed to govern the 

Page No.1 38057,0200 
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~. dewlopn,ent end production of tubeut'face mineratla on ltate and 

private landl within the state of North Dakota, The PW190 regugd tp fumjlh 

b bond ro1Y fltct IP depollt a wrew l,onsf aoflaflrll bond, Mff:t>m:m, 

ftmcf. •DY lftlmltMt form ot wutHY IPPfPYfd by lht commlHk>o, or 

e SNrnblnJtioo thereof. by which a permittee wurn ftlbtul performance of •II 

7 r:ecaulelmeota of 1b• chapter and the rytes and orders of the lnduatnal oommlsston. 

8 81CTION 3. AMEND-NT. SubdMlk»n a of aubtectlon 1 of aectton 38-12.1-04 of the 

9 Norih o.koC:a Century Code ii amended and reenacted M followt: 

10 •· The fumWli,g of• l'MIOn8ble bond with good and eufflclent eurety, 

11 condlloned upon the full coms>'lance wtlh the provteiona of thll chapter, and 

12 

13 

1,4 

15 

18 

17 

the rules and NOl:flttNtM ~ of the commiltbn preecrl>ed to gcMKn the 

e>tploration for coa on etate and private lands and roadt used In coal 

e,cploradon within the Mte of North Dakota. The Dlttl0n IJCWktd to (umlth 

tht bond may wet 1P deootl, .,. bend, colJaleraf bond, ,off-bond. 

depoelt cash, • bond iNtfed under It• •te @rfloe ffttnina •l\f reCJfeMetktn boftd 

ftmd. MY alternatiye form of eecuritv apprQYtd by 1bt commlltlon. or 

1 e combination thereof. l>Y Wblcb • """'" wucn fall{ul performance ot ,u 
19 IIWDD),ntl of thil chapter and the rules and orders of the Industrial commleslon. 

20 IEcnON 4. AMENDMENT. Subdivilion d of llJbtection 1 of NCtion 38-1~3 of the 

21 Nofth Dakota Cenl'lly Code ii amended and reenacted u folowl: 

22 d. The ftl'nWq of a rtatonabte bond with good and IUfflcient .urety, 

23 

24 

26 

28 

27 

28 

29 

condMioned upon the full complience with the provisions of thfs chapter o,ruf the rules 
and ordere of the commlNkwl re.ting 

to the e)draction of geothermal en'91'9Y, The pereon reqylfed tQ..fYllmt!Jh! 

bond may elect to deposit a wety boM. colateral bond, d-bond, der.-t cash.• 

hOPtd lfNed w•r the wte ewfeee Mlninl anet reel1Metiot, M'i,r' ~ any 

atternattv, fprm of HCYrttv apprqyed bv the comm1,.1on. c · combjnat/20 

thereof, by which a permlttee ayuree falthfut Q8[formance of all reaulf'!rnm 
of this chapter and the rules and orders of the Industrial commlsol.Q.Q. 
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VARIOUS METHODS OF DRILLING PERMITTED UNDER 

THESE REGULATORY PROGRAMS 
HB 1102 

Subsurface Mineral Program 

Probing for salt on a frozen playa 
lake near Grenora in southeastern 
Divide CoW1ty, 

Coal Exploration Program 
Subsurface Mineral Program 
GeothennalPrograni 

The majority of holes under these 
three programs are drilled with 
truck-mounted rotary rigs. 

Subsurface Mineral Program 
Oil and Gas Program 

Drilling for oil and gas in Billings 
County. This type of rig would 
also be used to drill for deep salts 
in the Williston Basin. 
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Testimony of John Dwyer 
President, Lignite Energy Council 

In Support of HB 1102 

March 3, 2003 
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October 15, 2002 

M'.r. Edward C. Murphy 
North Dakota Oeological Survey 
North Dakota Industrial Commission 
Oil and Gus Division 
900 East Bou!e-vard A venuo 
Blsmarr.k, ND 58501 

., 

Dear ~!r. ~!urphy: 
,, 

As you know, mining companies throughout the State of North Dakota have recently been 
experiencing difficulties obco.ining surety bonds as n form of finnncfaJ llSsurnnce associ4ted with 
coal exploration compllnnce. The sole fonn of tlnnncial a'isurance provided tor pU11Utmt to 
North Dakot4 Century Code 38-12.1-04 ls that of surety bonds. Given the extent of the current 
surety crisis, it is antic:ipnced that mining companies mny continue to exptrience problems 
acquiring !Urety bonds for e~plorcition comptlance. The o.cta.ched summary, prepo.rtd by the 
National :Mining Association, provides fw~her background related to the surety crisis. 
Testimony by The Surety Association of America before the U.S. House of Representatives 
Subcommittee on Energy & ~fineral Resources in July of this ye3r is also attached and offers 
further insight. 

Olven the limitntions imposed by NDCC 38-12.1-04. the Lignite Energy Council supportS a 
second financial a~surance option, whereby a mining company would be allowed to provide a 
ca.sh bond, in adcntion to maintaining the surety option, As you know, forms of cash or 
equivalent are considered virrually risk•t'ree, as well as being reodily available if needed. We 
would anticipate that the form of cash would ~ limited to negotiable certificates of deposit 
assigned to the State, in writing, and issued by the Bank of North Dakota, and would exclude 
other forms of cash or collateral, e.g., irrevoc:ibte letters of credit, Any interest earned would be 
paid to the mining company. 

Your assistance in initiating the necessary legislative modifications is appreciated. Plense 
contact me if you require furthtr infonnntlon. 

Sincerely. 

UONITEENERGYCOUNca RECEIVED 
OCT 1 8 2002 

,Dfy~ 
dent. 

; I,,' • 

£1gnltt Coal: Am,rlta's Abundant En,rgy RHourc• 
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BO.\fDlNG CRISIS TH\VARTS ~llNE DEVELOP~f.ENT 

EcoaomJc aud em-aordlnary events over the past two years have ~UMd' 
severe coastralats ln surety boad capacity to satisfy nnanclal assurance 
requirements for e.wtlna and new mlnin1 operations. The lnabWty to 
ac:cu, fUnty to sadlty varlou rquJatory requirements ror ftuuc:ial 
usuraaee J•opardlu. the coatlauatloa of 1~st1o1 mJne operadoas and 
thwarts the development or new operations. The Federal and State 
1ov1rnments must partDer with the mJnJa1 a.ad surety Industries to rind 
soludou tbat will restore adcUttoaal csapaclty and affordable alternadves 
to surety to satisfy re,ulatory proSnun requJrements. 

Prier to 2000, the surety industry experienced 10 years of uninterrupted 
prcfitabWty, With the economic Jownturn in 2000, losses mounted with 
iacre:ued business failureis throughout most business setters. Business failures 
re11ehed 4n 1\ll-time high in 2000, and 1n 2001 they were twice the a umber from 
the year before. A tightening cf credit markecs was lllrc:idy underway before 
the horrific l!tVenu of 9/11. The ievents n( 9/11 resulted In losses estimated 
betweGn $60-80 bUUon for the insurance indusay, removi.nr I considerable 
amount of capital frorn the market. In 2001, the surety Industry (a tcllltively 
Sm4ll sepnent of the entire tnsurnnce industry), reported a S2.5 billion less, or 
an SO% loss ratio as compiled ton typicnl loss r11do of about 30%, l\tlany of 
these tosses 11te ilttrlbuted tC) sever:il hliJt-protile bankruptcies such as Enron. 
K.m4rt and Global Crossin1. Suredes 3ttempt to spread the risk of the 
obUptioas they underwrite throuJh reinsurance. Reinsurance companies 
suffered serlou losses as well, and reinsurance support for the market is 
virtually iibsent tocby. Six of the top fifteen surety undtrwriters have exited 
the surety tn4rket tn the lase two years, others have 11It11ounced their intent to 
withdraw, md severol longswidillg pnrticipants have effectively withdmwn by 
curwling their exposures so subswidally, 

A \'allability and cost of surety bonds are a funcdon of risk. When a surety 
company writes a bend, it ls extending credit oa the bufs of its tlSSe"ment of 
the bonded entity's (the principal's) financial health 411d th~ nature and 
complexity of the obll10.tion during the term of the bond. As the obligation 
extends further into the future, that assessment ~comes more uncertain which 
leads to a perceived increase ln risk. In short. sureties are hesimnt to 
underwrite obli111dons that ~xtend, five, ten or fifteen yem into the future. 
Sureties control risk by reducing their exposure. Today, risk nl4nngerMnt 
me:1ns underwriting only the most benign obligadons and for il short d·~raclon. 
Th~ Surety Association of America reports that the loss ratios for mlnir1g 
b,jnds were well below those for all surety bonds. However, the large amounts 
or requited coverage, the dumtion of the obligo.tions, and the lack of any 
reinsurwtce support has te!t the mining industry wanting for surety capu.city 11t 
any price. Sureties lndicace th'9 following (a,cors rnnke mining opera.dons n 
challenging underwriting cm1did11te: 

•Duration of the obligntioos, 
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Impact: 

Federal and 
Stace Role: 

*Large bonding QmOunts typlc.:uly exceed the a.giI'esate cip11clty suretlc,s wm 
underwrite (or a slngle principal, 

•Complexity of the obUg11ti011s under 11ppUc11bte regulo.tor11 proifllJlS. 

•B011dln1 requirements often include speculadve assumptions and costs th11t 
artificially Inflate the bond 31110unts. 

*Incrauing and changing regulatory requiremdnts and burdens. 

Inability to acces$ surety bonds or mcceptable alternatives to secure 
performnnce of obli111tlons ca.n become 11 barrier co market entry or 
continundon due to regulatory ptogrlUDS thmt require bonds as n condition to 
obtain permits or other 11uthori:za.tlons to operate. When mining companies ue 
forced to curtail existing operations or discontinue plo.ns for new or expanded 
operations due to the lack of bonding cnpacity, this in rum poses gr11ve 
consequt.:nces for direct and indirect employment, federal, state 1111d local 
revenues, and the supply of minernl resources critical to our N'11don''" 
economfo weflwbeing. 

Federal and Stata agencies with flnnnciat o.ssurt1nce requirements must partner 
with the mining nnd surety Industries to find solutions to nssist in the restorildon 
of a responsive surety nuu'ket (or mining opero.tions o.nd to develop alternatives 
to surety to satisfy requirements in the me:mdme. Progrruns should be 
evaluated and reformed to: ( 1) remove existing unpedfments that discourage 
suredes from underwriting regulzitory obligations for mining: (2) develop and 
allow more alternatives to surety to satisr; financial 4Ssurnnce requirements; 
and, (3) nssist the minin/J industry in briaging additional credit/capacity to the 
market 3S primary or secondo.ry support for fina.ncia.l ;issUl'llilce requirements 
imposed by thelr regulatory programs. 
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Befor·e the U.S. House of Representatives 

Subcommittee on Energy & MlneraJ Resources 

Testf mony of 
The Surety Association of America 

By Lynn M. Schubert 
President 

Availability of Bonds to Meet Federal Requirements 
for Mining, 011 and Gas Proiect~ 

Introduction 

The Surety Association of America ls a voluntary, non-profit association of 
companies engaged in the business of suretyship. It present:y has 
approximately 600 member companies, which collectively underwrite the 
overwhelming majority of surety and fidelity bonds written In the United States, 
and seven foreign afflUates. The Surety Association of America Is licensed as a 
rating or advftiory organization In all states, as well as In the District of Columbia 
and Puerto Rico, and It has been designated by state Insurance departments as 
a statistical agent for the reporting of f!dellty and surety experience. 

Surety bonds provide a fundamental service to consumers, taxpayers and the 
U.S. treasury and have been a vltaf part of business In America for more than 
100 years. The role of surety bonds ls to reduce or elJmlnate uncertainty ln a 
variety of business transactions. For example, the majority of surety bonds are 
written for construction of our nation's Infrastructure, which accounts for 10°/o of 
the Gross Oomestlo Product. In 2000, nearly $175 billion In public works projects 
were under construction In the United States wfth surety bonds provldfng 
quallffed contractors and protectfon agaf nst contractor failure. Surety Is vital to 
pubffc constructJon, saving taxpayer dollars and spurring economic activity. 
Surety also has been written for mining, gas and oll projects for many years. 
Again, the fact that bonds have stood behind miners and drillers has allowed the 
government to be sure that these projects would be undertaken responsibly and 
with a third party available If the permlttee did not perform. The capabfllty of the 
surety Industry continues to be there to meet the challenges and needs of 
American business. Howeveri surety bonds cannot be a panacea for all potentlal 
problems. The surety Industry continues to $Upport the need for responslbla 
mining and drllllng, reclamation and general protection of the environment, and 
we look forward to working with Congress, regulators, environmental groups and 
contractors to find a way to best do this. 

SAA Is aware of the difficulty that permlttees are having In acquiring bonds and 
has been working with regulators and other stakeholders to seek ways to 
address this Issue. We believe that the limited availablllty of bonds required in 
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connection with mining, oU and gas operations results from a change fn the 
requirements as well as a change In the current marketplace. Bonding remains a 
viable option to address the concerns surrounding many of the risks associated 
with these projects, but the responslblUty of the surety must be clearly defined 
and must be able to be underwritten. 

Wh@t Are Surety Bonds 

In analyzing the avaflabutty of any type of surety bond It Is critlcal to understand 
the concept behind surety bonds, how they differ from tradltlonal Jines of 
Insurance, and why they are underwritten the way they are. The fundamental 
concept behind a surety bond Is to guarantee that someone wlll perform a duty. 
Whether It Is a duty Imposed by contract, such as to bulld a building, pay a lease, 
etc., or a duty Imposed by law, such as to pay customs duties or to reclaim a 
mining site, the bond provides an Independent third party to ensure that the 
principal, the person who agrees to the duty, performs, or that there Is money 
available to complete that obllgatlon. The surety Is only secondarily llable. The 
principal remains primarily !fable. Unlike tradltlonal Insurance, a bond creates a 
tripartite relatlonshlp: the principal, the surety, and the obllgee, the one receiving 
performance, This relatlonshlp is best explained by a triangle: 

Obllgee 

D 
Principal Surety 

Each of the parties has rights and responslbllitles with regard to the other. While 
the surety has the obllgatlon to the obllgee to either perform the obllgatlon of the 
principal If the principal defaults, or pay a sum of money, up to the amount of the 
bond, for performance, the princlpal remains obligated for that performance. By 

· performing on the prtncipal's behalf, the surety steps Into the shoes of the obUgee 
and the principal Is obligated to reimburse the surety for any money paid. 
Theoretically, therefore, a surety should never have a loss. Similar to a bank 
issuing a lfne of credit, the surety stands behind the prfnclpalt aUowrng a third 
party to rely on that principal, knowing a third party Is guaranteeing the obffgatlon. 
Unlike a bank, however, sureties do not always take collateral or have the right of 
set off of the prlnctpal's bank account to recover amounts paid on the prlncfpal's 
behalf. Therefore, the surety must prequallfy the principal as to performance and 
flnanclal strength. 

It Is crltlcal to understand that the beneficiary of the bond Is not the prlnclpal; It Is 
the obllgee. Unlike a homeowners or auto policy where there are only two 
parties to the contract and the beneficiary of the pollcy Is the policyholder, In the 
case of a surety bond, the beneficiary of the bond Is the obllgee. fn the case of 
the bonds under discussion today, that obllgee Is the government. The prfncfpal 
remains llable for performance, Therefore, In analyzlng whether or not to write a 
bond, a surety will review two crucial Items: the likelihood that the principal wlll 
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perform Its oblfgatlons, and the llketrhood ff the principal defaults and the surety 
performs, that the prlnclpal will be able to repay the surety for Its losses. If the 
surety decides to write the bond, whether or not the surety Is correct In Its 
analysis, the obllgee obtains the benefit of the bond. Understanding these 
telatlonshlps makes It easier to understand that a surety must be able to know 
the specific promise It Is guaranteeing and assess the risk of loss. An Increase rn 
the duties Imposed under rec!amatfon and other bonds, as well as serious 
Increases In losses for sureties over the last two years, have contributed to the 
current market sf tuatJon. 

federal Mining, OIi and Gas Prof act Bonds 

As mentioned above, SAA Is qufte aware of the dlfflculty that permlttees are 
having In acquiring bonds fn today's surety market, and we are In active dialogue 
wtth regulators and mining Industry to seek a resolution to the Issue. For 
example, SAA Is working closely wfth the Department of the Interior's Bonding 
Task Force to provide Information and recommendatfons regarding bonding 
avallablllty. In addition, we recently participated In a bonding meeting sponsored 
by the Interstate Mining Compact Commission, an organization of twenty state 
regulatory authorities. We believe that the llmlted avallablllty of bonds required In 
connection wlth mining, off and gas operations Is a result the risk characteristics 
of such bonds as viewed by an Industry that has returned to tighter underwriting 
standards. We hope to provide fnformatton to this Subcommittee that will assist It 
In developing solutions. 

Risk Characteristics of These Bonds 

First let us address the risk charactertstfcs of these bonds and why they present 
a concern to sureties. We reference specific types of bonds for Illustrative 
purposes. 

Long-term Duration 
A primary risk characterfstlc that concerns sureties Is the long-term duration of 
these oblfgatfons. For example, wit'1 respect to mining operations, the Surface 
Mining Control and Reelamatlon Act ot 1977 C'SMCRA") requires the permittee to 
provide a bond to the regulatory authority which Is conditioned upon the faithful 
performance of the requirements of the SMCRA. the appflcable regulatory 
program and the approved permit, and the completion of the reclamation plan (30 
U.S.C § 12S9(a)). The form of bond and the required bond amount depends on 
the controlling statute and regulation (either federal or state). However, In any 
case, reclamation bonds for.surface mining operations are long-term obligations. 
A mining operation under a permit can last thirty or forty years. Conslderlng that 
the duration of a reclamation bond obllgation must be for the duration of the 
mining and reclamation operation (30 C.F.R. § 800.13), and that the bond is non• 
cancelable (30 C.F.R. 800.20), a surety's liability could conceivably extend for 
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thirty to forty years as well1• This creates a high degree of uncertalnrt and risk 
for the surety. To determine If a permlttee quallfles for a bond, a surety makes a 
Judgment about the operational and flnanclal vfablll~ of the permlttee. The 
surety essentially Is making a prediction about the permlttee's future performance 
thirty or forty years ln the future. As the duraUon of the obllgatlon extends further 
tnto the future, the surety's Judgment b$comes less certain and Its risk Increases. 
Of oourse, a thirty or forty year duration asaumes that the operation does not 
have water Issues such as acid mine drainage. In these cases, the regulatory 
authorities are holding the bond to secure treatment that may be perpetuaJ. ThJs 
raises the suretys risk to unworkable revels. 

Another type of bond that Illustrates the long-term and uncertain duration of 
bonds, this tlme for oil and gas operations, Is the lease bond required by the 
Minerals Management Service (•MMS•). MMS requires lessees of Outer 
ContJnental Sheff mfneral leases to provide a bond to secure compliance of an 
the terms and conditions of the lease (30 C.F.R. § 256.52). The leases have an 
1nltlal term of flve or ten years and continue for as long as oil and gas Is produced 
In paying quantities (30 C.F.R. § 256,37). WhHe the lease bond Is oancelable, 
cancellation does not release the surety from llablllty that accrued while the bond 
was In effect, unless the replacement surety assumes prior llabllltles (30 C.F.R. § 
256.58). Further, the bond may be reinstated after eancelfatlon If any payment of 
any obllgatlons of the bond prfnclpal (the lessee or operator) Is rescinded or must 
be restored (30 C.F.R. § 2S6.SS(c)). Thus, the duration of the surety's llabllfty Is 
uncertain, even after cancellatlon. 

Expanding Scope of the Obl/gatlon 
Over the years the obltgatlon covered by surety bonds for mining, oil and gas 
operations has expanded considerably and introduced risks that are better 
covered by an Instrument other than a surety bond. The clearest example of this 
phenomenon Is the refattvely new requirement by regulatory authorities that 
UablHty for acid m(ne drarnage be covered by the SMCRA reclamatlon bond. 
Under current regulation, the surety bond Js fuUy released after completion of the 
three phases: baekfflltng and regrading, revegetatfon and monitoring (30 C.F.R § 
800.40). Wtth respect to actual reclamation activities .. moving the dirt - the 
surety has a clear understanding of the scope and duration of the mining 
company's obllgatlon and consequently the scope of Its llabillty. However, the 
presence of acid mine dral nage and the requf rement to treat the water clouds 
prolongs the surety's obligation considerably, Hlstorfcally, regulatory authorities 
reduced the bond penalty at the completlon of phases one and two. Now, 
however, regulatory authorities are not reducing the bond penalty when phases 
one and two are completed It the site has water Issues that must be treated. 

The defaults that a surety can underwrite and address effectively are defaults of 
the permlttee's performance: events that can be prevented through sound 
practices and compllance with the reclamation plan. A surety cannot underwrite 

1 Th" regutatlon QUows :t bond to b-, replaced by other bonds that provide equlv11tent covera.ge. 30 C,P.R. § 
800.30. 
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eff ectfvely unantfolpated acid mine draf nage p(oblems that requf re treatment In 
perpetuity, It appears that the problem of acid mine drainage requires a funding 
vehicle, and a surety bond ls not a funding vehicle, but rather an assurance of 
performance which can be controlled. The post mining water Issues should be 
resolved outside of the surety bond, and the surety bond obligation should be the 
phases of recramatf on. 

Limited Choices In Remedying a Default 
A second risk factor Is the 11ml ted approaches available to a surety In addressing 
a bond default. A surety often ls faced on these types ot bonds with forfeiture of 
the entire bond penaJty as Its only means to discharge Its obllgatlons. In the case 
of reclamatlon bonds required by SMCRA, state regulatory authorities may 
require the surety to forfeit the full penal sum of the bond rather than giving the 
surety the option to reclafm the site at posslbly a lower cost. As another 
example, under the Fedetal Coal Management Program, the Bureau of Land 
Management requires bonds to secure lease obHgations (43 C.F.R. § 3474.1). If 
a lease Is canceled or terminated, au rentals and royalties already paid are 
forfeited (43 C.F.R. § 3452.3(b)), Therefore, the surety may be lfable for a 
substantial sum rather than having the opportunity to step In and cure the default 
by undertaking the monthly lease payment. The likelihood of a full bond payout 
without opportunity to mlttgate the loss to the obllgee by undertaking 
performance Increases the surety's risk and limits the avallablllty of the bond only 
to those entitles that have slgn(flcant financial resources. 

I 
State of the Surety Marf<et 

Sureties recently have refocused on the risk characteristics discussed above as 
a result of a retum to tighter underwriting standards. This adjustment Is the 
culmination of a decade long underwriting cycle that recently generated 
significant losses in 2001. According to the report entitled lrf op 100 Writers of 
Surety Bonds," released by SAA on May 21, 2002, the fndustry reported the 
foflowlng results for the year ended December 31, 2001: 

Direct Written Premiums: 
Direct eamed Premiums: 
Direct Losses Incurred: 
Direct Loss Ratio: 

$3,473,100,578 
$3,330, 170,808 
$2,748,411,932 
82.5% 

The results reflect slgnlflcantly Increased losses compared to prior years. 
Although we ate not privy to the company-specific information that would be 
necessary to provide an explanation that Includes each and every factor, we are 
able to share with you some of the dynamics in general terms that led to the 
2001 results. The 2001 results are a continuation of a trend that first was 
manifested In 2000 and are a result of market activity over the past decade, 
There Is no one event that Instantly triggered the 2001 results. 

l 
,J For over a decade, the surety Industry had experienced considerable profitabillt'J. 

L 

The posttlve results attracted new players to the surety market and caused 
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existing players to battle for greater market share. Two mechanisms to attract 
greater market share are to reduce pricing a11d to relax underwrltlng standards, 
The combination of relaxed underwriting and softened prfolng oan create a 
tenuous condition, especially considering that surety theoretically Is written to a 
0°/4 loss ratio. 

A significant factor In surety results Is the flnanclal strength of bond prfnclpals as 
affected by the general health of the economy. A surety bond Is written with the 
expectation that the bond prf nolpal wlll perform Its obllgatlons or hold the obUgee 
harmless If ft defaults. Therefore, financial health Is crucial. According to the 
percentage change in Gross Domestic Product, the eco,,orr,y began to 
experience some softening In the latter part of 2000. 

The softened underwriting and pricing combined with der.llnlng flnam:lal strength 
(as Indicated by GDP) led to a downturn In results In 2000. The 2000 Top 100 
Writers Report reflected a loss ratfo of 45.4%, compared to a 29% l1oss ratio In 
1999. 2 Further. according to the 2000 Insurance Expense Exhibit, the Industry 
had an underwriting loss (Including Incurred losses and operational expenses) of 
$216.3 mUUon. The 2001 results are a continuation of the 2000 r,1sults and 
magnified by losses attributable to some high proffle bankruptcies. 

To reverse this trend, we suspect that sureties have reversed the feLctors that 
played a role In the downtum, softened underwriting and prlclng. WEt lfkely wlll 
see a firming of pricing and tlghtened underNrltlng requirements In the coming 
years. For example, surety companies have become especially hesitant to 
underwrite any type of obligation that extends ftve, ten or flfteen years Into the 
future. Sureties seek to control risk In part by writing obllgatlons that have a 
reasonable duration. 

Reinsurance companies suffered serious losses In this surety market downturn 
as well. In response, refnsurance companies are requiring primary sureties to 
retain more risk and have tightened the terms and conditions In reinsurance 
treaties. For example, we are aware anecdotally that certain reinsurance treaties 
exclude coverage for long-term obUgatlons such as self-Insured worker's 
compensation bonds or rectamatlon bonds unless speclflcally consented to by 
the relnsurer. This In tum _Impacts the primary sureties' underwriting decisions. 

The correction In the surety market also Includes a changed perspective on 
underwriting risk. In the past, a deteimfnatlon of the risk of a particular type of 
bond has been based on historical loss experience. If a particular type of bond 
generated reasonably low losses In the past It wlll have similar results In the 
future. Tha1 results of 2000 and 2001 have altered that approach. Now sureties 
determine risk by determining thff probable maximum loss on a particular type of 

i The 1999 loss ratio Is bued on the SAA Top 50 Writers Report. This report WllS used In order to ma.kc :1 

meaninaful complUison. The t'esults ot 2000 IUtd 2001 Top 100 Reports are gross l.\nd before reinsW'llnce. 
The 1999 Top 100 Repon•s r~sults are net ot reinsuro.nce, Therefore. the 1999 Top SO Writers Rtport 
whicb reflects gross results was used (or the 54ke ot consistency. 
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bond. Suredes asses:s their exposure by consrderfng bond amount, duration and 
the llkellhood of f uU bond forfeiture, In the case bonds requf red fn connection 
with mining, oil and gas operations, the potentfal exposure la high, and sureties 
make their underwriting decisions accordingly. 

The September 11, 2001, terrorist attacks did not Impact surety companies 
directly, However, the Impact was felt by the property and casual~/ insurance 
companies that are the sureties' parent companies and afflllates. The terrorist 
attacks caused an erosion In capital as property and casualty losses were paid 
out. Although muoh of thla capital has returned to the market, Insurance 
companies have become especfally careful how capital Is used. This decfslon 
regardfng capital usage affects undeiwrftlng deolslons &s well. 

Oeyelocf ng Workable Sofutfons 

The surety Industry has played a vital role In securing obllgatfons to the tederaJ 
government so that publJc Jnterest.s are protected. As the surety Industry returns 
to financial health It wfll continue to provide this protection. With respect to bonds 
tor mining, ofl and gas operations, we bell eve that It fs Important to examf ne the 
current bonding requirements and pollcles to address concerns of the permlttees 
and their sureties, partJcufarty the duratf on of reclamation and lease oblf gatfons, 
Such a review likely would create a market effect and encourage surety 
partlcfpants to meet ongoing bonding needs of mining operations. For example, 
we belleve that the bond obligaHon should be well defined and cover a speclflc 
scope of work. With respect to reclamatlon, the bond should be limited to the 
three phases and should not cover the obllgatlon for water treatment that Is 
uncertain and long•term. In addition. we believe that regulatory authorities 
should consfder Inserting a cancellation provision In bond forms that currently 
lack one. Once cancelled, the obltgee should not have the abillty to reinstate the 
bond. In addition, authority should consider that the bond term should be tied to 
the permit term. At the end of the permit term. the surety should have the option 
of renewing or not renewing the bond. We also encourage regulatots to provide 
additional options to sureties In addressing claims short of a full bond forfeiture. 
As to the lssue ot acid mine draln1ge, we urge ConQress and regulators to look 
at all options such as finite risk Insurance products, pools, trust funds and other 
slmUar mechanisms. 

We look forward to continued discussion with the Subcommittee, the Department 
of Interior, state regufatory authorities and other stakeholders to develop 
concrete solutions. 
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/'"'\ Engrossed House BIii 1102 
s~nate Finance and Taxation Committee I 

TeatJmony By 
I Lynn D. Helms 
I Director, OU & Gas Division 

l North Dakota Industrial Commission 
2/19/03 

' I Mr. Chairman and members of the committee, my name Is Lynn Helms, and I am the 
Director of the OIi & Gas Division of the North Dakota Industrial Commission (NDIC). 

The NDIC regulates geophysical exploration; drllHng, development, and production of oil 
and gas: disposal of oll field brine: and plugging and reclamatlon or abandoned wells 
through the OIi & Gas Division. 

The NDIC 011 & Gas Division supports the Intent of Engrossed HB 1102 and the 
proposed amendments. I am here to offer our perspective. 

Intent of Engrossed HB 1102 and House Natural Resources Amendment, 

This bill origf nally proposed changes to three statutes but was amended by House 
r--.., Natural Resources to change four statutes with the Intent of making all coal, gas, 
,_) geothermal, oll, and subsurface mineral bonding as consistent as possible. The NDIC 

OU & Gas Division agrees with the fntent of Engrossed HB 1102. but urge this 

L 
,j •\ 

committee to adopt the proposed amendments In order to maintain continuity with our 
current bonding program. 

Amendments 
The amendments appear quite extensive. but are actually two brief amendments one of 
which must be repeated four times. 

The first amendment removes some r-rchalc language from NDCC 38..08-04 and 
restores NDIC authority to set conditions of acceptance for the various types of bonds 
through the rule making process. 

The second amendment makes the statutes readable and eliminates duplication plus an 
Inappropriate reference to the surface mining and reclamation bond fund. This 
amendment is repeated four times in order to address each statute altered by 
Engrossed HB 1102. 
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