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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. 1104
Senate Industry, Business and Labor Committec
QO Conference Committee

Hearing Date 02-17-03

Tape Number Side A Side B Meter #
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- Minutes:Chairman Mutch opened the hearing on HB 1104, All Senators were present, HB 1104

relates to confidentiality of information in the Bank of North Dakota’s possession.

Testimony in support of HB 1104

Karlene Fine, Executive Director and Secretary for the Industrial Commission of North Dakota,
See attached testimony.

Senator Every:What do you mean by “release to the public™?

Karlene: After a loan is declared uncollectible and charged off, we turn the information in to the
press.

Senator Mutch:What was wrong with the law the way it was?

Karlene: We were releasing that information and the Attorney General’s office informed us that
we couldn’t do that.

Senator Heitkamp:How long of a time period do you allow before you give this information to

the press?
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! Senate Industry, Business and Labor Committee

Bill/Resolution Number 1104

| /’\\ Hearing Date 02-17-03

{ Karlene: There is a committee that views each account case by case,

| There was no opposition,
Hearing closed.
Senator Espegard moved a DO PASS. Senator Klein seconded. ]
Carrier: Senator Espegard |
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JANUARY 13, 2003

HOUSE INDUSTRY, BUSINESS & LABOR COMMITTEE
HB 1104

REPRESENTATIVE KEISER AND COMMITTEE MEEMBERS:

My name is Jack McDonald. | am appearing today on behalf of the North Dakota
Newspaper Assocliation and the North Dakota Broadcasters Association. We strongly

support HB 1104 and the proposed amendments. 1,
This bill will provide the public with necessary information about the loans of the S

Bank of North Dakota without violatirig any confidential information provided by the
Bank’s customers. We think it is important from a public policy standpoint that the public
have some information about the outcome of loan policies and decisions made by the
Bank of North Dakota.

If the Industrial Commission makes a policy decision, for example, to support a
certain type of economic development activity, then there should be some accountability
as to the result of that decision. The money shouldn'’t just go into some type of black
hole, never to be heard from again. n |

The proposed amendments strengthen the bill and we support those as well.

If you have any questions, I'd be glad to try and answer them. Thank you for your

time and consideration.
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INDUSTRIAL COMMISSION OF NORTH DAKOTA

John Hoeven Wivm Stenehjem Roger Johason
Governor Attorney General

Testimony on House BIll 1104
Industry, Business and Labor Committee
Monday, January 13, 2003

Mr. Chdirman and members of the Industry, Business and Labor
Committee my name is Karlene Fine, Executive Director and Secretary for the
Industrial Commission of North Dakota. | am appearing today on behalf of
the Commission to support House Bill 1104 and to offer additional
amendments to the bill. With me today is Scott Miller, an Assistant Attorney
Generadl who has done extenslve work on the confidentiality issue as it relates

to the Bank of North Dakota.

House Bill 1104 deals with the confidentiality of Bank of North Dakota
customer information. As you are all aware, the Bank of North Dakota (Bank)
is the only state-owned bank in the United States. This is a unique institution—
operating das a bank that is owned by the citizens of North Dakota.
Representing those citizens is the Industrial Commiission, which consists of
three elected officials—the Governor, Attorney General and Agriculture
Commissioner. The Commission oversees the operations of the Bank of North
Dakota. The Legislature—elected by the citizens--hos passed laws that relate
specifically to the Bank In the area of confidentiality. Two of those provisions
in law are found in 6-08.1-02 (7) and in 6-09-35. In addition to state statutes
the Bank must also operate under the federal laws which relale to financial

institutions.

Background. Since the mid-80's the Industrial Commission had
operated under the policy of releasing the name of a borrower and the
amount of the financing (including letters of credit and guarcintees) at the
time a financing was gpproved. In additioin the Commission released the
name of a borrower and the amount of charge-offs and recoveries on

charged-off loans on dn annual basis.

In 2001 the Bank of North Dakota requested an Attorney General's
Oplnion regarding confidentiality to clarify the various coufidentiality state
laws and Attorney General opinions and the Gramm-Leach-Bliley Financial
Modernization Act of 1999 (GLB Act). On December 11, 2001 the Attorney
General released on opinion which stated in part:

Karlane K. Fine, Exacutive Director and Secretary
State Capitol, 14th Floor - 600 E Boulevard Ave Dept 406 - Blsmarck, ND 68505-0840
E-Mail: kfine@state.nd.us
Phone: (701} 328.3722 %AX: (701) 328-2820
*Your Gateway to North Dakota™; discavernd.com
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Testimony on House BIll 1104
Page 2
January 13, 2003

f\ In conclusion, the confidentiality requirements of the Indusirial Commission and BND
: regarding bank customer information are as follows:

IR 2

e

e The name of an agticullural or commerclal borrower and the amount of
financing provided to the borrower is open upon request to the Industrial
Commission under N.D.C.C. §§ 6-08.1-02(7) and 44-04-18, but only after the
loan s closed.

* The name of a consumer borrower as defined In the GLB Act and the
amount of financing provided to the bomower Is confidential pursuant to
N.D.C.C. § 6-09-35.

¢ All other bank customer Information Is confidential and may only be released
as allowed or required by law or In the narrow clrcumstances described in
this opinlon, including the following:

o The confidentiality exemptions and excepfions provided In N.D.C.C. §
6-09-35 and N.D.C.C. ch. 6-08.1, except for N.D.C.C. § 6-08,1-02,

o The Inherent exceplions to bank confidentiality represented In
subsections 1,2,3,4,5,6,8, 2 and 11 of N.D.C.C. § 6-08.1-02.

o e L s AR i A e S S S 2N

Based on that opinion the Industrial Commission changed its practices
and released the name of the borrower and the amount of the financing ot
the time the loan was closed (funded) rather than when the loan was
approved. Further the Commission released the total dollar amount of
charge-offs and recoveries on an annual basis but no longer released the
name of the borrower or the amount of the charged-off financing.

’D House Bill 1104 amends 6-08.1-02 {7) to allow for the release of the
name of the borrower and the amount of financing when the financing has
been gpproved. Since the Commission submitted this proposed legistation
the Commiission further discussed two aspects of this confidentiality question:

R P+ A e DM S A ity i SR 1

1. Should letters of credit and guarantees also be items that could be

released to the public; and
2. How to deal with charge-offs or loans that are uncollectable.

The Commission concluded that letters of credit and guarantees as it
relates to the confidentiality question should be treated in the same manner
as loans and be released at the time of approval.

The second item regarding charge-offs requires further discussion. The
language that is being proposed indicates that the name of the borrower
and the amount of the net charge-off or loan forgiveness will be at the point
in time that the Commission determines it is uncollectable.

o e = s £ it 0
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As | mentioned earlier the prior practice had been to release the name
of the borrower and the amount of the charged-off loan on an annual basis
when the loan was charged-off. This did not mean that the loan was
uncollectable.  The charging-off of a loan is an accounting entry that
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recognizes the Bank's potentigl Inabliity to collect the loan, [t Is an
adjustment to the Bank's overall financial statement and not a forgiveness of

the debt, Collection efforts may continue for a period of time while all
avenues of seeking repayment are pursued. In fact, even after the Bank has
made an accounting charge-off, the borrower is often still in business and the
borrower may be in the process of reorganizing its business or selling the
business to another party. Releasing the charge-off information before all of
that has taken place could be the death knell of that business by terminating
customer confidence in that business or scaring off potential buyers.

The Commission, In reviewing this question, determined that the release
of the name of the borrower and the amount of the loan when the loan is
charged-off may hinder the Bank's ability to obtain full repayment. However,
the Commission believes at the time a loan Is determined to be
uncollectable the name of the borrower and the net amount of the
uncollectable debt should no longer be confidential.

How would this work? Each year the Commission would release the
total dollar amount of charged off loans that is reflected in the Bank's

audited financial statement. At the same time the Commission would
receive from Bank management a listing of those loans that management
has determined to be uncollectable. The Commission would then discuss
those loans on that list with Bank management and then act on the list. The
names of the borrowers and the net amount of the loans that are
uncollectable would then be released to the public. | would point out that
the dollar amount of the chargeoffs reflected in the Bank's audited financial
statements could be higher than the tolal amount of the uncollectable

loans.

After the discussion of these two other Issues, the Commission directed

that the attached amendments be proposed to House Bill 1104,

The Industrial Commission Introduced this legisiation to seek the
Legislature's input on the policy question of what is the proper balance as it
relates to operating the Bank of North Dakota with the public's right to know.
The Commiission believes that what has been presented In this bill and the
suggested amendments Is the appropriate balance—the Bank of North
Dakota will be able to continue to function as this unique financial institution
that has a mission of encouraging agriculture, corr.merce and industry and
also meet the public's right to know what thelr state government is doing.

Thank you for your consideration of House Bill 1104 and the proposed
amenciments. Scott and | are available to respond to your questions.
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Attachment 1

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1104

Page 1, line 10, after “financing” insert “or security, Including a loan guarantee or a letter
of credit,”

Page 1, line 12, after “financing” insert “or secyrity”
Page 1, after line 13 insert the following:
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‘ Fifty-eighth 1
Leglslative Assembly 4

o North Dakota §

“ " Introduced by |

A BILL for an Act to amend and reenact subsection 7 of section 6-08.1-02 of the North
Dakota Century Code, relating to confidentiality of information in the Bank of North

AT TRy "

Dakota's possession.

SECTION 1. AMEMDMENT. Subsection 7 of section 6-08.1-02 of the North

1
2
3
4
5 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:
6
7
8 Dakota Century Code is amended and reenacted as follows:

9

7. The release by the industrial commission, in its capacity as the managing
(:ﬁ body of the Bank of North Dakota, of-either of the following: %
12 a. The name of any person who,—euhe‘r-d#eeﬂy—eﬂnd#eéﬂw has }
13 obtained approval for direct or indirect financing or security, |
14 including a loan gquarantee or a letter of credit, through the Bank of
156 North Dakota_primarily for purposes other than personal, family or
16 household purposes.
17 b. The amount of any financing_or security obtained-eitherdirestiy-or ,
18 indirectly—through—the—Bank—of—North—Daketa referenced _in |
!
19 subdivision a. 1
20 c. The_amount of any net charge-off or loan forgiveness associated i,
21 with the financing or securlty referenced in subdivision a that the ;
22 Industrial Commission determines is uncollectable. ;(
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BANK OF NORTH DAKOTA o

g MEMORANDUM
TO: industrial Commission members
FROM: Eric Hardmeyer, President
DATE: January 10, 2003
RE: House Bill 1104

As we discussed at the last Industrial Commission meeting, | do not plan to testify
on House Bill 1104 and its proposed amendment. However, it is Important to me
to identify three areas for the Legislature’s consideration.

1. Disclosure of Customer Information - As mentioned in Karlene Fine’s testimony,
the Gramm-Leach-Blilley (GLB} Act now restricts the release of consumer orientated
segments (student loans and residential real estate loans) of our loan portfolio from
disclosure as it relates to 6-08.1-02. However, other segments of our loan
portfolio including agricultural and commeicial borrowers are not subject to the GLB
Act and their information allowed under 6-08.1-02 can be disclosed. The
inconsistent method of treatment of customer information between these
borrowing groups has the potential to be confusing and difficult to explain to our

customers.

P
e et e

2. Business Effect - The effect of disclosure as it exists today and what is
proposed has and will continue to stymy some of the interest in using BND and its
programs. How much is difficult to quantify, but there is no question the Bank
loses some loan volume because of this disclosure.

3. Public Relations - Our mission at BND is to promote agriculture, commerce and

; industry in North Dakota, We do that by being the development bank; by fending

; money to farmers, entrepreneurs, and businesses and we hope that they create
new wealth and job opportunities. However, if they fail and BND loses money the
Industrial Commission will disclose that to the public., For some borrowers that
creates a signhificant disincentive to use BND programs. '

| understand the difference between being a private sector financial institution and
being the only state-owned bank in the country. There is a greater desire and
perhaps need for public scrutiny when using taxpayer funds that are deposited at
the Bank and used for its operations. Thank you for the opportunity to present
these points as this legislation is debated by the Legislature,

iy
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INDUSTRIAL COMMISSION OF NORTH DAKOTA

John Hoeven Wayne Stenehjem Roger Johnson
Governor Attorney General Commissioner of Agriculture

Testimony on Engrossed House Bill 1104
Senate Industry, Business and Labor Committee
Monday, February 17, 2003

Mr. Chalrman and members of the Senate Industry, Business and Labor
Committee my name is Karlene Fine, Executive Director and Secretary for the
Industrial Commission of North Dakota. | am appearing today on behalf of
the Commission to support Engrossed House Bill 1104, With me today Is Scott ﬁ
Miller, an Assistant Atlorney General who has done extensive work on the f‘
confidentiality Issue as it relates to the Bank of North Dakota.

House Bill 1104 deals with the confidentiality of Bank of North Dakota _
customer Information. As you are all aware, the Bank of North Dakota (Bank) |
is the only state-owned bank in the United States. This is a unique institution— )
operating as a bank that is owned by the cltizens of North Dakota.
Representing those citizens is the Industrial Commission, which consists of
three elected officials—the Governor, Attorney General and Agriculture
Commissioner. The Commission oversees the operations of the Bank of North
Dakota. The Legislature—elected hy the citizens--has passed laws that relate
speclfically to the Bank In the area of confidentiality. Two of those provisions
in law are found in 6-08.1-02 {7) and In 6-09-35. In addition to state statutes
the Bank must also operate under the federal laws which relate to financial

institutions.

Background, Since the mid-80's the Industrial Commission had
operated under the policy of releasing the name of a borrower and the
amount of the financing (including letters of credit and guarantees) at the
time a financing was approved. In addition the Commission released the
name of a borrower and the amount of charge-offs and recoveries on

charged-off loans on an annual basis.

In 2001 the Bank of North Dakota requested an Attorney General's
Opinion regarding confidentiality to clarify the various confidentiality state i
laws and Attorney General opinlons and ttie Gramm-teach-Bliley Financial
Modernization Act of 1999 (GLB Act). On December 11, 2001 the Attorney
General released an opinion which stated in part:

Karlene K, Fine, Executive Director and Secretary
State Capitol, 141h Floor - 600 E Boulevard Ave Dept 406 - Bismarck, ND 58505-0840
E-Mali: kfine@state,nd.us
Phone: (701) 328.3722 FAX: (701) 328.2820
*Your Gateway to Norith Dakota”; disgovemd,com
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Testimony on Engrossed House Bill 1104
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February 17, 2003

In conclusion, the confldentlality requirements of the Industrial Commission and BND
regarding bank customer Informatlon are as follows:

o The name of an agriculfural or commercial borrower and the amount of
financing provided to the borrower Is open upon request to the Industrial
Commisslon under N.D.C.C. §§ 4-08.1-02(7} and 44-04-18, but only after the
foan Is closed.

» The nome of a consumer borrower as defined in the GLB Act ond the
amount of financing provided to the borower Is confidential pursuant o
N.D.C.C. § 6-09-35.

o All other bank customer Information Is confidentlol and may only be released
as allowed or required by law or In the narrow clrcumsiances described in
this opinion, including the following:

o The confidentiality exemptions and exceptlons provided In N.D.C.C. §
6-09-35 and N.D.C.C. ch, é-08.1, except foi N.D.C.C. § 4-08.1-02.

o The inherent exceptlons to bank confidentiality represented in
subsections 1,2, 3,4, 5,6,8,9and 11 of N.D.C.C. § 6-0%.1-02.

Based on that oplnion the Industrial Commission changed its practices

and released the name of the borrowsr and the amount of the financing at
the time the loan was closed (funded) rather than when the loan was
gpproved. Further the Commission released the total dollar amount of
charge-offs and recoverles on an annual basis but no longer released the
name of the borrower or the amount of the charged-off financing.

House Bill 1104 amends 6-08.1-02 (7) and makes three specific changes
to the law:

1. Allows the release of the name of the borrower and the amount of
the financing when the financing has been approved.

2. Allows letters of credit and guarantees aos it relates to the
confidentiality question to be treated in the same manner as loans
and be released at the time of approval.

3. Allows the release of the name of the borrower and the amount of
the net charge-off or loan forgiveness at the point in time the

Commission determines it Is uncollectible.

This third change requires further discussion. As | mentioned earlier the
prior practice had been to release the name of the borrowcr and the
amount of the charged-off loan on an annual basis when the loan was
charged-off. This did not mean that the loan was uncollectible,  The
charging-off of a loan is an accouniting entry that recognizes the Bank's
potential inability to collect the loan. It Is an adjustment to the Bank's overall
financial statement and not a forgiveness of the debt. Collection efforts may
continue for a period of time while all avenues of seeking repayment are
pursued. In fact, even after the Bank has made an accounting charge-off,
the borrower Is often still in business and the borrower may be In the process
of reorganizing lts business or selling the business to another party. Releasing
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the charge-off information before all of that has taken place could be the
death knell of that business by terminating customer confidence in that

business or scaring off potential buyers.

The Commission, In reviewing this issue, determined that the release of
the name of the borrower and the amount of the loan when the foan is
charged-off may hinder the Bank's abllity to obtain full repayment, However,
the Commission belleves at the fime a loan is determined to be uncollectible
the name of the borrower and the net amount of the uncollectible debt

should no longer be confidential,

How would this work? Each year the Commission would release the
total dollar amount of charged off loans reflected in the Bank's avdited
financial statement. At the same time the Commission would receive from
Bank management a listing of those loans that management has determined
to be uncollectible. The Commission would then discuss those loans on that
list with Bank management and then act on the list. The names of the
borrowers and the net amount of the loans that are uncollectible would then
be released to the public. | would point out that the dollar amount of the
chargeoffs reflected in the Bank's audited financial statements could be

N higher than the total amount of the uncollectible loans.

—’ The Industrial Commission introduced this legisiation to seek the

Legisiature's input on the policy question of what is the proper balance as it
relates to operating the Bank of North Dakota with the public's right to know.,
The Commission believes that what has been presented in this engrossed bl
is the appropriate balance—the Bank of North Dakota will be able to
continue o function as this unique financial institution that has a mission of
encouraging agricutture, commerce and industry and also meet the public's

right to know what their state government is doing.

Thank you for your consideration of Engrossed House Blll 1104,  Scott
and | are avallable to respond to your questions.
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BANK OF NORTH DAKOTA

MEMORANDUM

TO: Industrial Commission members
FROM: Eric Hardmeyer, President
DATE: January 10, 2003

RE: House Bill 1104

As we discussed at the last Industrial Commission meeting, | do not plan to testify
on House Bill 1104 and Its proposed amendment. However, it Is important to me

to identify three areas for the Legislature’'s consideration.

1. Disclosure of Customer Information - As mentioned in Karlene Fine’s testimony,
the Gramm-Leach-Blilley (GLB} Act now restricts the release of consumer orientated
segments (student loans and residentlal real estate loans) of our loan portfolio from
disclosure as it relates to 6-08.1-02. However, other segments of our loan
portfolio including agricultural and commercial borrowers are not subject to the GLB
Act and their information allowed under 6-08.1-02 can be disclosed. The
inconsistent method of treatment of customer Information between these
borrowing groups has the potential to be confusing and difficult to explain to our

customers.

2. Business Effect - The effect of disclosure as it exists today and what is
proposed has and will continue to stymy some of the interest in using BND and its
programs. How much is difficult to quantify, but there is no question the Bank
loses some loan volume because of this disclosure.

3. Public Relations - Our mission at BND is to promote agriculture, commerce and
industry in North Dakota. We do that by being the development bank; by lending
money to farmers, entreprensurs, and businesses and we hope that they create
new wealth and job opportunities. However, if they fail and BND loses money the
Industrial Commission will disclose that to the public. For some borrowers that
creates a significant disincentive to use BND programs.

I understand the difference between being a private sector financial institution and
being the only state-owned bank in the country. There is a greater desire and
perhaps need for public scrutiny when using taxpayer funds that are deposited at
the Bank and used for its operations. Thank you for the opportunity to present
these points as this legislation is debated by the Legislature.
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