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2003 HOUSE STANDING COMMmEE MINUTES 

BILURESOLUTION NO, 1104 

House Industry, Business and Labor Committee 

· □ Conference Committee 

Hearing Date 1-13-03 

T Nt1mber Side A SideB Meter# 
1 X 2 839-3860 

Minutes: ,CHAIR KEISER: ~ned hearing on HB 1104. 

KARLENE FINE (lndu1trlal Commllslon): (see attached testimony) 

CHAIR KEISER: Will the disclosure only occur when the board approves a write-off for a 

specific transaction? 

FINE: Approve a total list of charge-off'. If the loan is uncoltectible (loan by loan), at that point 

they would release the name of the borrower 

JACK McDONALD (NDNA, NDBA): (See attached testimony) 

Can you draft it to be more flexible? 

CHAIR KEISER: Closed hearing on HB 1104 (3743) 

ACTION: 

Repretentadve Froseth moved to adopt the amer1dment. Seconded by Rep. Severson. No 

discussion. Amendment is adopted by voice vote. Rep. Klein moved "do pass •• amended" 

1
~ Seconded by Rep. Tieman. No disc:ussion, Puled Rep. Nottestld will e1rry the bill. 
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IIOUSI AMENDMENTS TO HOUSE BILL NO.1104 IIL 1-17-03 ;1 

Page 1, llne 1 o, after 'ffnanclng' I rt , I oredtt. • nse PI agrlty, Including a b2ID QLIBIBntee or a lllllr QI ~ 
Page 1, Hne 13, alter •eal•te" Insert •or security" 

Page 1, after llne 13, Insert: 

•g,_ Ibo amount of any n~ wrll mu 1 . =:=~~=~l#u=t' 
Renumber accordlngty 
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House 

Dato: I /t':$ / 0~ 
Roll can Vote #: l 

2003 HOUSE ST ANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. \ \ O~ 

Industry, Business & Labor 

D Check here for Conference Committee 

Committee 

Legislative Council Amendment Number ftW~ o~~~ l 
ActionTaken J)o ~I' Wf-\1.,,-...~-
Motion Made By · ~ Seconded By • I j PM!!\Q k'.\. 

Reoresentatlves Yes No Representatives Vt1 No 
Chairman Keiser V Rep.Boe ""' ·-Ren.Severson, Vice-Chair ..... Ren.Ekstrom V 

ReD.Dosch V Rep.Thorpe V ,I 

Rea,. Frosetb Rea,. Zaiser "-""' 
Rep. Johnson ✓ 

Ren.Kasoet ✓ 

Ren. KJela V 

Ren. Nottlestad ✓ 
Reo. Ruby J 

Rep.Tieman ✓ 

Total (Yes) I (-{ No ~ ---.:...--\-\_,_____ ---,LLS!__ ___________ _ 

.d Absent 

Floor Assignment 

Jf the vote is on an amendment, briefly indicate intent: 

Tht 11fcrotraphlc lllllff on thl• f lllll •r• aeeuret• reproductions of recordl dtllwrtd to Modern lnforwtton sytteN for •fcrof U111tno Ind 
...... f ttllld ,n th• rttul•r courH of buetneH. Th• phototr•~hto prOCHI MNtl 1tendlrdl of the AMtrf Ctn N1ttonel ltani:Mrdl lnttHutt 
(MIit) for 1rchtY1l Mlcrofll111. NOllCEt If tht flllllld , .... M¥)Yt ,. ltt• leetblt thtn thtl Mottet, tt ,. dut to tht queltty 'IJf tht 
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REPORT OF STANDING COMM~ma (410) 
January 20, 2003 12:22 p.m. 

Module No: HR•10-0781 
Clrrter: Nottatad 

lnM1rt LC: 38195,0101 Tltl1: ,02~0 

REPORT OF STANDING COMMlfflE 
HI 1104: lnduatrv, lualneu and Labor Committee (Rtp. Kelur, Chairman) 

recommtnda AIIINDMIN18 AS FOLLOWS and when so amended, recommends 
DO PASS (1• YEAS, 0 NAYS, 0 ,\BSENT AND NOT VOTING), HD 1104 was placed 
on the Sixth order on the calendar. 

Page 1, Hne 1 o, after "flnanclngtt Insert •or security. Including a loan guarantne or a letter of 
credtt," 

Page 1, Hne 13, after "Daheta11 Insert "or aecurtty• 

Page 1, after line 13, Insert: 

·~ Ib• amount of any net writeoff or loan torgtvtneu wgcfated wftb 
lb• ftnlQclng or HPYdlY cer•etnctd !o subdMalon a which tht 
Industrial comrolaatoo detenn1011 11 uncollMQtlbft." 

Renumber accordngly 

(2) DESK. (3) COMM Page No. 1 HR•10•0781 
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_200~ tl!NATE INl)USTRY, BUSI.NESS AND LABOR 

HB 1104 

Tht 111fcrogr1phtc ftnaCIH on thts ff l111 are accurate repr·c..duett ona o1 recorda del fvor·ed to Modern Information systems for mtcrof I lmtno arid 
were fflmed fn the reoutar course of buslnes~. The photographic process meet& ttal'lrl•rds of the Atner•fcan National Stendard, Institute 
(ANSt) for 1rchi~al microfilm, NOTICt1 If the filmed fmage ab.<,ve Is leas legfbl, than this Notice, It is due to the quality of the 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILI/RESOLUTION NO, 1104 

Senate Industry, Business and Labor Committee 

□ Conference Committee 

Hearing Date 02-17-03 

T Number Side A SideB 
1 xxxx 

Committee Cleric Si 

Meter# 
0 

Minutes:Chainnan Mutch opened the hearing (~n HB 1104. All Senators were present. HB 1104 

relates to confidentiality of infonnation in the 13ank ofNorth Dakota's possession. 

Testimony in support of BB 1104 

Karlene Fine, Executive Director and Secreuu-y for the Industrial Commission of North Dakota. 

See attached testimony. 

Senator Every:What do you mean by "release to the public"? 

Karlene: After a loan is declared uncollectible and charged off, we turn the infonnation in to the 

press. 

Senator Mutch:What was wrong with the law tht, way it was? 

Karlene: We were releasing that infonnation and the Attorney General's office infonned us that 

we couldn't do that. 

Senator Heltkamp:How long of a time period do you allow before you give this infonnation to 

the press? 

··· - -· --- i eel to-~rn 1nfort111tlon S)'ltet?W for 111lcroffl111lnt and 
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Pase2 
Senate Industry, Business and Labor Committee 
Bill/Resolution Nwnber l 104 
Hearing Date 02-17-03 

Karlene, There is a committee that views each account case by case. 

There w11 no opposition. 

Bearing cloHCl. 

Senator Etpeaanl moved • DO PASS. Senator Klein 1econded. 

Carrier: Senator E1peprd 

Tht Mfcrool"at,hfc fMltff on thtt ftlM •r• 1ccur1te rtproductfon1 of rtcorda dttfwrtd ttJ Modern tnfort111tfon S}'ltMII for Mfcroftl•tno and 
wer& fflMtd ft, tht rttUlar cour11 of butfntta. Tht ~otoor..,,c proct11 ... t, atnlerdt of tht AMtrfctn N1tf onel ttandlrde lnetftut• 
(AMII) for 1rchf~1, MfcrofftlA, U01lC!I If tht fflMd ..... ~ ,. lfft lttlblt thin thll Notice, ft,. dut to tht qutlfty of tht -t btl111 fllNd, ~~ ~I /I ~cl 
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Roll Call Vote #: \ 

2003 SENATE ST ANDING COMMITTEE ROLL CALL VOTES 
Senate BILL/RESOLUTION NO, I I Df 
D Check here for Conference Committee 

Legislative Council Amendment Number 

ActionTaken 1:::o t?a,s:5 
Motion Made By ~QPd Seconded By ~ 

Senaton Yet No 
Scn.Jerrv Klein. Vico Chairman )(, 

Sen.Kum Krebsbach ).L 

Sen. Dave Nethin1 X, 
Sen. Joel Heitkanm K 
Sen.Mike Every X. 
Sen. Duane E-._ . >< .. 
Sen. Duane Mutch.Chairman >< 

Total 

Absent 

(Yes) __ :]_,L_ ___ No Q 

Floor Assignment 

Jftbe vote is on an amendmentt briefly indicate intent: 

Senaton 

Committee 

Yea No 

I(· I ) 

I 

L 
Th• Mfcroorls,ttlc IIMDff on thl• ftl111 airt 1ccur1t1 reprcdlictlont of records deltwred to Modern lnfol'ftlltlon svateM for 111tcroftlmtno Ind 
wer• 1tl!Md In tht re•n•r courae of bullnet•• 'lht phot09r,pt,tc procH1 Mtets 1tendardt of the AMtrlcen N•tl~l ltandlrdl l.,.tltutt 
(Mill) for 1rchtv1l MlcrofllM, NOTICSt tf tht fllNd hMP ll\OVe I• lttl letlblt than thl1 Notice, It I• due to tht quelltV of tht 
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Rl!PORT OF STANDING COMMrTI'II! (410) 
February 29, 2(,os 1 :IO p,m, Module No: SR-34-SIN 

Carrier: llpega,d 
lnNl't LC: • ntle: • 

, RIPORT OP STANDING COMMrrTU 
HI 1104, M enoroe11d: lnduatty, Bueln-t,a and Labor Commt1tN (len. Mutoh 

Chall'fflln) recommends DO PASS (7 YEAS, 0 NA vs. o ABSENT AND NOT 
VOTING). Engrossed HB 1104 was pfaced on the Fourteenth order on the calendar. 

(2) DESK, (3) COMM Page No. 1 

Tht 111fcrotr•fc fNttt on thf• ftl111 art accur•t• r,productton& of recordt del fvtrtd to Modern lnfoNNtf6n Syttel'III for •fcrofll•fno and 
NtN fflMd fn th• l'ttUllr cour•• of butfnttl. Th• photo,raphfc prOCttl MHtl ittandal'de of th• Mtrfcen Natfonel ltlN'dlrdl ll"lltftutt 
(AMII) for 1rchtY1l MforofflM. NOTIC£t tf the fflMd ... ,. ~ f• lHI lttfblt than thf• Notfce, ft 1• dUt to tht qualfty o1 tht 
doet.atnt btfnt fHMd, ~ ~ ~ 1 . ~~~ ~,~ ~ ll)/4,/1),~ ◄ 
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HOUSE INDUSTRY, BUSINESS & LABOR COMMITTEE 
,;) 

·'.r' 
,;, 

/: HB 1104 J 
~· ',~ 

i 

f 
f., REPRESENTATIVE KEISER AND COMMITTEE Mt=:MBERS: t 
l:: 

', 

My name Is Jack McDonald. I am appearing today on behalf of the North Dakota J: 

ii 
,, 

Newspaper Association and the North Dakota Broadoasters Association. We strongly 

support HB 1104 and the proposed amendments. 
I 

This blll will provide the public with necessary information about the loans of the ~ 

l Bank of North Dakota without vlolatfrig any confidential Information p~vided by the \1 
'i 

Bank's customers. We think it Is Important from a public policy standpoint that the public 

have some Information about the outcome of loan policies and decisions made by the ~ 
I 

11 

Bank of North Dakota. l 
~ 
i 

If the Industrial Commission makes a policy decision, for exampfe, to support a :I 
certain type of economic development activity, then there should be some accountabllity f. 

,-} 

' ' 1 

0 
as to the result of that decision. The money shouk.fn't Just go Into some type of bfack 

J hole, never to be heard from again. ' 

1 The proposed amendments strengthen the bill and we support those as welt. 

If you have any questions. I'd be glad to try and answer them. Thank you for your j 
) 

time and consideration. I 
r 

I 
' I 
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INDUSTRIAL COMMISSION OF NORTH DAKOTA 
.John Hoev,n 
Governor 

Wayne St•net,Jem 
Attorney General 

AogtrJohnlon 
Commissioner of Agrlcultura 

Testimony on House BIii 1104 
Industry, Business and Labor Committee 

Monday, January 13, 2003 

Mr. Chairman and members of the Industry, Business and Labor 
Committee my name Is Karlene Fine, Executive Director and Secretary for the 
Industrial Commission of North Dakota. I am appearing today on behalf of 
the Commission to support House Bill 1104 and to offer addltlonal 
amendments to the bill. With me today Is Scott MIiter, an Assistant Attorney 
General who has done extensive work on the confldentlallty Issue as It relates 
to the Bank of North Dakota. 

0 

House BIii 1104 deals with the confidentiality of Bank of North Dakota 
customer Information. As you ore all aware, the Bank of North Dakota (Bank) 
ts the only state-owned bank In the United States. This Is a unique Institution-
operating as a bank that Is owned by the citizens of North Dakota. 
Representing those citizens Is the Industrial Commission, which consists of 
three elected officials-the Governor, Attorney General and Agriculture 
Commissioner. The Commission oversees the operations of the Bank of North 
Dakota. The Legislature-elected by the cltlzens•~hos pa~sed laws that relate 
specifically to the Bank In the area of confidentlallty, Two of those provisions 
In law ore found in 6-08.1-02 (7) and In 6-09-35. In addition to state statutes 
the Bank must also operate under the federal laws which rela1e to financial 
Institutions. 

I 
t 

L 

8qckground, Since the mld-801s the Industrial Commission had 
operated under the policy of releaslng the name of a borrower and the 
amount of the financing (Including letters of credit and guarantees) at the 
time a financing was approved. In addition the Commission released the 
name of a borrower and the amount of charge-offs and recoveries on 
charged-off loans on an annual basis. 

In 2001 the Bank of North Dakota requested an Attorney General's 
Opinion regarding confidentiality to clarify the various co, .fldentlality state 
laws and Attorney General opinions and the Gramm-Leach-BIiiey Flnanclal 
Modernization Act of 1999 (GLB Act), On December 1 L 2001 the Attorney 
General released an opinion which stated in part: 

Karlene I(, Fine, E>eeoutlve Director «ind Secretary 
State Capltol, 14th Flo()r • 600 E Boulevard Ave Dept 406 • Blamarck, ND 68505·0840 

E•Mall: kflne@atate,nd,ua 
Phone: 170U 328-3722 MX: 1100 328,2820 

#Vour Gateway to North Dakota•·: dlaoov19rnd.oom 
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T estlmony on House BIii \ l 04 
Page2 
January 13, 2003 

I~ In conclusion, the confldentlollty requirements of the Indus lrial Commission and BND 
regarding bank customer Information are as follows: 

• The name of an agricultural or commercial borrower and the amount of 
flnanclng provided to the borrower Is open upon request to the Industrial 
Commission under N,D,C,C. §§ 6-08.1-0~(7) and 44·04-18, but only ofter the 
loan Is closed. 

• The name of a consumer borrower as defined In the GLB Act and the 
amount of flnonclng provided to the borrower Is confldentlol pursuant to 
N,D,C,C. § 6-09-35. 

• AU other bank cu.~tomer Inf ormatlon Is conflden~al and may only be released 
as allowed or required by law or In the narrow circumstances described In 
this oplnlon1 Including the following: 

0 The confldentlallty exemptions and exceptions provided In N.0,C.C. § 
6-09-35 and N.D,C.C, ch, 6-08.1, except for N.D,C,C. § 6-08.1-02, 

0 The Inherent exceµttons to bank confldenttallty represented In 
subsections 1, 2, 3- 4, 5, 6, 8, 9 and 11 of N.D.C.C. § 6-08.1-02. 

Based on that opinion the Industrial Commission changed Its practices 
and released the name of the borrower and the amount of the financing at 
the time the loan was closed (funded) rather than when the loan was 
g0QrQV~Q. Further the Commission released the total dollar amount of 
charge-offs and recoveries on an annual basis but no longer released the 

C) 
name of the borrower or the amount of the charged-off financing. 

House Bill 1104 amends 6-08.1-02 (7) to allow for the release of the 
name. of the borrower and the amount of financing when the financing has 
been approved. Since the Commission submitted this proposed legislation 
the Commission further discussed two aspects of this confidentiality question: 

1. Should letters of credit and guarantees also be Items that could be 
released to the publlc; and 

2. How to deal with charge-offs or loans that ore uncollectable. 

The Commission concluded that letters of credit and guarantees as It 
relates to tha confldentlallty question should be treated In the same manner 
as loans and be released at the time of approval. 

The second Item regarding charge~offs requires further discussion. Th'9 
language that Is being proposed Indicates that the name of the borrower 
and the amount of the net charge-off or loan forgiveness will be at the point 
In time that the Commission determines It is uncollectoble. 

As I mentioned earlier the prior practice had been to release the name 
of the borrower and the amount of the charged-off loan on an annual basis 
when the loan was charged-off, This did not mean that the loan was 

' uncollectable. The charging-off of a loan Is an accounting entry that '. 
' _ _,. / 

--- rdl del t 6d t -·~rn lnfotwt1on syateflll for Mf croff h11tno tnd 
Tht ■lorotr,llt'hfo fllll9ff on thl• ftlM •r• eceur1te teproducttont of reco t1V:~.,.orde of the Anltrfctn Nat ton.ti lt.,.rdl lnttttutt 
Wtrt fthMd fn tht reoul1r count of bultMtf ••h Tfht•l!!'Jt,o0r1t1Ph.ZJ:°f:•~:."ltt1blt than thl• Notice, tt f• due to tht qualttv of tht 
(MIi, , •• •rehlval ,otorolllM, NQTICII • , • - ~ l I. 
-bolNfllMd, ~414 _3:,1 6'.. * It) ::Jtb ~~ 1C ~, D1t• 

$i,itorlsgn1tur1 • r . 

1 ,, 
. .\,' 
\I I 

' ! 
'i 
•I 

' ·l 
i 
:I 

l 
,1 
1£ 

I 
' ·t 
t: 
I 

I 

~ 
'1 
;~ 

1 
l 
'• ,: 

;1 
! 

.J 

J 



r 

I 
I 
I 

I 

L 

·••, 

' 1 

i 

. ..J 

Testimony on House B1111104 
Page3 
January 13, 2003 

recognizes the Bank's potentlgl Inability to collect the loan. It Is an 
adjustment to the Bank's overall financial statement and not a forgiveness of 
the debt, Collection efforts may continue for a period of time while all 
avenues of seeking repayment are pursued, In fact, even after the Bank has 
made an accounting charge .. off, the borrower Is often still In business and the 
borrower may be In the process of reorganizing Its business or selling the 
business to another party. Releasing the charge-off Information before all of 
that has taken place could be the death knell of that business by terminating 
customer confidence In that business or scaring off potential buyers. 

The Commission, In reviewing this question, determined that the release 
of the name of the borrower and the amount of the loan when the loan Is 
charged-off may hinder the Bank's ability to obtain full repayment. However, 
the Commission believes at the time a loan Is determined to be 
uncollectable the name of the borrower and the net amount of the 
uncollectable debt should no longer be confidential. 

How would this work? Each year the Commission would release the 
total dollar amount of charged off loans that Is reflected In the Bank's 
audited financial statement, At the same time the Commission would 
receive from Bank management a listing of those loons that management 
has determined to be uncollectable. The Commission would then discuss 
those loans on that list with Bank management and then act on the list. The 
names of the borrowers and the net amount of the loans that are 
uncollectable would then be released to the public. I would point out that 
the dollar amount of the chorgeoffs reflected Jn the Bank's audited flnanclal 
statemer1ts could be higher than the to1al amount of the uncollectable 
loans. 

After the discussion of these two other Issues, the Commission directed 
that the attached amendments be proposed to House Bill 1104. 

The Industrial Commission Introduced this legislation to seek the 
Legislature 1s Input on the policy question of what Is the proper balance as It 
relates to operating the Bank of North Dakota with the public's right to know. 
The Commission believes that what has been presented In this bill and the 
suggested amendments Is the appropriate balance-the Bank of North 
Dakota will be able to continue to function as this unique flnancial Institution 
that has a mission of encouraging agriculture, corr,merce and Industry and 
also meet the publlc 1s right to know what their state government is doing. 

Thank you for your consideration of House Bill 1104 and the proposed 
amendments. Scott and I are available to respond to your questions. 
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Attachment 1 

PROPOSED AMENDMENTS TO HOUSE BILL NO, 1104 

Page 1 , llne 10. after "financing• insert 11or 1ecudlY, Including a loan guarantee or a letter 
of credtt,· 

Page 1, llne 12, after ilnanolng .. Insert "gr aecurfb'11 

Page 1, after fine 13 Insert the following: 

The amount of any net charge-off or loan forgiveness associated 

wttb the financing or •tcUdtY referenced In subdivision a that the 

f Qdustrtat Comm1u1o0 determlnea Is uncoU,mable, • 

TIit •fcrooraphfc fNtff on thf • ffl• are accurate reproductton. of recorctt- dtttvered to Modern lnfo,...tfon lyat-. for 111,croftl111fn, end 
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(MSr) for 1rohfvtl MfcrofflM, NOTJCEI If thl ftlMd 1 .... ~ ft let• leatblt than thfl Mottet, ft ft M to th• quettty of ttt. 
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Attachment 2 

Fifty-eighth 
Leglalatlve Assembly 
of North Dakota 

Introduced by 

A BILL for an Act to amend and reenact subsection 7 of section 6-08.1-02 of the North 

Dakota Century Code, relating to confldentlallty of lnformatlor, In the Bank of North 

Dakota's possession. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBL V OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 7 of section 6-08.1-02 of the North 

Dakota Century Code Is amended and reenacted as follows: 

7. The release by the Industrial commission, In Its capacity as the managing 

body of the Bank of North Dakota, 9f eltheF of the following: 

a. The name of any person who, either dlr:eetly or IAdlreally, has 

obtained approval for direct or Indirect financing or securitv, 

Including a loan guarantee or a letter of credit, through the Bank of 

North Dakota primarily for purposes other than personal, famUy or 

household purposes. 

b. The amount of any financing or security 8btalned either dlteeGUy m: 

lndlFeotly thr-ol:lgh the Sank of North Dak8ta reterenced In 

subdivision a. 

The amount of any net charge-off or loan forgiveness associate<! 

with the financing or security referenced ln subdivision a that the 

Industrial Commission determines Is uncollectable. 

Page No. 1 
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BND 

TO: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Industrial Commission members 

Eric Hardmeyer, President 

January 10, 2003 

House BHI 1104 

Attachment 3 

As we discussed at the last Industrial Commission meeting, I do not plan to testify 
on House BUI 1104 and Its proposed amendment. However, It is Important to me 
to Identify three areas for the Legislature's consideration. 

1. Dlsolosure of Customer Information - As mentioned In Karlene Fine's testimony, 
the Gramm-Leach-Blllley (GLB) Aot now restricts the release of consumer orientated 
segments (student loans and residential real estate loans) of our loan portfolio from 
disclosure as it relates to 6-08.1-02. However, other segments of our loan 
portfolio including agricultural and oomme1·olal borrowers ar~ not subject to the GLB 
Act and their information allowed under 6-08.1-02 can be dlsolosed, The 
inconsistent method of treatment of customer Information between these 
borrowing groups has the potential to be confusing and dlff lo ult to explain to our 
customers. 

2, Business Eff eot • The effect of disclosure as ft exists today and what is 
proposed has and will continue to stymy some of the interest in using BND and its 
programs. How much is difficult to quantify, but there is uo question the Bank 
loses some loan volume because of this disclosure. 

3. Public Relations - Our mission at BND ls to promote agriculture, commerce and 
industrv in North Oakot~, We do that by being the development bank; by lending 
money to farmers, entrepreneurs, and businesses and we hope that they create 
new wealth and job opportunities. However, if they fail and BND loses money the 
Industrial Commission will disclose that to the ·publlo, For some borrowers that 
creates a significant disincentive to use BND programs. 

I understand the difference between being a private sector financial Institution and 
being the onfy state-owned bank in the country. There is a greater desire and 
perhaps need for public scrutiny when using taxpayer funds that are deposited at 
the Bank and used for its operations, Thank you for the opportunity to present 
these points as this legislation Is debated by the Legislature. 

700 EAST MAfN AVGNU8, P,0, BOX 5509 BISMARCK, NORTIJ DAKOTA 58506•G509 
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INDUSTRIAL COMMISSION OF NORTH DAKOTA 
John Hotv•n 
Governor 

Wayne Stenehjem 
Attorney General 

Roger Johnson 
Commissioner of Agriculture 

Testimony on Engrossed House B1111104 
Senate Industry, Business and Labor Committee 

Monday, February 17, 2003 

Mr. Chalrrnan and members of the Senate Industry, Business and Labor 
Committee my name Is Karlene Fine, Executive Director and Secretary for the 
Industrial Commission of North Dakota. I am appearing today on behalf of 
the Commission to support Engrossed House Bill 1104. With me today Is Scott 
MIiier, an Assistant Attorney General who has done extensive work on the 
confldentlallty Issue as It relates to the Bank of North Dakota. 

House BIii 1104 deals with the confidentiality of Bank of North Dakofd 
customer Information. As you are all aware, the Bank of North Dakota (Bank) 
Is the only state-owned bank In the United States. This Is a unique Institution
operating as a bank that ts owned by the citizens of North Dakota. 
Representing those citizens ls the Industrial Commission, which consists of 
three elected officials-the Governor, Attorney General and Agriculture 
Commissioner. The Commission oversees the operations of the Bank of North 
Dakota. The legislature-elected hy the cltlzens--has passed laws that relate 
speclflcally to the Bank Jn the area of confidentiality. Two of those provisions 
In law are found In 6-08.1-02 (7) and In 6-09-35. ln addition to state statutes 
the Bank must also operate under the federal laws which relate to financial 
Institutions. 

Background, Since the mld-80 1s the Industrial Commission had 
operated under the policy of releasing the name of a borrower and the 
amount of the financing (including letters of credit and guarantees) at the 
time a financing was approveg. In addition the Commission released the 
name of a borrower and the amount of charge-offs and recoveries on 
charged-off loans on an annual basis. 

In 2001 the Bank of North DakotCl requested an Attorney General's 
Opinion regarding confidentlallty to clarify the various confldentlallty state 
lows and Attorney General opinions and f'he Gramm-teach-Bliley Financial 
Modernization Act of 1999 (GLB Act). On December 1 L 2001 the Attorney 
General released an opfnlon which stated fn part: 

l<arl•ne K, Flnt, Executive Olr•ctor and Sectetary 
State Capltol, 14th Floor • 800 E Boulevard Ave Otpt 406 • Bl•Merck, ND 58505-0840 

E•Malh kflne@st1te,nd.u1 
Phone: 1'701) 328,3722 FA><: f7011 328•2820 

"\'our Gatewav to North Oakota": dl,.lt<!Y~ro~Mmn 

· ·- ··•· -- f !'di del f td to ~rn lnforNtf on 8Vtttfflt for 11fcrof f l111fnt end 
Tht •fcrogrlt,hfc f•tH on thf I f I l111 •r• accurate reproductfOM o rtco wr ancbrdl of th• AMrfctn N1ttonel Sttndlrde lnet1tutt 
wert f UMtd tn th• rt9Ul1r courH of bulfntt1f 't'h Tfhttl!ftt°:11t.\:,:1:-r:lt:.r~lt thtn thtt Motl ct, tt f I due to the ~tftV of tht 
(AMII) for 1rdltv1l 111fcrof llM, 'NOTICEt • 4i 1 /4 
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In conclusion, the confldentlollty requirements of the Industrial Commission and BND 
regarding bank customer Information are as follows: 

• The name of an agrlcultural or comr-nerclal borrower and the amount of 
financing provided to the borrower Is open upon request to the Industrial 
Commission under N.D.C.C, §§ 6-08.1-02(7} and 44-04-18, but only after the 
loan Is closed. 

• The name of a conslimer borrower as defined In the GLB Act ond the 
amount of financing provided to the borrowar Is confidential pursuant to 
N.o.c.c. § 6-09~35. 

• All other bank customer Information Is confidential and may only be released 
as allowed or required by law or In the narrow circumstances described In 
this opinion, Including the following: 

o The confldenflallty exemptions and exceptions provided In N.0.C.C, § 
6-09~35 and N.D.C.C, ch. 6-08.1, except to, N.o.c.c. § 6-08.1-02. 

o The Inherent exceptions to bank confidentiality represented In 
subsections 1, 2, 3, 4, 5, 6, 8, 9 and 11 of N.D.C.C. § 6~0ll. 1-02, 

Based on that opinion the Industrial Commf sslon changed Its practices · 
and released the name of the borrower and the amount of the financing at 
the time the loan was closed (funded) rather than when the loan was 
approved. Further th~ Commission releast)d the total dollar amount of 
charge-offs and recoverres on an annual basis but no longer released the 
name of the borrower or the amount of the charged-off financing. 

House Bill 1104 amends 6-08.1-02 (7) and makes three specific changes 
to the law: 

1. Allows the release of the name of the borrower and the amount of 
the ffnandng when the financing has been approved. 

2. Allows letters of credit and guarantees as It relates to the 
confidentiality question to be treated In the same manner as loons 
and be released at the time of approval. 

3. Allows the release of the name of the borrower and the amount of 
the net charge-off or loan forgiveness at the pofnt In time the 
Commission determines It ls uncollectible. 

This third change requires further discussion. As I mentioned earlier the 
prior practice :,ad been to release the name of the borrowor and the 
amount of the charged-off loan on an annual basis when the loan was 
charged-off. This did not mean that the loan was uncollectlble. The 
charging-off of a loan is an accounting entry that recognizes the Bank's 
potential lnablllty to collect the loan. It Is an adjustment to the Bank's overall 
financial statement and not a forgiveness of the debt. Collection efforts may 
continue for a period of time while all avenues of seeking repayment are 
pursued. In fact, even after the Bank has made an accounting charge-off, 
the borrower Is often still in business and the borrower may be In the process 
of reorganlzlr1g Its business or selling the business to another party. Releasing 

'tht Mfcrotr•P.hfC t111gK on thf • ff l111 art 1ecur1te reproductfone of recordt del fwrtd to Modtrn lnforNtfon syatttllll for 11fcroftt111fno Ind 
were fllMd fn tht rttUl•r courH of butfnttt. Th• photo,r.,tc proctH MMU atandardt of the AMtrfcan Nttfonel ltlndtrdl Jnetttutt 
(AMII) fo~ 1rohfv1l 111lcrofllM. NO'tJCE1 If th• ftllllld , ..... ~ ft lttt letfblt than thft Notice, ft fl dut to tht qu,lftv of tht 

doeuMnt btfng fflllld. I ~ /) ~ 1 
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the charge-off Information before all of that has taken place could be the 
death knell of that business by terminating customer confidence In that 
business or scaring off potential buyers. 

The Commission, In reviewing this Issue, determined that the release of 
the name of the borrower and the amount of the loan when the toan fs 
charged-off may hinder the Bank's ablUty to obtain full repayment. However, 
the Commission believes at the time a loan Is determined to be uncolfectlble 
the name of the borrower and the net amount of the uncollectlble debt 
should no longer be confldentlal. 

How would #his work? Each year the Commission would release the 
total dollar amount of charged off loans reflected In the Bank's audited 
flnanclal statement. At the same time the Commission would receive from 
Bank management a llstlng of those loans that management has determined 
to be uncollectlble. The Commission would then discuss those loans on that 
11st with Bank management and then act on the list, The names of the 
borrowers and the net amount of the loans that ore uncollectlble would then 
be released to the public. I would point out that the dollar amount of the 
chargeoffs reflected In the Bank's audited financial statements could be 
hf gher than the total amount of the uncollectlble loans. 

The Industrial Commission Introduced this leglslatlon to seek the 
Legislature's Input on the policy question of what Is the proper balance as It 
relates to operating the Bank of North Dakota with the public's right to know. 
The Commission believes that what has been presented In this engrossed blU 
Is the appropriate balance-the Bank of North Dakota will be able to 
continue to function as this unique flnandal Institution that has a mission of 
encouraging agriculture, commerce and Industry and also meet the public's 
right to know what their state government Is doing. 

Thank you for your consideration of Engrossed House BIii 1104. Scott 
and I are available to respond to your questions. 

Yht Mfcrotrlt'hfc flllltff on thf1 ffl111 art accur1t1 raprowctfont of recordl dtlfvertd to Modern lnfot"lllltfon Sya,it• for 11fcroff hdnt and 
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BANK OF N()RTH DAKOTA 
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TO: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Industrial Commission members 

Eric Hardmeyer, President 

January 10, 2003 

House Bill 1104 

As we discussed at the last Industrial Commission meeting, I do not plan to testify 
on House BIii 1104 and Its proposed amendment. However, It Is Important to me 
to Identify three areas for the Legislature's consideration. 

1. Dlsolosure of Customer lnformauon - As mentloned In Karlene Fine's testimony, 
the Gramm-Leach-Blilley (GLB) Act now restricts the release of consumer orientated 
segments (student loans and residential real estate loans) of our loan portfolio from 
disclosure as ft relates to a .. oa.1-02. However, other segments of our loan 
portfolio Including agrlcultural and commercial borrowers are not subject to the GLB 
Act and their Information allowed under 6-08.1 ·02 can be disclosed. The 
lnoonslstent method of treatment of customer Information between these 
borrowing groups has the potential to be confusing and difficult to explain to our 
customers. 

2. Business Effect• The effect of disclosure as It exists today and what is 
proposed has and wilt continue to stymy some of the Interest In using BND and Its 
programs. How much is difficult to quantify, but there is no question the Bank 
loses some loan volume because of this disclosure. 

3, Public Relations • Our mission at BND is to promote agriculture, commEirce and 
industry in North Dakota. We do that by being the development bank; by lending 
money to farmers, entrepreneurs, and businesses and we hope that they create 
new wealth and Job opportunities. However, if they fall and BND loses money the 
Industrial Commission will disclose that to the publlo. For some borrowers that 
creates a significant disincentive to use BND programs. 

I understand the difference between being a private sector financial lnstltuti,an and 
being the only state-owned bank in the count,y. There is a greater desire and 
perhaps need for public scrutiny when using taxpayer funds that are deposited at 
the Bank and used for its operations. Thank you for the opportunity to present 
these points as this legislation is debated by the Legislature. 
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