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2003 HOUSE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. HB 1157 

House Agriculture Committee 

□ Conference Committee 

Hearing Date 1--17-~03 

Ta Number Side A Side B Meter# 1---_..,_-----+---------+---------+-- ----~-
A 1 30,0 to 6,9 

Committee Clerk Si ature 

Minutes: 

) CHAIRMAN NICHOLAS : Committee Men1bers. we will open on HB t 157. Who would 

Like to be first to testify in favor of HB 1157. 

JON MIBLKE: Good morning Chairman Nicholas and Committee Members. My name is Jon 

Mielke. I am the Executive Secretary of the Public Service Commission. I wurk with the 

Licensing division, Also I have with me Bill Benick. He's our council. And Commissioner 

Wefald. HB 1157 was introduced at the request of the commission. It addresses a wide variety 

of issues related to the agency's of grain warehouses and grain buyers. { { { {PLEASE SEE 

PRINTED 1'ESTIMONY AS TO JON MIELKE TESTIMONY.}}}} 

JON MIELKE: Mr. Chainnant I would like to point out that we have shared all ofthest 

proposals with Grain Dealers association and I am not aware of any opposition from them. I 

just want to let you know that we have made the industry aware. That concludes ow· testimony. 

I will answer any 4destions you might have. 
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CHAIRMAN NICHOLAS : Representative Mueller. 

REP. MUELLER: Jon, I am not sure rm totally understanding what you are doing with 

"Section 4u The Condominium Storage. I am taking that to mean should a fanner come in 

lease four bins at the end of the driveway. It your intent that that will come under the 

Licensing process and protection. It that what it is saying? 

JON MIELKE: The way it works presently. We tel1 someone that they cannot lease or sell 

Ben space on their complex to someone else for nonpublic use unless it is physicaUy 

disconnected. So if they had some tanks on the other side of their complex. They could sell or 

lease those just by deleting from their physical capacity. We just adjust our insurance and they 

no longer show up. They are controlled by someone else, But the elevator would not have the 

ability to do that if those bins could not be physically disconnected. If there was a row of 

tanks that cant disconnect. And the Mandan situation was a perfect example ofthut 

They had a row of tanks that they just could not disconnect. Or if they have some bins right in 

their tower that they wanted to lease out. You can't physicaJJy disconnect those if you got into 

a solvency situation, we would have a real mess. So you oan•t least that out or sell it. Now with 

this change you would be able to do that. But if it was not physically disconnected. They would 

still have to license and bond. We would still be in the same situation ifwe got into a solvency 

situation. How do you discern one from the other with grains moving back and forth. So if 

you have condominium storage, its in your main complex. It has to be Hct•.·,1sed and bonded. 

Treated just as if it's company owned or elevator grain ifwe do get into one of those insolvency 

situations. So, it is going to create some opportunities for warehouse men u1at they don't have 

TM Mfo...,....,_fc f .... °" thf, ftl• tN ICM'ttt rtpf"_OCb,ttn o1 ,ecotdl •itwrtd to Modtl'ft Jnfo1Wtfon l)tlt- for ■tof'Offt•fne 11111 
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0p1r1tor11 •~ Htt 

I 

J 

J 



I _:J 
I 

J 

L 

Page3 
House Agriculture Committee 
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Hearing Date t-t 7--03 

today, We also want to make sure that we maintain those protections so that the people dealing 

with the elevator or publicae warehouse space, 

REP. MUELLER : If I may continue. Mr. Chairman. The meaning with that circumstance 

You aro talking potentially of commingling of grains. So if I have grain in a bin and there is an 

insolvency issue can I go in and take my grain out. 

JON. MIBLKE: Mr. Chainnan and Rep. Mueller. That is correct. If there is an insolvency or 

a proceeding underway, If you had condominium storage in that main complex or one of the 

bins in the tower or one of the connected bins or tanks and there was an insolvency you could 

not go in and take your grain out. There is a chance that your grain was commingled with 

company grain. But, even though you did not have that ability you are going to have protection. 

And you are going to be entitled to any other protection would have. We are kind of trying to 

have it both ways. You will have the same protection as any other patron of the elevator. 

Again, if you can't disconnect the bins you can't lease them, If you have fifteen producers out 

there and they have an elevator. they don't need a license from us because it is not by definition 

a public warehouse, Some of those facilities are not licensed and we don •t think that is a 

problem. The Condominium storage facilities can go either way. The can license and bond or 

tltey don•t have to. If they license and bond they put restrictions on themselves. 

REP. MUELLER : If I am renting a bin why would I not make sure my grain is no 

commingled? 

JOH MIBLKE: When you are unloading the grain, you arc trusting that the grain handler is 

Putting the grain in the right bin. What if, by mistake, he put your grain in bin 10 instead of 8. 
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Now there is an insolvency situation anc• you come in and say all of the grain in that bin is mine 

Now you have a problem. This bill would make sure you have protections for those kind of 

mistakes. 

CHAIRMAN NICHOLAS: Any further discussion.. The Chair will entertain a motion. 

REP. MUELLER: MADE MOTION FOR DO PASS 

REP. 'K.REIDT: SECONDED THE MOTION. 

ROLL CALL VOTE WAS TAKEN. 

13 YES Q NO o ABSENT 

QUJ1 WAS CARRIED BY VICE CHAIRMAN POLLERT. 
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B111/Reaolutlon No.: HB 1157 

FISCAL NOTE 
Requested by Leglsllllv• Counoll 

01/02/2003 

1A. SW. fltcal effect: Identify the state fiscal effect and the fiscal effect on agenoy appropriations compaf'ftd to 
fundli levels and a rlatlons antic~ led under current law, 

20014003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General other Funda General other Funds General otherFunda 

Fund Fund Fund 
R.wnuea ($6,000 ($8,000 

$ $ 

atlon• $ 

1 B. Cou c and ■chool district fiscal effect: /dent the fiscal effect on the a rlate 'It/cal subdivision. 
2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

School School School 
Cltlff Dlltrfots Counties C !ties Dl■trlcta Districts 

$ $ 

2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis. 

Orain Watf;house and grain buyer licenses run from August 1st through July 31st. Statutory license fees are 
not prorated for licenses that obtain part way through the year. To eliminate related business start-up 
problems and expenses, this bill proi,oses to grant licensees a first year license ofup to 1.4 months if they 
commence operations in June or July. It is expected that this change will positively impact up to six 
licensees per year. It will also eliminate timing problems for licensees and the Commission's staff since it 
would not longer be advantageous to time the start-up of new business to exactly coincide with the start of a 
new license year. 

3, State f11eal effect detall: For lnlonnatlon shown under state fiscal effect In 1A. please: 
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive budget, 

It is estimated that the change proposed by this statute would reduce general fund income by about $6,000 
per biennium. Conversely, it would positively impact about six new licensees per year 

($S00 per licensee x 6 licensees per year= $3,000 per year or $6,000 per biennium). 

This revenue loss may be partically offset by the late filing fee proposed by this bill ($100). It is expected, 
however, that this disincentive penalty will result in more prompt compliance filings and few penalty 
payments. 

B. Expenditures: Explain the expenditure amounts. Provide deta/J, when approprlato, for each agency, llne 
Item, and fund oflect&d and the number of FTE positions affeated. 
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C, Appropmttlon1: Explain the appropriation amounts. Provide detail, when approprlatt, ol 1h11 effe<;t on 
the bltnn/al appropriation for eaoh agency and fund aw.cted and any amounts Included In tfHI flXe(Jut/w, 
bUdget. lndloatt the relationship betwHn the amounts shown for expenditures and epp,oprlatlons. 

None. 
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Date: / ~ / 7-- (!/63 
Roll Call Vote#: 

2003 BOUSE ST ANDING COMMflTEI ROLL CALL VOTES 
BILL/RESOLUTION NO. 

House AGRICULTURE COMMITl'EE 

D Check here for Conference Cownitteo 

Legialative Council Amendment Number 

Action Taken 

Motion Made By 

IIAnNM11tatlv• 
CHAIRMAN NICHOLAS 

VICE CHAIRMAN POLLERT 

llEPRESBNTATIVE BELTER. 
R.EPRESENTATIVB BOEHNING 

REPRESENTATIVE KELSCH 
REPRESENTATIVE 

KINGSBURY 
REPRESENTATIVE KR.EIDT 
R.EPRESENTA TIVE UOLEM 
REPRESENTATIVE 

WRANOHAM 
RBPRESBNTATIVEBOE 

Ya 

V 
V 
V 

V ,_,, 
V 
v ... ,, 
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,,,,, ,I 

.. 

REPRESENTATIVE FROELICH I iii""' , ' 

REPRESENTATIVE MUELLER 1......- 1.-. 

REPRESENTATAIVBONSTAD ,.., 
Total (Yes) 

Absent 

Floor Assignment 

No 

No 

Rforetentadves Yet No 
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RIPORT OF STANDING COMMITTEE (410) 
January 17, 2003 12:29 p.m. Module No: HR-oe.Gffl 

C.rrter: Polltrt 
lnNrt LC: , Tlttt: , 

RIPORTOF8TANDINGCOMMITTE! 
HI 1187: Aartoutturt Commlttll (Rep, Nloholu, Chllnnan) recommends DO PAIS 

(13 YEAS, 0 NAYS, 0 ABSENi AND NOT VOTING), t-1B 1157 wu placed on the 
~leventh order on the calendar. 

(2) O&BK. (3) COMM Page No. 1 HA·09·0726 
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2003 SENATE STANDING COMMIITEE M'INUTES 

BILUR.ESOLUTION NO. HB 1157 

Senato Agriculture Committee 

CJ Conference Committee 

Hearing Date 02/28/03 

T Nwnber Side A SideB Meter# 
1 X 2080-4770 

Committee Clerk Si ature 

Minutes: 

Chairman Flakoll opened the hearing on HB 11 S7. All members were present. 

John Milke. Executive Secretary of the Public Service Commission and director of the 

commission's licensing division, testified in favor of the bill. (written testimony) He also noted 

Mr. Clark was also present to answer questions. 

Senator Urlacher asked what is a roving grain buyer? 

Mr. Milke said they are licensed to purchase grain but have no facility. 

Senator Urlacher asked if this grain goes out of state? 

Mr. Milke said sometimes. Often, they are looking for a back haul. 

Senator Klein asked if it is up to the producers to know if a roving grain buyer has coverage 

through the Public Service Commission? 

Mr. Milke said yes and that is also the case with a warehouseman. There was an insolvency with 

a i,usiness near Hillsboro, a feed mill that did not get licensed. The producers must be sure those 
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Senate Agriculture Committee 
Bill/Resolution Number HB 11 S7 

. ~ Hearing Dato 02/28/03 
I 

they do business with are licensed and bonded. Also, if the grain is going out of state, North 

Dakota law does not protect them. 

Senator Urlacher asked about hay haulers. 

Mr. Milke said they have had more dealings with hay haulers this year. If a hay hauler is hauling 

hay for a fanner or rancher, they do not need to be licensed. If they are buying they hay then 

scl1ing it, they need a license. 

Senator Klein asked about condominium storage, Is this used if an elevator has excess storage or 

an abandoned facility? 

Mr. Milke said it can occur in Jots of situations. Sometimes an entfa'~ ,:ri111p1r.~)( is leased out to 

individual fanners so it isn't a public warehouse so they don't nee<l :·11kr,'mJt:i. Some get licensed 

voluntarily because they want the peace of mind of a license and bond. The Mandan Elevator 

leased out their bins to the west and delete them from their licensed capacity. They were 

required to physically disconnect the bins from their licensed facility, This bill will offer them 

some options so they wouldn't have to disconnect and could lease them out or sell them off. The 

industry is down sizing and this will offer some business opportunities. (meter# 3336) 

Senator Klein confinned that if this bill passed, in the example discussed, the Mandan Elevator 

would not have to physically disconnect their bins they wanted to use for condominium storage? 

Mr. Milke said that is correct but they would have to maintain their bond. 

Senator Flakoll asked how many licenses are issued? 

Mr. Milke said the have 425 licensed grain warehouses, 325 with state licenses, 100 have federal 

licenses with a state grain buying license, and SO licensed roving grain buyers. The license must 

.... , ...... : ..... _ ~1J 
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be posted in a licensed facility, The roving grain buyers get a pocket sized Ucense tbat js 

supposed to be carried at all times, 

Senator Flakoll asked if the law apptted to straw? 

Mr. Milke said no. 

Senator Urlacher asked how many licensed hay buyers? 

Mr, Milke said one, 

Senator Urlacher asked if there is a bonding requirement for hay buyers? 

Mr, Milke said yes, 

Senator Urlacher asked where notices of insolvency of a grain warehouse are published? (meter # 

3748) 
,» 

·----------, Mr. Milke said with an insolvency. notices arc placed in the newspapers in the county where the 
.. ..._/ 

elevator is lor.ated and the swrounding counties at a minimum. They are able to examine the 

business records of the elevator and detennine where their customers are located. They also send 

notices by mail to the customers of the elevator. 

Senator Klein asked regarding the license renewal and application. when would the late fee 

apply? 

Mr. Milke said ren.ewal notices are sent in early June with a July 1 S due date. There will be a 

late fee if the renewal is received after Juty 1 S. They would still get 6 weeks notice for their 

renewal. I 

Steve Strege. North Dakota Orain Dealers Association. testified in favor of the bill. (meter \ 
' ! 

#4125) He said the condominiwn storage saves investment in on farm storage. ' l ' 
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Senator Urlacher said he is concerned about hay jockeys. He is concerned a producer might not 

be paid. He doesn't know how to colTect it. 

Senator Klein a.'lked if an emergency clause wouJd help the Public Service Commission better 

regulate the roving bay buyers? 

Mr. Milke said it would only define the word hay. There is already a requirement for a roving 

hay buyers license. 

Senator Urlacher said it must be difficult to be sure everyone is licensed. 

Mr. Milke said it is. 

Senator Nichols asked if there have been more calls and problems this year? 

Mr, Milke said yes. They have been able to help get people paid and have educated people 

regarding who needs to be licensed. 

Senator Flakoll asked what is the minimum bond for a roving hay buyer? 

Mr. Milke said $2S;OOO, 

Chairman Flako11 closed the hearing on HB 11S7. (meter# 4770) 

Senator Flako11 said there is still the possibility of some amendmf'f' ' to the bill, they are waiting 

for a Supreme Court ruling and witl have their recommendations to the Senate Agriculture 

Committee by next Wednesday. 
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2003 SENATE ST ANDINO COMMITIEE MINUTES 

BILURESOLUTION NO, HB 11 S7 

Senate Agriculture Committee 

Cl Conferonce Committee 

Hearing Date 03/06/03 

Taoc,Number Side A SideB 
1 X 

Committee Clerk Sianature 

. Minutes: 

Chainnan Flakoll opened discussion on HB 11 S7. 

Meter# 
SOS9 .. 5440 

Senator Flakoll said the parties involved had asked him to hold the bill while they were waiting 

for findings from a supreme court decision. Because 1he bill has a fiscal impact and needs to go 

to appropriations, the parties have decided to proceed with the bill. 

It was moved by Senator Klein, seconded by Senator Erbefo and passed on a roll call vote that the 

Senate Agriculture Committee talce a Do Pass and Re-Refer to Appropriations action on HB 

1157. Voting yes were Senator Flakoll, Senator Erbele, Senator Klein, Senator Urlacher~ Senator 

Nichols, and Senator Seymour. There were no negative votes cast. Senator Klein will oarry the 

bill to the floor. 

Chainnan Flakoll moved on to other business of the committee. 

Note: When the standing committee report was submitted, the front desk said the bill did not 

need to be re--referred to Appropriations, The members of the committee were polled on March 
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10 by the clerk at the instruction of Chaitman Flakoll and all agreed to remove the Re-Ref or to 

Appropriations action from the roll call vote, 
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2003 SENATE STANDINGCOMMI1TEE ROLL CALL VOTES 
BILL/RESOLU1~10N NO._ / /S7 

Senate _A_gri __ cul;_;;,;;,;ture:::;.:_ ______________ , __ Committee 

D Check here for Conference Committee 

LcgislativeCounoilAmcndmcntNumber ~~-..--...c~ ~ -ftt,l,t ~ 

Action Taken ---:D2 12ws ... tfk .~d'? ~ 
Motion Made By \S'J.L /®n Seconded By .. ~ Crk,.Lk 

.i t.,.......~•I: "" 
◄ l·I l 

Seaaton Yet No Se•aton Ye1 No 
Senator Flakoll. Chainnan ✓ Senator Nfohols 1/ 
Senawr Erbele. Vice Chairman ./ Senator Smnour 
Senator Klein v 
Senator Urlacher t./ 
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Absent 

(Yes) --kz~----- No ____ 0~-------
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If the vote is on an amendment, briefly indicate intent: 

... .., ... , ..... ,,. 
l • 

~ 

I 
i 
l 

l 

Thi Mforo,rlP.ftf, ,.,.. on thf• fHM 1r1 accur1t1 reprodlJottn of rteorcll •uwr.ct to Modern lnfo,...tfon tytttMI for 1torofll11tn1 and J 
Wirt fHMH•-tn the rttUl•r cour11 of buttne11, Tht phototref.lf,fc proceH 111ttt1 ,t_.rdt of the A11trfc1n N1tfon1l tttndlrdl 1n1tft\ltt 
(ANSI) for trchfval 111fcrofft111, NOY1Cf1 If tht fHliled iNtt ~• 11 lffl lttlblt than th1t Ncitfce, ft It due to the 4MlttV of tht _ '. 

doctlNnt betng ff lined, !'I °' ~ 1Jia ~JUL~ ,&ruc3 
0p1r1tor'• stonatur• - D1t• 

I 

J 



REPORT OP STANDING COMMITTII (410) 
March 1 o, 2003 9:40 a.m. Module No: 81M2-430I 

carrter: Kleln 
lnNrt LC: • Title: . 

RIPORT OP STANDING COMMrrTII 
HI 11157: Aarloutture Committee (Sen. Plakoll Chairman) recommends DO PAIS 

(8 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1157 was placed on the 
f:ourteenth order on the calendar. 

(2) DESK. (3) COMM Page No. 1 
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Presented by: 

Before: 

Date: 

H.B. 1167 

Jon Mielke, Executive Secretary 
Publlc Service Commission 

House Agriculture Committee 
Eugene Nicholas, Chairman 

January 17, 2003 

TESTIMONY 

Chairman Nicholas and committee members. my name Is Jon 

Mielke. I am the Public Service Commission's executive secretary. I 

also serve as the director of the Commission's Licensing Division. 

This bill was Introduced at the request of the Commission. It 

<:) addresses a wide variety of issues related to the agency's regulation 

of grain warehouses and grain buyers. 

Section 1 of the bill involves the issuance of grain warehouse 

licenses. The bill proposes to make new licenses that are issued 

immediately prior to the start of a new license year valid for up to 14 

months. This change will make it easier for new businesses to get 

started. 

At the present time, new businesses often try to time their start­

up with the start of a new license year on August 1•t. By doing so, 

they can avoid the need of having to pay for a license and then 

having to renew it in just a month or two. 

Enactment of this section will allow them to get started in June 

or July without the need to renew their license as of August 1st. This 
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change will also make it easier for the Commission's staff to work 

with these new licensees outside the rush period that Is associated 

with getting hundreds of other licenses renewed in late July. 

Section 1 also proposes to create a $100 late filing penalty for 

grain warehouses that do not file their renewal appUcatlons In a timely 

manner. Licensees are routinely advised to have their renev,al 

applications submitted by July 15th but many do not heed this 

request. Doing so creates slgniflcctnt problems as the renewal 

deadUne approaches. The 2001 Legislature created a similar type 

disincentive relative to auctioneer licenses. That mechanism has 

worked well and we expect the same results here. 

Section 2 involves the protection of grain assets in cases 

where a grain warehouse license has be~n suspended and may be 

, -\ revoked. Existing law requires that suspended licensees get 
I 

) 

·._/ Commission approval to purchase additional grain or to redeliver 

grain to patrons. The law does not, however, prohibit the sale of 

grain that is already on hand. 

The change proposed in this section would make it necessary 

for the suspended licensee to get Commission permission before 

selling eny grain. It would help protect farmer interests by ensuring 

· that grain is sold In a responsible manner and that related proceeds 

will be available to the trust fund should the Ucensee eventually 

become insolvent. 

Section 3 also relates to suspension situations. It provides that 

a warehouseman cannot charge a farmer redelivc jy fees if the farmer 

is being forced to take redelivery of grain because the warehouseman 

Is unable to pay for it. It is not fair to make a farmer pay these fees if 
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the farmer had no Intention of taking redelivery, It Is the 

warehouseman's actions that are necessitating this transaction so the 

farmer should not be penalized by having to pay related redelivery 

charges. 

Section 4 of this blll proposed to create a new law related to 

condominium storage. Condominium storage exists when several 

individuals own or lease various storage compartments In a 

warehouse, each of which Is used by Its owner or lessee. 

The Commission's Intent is to help create alternative uses for 

grain warehouse facitities In cases where the elevator has closed or 

In situations where a public warehouse would like to sell or lease 

portions of its facilities. 

If an entire facility Is to be used for non-public purposes, no 

\ 
license will be required. If, however, a portion of the faclllty Is to be 

___ j used as a public warehouse, all connected space must be licensed 

and bonded, even if some of it Is to be used on a condominium basis. 

The Commission believes that this approach will create 

,. additional business options for some facilities while providing 

adequate protection for farmers who are deeling with public 

warehouses that have some condominium storage on site. 

Sections 6 and 7 of this bill are identical to Sections 1 and 2 

except for the fact that they deal with grain buyers rather than grain 

warehouses. We are proposing the same changes to both Chapters 

60-02 and 60-02.1 in order to treat both types of licensees the same. 

Section 8 is a housekeeping section. When Chapter 60-02.1 ' 
~ 
'. 
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was enacted four years ago to regulate graf n buyers, much of what 
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was In Chapter 80-02 to regulate grain warehouses was bullt Into the 

new chapter. 

We have since noticed an error In 60-02.1-14 In that Its bond­

related provisions Incorrectly refer to Section 60-02.1-15. ft should 

refer to 80-02.1-08. This section corrects that error. 

Section 9 of this bill is similar to Section 3 which involves the 

sale of gralr~ during a period of license suspension. The only 

difference is that Section 9 relates to grain buyers while Section 3 

relates to grain warehouses. We are attempting to keep Chapters 

60-02 and 60-02.1 as similar as possible in order to treat all licensees 

the same and to ensure that farmers have similar levels of protection. 

regardless of whether they are selling grain to a licensed grain 

warehouse or a licensed grain buyer. 

Section 1 O Involves steps that must be taken to process grain 

buyer Insolvency cases. At the present time, when a grain buyer 

becomes insolvent, the Commission must apply to district court in 

Burleigh County to be named trustee. The Commission's experience 

in the recent Wimbledon Grain Insolvency case Indicates that a better 

approach is to use a more local district court when the case Involves 

a facility--based grain buyer that Is based in a certain part of the state. 

This approach would make it easier for farmers to participate in any 

subsequent court hearings. 

Section 11 also involves grain buyer insolvency cases but this 

section is specific to the notice that must be provided to call for the 

submittal of claims by farmers. 

In grain elevator insolvency cases, the Commission has always 

been required to publish .otices in the county where the elevator is 
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looated. When 60-02.1 was enacted, the relevant section of this new 

chapter was erroneously patterned after roving grain buyer laws; It 

should have been pattemed after the more applicable grain 

warehouse provisions. As It reads now, publication notices Involving 

faclllty based grain buyers must be published statewide. 

The Commission does not believe that this level of publicity ts 

necessary when insolvencies involve faclllty-based grain buyers, as 

was the case with Wimbledon Grain. Publishing notices In affected 

counties should be sufficient. That Is what this section proposes. 

Section 12, the last section of this bill, proposes to define "hay" 

as It relates to hay buyers that are regulated by Chapter 60-03. 

Until four years ago, this chapter governed both roving grain 

and roving hay buyers. The 1999 Legislature enacted Chapter 60-

,') 02.1 to govern grain buyers; thereby leaving hay buyers as the only 
, ___ ,,. entities govemed by Chapter 80-03. 

Unfortunately, the definition for "grain" was not deleted from 

Chapter 80-03 andt even more lmportantlyf the chapter never did 

contain a definition for hay. This section proposes to correct these 

shortcomings by deleting the definition of grain and by creating a 

definition for hay. 

Mr. Chairman, that concludes our testimony on this bill. I would 

be happy to respond to any questions that you or your committee 

may have. 
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PrNented by: 

Before: 

Date: 

H.B.1157 

Jon Mlelke, Executive Secretary 
Publlc Service Comml1elon 

Senate Agriculture Committee 
Tim Flakoll, Chalnnan 

February 28, 2003 

TESTIMONY 

Mr. Chairman and committee members, my name Is Jon 

Mielke. I am the Public Service Commission's executive secretary. I 

also serve as the director of the Commission's Licensing Division. 

This bill was Introduced at the request of the Commission. It 

addresses a wide variety of Issues related to the agency's regulation 

of grain warehouses and grain buyers. 

Section 1 of the bill Involves the Issuance of grain warehouse 

licenses. The bill proposes to make new licenses that are issued 

immediately prior to the start of a new license year valid for up to 14 

months. This change will make it easier for new businesses to get 

started. 

At the present time, new businesses often try to time their start­

up with the start of a new license year on August 1 tt. By doing so, 

they can avoid the need of having to pay for a license and then 

having to renew lt In Just a month or two. 

Enactment of this section will allow them to get started in June 

or July without the need to renew their license as of August 1st. This 
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change will also make it easier for the Commission's staff to work 

with these new licensees outside the rush period that Is associated 

with getting hundreds of other licenses renewed in late July. 

Section 1 also proposes to create a $100 late filing penalty for 

grain warehouses that do not file their renewal applications In a timely 

manner. Licensees are routinely advised to have their renewal 

applications submitted by July 15th but many do not heed this 

request. Doing so creates significant problems as the renewal 

deadline approaches. The 2001 legislature created a similar type 

disincentive relative to auctioneer licenses. 7hat mechanism has 

worked well and we expect the same results here. 

Sactlon 2 involves the protection of grain assets in cases 

where a grain warehouse license has been suspended and may be 

revoked. Existing law requires that suspended licensees get 

Commission approval to purchase additional grain or to redeliver 

grain to patrons. The law does not, however, prohibit the sale of 

grain that is already on hand. 

The change proposed in this section would make it necessary 

for the suspended licensee to get Commission permission before 

selling any grain. It would help protect farmer interests by ensuring 

that grain is sold in a responsible manner and that related proceeds 

will be EVailable to the trust fund should the licensee eventually 

become insolvent. 

Section 3 also relates to suspension situations. It provides that 

a warehouseman cannot charge a farmer redelivery fees if the farmer 

is being forced to take redelivery of grain because the warehouseman 

,,J is unable to pay for it. It is not fair to make a farmer pay these fees if 
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the farmer had no Intention of taking redelivery. It Is the 

warehouseman•s actions that are ne-::essltatlng this transaction so the 

farmer should not be penalized by having to pay related redelivery 

charges. 

Section 4 of this bill proposed to create a new law related to 

condominium storage. Condominium storage exists when several 

Individuals own or lease various storage compartments In a 

warehouse, each of which is used by Its owner or lessee. 

The Commission's Intent is to help create alternative uses for 

grain warehouse facilities In cases where the elevator has closed or 

In situations where a public warehouse would like to sell or lease 

portions of Its facilities. 

If an entire facility Is to be used for non-public purposes, no 

license will be required. If, however, a portion of the facility Is to be 

used as a public warehouse. all connected space must be licensed 

and bonded, even if some of It is to be used on a condominium basis. 

The CommissiC'n believes that this approach will create 

additional business options for some facilities while providing 

adequate protection for farmers who are dealing with public 

warehouses that have some condominium r;torage on site. 

Sections 6 and 7 of this bill are identical to Sections 1 and 2 

except for the fact that they deal with grain buyers rather than grain 

warehouses. We are proposing the same changes to both Chapters 

60-02 and 60-02.1 in order to treat both types of licensees the same. 

Section 8 is a housekeeping section. When Chapter 60-02.1 

was enacted four years ago to regulate grain buyers, much of what 
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was In Chapter 60-02 to regulate grain warehouses was built Into the 

new chapter. 

We have since noticed an error In 60-02.1-14 in that Its bond­

related provisions Incorrectly refer to Section 60-02.1-15. It should 

refer to 60-02.1-08. This section corrects that error. 

Section 9 of this bill Is similar to Section 3 which Involves the 

sale of grain during a period of license suspension. The only 

difference is that Section 9 relates to grain buyers while Section 3 

relates to grain warehouses. We are attempting to keep Chapters 

60-02 and 60-02.1 as similar as possible In order to treat all licensees 

the same and to ensure that farmers have similar levels of protection, 

regardless of whether they are selling grain to a licensed grain 

warehouse or a licensed grain buyer. 

Section 10 involves steps that must be taken to process grain 

buyer Insolvency cases. At the present time, when a grain buyer 

becomes insolvent, the Commission must apply to district court in 

Burleigh County to be named trustee. The Commission's experience 

in the recent Wimbledon Grain insolvency case indicates that a better 

approach is to use a more local district court when the case involves 

a facility-based grain buyer that is based in a certain part of the state. 

This approach would make it easier for farmers to participate in any 

subsequent court hearings. 

Section 11 also involves grain buyer insolvency cases but this 

section is specific to the notice that must be provided to call for the 

submittal of claims by farmers. 

In grain elevator Insolvency cases, the Commission has always 

been required to publish notices in the county where the elevator Is 
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located. When 60-02.1 was enacted, the relevant section of this new 

chapter was erroneously patterned after roving grain buyer laws; It 

should have been patterned after the more applicable grain 

warehouse provisions. As It reads now, publication notices Involving 

facility based grain buyers must be published statewide. 

The Commission does not believe that this level of publicity Is 

necessary when insolvencies involve facility-based grain buyers, as 

was the case with Wimbledon Grain. Publishing notices in affected 

counties should be sufficient. That is what this section proposes. 

Section 12, the last section of this bill. proposes to define "hay" 

as It relates to hay buyers that are regulated by Chapter 6Q .. Q3. 

Until four years ago, this ch~pter governed both roving grain 

and roving hay bu)•ers. The 1999 Legislature enacted Chapter 60-

02.1 to govern grain buyers; thereby leaving hay buyers as the only 

entities governed by Chapter 60-03. 

Unfortunately, the definition for "grain" was not deleted from 

Chapter 60-03 and, even more importantly, the chapter never did 

contain a definition for hay. This section proposes to correct these 

shortcomings by deleting the definition of grain and by creating a 

definition for hay. 

Mr. Chairman, that concludes our testimony on this bill. I would 

be happy to respond to any questions that you or your committee 

may have. 
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