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2003 HOUSE STANDING COMMITIBE MINUTES 

BILURESOLUTION NO, HB 1163 

House Judiciary Committee 

□ Conference Committee 

Hearing Date 1-27-03 

T Number Side A SideB 
1 xx 21-36 

Meter# 

Mlnyte,: 12 members prescmt. 1 member absent (Rep. Maragos) 

1
-J Chekmta DeKrty: We will open the hearing on HB 1163. 
--.._.,,,; 

Michael Mullen, A11t. AG: (see attached testimony) 

Rep, Kreuebpyr, acdn1 chur,enon: Thank you. 

Bep, Klemfp; Question regarding section 1. does this mean, 1 don't see anywhere where the 

person's family is mentioned here, does this mean that they can't disclose anything to the person. 

Mr. Mullen: No. This is just an additional provision that allows disclosure beyond what is 

permitted by the privacy rule. The old language will still be in effect, iust adding that personal 

representative will include an attorney. 

Re.,. Klem•n~ Retain cowu,el? That would include appointed counsel? 

Mr. Mnlhw. Yes, 

Re.I>, Ka,1qchm1r: Thank you, Anyone else wishing to testify in support ofHB 1163. 
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Page2 
House Judiciary Committee 
Bill/Resolution Number HD 1163 
HeariDg Date 1-27-03 

Kan, Lanon, DIQctlon of the Dfvhlon of Mmta& Health 114 Subftua Abate IA lbe 

Dgt. of Rvmen Smtm; (see attached testimony) 

Ba, Knacbmers Thank you, Anyone else wishing to testify in favor of HB 1163? In 

opposition of HD 1163? We will oloso the hearing. 

(Reopened the meeting later in the same session) 

C►NDPIP Dekrtv; What are the committee's wishes in regard to HB l J.63. 

Reg. KmKbm•r; I make a motion for Do Pass. 

Ba, Delmore; Seconded. 

Cbtkmen DtKny; Any discussion. 

Ilg. Grande; Is it necessary to have an effective date and emergency status? 

Be», Kpgcb,n•r; It is supposed to become effective on that date. 

Rep. Grande: If this passes before April 14, great; if not, it will go into effect beft,re August 1. 

Be», Delmore; I am assuming this to be Aprll 14 to be in compliance with the other regulatlons. 

That is the compliance date. 

R,g. Margot; If you want it to go into effect immediately, you have to have the emergent~Y 

clause. 

Discussion continued regarding the emergency status vs. the effective date. 

12 YES ONO 1 ABSENT DO PASS CARRIER: Rep. Maragos 
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Date: YJ1/ tJ 3 
Roll Call Vote#: I 

2003 HOUSE STANDING COMMmEE ROLL CALL VOTES 
BILL/RESOLUTION NO. I f (p '3 

House Judiciary Conunittee 

D Check here for Conference Committee 

Legislative Co\Utcil Amendment Number 

Action Taken 

Motion Made By ~. )< f"Lf:e.cJ., ~t'Secondecl By ~ . ~cttJ..::' 

Reorettntatlva Yet No Reoretentatlvet Yet No ., 

Chainnan DeKtey ✓ Ren. Delmore v 

Vice Chairman Maraaos v' Reo. Eckre V 

Reo. Bernstein t/ Reo. Onstad A,g 
R.eo. Boehnina V 

l\eo, Galvin v 

Ren, Grande ✓ 

Reo. Kinaburv v' 

Reo.Klemin ,/ 

Reo. Kretschntar ✓ 

Rei,. Wranaham ✓ 

Total 

Absent 

(Yes) J ~ No /) ---------- -------------

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 

The llfo...,.-..,.fo ,...., on thl• fll• 1r1 aceur•t• r..,..ocutfona of rtcOfdl •uwred to Nodtrl'I lnfo,.tlon tyat- fo, ■1erofll•f"' • 
WIN fft•••A tM. HtUl•r courH of bultnttt. Tht ~tooraphtc P,OOHI ... t, It ..... of tht AM1rtc1n N1tf onel ttandlrdl IMUtutt 
(AMII) for 1rehtY1l •tcrofll■, NOTICII If th• ftllllld ..... ibWt ,. tea, t .. fbtt than thll Notlet, tt It M to th• quelttv of tN 
cloeant betn, fllMd, , t\ (°)\ ~ :Diaio~~ 1&Wo::,. 
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REPORT OF STANDING COMMITTEE (410) 
January 27, 2003 10:13 1.m. Module No: HR-11-1102 

C.rrltr: Mlragoe 
lnaert LC: • Tltfe: • 

HI 1183: JUdlcla eom:PORT 0, STANDING COMMlmE 
C't2 YEAS 'l NAYS 1 =E(R •• Dekra~ Chairman) recommends DO PASS 
E:leventh order on the cale~ ANO NO VOTftJG). HB 1183 WU placed on the 
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2003 SENATE STANDING COMMmEE MINUTES 

BILURESOLUTION NO. HB 1163 

Senate Human Services Committee 

CJ Conference Committee 

Hearing Date March 3, 2003 

T Nwnber Side A SideB 
l X 
2 X 

Meter# 
4825-end 
0·6S2 

Committee Clerk Si tun, ~ ~ 
Minutes: 

/~ SENATOR LEE opened the public hearing on HB 1163 relating to accounting for the disclosure 
I 

of health infonnation of an individual committed for the treatment of mental illness; to provide 

an effective date; and to declare an emergency, 

MIKB MULLEN, Assistant Attorney General, testified in behalf of Attomey General Stenehjem 

and on behalf of the Department of Human Services clarifying the relationship between state law 

requiring the confidential treatment of health information in a civil commitment proceeding and 

the federal HIP AA privacy rule. (Written testimony) (Meter # 5073 - 6129) 

SENATOR LEE: Mentioned previous bill SB 2296 regarding release of records. Discussion 

with Mike Mullen regarding SB 2345 and HB 1163 on voluntary commitment ... no conflict. 

(6130 .. end and Tape 2, Side A, Meter# 0 • 196) 

KAREN LARSON, Director of the Division of Mentnl Health and Substance Abuse in the 
........ 

·) Department of Hwnan Services t~tified, In addition to concurring with the recommended 
,..____.I 
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Page2 
Senato Human Services Committee 
BilVResolution Number HB 1163 
Hearing Date March 3, 2003 

changes to make the langWtge of the current commitment law compliant with HIP AA 

requirements, the Department recommended the addition of the following language found on 

lines 8 and 9 on page two of the bill: A, rccmest fot mmiution at the state h9spita1 must he 

screoood and IIIDJ'.PYod by a J1&kma1 hmpan service center. (Written testimony) (Mettr #216 -

370) 

SENATOR F AIRFIELJ): Only be involuntary commitment? Discussion with Ms, Larson 

regarding screening of'potential admissions and civil commitment law. (Meter# 382 - 629) 

SENATOR I.BB clo14/d the public hearing on HB 1163. (Meter # 652) 
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2003 SENATTt STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. HB 1163 

Senate Human Services Coramittec 

□ Conference Committee 

Hearing Date March S, 2003 

~~T~~N~um=ber~-~.--=S~~~e~A:__--1-_---=S~ideB 
1 X 

Committee Clerk Si ture 

Minutes: 

Meter# 
4520•4908 

-~ SENATOR JUDY LEE opened the discussion on HB 1163 relating to accounting for the 
.") 

disclosure ofhealth information ofan individual committed for the treatment of mental illness. 

She stated John Olson had asked if we would hang on to the bill for a day because he want'-, ~o 

visit with the states attorney ... he said he had been told that the regional human service centers 

are doing it now , .. screening for civil commitment. He doesn•t have a concern about the bill and 

it doesn't seem that anybody else did either. So, knowing that there seems to be no objection to 

this but. I would like to see us act on it. Mr. Mullen had talked to us about the HIP AA stuff and 

then, the only concern that had been raised was on Page 2 . ... The states attorney said there was 

an initial concern about whether or not human service center oould overrule something that the 

judge had detennined to happen. But, this process is already in place so this isn't a new thing. . .. 

(Meter# 4520 • 4711) 

SENATOR POLOVITZ moved to DO PASS 

{AM,, 
0p1r•tor'• 11ptur• · 
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Paae2 
Senate HWlltQ Savice, Comnuttoe 
BiU/Resolution Nwnber HB 1163 
Hearing Date March 5, 2003 

SENATOR BROWN seco .. ..-..... th 
•KKlU e motion. 

SENATOR LBB• Any,.at .,.. ... ...1 
· ~ '"'wu,on on the do pus, 

RoU caU was read 5 • yeas O nays and I abP~t .. SENATOR FAIRFIELD 

SENATOR ERBBLE to be the carrier. (Meter# 4908) • 
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2003 SENATE ST ANDINO COMMITTEE MINUTES 

BILURESOLUTION NO. HB 1163 

Senate Human Services Committee 

□ Conference Committee 

Hearing Date March 12, 2003 

T Number SideA SideB 
3 X 

Committee Clerk Si 

Minutes: 

Meter.# 
1850- 2393 

,---,, SENATOR JUDY LEE reopened the committee discussion on HB 1163 regarding the disclosure 
! 

of health information of an individual committed for the treatment of mental illness. Senator Lee 

stated that this bill had ~ called back for reconsideration. 

SENATOR F AIRFIBLD stated some things had been called to her attention and she had visited 

with the Attorney General's office on this, as well. The section that the Human Services 

Department wanted included regarding a request for an examination at the State Hospital which 

must be screened and approved by a Regional Human Service Center, and the rationale given for 

putting that in the bill. .... There was some question about whether this would supersede a 

judge•s order ... , This is an issue that should be a stand-alone issue. it should be a separate bill, 

But, because of another situation they decided to put it in here. Senator Fairfield said she had 

requested that it be brought back so that we could look at possible amendments ..... 

,,oi.._ 
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Paae2 
Senato Human Services Committee 
Bill/Resolution Number HB 1163 
Hearing Date March 12, 2003 

SENATOR LEE stated that John Olson, of the States Attorneys Association, mentioned this to 

me before we tJVer took it to the floor in the first place and be had visited with the States 

Attorneys and they thought it was fine. 

SENATOR FAIRFffiLD stated it was her concern it really had no place in that bill, It is an iaue 

that should be have been a stand-alone bill. There are concems about this provision .... 

There is a section of the bill about admissions. . .. This is not just a housekeeping cbanae. With 

that, I move the amendmeot or reconsider. 

SENATOll FAIRFIELD made a motion to RECONSIDER, 

SENATOR POLOVITZ seconded the motion. 

Discussion regarding the reconsideration. 

Roll call was read. 4 no and 2 yes. 

SENATOR LEE stated the move to RECONSIDER has not passed, and as a result we will move 

it bade out on the floor. 

SENATOR ERBELE will be canier. (Meter# 2393) 
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Ro11 Call Vote#:(!} 

2003 SENATE ST ANDING COl\1MITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. // {I) _3 

Senate Human Services 

0 Check here for Conference Committee 

Legf s)adve Council Amendment Number 

Action Taken 

Committee 

Modon Made By ~ . -"'- ~. ~/J_(JW-ytJ ~. -;.. __ "" Seconded By 
> ZJ 
4' 

Sena1on Vet No Sena1on Yet Nu 
Senator Judv Lee • Chainnan ✓ 
Senator Richard Brown .. v. Chair. .,, 

-· 
Senator Robert s, Erbele V" 

Senator Tom Fischer ,/ 

Senator AJ>rll Fairfield 
~~ator Michael PoJovitz .,,,,,. 

-

•· 

Total (Yes) ___ ---::5~---- No 0 --~-------

Floor Assignment 

Absent . I 
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REPORT OF STANDING COMMITTII! (410) 
March a, 2003 1 :41 p.m. Module No: 8f1-31..at84 

Carrttr: lrbtle 
lnlll't LC: ~ Tttle1 • 

REPORT OF STANDING COMMITTEE 
HI 1113: Human ServlcN CommlttN (Sen. J. IM, Chairman) recommends DO PASS 

(~ YEAS, 0 NA VS, 1 ABSENT AND NOT VOTING), HB 1163 was placed on the 
Fourteenth order on the calendar. 
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2003 SENATE STANDING COMMITTEE ROLL CALL VOTES 
BJLURESOLUTJON NO. / / ~ 2J . 

Senate Human Services. 

0 Check here for Conference Committee 

Legislative Councll Amendment Number 

Action Taken 

Mo1fon Made By 
I • ~ ~econded By 

Se~aton 
Senator Judy Lee - Cbainnan 
Senator Richard Brown .. V. Chair. 
Senator Robert S. Erbele 
Senator Tom F2scher 
Senator AmiJ FairlieJd 
Senator Michael Polovitz 

Total 

Absent 

Floor Assignment 
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March 13, 2003 11 :47 a.m. 
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REPORT OP STANDING COMMITTII 
HB 11a• Human ServlcN eommm., (Sen, J. LN, Chairman) recommenda DO PA88 (5 YEAS, 0 NAYS, 1 ABSENT J~Nb NOT VOTING). HB 1163 was placed on the 

Fourteenth order on the calendar. 
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TESTIMONY 

HB 1183 

HOUIS JUDICIARY COMMITIEE 

DUANE DEKREY, CHAIRMAN 

JANUARY 27, 2003 

Chairman DeKrey and membera of the Houae Judiciary CommlttH: For the reoonl, 

my name fa Karen Romig La,.on, DlrNtor of the Dlvlalon of Mental Health and 

Subetance AbUM In the Department of Human S.rvlcee. I appear before you today 
to aupport HB 1113, and to comment apecltlcally on Section 2, tlnN I and I. 

In addition to concumna wtth h recommended changee to make the lantuaae of 

the cummt commitment law compliant with HIPAA requlrementa, the Department 

recommend• the addition of the following language found on llnN I and I on page 

two of the blll: A IIIYW f'pt 1gmlnatlgn at ttw .. b91Ptt1, mwt bt "'"""' and 
111mUd by • 1111oD1t human HrYfct HOW, 

. The requNt.d change to thla NCtlon of the law le requatad to align It with NDCC 

Ch. 28-03.1"°4 which requlrN aoreenlng of an lndlvldual to a public trN1ment 

faclllty for oburvatlon. dlagnoela, care, or treatment for mental lllneu or chemlcal 

dependency muat be performed by a ntglonal human Hrvlce cent.r.. Thia wlll allow 

for expert examination to bt conducted by quallfled ataff at the regional human 

Hrvlce center. If the human urvlce c:ent.r detennlw It to be advluble to refer the 

client to the ND State Hoapftaf for expert examination, It wfll then do ao. 

The d•velopment of regional acreenlng and NCommendatton for appN»prlae. lavela 

of care hu been very Important to allowing for utlllzatlon of approprtate and 

qualln.d community baNd NrvlcN, whll• continuing to recotnlze the need, at 

tlmea, for that Mrvfce to be dellvared at the ND Stat. Hoapltal. 

Think you for the opportunity to appear befoN you today. I wtll attempt to aMwer 
any qu..tfona you may have. 

-·- · rde dllt ed t Modlrn rn,o,..tfon sy,t• for •foroftl•fnci and 
Tfle 1forotr.,tc fllltff on tht• ft\111 art acC1.1r1t1 r~ttona of reco t V:~ ... ~ of th• AMtrotcan NathNl ttendlrdl 1n1tttut1 
Wirt flllicHn tht r._.l1r eout-H of bultnttl, Thttl~ttogrtph.!!._~°;°:'r.:."l:Otb\t than tht1 Nott ct, ft f I due to tht qualftV of tht 
(AMII) for 1rchfvet mtcrofllM, MOYICII If tht f - 11111• ...... 

- .,., .. fllMld, .:.:.Diu KVN'ltc::&,~Q;wo 1d\~IP.;} 
Optrator'• stonaturt 
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TESTIMONY OF THE OFFICE OF ATTORNEY GENERAL 
ON HOUSE BILL 1163 REGARDING THE CONFIDENTIAL TREATMENT OF HEAL TH 

INFORMATION IN A CIVIL COMMITMENT PROCEEDING 

BEFORE 
HOUSE JUDICIARY COMMITTEE 

JANUARY 27, 2003 

MICHAEL J, MULLEN 
ASSISTANT ATTORNEY GENERAL 

Chairman DeKrey and Members of the Committee, I am pleased to be here on 

behatf of Attomey General Stenehjem, and on behalf of the Department of Human 

Services, who asked me to testify in support of House Bill 1163, which clartflea the 

relationship between state law requiring the confidential treatment of health Information In 

a civil commitment proceeding, and the federal HIPAA privacy rule. Before I address the 

provisions of House BIii 1163, let me brie·fly outtlne the background and purpose of the 

federal HIPAA privacy rule. 

Background on the HIPAA Rule for the Privacy of Health lnfonnation 

The federal regulation entitled Standards for Privacy of lndlvlduslly Identifiable 

Health lnfonnstlon (the Privacy Rule). which was promulgated by the Department of 

Health and Human Services (HHS), became effective on April 14, 2001. [The 

regulations are found at 45 CFR [Code of Federal Regulations} Parts 160 and 164.] 

The Privacy Rule Is the first comprehensive federal protection for the privacy of health 

Information. 

The privacy rule came about as a result of the Health Insurance Portability and 

Accountab.~lty Act [commonly called 11HIPAA"], 29 U.S.C. §§ 1181 - 11910 (enacted ln 

1996)1 which established a number of rules to provide greater access to heatth 

operator'• stoneturt 
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Insurance regardless of a person's health status, Tltle II, subtitle F sections 261-264 of 

HIPAA, 42 U.S.C. §§ 1320d - 1320d-8, sets forth a program for .. administrative 

slmpltflcatlon," which requires all health care providers and Insurers to eatabllah uniform 

bllllng and coding systems In order to simplify and reduce the administrative costs of the 

health care system. Congress also recognized, however, that a uniform electronic 

billing system, which would necessarily Include detailed Information about the diagnosis 

and treatment received by Individual patients, would also greatly Increase the capacity 

for accidental or Intentional disclosure of lndlvldua/ly Identifiable heatth Information. 

Therefore, Congress required the Secretary of Health and Human Services to establish 

regulations to protect the privacy and security of health lnfonnation. 

On December 28, 2000, the final rules on the privacy of Individually Identifiable 

health Information were published. The effective date of the privacy rules Is April 14, 
' 

2001. In addition, under the rules, the compliance date for most organizations is two 

years following the effective date. Thus, doctors, dentists, hospitals, clinics, health 

insurance companies, and specified government health ptal!.) have until April 14, 2003, 

to bring their operations Into compliance with the HIPAA privacy rules. (Small health 

plans, roughly those with an annual premium revenue of $5 mllllon or less, have an 

additional year to come Into compliance.) 

Because of concern that the privacy rule had certain unintended consequences 

that could have Impaired the treatment of patients and made practical compliance with 

the privacy rule difficult, the Secretary of Health and Human Services rnade several 

changes to the 1ule, which were published on August 14, 2002. And, as I mentioned, 
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all covered entitles (except small health plans) must~ In compliance with the privacy 

rule by April 14 of this year, 

tbt Purpose of House BUI 11e3 

The purpose of House 81111163 Is to clarify North Dakota law and make it easier for 

health care provldors and the courts to comply with the requirements of both the federal 

HIPAA privacy rule. and chapter 25-03.1, which set forth the procedures for thu civil 

commitment of a person who requires treatment for mental Illness or substance abuse. 

The bill does not reduce the privacy protection that Is given to health tnfonnatfon that Is 

dlsclosed In connection with a clvlt commitment proceeding. The bill also does not place 

unreasonable restrietlona on the use of this fnfonnation - to the extent dfsck>sure ts 

needed to pennit the courts to carry out their responsibilities under chapter 25-03.1, and to 

.~ permit psychiatrists, psychologists, and other mental health care providers to cany out 
. I 

their responsibility to care for individuals who require treatment for mental illness. 

Let me now tum to the substantive provisions of House Bill 1163. 

Section:BY-Section Anatysis 

Section 1, which creates a new section 25-03.1-03.1, clarifies that a treating facility 

may dl8close individually identifiable health information to a court, human service center. 

atate•'s attomey, and the subject's retained counsel. This section is necessary because 

unJer the HIPAA privacy rule, an Individual's legal counsel is not Included in the definition 

of a "personal representative. 11 I should explain that "Individually Identifiable health 

lnfonnation" Is a key term under the HIPAA privacy rule. It means "health Information, 

Including demographic Information collected from an lndivldt ,al, . . . [th~t]: (1] Is created or 

received by a health care provider, health plan, employer, or health care clearinghouse; 
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and (2) relates to the past, present, or future physical or mental tlealth or condttfon of an 

Individual; the provision of heatth care to an Individual; or the past, present. or future 

payment for the provision of health care to an Individual; and 

I. That Identifies the Individual; or 

II. Wfth respect to which there is a reasonable basts to believe the lnfonnatlon 

can be used to identify the lndlvldual." 

In other words, It Includes health Information about an lndlvldual that Identifies them 

directly by name, addrftss, patient ID number, or soclal security number, or Indirectly by 

meana of a series of demographfo variables Including dote of birth, gender, race, marital 

status, and Zfp code. 

Section 2, which amends section 25-03.1-10, clarifies that an expert appointed to 

conduct an examination may consult with or request partJclpatlon In the examination by 

any qualffled mental health professional and may include In their report any findings or 

observations made by that mental health professional. Section 2 also amends section 

25-03.1·10 (on a matter unrelated to HIPAA) to require that any request for examination at 

the state hospital must be screened and approved by a regional human service center. 

Section 3, which amends subsection 1 of section 25--03.1-13, clarifies that the legal 

counsel appointed to represent a person subject to a clvll commitment proceeding "must 

have access" to the client's health Information. (Because the disclosure fs 14requlred by 

law" It is permitted under the HIPAA privacy rule.) 

Section 41 which amends section 25•03.1-43, simplifies the list of persons to whom 

the Information and records obtained In the course of a civil commitment proceeding may 

be disclosed by specifying that this Information may be disclosed (1) to a court as required 
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-~ to carry out the purposes of the oJvH commitment chapter, and (2) as authorized under the 

HIPAA privacy rule. Dlsolosure under current law Is slmUar to, but slightly different than, 

the dlsclosure authorized under the HIPAA privacy rule. Thus, to avoid unneceuary 

technical analysis In the case of each civil commitment proceeding, the standard specified 

In the federal privacy rule will be followed. 

Section 5, which amends subsection 20 of section 43-17-31, cfarffies that a 

physician may be subject to dlscip11nary action for the failure to transfer medical records to 

another physician or to supply a copy of the records to the patient, If the patient makea 

such a request (11except If the dlscfosure Is otherwise limited or prohibited by raw;. A 

reference to a Board of Medical Examiners rufe ralating to the transfer of psychiatric 

treatment records Is repealed because the HIPAA privacy rule adequately covers this 

Issue, and Is wmore stringent" (I.e., restrictive) with respect to the dtsclosure of 

11psychotherapy notes," thus supercedlng North Dakota law on this tssue. 

Section 6 repeals section 25-03.1-44 relating to waccountJng" for the disclosure of 

Individually Identifiable health lnfonnatk>n about an Individual who is the subject of a clvlt 

commitment proceeding. The HIPAA privacy rule contains detailed requirements on 

accounting for disclosure of health Information. In addition. the state hospital and other 

providers will still be required to "chart11 required infonnation relating to the disclosure of a 

patient's health information. 

Section 7 provides that this bill ls an emergency measure. 

Section 8 provides that the blll is effective April 14, 2003, which Is the date on which 

all health plans and covered providers must be In compliance with the HIPAA privacy rule. 
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Mr. Chairman. thank you for providing me an opportunity to dlaoUN Houae em 

1163, which clarifies the use and disclosure of protected health Information In 

connection with a olvll commitment proceeding. I wlll be pleased to anawer any 

question• you or other members of the committee have regarding the bill, which we 

believe align• North Dakota law with the federal HIPAA privacy rule, and In tum wltl 

assist providers, payers, and government agencies In achieving compliance with the 

privacy rule. 

# # # 
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TESTIMONY 

HB 1113 

SENATE HUMAN SERVICES COMMITTEE 
IENATORJUDVLll,CHAIR 

MARCH 3, 2003 

Chllrptreon LN and membere of the Senate Human a.vi... CommltlN: f'or h 

,-cord, my name le Karen Romig La,won, Derwctor of the Dlvlllon of M1n1II Health 
and lubetlnce Abuee In the Depattment of Human lervlCN. I appear before .you 
today to aupport HI 1183, and to comment apeclflcally on Section 2, flnN I and If 

In addition to concurring with the recomnMnded changea to make the language of 

the cu,ntnt commitment law compliant with HIPM requlNrMnta, the Oepa,b,wnt 
recomnNNlda the addition of the followtnw l1ngua1ge found on llnN I and I on ,... 

two ot 111e blll: A ,,..,.., for 1um1nat1on at tlJt atdl boMffll mwt a Hm•ntd and 
approv,d by I MfoOII human llf'Ylct CfllW, 

The NqUlltad change to thla wtlon of the iaw ............ to align It with NDCC 

Ch. 21-03.1-04 which requlrN Hl'Ntllng of an lndlvldual to a publlc natment 
faclllty for obeervatlon, dlagnosla, caN, or treatment for mental IIIMN or chemlcll 

dependency muet be perfo1nNtd by a Nglonal human MrYlce a.nt.r. Thia wlll allow 

for expert examination to be conducted by quallfled •tiff at the Nglonal human 
Nrvlce center. If tlN human NrYlce ante, detennlnea It 1D be advluble to ,.,., the 
client to the ND State Hoapltal for expert examination, It wm then do eo. 

Ttt. development of Nglonal acrNnlng and recommendation for approprfatl lev•la 

of caN h• been very Important to allowing for utlllutlon of 1pproprlata and 

quallfled community baaed NrvlcN, whl,. continuing to recognize the need, at 

tlmN, for that Hl'Ylce to be delivered at the ND State Hoapltaf. 

Think you for the opportunity to appear before you today. I wlll attempt to anawer 

,___..,,,.) any queatlona you may have. 
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r-...,. TESTIMONY OF THE OFFICE OF ATTORNEY GENERAL 

ON HOUSE BILL 1183 REGARDING THE CONFIDENTIAL TREATMENT OF HEALTH 
INFORMATION IN A CIVIL COMMITMENT PROCEEDING 

BEFORE 
SENATE HUMAN SERVICES COMMITTEE 

MARCH 3, 2003 

MICHAEL J. MULLEN 
ASSISTANT ATTORNEY GENERAL 

Chairman Lee and Members of the Committee, I am pleased to be here on behatf 

of Attorney General Stenehjem, and on behalf of the Department of Human Services, who 

aaked me to testify on House BIii 1163, which clarifies the relationship between state law 

requiring the confidential treatment of health information In a civil commitment proceeding 

and the federal HIPM privacy rule. Before I address the provisions of House 81111163, let 

/-,_ me briefly outline the background and purpose of the federal HIPAA privacy rule. 

Background on the HIPAA Rule for the Privacy of Health Information 

The federal regulation entitled Standards for Privacy of Individually ldentlflable 

Health lnfonnatlon (the Privacy Rufe), which was promulgated by the Department of 

Heatth and Human Services (HHS), became effective on April 14, 2001. [The 

regulations are found at 45 CFR {Code of Federal Regulations} Parts 160 and 164.] 

The Privacy Rule is the first comprehensive federal protection for the privacy of health 

Information. 

The privacy rule came about as a result of the Health Insurance Portability and 

Accountability Act (commonly called "HIPAAH], 29 U.S.C. §§ 1181 - 1191c (enacted In 

1996), which established a number of rules to provide greater access to health 

insurance regardless of a person's health status. Title II, subtitle F sections 261-264 of 
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/--\ HIPAA. 42 U.S,C. §§ 1320d - 1320d-8. sets forth a program for 11admtnlstratlve 

simplification," which requires all health care providers and Insurers to establish uniform 

billing and coding systems In order to simplify and reduce the administrative costs of the 

health care system, Congress also recognized. however, that a unlfonn electronic 

billing system. which would necessarfly Include detailed Information about the diagnosis 

and treatment received by Individual patients, would also greatly Increase the capacity 

for accidental or Intentional disclosure of lndlv/dua/ly Identifiable health Information. 

Therefore, Congress required the Secretary of Health and Human Services to establish 

regulations to protect the privacy and security of health information. 

On December 28, 2000, the final rules on the privacy of Individually Identifiable 

health information were published. The effective date of the privacy rules Is April 14, 

,r"--., 2001. In addition, under the rules, the compliance date for most organizations Is two 

years following the effective date. Thus, dootors. dentists, hospitals, clinics, health 

Insurance companies, and specified government heafth plans have until April 14, 2003, 

to bring their operations Into compliance with tha HIPAA privacy rules. (Small health 

plans, roughly those with an annual premium revenue of $5 million or less, have an 

addfttonal year to come into compliance.) 

Because of concern that the privacy rule had certain unintended consequences 

that could have impaired the treatment of patients and made practical compliance with 

the privacy rule dffficult, the Secretary of Health and Human Services made several 

changes to the rule, which were published on August 14, 2002. And, as I mentioned, 

all covered entities (except smafl health plans) must be In compliance with the privacy 

rule by April 14 of this year. 
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The Purpose ot House em 1103 

The purpose of House B1111163 Is to clarify North Dakota law and make it easier for 

health oare providers and the courts to comply with the requirements of both the federal 

HIPAA privacy rule, and chapter 25-03.1, which set forth the procedures for the cfvll 

commitment of a person who requires treatment for mental Illness or substance abuse. 

The bill does not reduce the privacy protection that fs given to health Information that Is 

disclosed in connection with a clvll commitment proceeding. The bill also does not place 

unreasonable restrictions on the use of this Information - to the extent disclosure Is 

needed to permit the courts to carry out their responslbHftles under chapter 25-03.1, and to 

permit psychiatrists, psychologists, and other mental health care providers to carry out 

their responslblHty to care for Individuals who require treatment for mental Illness. 

Let me now tum to the substantive provisions of House B1111163. 

Sectlon-py .. SectJon Analysis 

Section 1, which creates a new section 25-03.1-03.1, clarifies that a treating facility 

may disclose Individually Identifiable health Information to a court, human service center, 

state's attorney, and the subject's retained counsel. This section Is necessary because 

under the HIPAA privacy rule, an individual's legal counsel Is not Included In the definition 

of a "personal representative." I should explain that "lndlvldually Identifiable health 

lnfonnatlon" Is a koy tenn under the HIPAA privacy rule. It means "health Information, 

Including demographic Information collected from an i1ldlvldual, ... [that]: [1] Is created or 

received by a health care provider, health plan, employer, or health care clearinghouse; 

and [2] relates to the past, present, or future physical or mental health or condition of an 
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Individual; the provision of health care to an lndlvk:fual; or the past, present, or future 

payment for the provision of health care to an fndtvkJual; and 

I. That Identifies the Individual; or 

H. With respect to which there Is a reasonable basis to beHeve the lnfonnatJon 

can be used to Identify the lndlvklual." 

tn other words, it Includes health information about an individual that Identifies them 

directly by name, address, patient ID number, or social security number, or indirectly by 

means of a series of demographic variables Including date of birth, gender, race, marital 

status, and zip code. 

Section 2, which amends section 25-03.1-10, clarifies that an expert appointed to 

conduct an examination may consult with or request participation in the examination by 

any qualified mental health professional and may include in their report any findings or 

observations made by that mental health professional. Section 2 also amends section 

25-03.1-10 (on a matter unrelated to HIPAA) to require that any request for examination at 

the state hospital must be screened and approved by a regional human service center. 

Section 3, which amends subsection 1 of section 25-03.1-13, clarifies that the legal 

counsel appointed to represent a person subject to a civil commitment proceeding 11must 

have access" to the client's health information. (Because the disclosure Is "required by 

taw" It Is permitted under the HIPAA privacy rule.) 

Section 4, which amends section 25-03.1-43, simplifies the list of persons to whom 

the lnfonnatlon and records obtained In the course of a civil commitment proceeding may 

be disclosed by specffylng that this lnfonnation may be disclosed (1) to a court as required 

to carry out the purposes of the clvll commlt1 nent chapter, and (2) as authorized under the 
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HIPAA privacy rule. Disclosure under current law Is similar to. but slightly different thanf 

the dlsclosure authorized under the HIPAA privacy rule. Thus, to avoid unnecenary 

technical analysis In the case of each olvtt commitment proceeding, the standard specified 

in the federal privacy rule will be followed. 

Section 5, which amends subsection 20 of section 43-17 .. 31, clarifies that a 

physician may be subject to disciplinary action for the failure to transfer medical reoords to 

another physician or to supply a copy of the records to the patient, ff the patient makes 

such a request (11except if the dlsctosure Is otherwise limited or prohibited by law"). A 

reference to a Board of Medical Examiners rule relating to the transfer of psychiatric 

treatment records is r,,pealed because the HIPAA privacy rule adequately covers this 

Issue, and Is 11more stringenf (I.e., restrictive) with respect to the dlsotosure of 

11psychotherapy notes," thus supercedtng North Dakota law on this Issue. 

Section 8 repeals section 25-03.1-44 relating to "accounting" for the disclosure of 

tndlviduatly identifiable health lnfonnation about an Individual who Is the subject of a civil 

commitment proceeding. The HIPAA privacy rule contains detailed requirements on 

accounting for disclosure of health lnfonnation. In addition, the state hospital and other 

providers will still br• required to "chart" required infonnation relating to the disclosure of a 

patienfs health infonnation. 

Section 7 provides that this bill is an emergency measure. 

Section 8 provldo~ that the blll is effective April 14, 2003, which is the date on which 

all health plans and covered providers must be fn compliance with the HIPAA privacy rule. 
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Chairman Lee, thank you for providing me an opportunity to discuss House BIii 

1163, which clarifies the use and disclosure of protected heatth Information In 

connection wfth a olvll commitment proceeding, I will be pleased to answer any 

questions you or other members of the committee have regarding the blll, which we 

believe aligns North Dakota law with the federal HIPAA privacy rule, and In tum wm 
assist providers, payers, and government agencies in achieving compliance with the 

privacy rule. 

# # # 
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The HIPAA Privacy Rule: A Brief Overview 

The Department of Health and Human Services (HHS) published the Privacy Rule, the 
STANDARDS FOR PRIVACY OF INDIVIDUALLY IDENTIFIABLE HEALTH 
INFORMATION (4S CFR Parts 160 and 164], on December 28, 2000, and adopted 
modifications of the Rule on August 14, 2002. 

The Privacy Rule establishes, for the first time, a foundation of Federal protections for 
the privacy of protected health information. The Rule does not replace Federal, State, or 
other law that grant individuals even greater privacy protections, and covered entities are 
free to retain or adopt more protective policies or practices. 

The HIP AA Privacy Rule for the first time creates national standards to protect 
individuals' medical records and other personal health infonnation. 

• It gives patients more control over their health infonnation. 
• It sets boundaries on the use and release of health records. 
• It establishes appropriate safeguards that health care provjdcrs and others must achieve 
to protect the privacy of health infonnation. 
• It no~ds violators accountable, with oivil and criminal penalties that can be 
imposed if they violate patients' privacy rights 
• And it strikes a balance when public responsibility supports disclosure of some 
f<'rms of data - for example, to protect public health. 

For patients - it means being able to make infonned choices when seeking care and 
reimbursement for care based on how personal health infonnation may be used. 

• It enables patients to find out how their infonnation may be used. and about 
certain disclosures of their information that have been made. 
• It generally limits release of infonnation to the minimum reasonably needed for 
the purpose of the disclosure. 
• It generally gives patients the right to examine and obtain a copy of their own 
health records and request corrections. 
• It empowers individuals to control certain uses and disclosures of their health 
information. 

For the average health care provider or health plan, the Privacy Rule requires activities, 
such as: 

• Notifying patients about their privacy rights and how their information can be 
used. 
• Adopting and implementing privacy procedures for its practice. hospital, or plan. 
• Training employees so that they understand the privacy procedw-es, 
• Designating an individual to be responsible for seeing that the privacy procedures are 
adopted and followed. 
• Securing patient records containing individually identifiable health information so that 
they are not readily available to those who do not need them. 

Responsible health care providers and health plans already take many of the kinds of steps 
required by the Rule to protect a patient 1s (or plan member's) pri'vacy. The Hf PAA privacy• Rule 
requires formal/tat/on and documentation of these policies and procedures. 
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38203,0101 
Tftle, 

March 6, 2003 

PROPOSED AMENDMENTS TO HOUSE BILL NO, 1163 

Page 2, line a, remove "A ,eguest tor examination at the state hospital must be w;runed aod" 

Page 2, fine 9, remove •IPRfoved by a teglonal human service anter." 

Renumber accordingly 

Page No. 1 38203.0101 
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