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2003 HOUSE STANDING COMMl1TEE MINUTES 

BILL'RESOLUTION NO. HB 1180 

House Government and V eteranR Affairs Committee 

CJ Conference Committee 

Hearing Date 1 .. 24-03 

T Nwnber Side A SideB 
1 X 

1 X 

Committee Clerk Si tw'e 

Meter# 
O..end 
()..13.0 

Minutes: Chajnnap Klein; opened g on HD 1180. All committee members present 

Ljnda Belisle.Director 0MB. Central Services Division; appeared on favor of the bill and 

provided testimony (SEE ATIACQED TESTIMONY). 

Gordy Smith. CPA. Audit Manapr; appeared in favor of the bill and provided written testimony 

(SEE A'ITACQED TESTIMONY>i 

liiona A. Jeffcoat-Sacco. Director, Public Utilities Diyision,Public Seryicr- Comtnission: 

appeared in opposition of HB 1180, (BEE ATTACHED TESTIMQNY1 

Jeff Enaleson. Director. Investments North Dakota State Land Department: appeared in 

opposition of HB 1180,!SEE ATIACHED TESTIMONY). 

Faye Kopp, De;puty Executive Director. ND Retirement and Investment Office: appeared in 

opposition of HB 1180 and provided written testimony. (SEE ATrACHED TESTIMONY) . 

. :) Deb Knudsen. Manager of Benefits Plannina and Reseraroh .NDPERS: appeared in opposition 
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Pqe2 
House Government and Veterans Affairs Committee 
Bill/Resolution Number HD 1180 
Hearing Date 1-24-03 

and provided written testimony (SEE AJTACQED TESTIMQNI). 

Bsmrescntative Kiehl; I would like, to appot·.t a committee to HB 1180 and I ask that 

Re.m,sentatiyc Hw to chair it and Representative Winrich if )'Ou would get involved with it 

because of your background in democracy, and Rmro,sentatiye I!mu10 because of his 

backgrowtd in trying to keep the investment funds open and solid and see if we could work 

something out on 1180. 

Herc ends presented written testimony. 
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2003 HOUSE STANDING COMMmEB MINUTES 

BILI../RESOLUTION NO. HB 1180 

House Government and Veterans Affairs Committee 

□ Conference Committee 

Hearing Date 2-13-03 

T Number 
l 

Committee Clerk Si 
Minutes: 

Side A SideB 
X 

Meter# 
11.s .. 26.3 

· co ttee members Qwcm19 Kteini called the hearing to order on HB 1180 All mmi 
ka(esentalive Ifll.l• were present . 

• presented amendments to HB 1180. (SEE AT[ACQED 

AMJNQMENTS). 

Rc,presentatjye Meier: made a motion to move the amendments as Haas. presented by Representative 

RQm:esentatiye Potter: second the motion to AMEND HB 1180. 

All in favor of amendment, it carried. 

Rem:esentative Meier: made a DO PASS AS ™E . - NDED MQIJW!I on HB I I 80. 

Re.m:esentative Sitte: SECOND the do pass motion. 

YOTE: 13. YES~ NO 1 ABSENT (KASPER). 

Modon carried. 

Meetmg adjourned. 
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Amendment to: HB 1180 

FISCAL NOTE 
ReqUNttd by a..ga.latlve Council 

04/04/2003 

1A. State flacal tffect: Identify the state /fs<Jal tlfeot and the fiscal effect on eg.ncy appropriation, compared to 
fund~ ,.vels and ann11,v,n.aflon1 antic/, tfld under current law. 

2001-2003 Biennium 2003·200I Biennium 
General other Funds General other Funds 

Fund Fund 
Revenues 

$ 

2005-2007 Biennium 
General OtherFunda 

Fund 

18, Cou c ind school district flscal effect: /dent the fiscal effect on t/HJ a rlate 'ltloal subdivision. 
2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

School School School 
Counties Cltln Dl.trlcts Dlatrtqta Cltlu Dlatrlcta 

~ $ 

2. N1rratlve1 Identify the aspects of the measure whloh cause fiscal Impact and lnolude any comments relevant to 
your analysis. 

No fiscal Impact. 

/) 3. State ft1cal ett.ct detall: For lnfonnatlon shown under state fiscal effect In 1A, please: 
.,.-/ A. Revenue.: Explain the re\118nue amount$, Provide detail, when appropriate, for eaoh revenue type and 

fund affected and any amounts Included In the executive btldget, 

No fiscal Impact. 

B. ExpendlturN: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, llnB 
Item, and fund affected and the number of FTE positions affected. 

C. Appropriation•: E"plsln the appropriation amounts. Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between tho amounts shown for ex()(Jndltures and appropriations. 

No flscal Impact on appropriations. 

Pam Sharp 0MB 
328-4606 rid: 04/04/2003 

Operator'• ll1rt1turt 
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Amendment to: HB 1180 

FISCAL NOTE 
Requeettct by Lealaldvt Oouncfl 

02/1e/20o3 

1A. State flaoaJ effect: lt#nt/fy ti» state fiscal effeot and tht fiscal effect on 11gtJnoy appropriations compared to 
fundl levels and Ilona entlo~ ted under current law. 

2001-2003 Biennium 2003•2005 Biennium 2005-2007 Biennium 
0 ....... 11 other Fundl General Othtr Funds General other Funds 

Fund Fund Fund 

2, Narrative: ldtlntlfy the aspeots of the measure which cause fiscal lmpaot and lnolude any comments ,e/evant to 
your analysis. 

No flscaJ Impact. 

3. Stat. tlacal effect detail: For Information shown under state fiscal efreot In 1A, please: 
A, RevenUM: Explain the revenue amounts, Provide detail, when appropriate, for each revenue ty,- and 

fund affected and any amounts Included In the executive budget. 

B. ExpendltUru: Exp/sin the e,q,endlture amounts. Provide detail, when appropriate, for each agency, line 
Item, and fund affeoted and the number of PTE positions affected. 

c. Approp,udlona: Explain the appropriation amounts. Provk:16 detall, whfn appropriate, of the effect on 
the b,.nnlal appropriation for each agency and fund affected and any amounts Included In the executive 
budget. Ind/calf) the relationship between the amounts shown for expenditures and appropriations. 

No fiscal Impact on appropriations, 

ame: Pam Sharp 0MB 
hone Number: 328-4606 red: 02118/2003 

0p1ritor•1111t11tur1 
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BUI/RetdutJon No.: HB 1180 

FISCAL NOTE 
Requnttd by Legloltlve Counoll 

01/02/2003 

1 A. 8tllle flloal .,,_.: Identify the ,tste flscsl effeot and the flscal effect on B(l(Jncy app,oprfatlon, compared to 
fund~ lev./1 and tJona antic/. ltd under cum1nt Jaw, 

2001-2003 Biennium 2003-200S Biennium 2005-2007 Biennium 
General Other Funds General 0tMr Funds ....,_. Other Fundl 

Fund Fund Fund 
Rtwnuea 

19. and achool dlstrlot flacal effact: /de, the fiscal effect on the bdMslon. 
Bllnnlwn 2003-2005 Biennium 

School 

2, N.,atlve: Identify the aspects of the measure which cause llscal Impact and Include any comments relevant to 
yc,ur analys/8. 

,,,..--.._ 
. \ 

L 

_) 3. State tlecal ..r.ct detall: For lnformlltlon shown under state fiscal effect In 1A, plea#: 
A. R.wnuM: Exp/sin the revenue amounts. Provide dtltall, when appropriate, for sach n,w,nus type and 

fund affected and any amounts Included In the executive budget. 

e. Expendltul'N: Explain the expenditure amounts. Provide detall, when spp,oprlate, for each B(lt)noy, line 
Item, and fund affected and the number of FTE posHlons affected. 

C. Approprtatlons: Exp/sin the appropriation amounts, Provide detan, when appropriate, of the efrect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between the amounts showr, for expenditures and appropriations. 

No fiscal impact on appropriations. 

Linda Belisle, Director !Agency: 0MB, Central Services Division 
328-3494 ~------Phone Number: IDat• Prepared: 01/06/2003 ________ _, 

-- · •lt td t Nodlrn rnfo,-tfon 'Vlt• for aforoftl_..,. MIi 
the •lol'Olra,.hto 1_,.. on tht• ft t• IN accurett repr~Wctijona of recorde wr .... ~ of tht Alltrf can N1tf onal ttanderdl IMtftutt 
MIN ftltllN·lft tht ,_,t•r cour11 of bulfnttl, TfhJ•l~ttotraph.z:-1:-~:~:.r:l, th~ this Notfce, 1t ta dul to tht qualftv of tht 
(ANII) for erchfval Mfcrofll•• NOYIC&t If th• 1 1111N MIii 

- Nina fllMOd, 1:)iLL lMl>ds:P~ i&P-1~~ 
0ptr1tor111f:'anatur1 
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38157,0101 
Tlde.0200 

y/6 
=t~~=.~:=~=t~':'i::! for~// Y / 

0 3 
February 14. 2003 /~:!, 

ll)UII AMENDMENTS TO HOUSE BILL NO. 1180 GVA 2-17-03 

· Page 1, Une 1. replace "two" with "three" 

Page 1, line 2, after "proposals" Insert", small purchases/ and remove "resoMng• 

Page 1, llne 4, replace "subsection" with "subsections 1," and after •2• Insart '\ and 4" 

BOU81 AIIIIIIDIS TOD 1180 GVA 2-17-03 

Page 2, Hne 1 a, remove "The term fnoludes professional services" 

Page 2, remove line 17 

Page 2, line 23, after the fourth comma Insert "services," 

Page 2, II "--~" 
" 

n Js o e seou ng o e proJU n servJS, 

. Page 2, remove line 31 

mun ANDiliUTS 'JO D 1180 

Page 3, remove tines 1 and 2 
GVA 2-17-03 

Page a. fine 15, after the first 11commod1t1
1
~f Insert "and yrylces", after the second 11keMe" 

Insert "it.Hlu", and after the saco 11commodffles" Insert "and services" 

Page 3, line 28, replace the second "and" with "m11 

BOUSE AllliiliDYS TO D 1180 
Page 4, llne 21, overstrike "The office or 

Page 4, llne 22, overstrike "management and budget11 and replace "or purchasing agen0y• with 
"The procurement officer" 

IIOUSI ANMINNIS TO Bl 1180 GVA 2-17-03 

Page 7, after tine 17, Insert: 

"SECTION &. A new section to chapter 54-44.4 of the North Dakota Century 
Code is created and enacted as follows: 

Small purchaas • 

.L. Any procurement not oKceedlng the amount established by written directive 
of the office of management and budget or by the state board of higher 

Page No, 1 38157.0101 

flNt 1fol'Olf'•te f...., on thf1 ffl• ,,.. ICCUt'at• t'aprocuttn of recordl •ttwrld to Nodtrn lnfo,...tfon l)'tt- for •loroffl•lnt lflll 
...,.. fftMN·fft tht NIUl•r courtt of bt.llfntll, Tflt pfloto,rephfc proctt• Mttl 1tendtrdt of th• Mtl'fCtn N•tfonet ltendl~ IMtttut• 
(MIi) for ll'chfYll MfcrofflM, tH>TJCl1 If th• fflMd ..... altoVt ti l .. , l .. fblt thtn thtt Notfct, ft ,. due 1:o th• qutlf ty of tht .._,I liolng fflaod, ~ 

,-l)" ~ · \ ~;)d D3 
11por11or•• ~~ cl Doto 
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IIOUII ,DMi-tl.11> Bl 1180 adl.tllalkm DU G\'4 2-17-03 ~ j 
~ncre!wft'68f~~:.~? 15~10-11 may bt roadt 1n 

2,~~ 

~ im':r:rc,::.,=31r.=~t be artJflclat!y dtyfded II to constitute 1 

p IIOU81 ANlllliDJS 1'0 D 1180 
age 7, llne 24, replace "of the office or with• GY.l 2-17◄3 • -- reap,gnslble for the tr 

Page 7, Une 25 remove .. m con act or sollcltation .. 
' _ anagement and bu~ Wllet or the purohufng agency• 

BOUR MIGl•GI& TO D 1180 
Page 8, fine 11, replace "Subsection 2" with "Subs ti GYA 2-17-03 P ec one 1, 2, and4' 

age 8, llne 12, replace "Is" with "are• 

Page 8, after Hne 12, Insert: 

"1. Th 8 office of management and bMdQ 
~ 1 r"°"' that dnlre to proyiijj,9!:~~lah and roalntaJo currant 

very person er ll~alMee •~· th - es and services to the 
~roposal on contracts for com~' ar:I desires to bid or submit a 

apter must be an approved vendoe, - Hrvfcel awarded under this 
:r'~ e, 1:1.:;:= .,~ lhe ~~=!if.::"..:~ re.:;est feF 11181 
-•lllN wllde, 1h19 aaetlell :,:-11ee,. ~ 11111 a, IN'IIINl•al AMII' nel~ 
ptaced on the blddera nm. The om:i, .eACter that le Mt a,,,revetf be 

. ==•~r=~ 
Page 8, after llne 291 Insert: 

114, Th e ai,eoter of the effiee ef MIA ~gAee, grocurament officer m agaMB'!' MEI IMHlgel, er lhe lllreelllf'e 
~~ :3 aeerelal)t el HIie 88 JJ,:J..,~ rrt~ 18":1181RBIIIB re, regloll'lllleA 

or proposal from a vendor th t 888 8
" aA& authorize receipt c:;ri9", ill Ihle aeellaA ii lhe lllreetef ae,w:V:'lll':fl. l'elllaea 18 regleler aa 

dete~f:iaf1':°n:::! vendors ff Iha prwure:,ent '; i::::t1: ~ 11':,oo 
... A eemrAedlly lo 90 tjAlf:1Y8 &Ad 88 

88r!"'Ual le tho g&'o'llffllR&nl 11~8f" 81' 8JJeelfie oha111oterlellee 
eA y freM 8A0 88Y~ee anEJ Aet threYgh ~l=lcf re en t+lal It le a~allahle .. e eaalere er ,etallorei 

• 8M8~1 &t !A emergeney ae fjelfnod iA et:,baeetleA 7 ef eeotleA 54 44 4 82 I t 

&: :rhe oorAMealty te he pa:,rehaeed I least t\f.,19 aPt3retted tteAdere ,a ,a ~ne tlMe pYMhaee fer whloh at := " : y IN! IMlkllllo 11111l lhe alreele, el Ille 

lb-~ la,~ lhei:Et:.rr.:::=: .. 
8 state to receive the bid or pro~~i ~ Is In the best Interest of 

• - 8 successful bidder or 

Page No. 2 38157.0101 
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IIJOII W■■-■11 !O D lllO Q'fA 2-17-03 

Renumber aocordngfy 

Page No. 3 38157.0101 
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Date: ~--/3 .. 03 
Roll Call Voto#: J ISO 

2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. 

House GOVERNMENT AND VETERANS AFFAIRS --__,;~,;.::;.::;.=..:.::.;::::.:..:...:.=..:::...!.!:~~~~~~~------ Committee 

D Check here tor Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By 

Movft 10 amen<-' H:~ "eo 
---f-lR~4>~•---m_..a...::;:..e.:..=tt.!....(_ SecondedBy ~Ri~~p&.:·~~-.Jra..lll!!la----'-

Reoresentatfves Yes No Representatives Yes No 
Chainnan M.M. Klein B. Amennan 
Vice Chalnnan B.B. Orande L. Potter . 
W.R. Devlin C. Williams 
C.B.Hw L. Winrich 
J. Kasper 

•' 

L.R. KJemin 
L. Meier --.. M. Sitte --W.W. Tieman 

~ 

R.H. Wilcenheiser 

'.· -
' .. ~ 

Total (Yes, 13 ----~;;;__-- No 0 
Absent (/ J ~ep. Kasper 
Floor Assignment 

i.f the vote fa on an amendmint, briefly indicate intent: 

Thi afo,..,,.-,.to 1_,.. on tht• fll• 1rt accur1tt r~ttona of rtoordl •ttwr.d to Modern lnfo1Wthn tvtt- for •fof'oftlatnt INI 
Ntf't fH•·'" dlt .... l ... COUt'H of ~fnttt. 'tflt pflotoorephfc pt"OCfH Mtt• It .... of tht AMtrfcan Nltfonl\ ttanderrdl lNt1tut• 
(Alftl) for •rchfval MfcrofflM, NOTICEI If tht fthilld , .... ~ ,. lfft l,tttb\t than thi• Notice, tt •• - to th• quetfty of tht 

__,.t Mtna fflMd, ~~ 

Clpot'Ot0t•1 -~~ ~~ d Doti 
1::P,, · , $).)o3 

I 

J 



Date: '>-./3"03 
Rott Call Vote #: . °' HB I 160 

2003 BOUSE ST ANDING COMMITTEE ROLL CALL VOTES 
BILIJRESOLUTION NO. 

House GOVERNMENT AND VETERANS AFFAIRS Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number ,3'8151, 0/0/ 

Action Taken 

Motion Made By 

Du .pass tl'3 a.romded as p-erid h.t 1/aAS 

-R~efp:......., ---'~~~er!.__ Seconded By Rep, Stt~ 
Reoresentatlves Yes No Reoresentatlves Yes No 

Chairman M.M, Klein I' B. Amennan k 
Vice Chairman B.B. Grande ( L. Potter i' 
W.R. Devlin C C. Williams ;, 

' C.B. Haas ~ L. Winrich y 
J. Kasoer 1J. __ ... 
L.R. Klemin i~ 

L. Meier ·~ 
M. Sitte k 
W. W, Titmtan ~ 

R.H. Wiltenhciser 
I 

~ 

·-
Total (Yes) 13 No -~Q:____ ____ _ 

Absent (.1.) Qep.Kasp~r--
Floor Assignmtmt Rep. H:o.a.s 
If the vote is on an amendment, briefly indicate intent: 

f 
I 
I 
I 
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REPORT OF STANDING COMMl1TEE (410) 
February 17, 2003 9:08 a.m. 

Module No: HA-30-2111 
Carrier: Hui 

lnNl't LC: 38157.0101 11tle: .0200 

REPORT OF STANDING COMMmeE 
HB 1180: Government and v ... n• Affllra Commltt• (Rep. M. Klein, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (13 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). HB 1180 was placed 
on the Sixth order on the calendar. 

Page 1, line 1, replace ·1two11 wtth -three• 

Page 1 , line 2, after 11proposals11 Insert •, small purchases,• and remove 11resolvlng 11 

Page 1, line 4, replace •subsection• with 11subseotfons 1, • and after •2• Insert •, and 4• 

Page 2, line 16, remove 11The tem1 Includes professjonal services• 

Page 2, remove llne 17 

Page 2, llne 23, after the fourth comma Insert •services,• 

Page 2, line 30, remove the owu·strike over the overstruck period and replace_ ... •j£li~~"-i~ 
11Each time a puroha~lr.g agency orooures prQ.1t~rumt1IL.U~' -....ltUu .. ·u.o~.m 
with thr., office __Qf_m~ j 1an.a1ma1nr t r t'fae,,,,tr\ll"lt"II ~ f aa.n,, .... .,. 

procur QdLlb.e -"' ocess used to procure the service: and If a competitive bidding process 
.2.r a comr'?littve proposal process was not used, an exo1anat1on for the deviation from 
.eli.i.~ r,cocess. The report must be flied wtth the office of management and budget 
within thirty days of the seouring ot the professional services.· 

" ... ·· .\ Page 2, remove llne 31 

, Page 3, remove llnes 1 and 2 

Page 3, llne 15, after the first 11~mQdlti.u11 lntart 11 and serytqo•, after the second 11hM811 

Insert 11!b2mt, and after the second •commodttles11 Insert •and services• 

Page 3, line 28, replace the second II Md11 with 11.QI11 

Page 41 llne 21, ove: rstrlke "The office of 11 

Page 4, line 22, overstrike 11managoment and budget 11 and replace 11 or purchasing ageng~t with 
11The procurement otilo<M" 

Page 7, after line 17, Insert: 

11SECTION 6. A new section to chapter 54-44.4 of the North Dakota Century 
Code Is created and enacted as follows: 

(2) 01:81<, (3) COMM 

small purchases . 

.L ~Any procurement not exceeding the amoun~ §stabllshed by written 
directive of tbe office of management and budget or by the state board of 
higher education pursuant to subsection 5 of section 15 .. 1Q·17 may be 
made In accordance wttb small ourohase prQj;edures, 

~ small purchases need not be made through comoetitlve sealed blddloa or 
oompetJttve sealed proposals. However, sman purchases muat be. made 
with competition that Is praottcable under the circumstances. 

Page No. 1 

' ' ' ' .• 

' ' ... ' I • • -• ., • •" " • ' .. . . • •"- - '. •-" ._ ~ • ' ''"' . j ·"''' •' ' ' ..; "" ► to. I' •,:.:: 

Tht 11fcrctr1p1fc fNOtt cin thhl fllffl 1r11cc:urete repr~tfcna of reeordt dltfvtred to Modern lnfor1111tfort tytt ... for _.o,ofllitfr, • J> ( i! 
were fftllllld In the rtau\1r courae of buafl'ltla. rho 1 '1oto0r•pMc proceta mHtt atandal"dtl of the Affitrfcen Nat1onel 9tandel'dl ll\lt1tut1 · , 
(ANS1) for atchfval 111lcrofflffl, NOYICF.1 If the fftllltd f•w• et,.ove fs te11 legible than thfa Notice, ft t• due to the queltty of the 

-• botno fllMd, , ~~ cl U"' tf'.t,J( ·· \ pJo3 · 
0ptr,tor'1 Sfgnatv,:.9 £) Datt 
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REPORT OF STANDING COMMllTEI! (410) 
February 17, 2003 l:OI 1.m. 

Modut. No: HR-30-28N 
Carrier: H­

lnaert LC: 38157.0101 Tltte: .0200 

3.a Procurement regulrements may not be artiflolally diylded as to constitute 1 
sman purohase under this seotfon, 11 

Page 7, llne 24, replace 11.Qf the offloe of" With 11 responslble for the rmn,tract or sono1tat1on11 

Page 7, llne 25, remove • management and budget or the purchasing agency• 

Page 8, llne 11, replaor •subsection 211 with 11Subseotlons 11 2, and 411 

Page a, llne 12, replace 111s11 with 11are11 

Page 8, after Une 12, Insert: 

•1. The office of manaaeme..nt and budget shall estabUsh and maintain current 
llsts of persons that desire to provide commodities and services to the 
~ Every person er &uelFteaa eAtity that desires to bid or submit a 
proposal on contracts for commodities and services awarded under this 
chapter must be an approved vendor In order to 11eeeltite a ,eq~eet fe~ .,,tie 
er J91'ef'8&ale. ijAleee ,wltJeEI ay ttte Ell,eeter ef lie eHiee ef M&MfloMont 
aAEt huE11et, er tt.e Ellreeter!a EtealgAee, a alEI er f)l'et,eeal M8V Aet he 

::c:e:\:1:;1: 1,:t1ii,~~ctl1 ::e':nra~d•w:;~ &: 
purchasing agency shall use the 11st when Issuing 1nv1t1tlon for bids or 
request for proposals over the amount established tor small purch~ses. 
except as othmwtse proyjded lo this section.• 

Page 8, after llne 29, Insert: 

(2) DESK, (3) COMM 

114. The Etlreeter ef ~he eMee ef maAa&eMeAt anEt BuEloet, er ttte EtlFeeter'e 
Soolgnee, procurement officer may W&i'lle the ~qultteMeAto fer reglotr&tlaA 
witfq lie oee,etory ef et-ate ae ,,M•MeEt IA ~lo eeetlen anEI authorize receipt 
of a bid or proposal from a vendor that uAquallfiedly reft:fooa te register ae 
19re·,IEleEI In thlo eeetlen if the Ellr-eeter er the <41reetor'e EleoleAee Is not on 
the Ust of apP.roved vendors If the procurement officer makes a written 
determination thab• 

&:- A 88Mffl8Ellty lo 88 l:jAlqYe aAEt ~88880988 8U8R OJ!t881tle 
eRar-eeterletles eeeentlal te ~ 1e gei.10FRM0At pregraM In queetion that lt 
lo a~tallaele only fre~ ene 001:.1,ee aAEI net thre~gt:t tN~eleealeFG er 
retailer&, 

e:- An eMergeAey ae aetlAeEI IA e~~eeetleA 7 ef eeetlon &4 44. 4 92 
eMlete; er 

&r TAO B8A1A18Slty te ee Pl:lf8R898S 19 8 eAe tlffle f)t:'HJR99e fer wtileh~:d 
leaet t\\18 apt,1ret.i1eEI ¥eAEle,e a,e not ewallaele aAa the al,aet9r ef the 
efflee ef mana1emeAt aAd a~Etget, or ttie elreeter'e Eloelynoo, 
-eetormlAee eenelEleratlen of elEle er pref)teaale froM t:1Are1latered 
•.iendere le IA tt:te eeot lnteireet ef ttte atate It Is In the best Interest of 
the state to receive the bid or proposal. The successful blddsr or 
offerer must become approved before the award and the exlstenri..Qf 
this approval reaulrement must be stated In the s0Ucltat120, If an 
unapproved vendor Is selected for award. the vendot's bid or 
=~~~ be releoted If that vendor fails to become agproved 
th[ys or within a Bh<'rter period as specified In wrttlna by 

the procurement officer. The procurement officer may waive approval 
mulrement If the procurement officer determine~ that registration 
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2003 SENATE STANDING COMMITTEE MINUTES 

Bll..URBSOLUTION NO. HB 1180 

Senate Government and Veteran's Affairs Committee 

□ Conference Committee 

Hearing Date 03/06/03 

_ __;_.:.L.;.....N_u;...;.m;.;,;be~r -~-_.:;:S_id_e_A ______ S_i_de_B Meler# 

1-----------~------x.;_· ----'------- 4500 to end 
x Oto end 

0-2100 

Minutes: 

Senator Karen Krebsbach. Chairman opens HB 1180, All scmators present. 

Linda Belisle, Director, 0MB, Central Services Division (Testimony attached) 

Neutral positlon 

Sparb Collins, PERS. (testimony attached and amendment) 

John Dwytr, Chairman of Lignite Research Council (Prepared amendment attached) 

If amendment is not adopted they are in opposition. Goes over how the lignite council came 

about and why thi~ is not appropriate for the lignite program. 

We think 1ignite program, which is a unique program, should be exempt from this bill. 

Senator Krebsbach: How many contracts would fall under this? 

Dwyer: All of them mostly. 

Senator Krebsbacn: How do you find the bidders? 

Dwyer: AH differet1t ways, 

TM •fnrotrll)hh1 ,..,.. on thf• ftl• ar• atcur•t• reprocuttone of recordt dtlfwrtd to Modern lnforwtfon 8Ytt• for •torofll11tno Ind 
...... fllMd h'I tMI ..... l1r ccurH Of 1,utfnetl, Th• photogr1r1Mc proctH MHtt ltenderdt of th• NNrfcen N1tfon1l ttlndtrdl lnetftutt 
(t1.,l81) for 1rchfval M1crofHM, NOYICEI If the fflMed 1Nge •v. .. loll letfble than thf• Notfct, ft ,. due to the quailitY of tht 
docWltnt befnt fHNd, ,.. ~ Q \v--... 
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Senate Government and Veteran• s Affairs Committee 
Bill/Resolution Number HB 1180 
Hearing Date 03/06/03 

Todd Krandam, ND Society of Professional En&incers, (testimony attached and prepared 

amendment) 

They would be opposed if amendment is not adopted. 

Laura Glatt. Vice Chancellor for Administrative Af'faltB, ND University Systems 

(Testimony attached) 

Steve Cochran, Executl-Ye Director of the Retirement ~nd Investment Office (Testimony 

attached) 

Jason Dockter's Testimony is presented for the Information Technology Council or North 

Dakota (attached) 

Opposition 

Judy Carlson, Project Safe Send Coordinator, (Testimony attached) 

IUona JeffcMt-Sacco, Public Utilltles Division, Public Service Connnir;slon (Testimony and 

amendment attached) 

Jeff Engelson, Director, Investments ND State Land Department, (Testimony attached) 

Gordy Smith, Office of the State Auditort Audit Manager (Testimony attached) 

Senator Brown: Did you like the original fonn? 

Smith: We supported thti original bill but ther ~ are still some changes that should be made. 

Senator Brown: You suggest there needs to be an over sight of the procurement process. 

Smith: Yes, The agency should be given the right if the agency demonstrates they have a good 

policy and 0MB ccn delegate the authority to that agency, I also feel that 0MB should be able to 

exempt agencies if 0MB feels that Lhcy are doing a fine job plus I feel there should be so kind of 

'1111 •ffo1rl~•, fc fNlff on thf• fHrl4 •r• 111ceuratt reprOtM)ttw of recordl dtlfverf.d to M<;dtrn lnforMtfon tvet• for 111tcrofltMfnt and 
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Senate Oovemment and Veteran's Affairs Committee 
Bill/Resolution Number HB 1180 
Hearing Date 03/06/03 

emergency clause in case they need to go out and hire someone immedi~tely that they are able to 

do so and then they can work it out with 0MB after the fact. 

Senatc:r Brown: I think that you could admit If someone is afraid of the unknown it could go 

both ways. 

SmJth: That is true. Is the agency accomplishing what it set out to accomplish is what they 

should be looking at. I would look at contracts for services and auditing and managing those 

contracts. Are they making sure they are getting what they are suppose to be getting. For instance 

an agency was paying a contractor J 50% more than what the contract said. The reason for that 

was the contract was over 8 years old and they just agreed verbally on an increase price without 

putting out any chance for new bids. If you are not protecting the state from liability standpoint. 

They also should an have a out clause in case they cannot get any funding from appropriations. 

Senator Wardner: When you are doing investigations audits is your concern that the agencies 

do not have any kind of policy from contract services or that agencies am all different or both? 

Smith: I would say both. We found instances where agencies decent systems for example Human 

Services. DOT had 200 contracts that met our perimeters and they virtually had no system as far 

as contract management. I think some agencies do have a process that they do go though but not 

all the things that the attorney genera1 wants. I am not trying to point fingers at any agencies I 

think that they may not have the proper procedure that should have been given to them and that is 

not necessarily there fault. 

Senator Krebsbach: So you think part of the problem could be the age.ncies have been waiting 

for guidelines that were directed to be out. Unless you know what you are suppose to do 

sometimes it is a little hard to meet the standards. 
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BiU/ResolutJon Number HB 1180 
H('aring Date 03/06/03 

Smith: Yes, I think 0MB should have had the guidelines out long before they have. Thty held 

meetings to draw agencies and get information, The procurement office was trying to get a 

consultant. 

Senator Wardner: The "out° Clause, everybody should be doing that. 

Smith: I agree. We were surprised at all the different types of contracts out there, so not all 

guidelines will flt each one. 

Senator Br,::,wn: Is one of the number's just the number's of contracts they have? 

Smith: Volume is a big problem for the agencies and the way they do It and the system, 

Cl<>~ed HB 1180 
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2003 SENATE STANDING COMMmEE MINUTES 

BILL/RESOLUTION NO, BB 1180 

Senate Government and Veterans Affairs Committee 

□ Conference Committee 

Hearing Date 03/20/03 

Tape Number Side A SideB 
HB 1180 X 

Committ~ Clerk Signature 

Minutes: 

Meter# 
1300-2400 

/-) Committee discussion on HB 1180, Senator Brown is absent. 
/ 

L 

Senator Krebabach wants to finalized the draft with the review of the attorney general's office 

and have each agency do their own. Let's tRlce care of the agencies with the problems. 

Senator Wardner: When there is someone who doesn't follow these rules why doesn't the audit 

and fiscal interim committee take care of it. 

Senator Nelson : When we hoghouse it lets keep the important parts left in, Don't give OBM the 

micro management authority just the guidelines agencies should conform to follow. 

Senator Krebsbach; I spoke to someone in the Attorney General's office and they thought it 

would be a good idea. 

Closed HB 1180 

I 

I 

I 
t 

J· 

.J 



I 

L 

2003 SENATE STANDING COMMl'ITBB MINUTES 

BILlJRESOLUTION NO, BB 1180 

Senate Government and Veterans Affairs Committee 

□ Conference Committee 

Hearing D,te 03/28/03 

Tau,e Nwnber Side A SideB 
Tapel X 

Committee Clerk SignatW'e 

Minutes: 

Senator Karen Krebsbach, Chainnan reopens HB 11 RO. All senators present. 

Meter# 
0 

-

Jennffer Clark from Legislative Collllell brings in new amendments that would hoghouse the 

bill. She goes over all the current changes. 

Senator Nelson moves to adopt amendments 

Senator Wardner 2nd 

6 Yes ONo 

Senator Wardner moves for a Do pass as amended 

Senator Brown 2nd 

6 Yes ONo 

Carrier: Senator Krebsbach 
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2003 SENA TE ~TANDINO COMMflTEB MINUTES 

BILURESOLUTION NO. BB 1180 

Senate Government and Veterans Affairs Committee 

□ Conference Committee 

Hearing Date 04/01 /03 

T@e Number Side A SideB Meter# 
Taoel X 1527-end 
Taoel X 0-27 

Committee Clerk Shmature 

Minutes: 

~) Senator Karen Krebsbae~ Chainnan reopens HD 1180, All senators present. 

Senator Krebsbach goes over hoghouse amendment already adopted by committee. 

Linda Belisle from 0MB, Oordy Smith from the Auditor•s offl~, Steve Cochran from 

Retirement Invesbnent office are present and all in favor of the amendment. 

·-

Dlona Jeffcoat Sar.co, Public Service Commission states she just doesn't want to see that 0MB is 

the final say when they are following roles set by other entities sucha s the Attorney General's 

office. 

Jennifer Clark from Legislative Cowicil listens to the committees concerns regarding the PCS 

and fools discusses with them what they feel might be a good change to fit theh· wishes. 

Senator Wardner after listening to all parties states he feels that this doesn't even go into .:.ffect 

until June 30, 2004 and that if the agencies have a problem then the legislature meets again in 6 
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Senate Government and Veterans Affairs Committee 
Bill/Resolution Number HB 1180 
Hearing Date 04/01/03 

months and they can bring back their concerns then but feels that the con~:ms they have have 

been IJddressed in the hoghouse amendment. 

Committeea.-

Scnator Krebsbach closes HB 1180 
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Tftle. 

Prepared by the Leglslatlve Council staff for 
Senate Government and Veterans Affairs 

March 31, 2003 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1180 

Page 1, llne 1, after 14A BILL" replace the remainder of the bill with •tor an Act to create and 
enact four new sections to chapter 54 .. 44,4 of the North Dakota Century Code, relating 
to procurement of services. competitive seated bid proposals, small purchases, and 
protested sollcltatlons and awards; to amend and reenact sections 44-08-05.1, 
54-44.4-01, 54-44,4-02, and 54-44.4-04. subseotlons 1 and 2 of seotlon 54-44.4-051 

section 54-44.4-06, and subsections 1, 2, and 4 of section 54-44.4-09 of the North 
Dakota Century Code, relating to purchasing policy, purchasing by the office of 
management and budget, soUcltatlon criteria, exempt records, limited competitive and 
noncompetitive purchases, multlstep sealed bids, and vendor registration: to require the 
director of the office of management and budget to study the state procurement 
process; to provide an effective date; and to provide an e)(pfratlon date. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBL V OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 44-08-05. 1 of the North Dakota Century 
Coue Is amended and reenacted as follows: 

44-08-05.1. Vouchers .. Aequlrements for approval .. Penalty .. Action for 
violations. Any pubUc officer or employee who has the power to approve a voucher for 
a department, agency, or Institution for travel e><penses or any other state expenditure 
of public funds shall determine before approving 9tl8k ~ voucher the fellewiAg: 

1. That the expenditure for travel or other expenditures were for lawful and 
official purposes. 

2. If for travel e><pense, that the travel actually occurred, and that the sums 
claimed for travel expenses are actually due the lndlvldual who Is seeking 
reimbursement, allowance, or payment. 

3. If the voucher Is for expenditure other than travel expense, that the 
e)(penditure Is lawful and that the vout:her contains no false clalms. 

For purchases made with the use of a purchasing card authorized under sl1bseellen 8 
ef eeetler=t Ei 4 44 .4 92 section 11 of this Act, an employee of the office of management 
and budget designated by the director of the office of management and budget, on 
behalf of all agencies, may review and approve vouchers under thJs section and make 
payments pursuant thereto. Any public officer or employee who wltlfully approves a 
voucher with knowledge It contains false or unlawful clatmA or that lt does not otherwise 
meet the requirements of this section for approval Is guilty of theft and punishable under 
the fl•e~leleAe ef chapter 12.1 M23. Any publlo officer or employee who, without the use 
of ordlntiry care and dlllgenoe, negllgently approves a voucher for a departrnent, 
agency, or Institution containing false or unlawful clalms or which does not otherwise 
meet the requirements of this section for approval Is personally liable for any funds 
Improperly expended. The director of the office of management and budget, m11mbers 
of the office of the budget, state auditor, or any other person who has knowledge of an 
actual or possible violation of this section shal make such Information known to the 
attorney general. The attorney general shall Investigate any alleged \4lelatfene ylolatlon 
and, If a violation appears to exist, shall ettlmfAally prosecute under chapter 12.1-23 or 
bring a clvll suit for the recovery of such funds as may actually have been Improperly 
paid against the payee and officer or employee who approved. suoh voucher In violation 
of ~f the above requirements or shall bring both such crlmlnal action and clvH suit. 
The officer or employee who approves any voucher negligently has the right of 

Page No. 1 38157.0204 
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subrogation against the payee of such voucher In the event public funds have been 
Improperly paid to the payee. 

SECTION 2. AMENDMENT. Section 54-44,4-01 of the North Dakota Century 
Code Is amended and reenacted as follows: 

54-44.4..01. Declaration of policy• ~flnltlon1. It Is he•el9y aeela•ed te be 
state policy to provide comprehensive purchasng services based upon sound 
procurement practices and prlnclples wherein. through full competition with fair and 
equal opportunity to all quallfled persons aAd fifM8 to sell to the state, each state 
agency and Institution shall obtain its necessary et1,.tlea commodities and e~~IJ,fflont 
~rvlces at competitive cost, consistent with quaHty, time, and performance 
requlrements.1-except as otherwise provided by law. As used In this chapter. unless the 
context regulres otherwise: 

j~ 1'.Qommodltles" means all properf/. lncludln~ equipment. supplies. 
materials, printing. Insurance. and leases o equipment. 

~ id~~n~sT~Wr~gl0s,~~g~e:: =vm:l<W:m:Wtflr:lJ~~~wid 
respect thereto and a'fso Includes an authorized representative acting 
within the limits of autho~ 

~ "Professional services" means those services regulrlng speolat knowledge. 
education, or skills when the guaHflcatlons and expetteoce of the lodMdual 
r:gde~i!he :rciii'~~~iol Dr~%:\?'Wce and the lndlvldual is 
r_ ulr __ ex __ Qll __ --~son~----- e_ofessional services 
providers include agpralsers. attorneys, accountants. psychologists. 
~tllL.dentfsts. Pclanners. analysts, and consultants. The term 
Jnciudes human serv ces under which a person provides direct health or 
social welfare serylces to the citizens on behalf of the state. The term does 
not Include services defined In section 54-44.7-01. 

~ "Purchasing agency• means a governmental entity In the executive branch 
of government other than the office of management and budget which Is 
authorized by thla chapter. rule§ f,dffg~ ~nd:r th~~hap:r, written PQligy 
of the office of management and_ u ____ r b_ wa _ _J del gallon Jrom the 
office of m~nagement and budget to enter purchasing contracts for 
commodities and services. 

~ "Services" means the furnishing of labor. time, or effort by a contractor. not 
Involving the delivery of a specific end produot other than reports that ar, 
merely lnc:ldental to the required performance, The term does not include 
protesslonal services. 

SECTiON 3. AMENDMENT. Section 54 .. 44,4 .. 01 of the North Dakota Century 
Code Is amended and reenacted as follows: 

54-44.4-01. Declaration of pollcy • Definitions. It Is kereey eee,ared te he 
state policy to provide comprehensive purchasing services based upon sound 
procurement practices and principles wherein, through full competition with fair and 
equal oppo1t1mlty to all quallfled persons eAe fl~Me to sell to the state, each state 
agency and Institution shall obtain Its necessary et:1~,11ee commodities and eqt:1ipment 
services at competitive cost, consistent with quality, time. and performance 
requirements, except as otherwise provided bY law. As used In this chapter. unless the 
context regulres otherwise: 
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a... 11Professlonal services• means those services requiring apeolal knowledge. 

£~JS!B!EE3i~ijual 
proylders Include ar;2pralsers. attorne1ys, accountants, psychologists. 
=~~c1:nfu~:%t':lrv~lanners. analysts. and consultants. The term 
JL ___ e n_, ___ ____ es under whioh a gtrson provides direct health or 
soolal welfare services to the citizens onbehatf of tb1 state. The term does 
not lnolLide services defined lo section 54 .. 44,z .. 01. 

~ :BJrohaslng agenoy11 means a governmental entity In the executive branch r tel Fc?m:Q 111tk:e 111 management and bud!le1 which Is 
=f~h ~r~=~ -]'~=n~C~tuJ~~i=:e ~pgyr~~~~hl!:;Jr~~i:Ji~ 
office of management and budget to enter purchasing contracts for 
commodities and services. 

~ ;~v~7{1C,~~~7~~o~:~vi~~~~tx;:;~~t g[h~1fjgaw~:aYftf!f ~r2°1 
merely Incidental to the regulred performance. The term Includes 
professlonal services. 

SECTION 4. AMENDMENT. Section G4·44A·02 of the North Dakota Century 
Code Is amended and reenacted as follows: 

54-44.4-02. Office of management and budget purchasing services. The 
office of management and budget shall purchase or lease or otherwise arrange for the 
procurement, for all state agencies and Institutions In the executive branch of state 
government, all materials, furniture, fl><tures, printing, Insurance. servfces. and other 
commodities, eMoe19t the. The followlng commodities and services. however. are not 
subject to the procurement regulrements of this chapter: 

1. Land1 buildings, bpace, or the rental thereof. 

2. Tel~phone and telegraph service and electrloal llght and power sorvlces. 

3. Public books, maps, perlodlcats. and technical pamphlets. 

4. Department of transportation materials, equipment, and supplies In 
accordance with section 24-02-16. 

5. Procurements throuoh a contract or other Instrument e><ecuted by the 
industrial commission under chapter 54 .. 17 .5. 

8: z. 

Professlonal services, unless the office of management and budget agrees 
to procure professional services In response to an agency's written request. 

Services for the maintenance or servicing of equipment by the 
manufacturer or authorized servicing agent of that equipment when the 
maintenance or servicing can best tie performed by the manufaoturer or 
authorized service agent, or when such a contract would otherwise be 
advantageous to the state. 

Emergency purchases the office of management and budget cannot make 
within the required time and which Involve publlo health or publlc safety. or 
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when Immediate expenditures are necessary for repairs of state property to 
protect It against further loss or damage, or to prevent or minimize serious 
disruption In state servlc~s. Emergency purchases must be made with the 
level of competition practicable under the circumstances, and a written 
determination of the basis for the emergency and for the selection of the 
particular contractor must be Included In the contract flle. 

&r S1::10~ et9eelflo llew.e er lloMe 

IL Commodities and services costing less than a specified amount as 
determined and IAdleated by written dlrecUve by the director of the office of 
management and budget. ~e dfreoter may eftaAJee aAd ae,,nlr1leter, 
IAel1::1aing l9y eoAtraet with a 19re1Jldor, a ayoaeM ef 19roeureMent fer lteMe 
agenoleo are a1::11herli!ed to 191::1rehaao l::IAder Ihle e1::1Neolien whleh lneludee 
1::1ee ef a t9ree1:1,eMeAt eaKI. If the dlreeter eetal9Hehee ane HMlnlote,e a ===~~=::~=~::=t:===:::::e .. eeotlflg leoa than a et9eeHied eme1:1nt designated In wrltlna ay tho dlroetor, 

.1JL. Specified commodities and services as determined by written directive by 
the director of the office of management and budget. 

1L Employee benefit services. trust .. related services,. and Investment ieg~r~:f ~Js~~~~as~talned by an agency with a fiduciary responslblllty 

• 

AU purchases made by the office of management and budget or a state agency or 
Institution to which authority to purchase has been delegated by the office of 
management and budget must be made In accordance with this chapter. nl!es adopted 
under this chapter. and written poUcles of the office of management and budget. The • 
office of management and budget shall purchase kefft9 commocUtles or services as 
requested by agencies and Institutions under the Jurisdiction of the state board of higher 
education and the legislative and Judlclal branches of state government. The agencies 
and Institutions under the Jurisdiction of the state board of hrgher education, with the 
office of management and budget. shall make such Joint purchases of llke iteMe 
commodities or services of high common usage as determined Jointly by the agencies 
and Institutions under the Jurisdiction of the state board of higher education and the 
offloe of management and budget as will result In less cost to the state. The office of 
management and budget, pursuant to terms and conditions Imposed by It, may agree 
with political subdivisions that have organized a purchasing group pursuant to a Joint 
powers agreement under chapter 54-40.3 to cooperatlvelr purchase certain specific 
tteM& commodities or services designated by the office o management and budget If 
the cooperative purchase wlll result in a benefit to the state and to the polltlcal 
subdivisions participating In the joint powers agreement. 

SECTION 5. AMENDMENT. Section 54-44.4-02 of the North Dakota Century 
Code Is amended and reenacted as follows: 

54-44.4-02. Office of management and budget purchasing services. The 
office of management and budget shall purchase or lease or otherwise arrange for the 
procurement, for all state agencies and Institutions In the o>eeoutlve branch of state 
government, all materials, furniture, fixtures, printing. Insurance. services. and other 
commodities, eMeet:tt tJ:.e. The following commodities and services. however, are not 
subfect to the prooutement reaulrements of this chapter: 

1. Land. bulldings, space. or the rental thereof. 

2. Telephone and telegrar 1 service and electrlcal llght and power services. 

3. Publlo books, maps. perlodlcals, and technical pamphlets. 
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4, Department of transportation materials, equipment, and supplies In 
accordance with section 24-02 .. 1 e. 

5. P,efeeeleAal eeFYleoe, WAloee lhe eff.lee ef MeAa1eMeF1t aAe bw91el agr-eee 

~=•=1:~=:~~==~~:,;:r::~:;1:~h~uoet 
8. 

7. 

lnduetrlal commission under ohapter 64-17,5. 

Services for the maintenance or servicing of equipment by the 
manufacturer or authorized servicing agent of that equipment whan the 
maintenance or servicing can best oe performed by the mat1ufaoturer or 
authorized service agent, or when such a contract would otherwise be 
advantageous to the state, 

Emergency purchases the office of management and budget cannot make 
withl n the required time and which Involve pubHo health or public safety, or 
when lmmedrate e><pendltures are necessary for repairs of state property to 
protect It against further loss or damage, or to prevent or minimize serious 
disruption In state servlcee,. Emergency purchases must be made with the 
level of competition praotlcable under the circumstances, and a wt·ltten 
determination of the basis for the emergency and for the seleotlon of the 
partloular contractor must be Included In the contract fUe. 

a. SYeh opeelfie lteMo er lteMe Commodities and services costing less than a 
specified amount as determined aAEI IAEllestod by written directive by the 
director of the office of management and budget. Tlite dl,eeter May 
ergaAli!e and admlnletor, lneludlng hv eent,aet wltt, a pre\'ldor, a eyetoM ef 
preoY,emeAl fer lieme ageneloe are a1:1therf2ed te purehaee UA&or thle 
&YheoetleA whloh lnellldoo uoe of a 19reo1:1reMeAt &Eura, If the dlreeter ======:: :=:: ==~=~~~~~:e::1[:Y 
tteelgPeteEI 1:tnae, this 01:theeetleA eoetlng Iese than a opeelfled ameuAt 
designated In writing ay the alree!ef. 

~ Spe.;lfled commodities and services as determined by written directive by 
the director of the office of management and budget, 

111. E -
m l!:lnot'--.Oi"'lt slb~ 
re 

All purchases made by the office of management and budget or a state agency or 
Institution to which authority to purchase has been delegated by the office of 
management a1,ct budget must be made In accordance with this chapter, rules adopted 
under this chapter, and written poUcles of the office of management and budget. The 
office of management and budget shall purchase keMe commodities or services as 
requested by agencies and Institutions under the jurisdiction of the state board of higher 
education and the legislative and Judicial branches of state government. The agencies 
and Institutions under the Jurisdiction of the state board of higher education, with the 
office of management and budget, shall make such joint purchases of like keMe 
commodltl,es or services of high common usage as determined jointly by the agencies 
and Institutions under the Jurisdiction of the state board of higher education and the 
office of management and budget as wlll result In less cost to the state. The office of 
management and budget, pursuant to terms and conditions Imposed by It, may agree 
with polltlcal subdivisions that have organized a purchasing group pursuant to a Joint 
powers agreement under chapter 54-40.3 to cooperatlvelr purchase certain specific 
iteMe commodities or services designated by the office o management and budget If 
the cooperative purchase will result In a benefit to the state and to the polltlcal 
subdivisions participating In the Joint powers agreement. 
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SECTION 8, A new section to chapter 54·44.4 of the North Dakota Century 
Code Is created and enacted as follows: 

• 
SECTION 7. AMENDMENT. Section 54-44.4-04 of the North Dakota Century 

Code Is amended and reenacted as follows: 

54-44.4-04. Office of management and budgat .. Rulea. The office of 
management and budget shall adopt, t,YNYaAt le In accordanc~ with the procedures 
proylded by chapter 28-32, rules necessary to administer this c apter. The written 
directives Issued by the director exerolslng authority provided In eYIJseetleA 8 of eeetl8" 
teQtfons 54-44.4-02 and eeetleA 54 .. 44.4-03 need not be adopted as ftjlee liMef .In 
accordance with chapter 28-32. 

SECTION 8. AMENDMENT. Subsections 1 and 2 of section 64-44.4-0o of the 
North Dakota Century Code are amended and reenacted as follows: 

1. Except as otherwise provided In sections 44-08-01 and 25-1G.2-02, and In 
this eeetieA ==• purchasing contracts must be awarded throu~ti ~ 
90mpetltlye ____ proceu to the lowest responsible bidder cons e ng 
conformity with specifications, terms of detfvery, and quality and 
servlceablllty, unless It is determined to be udvantageous ~ 
sQleot a contractor through a competitive prOj)Qsal prmtesSujlngothjror 
additlonal criteria. The offiee ef MaAagemeAt aRe t,yage, procuremtnt 
t>fficer may reject any or all bids or negotiate for a lower price With a 
successfu bidder. Each bid received, with the name of the bidder, must be 
recorded. The office of management and budget may enter Into term 
contracts for the acquisition of commodities or services and may make 
multiple awards for term commodity or service contracts when It deems a 
multiple award to be In the best Interests of the state. UAtH the Elate aAEI 
tlWte oet for reeoli,ilAfJ aAEI epeAIHg t,lae aAEt f:»fo~eals pureuant to a 
request fer alee er propeeals, all AU bids aAEI JlMJ)oeale received under this 
chapter pursuant to a competitive sealed bid ar,~ exempt records under 
subsection 5 of section 44~04-17 .1 untH the dpte and time the bids are 
opened. 

• 

2. Th& office of management and budget shalt e.dopt rules specifying the 
circumstances under which competition may be waived or Hmlted. when 
negotiation may be used, and specifying the required Justifications and 
procedures for using those methods of purchasing. The clrcumstan08s 
that may permit limited competitive, noncornpetltive, or negotiated 
purchases Include: 

a. The commodity or serylcQ Is available from only ona &l:t,.Her muia, 

b. The commodity or seryico Is available from another governmental 
entltyts contract. 

c. The commodity Qt..Jerylce fs to be purchased for experimentation or 
trial. 
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d, 

e. 

f I 

g. 

CeMfiJetltl¥e bkMIAG hee faHe-' te JM'Mtfee a .. ldEder NP aeceptablQ bid 
Qr propo1ut was 11s;elvedQY!.1Wlnt to a competitive bldglng or 
competitive propoaot proeess • 

Commodities are being purchased for over-the .. counter resale. 

Acceptable geede ™odltles or seryiges are produced or provided 
by correctional Institutions or other government agencies. 

The anticipated cost of purchasing speolfled geed& commodities or 
servlg,es Is less than an amount determined by the office of 
management and budget which would Justify the expense of a 
competitive bidding or compedHyegragosal progess. 

h, A used commodity Is advantageous to the state and the commodity Is 
avalfable only on short notice. 

I. 

J. 

The commodity Is a component or replacement part for which there Is 
no commerclafly available substitute and which can be obtained only 
from the manufacturer. 

Compatibility with equipment currently owned by the state Is essential 
to the proper functioning of that equipment. 

ls.i The agency provide§ documentation Indicating that the services or tht 
oircumstances are of such a nature that deviation from tbl 
procurement procedure Is am,tQpriate. 

SECTION 9. AMENDMENT. Section 54◄4.4-06 of the North Dakota Century 
Code Is amended and reenacted as follows: 

54-44.4-06. All purchases to be made In accordance with •~lflcatlons ! 
Multlstep sealed b~ds. 

1£ For purposes of this chapter, specification means a descrlptJon of all 
required physical, design. performance, functional. and other 
characteristics of aA lleM a commodity QU§.~ the purchaser requires 
and, consequently, what a bidder must offer. AH fM;lrehaeee Made ~ the 
e#lee ef management eAd l:ludgol, lnetllt:ltloAe ef higher edueetlen, er any 
state ageAey er IAetitut-ieA te whleh autherlty te ptireheoe hao boeA 
ElelegaloE1, must be maEle IA aeeoFEJanee with written pelleleo ef tho e#lee &f 
ManagemeAt ans &YEfgot and the agenelee an<4 lnstltutlene unaer the 
jurlealotlet=1 of the elate ~ea,e af hlgfler eEit:teatieA. The office of 
management and budget and Institutions of higher education shall develop 
slmllar specifications for purchases of keMs commodities and sewlces of 
high common usage. State agencies and institutions shall provide such 
assistance as may be requested by the office of management and budget 
and the Institutions of higher education in the devef opment of 
specifications. The office of management and budget and the institutions 
of higher education shall Implement such procedures as are necessary for 
the Inspection, testing, and acceptance of eu1919llee aAfl OEfUl~ment 
commodftles or services to determine that geeEle lbQ§§ rece ved are In 
conformity with oontraot speolflcatlons. 

~ When it Is determined to be lmpractlcat to Initially prepare a purchase 
description to sugport an award based on price, a solicitation may.bl 
Issued reguestlng the submission ot ungrloed offers to be followed by a 
competitive blddi~ or competitive ~roposat process Hmlted to those 
bidders or offerore found to be gua ifled under the criteria set forth In the 
first soHcftation. 
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SECTION 10, A new section to ohapter 54-44.4 of the North Dakota Century 
Code Is created and enacted as follows: 

~ a•ftd propoul• .. Exempt recorda, 

j, f:!Biait!E➔!Effl~· 
The rogueat for proposal must state the relatl\le Importance of price and 
other factors and subf actors, If any, 

2,. Propo11als must be opened so as to avoid disclosure of contants to 
comrv;tlng otterors during the process of negotiation. AH proposals 
rece ved pursuant to a competitive sealed proposal process are exempt 
records under subseotlon 5 of stction 44-04-17.1 until an award Is ma~ 

~ D.fscusstons may be conducted with responsible offerors who submit 
proposals determined to be reasonably susceptible of being selected for 
~ward 'fv ~ DI/IJlOSe ~ c1a,uiyai1on to assure full u~:'%19:g'• and 

!iiliii~~!ima, 
Qfmrs. In conduotln?r dlsousslon5. there may be no disclosure of any 
1n12rrnatlon derived rom proposats submitted by competing offerors. 

~ Unless au proposals are reltQt~ be made to the responsible 
otteror whose proposal conforms to the sollcJtatlon and ls determined. In 
writing. to be the most advantageous to the state. taking Into consideration 
price and the evaluation factora set forth In the request tor proposals. No 
o.tber factors or criteria may be used In the evaluation. The contract file 
mu$t contain the basis on which the award is made. Written notice nf .the 
award of the contract to the suocesstut offeror must be promptly glyt , .m..an 
offerors. 

SECTION 11. A new section to chapter 54-44.4 of the North Dakota Century 
Code Is created and enacted as 'ollows: 

small purchases. 

t. A procurement not.exceeding the amount established by written directive of 
the director of the office of management and budget under section 
54-4,~.4-02 or by the state bQard of higher education under subsection 5 of 
section 15-10-17 may be made in accordance with small purchase 
procedure1, 

2& A small purchase need not be m~de ihr~~ ~o:at'!'v: se~:t~~,lor competitive sealed proposals. H_we er_ __ aJ _1_h_s s m __ b __ ~~ 
with competition that Is practlcable under the circumstances. 

~ Procurement requirements may not be artlflclally dlvtded as to constitute a 
:;mall purchase under this section. 

~ The director of the of(lge of management and budget may establish and 
administer. Including by contract with a provider. a system of procurement 
tor commodities agencies ar§ authorized to purchase under this section. If 
the director establishes a purchasing card system under this subsection. · 
the director may designate which agencies are required to use the 
gurchaslng card system for purchasln~mmodltles under this section. 
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SECTION 12. A new section to chapter 54•44.4 of the North Dakota Century 

Code Is created atd enacted as follows: 

Be•olutlon of proteated eolloltaUons and awarda. 

.:L An Interested party may protest th§ award of a cgntract. the nottco of Intent 
la BWB ·~a~~~ ~~les or SQIV~B by Iba ~~~ \f }n:"~j}~ t=~~:fu~~f~&fE!j cbamer. 
responsible for the contract or soffiiitatlon within seven calendar day1 att1r 
the protestor knowspr should bave known of the facts giving rise to tbt 
protest. 

~ iti;liif~taii:lj~ 
necessary to protect the Interests of the state. 

~ It the protest Is not resolved by mutual agreement. the procurement officer 
promptly shall send bY certified malt to ttie protestor a wrlttendeclsion 
containing the basis for the decision and Inform the protestor of the 
protester's right to aP»Qal. 

~ The protestor may file 1n appeal of the decision rendered by the 
grocurement officer wltttthe dlres,tor of the offtce of management and 

_udget or deslgnee. An am,eal m~~b~~lf.19 writing within sevmi 
caJendar days after the protestor r lveclslon rendered b~ th.a 
procurement officer of the office of management and budget or the a;aH1~mmmu: 
shall send by certified man written notice of the decision to the protestor. 

SECTION 13. AMENDMENT. Subsections 1, 2, and 4 of section 64-44.4-09 of 
the North Dakota Century Code are amended and reenacted as follows: 

1. JM.offlce of management and budget shall establish and maintain current 
llsts of persons thal~es~re t~~rovldB commodities or services to the state. 
Every person er ht:1s AO 1re~ y that desires to bid or submit a proposal on 
contracts for commodities or servlge~ awarded under this chapter must be 
an approved vendor In order to Feeell+ie a Foquoet for hide or 13ropeaale. 
UAlese wal¥ed b~ tho dlFeeter of the eHlee ef maAagement aAd hl:lelget, er 
the fJlreeter•s deelgAee, a ble er r,irer:,eeal may Aot be eeAeldereEI ~neer this 
eoetleA lreM or¥/ \'eAder that Is Aet Ell!Jl'Fo•,ed be place(lon the bidders Hat. 
The office of management and budoet or the purchasing agency shall use 
the Ust when Issuing Invitation for bids or reauest for proposals over the 
amount established for small purchases. excttpt as otherwise provided lo 
this section. 

2. To become an approved vendor a person er l:>1:1slAeee eAtlty shall file an 
appllcatlon with the office of management and budget. The application 
must contain Information requested by the office of management and 
budget? Including business and persons• names, telephone numbers, 
addresses, federal tax Identification numbers, type of business 
organization, et~er permits er l!eenaee loe1:1eei ~y t~IB etalo and relateEf 
t=11:11=t1bere, the Aat1:1~e ef the le~slAeoe ans the r:,,eeueto sold, the types of 
~IElo or p•et)eaale IA commodities or services for which the applicant is 
Interested, refefeAeee In receMng solloltatlons. and other buslnesa 
information th~ office of management and budget determines relevant. 
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4. 

The appllcatlon must also contain a statement appointing the secretary of 
state as the applicant's agent for service of prooess pursuant to 
subsection 3. The apptloatlon must be signed and tertlfled by an owner, 
partner, or company officer authorized by company bylaws or other 
organizational document to bind the company· !t~~= f W:e'o'r:~rement 
may Include the use of an e!ectronlo signature ~- _J_ ___ __ _ _ 
a-1e-01 when authorized under seotlQo 9::16-17. The office of 
management and budget may require proof of the signing person's 
authority by certified copy of appropriate company documents. 

The slreete, ef the eH'8e ef M&AageMeAI anet ~uttget, er the dlreeter•e 
deelgAeo» procurement officer m~ walt+1e the reE1ui,0MeAte fer ,egletratleA 
with tho eeereta,y ef elate aa ,r$t.ided IA Ihle ee~eA aMt authorize receipt 
of a bid or proposal from a vendor that w,..ualifledfy ro~eee te register ae 
r,tte~lded IA thlo oootieA If the dlireoter er the ditceeter'o doalgAee Is not on 
the Hat of aggroved vendors If the proourement officer makes a written 
determination that+ 

a,. A eoMMedl~ le oe un1t1ue aAa poseeaoee Bijeh opeelfle eharaotorlotlee 
eseontlal te tho ge¥erAMeMt ~,eoram In "uoetlon lhat It lo atJallahle 
only freM one aeuree enEt net through wheleeolere er retalleM1 

&. AA omeroeney ao e:,eflAe~ IA e~beeetlen 7 el section 64 44.4 92 ekleto1 
e, 

e►• :J'he eeMA1odlty lo he pb!rehaeed io a eno tlMe pu,ehaee fer ·1.1hloh at 
loael w~e apprevoEt ••1ende,e are net at.tailal91e anEt the dlieeoter ef the ==:=.=:~::=====red t.1ende,e le In the ~eot lntereot of the etete It Is In the best Interest of 
the state to receive the bid or proposal. The successful bidder or 
offeror must become am>roved before the award and the existence of 
this agproval requirement must be stated In the soHcltatlon. If an 

~av9€e~i,gcY!Jn<ff{h':.t~=!ff~t£te~otM~ =~b~ilil~~=sal 
days or within a shorter period as specified in writing by the 
procurement officer. Before Issuing a soHcltatlon. the procurement 
officer may waive the approval requirement if the procurement officer 
determines, In consultation with the seeretaey of state, that registration 
with the secretary of state and agpolntment of an agent for service of 
P.rocess In this state are not r~lred. The waiver of the am,rovll 
regulrement must be stated Int e sollcltatlon. In the event of a tie bid 
or proposal, the foglatefeEt approved vendor must be give" 
preference. 

SECTION 14. OFFICE OF MANAGEMENT AND BUDGET .. PROCUREMENT 
STUDY. During the 2003-04 lnterlm, the director of the office of management and 
budget shall conduct a comprehensive study of the state procurement process, 
Including alt relevant laws, rules, and guldellnes. The director shall prepare a blll to 
address Inefficiencies, Inconsistencies, and outmoded procurement provisions 
discovered as a result of this study and request Introduction of the blll as an agency bllt 
In the fifty-ninth teglslatlve assembly. 

SECTION 15. EFFECTIVE DATE. Sections 3, 5, and 6 of this Act become 
effective on July 1, 2004. 

SECTION 16. EXPIRATION DATE. Sections 2 and 4 of this Act are effective 
through June 30, 2004, and after that date are Ineffective ... 

Renumber accordingly 
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Dato: -J/;21J103 
Roll Call Vote #: / 

2003 SENATE STANDING COMMflTEE ROLL CALL VOTES 
~ILURESOLVTION NO. I I~ 

Senate Government and Veteran Affairs ~·· - Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

ActionTal<en Ad9tt l4me~ @nOJJJSl~io h110 
Motion Made By Mll!bY\ Seconded By Wanf ti lX: 

7 

Seaaton Yes No Senaton .Yet No 
Senator Karen Krebsbach, Chr. )( &. Senator April Fairfield JC..... 
Senator Dick Dever, Vice Chr. _x Senator Carolyn Nelson X.." 
Senator Richard Brown 1i 
Senator Rich Wardner "'\{ 

-

Total (Yes) (() No Q - - --
Absent Q _.._~-------------------
Floor Assignment 
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--'\ REPORT OF STANDING COMMl1TEE 
HB 1180, • enc,rouect: Government and V...,.na Aflalra Committee (Sen. l<Nbebeoh, 

Chairman) recommends AMENDMENTS AS FOLLOWS and · when so amended, 
recommtnds DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). 
Engrossed HB 1180 was placed on the Sixth order on the calendar, 

Pagl:l 1, line 1, after •A BILL II replace the remainder of the bllt with •tor an Aot to create and 
enact four new sections to chapter 54-44.4 of the North Dakota Century Code, relating 
to procurement of services, competitive sealed bid proposals, small purchases, and 
protested sotlcltations and awards; to amend and reenact sections #08--06, 1, 
54-44.4-01, 54-44.4-02, and 54-44.4-04, subsections 1 and 2 of section 54-44.4-05, 
seotfon 54-44,4-06, and subsections 1 * 2, and 4 of section 64-44.4-09 of the North 
Dakota Century Code, relating to purchaslny policy, purchasing by the office of 
management and budget, sollcftatlon crtterta, exempt records, limited competitive ancf 
noncompetitive purchases, muftlstep seated bids, and· vendor registration; to require 
the director of the office of management and budget to study the state procurement 
process; to provide an effective date; and to provide an expiration date. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Seotlon 44-o&-05.1 of the North Dakota Century 
Code Is amended and reenacted as follows: 

44-08-05.1. Voucherl • Requlrementa tor approval • Penalty "' Action for 
violations. Any public officer or employee who has the power to approve a voucher 
for a department, agency, or Institution for travel expenses or any other state 
expenditure of public funds shall detennlne before approving 9tfeh !bl voucher the 
felle"Mno: 

1. That the expenditure for travel or other expenditures were for lawful and 
official purposes. 

2. If for travel expense, that the travel actually occurred, and that the sums 
claimed for travel expenses are actually due the Individual who Is seeking 
reimbursement, allowance, or payment. 

3. If the voucher Is for expendll, J other than travel expanse, that the 
expenditure Is lawful and that the voucher contains no false claims. 

For purchases made with the use of a purchasing card authorized under ewNeotieA 8 
ef eoetl&,l &4 44.4 92 section 11 of this Act, an employee of the office of management 
and budget designated by the director of the office of management and budget, on 
behalf of all agencies, may review and approve vouchers under this section and make 
payments pursuant thereto. Any public officer or employee who wlllfully approves a 
voucher with knowledge it contains false or unlawful claims or that It does not otherwise 
meet the requirements of this seotlon for approval Is guilty of theft and punishable 
under the f)flOt,•lolone of chapter 12.1-23. Any publlo officer or employee who, without 
the use of ordinary care and dlllgenoe, negllgently approves a voucher for a 
department, agency, or institution containing false or unlawful claims or which does not 
otherwise meet the requirements of this section for approval Is personally Hable for any 
funds lmproperty expended. The director of the office of management and budget, 
members of the office of the budget, state auditor, or any other person who has 
knowledge of an actual or possible violation of this section shall make such Information 
known to the attorney general. The attomey general shall Investigate any alleged 
vlelatlena viofatfon and, If a vlolatlon appears to exist, shall ePIMIAallV prosecute under 
chapter 12.1 ·23 or bring a cfvfl suH for the recovery of such funds as may actually have 
been Improperly paid against the payee and officer or employee who approved such 
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voucher In violation of aA~ ef the above requhvments or shall brtng both suoh orfmfnal 
action and olvll suit. The officer or employee who approves any voucher negligently 
I ,as the right of subrogation against the payee of such voucher In the event publlo 
funds have been Improperly paid to the payee. 

SECTION 2. AMENDMENT. Section 54-44.4·01 of the North Dakota Century 
Code Is amended and reenacted as follows: 

54-44.4-01. Deolarttlon of pollcy :. DeOnttiona. It Is he,et,; ieelarie.t te tte 
state policy to provide comprehensive purchasing services based upon sound 
procurement practices and prfnclples wherein, through full competition wtth fair and 
equal opportunity to all quaHfled persons aM ftMle to sell to the state, each state 
agency and Institution shall obtain its necessary -.,nee commodities and 
eq .. l'9MeMSerylces at compe~ve cost, consistent with quality, time, and performance 
requlrenlents. except as oib§~se provided by fn, As us@d_ki this chapter. unless the 
context reautres otherwise; 

1,, •commodities• meons au property. Including aaulpment. suppuu, 
materials. printing. Insurance. and leases of eaulpment. 

2' •erocutement officer" means an indlytdual duty authorized to enter and 
administer purchaafna contrama and mau written determinations wftb 
rem,ect thereto and also locludts an authorized ..,resentat,ve aottng 
wftblo the Hmtts of authortty. 

~ 11Profesa1onal serylces• means those serytces requiring speclal knowledge. 
education. or sklns when the guaHflcatlons and experience of the lndMdual 
~:~~g £1',:%\:S :,e'!'s~~ID87J&;:gtoce e~zre:~J2P~~W: 
providers loofude appraisers. attomeys. accountants. psyohologlsts. 
physicians. dentists. o!anotm, analysts. and consultants. The term 
Includes human 1ervlces under which a person provides direct health gr 
social welfare secvtces to the citizens on behalf of the state, The. term 
.d.oo.-oot include services defined In section 54-44.7:()1 , 

!.. •Purchasing ageno~• means a govemmental entity In the executive branch 

~~t~~~'idm:i~fg~:re~.ruie~~fo~':~n:rffirr~=t:~~1=: 
of the office of management and budget. or bv way of delegation from the 
office of management and budget to enter purchasing contracts for 
commodities and servtces, 

~ •services• means the fumlshlno of labor. time. or effort by a contractor, not 
Involving the delivery of a specific end product other than reports that are 
nl§rely Incidental to the required performance. The term does not Include 
professlonal servlcea, 

SECTION 3. AMENDMENT. Section 54 .. 44,4.01 of the North Dakota Century 
Code Is amended and reenacted as follows: 

64-44.4-01. Declaratlon of pollcy • Deflnttlons. It ts ~o,etty _.eola,eEt te he 
state policy to provide comprehensive purchasing services based upor: sound 
procurement practices and principles wherein, through full competition with fair and 
equal opportunity to all qualified persons aM ftM10 to sell to the state, each state 
agency and Institution shall obtain Its necessary &Yf)19lloa ,commodities and 
e-YlpMeAtsery!ces at competitive cost, consistent with quality, time, and performance 
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requirements. except us otherflse provided by law. Al used In tbl• chapter. unless the 
context requires otherwise: 

1,. •commodities• means all . pt'Oj)lrty. lnclydlng egu!pment. sum,Ues. 
matoditi orintlng. Insurance, and leasea of equipment. 

~ i'amfn%¥:S:::S,iigm:,u ~::.v=,d~eftJe83ril8a18n,r = 
1eSJ)8Ct thereto and also Includes an authorized [ej)resentatiya acting 
wttblo the Hmtts gt authority. 

a.. •erofesslonal serytces• means those servtcn requiring agegfal 1cno~. 
education, or sklHs wt,enthe guallflcations and experience of tht TndMduat 
rendering the seryjces are of primary Importance and the lndlyldual Is 
required to exercise professional lodgment. erofeaalonal Hooces 
proyjders Include agpralsers. attomeys. accountants. psvchologtsts. ma:"~:r:~i= :.,r:irrpe::r~='1riiciEa~·~ 
soolal m,lfare serylces to the citizens on btbatt of the state. lbt term 
does not Include yryjces defined lo section 54-44.7-01., 

~ •purchasfng agenqy" means a goyemmental entity In the executive branch 
of goyemment other than the office of management and budaet which ts 

fflri&Y=~t!~=lrl\ln:.l'M:11 ~1rm:f oo=::.1~nd budget to enter ourcblsJog contraots tor 

2& •servtces• means the fumlshlng of tabor. time. or effort bY a contractor. not 
.1nyo1Yfng the .delivery of a speqiflc end 0roduct other than reports that are 
morely . Incidental to the reaulred perJQrmance. The term . Includes 
professional services. 

SECTION 4. AMENDMENT. Section 54-44.4-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

54-44.4-02.. Office of managemtnt and budget purchasing eervlcee. The 
office of management and budget shall purchase or lease or otherwise arrange for the 
procurement, for all state agencies and Institutions In the executive branch of state 
govemment, all materials, fumlture, fixtures, printing, Insurance, se,vices. and other 
commodities, eMeopt tt.e. The fotlowingcommodlties and services. however. are not 
subleot to the procurement regutrements of this chapter: 

1. 

2. 

3. 

4. 

5. 

(2) DESK, (G) COMM 

Land, buildings, space, or the rental thereof. 

Telephone and telegraph service and electrical llght and power services. 

Public books, maps, periodicals, and technical pamphlets. 

Department of transportation materials, equipment, and supplies In 
accordance with section 24 .. 02-16. 

Procurements through a contract or other Instrument u_eouted by the 
lndustttal comm!ssion under chapter 54-17.5. 
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it Professional services, unless the office of management and budget agrees 
to procure professional services In resp0nse to an agency's written 
request. 

& L Services for the maintenance or servicing of equipment by the 
manufacturer or authorized servicing agent of that equipment when the 
maintenance or servicing can best be performed by the manufacturer or 
authorized service agent, or when such a contraot would otherwise be 
advantageous to the state. 

;,, .IL Emergency purchases the office of management and budget cannot make 
within the required time and whloh Involve public health or pubtlo safety, or 
when Immediate expenditures are neces1ary for repairs of state property 
to protect it against further loss or damage, or to prevent or minimize 
serious disruption In state services. Emergency purchases must be made 
with the level of competition praottca~e under the circumstances, and a 
written determination of the basis for the emergency and for the selection 
of the particular contractor must be Included In the contract file. 

ii. Commodities and serytces costing less than a specified amount as 
determined aAd IAdleatee, by written directive by the director of the office of 
management and budget. 'Fhe _,,,.., ~ &l'IIRIH aM adMIRlatee&, 
IAelttdlPII ~ 88fllft81 with a pre'lide,, a 8'.,'8teM ef '9NIYMM&At te, ileMa 
a1eAelea a,e awthe~l!od te t»YMhaee YAder thle awttaeetleA Whieh lnelwflee 
we of a '9MOYNM8At eaN, If the eH,eete, ealal,llahea aAEI aEt,nlniete,e a 
t911Mha8'F11 eaN eveteM1 the Etireete, Me~ Eteel1Mle wtlleh a1enelee are 
NE1YIMEt te wee II fer ,wrehaelAI ef lteMO Eleol1nated ..... ,, thle atiheeotleA 
eeeting leae thaA a e,eeifieft 8M8YAt deOl1Mt8d IA writlAI ~· the ilFOeteli 

10.i. Specified comrnodities and services as determined by written directive b~ 
the director of the office of management and budget. 

11. Employee benefit services. trust-related serytces, and Investment 
management serytces obtained by an agency with a fiduciary responsibll!w 
regarding ~a services. 

All purchases made by the office of management and budget or a state aaencv or 
instttutloo to which authority to purchase has been delated by the offloi of 
management and budget must be made In accordance wtth thfsohapter, rules adopted 
.Ynder this chapter, and written pollcles of the office of management and budget. The 
office of management and budget shall purchase MeMacom,modities or seryjces as 
requested by agencies and Institutions under the Jurisdiction of the state board of 
higher education and the legislative and Judlclal branches of state govemment. The 
agencies and Institutions under the Jurisdiction of the state board of higher education, 
with the office of management and budget, shall make such Joint purchases of like 
Me,neoommodlt!es or serytces of high common usage as determined Jointly by the 
agencies and Institutions under the Jurisdiction of the state board of higher education 
and the office of management and budget as will result In less cost to the state. The 
office of management and budget, pursuant to terms and conditions Imposed by It, may 
agree with political subdivisions that have c,rganlzed a purchasing group pursuant to a 
Joint powers agreement under chapter 64-40.3 to cooperatively purchase certain 
specific keMe commodities or seryfces designated by the office of management and 
budget If the cooperative purchase will result In a benefit to the state and to the polltlcal 
subdivisions participating In the Joint powers a"reement. 

(2) DESI<, (3) COMM Page No. 4 
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SECTION I. AMENDMl!NT. Section 54-44.4-02 of the North Dakota Century 
Code Is amended and reenacted as follows: 

54-44.4--02. Office of management and budget purohallng NrYlceL The 
office of management and budget shall purchase or lease or otherwise arrange for the 
procurement, for all state agencies and Institutions In the executive branch of state 
govemment, all materials, fumlture, fbcturesi printing, lnsurance,~=~nd other 
commodities, eM••• "'•· Ibt followlngcommodlties and Htmtl----DCe are not 
sllbleot to tbi procurement maulrementa of this chapter, 

(2) DESk, (3) COMM 

1. Land, buildings, space, or the rental thereof. 

2. Telephone alld telegraph servtce and electrical light and power services. 

3, Publlo books, maps, perlodlcals, and teohnloal pamphlets. 

4. Department of transportation materials, equipment, and supplies In 
accordance wffh section 24-02· 16. 

6. PMf111leMI 91MN81 .... ,,. the ,Mee ., MIMl8MIM Mel .............. . 
te ,. ....... '9Mfeeal1MI NMIII , .. ,.,,. ..... te ... ·••nl)'e w.-. ........ ... 
Procurements throuah a contract or other Instrument executed by the 
lnduatdllcoinrotsiion under cbAQter 54 .. 1 z,s. 

6. Services for the maintenance or servlctng of equipment by the 
manufacturer or authorized servicing agent of that equipment when the 
maintenance or servicing can best be perfonned by the manufacturer or 
authorized seNice agent, or when such a contract would otherwise be 
advantageous to the stata. 

7. Emergency purchases the office of management and budget cannot make 
within the required time and which Involve publio health or public safety, or 
when Immediate expenditures are necessary for tepalrs of state property 
to prt)tect It against further loss or damage, or to prevent or minimize 
serious disruption In state services. Emergency purchases must be made 
with the level of competition practicable under the circumstances, and a 
written determination of the basis for the emergency and for the selection 
of the particular contractor must be Included In the contract file. 

e. &Yeh a,eolfie itema er iteMa Commodities and serykies costing less than a 
specified amou11t as determined aAEI IAdleated by written directive by the 
director of the office of management and budget. +he ell,aate, Ma)' 
9(t&Ali!e aAel admlAleto,, IA8IYdlA1 l,y eeAtMot ·• a prwieler, a eyaleM ef 
,i,roowoMeAt 1e, MeMe aooAeloa are autherited te pu,ehaae WAde, tt.le 
au~eeotieA whleh lneludee uae et a '9M&YreMeAt eaird. If the Eilreoter 
eetal9llahea anel HmiAlotora a rturehaaing ea,e o)'&toM, t.e Etlreeler May 
aealgn&te wlili~ ageAolea a,e ,e .. lred te wee It fer ,wfehaeln1 ef lteMa 
.. eel1Mte-' u,._.e, Ille e1:tlJeoolieA oeetlng loae than a e,oelfiefj 1Me11nt 
deel1Mle-' In wflittn1 hy the r,1Meter, 

~ Specified commodities and servtces as deteanJned by written directive b~ 
the director of the office of management and budget. 

ici. Employ" benefit services, trust .. related serytces. and.. investment m:8lnf t"J:~~~if81oed bv an agency with a fiduciary r88DQnslbHJw 
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t!f!al8a~~.:m 
uoiier this chapter. and wri1tlD QOIIQl1s Qf the office of management and budQolThe 
office of management and budget shall purchase lleM1COmmodltles or aervlc;n aa 
requested by agencies and lnatltutlona under the Jurtadfctlon of the state board of 
higher eduoatlon and the legislative and Judlclal branches of state govemment. The 
agencies and Institutions under the Jurisdiction of the state board of higher eduoatfon, 
with the office of management and budget, shall make such joint purchases of like 
lteMecommod!tles or •= of high common usage aa detennlned jointly by the 
agencies and Institutions u r the Jurisdiction of the state board of higher education 
and the office of management and budget as will result In less cost to the S1ate. The 
office of management and budget, pursuant to tenns and conditions Imposed by It, may 
agree with political subdivisions that have organized a purchasing group pursuant to a 
Joint powers agreement under chapter 54-40.3 to cooperatively putchaae certain 
apeclflo keM9 commodities or 1trvic1s designated by the office of management and 
budaet If the cooperative purchase Will result In a benefit to the state and to the polltlcal 
subdivisions participating In the Joint powers agreement. 

SECTION 8. A new section to chapter 64-44.4 of the North Dakota Century 
Code Is created and enacted as follows: 

procurement ot seoocu. AU servtces purchased by tbo office ot management 
and budget or by an aa~ or iostftutfon in the executfyt branch 01 state goyemmont 

~ume:o1t1R::ii~'~:~'=-~:=m~r:orlr==:& 
or tostittJtioo fn the executive branch of state goyemment which ourchases services 
shall file wi1b the office orro~ 1ament and budget a report rflQN'dloo the Hrvioes 
=~a~ili,f/bffl1g~=~; m~r!:':CnfaWJ =~ed on forms esta~lsbed and 

SECTION 7. AMENDMENT. Section 54-44.4-04 of the North Dakota Century 
Code Is amended and reenacted as follows: 

54-44.4-04. Office of management and budget • Ru-. The office of 
management and budget shall adopt, JtYMY&At teln accordance with the p,:ooedures 
proyided b~ chapter 28-32, rules neces.gary to administer this chapter. The written 
directives Issued by the director exercising authority provided in OYNeetieA 8 ef aeetieA 
sections 54-44.4-02 andeeetleA 64-44.4-03 need not be adopted ae- AJlea YAEAe•Jn 
accordance with chapter 28-32. 

SECTIOI\! 8. AMENDMENT. Subsections 1 and 2 of section 54-44.4-05 of the 
North Dakota C~ntury Code are amended and reenacted as follows: 

1. Except as otherwise provided In sections 44-08-01 and 25•16.2-02, and In 
this oeetteA chapter. purchasing contracts must be awarded through a 
competitive bidding process to the lowest responsible bidder considering 
conformity with specifications, terms of delivery, and quality and 
servlceablllty. unless It Is determined to be adyantageous to the state to 
select a contractor through a compettttye proposal process using other or 
addHlonal criteria. The eMee ef MartageMeAt aA.t t,wdgetprocurement 
officer may reject any or all bids or negotiate for a lower price with a 
successful bidder. Each bid received. with the name of the bidder, must 
be recorded. The office of management and budget may ~nter Into tenn 
contracts for the acquisition of commodities or services and may makt 
multiple awards for term commodity or service contracts when It deems a 
multiple award to be In the best Interests of the state. IJAttl tt.e Elate aM 
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2, Thft office of management and budget shall adopt rules apecffyfng the 
circumstances under which competition may be waived or llmtted, when 
negotiation may be used, and epecffyfng the required Juatffloations and 
S)rOCedures fo( using those methods of purchasing. The ofroumstances 
that may permit limited competitive, noncompetitive. or negotiated 
purchases Include: 

a. The commodity or eryjce Is available from only one,w,.91ller grce. 

b. The commodity or seryjce fa available from another govemmental 
entttys contract. 

o. The commodity or seryice la to be purchased for e,cpertmentatlon or 
trial, 

d. G8M'98llh'e .. ,.-111n1 .... bllea te ,,. .... a 1111.-e,e,No acceptable bid 
or arooosa• was recelyed pursuant to • competltlye bidding or 
compatftiye prq,osal PCQCISS. 

e. Commodities are being purchased for over•the-counter resale. 

f, Acceptable oeelle commodities or seryjces are produced or provided 
by correctional Institutions or other govemment agenclea. 

g, The anticipated cost of purchasing spectfted 1•••.,coo,modfties or 
serylces Is less than an amount determined bV the office of 
management and budget which would Justffy the expense of a 
competitive bidding or competftfye p[OJ>OMI omc,sa. 

h. A used commodity Is advantageous to the state and the commodity fs 
available only on short notice. 

I. 

j, 

The commodity Is a component or replacement part for which there Is 
no commercially avallable substitute and which can be obtained only 
from the manufacturer. 

compatlbflfty wtth equipment currently owned by the state Is essential 
to the proper functioning of that equipment. 

kt The agengy provides dooumentaUoo Indicating that the services or 
the circumstances are of such a nature that deviation from the 
procurement procedure 1s.1pproprtate. 

SECTION 9. AMENDMENT. Section 54-44,4 .. oe of the North Dakota Century 
Code Is amended and reenacted as follows: 

54-44.4-0I. All purchalee to be made In accordance with apecltlcatlona : 
Multlm, sealed bids • 

.L For purposes of this chapter, specification means a description of all 
required physical, design, performance, functional, and other 
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oharacteristfcs of an MeM a commodltv or se~ the purchaser requires 
and, consequently, what a bidder must offer.,w•••• ..,.. ~ lie 
eMee ef MIMIIMIAI 1PMI BWdpt, ~natttwlieM ef hllher edwMtieA, er any 
elate 111111.y e, lnelillllle" le •tA,'8h ••~ te ,-wMhaee Ml 111111 
dele11knl1 Mwel l,e Ma•e In 111eNlanee with Vlflle" ,-1111111 ef the eflle 
ef MIAll8MGM and 19w1t1et and tho aaenliee anlt IPIOtiMiene YAele, the 
Jwllt11HetiM ef the elate MeM ef hither e•weat1M. The office of 
management and budget and Institutions of higher education shall develop 
slmllar speolfloations for purchases of MeMe com,nqdlties and services of 
high common usage. State agencies and Institutions shall provide such 
assistance as may be requested by the office of management and budget 
and the lnstttutions of higher education In the development of 
specffloations, The office of management and budget and the Institutions 
of higher education shall Implement such procedures as are necessary for 
the lnspeotlon, testing, and acceptance of ,..,11,1 and e11Y119,neA1 
commgd!tie~ seryjcea to determine that 18• .tbmll received are In 
conformity contract spectflcaffona. 

2. =RM~~ 
comoeti bidding or competitive pmpoaal pl'QC888Hmltad to those 
bidders or otferors found to mt auallflod under the criteria set forth lo the 
first soHcitation. 

SECnoN 10. A new section to chapter 54-44.4 of the North Dakota Century 
Code Is created and enacted as follows: 

competitive sealed prq)OS81s - Exempt records • 

.:L. A contract for commodities or services may be entered bv competitive :~r::asr~ b& ~ el:=~~rnot~a'R:O:. fil 
the state. The reauest tor proposal must state the relatlye Importance of 
orice and other factors and subfactors, If any. 

2& proposals must be opened so as to avoid disclosure of contents to 
competing otterom during the orocessof negotiation. All pCOJ)OSals 
recetved pursuant to a coma_etltlye sealed proposal process are exempt 
records under subsection 5 o( section 44-04-11.1 until an award Is made. 

a,. ,Dh,cussions may be conducted with responsible offerors who submtt 
proposals deteanlned to be reasonabty susceottble of being selected tor 
award for the purpose of clarification to assure full understanding of. and 
responsiveness to. the sonoitation requirements. Qfferors must be 
.§ccorded fatr anq equal treatment With respect · . .> any opportuntty fQI 
discussion and revision of proposals, 1nd revisions mAY be permitted after 
submissions and before award for the pulPQse of obtaining best and final 
offers. In condum1no discussions, there may be no disclosure of any 
Information derived from proposals submitted by oompetlng offerors. 

~ Unless an proposals are relected, award must be made to the responsible 
otteror whose PCQPOMl conforms to the soHQltatton and Is determined. 111 
writing. to bt the most adyantageous to the state. taking Into consideration 
price and the evaruatton factors set forth In the reauest for proposals. No 
other factors or criteria may b.e used fn the evaTuatton, The cantract file 
must contain the basis on Wblcflthe award Is made. Written notice of the 

(2)DSSK,(3)00MM Page No, 8 8A581364 
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:r:~:rf' contract to the auqqeMfYI offeror must bt prompUy gtyen to 

Code la ~:':~~1 ~n:ct':wa:~~~f chapter 54-44.4 of the North Dakota Century 

Smalt purchases. 

2'" A smaH PYrchaae need not be made t; \rough cornoetitive sealed bidding or 
:=c'ra~bl~.:A,9~.must be made 

a,, procurement requirements may not be artificially divided as to constitute a 
smaH purchase under this section. - -

~ The director of the office of management and bydgat may estabflsb and 

E&!-.~~ 
the director may deslonaie wblcb agencies are reaufrecf to use the 
purchasing card system for purchasing commodities under this section, 

Code Is ~~'!18:S,~'lena"ct':ra:«:~~ chapter 54-44.4 of the North Dakota Century 

(2) DESK, (3) COMM 

Resolution of Protested solioltations and awards. 
1... Ao Interested oarty may protest the award of a contract the notice of Intent 

to award a contract. or a soHcitation tor commodltin or aerylces ~ the 
offloe 0t managameot and b~t or purohaafng agency under 1h11 
chapter, Iba protest must be SUbrnmOd lo writing to the procurement 
officer responsible lor the contract or soucttation wtthln seven calendar 
days after the Qrotestor knows or should bave known of the facts gMog 
rise to the protest. - ---

2. If a contract has been awarded, the procurement officer lmmedlatelv shall 
give notice of a protest to the contractor. In the case of pending award. a 
stay of awatd may be reguested. A stay must be granted unless a written 
determination Is made that the award Qf the contract without delay is 
necessary to protect the Interests of the state. 

~ If the protest Is not resotved by.mutual agreement. the procurement offlctr 
oromptfy shall send bv certified man to the r;,rotestor a written decision 
containing the basis for the decision and lotorm the protestor ot the 
protestot's right to appeal. - --

~ The protestor may file an appeal of the decision rendered by the 

~T:i.~-~ij~' C:~affn ~:ino:Mn 
ca en arys after the protastor receives the decision- rendered by the 
procurement officer of tne office of management and budget or th§ 

Page No. 9 

TM •fcrotr-.,htc IMIIH en thf • ftl111 are 1eCYr1te reproducttone of records dtltwred to Modern lnfol'tllltlcn sytt .. for •tcrofltt11lnt and J'·· 
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Sl!CTION 13. AMENDMENT. Subsections 1, 2, and 4 of section 54-44.4-09 of 
the North Dakota Century Code are amended and reenacted as follows: 

(2) 01:SK, (3) COMM 

1. The office of management and budget shall estabHsh and maintain current 
Hsts of persons that destre to orovfde commodttles or servtcea to 1bt stat1., 
Every person er 1twelAe11 eAtit~ that desires to bid or submit a proposal on 
contracts for commoditiesor seryfcea awarded under this chapter must be 

e~,:r:.v:~oo:.'~:=~:. :::::..w:::: =: 

2. 

4. 

~E-.3iiiii 
amount established tor small purchases, exceJ)t as otblrwtse pro~ lo 
this section, 

To become an approved vendor a person er lltwelAeae ,,._. shaH file an 
application with the office of management and budget. The application 
must contain lnfonnatlon requested by the office of management and 
budget, Including business and persons• names, telephone numbers, 
addre888S, federal tax Identification numbers, type of business 
organization, ett.er ,,.,..Ma er lleeneee laaueel ~ IRIG 8llte aAel relatee 
AWMIJ8N1 the MWM ef lM ltwlnoee ..... (M ,tt'MUM8 aelfJ, the types of 
t.1• •• ,,.,., .. ,. lftcommodltles or serytces for which the appllcant fa 
Interested, referew Jn. . recelyfng soHcitatfons. and other business 
Information the office of manarnment and7,udget determines refeyant. 
The application must also conta n a statement appointing the secretary of 
state as the applicant's agent for service of process pursuant to 
subsection 3. The application must be signed and certified by an owner, 
partner. or company officer authorized by company bylaws or other 
organizational document to bind the company. The signature regutremem 
may 1no1ude the use of an electronlQ signature as defined lo section 
9:16-01 when authorized under section 9:16::17. The office of 
management and budget may require proof of the signing person•s 
authority by certified copy of appropriate company documents. 

The dl,eeto, ef the effiee ef M&AaleMent anlt ttudget, er the fli,eeterde 
uai1r1ee, procurement officer may wal\1e the ~e'IYINMente fer re1latfatieA 
wftt:I the eeoreta,v ef etate ae p,ietJtfJeft iA Ihle eeetleA aFMt authorize receipt 
of a bid or proposal from a vendor that YAE11:i1aHRedlf reNeea te Mliete, ae 
19,et/taefl IA thia eeetleA #- itte ttl,eetor er the Ellreetef!e uol1noe Is not on 
tbe Ust of am,royftd vendors K the procurement officer makes a written 
determination that+ 

• A eeMMedit)t le ee UAIEtYe and t,eoeeaaee euoh apeeifte 
et.afae' · "latlee eeeeAllal le the fl8"/8MMOAt JtMIMM In .. weelleA that I 
ie avatludle 8AIV fMM OAO eeuree &Ad Aet tt.,eygh wf:\eleealeN o, 
retalleMJ 

e:, .~A eMG'IE'A8Y ae deflAed IA eu~eeetieA 7 ef oeelieA 54 4 4 .4 ea 
eNletee er 

Tht Mfcro,raphfc fllltff on thf• film 1r1 accurate r~tfona of rtco ... dtlfvered to Modtrn lnfor•tfon tvat._ for Mfcr~tl•ll'IO ani1 
WINI 1flMd fn th• .....,, ... COOf'H of buolneu. Tht photo,raf:)t,tc proeHt llltttt ltendtl'Clt of the Alllerfc1n Nltf GNl Sttndlrde IMtftutl 
(AMII) for 1rchfval MfcrofflM, NOYICEI If t~• fflliled ••o• ~· ,. lttt leotblt than thl• Notice, ft fl due to tht quelftv of tht 
dotUMnt betno filmed, ~~t--, ()\ \v--,,. x'f 'l::P(J. ~ ~,·~ \U\&tlD3 
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tr 'Ale NMMlelfty te lie ,wNMllel le I 11'11 ...... fJNIII te, !J.iMe11 It 
leael Wl8 ll9fJMYM 'i19,_M IN fl81 a~lal8 IM the ...... , ef the 
••• et ................................ , .................... , 
llellflMl"ee ,,,.1111,..-,,. ef llhlle e, fJMlllllle ,..,.. wnre.-l'N 
"''""'" le 1111 the lleet lflteMet ef Ila ... It Is In the best Interest of 
the state to recetve Ibo bid or llllm.81. Ibt luccagful bidder or lr:::!ir:=:rua1~JT:'£!,~:~ 
uoaoorovtd vendor 1a 111actad tor award. tbt ytndor) bid or 
~ = ff that vtndor falls to became IO.PtQVld 

<LI shortar period M -1fadiri writing bY 
::a:,:r&,~ n:'°4 =,l.f=a I: 
:r~~.:=:::r::&u:== m 
an aQtOt tor grylce or QmGIII 10 this state are not regu1rec1. The 
wa1yer of tbl approval raaukimeot must bt statedT~-
ln the event of a tie bid or proposal, the re11Me1M ___ vendor 
must be given preference. 

Sl!CTION 1t. OFFICE OF MANAGEMENT AND BUDGET· PROCURIIIINT 
STUDY. During the 2003-o4 Interim. the director of the office of management and 
budgf:rt shall conduct a comprehensive study of the state procurement process, 
Including all relevant laws, rules, and guldeHnes. The director shall prepare a blll to 
address Inefficiencies, Inconsistencies, and outmoded procurement provisions 
discovered as a result of this study and request Introduction of the bltl ae an agency bill 
In the fifty-ninth legislative assembly. 

SECTION 18. EFFEc■nvE DATE. Sections 3, 5, and 8 of this Act become 
effective on July 1, 2004. 

SEC110N 11. EXPIRATION DATE. Sections 2 and 4 of this Act are effeotlve 
through June 30, 2004, and after that date are Ineffective.• 

Renumber accordingly 
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'~fl->I SUt\'ltvr.J.y OF DRAFT STANDARDS & GUIDELINES 
~ FOR 

PROCURE!HENT OF SERVICES 

The purpose of the Standards and Ouldellnes for Pt·ocurement of Services is to assist state 
employe~s with the procurement of serv!o~s for stnte agencies and State Bonrd of Higher 
Education (SBHE) institutions. Any speGl no requirements or dollar thresholds listed othet than 
N,D,C,C, statues apply to all state age1toies o:<cept for SBHE institutions. Please refet· to SBHE 
polloles and procedures for speclflc requirements. 

Chapter l Introduction to Procurement or Services 
Purpose: This chapter provides deflnitio11s of categories of services, and it identifies statutes 
related to procurement of services. Successful procurement of services is dependent upon I) 
oonductlng a well thought out, competitive procurement; 2) obtaining a perfonnance-based 
contract; J) providing strong contruct administration. 

Ouidelin~ 
• State law grants state agencies and institutions the authority to procure services, and they 

may request services be procu1·ed through the State Procurement Office. The State Bonrd 
of Higher Education has statutory authority to detennine policy fur purchasing in 
oooperation with 0MB (Section 1,2). 

• Agencies and institutions are encouraged to develop internal procedures to ensure that 
individuals responsible for procurement of services nre familiar with these standards and 
guidelines (Section 1.3). 

• Establishes a training program fur those individunls who pro<.1ure services (Section 1.4). 

__ ..,, Chapter 2 Outsourcing Decision 
This ch~pter discusses options th~t need to be considered before deciding to proeure services. 

OuiJ~lines_;, 
• No procurement process is n(lccssar.y if the needed servtces ls available rrom an existing 

st~te contract, another agency, or from another government entity (Sections 2.1 and 2.2) 
• If n OSA contractor is u~ed in lieu or a competitive bidding pl'ocess, the noncompetitive 

procu1·emertt should be justified and approved by Ute agency head (Section 2.3) 
• Agencies should coordinate with agencies that provide centralized services, such as 

banking, hazardous material disposal, indemni ti cation (Section 2.4 ). 
• Be sure any cooperative purchnses with other government entities comply with ND 

statutP.s (Section 2.S). 
• Guidelines for determining whether a11 independent contractor vs. employee relationship 

exists. and discussion of temporary employment contrncts (Section 2.6 and 2. "/) 

Chapter 3 Planning the Sollcltatlon and Servlct! Contract 
This chapter outlines the process of planning the solicitation. It describes how to detem1ine the 
scope of the needed setvice. 

Qyldetines: 
• Suggests a standard rorrnat for the Statement of Vv 01·k that inljludes: background, scopt1 

orwork, directives, technical exhiblts, detlverables (Section 3.2) 
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• The sollcitatlon needs to contain all the tem,s and conditions and othor requirements that 
will bo incorporated lnto the resultant contract (Section 3.3) 

• Provides minimum contract requlroments: a purchase order may be Issued fol' services 
up to SS,000; over SS,000 prepnre a written contract using the Attorney Ocmel'al's 
Contract Drafting and Review Manual (Section 3.4) 

Chapter 4 SelectlnK the Procu1·ement Pt'oct.ldure 
This chapter describes for.mat and lnfot'mal methods of competition, It also discusses the 
differences betw~en (nvitatlons for Bids und Requests for Proposals. 

Qui de lines 

• If federal funds are used, detem1lne lf any federal guidelines that apply (Section 4.2) 
• Don•t artJticlally fragment to avoid recommended level of competition (Seotiott 4,4) 
• Detlnes minimum levels of competition, except for State Board of Higher Education 

instltutlo11s. Please refer to SBHE policies and procedures fot· speclfh requirements. 

► SS.000 or less: One quote, if fulr nnd reaso1table. Limit of $20,000 awarded to 
any single service provider without a competitive procesi;. 

> $S,001 .. $2$,000: Solicit three written Informal quotes cir pl'Oposal~. 
> $25.000-$50,000: Sollcit five lnfon11nl written quotes or proposals with 011-ltne 

posting, 
► Over $S0,000: Forrnal seated bids or proposals with on-tine posting. 
(NOTE: Chapter 8, Noncompetidve and Limited Competition Procurements. 

describes procedures when making an emergency purchase or using a lesser level of 
competition .. 

• Establish a contract file (Section 4.6) 

Clt=lpttr 5 Vendor· Ma.,ngement 
Purpose: Provide instnwtion on identifying pot~ntiat service providers who are qualified to 
provide needed services. 

Ouideltnes: 
• Agencies and institutions are highly encouraged to infonn potential bidders about ND's 

vendor registration process (Section S.1) 
• Purchasing age1tcies must ensure that potential service providers are approved tQ do 

busln~ss in the State before executing a contrnct and perfonnance or work (Section S.2) 
• State agencies and institutions must ensure that vendors are properly licensed by the 

appropriate regulatory or licensing agency. Deflnt:s acceptable evidence. Requires 
clause in the solicltadon document (Section S.3) 

• Public Notice for fonnnl sealed bids/proposals over $50,000, except for State Board of' 
Higher Education institutions. Please refer to SBHE poli<Jies and procedures for spooific 
requirements, When maklng a (ormat procurement, agcmctes must do at least two of the 
following public notlce methods: 

> M~il solicltations to vendors who have registered ns bidders on the state 
·1 procurement vendor database. ' 
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► Post soUoitation to the State of North Dakotn On-line Internet system (to bi, 
0reated) at least 21 working days before opening. Document oircumstunces lf 
shortc,· period ls used, 

> Public advertising. published at least two oonseoutlve weeks, at least two weeks 
before the bid opening, 

·chnphr 6 Request ror Proposal Process 
Purpose: This chapter is intended to guide the agonoy tht'ough preparing the RFP and planning 
the solloitatlon evaluation process. 

Quidelines 

• Custom the standard soUc{tat!on and contract document for the contt·act being 
oont~ntplated, Legat counsel should review standard clauses that are modified 01· newly 
draned (Scotlon 6.2), 

• Soticltatlon and resultant contract must ~tate the inltial term of the contract and any 
options (or renewals or extensions, (Section 6,3). 

• [f the contract will cross fiscal year, include "Subject to Funding" clause (Section 6.4). 
• Solicitation and resultant contract must contain an lndemnif'icatlon/hotd hannless clause. 

Any rovlslon of a standard insurance or indemnification/hold harmless clause requires the 
review orthe Division of Risk Management (Section 6.5). 

• A transcript of alt substantive questions and answers must be prepared and givet1 to all 
potontiat otTerors at least seven days before the proposal due dale (Section 6.6). 

• Pre .. soHcitatlon conferences may be mandatory or optional and must be stated as such in 
the sotichatlon, After a pre-solicitation conference_ provide written answers to all 
potential offetors at least seven days before the proposal due date (Section 6. 7), 

• Letters o(intent to propose should not be made mandatory (Section 6,8). 
• RFP must describe how award wltl be made (Section 6.10) 

. ► Solicitations mu~t state minimum requirements. necessary to accomplish the task, 
such as Hcensin~. registration, certification, minimum experience. etc. 

► Sollcitatlons should state evaluated requirements that will be used to compare 
competing proposats/offet·or!-l ana select the best proposal. 

► Cost weighed less than forty (40) pet·cent should be justified in writing (Section 
6.11) 

• Proposal evaluation committees should consist of at least three state employees or 
officials. If someone other than a state employee or officials is used on an evaluation. 
committee, the reason should be documented (Section 6.12). 

• Include appropriate provisions in the RFP if the evaluation committee wili l) check 
rcf~rences; 2) require demonstrations: 3) require an on-site visit~ 4) Require oral 
presentatlons (Section 6. 13 ). 

• Clearly marked proposnls should be received and kept in seated envelopes until the 
advertised opening date and time (Section 6.1 S). 
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Claupter 7 Evaluatlon nnd Award 
Purposo: Management of tho ovaluution and awnrd selection pl'Ocess, This chapt"r describes 
strnteglos for evaluating proposals and use of evaluutlon worksheets, rutlng scales, and 
rcclprooal pr"'ference, 

• Proposals deemed non .. responslve should not be evaluated by the evaluation 
committee (Section 7. 1 ). 

• (fa conflict ofintorest exists, that employ0e cannot be a ntt3mber of the evaluation 
committee (Section 7,2). 

• Before evaluating cost proposals, detennino whether stnto pt·eference laws must be 
applied (Scetion 7,3-Note: should be 7,6) 

• D1Jring the evaluation p1·oces~\ ot1ly the prncurement omo~r or evaluation committee 
mny communicate with an ofterot· to clarify uncet'talnties or eliminate confusion 
(Sc!!etion 7,8). 

• If it ls detem1ined to be in the best interest of the State to request best and flnal offers, 
document the reason. The opportunity for oonftdentlal discussions~ if held, must be 
extended to alt offerors submitting proposals deemed reasonably susceptible for 
award (Section 7.9), 

• After a successful proposal is selected, a notice of award should be sent to all offerors 
and any other interested partit's. The successful vendor must be given notice that they 
are required to execute a contract with the state nnd provide any required p1·00 r or 
lnsuranco or bonds within a speclfled number of days (Section 7, l0) 

• Writt<~ltjustiflc~tlott is rtquired whenever a decision Is made to reject nil bids or 
proposllts (Section 7, i 1). 

Chapter 8 ,Noncompetitive and Limited Competition Procurement 
This chapter prescribes procedures for situations when no competition or less competition is 
obtained. 

Qu{d1Jline3: 
• Emergency purchases - limit the purchase to what ls 11ecessary to respond to the 

emergency. obtain the level of competition pt·acticabte, and document the basis for the 
emergency and selection of that particular service provider. Recommended that agencies 
send a copy of documentation for purchas\;)s over $25.000 to the State Procurement 
Office. except for institutions under the State Boat·d of Higher Education. Please refer to 
SBHE policies and procedures (Sectio11 8.1 ). 

• Noncompetttlve procurement ntay be Justified whcm the agency or institution determines 
there is onty one source for the needed service or a sole source of expertise is required 
(Section 8.2). · 

• A limited competitive purchase may be justified when there art1 circumstances that make 
a ronnal sealed competltive process not practicable, such as a geographic procuren1ent or 
urgent requirement (Section 8.3). 

• Noncompetitive and limited competition purchases over SS.000 must be justified in 
writing and approved by the head of the agency or designee. Ir the procurentent is over 
$25,00, it is also reconunended that the agency sent a copy of the documentation to the 
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State Procurement Office, except for State Board or Higher Education Institutions. 
Please refer to SBHE policies and procedures for speciflo requirements (Section 8.4). 

• Ncgotlate wlth sole souroc providers to obtain pricing. dellvery, and terms that are 
advantageous to the State (Section 8,5) 

Chapter 9 Contracts and Contract Amendments 
Purpose: Facilitate the transition from solicitation p(oces:, to the contract award and 
administration stago of the procurement oycle, 

Q..ui_gelhJtJi:· 

• Contract Instrument will vary depending upon the type ofsollcltatiotl used (Section 9.1). 
• Dfsouss of various types of contraots, as classified by payment stnicture. Cost 4 plus•11 .. 

percentage oontrncts are discouraged (Section 9,2). 
• Oisoussktn of the contract negotlation process (Section 9.3 ), 
• Recommends that agencies establish a system of nsslgning and tracking contract numbers 

(Seotlon 9,4) 
• Requires written amendment or material changes to the original contract. If the contract 

was subject to review by another agency with oversight responsibility, that agency should 
also review the amendment (Section 9.S). 

• Any unanticipated adjustments to contract price must bejustitled. l"he amendment must 
not lncrease the leve.t o( competltlon that would have b~en required. For contracts over 
$25.0001 cost increases exceeding 20% must be treated as a new procurement or an 
amen~ment exceptton requi~ing the agency head•s approval, except for State Board of 
Higher Sduoatlon institutions. Please refer to SBHE policies and procedures for specific 
requirem~nts (Section 9.6), 

• Amendments to contract terms must be speclflcally authorized in the solicitation. The 
amendment to extend or renev.i the contract must be executed betore the expiration date 
ot the original contract period, and the amendment is not effective until it has been 
ex~cuted (Section 9. 7). 

Chapter 10 Contra~t °Administration 
Purpose: This chapter is intended to help agencies get contracts off to a good start, administer 
the contract, and inanage contractor p~rrormance problems. 

Qujdellne~ 

• A projeot manager from within the ranks of the agency should be appointed to monitor 
the contract (Section l O. l ), 

• Start-up conferences are one method to get the contract off to a good start, but they can 
only be mandatory if stated in the solicitation (Section 10.2). 

• Project manager must monitor the cotttractor's perfonnance to ensure the work meets 
standards1 quallty levels, time schedules, and other requirements (Section t0.3). 

• When problems are detected, the project manager should Immediately notify the 
procuremt,nt officer and address the vendor in writl'ng (Section 10.4). 

• Prescribes actions and necessary documentation when attempting to resolve problems 
(Section 10.S), 
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• Discusses invoking contraotunl remedies (Section 10.6). 
• Notify tho State Proouroment Office when oontraotors do not perfonn satisfactorily or 

broach a contract, Vendors on the State Procurement Vendor Database may be removed 
for cause (Section 10, ?). · 
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Testimony 
HB 1180 

Presented by: Linda Belisle, Dir~ctor 

Before: 

Date: 

0MB, Central Services Division 

Government and Veterans Affairs Committee 
Matt Klein, Chair 

January 24, 2002 

Chairman Klein and members of the committee, my name is Linda Belisle. I am the Director 
of Central Services Division of the Office of Management and Budget. 

Background: The Office of the State Auditor conducted a performance audit of contracts for 
services early in 2000, Some of the recommendations in the report that was issued in March 
of 2000 were that 0MB develop policies related to the procurement of services and ensure 
that state agencies receive proper training. The Auditor's Office also recommended that 
0MB introduce legislation to allow 0MB to establish these policies. A bill was introduced 
during the 2001 Legisllttive Session. Section 2 of the bill removed the exemption for agenoies 
in the procurement of services. 

Agencies vehemently opposed that section of the bill. As a result, the bill was amended to add 
a legislative intent. It reads as follows: , 

"It is the intent of the fifty-seventh legislative assembly that the office of management 
and budget in consultation with the attorney general develop standards and guidelines for the 
procurement of contracts for services and if appropriate, submit proposed legislation to the 
fifty .. eighth legislative assembly regarding those standards and guidelines. State agencies are 
encouraged to follow the standards and guidelines as set forth by the office of management 
and budget and develop agency guidelines for procurement of contracts for service. u 

The State Procurement Offict, surveyed all state agencies and institutions and asked them to 
provide a copy of their existh1g guidelines for the procurement of services and also asked 
them to identify one contact person to work with the Procurement Office in developing the 
standards and guidelines. The State Procurement Office then contracted with the National 
Association of State Procurement Officials (NASPO) States Helping States Program to revi1,1w 
existing agency guidelines and help develop a manual of standards and guidelines for the 
procurement of services based on best practices in public procurement. 

The State Procurement Office met with agencies in October to disNtSs the development of 
these guidelines. Agencies were provided a copy of the draft gu!Jelines. We met with the 
agencies again in November to discuss the guidelines as they had been written at that point. 
Concerns expressed at this meeting were addressed and incorporated in the manual, The 
revised manual was reviewed by our legal counsel and sent to the agencies on January 3, 
2003, 
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The guidelines reflect best practice and are designed to serve as a desktop reference for all 
persons involved with the procurement of services. They are not intended to restrict the 
effectiveness of the individuals involved in procurement but to provide for legal, effective. 
consistent, and complete consideration of the procurement process while ensuring fair and 
professional treatment of vendors desiring to do business with the State. 

Now I would like to talk about HB 1180. Although I've listed every change in my prepared 
testimony, I wlU only address the major ones in each section, 

HD 1180 

Section l 
• Updates the terminology used today from supplies and equipment to commodities and 

services. These terms are more descrlpdve of how business ls conducted today. This 
is done throughout the bill, 

• Adds definitions for commodities~ procurement officer, professional servicesJ 
purchasing agency, and services. 

Seetion 2 
• Continues the exemption for professional services but requires agencies to procure 

those services according to procedures established in this chapter and rules and 
policies adopted by 0MB. 

• Updates terminology from items to commodities, 
• Changes the word procurement to purchasing card to be consistent with tenninology 

used in this section. 
• Moves language from 54-44.4-06 to this section so it is more appropriately placed, 

(from Page 6, lines 4 through 8) 

Section 3 
• Requires contract awards be made through a competitive bidding process to the lowest 

responsible bidder. 
• Allows for a competitive proposal process. 
• Allows the purchasing agency as well as 0MB to reject bids or negotiate for a lower 

price with a successful bidder. 
• Allows for competitive sealed bids to become subject to open records laws upon 

opening. 
• Extends allowances for when competition may be waived or limited and when 

negotiations may be used to services, not just commodities. 
• Rewrites #d, Line 10 on Page 5 for clarification. 
• Updates goods to commodities or services. 

Section 4 
• Updates item to commodity or service 
• Removes language regarding delegation of authority to more appropriate section. (to 

page 3, lines 25 through 29) 
• Updates supplies and equipment to commodities or services 
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• Allows for a muJtistep seaJed bJddi,,g process. 
Section~ 

• Allows for a competitive sealed proposaJ process. 
• llxempts proposals from the open records law until an award ls made, 

Section 6 

• Establishes a protest and appeaJ process, 

Section? 

• Removes unnecessary language and olarllles existing lansuage regarding the vendor application. 

• Allows for the use of electronic s1811ature on the vendor application, 

At this time, I would like to submit two amendments to HB 1180, They are listed on the attachment to my testimony, 

This conoludes my testimony, I would be happy to answer any questions you may have, 
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0MB Central Services Df vision 
January 24, 2003 

HB 1180 
Proposed Amendments 

Page 2, Line 30 -- after 11~xpept" insert 11as otherwise _providS7d by law." and delete 
111hlt11

• 

Renumber accordingly. 

Page 3, line 28 -~ change the second "mig11 to "ru:", 

Statemept of purpose of nme1tdments: 

Amendment 1 : Exempts those agencies that have authorities in other sections the North 
Dakota Century Code. 

Amendment 2: Clarifies the requirement that 0MB, agencies with delegated authority, 
and the institutions of higher ed to rnake purchases in accordance with this chapter, rules 
adopted under this chapter, and written, policies ofOMB Q!'. Higher Ed but not both. 
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S1'AT8 01" NORTH OAKOl'A 

OFFICE OF THE STATE AUDITOR 
STATS OAPll'OL 

600 e 80ULSVAAD AVFl, • OBPl'. 117 
81SMAAOK ND ~8505 

TESTIMONY BEFORE THE 
GOVERNMENT AND VETERANS AFFAIRS COMMITTEE 

January 24, 2003 

House BIii No. 1180 

Testimony - Presented by Gordy Smith, CPA 
Audit Manger 

Chairman Klein, members of the committee, my name Is Gordy Smith. I'm here to 
testify In favor of House BIii No, 1180. 

On March 27, 2000 the State Auditor's Office Issued a performance audit on Contracts 
for Services, This performance audit focused on current practices surrounding 
procurement of services by state entitles and whether they were providing for an 
efficient and effective use of state resources. 

The performance audit found that In fiscal year 1999, the State of North Dakota 
expended In excess of $99 mllllon on procurement of services. We estimate this figure 
be much higher for 2002. The total for fiscal years 1997, 1998 and 1999 v-as over $270 
mllllon. We estimate the total for flscat years 2000, 2001 and 2002 to be slgnlficantly 
higher, A critical area the performance audit uncovered Is the almost complete lack of 
any formally established laws, rules or regulations governing the procurement of 
services by state entitles. 

The performance audit found numerous problem areas which were grouped Into 3 
broad categories: 

a) processes to enter Into contracts for services: 
b) contract terms and language and; 
c) contract monitoring/management. 

Examples of problems we encountered Included: state entitles procuring services 
without having a written contract; state entitles e~terlng Into contracts without following 
a bidding process; contracts which did not have a non .. approprlatlon clause: contracts 
not signed by the appropriate parties prior to the effective date of the contract; contracts 
which did not contain a clause allowing access to vendor records as they relate to the 
services provided; contracts which had amendments entered Into after the contract had 
ended; and absence of documentation justifying a contract being classified as "sole 
source". 
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A blll to provide the Office of Management and Budget the authority to establish rules 
and procedures sum.,undlng the procurement of services was Introduced during the last 
legislative session. It passed the House relatively Intact. However the Senate 
slgnlflcantly weakened the leglslatlon by Indicating state entitles were encouraged to 
follow OMB's rulas and procedures rather than requiring them to be followed. The blll 
was then passed and signed by the Govemor. 

We recently completed audit follow-up work on our performance audit of contracts for 
services. This report was presented to the Legislative Audit and Fiscal Review 
Committee this week at It's meeting on Wednesday, The results of our llmlted review 
Indicate that the circumstances we found during our orlglnaf performance audit continue 
to exist today. As a result we believe the state Is not utlllzlng Its moneys efficiently or 
effectively to procure services. 

HB 1180 authorizes the Office of Management and Budget to establish rules and 
procedures relatf ng to the procurement of services that must be followed by state 
entitles. This Is a critical first step to ensure the state Is efficiently and effectively using 
Its resources when procuring services. These rut es and procedures hef p ensure state 
entitles follow a sound, logical process to procure services. 

There wlll probably be state entitles which will stand up and testify that they have a 
sound process they follow to procure services and that this bill wlll only add to 
bureaucracy. My first response to those entitles Is that during our original performance 
audit we asked state entitles to provide us a llstlng of their contracts for services. We 
established parameters for those contracts that had to be provided to us. This should be 
an easy request to comply with If the state entity has a sound system In place. We 
visited 15 state entities after we received their listings and In every single cat. a we found 
Instances where contracts that met our parameters had been omitted. In addition, I 
would point out to legislators that 0MB has the authority to establish procedures and 
policies for the procurement of goods. I am not familiar with any legislation over the past 
25 years that sought to remove that authority from 0MB. If the Legislature believes It Is 
good government to have OMS establish rules fur procuring goods, why Isn't It good 
government to have 0MB do the same for procuring services? 

If any member of the committee would like a copy of our orlglnal performance audit or 
our audit follow-up report, I will gladly provide them to you. 

Mr. Chairman, this would conclude my testimony and I would urge passage of HB1080. 
I'm wllllng to answer any questions the committee may have, 
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TESnMONY OF JEFF ENGLESON 
Director, Investment• 

North Dakota State Land Department 

IN OPPOSmON TO HOUSE BILL 1180 

Gery D. PreuJer, COmmllnloner 

~ 

Hou• Government and Veteran• Affairs Committee 

January 24, 2003 

Section 2 of HB 1180 requires executive branch agenoles to procure services through procedures 
that are consistent with the procedures established In Chapter 54-44,4 and rules and potlcles 
adopted by the offloe of management and budget, HB1180 also contatns language that codifies 
specific procedures related to competitive sealed proposals and establishes a process for 
protesting contracts that have been awarded by state agencies. Although we understand why the 
leglslature Is Interested In having the state develop standards and guldellnes for the procurement 
of contracts for services, we feel that HB1180 conflicts with the Board's fiduciary responslbllltles 
under the State Constitution and current North Dakota law. 

Article IX of the Constitution of North Dakota places responslblllty for managing the state's 
permanent trust funds on the Board of University and School Lands. As a trustee, the Board has a 
fiduciary responslblllty to manage trust assets for the best Interests of the va,'lous beneficiaries. 
NDCC 15-01-02 gives the Land Board "full control" over the Investments. land and other assets of 
the permanent trusts. In order to fulfill Its responslbllltles under the constitution and North Dakota 
law, the Land Board contracts with Investment managers, Investment consultants and other parties 
as needed to perform services that cannot be performed In-house as efffclently or effectively as by 
outside firms. 

HB1180 essentially takes away the Board's authority to enter Into these service contracts, and 
gives control of the contracting process to 0MB. If the Land Board Is required to follow rules and 

. polloles over which It has no control, Investment and other management decisions could be 
delayed, or prevented, potentially costing the permanent trusts mlllions In lost revenues. 

Contracting for Investment servloes Is not the same as contracting for the purchase of goods or 
the purchase of many other types of services. When purchasing Investment services, many 
factors, both tangible and Intangible, weigh Into the decision to hire a specific firm. Although the 
bid price Is Important, other criteria weigh more heavily Into determining which firm Is most capable 
of providing the desired service. When searching for Investment services, Land Department staff 
devetop criteria that potential service providers must meet. Data Is analyzed, RFPs are Issued 
and reviewed, and meetings are held with only those companies that best meet the established 
criteria. The entire prooetIs Is documented to ensure that a fair and Impartial decision har. bden 
made. 
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HB t110 
TMlmony of Mr Eno/f,on 
HouH OovemtrHHJt and Veteran, AHalr, Committee 
Janu•ry 14, I003 

At the present tim(;, a representative of the Attorney General's office must approve all eervloe 
contracts entered Into by the Land Board. Our attorney works with us to make sure we 
understand the language fn the contracts and to make sure that trusts' Interests are being 
protected, The prooess used by the Land Board not only protects the Interests of the trust funds, It 
also gives us the flexlblllty we need to manage the trust assets In an ever changing business 
wortd. 

As f stated eartler, we understand why the legislature Is Interested In having the state develop 
standards and guldetlnes to help the state better manage the many service contracts entered Into 
by various agencies. We are more than wllUng to work with 0MB, and other agencies, to develop 
standards and guldelfnes that would help us better manage how we contract for services. 
However, we belleve that requiring the Land Board to follow standards and guldellnes that It has 
no control over Is not the answer. If guldellnes are going to be developed they should be just that: 
guldellnes, not requirements, 

In addition to the broad concerns we have about giving 0MB authority over the Land Board's 
contracting process, we have other conoems with HB 1180. Section 5 of this blll puts Into code 
apeclflo language as to how competitive sealed bids must be handled. Although we feel that It 
may make sense to follow these procedures and processes In most oases, there are exceptions to 
almost every situation, As this blll is currently written, the fallure to fully comply with any of the 
specfflo proc.-dures laid out In Section 5 would be a vlolatlon of the law, when In fact the aot was 
probably Just an unlntentJonal mistake or a poor polloy decision, We feel the Issues addressed In 

,.- . ..., bullet points 3 and 4 of SecHon 5 would be better addressed by poUoy or guldellnes that allow for 
·: fl&xlbly if circumstances warrant It. 

L 

Section 6 of this blU establishes a multl-level formal process for Interested parties to protest the 
awarding of a contract. This prooess gives 0MB the ultlmate control over the contracting process 
and could delay or prevent the Implementation of decisions made by the Land Board. 

For the reasons outlined above, we respectfully oppose HB1180 In Its current format. In the 
alternative we would request that the bltl be amended to either: 
• make adhering to 0MB contracting rules and polloles voluntary, rather than a requirement 
• exempt the Board of University and School Lands from the provisions In this blll 
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HB 1180 

HOUSE GOVERNMENT AND VETERANS AFFAIRS COMMITTEE 
JANUARY 24, 2003 

Fay Kopp, Deputy Executive Director 
ND Retirement and Investment Office 

Good momlng Mr. Chairman and members of the committee. My name Is Fay Kopp 

and I serve as Deputy Dfreotor of the Retirement and Investment Office (RIO). RIO Is 

charged with administering the Teachers' Fund for Retirement (TFFR) and the State 

Investment Board (SIB). Steve Cochrane, our Executive Director, Is ourrently attending 

the monthly State Investment Board meeting and sends his regards. I am hare today to 

request that HB 1180 be amended to remove its effects on our flduolarUy gr<,unded 

service procurement prooedures. We are requesting this exemption for two reasons: 

1. Because of the fiduciary responsfblUty of the TFFR and SIB Boards. 

2. The statutory provisions relating to the Teachers' Fund for Retirement and the 

State Investment Board. 

As you know, the Retirement and Investment Offloe enters Into oontraots with many 

lnvestmt·mt managers, Investment consultants and actuaries. We have approximately 

30 such re1latlonsMps In effect today •. In our many years of experience, we have found 

the critloaf i\speots for considering such entities for retention to be diverse and unique to 

each situation. Demonstrated skills, areas of expertise, personnel, relevant investment 

strategies, oompatlblllty to the Investment program and other Important service 

relationship factors vary oonslderably from firm to firm. While fees are certainly 

cc:>nsldered be.fore contracts are signed, they sometimes have a low correlation to the 

... ___ j seleqiion of the service professional based on the most Important considerations. 
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Authority to aeleot and retain services Is granted to our boards by state iaw, While 

recognizing the fiduciary responslbllltles of the boards In discharging their duties, the 

law does not prescribe a detailed procedure for executing these fiduciary duties. 

Through oolleotlve wisdom, experience and astute advice, the boards have responded 

to each hf ring situation over the years as appropriate to the situation. FlexlbUlty has 

been a key to the boards' success In efflolently executing their duties, understanding the 

key criteria for each saleotlon prooess. 

The fiduciary responslbllltles of TFFR and the SIB are entrusted to the Boards of 

Directors who are the trustees under state statutes, As trustees, thef r sole responslblllty 

la the programs that they administer. Therefore, In order to fulfill their responsfbllltles 

they must be assured that they have a level of lndepende :1oe sufficient to ~1 mnlt them to 

perfonn these duties and to do so effeotlvely and efffolently, As trustees they are 

somewhat different from other state agencies in that they are subject to an extensive 

and stringent set of fiduciary obllgatlons to the program participants and beneflolarfes. 

These obligations both require and justify the need for Independence. 

Further the Independence Is required beoause It permits the trustees to perform their 

duties In the face of pressures from others who may not be subject to such obUgatlons. 

In the absence of lndependenoe, trustees must be forced to decide between fulfUllng 

their fiduciary obllgatlons to participants and beneficiaries or complying with the 

dlreotfon of others that may be responding to a wider ranging set of Interests. In this 

sense, the Independence required by the trustees Is an Integral part of the fiduciary 

::) obUgatlons that govem the operations of the Boards. 

2 

L 
0ptr1tor•• sgnatur• 

I 

.J 



.... 

r . 

,.r·\ 
._ .. / 

Any Interference wfth the Boards' procurement of goods ar,-1 services Interferes with 

both the Independence the Boards need to f 111 their fiduciary responslbHftfea and the 

strict accountability In personal llablllty Board members have for a breach of fiduciary 

duty. 

By requiring the Boards' oontraots to comply with regutatlons designed for all state 

agencies, we believe that 0MB could In effect exercise control over the Boards' choice 

of service providers. This type of Interference Impairs the ultimate aooountablltty of the 

trustees for seleotlng service providers, making it unclear whether they may be held 

responsible for the consequences of an imprudent seleotlon of a service provider, 

Therefore, we feel that from a fiduciary standpoint It remains Important that the Boards 

are not subject to this provision, and we respectfully request your consideration of the 

attached amendment to HB 1180, 

In summary, we believe that exempting the TFFR and SIB programs as administered by 

RIO from HB 1180 Is justified In order to maintain the Boards' fiduciary responsibility for 

their programs and accountablllty to their members and program clients. Further, we 

believe It Is consistent with the Intent of prior legislatures in establlshlng the Boards as 

the fiduciary. Finally, we bGlleve It Is Justified since the legislature has already 

established for TFFR and the SIB specific statutory requirements that grant authority In 

contracting. 

Thank you. 
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PROPOSED AMENDMENTS TO HOUSE BILL NO, 1180 

.~ Page 3, after line 24, insert the followingi 

9. Investment provider, actuarial, benefit consultant and 
benefit provider services. Notwithstanding any other 
provision of law, fund fiduciary policies and procedures 
shall apply to the purchase of these services regardless 
of whether those polioies and prooedures are oonsistent 
with the prooedures established in this chapter or the 
rules and policies adopted by the office of management 
and budget. 
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HB1180 

House Gowmment and Veterans Affairs CommlttM 
J1nu1ry 24, 2003 

Good momlng Mr. Chairman and members of the commfttN, My name Is Deb Knudsen 

and I am the Manager of Benefits Planning and Research at the North Dakota Publlc 

Employees Retirement System (NDPERS), I am here on behatf of the NDPERS Board, 

as Mr. Sparb Collins was unable to attend. As you are aware, the NDPERS board 

oversees the pension funds for pubHo employees and has responslbllftJes that are slmllar 

to the TFFR Board. Three NDPERS Board members also serve on the State Investment 

Boaird. Due to the many slmllarttles In our organizational missions and cfrcumstances, 

our concerns with House Bill 1180 are consistent wfth those expressed by the 

Retirement and Investment Board office. NDPERS' concem with our Inclusion In this blU 

Is not with the mechanics and procedures of the blU, but rather with the fiduciary 

responslblHties that have already been outlined by Fay. 

We support the amendment proposed by the Retirement and Investment Office and 

respectfully request that you adopt It. 

At this time we wish to commend the Office of Management and Budget for keeping 

NDPERS 11ln the loop" on this subject and also want to thank them for seeking NDPERS' 

Input. 

Mr. Chalrmari, that concludes my tesUmony. 
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HB 1180 

Presented by: lllona A. Jeffcoat-Sacco 
Director, Publlc Utllltles Division 
Publlc Service Commission 

Before: 

Date: 

House Government and Veterans Affalre Committee 
Honorable Matthew M. Kleln, Chairman 

24 January 2003 

Jt&; TESTIMONY-~ 

Chairman and committee members, I am lllona Jeffcoat-Sacco. 

director of the Public Service Commission's Public Utilities Division. The 

1J Public Utilities Division administers the Ccmmission's jurisdiction over 

telephone, gas and electric public utilities in North Dakota. The 

Commission asked me to appear here today to oppose HB 1180 as it 

relates to procurement of services. 

"I 

The Public Service Commission has several divisions that are 

involved in procurement of services. Our Abandoned Mine Lands Program 

Is one hundred percent federally-funded with an annual budget between 

1.5 and 2.0 million dollars. In AML, construction and professional services 

for the reclamation of abandoned mine sites are procured using 

procurement procedures patterned after the Federal Acquisition 

1 
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r"-., Regulations (FAR) and the Department of Transportation Standard 

Specifications for Road and Bridge Construction. Competitive sealed 

bidding la the primary method by which services are procured, except In the 

case of emergencies or where only one contractor he available to provide a 

service. All procurement procedures, Including sole source procurement, 

are handled in strict compliance with the Commission's procurement policy, 

a copy of which is lnctuded with this testimony. The procurement policy 

was Initially adopted by the Commission In 1981 after extensive 

consultation wtth and approval of the Attorney Generat. The policy is 

updated as needed. 

Another area in which the Commission depends on and uses the 

guidance provided by its procurement policy is in the procurement of 

professional services by the Public Utilities Division. In this division, the 

professional services of attorneys, accountants, economists and others are 

sometimes required to process rate cases, cost cases and cases Involving 

competitive telecommunications issues. We procure these professional 

services by issuing a Request for Proposal (RFP), and we include in that 

request information on how we will judge the p,·oposals we receive. Our 

RFPs conform to the Commission's procurement policy, as does any sole 

source procurement that we may use in special circumstances. 
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We are concerned with both the substantive and procedural Impacts 

of HB 1180. The process envisioned by House B1111180 could slow the 

procurement process for construction and professional services. The 

period during which construction may occur In North Dakota Is llmlted, and 

a timely procurement of services Is crttlcal. 

We have an additional concem with the requirement that potential 

bidders for services be registered vendors In North Da1kota. This 

requf ,ement will limit the number of vendors available to the Commission 

and Impose financial and administrative burdens on potential contractors. 

While each of our service contracts is very important to. successful 

Q Implementation of our programs, we do not believe that the amount of 

business we may provide those vendors will Justify their registration time 

and expense. 

0 

t 

Finally, and perhaps most Importantly, by mandating that service 

procurement be •consistent' with yet unwritten 0MB guidelines, HB 1180 

will impose conditions on our procurement of services that neither we nor 

you even know about today. We cannot support legislation that Imposes 

unknown conditions on how the Commission carries out Its statutory 

responsibilities. 
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For all of these reaeone, the Publlo Service Commlaston opposes HB 

1180. In the attemative, the Publlo Service Commission respectfully 

requests an exemption from HB 1180 for the procurement of all 

profesalonal services and for services procured for the reclamation of 

abandoned coal mines. authorized under N.D.C.C. 38-14-2. 
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'-'MMISSIONERS 

Sla$111 B. Wefald, ~l~al 
Leo M, Rclabold 
Alithoray T, Clut 

Blcecvtivt Semtary 
Jott ff. Mielke 

To: 

From: 

Re: 

Date: 

Public Service Comtnission 
State of North Dakota 

Memorandum 

House Government and Veterans Affairs Committee 
Honorable Matthew M. Klein, Chairman 

Hfona A. Jeffcoat-Sacco t\...~'~ 
Director, Pub fie UtlUtles Division\\¼ 
Publfc Service Commission / 

HB 1180-Suppfemental Testimony 

January 24, 2003 

600 e Bou,c~.,d Ave. OeJI(. 408 
Bismarck, Nonh DaJcc,ca 3850.5-0fSO 

web: www.psc.state,Dd.111 
C•tn,IJ; Ub(lpu-,sute,lid,u, 

TDD800-366-68aa 
Pu 101,l28•2410 

Phoat 701-328-2400 
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Attached are copies of the Public Service Commission's Contract Procedures, 

Procurement Procedures and a copy of the Commission•~ signed consultlng contract In 
Qwest Corporation's Interconnection wholesale price Investigation, Case No. PU-2342-
01-296. 
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Admfnfatrator: 

Date: November 20, 2002 

loner 

Contractor 

Ben Johnson Associates Inc. 
Name 

2252 KIHeam <;:enter Blvd. 

Addren 

CONTRACT 

PubHc Service Commission 
State Capitol-12th Floor 
Bismarck. h 1' 58505-0480 
(701) 328-2400 

Tallahassee FL 32309 

City/State/Zip 

~~',l 
Leo M. Relnbold 
Commlasloner 

850.893-8600 

Phone 
r'\ 
U _s_e_n_J_o_h_ns_on_ ---------------~F=r-=e·s_f_d_en_t_a_n_d_c_on_s_u_ttf_ng __ _ ~ Economist 

Title 

"Z,. 
Date 

. 
Agreement Information Budget Information 

Contract No.: pu-447 .. 02 Cost Center. 7700 

Start 0aie: 11-20~02 . Services: $82,995 
UptJonal on-site 
review: 0 

End Date: 6-30-03 E)(penses: 0 ... 

Program Title: PU-2342 .. 01-296 ID 59-1943774 

Type of Contract: ( ) Fbced Price Type of Contractor: ( ) Individual 
( X ) Cost Relmb. ( ) Unit Price (X ) Corporation ( ) Partnership 
( ) other ( ) Public Agency 

( ) Nonprofit Organization 
( ) Other 

This contract Is entered Into between the above two parties. This contract consists of this sheet, 
general provfslons and speclflo provisions. 
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Contrr:ct No. PU-447-02 
Page2 

GENERAL PROVISIONS 

CONTRACTUAL FEATURES 

Legal Authority 
The Contractor assures that It 

possesses legal authority to participate In 
this contract. 

Assignment/Subcontracting 
The Contractor may not assign thf• 

contmct or any part thereof, or assign any of 
the monle.s to be paid hereunder. nor shaU 
any part of the work done or material 
fumfshed under this contract be sublet. 

The Contractor may not enter Into 
subcontracts for any of the work 
contemplated under thfs contract unless 
Included In the specffio provisions of this 
contract. 

Ttnnlnatfon 
The Commission, by ten days 

....._ . ~ written notice fisting causes and reasons, 

.ii, may terminate this contract In whoft or In 
part when It Is determined that the 
Contractor has faffed to meet the conditions 
of the c01ifract. The Commission wlll be 
llabfe only for payment provisions of this 
contract for services satrsf actorUy rendered 
prior to the effective date of termination. 

Slgnfflcant deviation from 
performance standards in this contract may 
result In reduced or terminated flnancfal 

. participation of the Contractor, subsequent 
to negotiations with the Commission. 

The Contractor or the Commission 
may terminate this contract In whole or in 
p~rt upon settfement or when boih parties 
agree that the continuation of the contract 
would not produce results commensurate 
wfth further e><pendHures of funds. The two 
parties shart agree upon the termlnatlf)n 
condltfons lncludlng effective date and In the 
case of partial terminations, that portion to 
be terminated. 

In the event state or federal funds 
L j are reduced or terminated, the financlal 
~ participation of the Commission may be 

reduced or terminated. 

Disputes 
The Contractor agrees to attempt to 

resotve disputes arising from this contract 
by admfnfstratJve process and negotiations 
In Heu of lijlgatfon. Continued performance 
by the Contractor during disputes is 
assured. 

MY dispute concemlng a question 
of fact arising under this contract which la 
not settled by the Informal means shall be 
decided by the authorized repres.entatlve of 
the Commfssfon who shalt reduce the 
decision to wrftlng and maH or otherwise 
furnish a copy thereof to the Contractor. 

The Contractor ~han be afforded an 
opportunity to be heard c:1nd to offer 
evidence In support of an appeal. Pending 
final decision of a dispute, the Contractor 
shall proceed dllfgently with the 
performance of the contract and In 
accordance with the decision of the 
Commission . 

f'ISCAL RESPONSIBtLITIES 

Records 
The Contractor agrees to maintain 

program records required by the 
Commission and to produce program 
narratJve and statistical data at times 
prescribed by the Commission. 

The Contractor agrees to maintain 
and ·retain· aH books, records, and other 
documents requlre.d by the Commission 
relevant to thts agreement for four years 
after finat payment. ~ecords shaH be 
retained beyond four years If audit findings 
have not been resolved. 

No crafm for Addltfonal Work 
No claim for addlttonal services not 

speclflcally herein provided, done, or 
fumfshed by the Contractor will be allowed, 
nor shall the Contractor do any work or 
furnish any materfal not covered by the 
contract, unless such work Is ordered In 
writing by the Commission. 

- -- . ut.. dttf .ct t Modern Jnfo1Wtfon 9VttfM for 111crof llMfl'IO rind 
, ... •fcrotra,,ftfc fMtH on tht1 ff lM 1r1 accuru .. reproductf Ol'II of rtcorva wr ~ of the Affltrfcan Nitfonal stendlrdl tr.t1tutt 
wert ffl-«f fn tht ....,ul1r,ceun~~f1,.~fnetlf 't'h Tfhftl~tt:,r~:o::°f,"r:{:,r;~hin thft Notfct, ft fa due to the quellty of tht 
(ANIS) fer- 1rchfval mtcrof l111. ""' "'-' • ,._ 
doc"""t 11et111 flllllCI, :u ~~ \ds,..lo;i __ ,.,,~i. Date 
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Contract No. PU-447-02 
Pege3 

nme Keeping Procedures 
The Contractor shal require 

empfoyees and subcontractors. ff 
appffoabte. whose positions are funded 
under this contract or Jncluded as match, to 
maintain adequate documentatron for 
services pro~:ded. For position, that are 
funded from more than one source. an 
anatysls of dutles performed by program 
shal also be prepared. 

Monfforlng, Evaluatlon and Audit 
The Contractor agrees to cooperate 

with any monitoring, evafuatlng and/or audit 
conducted by the Commfsslon, or their 
desJgnees who shall have full access to and 
the rfght to examine all books. records and 
other relevant documents. 

The Contractor agrees to take 
fmmedrate corrective actfon on deficiencies 
disclosed through program monitoring of 
costs disallowed In the course of an audit, 
review, or monitoring. 

PROGRAM REQUIREMENTS 

Equal Opportunity 
No Individual shall be excluded from 

participation In, denied the benefits of, 
subjected to discrimination under, or denied 
employment fn the administration of or In . 
connection wlth this contract because of 
race, color, disability, or political affilfatron or 
belfef. 

The Contractor will take affirmative 
action lO ensure that appltcants are 
employed and that employees Are treated 
during employment without regard to their 
race, color, rellglon, national origin, 
dlsablllty, age, sex, political affllfatlon or 
belief or citizenship. 

· NondJscrfmlnatf on 
Thfs contract and any subcontract 

hereunder Is subject to the Age 
Discrimination Act of 1975, Section 504 of 
the Rehabltitation Act. Titre VI of the Civil 
Rights of 1984 and the Americans with 
Olsabllltles Act of 1990. 

Copyrights and Rfghta fn Data 
The contractor agrees that any 

plans, drawings. designs, specifications, 
computer programs (wh!ch are substantially 
paid for wHh federal grant or state fundl). 
technical reports, operation manuals and 
other work submitted with a proposal or 
grant appflcatfon or which are specffled to 
be delivered under this contract or which 
are deveroped or produced and paid for 
under this contract (referred to In thla clause 
as "subject data") are subject to the rights of 
the Commission to use, duplicate and 
disclose the subject data In whofe or fn part, .. , 
In any manner for any purpose whatsoever, 
and have others do so. If the material ta 
copyrightable, the contractor may copyright 
the materf al1 subject to the rights rn the 
government, but the Commfssfon reserves a 
royatty•free, non-e>cclustve and Irrevocable 
license to reproduce, publish and use the 
material, fn whole or fn part, and to 
authorize others to do so. The contractor 
shatl inctude provisions appropriate to 
effectuate the purposes of this condition in 
all subcontracts expected to produce 
copyrightable "subject data." 

Th6 1fcl"01l'ltlhfc , ..... °'' thf • f fl111 ere 1ccur1te reprodLlctfons of r-acoNM dtlfwred to Modern Wnfot'lllltfon SVtttMI for Mfcroft h•fno Md J 
WIN f ft_,. fn ttt. _._,l,1' -courne of busfnen. The pf,oto0r~f c procuo 111ttt1 1tandlrdl of tht .wrfcen National stendardt Jnttf tutt .·· 
(ANtl) for archival 111tcrofftM, NOTICEI If the ffhMd ..... ,bove ,. , ... lttfblt than thfs Notfce, ft,. dut to th& qutlltv of tht 
docunitnt be f "9 f ft Nd. \'. I 
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Purpose 

SPECIFIC PROVISIONS 
November 20, 2002 

On June,7. 2001 Qwest Corporation (Qwest), petitioned the Commission to open a pr~edlng 
to review and approve or determine Qwest•s prices for Interconnection. network elements and 
resale as set fortl, In Qwest's Statement of Generally Avaifabre Terms (SGA T). On Juty 11, 
2001 the Commission opened an Investigation, Case No. PU-2342-01-296. Afso, several 
Issues discussed In the Commission's Case No. PU-314-97-193 concerning said prices were 
deferred to this cost proceeding · 

The Commission requires assistance to anatyze Qwest's flllng and to provide written 
recommendatrons regarding Qwest's prices for lnterconneotlon, network elements and resat. 
and cost docket Issues not resolved In Case No. PU-314-97-193. Contractor will asslst the 
Commission Staff In revfewing and analyzing the co~t studies fifed by Qwest In Case No, PlJ.. 
2342-00-282 and the UNE rates developed Jn Case Nos. PU-453-96-497 and PU-2342·00-282. 
Contractor will review the various studies, methodologies and reauHlng rates prepared and 
submitted by Qwest, and determine the extent to which they are reasonable and/or comply wfth 
all appflcable state and federal criteria. Contractor wfll also make recommendations concerning 
potential improvements to the cost models and recommend changes to key Inputs and 
assumptions to hefp ensure that the resulting UNE prices comply with the Telecommunlcatfons 
Act of 1996, North Dakota law and FCC regulations. Contractor wlll also make 
recommendations concerning the extent to which certain of Qwest's costs are avoidable when 
retail services are provided on a whotesate basis for resale. Contractor wm also evafuate the 
Qwest•s and other parttes• positions on other key issues In this proceeding an~ make 
appropriate recommendations concerning the public policy fmptlcations of those Issues. Project 
work will include: 

1. Discovery and Analysis o~ Cost Studies 

2. 

X Review the cost studies submitted by Qwest and other parties and confer with 
Staff to coordinate efforts. 

X Gather additional informatJon, as needed, with particular focus on North Dakota­
specific cost Inputs. 

X D.evelop data requests and analyze responses. · 
X Determine necessary and appropriate modlflcatlons and Improvements to cost 

studies submitted by Qwest, tf any. 
X Perlodlcally report, by conference catl or ln writing, 011 project status. 

Preparation of Testimony 
X Prepare narrative description of various cost studies and key issues. 
X Receive fnput from Staff concerning points of emphasis, modifications and 

Improvements to cost studies, etc. 
X Develop conclusions and recommendations. 
X Prepare draft testimony. 
X Receive Input from Staff concerning draft testimony. 
X Prepare final testimony. supported by full document~tlon, lncludlng a complete 

set of work papers. 

3, Response to Data Requests Regarding Staff Testimony 
X Review data requests and coordinate with Staff regarding responses, 

Thi Mf croor•f c fNfff on thf• ff hn •r• •ccur1te reprowctlw of recorde ct.lfvered to Modern rnforNtton SV-t• for 1fcrMHMlnt end 
wtrt fftMd fn ttt. r-,l•r oour1t of butfneu, The photographfc proctt1 IIMtt 1tendet'dt of the AMerfcan National ttal'ldlrdl IMUtute 
~::nfor 1rchfv.l 111fcroffl111, NOTICEt If the fflMd f•o• lt:\oVt fa ltH lttfble than thf1 Notfce ft It due to the 1111alfty of the 
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X Prepare response, to assigned reque1ta. 

.. 

4. Review of other Parties' Testimony, Prepare Rebuttal and Anslst with Crosa 
E>eamlnatlo"' 
X Review othttr partJea• testimony. 
X Prepare written summary analyses of the testimony of other Wftnesse1, 

hlghtlghtfng areas fot crou examination and rebuttal. 
X Prepare draft rebuttal testimony. 
X Receive rnput from Staff eoncemlng draft rebuttal testimony. 
X Prepare final rebuttal testimony. 

5. Partletpatlon at Hearing and After 
X Prepare for hearing, 
X Attend hearing, as scheduled by the Commission. 
X Present and defend testimony. 
X Provide post•heanng assistance. 

Work under this contract win be completed prior to the commission's fiscal year ending June 30, 
2003. 

The wotk will Jnclude sufficient detalt as fs necessary to successfully testify under cross­
&>camlnatlon. 

Compensation 

The Contractor wllf be compensated based on periodic $Ubmlttal of progress reports. Ffnal 
payment wlH be made upon satisfactory com~retfon of the described project work, as 
determined by the Commission. 

tn the event the case fs settled or this agreement Is otherwlf.)e terminated prior to completfon of 
project work, then compensation wltl be awarded for work satisfactorily completed. 

No part of thi8 r..ontract may be assigned, sublet or subcontracte~. 

I 

.J 



r 
I 

L 

NORTH DAKOTA 

PUBLIC SERVICE COMMISSION 

CONTRACT PROCEDURES 

Adopted: January 12, 1981 

7'h Revision December 2002 
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NORTH DAKOTA 

PUBLIC SERVICE COMMISSION 

PROCUREMENT PROCEDURES 

Adopted: January 12, 1981 

7th Revision: April, 2001 

GENERAL STATEMENT 
A. The purchase of goods and services through full and fair competition Is 

Cornm!sslon policy. All procurement wlll be conducted In a manner that 

provides maximum open and free competition. Unaccr•ptable restrictions on 

competition include: (1) unreasonable quallflcatlon requirements placed on 

firms, (2) r1on-competltlve practices between firms, (3) organlzatlonal 

conflicts of Interest, and (4) unnecessary experience requirements. 

B. Whenever required, purchases wm be made In accordance with statutes and 

rules through the Office of Management and Budget. N.D.C.C., Chapter 54-

44.4-01. 

C. The Commission wilt take affirmative steps to use small and minority 

businesses when possible as sources of supplies, equipment, constructfon, 

and services. Affirmative steps may Include: 

1. Placing qualified smalt, minority and women's businesses on solicitation 

llstG, 

2. Sollcltatlon of small and minority businesses whenever they are potential 

sources. 

3. When economically feasible, dividing total requirements Into smaller 

tasks or quantities so as to permit ma)(lmum small and minority business 

participation. 

4. Where possible, establishing delivery schedules which will encourage 

participation by smati and minority business. 

5. Using the services and assistance of the Small Business Administration, 

the Office of Minority Business Enterprise of the Department of 

1-1 

Tflt •forotr.-.fo fNOH on thf• fllM 1r• 1ecur1tt reproductfont of rteordl delivered to Modtrn tnfol'Mltfon tytt ... for.~!~~f !•'~t:' 
wrt ftltN-fn tht tlOl.ll•r tourae of but1nu1. Tht phetotraphll) procett Mtttt 1twdtNM ef the AMerfean Nttfontl tt--rua ,net • 
(ANSI). f6r 1rchfv1l 111torof fl111. NOTIClt If thti fttfflild fMlllt •ve 11 ltH letfble than tht1 Not fee, ft ft due to the qutl fty of ttt. 
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Commerce and the Community Services Administration as req~lred by 

the Federal Government. 

6. If any subcontracts are to be let, the prime contractor wfll take the 

afflrmatfve steps In 1 through 5 above. 

D. Except as otherwfse provided by state law. the procurement poUcy will appty 

to the Commission, its contractors and subcontractors. 

E. Procurement poUcy provisions will be followed In procurements fnvolvlng use 

of federal grant funds. However, f n procurements lnvdvlng uses of state 

funds. Commission complf ance with procurement poUcy provisions fs 

discretionary. 

F. Standard contract provisions wilt be incorporated Into relevant Commission 

contracts. However, In any contract, the Commfssfon may agree to change, 

add, or delete contract provisions to the extent that such changes, additions. 

or detetlons are not Inconsistent with federal and state law. 

DEFINITIONS AND MISCELLANEOUS POLICY PROVISION 

A. Audit Trait. An audit traU Is a series of records that makes It possible for an 

auditor to easily trace transactions. AU procurement and contract 

admlnf st ration actions should be documented to estabffsh an audit trail. 

B. Commfsslon. The Commf~slon Is the North Dakota Publfc Service 

Commb;sfon. 

C. Construction Maintenance. Repair of previously reclaimed abandoned 

mine land sites. 

D. Contract. A contract fs a written agreement between the Commission and 

the contractor settfng forth obUgatfons, including: performance of work, 

furnlshfng of labor and materfals, and the basis of payment. A Commission 

contract usually includes specified standard provisions and any other 

provisions and documents designated as pert of the contract. 

E. Contract Administration. Contract administration fs the process of 

monitoring a contractor's performance under a contract, Insuring that all the 

terms and provisions of the contract are satisfied, and paying contract 
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Invoices. The contract administration function Is jolntry assigned to the 

procurement officer, the project manager, and cot1tract officer. 

F. Co~itract Execution. A contractor may not begin work until a contract has 

been executed. The Commissioners or a designated representative, ~s 

provided for In Polley No. 5 .. 01-93(0), are the only per~ons authorized to 

execute contracts to which thli Commission Is a party. 

G. Contractor. The contractor Is the lndlvldual, partnership, firm, corporation, 

company, or any acceptable combination or joint venture contracting with the 

Commission for performance of prescribed work. 

H. Contractor Selection. Contractor selectlon Is the process of choosing a 

contractor from all those that submitted a bid or proposal to provide goods or 

services sought by the Commission. Among factors which may be 

considered when selecting a contractor are: 

1. Whether the offeror's bid, proposal, or statement Is responsive to the 

Invitation to bid or request for proposal or standmd3 for unsollclted 

proposals. 

2. Whether the offeror has the technical ability and resources to perform In 

the manner described In Its bid or proposal. 

3. Whether the offerer has the financial ability and resources to complete 

the project. 

4. Whether the contractor Is responsiblq as shown by its Integrity, 

compliance with public policy, prior contracts with the Commission, and 

record of past performance with the State of North Dakota. 

5. For construction bids, whether the bidder is the lowest responsible and 

responsive bidder whose bid meets the requirements and criteria set 

forth in the Invitation for bids. 

6. The Commission reserves the right to waive minor lrregularlt!es In a bid 

or proposal and the right to reject any and all bids. The Commission ht;js 

the authority to require literal and exact compliance with alt requirements 

specified In Its request for bids or proposals. These factors will be 
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,. 
evaluated by the Commission's procurement officer or a selection 

committee of knowledgeable people. 

F.mergency, Any catastrophic event to property or person that requires an 

Immediate remedy. 

J. Flnal Report. Followfng project close-out and final payment, the project 

manager will submit, to the procurement office and the contract officer, a 

final report evaluating the quality of the contracto,..s performance, Including: 

adequacy of communication. tlmellness, rellablllty, attention to detatl, Interest 

in accompllshlng quality pro.feet work, and fnterest In gfvfng advice to produce 

the best value for the state. The final report may serve as a basis for 

subsequent procurement analysis. The procurement officer or the 

procurement officer's deslgnee wlll present a report to the Commission when 

conditions may warrant removal of a contractor from a Commission Bidder 

List or Request For Proposal List. 

K. Invitation for Bid Request for Proposal. An invitation for bid (IFB) or a 

request for proposal (RFP> Is a sollcltatron Issued by the Commission with 

the Intent of eventually procuring a contractor to perform a partlcura, service 

CJ.r deliver a partfcular product. The IFB or RFP must contain the following: 

the t>cope of work required or product specifications: the date, time, and 

place of bid opei1lng or proposal closing; and evaluation factors to be used. 

Bids and proposals will be sollclted In a manner that Is consistent with 

Commission policy and state and federt1l law. 

L. Preferenee. Preference will be given to a resident North Dakota bidder 

when accepting bids for the provision of professional services, Including 

research and consulting services, goods. merchandise, supplies, equipment, 

structures, and reclamation services. Nonresident bidders will be given 

preference equal to the preference given or required by the state of the 

nonresident bidder, seller, or contractor (N.D.C.C. 44-08-01 ), 

M. Procurement. Procurement Is tho purchase of goods or services. There 

are four methods of procurement for goods or servfces: small purchase 
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,,.-...,____ procedures, competitive sealed bids (formal advertising), competitive ..,, negotiation, and non-competitive negotiation (sole-source procurement) • 

N. Procurement Officer. The procurement officer or the procurement officer's 

deslgnee Is the Commission employee charged with the responslbUfty of 

directing the procurement process, This person may al so draft a proposed 

contract and assist the project manager ln monftorf ng a contractor's 

performance. Thlt., person works with the Commission. Commission 

Executive Secretary, and project manager during the procurement and 

contract administration process. 

o. Project Closeout. The project cfoseout Is a written verification that all the 

requirements of the project have been satisfied; It Is based on a final 

technical and financial review. The review may Include an audit. When all 

the contract work has been completed, the project wlll be closed-out. 

Following Commission acceptance of the project closeout, the contractor wlft 

receive final project payment, ,,,--·--
) \ 

P. Proposal-Bid. A proposal Is any offer of ot1. Jr submission presented to the \ ...., 
Commission by a potential contractor and used as a basis for contractor 

selectlon. Proposals are submitted by flrms or lndfvlduals Interested In 

undertaking projects for the Commission and. unless unsollclted~ are based 

on the scope of work description set forth In the RFP fssued by the 

Commission. Bids are similar to proposals, However. while proposals 

generally relate to the submlsslor. of work piano and costs for the provisions 

of services. bids usually involve the offer of specific materials and 

construction work and address physical specifications and fixed or unit 

prices. 

Q. Subcontractor. A subcontractor Is an individual, partnership, firm, 

corporation, company, or any acceptable combination or joint venture to 

which the contractor sublets part of the contract. 

Ill. PSC EMPLOYEE AND PUBLIC CONTRACTOR CODE OF CONDUCT 

A. General Rure 

~ 
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No Commissioner, Commission empfoyee, or agent will participate In 

selection, or In the award or administration of a contract If a conflict of 

interest, real or apparent, would be Involved. A ·conflfct would arise when the 

Commissioner, the employee, or agent: any member of his Immediate f am Hy: 

his partner: or an organization which employs or Is about to employ the 

Commfssloner, Commission employee, his immediate family member. or 

partner has financial or other Interest In tho flrm selected for award. 

a. Gifts 

1. Bidders and Commission contractors and subcontractors and their 

employees or agents will not directly or Indirectly offer nor will 

Commissioners or employees directly or Indirectly accept or solicit any 

gift, gratuity, entertainment. favor, loan, or any other thing of monetary 

value which might reasonably be interpreted as Intended to secure a 

contract or favorable treatment in award, amendment. or administration 

of a contract. 

2. During an audit or fnspectton, Commissioners. employees, or agents will 

neither solfcit nor accept gratuities, food, favors, or anything of monetary 

value from a bidder, contractor, or party to a sub agreement •. 

3. As a general rule, project managers, Inspectors, and any other 

employees of the Commission should refrain from engaging In after .. hour 

soclatlzatfon with contractors and their employees during the contract 

performance period. 

4, No political contribution may be offered, solicited, or accepted for the 

purpose of affecting the award, amendment, or administration of a 

contract. 

Procurement Procedural Requirements 
A. Proposed Procurement Action Review 

Before attempting to procure goods or services, the Commission Executive 

Secretary and designated procurement officer, or the procurement officer's 

deslgnee, In consultation with the Commfssion, will discuss and determine in 

written memorandum form whether or not: 
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1. 
2. 

3. 

4. 

Funds are available, 

The purchase must be processed by the Office of Management and 

Budget: 

The purchase rnay be avoided because It Is unnecessary or duplicative: 

The purchase should be consolfdated or broken out to obtain a more 

economical purchase; 

5. A lease versus a purchase or hourly rate versus fixed fee woufd be most 

economical; 

6. Greater economy and efficiency would be fostered by entering Into state 

cooperative agreements with other state agencies for procurements or 

use of common goods and services: and 

7, Provf slons of North Dakota law prescribe procedures appUcable to lhe 

particular purchase. 

B. Procurement Procedure 

1. Sollcltatlon of offers. whether by competitive sealed bids or competitive 

negotiation, wltt· 

a. Incorporate a clear and accurate description of the technical 

requirements for the material. product, seivlce, or professional 

requirements to be procured. The description will not, fn competitive 

procurements, contain features which unduly restrict competition. 

The description may state the quality of the material, product, or 

service to be procured and, when necessary, will sat forth essential 

characteristics and standards. Detaifed product specifications 

should be avoided If at all possible. When It Is lmpractlcal or 

uneconomical to make a cf ear and accurate description of the 

technical requirements, a "brand name or equal" description may be 

used to define the performance or other salient requirement 

procurement. The specific features of the named brand, which must 

be met by offerors, will be clearly stated. 
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b. Clearly set forth requirements which offerors must meet and factors 

to be used In evaluatlng bids, proposals, or statements of 

qua I lflcatlons, 

C. Method of Procurement 

Procurement wur be by one of the followlng methods: small purchase 

procedures, competitive sealed bids (formal advertising), competitive 

negotiation, or noncompetitive negotlaUon. 

1. Small Purchase Procedures. Any procurement estimated by the 

procurement officer or the procurement officer's desfgnee not to exceed 

ten thousand dollars ($10,000) and not subject to Chapter 54-44.7, 

N.o.c.c., or the authority of the Office of Management and Budget may 

be made with small purchase procedures, Small purchase may be 

made when the Item or service Is available from more than one source, 

there Is no public exigency or emergency, and time and expense does 

not justify competitive bidding. Smalt purchase procedure will Include 

contact with an adequate number but not fewer than three quaflfled firms 

selected from the bidders 11st. The procurement officer or the 

procurement officer's designee will select the qualified firms. The 

selection of the qualified firms will be based on what the procureJment 

officer or the procurement officer's des!gnee knows about the 

experience, past performance, Integrity, compliance with public policy, 

and flnanclal and technical resources of the firm. Qualified firms will be 

selected f alrly without unreasonable restrictions or procedures calculated 

to restrict competition. The procurement officer or the procurement 

officer's deslgnee will write each flrm to e')(plaln the supplies or services 

needed and request an off er from each firm for described supplies or 

services. After a reasonable time during which all potential offers have 

been made, the procurement officer or the procurement officer's 

deslgnee will recommend to the Commission which offer to accept. 

Acceptance will be based on what the Commission believes will be the 

best use of publl~ funds. 
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2. Competitive Sealed Bfds (Formaf Advertising). Competitive sealed bfds 

(formal advertising) will be publlcly sollclted and a flrm•flxed-prlce 

contract (lump sun, or unit price) wlll be awarded to the responsible 

bidder whose bfd, conforming with all the materf al terms and condftfons 

of the invitation for bids, Is lowest In price. Bidder's preference taw wlU 

apply based on N.D.C.C. 44-08-01 with consideration of out-of-state 

bidders basr-1d on their state preference law. 

o. For format advertlslug to be used. the following conditions must be 

present: 

1) A complete and realistic specification or purchase description 

wUI be avalfable. 

2) Three or more responsible suppliers must be wllllng and abre to 

compete effectively for the Commission's business. 

3) The procurement lends Itself to a firm fi)(ed or fixed unit price 

contract. and setectlon of the successful bidder can 

approprlatety be made principally on the basis of price. 

b. If formal advertising Is used for procurement, the following 

requirements will apply: 

1) At minimum, twenty-one (21) days prior to the date set for 

opening of bids, bids will be solicited from an adequate number 

of known suppliers or firms. The Invitation will be adequately 

publicized. The public notice of Invitation for bids (IFB) may be 

published in newspapers of general clrcutation and In trade or 

professional publlcatlons of general circulation calculated to 

reach the type of firms needed. If such publlcatlon Is 

undertaken, the public notfce will be published once prior to the 

date of bid opening. At a minimum, adequate public notice of 

Invitation for bids wilf rnclude the malling of Invitation for bids to a 

reasonable number of parties on any applicable bidder 11st. 
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2) The fnvftaUon for bids, Including speclfloatlons and pertinent 

attachments. wlll clearly define the Items or services needed and 

state: 

a) When and where the plans, drawings, and specifications 

may be examined: and how copies may be obtained. 

b) The place where and the time when the bids will be publfcly 

opened. 

c) That each bld will be accompanied by a bldder-s bond, 

executed by a surety company authorized to do business In 

this state. a certified check or a cashlefs check in the sum 

equal to five (5) percent of the bid. A certified check or a 

cashier's check must be drawn on the Bank of North Dakota 

or a federally Insured, solvent bank. If, within ten days after 

notice of an award. the successful bidder should fall to 

e><ecute a contract with the owner, then the surety will pay 

unto th~ owner for the use and benefit of the owner five (5) 

percent of the bid or bids on the contract on which there Is a 

def auft or the certified check or cashler's check of the bidder 

will be forfeited to the owner. If the prfnclpars bid Is 

accepted and the contract Is awarded. the prlnctpal, within 

1 O days after notice of award, will execute a contract 

consistent with the terms of the bid and performance and 

payment bonds as specified by the Commission. 

d) That au public contractor bidders must be Hcensed for the 

highest amount of their bids as provided by Section 43-07• 

05 of the North Dakota Century Code. 

e) That the right of the Commission to reject any and all bids Is 

reserved. 

3) That Inadvertent Commission failure to meet all procurement 

policy requirements will not Invalidate letting. 
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4) Coples of all plans, drawings, and specifications will be flied In 

the Commission Abandoned Mine Lands• office. Upon written 

request, copies of alt plans. drawings. and specifications will be 

malled at cost to the office of any firm. 

I. 

l 
I 
I 5) Bids will be opened pubffcly In the presence of one or more 

witnesses at the time and place designated fn the Invitation for 

bids. The amount of each bid and other relevant Information as 

may be necessary, together with the name of each bidder, wilt 

be recorded: the record and each bid will be open to pubflo 

I nspectlon. 

6) Bids will be uncondltlonafly accepted without alteration or 

correction except as authorized In this poffcy. Btds will be 

evaluated based on the requirements set forth In the Invitation 

for bids, which may Include criteria to determine acceptability 

such as Inspection. testing, qualfty, workmanshfp, delivery, and 

suitability for a particular purpose. Those criteria that wilt affect 

the bid price and be considered ln evafuatlon for award will be 

objectively measurable, such as discounts. transportatfon costs, 

and total or life cycle costs. The Invitation for bids wilt set forth 

the evaluation criteria to be used. No criteria may be used in btd 

evaluation that are not set forth In the invitation for bids. 

7) Withdrawal of erroneous bids before award, or c3ncellatlon of 

awards or contracts based on such bid mistakes, will be 

permitted. After bid opening no changes In bid prices or other 

provisions of bids will be permitted. Excep·~ as othe,wlse 

provided, all decisions to permit the withdrawal of bids, or to 

cancel awards or contracts based on bid mistakes, will be 

supported by a written determination made by the procurement 

officer or procurement offlcets deslgnee. 

8) Upon Commission approval, Commfsslon wlll award a firm fixed 

or fl><ed unit price contract with reasonable promptness by 
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written notice to the lowest responsible and responsive bidder 

whose bfd meets the requirements and crlterf a set forth In the 

Invitation for bids. In the event all bids for a construction project 

exceed available funds as certified by the procurement officer or 

the procurement officer's deslgnee. and the low responsive and 

responsible bid does not exceed such funds by more than five 

(5) percent, the procurement officer or the procurement officer's 

designee Is authorized. In situations where time or economic 

considerations preclude resollcltatlon of work of a reduced 

scope, to negotiate an adjustment of the bid price. fncludlng 

changes In the bid requirements. with the tow responsive and 

responsible bidder. fn an attempt to bring the bid within the 

amount of avalfable funds. 

3. Competitive Bidding • Construction Maintenance, Competitive bids for 

construction maintenance on abandoned coal mine reclamation sites wltl 

be solicited by mall, FAX or through the Internet and a ftrm-fixed-prfce 

contract (lump sum or unit price) wm be awarded to the responsible 

bidder whose bid, conforming with all the material terms and conditions 

of the Invitation for bids, Is lowest in price. 

a. A complete and reallstlc specification or purchase description will be 

available. 

b. Three or more responsible suppliers must be willing and able to 

compete effectively for the Commission's business. 

c. The procurement lends Itself to a flrm fixed or fixed unit price 

contract, and selection of the successful bidder can appropriately be 

made principally on the basis of prfce. 

d. At a minimum, five (5) days prior to the date set to receive bids. bids 

will be solicited from an adequate number of known suppliers or 

firms. This solicitation wltl be In written form and provided to 

prospective bidders. 
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e. All bidders must be licensed for the highest amount of their bids as 

provided by Section 43 .. 07 .. 05 of the North Dakota Century Code. 

f, The right of the Commission personnel to reject any and alt bids Is 

reserved. 
g, The Inadvertent Commission f allure to meet all procurement pollcy 

requirements wlll not invalldate letting. 

h, Contract award, based on the fowest responsive bid, may be mada 

by Commission personnel or through formal Commission actfon. 

I. Provisions of this section do not apply to abandoned mine land 

emergencf es, 

4. Competitive Negotiation. In competitive negotiation, quallflcatlon 

statements or p roposats are requested from a number of sources and 

the request Is publlcfzed. Negotiations may be conducted with source& 

tSubmlttlng statements or proposals. Either a fixed price or cost 

reimbursable not-to .. e><ceed contract will be awarded. Under some 

circumstances, competitive negotiation may be required. Under other 

circumstances, competitive negotiation Is discretionary and may be used 

If conditions are not appropriate for the use of formal advertising or small 

purchase. 

a. When purchasing architect, engineering, or fand surveying, research 

or prof esslonal services, the Commission wilt follow the competitive 

negotiation procedures specified In Chapter 54~44. 7, N.D.C.C. The 

Commission may use the procedures described in Chapter 64-44.7. 

N.D.C.C., to procure other professional services lncludlng lawyers, 

accountants. economists, and real estate appraisers. When using 

the procedures described In Chapter 54.44.7, N.O.C.C., the foUowlng 

apply: 

1 ) Notice of lnvltatfon may be published In newspapers of general 

clrculatlon and In trade or professional publications of general 

clrculatfon calculated to reach the type of firms needed. 

Adequate publlc notice Includes malling of the invitation to a 
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reasonabfe number of Individuals or firms on a relevant trade or 

professional Ust maintained by the Commission. 

2) The Invitation will state the relative Importance of evaluation 

criterf a used to select and rank the most quaUfled flrms. No 

other factors or criteria will be used In the evaluation. 

b. An alternative to the procedures prescribed by Chapter 54-44. 7 may 

be used to procure services other than architect's, engineer's, and 

surveyor's professional services, e.g., lawyers, accountants, and real 

estate appraisers. 

1) Proposafs wm be solicited through a request for proposal (RFP). 

The request for proposal will state: 

a) The relative importance of price and other evaluation 

factors. 

b) That the right of the Commission to reject any and alt 

proposals Is reserved. 

c) That Inadvertent Commission failure to meet all procurement 

potlcy requirements will not invalfdate the procurement. 

2) Notice of the need for services wUI be given by the Commission 

through a request for proposal. At minimum. twenty-one (21) 

days prior to closing of the request for proposal. proposals wilt 

be solicited from an adequate number of known firms. The 

request wlll be adequately pubffcfzed. The public notice of the 

request for proposal may be published In newspapers of general 

cfrculatlon and fn trade or prof esslonal publications of general 

circulation calculated to reach the type of firms needed. If 

publfcatfon Is undertaken, the pubflc notice will be publfshed at 

least twenty-one days prior to the closing of the request for 

proposal. At minimum. adequate public notice of the request for 

proposal wlH include the mailing of the request for proposal to a 

reasonable number of parties on any applfcable bidder list. 

3) The invitation should Include the following: 

1-14 

I 
1 
l 

J: . 

I 



r 
,,,.--., 

• 

L 

a) 

b) 

c) 

d) 

e) 

f) 

g) 

h) 

I) 

j) 

Project tltle 

Scope of work 

Description of professronar services required 

Submittal of a flat rate or llne Item prf ce quote 

Resume of personnel providing the services 

Documentation of related work experiences 

Scheduled performance period 

Rating system used In evaluating proposals 

Provide at least three cllant references 

Conflict of Interest di sclalmer 

4) Proposals wilt be opened so as to avoid disclosure of contents to 

competing offerers during the process of negotiation. A register 

of proposals will be prepared and wlU be open for pubflc 

f nspectlon after contract award. 

5) Discussions may be conducted with responsible offerors who 

submit proposals determl ned to be reasonably susceptlbla of 

bef ng selected for award for the purpose of cl a riff cation to 

assure full understanding of, and responsiveness to, the 

soflcltatloll requirements. Offerors will be accorded fair and 

equal tr6.atment with respect to any opportunity for discussion 

and revision of proposals, and such revisions may be permitted 

after submissions and prior to award for the purpose of obtaining 

best and final offers. In conducting discussions, there will be no 

disclosure of Information derived from proposals submitted by 

competing offerers. 

6) Upon recommendation by the procurement officer or the 

procurement offfcer•s ➔esignee, award wut be made to the 

responsible offeror whose proposal is determined by the 

Commission to be the most advantageous to the state taking 

Into consideration price and the evaluation factors set forth In the 

request proposal. No other factors or criteria will be used in the 
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~ evaluation. The contract file wUI contain tha basis on whloh the 

award Is made and contract negotiation minutes. -5. Noncompetitive Negotiation (Sole-Source ProcuremEmt) 

A sound procurement system should provide for full and open 

competition that Is both f alr and equitabfe to all potent lat bidders. 

However, there are times when circumstances are such that the desired 

action cannot be l:}Ccompllshed through the lengthy process of 

soHcltatlon of bids. Under those unique conditions sole-source 

contracting may be warranted. 

Sole source procurement (noncompetitive negotiation) fs a method of 

sollcltatlon of a proposal from only one source. When this method of 

procurement Is proposed, written justffication must be presented to the 

Commission or the person designated by the Commission for approval. 

The following reasons may be justification for sole-source procurement: 

a. The proposed Item or service Is avaitable only from a single source. 
,.--·---'\ b. The person or organization ha, the unique product or the special 

···-, -.. 

\ 
'-.._,,/ 

\ 

i 

skills, knowledge, abilftfes to provide the required services (at the 

exclusion of others) and Is considered the preeminent deliverer of . 
that product or service at the time of selection. 

O, Emergency or severe time constraints preclude Issuing a formal 

Request for Proposals. 

d. The service Is available within the existing structure of state or local 

government. The following steps should be followed to secure a 

sole-source contract: 

1) Draft a written Justification for sole-source procurement and 

present It to the Commission or the designated authority for 

approval. 
I 
i 

2) ff approved, contact the proposed provider and proceed to 
I 
I 

l 
negotiate the contract. Minutes of the negotiation session will be I 

I 

taken and the prepared minutes sent to the other party for ~ 
·I 

- ~ 
concurrence. J ,t 
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3) Prepare the contract and present It to the Comml&slon for action. 

If approved, execute the contract. 

6. Emergency 

An emergency Includes, but Is not limited to, abandoned coal mine sites. 

Pursuant to an amendment, dated May :l5, 1993, to the North Dakota 

State Abandoned Mine Land (AML) Reclamation Plan, and Chapter 38-

14.2-03· 12, N.D.C.C. and Chapter 69-05.3-01-09, N.D.A.C., lhe 

Commission has the authority to act to address AML emergencies In a 

timely fashion. 

a. ~Jght-of-Entry documentation will be obtained from the landowner, or 

at a minimum, permission will be received from the landowner to 

begin the emergency work, and a completed Right-of-Entry form will 

be obtained when possible. 

b. An OSM Emergency Investigation Report will be completed prior to 

beginning work If time permits, and then faxed to OSM. A letter of 

ellglblllty Is required to be completed by the Commission Commerce 

Counsel. 

c. Attempt to recelv~ bids from at least two contractors. Interested 

contractors will receive a faxed copy of the emergency bid sheet 

documents. detalting plans and specifications of the proposed work, 

or contractors will be handed the bid documents to be completed on­

site If a pre-bid meeting Is scheduled. 

d. A contractor that Is currently under contract to the PSC may be 

utilized, providing they offer a bid that Is considered reasonable by a 

PSC Project Manager. Commission personnel have the authority to 

reject any and all bids. 

e. An emergency contract will be Issued (SFN 19716 Rev. 05-2000) to 

the contractor selected for emergency reclamation work. 

f. The successful bidder wlll provide a current North Dakota 

Contractor's license within the classiffcatfon value of the project, and 
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be covered by a liability lnsurance polfcy of no less than $500.000 

per person and $1.000,000 per occurrence. 

D. Unsollclted Proposal. 

1. Gene, al. An unsollclted proposal Is a proposal submitted by a potential 

supplier which Is not solicited by the Commission. The unsollclted 

proposal Is an eff ectlve tool by which unique or Innovative methods or 

approaches developed outside the Commission can be made avaUabte 

to the Commission. The offerer who submits an unsoUclted proposal 

hopes the Commission will enter Into a ~ote source contract with the 

offeror for further development of the Innovative Idea contained in the 

unsolicited proposal. If the Commission finds an offer sufficiently 

Innovative. It will not become the subject of a competitive procurement. 

2. Required Information. 

a. Introduction. The introduction should Identify the general subject 

matter of the proposal. It should explain the need for the wortc, 

study. or rt:,Search. The need should be expressed In terms of past 

work or research and the manner in which the offeror believes that 

the proposed wc,rk study or research will support Commission 

activities or functions. 

b. Objectives. The objectlv~s must be stated as speclflcatfy as 

possible. The objectives are the foundation c, i,e project and the 

basis of all work, study. or research plans. They may be described 

as hypotheses to be tested. Objectives or hypotheses may be 

changed, but only after a demonstration that the change is 

warranted. They must describe the direction of the work, study, or 

research to those not technically familfar as well as to those who are. 

If the project is contemplated to continue for more than one year, the 

proposal should state long .. term objectives as well as short .. term 

objectives. The stated shorMerm objectives. I.e., those to be 

accompUshed within one year, should be presented In such a 
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manner as to show their relevance In meetln~ the long .. term goals or 

objectives. 

The proposal should convince the reader that meeting the projected 

objectives Is necessary and feasible. That Is, the work, study, or 

research Is needed; and the project objectives are likely to be 

accomplished In a reasonable time at a reasonable cost. 

The short-term objectives should be natural and discrete elements of 

the long-term objectives. 

Both long-term and short-term objectives should Include statements 

of the nature and extent of the anticipated results. 

c. Work, Study, or Research Plan. The work, study, or research plan 

should include statements regarding: methodology, a work 

schedule, and reports. 

1) Methodology. The statement of project methodology should 

explain how the objectives will be met or how hypotheses will be 

tested. The statement should specify a work plan or study or 

research design that describes the data to be collected and the 

methods to be used In cot11~ctlng and analyzing the data. All 

elements of the methodology statement should be shown to be 

relevant in meeting the stated objectives or testing the stated 

hypotheses. 

2) Schedule. The schedule should be a statement that exptalns 

when each natural element (e.g. test, procedure, method, or 

other associated task) of the pmposed methodology will start 

and flnlsh. The schedule should Indicate the time to be 

allocated for named Individuals and Institutions to accomplish 

deflned tasks. 

3) Reports. The proposal should state when reports will be 

delivered to the Commission. The proposal should also state 

what the reports will cover. All reports should be written In a 
form acceptable to the relevant professional or scientific 
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-~, community and the Commission. Each flnat report should stand 

alone as a finished product which meets the stated objectives of 

the proposal. 

d. Personnel and Management. All pr1~ject staff, Including the prfncfpat 

Investigator, should be ldentlfled, their relevant quatiflcatfons 

described, and vitae attached. The skills and experience 

appropriate to the proposal should be stated. The project 

responsfbilltfes of all staff should be stated. 

e. Related Experience. Proposals should include a brief ~escrlptfon of 

previous experience relevant to the proposed project. Including the 

ldentlffcatfon of specific projects undertaken and completed and a 

bibliography of relevant resulting publlcatlons. 

f. Facllitles and Equipment. A description of physical facllitfes and 
j 

relevant. available project equipment to be used should be included. i 

g. Other Work. The proposal should Include a projection of other I 
l 

foreseeable workload for the perrod of the proposed work. I 

h. Budget. The proposal must Include a budget. The budget is a 

representation of the project expressed In dollars of estimated 

expenses. At minimum. where federal grant funds are Involved. the 

budget must be submitted in a form that meets the standards of the 
1 federal grantor agency. The budgeted amounts must ha realistic I . 

and well justified. Cost estimates must be fn sufficrent detail to 

enable the Commission to conduct an evaluation. Unless self-

exptariatory, the proposer should submit a separate explanation of 

how budget Items were estimated. The budget must correspond to 

the proposer's narrative materials. 

I. Contract Details. The proposer should set forth the type of contract 

anticipated and the period the proposal Is available for Commission 

acceptance. Clear statements should be Included regarding the 

proposed duration of the effort together with any statements 
} 
'i 

l \ 

) regarding cost sharing. ') 

1 
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,--~ 3. Commission Review and Evaluation \ _, a. Timely Proposal Submission. Ur_,sollclted proposals should be 

submitted sufficiently In advance of the time work Is to start. 

b. Sufficiency Review. After receiving an unsolicited proposal. the 

Commission Executive Secretary and designated procurement 

officer or the procurement officer's deslgnee wlll expedltlousty review 

the proposal to see If It contains sufficient lnformatfon to enable a 

meaningful evaluation. If the unsotfclted proposal meets this 

criterion. it may be evaluated In detail. 

c. DetaUed Evaluation. For detaUed evaluation the proposal will be 

circulated among and evaluated by Commission personnel and if 

necessary others. In the clrculatfon process. a cover memorandum 

will be attached to the proposal clearly identifying It as unsolfclted. 

This Identification Is to Insure that a private, i.e. non-governmental 

·~ 

proposal Is treated as proprietary and unique to the proposer. The 

purpose of the evaluatlon Is to identify whether the proposal In fact 

contains unique or Innovative Ideas or concepts which have not 

L 

4. 

Independently been conceived by the Commission or other 

government agencies. Addlttonany, the potentfal contribution to the 

Comrnlsslon•s function wlll be evaluated together with the 
' 

capabilities and qualifications of the potential contractor. 

Proposed Procurement Action Review. If after the detailed evaluation, a 

favorable flndfng fs Issued by the relevant deslqnated procurement 

officer. the Commission Executive Secretary and designated 

procurement officer or the procurement officer's deslgnee In consultation 

with the Commission will discuss and determine In written memorandum 

form If: 

B. Funds are avallabte: 

b. The purchase must be processed by the Office of Management and 

Budget: 
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c. The purchase may be avoided because It ls unnecessary or 

duplicative; 

d. The substance of the proposal is available to the Commission from 

another source without restrlctfon: 

e. The proposal closely resembles a pending competitive sollcltatlon or 

Is otherwise not sufficiently unique to justify acceptance: 

f. The purchase should be broken out to obtain a more economical 

purchase; 

g. A lease versus a purchase or hourly rate versus fixed fee would be 

most economical: 

h. Greater economy and efficiency would be fostered by enterfng Into 

state cooperative agreements with other state agencies for 

procurements or use of common goods and services; 

I. There are compeUf ng reasons for non-competitive procurement: and 

J. North Dakota law sets purchase procedures. 

5. Method of Procurement. If in addition to receiving a favorable detailed 

f.Valuatlon the unsolicited proposal passes the proposed procurement 

action review. the Commission may direct the relevant procurement 

officer or the procurement officer's deslgnee to conduct a negotiated 

non•competltlve procurement. 

6. Limited Commission Use of Data. Restrictive statements inserted by the 

private or non-governmental proposer that restrict the Commission's use 

of the submitted data to evafuation of the unGoUclted proposal wltl be 

heeded. Even when the Commission receives an unsolicited proposal 

which does not contain such restrictive statements, If the Commission 

determines that detailed evaluatron by personnel outside of state 

government rs required, the Commission will obtain written permission 

from the prospective private or non-governmental contractor prior to 

release of the proposal for evaluation. When an unsolfclted proposal Is 

submitted to a non .. governmental evaluator. the Commission wUI secure 
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r 
a written agreement from the evaluator not to dlsclose the Information 

contained In the proposal. 

E. Procurement Officer. 

1. Designation. The procurement officer or the procurement officers 

deslgnee will be designated by motion of the Commission. Ordtnarlly, 

the procurement officer ot the procurement officer's deslgnee for a 

project may be the Commission dlvfslon director of the division most 

closely connected with ihe project goals. 

2. Duties. The procurement officer or the procurement offlcer•s deslgnee 

wlll: 

a. Administer Commission procurement policy. 

b. Cooperate with the Commission Executive Secretary and the Office 

of Management and Budget to ensure orderly procurement of goods 

and services. 

c. With the approval of the Commlssfon, appoint, when necessary, a 

sufficient. number of evaluation commltte~ members from 

Commission staff and other state agPf'\~les. 

d. Establish and maintain programs for inspection, testing and 

acceptance of supplfes, services, and constructfon. 

e. Make written evaluation committee and other reports to the 

Commission recommending award. 

f. After Commission approval, send a notification of Commission 

procurement decisions to aH Interested persons. 

3. Powers. In addition to other powers prescribed, the procurement officer 

or the procurement officer's deslgnee will have the power to: 

a. Adopt operational procedures consistent with Commission 

procurement policy and sound procurement practices on such . 
matters lncfudlng but not llmlted to bid or proposal sollcltatlon, 

evaluation, and contract negotiation, award, administration, and 

enforcement: and 
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b, Designate a project manager from within the Commission. If none Is 

designated, the procurement officer or the procurement officer's 

deslgnee may also be the project manager. 

F. Executive Secretary. 

1. The Commission Executive Secretary will supervise Commission 

procurement officers or the procurement officers desfgnees and 

cooperate with the Office of Management and Budget to establish and 

maintain Commission procurement ln complfance with Commission 

pollcy and state law. 

2. 'fhe Abandoned Mine Lands Division procurement officer or the 

procurement officer's desfgnee may maintain bidder tlsts. The fists may 

be used as a basis for making future sollcftatlons. A mallf ng 11st need not 

be limited to the firms on a bidder 11st and a mallfng list need not Include 

aH firms on the bidder list. The procurement officer or the procurement 

offlcer-s deslgnee, may adopt procedures on bidder Ust use and bidder 

removal or suspension from bidder lists. 

G. Evafuatlon Committee. 

1. The procurement officer or the procurement officer's deslgnee may 

establish, with Commission approval, a formal selection committee to 

evaluate proposals received for consultant and other profession~I 

services. The committee should contain broad-based representation 

with a variety of skills needed to perform proposal evaluation. 

2. The committee witl recommend the most economical proposal expected 

to meet the state•s needs. The evaluators will exercise Impartial 

judgment in evaluating the relative merits of each proposal. When 

appropriate, legal counsel should be lnvolved to assist In making the 

final recommendation. 

H. Notfce and Appeal. 

1. Those participating In a small purchase, competitive sealed bid, or 

competitive negotiation will receive by mall notice of the Commfsston's 
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Intent to award or notice of the Commission's sefectlon and ranking of 

firms. The notice will state: 

a. The Interested person has the· right to appeal the Commission's 

decision for cause; 

b. The right must be exercised wlthf n a specified time: 

c. The right must be exercised In wrltlny; and 

d. The reasons for appeal must be stated. 

2. If there Is an appeal a formal hearing will be scheduled and Interested 

parties notified as the Commission deems Just and reasonable. 

I. Project Manager. 

1. The key person in the s1ate-contractor relationship Is the state•s project 

manager, This f ndlvldual wm control and monf tor the contractor-a 

actMties and provide the proper level of leadership and coordlnatlo·n 

which will satisfy the Commission's obffgatlons under the contract and 

which will be conducive to a healthy business relationship. 

2. Stnce a professional service contract may contain only a llmlted 

description of the overall scope of the project of service to be performed 

by the contractor, the project manager must be able to distinguish 

between specific provfsfons In the contract and that which he desires 

from a professional point of view. 

3. The project manager does not have unilateral authority to change the 

scope of work or specification under a contract. Should circumstances 

arise where the project manager deems immediate changes. 

suspensions or delays are necessary or prudent, the Commission 

Executive Secretary and the procurement officer or the procurement 

officer's deslgnee will be notified. The project manager wlo write detailed 

contemporaneous memoranda regarding the change, suspension or . 
delay, and report to the full Commission at the earliest opportunity. A 

change, suspension, or delay will not take effect without formal 

Commission action· unless the Commission has otherwise formally 

authorized the project manager to effect changes, suspension. or detays. 
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,.,.--... , 4. Among the many responslbllltles assigned by the procurement officer or 

the procurement officer's deslgnee to the project manager, the following 

tasks should be given serious consideration: 

a. The project manager should lnltlate a contract review with the 

contractor•s team leader and prime assistants. This conference 

should Include a detailed examination of the contract documents, 

project time schedules, and the establishment of procedures for 

submission of contract progress reports, Required Interviews with 

Commission staff should be scheduled through the project manager 

to minimize disruption of the Commission operation. 

b. The project manager should require frequent and periodic 

conferences with the contractor and staff, even though the quality 

and performance of the contractor has been excellent. Such 

conferences should be dlvfded Into two parts. The first part should 

addreas past performance and the second should address the future 

() activities of the contractor. Matters of substance should be fully 

d0tumented. 

c. The project manager must recognize that Indecision and 

procrastination wllf be two major problems In working with a 

professional service contractor. Time Is money to a consultant. and 

he is prepared to demand payment for downtime and delays If the 

fault lies with the agency regardless of the contractual stlpulatlons 

related to price. The project manager must comprehend that time 

does not normally cure or solve technfcal problems and may very 

well compound them beyond repair; timely decisions are crucial to 

the success of the project. 

d. The project manager must establish himself as a leader ln the state-

contractor relationship. Experience has shown that where a vacuum 

exists In state leadership. professional service contractors tend to 

move forward and fill the void fn order to complete and deliver the 
l I 
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end products. Consequently, quality control may not be maintained 

In the process. 

WhHe input from varlous levels of stata management Is necessary to 

lnsure acceptablllty of the end product. certain limitations must be noted. 

In order for the professional service contractor to accomplish his tasks, 

the various opinions, needs, and desires of state management must be 

polarized Into one unit or else he Is faced with changing directions with 

each level of management and lndfvldual. Thf.:t state must be of one 

voice. Thrs single voice must be the contract document with the project 

manager as Its spokesman. 

The project manager should establish and Internal accounting system for 

the contractor's Invoices and supporting documematlon and 

correspondence. This system ls nacessary ff the contract Is based upon a 

not-to-exceed price or contains any variables whlch may affect payment. 

A ctear, precise audit trail of all activities refated to payment of funds and 

acceptances of deliverables must be maintained and accesslbre to the 

contract officer at all times. 

J. The Commission 

The Commission will make the final determfriatlon of award based on 

recommendation of the procurement officer. 

K. Contract Officer 

1, The procurement officer or the procurement officer's designee insures 

that terms of the contract are met. The procurement officer or the 

procurement officer's deslgnee will: 

a. rnsure that all laws. executive orders, clearances, and approvals are 

met and that sufficient funds are avallebre: 

b. Insure that contractors receive Impartial, fair, and equitable 

treatment. 
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A. Bid Security 

1. Bid security Is required for all competitive sealed bidding for construction 

contracts when the procurement officer exceeds $100,000. Bid security 

must be either a bond provided by a security company authorized to do 

business In this state, a oertlfted check, or a cashier's check. This does 

not prevent the requirement of btd securftles on construction contracts 

under $100.000 when the circumstances warrant. 
i 2. Bid security will be In an amount equal to at feast five (5) percent of the i 
! amount of the bid. 

I 3. When the Invitation for bids requires security, noncompliance requires 

that the bid be rejected, 

4. After the bids are opened, they wlll be frrevocable for the period 

specified In tho Invitation for bfds, except as provided In competltfvo 

,,, ,,-- sealed bidding. If a bidder ts permitted to withdraw Hs bid before award, 
!• ,. 

no action will be taken against the bidder or the bid security. 

a. Contract Performance and Payment Bonda. 

1. When a construction contract fs awarded. the foffowing bonds or security 

wllf be delivered to the Commission and will become binding on the 

parties upon execution of the contract: 

a. A performance bond satlsf actory to the Commfssfon, executed by a 

surety company autharlzed to do business In this state rn an amount 

equal to 100 percent of the price specified ln the contract; and 

b. A payment bond satlsf actory to the Commfssfon, executed by a 

surety company authorized to do business In this state and by thEJ 

U.S. Treasury Department, for the protection of all persons supplying 

labor and material to the contractor or Its subcontractors for the 

performance of the work provided for in the contract. The bond wlll 

be In an amount equal to 100 percent of the price specified In the 

contract. .. 
' ( 

I 
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2, Every person who has furnished rabor or material to the contractor or Its 

subcontractors for the work provided In the contract, for which a payment · 

bond Is furnished under this section and who has not been paid fn full 

therefore before the expfratlon of a period of 90 days after the day on 

which the last of the labor was done or performed by such person or 

material was furnished or supplied by such person for which such clalm 

Is made, will have the right to sue on the payment bond for the amount, 

or the balance thereof, unpaid at the time of Institution of such suit and 

to prosecute said action for the sum or sums justly due such person: 

provided, however, that any person havlng a direct contractual 

relationship with a subcontractor of the contractor, but no contractor 

furnishing said payment bond, will have a right of action upon the 

payment bond upon giving written notice to the contractor within 90 days 

from the date on which such person did or performed the last of the 

f abor or furnished or supplied the last of the material upon which such 

dafm ls made, statrng with substantlar accuracy the amount claimed and 

the name of the party to whom the material was furnished or supplied or 

for whom the labor was done or performed. Such notice will be 

personally served or served by malling the same by registered or 
certified mall, postage prepaid, In an envelope addressed to the 

contractor at any place the contractor maintains an office or conducts Its 

business. 

3. Every suit Instituted upon a payment bond will be brought in a North 

Dakota court, but no sult will be commenced after the expiration of one 

year after the day on which the last of the labor was performed or 

material was supplied by the person brlnalng suit. The obllgee named In 

the bond need not be joined as a party In any such suit. 

C. Bond Forms and Coples 

1. The Commission wilt supply the f<."1 m of the bonds required. 

2. Any person may request and obtain from the Commission a certified 

copy of a bond upon payment of the cost of reproduction of the bond 
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and postage, If any. A certified m,py of a bond will be prims facfe 

evidence of the contents, execution and delivery of the orlglnat. 

VI. CONTRACT PRICING 
The cost plus. a percentage of cost and percentage of construction cost method 

of contracting, will not be used. The procurement officer or the procurement 

offlcer•s deslgnee wnt perform some form of cost or price analysis In connection 

with every procurement action Including contract modlflcations. Costs or prices 

based on estimated costs for contracts under grants will be allowed only to the 

extent that costs incurred or cost estimates Included In negotiated prices are 

consistent with federal cost prlnclptes. 

V~ PROCUREMENTRECORDS 
The procurement officer or the procurement officer's deslgnee will maintain 

records sufficient to detall the significant history of a procureme11t. These 

records will include Information on: rationale for the method of procurement, 

selection of contract type, contractor selection or rejection. and basis for the cost 

or price. 
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NORTH DAKOTA 

PUBLIC SERVICE COMMISSION 

CONTRACTPROCEDURES 

Adopted January 12, 1981 

5th Revision June 1995 

I. PSC EMPLOYEE AND PUBLIC CONTRACTOR CODE OF CONDUCT 

II. 

A. General Rule 

No Commissioner, Commfsslon employee, or agent wlll participate fn 

set action. or In the award or administration of a contract If a conflict of 

Interest, real or apparent, would be Involved. A conflict would arise when the 

Commissioner, the employee, or agent: any member of hfs Immediate family: 

his partner; or an organization which employs or Is about to employ the 

Commissioner, Commission employee. his tmmedfate family member, or 

partner has flnanclal or other Interest the flrm selected for award. 

B. Gifts 

Commission contractors and subcontractors and their employees or agents 

will not directly or Indirectly offer nor will Commissioners or employ~es 

directly or Indirectly accept or sollclt any gift, gratuity. entertainment. favor. 

loan or any other thing of monetary value which mfght reasonably be 

Interpreted as Intended to secure a contract or favorable treatment In award, 

amendment, or administration of a contract. 

During an audit or Inspection, Commissioners. employees or agents will 

neither solicit nor accept gratuities, food, favors or anything of monetary 

value from a bidder, contractor, or party to a subagreement. 

No political contribution may be offered, solicited or accepted for the purpose 

of affecting the award, amendment or administration of a contract. 

CHECK LIST FOR NEGOTIATING CONTRACTS 

1. Is there a clear and accurate description (In unambiguous terms) of the 

services to be performed? 
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2. When will the work begin? When wlll It be completed? The dates 

should be specified In the contract. 

3. WIii periodic progress reports be submitted (weakly. monthly. quarterly)? 

4. What are the dellverables (written reports, statlstlcal tables, oral 

testimony, eto)? Draft form or final? 

5. Who has ownership of the materials produced or purchased under the 

contract? 

6. Is there a cost/price analysis to determine If the cost Is fair and 

reasonable? 

7. What Is the method of compensatfon (cash advance," fixed fee, unit 

price; cost rel mbursable )? 

8. What expenses other than compensation for services will be allowed? 

9, WIii the contractor be allowed to contract out (sub-contract) part of the 

work? If so, Identify options 1 through 8 of this Section that wlll be 

allowable under sub-contracts. 

llt. STANDARD CONTRACT PROVISIONS 
Reference: N.D.C.C. 43-07-01 

A. All Contracts. 

1. Remedies. Except as otherwise provided In this contract, all claims, 

counterclaims, disputes and other matters In question between the 

Commission and the contractor arising out of or relating to this 

agreement wlll be decided by arbitration If the parties hereto mutually 

agree, or In a c0urt of competent Jurisdiction within North Dakota. 

2. Termination For Default; Damages For Delay; Time Extensions. 

a. If the contractor refuses or falls to prosecute the work, or any 

separable part with dfflgence to Insure its completion within the time 

specified In the contract, or any extension of time, or falls to 

complete the work within that time, the Commission may, by written 

notice to the contractor, terminate his right to proceed with the work 

or that part of the work that has been delayed. In that event, the 

Commission may take over and prosecute the work to completion, 
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by contract or otherwise, and In completing the work may take 

possession of and use necessary materials. appliances and plant as 

may be on the work site. Whether or not the contractors right to 

proceed with the work Is terminated, he and his sureties wlll be liable 

for any damage to the Commission resulting from his refusal or 

fallure to complete the work with In the specified tf me. 

b. If flxed and agreed lf quldated damages are provided In the contract 

and If the Commission terminates the contractor's right to proceed, 

the resulting damage wlll consist of the liquidated damages. The 

re$Ultlng damages will be the Uquldated damages for the reasonable 

time required for final completion of the work together with any 

Increased costs Incurred by the Commission In completing the work. 

c. If ftxed and agreed liquidated damages are provided In the contract 

and If the Commission does not terminate the contracto,..s right to 

proceed, the resulting damage wlll consist of llquldated damages 

untH the work is completed or accepted. 

d. The contractors right to proceed will not be terminated nor the 

contractor charged with resulting damage If: 

1 ) The delay In the comp I et Ion of the work arises from causes other 

than normal weather beyond the control and without the fa ult or 

negligence of the contractor, fncfudlng acts of God, acts of a . 

pubUc enemy, acts of the Commission In either Its sovereign or 

contractual capacity, acts of another contractor In the 

performance of a contract with the Commission, fires, floods, 

epidemics, quarantine restrictions, strikes, freight embargoes. 

unusually severe weather, or delays of subcontractors or 

supptlers arising from causes other than normal weather beyor-.d 

the control and without the fault or negligence of both the 

contractor and such subcontractors or suppffers, and 

2) The contractor, within 10 days from the beginning of the delay 

(unless the Commission grants addltfontil time before the date of 
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writing of the causes of delay. The Commission will ascertain 

the facts and the ex1ent of delay and extend the time for 

completing t~e work when In Its Judgment, the findings of fact 

justify an extension, and Its findings of fact will be flnaf and 

conclusfve on the parties. subject only to appeal as provided In 

the "Remedfea• cf a use of this contract. 

e. If. after notloe of termination of the contractor's rf ght to proceed 

under the provisions of this ofauss, the Commission determines that 

the contractor was not In default under the provisions of this clause, 

or that the delay was excusable under the provisions of thfs clause, 

the rights and obllgations of the parties wlll, If the contract contains a 
i 

clause providing for termination for convenience of the Commfssf on, 

be the same as if the notice of termination had been Issued under 

the termination for convenience clause. tf, In the foregoing 

circumstances, this contract does not contain a clause providing for 

termination for convenience of the Commission, the contract wlll be 

eqult~bly adjusted to compensate for the termination and the 

contract modlfled accordlngly: failure to agree to adjustment wlll be 

subject to the "Remedies• clause of this contract. 

f. The rights and remedies of the Commission provided in this clause 

are In addition to any other rights and remedies provided by taw or 

under this contract. 

g. As used In paragraph d. subparagraph 1 of this clause, the term 

•subcontractors or suppHers" means subcontractors or suppliers at 
any tier. 

3. Termination for Convenience. 

a. The performance of work under this contract may be terminated by 

the Commission by this clause In whole, or In part, whenever the 

Commission determines that termination Is in the best Interest of the 

state. Termination will be effected by delivery to the contractor of a 
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notice of termination specifying the extent performance of work 

under the contract Is terminated, and the date upon which such 

termination becomes effective. 

After receipt of a notice of termlnatton, and except as otherwise 

directed by the Commission, the contractor will: 
1) Stop work under the contract on the date and to the extent 

specified In the notice of termination: 

2) Place no further orders or subcontracts for materials, services or 

facllltles except as may be necessary for completion of that 

portion of the work under the contract not terminated; 

3) Terminate all orders and subcontracts to the extent they relate to 

the performance of work terminated by the notice of termination; 

4) Assign to the Commission, In the manner, at the times, and to 

the extent directed by the Commission, an of the right, title and 

Interest of the contractor under the orders and subcontracts so 

terminated, in which case the Commission wlU have the right, In 

its discretion, to settle or pay any or all claims arising out of the 

termlnaUon of orders and subcontracts: 

5) Settle all outstanding llabflltles and all cf alms arising out of 

termination of orders and subcontracts, with the approval or 

ratification of the Commission to the extent It may require, which 

approval or ratification will be final for all the purposes of this 

clause: 

6) Transfer tltle to the Commission, and deliver fn the manner, at 

the times, and to the extent directed by the Commission: 

a) The f abrlcated or unfabrfcated parts, work In process, 

completed work, supplies, and other material produced as a 

part of, or acquired In connection with the performance of, 

the work termlnatad; and 

b) The completed or partially completed pf ans, d.rawinos, 

Information and other property which, If the contract had 
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been completed, would have been required to be furnished 

to the Commission. 

Use his best efforts to sell, In the manner, at the times, to the 

extent and at the price or prices directed or authorized by the 

Commrssfon, any property of the types referred to In 

subparagraph 6 above provided, however, that the contractor: 

a) WHI not be required to extend credit to any purchaser: and 

b) May acquire any such property under the conditions 

prescribed and at a price or prices approved by the 

Commission: and provided further that the proceeds of any 

such transfer of dlsposltlon will be applied In reduction of 

any payments to be made by the Commission to the 

contractor under this contract or wlll otherwise be credited to 

the price or cost of the work covered by this contract or paid 

In such other manner as the Commission may direct: 
--~ 8) Complete performance of the work not terminated by the notice 

L 

' ) 

9) 

of termination: and 

Take action as may be necessary. or as the Commission may 

direct. for the protection and preservation of the property related 

to this contract whfch Is fn the possessfon of the contractor and 

In which the Commfssfon has or may acquire an Interest. 

c. After receipt of a notice of termination, the contractor wlll submit to 

the Commission his termf nation claim, in the form and with the 

certlflcatfon prescribed by the Commission. Such claim wlfl be 

submitted promptly but In no event later than one year from the 

effective date of termination. unless a written extension fs granted by 

the Commission upon written request of the contractor made wlthfn 

the one-yec:Jr period. However, If the Commission determines that 

the facts j,Jstlfy, It may receive and act upon any termination claim 

within the time alfowed, the Commission may determine, on the 

basis of Information available to It, the amount due the contractor by 
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reason of the tormlnatlon and will then pay to the contractor the 

amount determined. 

d. Subject to the provisions of paragraph o of this clausa, the contractor 

and the Commission may agree upon the whole or any part of the 

arnount to be paid to the contractor by reason of the total or partial 

termination of work under this clause, which amount may Include a 

reasonabfe allowance for profit on work done: provided that the 

agreed amount, exclusive of settlement costs, wlll not exceed tha 

total contract price as reduced by the amount of payments otherwfse 

made and as further reduced by the contract price of work not 

terminated. The contract will be amended Jccordlngly, and the 

contractor will be paid the agreed amount. Nothing In paragraph e of 

this clause, prescribing the amount to be paid to the contractor and 

the Commission tu agree upon the whole amount to be paid to the 

contractor by reason of the termination of work under this clause, will 

be deemed to llmit. restrict or othe,wlse determine or affect the 

amount which may be agreed upon to be paid to the contractor 

under this paragraph. 

e. In the event of the faflure of the contractor and the Commfssfon to 

agree as provided f n paragraph d upon the whole amount to be paid 

to the contractor by reast"Jn of thij termination of work under this 

clau~e. the Commission wm determine, on the basis of Information 

available to it, the amount due to the contractor by reason of the 

termination and will pay to the contractor the amounts determined as 

follows: 

1) With respect to all contract work performed prior to the effective 

date of the notice of termination, the total (without duplication of 

any Items) of: 

a) The cost of the work: 

b) The cost of settling and paying claims arising out of the 

termination of work under subcontracts or orders as 
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provided In paragraph b subparagraph 5 of thf s clause, 

exclusive of the amounts paid or payable on account of 

supplies or materials delivered or services furnished by the 

subcontractor prior to the effective date of the notice of 

termination of work under this contract, which amounts wlll 

be Included In the cost on account of which payment la 

made under this subparagraph, part a above; and 

o) A sum, as profit on part a above, determined by the 

Commission to be fair and reasonable: provided, however, 

that If It appears that the contractor would have sustained a 

loss on the entire contract had It been compfeted, no profit 

wUI be Included or allowed under this part c and an 

appropriate adjustment wltl be made reducing the amount of 

the settlement to reflect the Indicated rate of loss: and 

2) The reasonabl~ cost of the preservation and protection of 

property Incurred under paragraph b subparagraph 9 arid any 

other reasonable cost Incidental to termination of work under this 

contract. including expense Incidental to the determl nation of the 

amount due to the contractor as the result of the termination of 

work under this contract. 

The total sum to he paid to the er ntractor under subparagraph 1 

above wlll not exceed the tc,tal contract price as reduced by the 

amount of payments otherwise made and as further reduced by 

the contract price of work not terminated. Except for normal 

spoilage, and except to the text that the Commission will have 

otherwise expressly assumed the risk of loss, there wlll be 

excluded from the amounts payable to the contractor under 

subparagraph 1 above, the fair value. as determined by the 

Commission of p1·operty which Is destroyed, lost, stolen or 

damaged so as to become undeliverable to the Commission or 

to a buyer pursuant to paragraph b, subparagraph 7. 
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f. The contractor wm have the right to dispute under the "Remedies" 

-- clause of thf s contract any determination made by the Commission 

undor paragraph c or e above, except that, if the contractor has 

failed to submit hfs claim within the time provided In paragraph c 

above and has failed to request extension of that tlme, he will have 

no rlght of appeal. In any case where the Commission has made a 

determination of the amount due under paragraph o or e above, the 

Commission wlU pay to the contractor the foHowl ng: 

1) ff there Is no right of appeal under the contract or If timely appeal 

hos not boen taken, the amounts,,, determined by the 

Commission: or 

2) lf a "Remedies" proceeding Is lnltl2. tad, the amount finally 

determined In the "Remedies pr(u~eedfng. 

g. In arriving at the amount due tho contractor under thfs clause, there 

/ 
wilt be deducted: _, 1) AH advance or other payments made to the contractor. 

applfcable to the terminated portion of this contract: 

2) Any claim which the Commission may have against the 

contractor In connection with this contract; and 

3) The agreed price for, or the proceeds of sale of, any materlafs. 

supply or other things kept by the contractor or sold, under the 

provisions of thls clause, and not otherwise recovered by or 

credited to the Commission. 

h. If the termination Is partial, prior to the settlement of the terminated 

portion of this contract, the contractor may file with the Commission 

a request In wrttlng for an equitable adjustment of the price specified 

f n the contract on the continued portion of the contract (the portion 

not terminated by the notice of termination). and equitable 

adjustment as may be agreed upon will be made in the price: 

however. nothing wlll lfmlt the right of the Commission and the 

.""' contractor to agree upon the amount to be paid to the contractor for 
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the completion of the continued portion of the contract when the 

contract does • , ,t contain an established contract price for the 

continued portion. 

4. Termination for Lack of Funding or Authority. The Commlssron may 

terminate this contract eff ectlve upon delivery of written notice to the 

contractor, or on any later date stated rn the notice, under any of the 

following conditions: 

a. If funding from federal, state or other sources Is not obtained and 

continued at levels sufficient to allow for purchase of the services or 

supplies In the Indicated quantities or term. The contract may be 

modified by agreement of the parties In writing to accommodate a 

reduction fn funds. 

b. If federal or state laws or rules are modifled or Interpreted In such a 

way that the services are no ft>nger allowable or appropriate for 

purchase under thl s contract or are no longer elfglble for the fund Ing 

proposed for payments authorized by this contract. 

c. If any license, permit or certificate required by law or rule, or by the 

terms of this contract, Is for any reason denied, revoked, suspended 

or not renewed. 

Any termination of this contract under this subsection shall be without 

prejudice to any obflgatlons or.llabllftfes of either party already accrued 

prior to termination 

5. Labor Standards. In any contract awarded ln excess of $10,000 and fn 

any subcontract awarded In excess of $10,000, the contractor and Its 

subcontractors agree to comply wlth Executive Order 11246 entitled 

"Equal Employment Opportunity," as amended by Executive Order 

11375, and as supplemented fn Department of Labor regulations (41 

CFR Part 60). 

6. AudJt; Access to Records. 
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a. 

b. 

c. 

d. 

The contractor will mat ntaln books, records, documents and other 

evidence directly pertf nent to performance of work under thrs 

contract In accordance with generally accepted accounting principles 

and practices conslstently applied. The federal grantor agency, the 

Comptroller Gener~: of the United States, the United States 

Department of Labor, and the Commlssron or any of their authorized 

represAntatlves will have access to books, records, documents and 

other evidence for the purpose of fnspeotlon, audit and copying. The 

contractor wilt provide reasonable facilities and assistance for 

access and Inspection. 

If this contract Is a formally advertised, competltfvely awarded~ fixed 

price contract, the contractor agrees to make paragraphs a through f 

of this clause appUcable to an negof lated change orders and contract 

amendments affecting the contract price. In the case of all other 

types of prtme contracts, the contractor agrees to Include 

paragraphs a through f of this clause In all Its contracts fn excess of 

$10t000 and all tier subcontracts In excess of $10,000 and to make 

paragraphs a through f 0f' this clause applicable to all change orders 

under the contract directly related to project performance. 

Audits conducted under this provision will be In accordance with 

generally accepted auditing standards and establfshed procedures 

and guldeUnes of the reviewing or auditing agency(fas). 

The contractor agrees to the disclosure of aU information and reports 

resulting from cccess to records under paragraphs a and b above, to 

any of the agencies referred to In paragraph a above, provided that 

the contractor Is afforded the opportunity for an audit exit conference 

and an opportunity to comment and submit any supporting 

documentation on the pertinent portions of the draft audit report and 

that the final federal grantor ager,cy or Commission audit report will 

Include written comments of reasonable rength, If any, of the 

contractor. 
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e. Records under paragraphs a and b above will be maintained and 

made available during performance on work under this contract and 

until three years from the date of flnal payment for the project. f n 

addition. those records which relate to any dispute appeal under 

federal grant agreement, or lttJgatlon, or the settlement of clalma 

arising out of such performance, or costs or Items to which an audit 

exception has been taken. wJU be maintained and made avallable 

until three years after the date of resolution of the appeal, lftlgatlon, 

claim or exception. , 1 

f. The right of access conferred by this clause wlU generally be 

exercised (with respect to ftnancfat records) under the foltowlng: 

1) Negotiated prime contracts, 

2) Negotiated change orders or contract amendments In excess of 

$10,000 affecting the price of any formally advertised, 

competftlvely awarded, fixed price contract,and 

3) Subcontracts or purchase orders under any contract other than a 

formally advertised, competltlvely awarded, fixed price contract. 

However, this right of access will generally not be exercised with 

respect to a prime cont.ract, subcontract, or purchase order 

awarded after effective price competition. However, the right of 

access may be exercfsed under any contract or subcontract: 

a) With respect to records pertaining directly to contract 

performance, including any financial records of the 

contractor: 

b) If there Is any fndlcatfon that fraud, gross abuse, or corrupt 

practices may be Involved; or 

c) If the contract Is terminated for default or for convenience. 

7. Covenant Agaf nst Contingent Fees. The contractor warrants that no 

person or selling agoncy has been employed or retained to solicit or 

secure this contract upon an agreement or understanding for 

Commission, percentage, brokerage, or contingent fee excepting bona 
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fide employees or bona fide establf shed commercial or sellf ng agencies 

maintained by the contractor for the purpose of securing business. For 

breach or violation of this warranty, the Commission wut have the right to 

annul this contract without llablllty or In Its discretion to deduct from the 

contract price or consideration, or otherwise recover, the full amount of 

the Commission, percentage, brokerage or contingent fee. 

Copyrights and Rights In Data. The contractor agrees that any plans, 

drawings, designs, specifications, computer programs (which are 

substantially paid for with federal grant or state funds), technical reports, 

operation manuals and other work submitted with a proposal or grant 

application or which are specified to be delivered under this contract or 

which are developed or produced and paid for under this contract 

(referred to In this clause as "subject data") are subject to the rights of 

the Commission to use. duplicate and disclose the subject data, In whole 

or In part, In any manner for any purpose whatsoever, and have others 

do so. ff the material Is copyrightable, the contractor may copyright the 

material, subject to the rights In the government but the Commission and 

the federal government reserve a royalty-free, non-exclusive and 

Irrevocable license to reproduce .. publish and use the materials, in whole 

or In part, and to authorize others to do so. The contractor wUI rncf ude 

provisions appropriate to effectuate the purposes of this condition in all 

subcontracts expected to produce copyrlghtable "subject data." 

Prohibition Against Listed Vfolatlng F aclfltles. (Applicable only to 

contracts and subcontracts In excess of $100,000) The contractor 

agrees to comply with all applicable standards, orders, or requirements 

Issued under Section 306 of the Clean Air Act (42 U.S.C. 1857(h)y, 

Section 508 of the Clean Water Act (33 U.S.C. 1368), Executive Order 

11738 and Environmental Protection Agency regulations (40 CFR Part 

15), which prohibit the use under non exempt federal contracts, grants or 

loans of facllltles Included on the EPA 11st of VlotaUng Facilities. This 
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provision requires reporting violations to the federal grantor agency and 

to the U.S.E.P.A, Assistant Administrator for Enforcement (EN-329). 

10. Policies Relatlng to Energy Efficiency. The contractor agrees to follow 

mandatory standards and pollcles related to energy efficiency contained 

In the state energy conservation plan Issued In compllance with the 

Energy Polley and Conservation Act (Pub. L. 940163). 

11. Changes. 

a. The Commission may, at any time, without notice to the sureties, by 

written order designated or Indicated to be a change order, make 
any changes In the work within the general scope of the contract, 

I ncludlng changes: 

1) In the specifications (fncludlng drawings and designs); 

2) In the method or manner of performance of the work: 

3) In the Commission furnished facilities, equipment, materials, 

services or site; or 

4) Director acceleration In the performance of the work. 

b. Any other written order or an oral order (which In terms as used In 

this paragraph b will Include di reotlon, Instruction, Interpretation or 

determination) from the Commission which causes any change, will 

be treated as a change order under this clause, provided that the 

contractor gives the Commission written notice stating the date. 

circumstances and source of the order and that the contractor 

regards the order as a change order. 

c. Except as provided under the "Changes" clause, no order, statement 

or conduct of the Commission will be treated as a change or entitle 

the contractor to an equitable adjustment under the "Changes" 

clause. 

d. If any change under this clause causes an Increase or decrease In 

the contractor's cost of, or the time required for, the performance of 

any part of the work under this contract, whether or not changed by 

any order, an equitable adjustment wlll be made and the contract 
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modified In writing accordlngly: provided. however, that except for 

clalms based on defective apeclflcatlons, no cfalm for any change 

under paragraph b above wlll be attowed for any costs Incurred more 

than 20 days before the contractor gives written notice as required; 

and provided further that In the case of defective specifications for 

which the Commission Is responsible, the equltabte adjustment will 

Include any Increased cost reasonably Incurred by the contractor fn 

attempting to comply with the defective specifications. 

e. If the contractor Intends to assert a cfafm for an equitable adjustment 

under this clause, he must, within 30 days after receipt of a written 

change order under paragraph a above or the furnishing of a written 

notice under paragraph b above, submit to the Commission a written 

statement setting forth the general nature and monetary extent of 

the cfalm, unless this period Is extended by the Commission. The 

statement of clalm may be Included In the notice under paragraph b 

above. 
f. No ctalm by the contractor for an equitable adjustment under the 

"Changes" clause will be allowed if asserted after flnal payment 

under thrs contract. 

12. Equitable Adjustments. 

a. Equitable adjustments wlll be measured by the cost Impact on the 

contractor. The cost must be allowable. f 9., reasonable, allocable, 

In accordance with generally accepted accounting principles and 

cost accounting standards if appllcable, and not llmlted or excluded 

by contract or procurement provisions. 

b. The basis pricing formula for an equitable adjustment Is the 

difference between the reasonable cost of performing without the 

change or deletion and the reasonable cost of performing with the 

change or deletion. The equitable adjustment may not properly be 

used as an occasion for reduclng or increasing the contractor's profit 

or loss, or for converting a toss to a profit or vice versa, for reasons 
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unrelated to a change or a differing site condition. A contractor who 

has underestf mated his bid or encountered unanticipated expense or 
I nefflcfencles may not property use a change order or differing sHe 

conditions as an excuse to reform the contract or to shift hf s own 

risks or losses to the Commission. Slmllarfy. the Commission 

cannot use an equitable adjustment to avoid the Impact of a 

contractor's unbalanced bid. 

13. Suspension of Work. 

a. The Commission may order the contractor In writing to suspend an 

or any part of the work for a period of time as determined to be 

appropriate for the convenience of the Commission. 

b. If the performance of all or any part of the work is, for an 

unreasonable period of time, suspended by an act of the 

Commission In administration of this contract, or by Its failure to act 

within the time specified In this contract (or if no time Is specified, 

within a reasonable time), an adjustment wlll be made for any 

Increase In the cost of performance of this contract (excluding profit) 

necessarily caused by the unreasonable suspensfon ·and the 

contract modified In writing accordingly. However, no adjustment will 

be made under this clause ft.)r any suspension to the extent: 

1) That performance would have been suspended by any other 

cause, rncludl ng the fault or negllgence of the contractor, or 

2) For which an equitable adjustment Is provided for or excluded 

under any other provision of this contract. 

c. No claim under this clause will be allowed: 

1) For any costs Incurred more than 20 days before the contract,.,r 

notified the Commission rn writing of the new act or fallure to act 

Involved (but this requirement wfll not apply to a claim resulting 

from a suspension order); and 
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2) Unless the clalm In an amount stated. is asserted In wrltf ng as 

soon as practicable after the termination of suspension, but not 

later than the date of flnal payment under the contract. 

14. Invoices and Payment. Unless otherwise specified by the procurement 

officer or project manager: 

a, Invoices or .~stfmate of project completlon wlll be submitted monthly 

In a reasonable and detailed form. 

b, Based on the monthly Invoice or estimate of project completion, 

payment will be made monthly to the contractor for services 

rendered, work done or material furnished as follows. At least once 

each calendar month dur!ng the continuance of a project, the pruJ ut 

manager. contract officer ~nd procurement officer wlll meet and 

receive and consider the I nvofce or estimates of project com pl et Ion 

furnished by th_e contractor. Payment wtll be made for such Invoice 

or estimate In an amount of the estimated value of the services, 

labor and material furnished upon the contract, and of the material 

upon the site, If any, for use In construction, subject to retentions as 

follows: ten (10) percent of each estimate presented until the project 

Is fifty (50) percent completed, with no further retafnage on estimates 

during the continuance of the contract. However, any deliverable 

items wlll be submitted prior to payment for the period during which 

the Item Is deliverable. 

c. The procurement offlcar. contract officer and project manager will 

pay the amount retained in such amounts and such times as are 

approved by the Commission, with final payment I mmedfately 

following completlon, close-out and acceptance of the project. 

15. Right of Entry. The Commission will obtain for the contractor and his 

appropriate subcontractors any right of entry necessary for performance 

of the contract. In such cases, the contractor and subcontractors wlll not 

enter without right of entry. When exercising the right of entry, the 
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contractor and subcontractors will take reasonable steps to explain their 

presence to landowners and land occupiers. 

18, Insurance and Indemnity. The contractor and subcontractors will obtain 

and keep in force sufflcl ent Insurance coverage to protect the state, looal 

poUtlcal subdivision, 'all their officers, agents and employees and all 

landowners to the project area. The contractor and subcontractor agree 

to hold i~he Commission harmless from and against loss, damage, Injury 

or llabll:fy arising dlreotly fJr lndlrectly from the negllgent acts or 

(' omissions of the contractor, contractor's employees, agents, 

subcontractors, and their employees and agents. However, the 

procurement officer may require any offeror, contractor or subcontractor 

to carry varfous types of Insurance In amounts as specified In the 

Invitation for bid or request for proposal, If a suit Is lnttlated or Judgment 

entered against the Commission, the contractor and subcontractors will 

indemnify the Commission for any settlements made or Judgment 

satisfied. 

'1 ' ' 

17. Personnel. 

a. The contractor represents that he has, or will secure at his own 

expense, all personnel required In performing the services under the 

contract. Such personnel will not be employees of the Commission. 

b. All of the services required under the contract will be performed by 

the contractor or under his supervision, and all personnel engaged In 

the work wlll be fully quallfied and wlll be authorized or permitted 

under state and local law to perform such services. 

18. Assfgnablllty. The contractor wm not assign or transfer any Interest In 

the contract without the prior written consent of the Commission: 

provided, however, that clalms for money due or to become due to the 

contractor from the Commission may be assigned without such approval. 

Written notice of any assignment or transfer will be furnished promptly to 

the Commission. 
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19. Offlclals Not to Benefit. No members of or delegates to the Congress of 

the United States of America or federal, state and local offlclala or 

employees will be admitted to any share or part or to any benefit to arise 
under the contract. 

20. Interest of Contractor. The contractor covenants that he presenUy haa 

no Interest and wlll not acquire any Interest, direct or Indirect, which 

would conflict In any manner or degree with the performance of services 

required to be performed under the contract. The contractor further 

covenants that In the performance of the contract, no person having any 
such Interest wUI be employed. 

21. Contractor Reports. For the duration of the contract period, the 

contractor will file a monthly report with the Commission. Unless 

otherwise reque6ted by the project manager, the report wlll be no longer 

than two typewritten fetter-size pages and wlll describe work progress, 

probf ems encountered and other pertl nent Information. 

B. Construction Contracts. 

1. Labor Standards; The contractor agrees that "construction" work (as 

defined by the U.S. Secretary of Labor) will be subject to the following 

tabor standards to the extent applicable: 

a. In any construction contract and subcontract. the contractor or 

subcontractor will agree to comply with the Copeland "Anti-Kickback• 

Act (18 USC 874) as supplemented In the U.S. Department of Labor 

regulatlons (29 CFR Part 3). This Act provides that each contractor 

or subcontractor wlll be prohibited from Inducing by any means any 

person employed In the construction. completion or repair of public 

work. to give up any part of the compensation to which he is 

otherwise entitled. 

b. Provisions of the Fair Labor Standards Act of 1938 as amended 

apply, 

2. Differing Site Conditions. 
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a, The contractor will promptly, and before such conditions are 

disturbed, notify the Commission In writing of: 

1) Subsurface or latent physical conditions at the site dlff erfng 

materially from those Indicated In this contract: or 

2) Unknown physical conditions at the site, of an unusual nature, 

differing materially from those ordinarily encountered and 

generally recognized as Inherent In work of the character 
' ' 

provided for In the contract. The Commission wm promptly 

:: Investigate the condltfona: and if It finds that the conditions do 

materially differ and cause an Increase or decrease In the 

contractor's cost of or the time required for performance of any 

part of the work under the contract. whether or not changed as a 

resuH of such conditions, an equitable adjustment will be made 

and the contract modified In writing accordlngfy. 

b. No claim of the contractor under this clause wllt be allowed unless 

the contractor has given the notice required in paragraph a above: 

provided, howevar, the time prescribed may be extended by the 

Commission. 

c. No claim by the contractor for an equitable adjustment under the 

"Differing Site Conditions• clause wilt be allowed If asserted after 

flnal payment under the contract. 

C. Professional Services. 

1. Warranty. The professional servfo,as will be performed, findings obtained 

and reports and maps prepared according to the contract and the 

generally and currently accepted princf:)les and practk ;S. 

2. Reimbursable Expenses. Unless otherwise specified, photocopies of 

recelpf s will accompany monthly invoices for all reimbursable expenses. 

Relmbursable expenses will be no more than as follows: 

a. Actual travel expense not to exceed current utate rates and only 

expenses necessary for the execution of the project lncludlng: 
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1) Air fares: 

2) Rental vehicles, 

3) Highway mileage In company or personal vehicles. 

b. Actual shipping charges for samples, fleld test equipment, oto. 

c. Subsistence (food) and lodglng when overnight travel Is required at 

current t;tate rates, Receipts for subsistence are not required. 

d. Expendable Items requl red for fleld work. 

e. Actual telephone, tAlex. photocopying, posta1Je, prf ntf ng, 

photographs, or reproduction of reports and drawings. 

f. Aotual subcontracted work and special consulting services by others. 

Employees loaned from affltlate organizations will be Involved at 

rates consistent with equivalent level contractor nersonnel. 

g. Actual ana:yses performed by blologlcal, water quality, agronomic, 

geochemrcal and other laboratories wlll be performed on a unit cost 

basis. 

h. Actual rental of specialized testing or monitoring equipment required 

for project execution. 

I. Addltlonal specialized equipment purchased for the project to 

become the Commission's property upon completron Js cost 

refmbursable. However, such equipment wlll not be purchased 

without written Commission approval. 

IV. CONTRACT ADMINISTRATION 

The procurement officer with the project manager and contract officer maintain a 

contract arlmlnfstratlon system insuring that contractors perform In accordance 

with the terms, conditions and speclflcatlons of their contracts or purchase 

orders. 

V. CONTRACTOR CLAIMS 

A. Definition. A claim Is the contractor's written demand to the Commission 

seeking, as a matter of right, payment, adjustment or Interpretation of 

contract terms or other relief arising under the contract. A claim must 
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unequlvocally state that the contractor demands a deolslont not merely 

advice. df sousslon or comment. An Invoice Is not a cfalm, 
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B, Statement of the Claim. 

1. The statement of the cfalrn wltl contaf n elements: 

a. A declaration: "this Is a clalm by contractor "X" against the North 

Dakota Public Service Commission," 

b. A summary paragraph explaining the clalm. 

c. Identification of the relevant contract and contract terms. 

d. A statemeht of facts, I.e., events or occurrences that give rise to the 

ctalm. 
e. How the factual events or occurrences adversely affected the 

contractor's performance. The contractor must prove causation. 

The contractor will state the extent to which he was at fault. 

f. Application of the law to the facts. 

g, Express statement of the rell~f sought and the catcuf ations used to 

determine the specific dotf ar amount or time sought. 

h. Conclusion wfth a summary of the major elements of the ctalm and a 

fegal demand for a) appropriate relfef and b) a decision from the 

Commission. 

I. Contractor certlflcatlon by sworn affidavit that the claim Is flied In 

good faith and Is an accurate and complete statement of fact. 

2. If the claim Is for more than $10,000, the contractor will provide all actual 

project costs categorized as follows: 

a. Labor. Each employee will be listed by name afong with his 

responsibilities, hours and wages; 

b. Bond, Insurance and taxes. Premiums paid on bonds and property 

damage, liability, workmen's compensation and unemptoyment 

Insurance will be llsted. Social security taxes paid will be fisted. 

c. Materials. AU materials and all actual material costs for all materials 

accepted by the project manager and permanently lnstalted In the 

work will be listed. Transportation charges will be Included. 
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d, EqulPlrlent. All equipment wlll be ldentllled by manufacturer, model 
number, capacity, ege, date of purchase, and purclla&e price or 

aotual rental coat. Depreciation, fuel and maintenance coats for 

each fdenlllled piece of equipment wlU also be provided. The actual 
coat of each equipment Item used In the project wlll be provided. 

e, Subcontracts. All subcontracts and subcontractors and actual costa 

of the SUbconlracted work to the contractor on the project wUI be 
provided. 

f. Overhead. All overhead costs attributable to tho proJeot wlll be 
llated. Cafculatlons wfff be shown. 

g, Miscellaneous. All other actual costs of the project not covered 
above wlll be listed, 
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VIII, APPl!NDIX 

A. Sample Close-Out letter to Contractor 

a. Sample Contract Transmittal letter 

C. Sample Detailed Budget Sheet for Cost Refmbursabfe Contracts 
D. Check Lfst for Negotiating Contracts 

I. Public SelVloe Commission Contract Numbering System 
F. Conflict of Interest Df,i.:lalmer 

G. Cheoldlst for Work Statement (Specific Provisions) Contracts and Requests ,. 
•" for Proposals 

H. CertJfloatlon of Payment to Employees, Suppffers. Subcontractors 
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APPENDIX A 

Sample Close-Out Letter to Contractor 
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'lllt ... , ...... to I-OI\ tlll• fllo .,. -•t• topt-11"'" of , ....... u .. ,...i to Nodorn lnf ..... tlOII IP- fot .ioroflllll .. ..i 
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PUBLIC SERVICE COMMISSION 

CERTIFICATION OF 
PAYMENT TO 

EMPLOYEES, SUPPLIERS, SUB..CONTRACTORS 

The undersigned hereby certtfles to the Publlc Service Commission that at, of our 
employees engaged In work on the following µroject have been paid their full wages In 

.,,,-· ,\ accordance wHh the Fair tabor Standards Act. It Is further certified that all of our 
suppffers and or sub□contractors er.gaged for the purpose of futflllfng the terrns of the 
contract on the subject project have been paid in full for their services. 

Project Name: _______ -----------------------

--------------Slgr1ature of authorized offiolal Date 

Title of posltlor. 

i 
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I 
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. --- . rdt lf td t Modtrn lnfo,wtton syateM for Mleroflhdno end J 
Tht •lorClll"•tc ,..,.. on thh fl lM art accurate repr~tfOl"II of reco dt wr andt~ of th• M11rlcat1 National Stenderdt ln1tftutt , 
wtl't fH•:I" tht r-,l1r courte of butlnetf ••h Tfhfel~t~og•rfi-r .. ~::°f:Ste:t!tr:lt thtn thfa Notice, 1t 11• due to tht quel1tV of the 
(ANSI) fGr •rchfval inlcroftlM, NC>TICEI I t. - ' • 111.tU . ' 

dot\Nnt being fHNd, ,·~ -~~~~~ \ciSt}03, 
~,.,,~~ Date 
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,o I; 1, ·' ' ..... •'•-~~~,· ,,.,! ,.,,t' -\··••;~ ·-~ 

December 15,2001 

Mr. Jim MIies 

S,A.MPLE CLOSE-OUT 

LETTER TO CONTRAcroR 

Performance Resutts Associates 
Management Consultants 
2915 Kavanaugh Blvd. #386 
Llttle Rock, AK 72205 

Dear Mr. MIies: 

The Publlo Service Commission entered Into a contract with you/your firm on June 23, 
2001. The contract #219, case PU 400-92-399 was for the purpose of providing 
professional services to the Publlc Service Commission. 

.,. ·) Our records Indicate that all services required under the terms of tht• contract have 
been performed. Accordingly, we are preparing t•.' close out the contract. If you 
disagree with this dec;lslon or have any outstanding claims for service against this 
contract. please notify us within ten ( 10) days of the date of this letter. 

Once the contract Is closed no further payments for claims will be mude by the 
Commission. 

Since the Commission paid for the Geographic Wage/COL Differential Analysls 
produced by the Economic Research Institute, please sand it to the Commission. 

Please notify us I mmedlately If you have any questions. 

Sincerely, 

Ron R. Dietz 
Grants and Contract Officer 

cc: lllona Jeffcoat-Sacco 
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APPENDIXC 

Sample Detailed Budget Sheet for Coat Relmburaable Contracts 

tho olol'Oltll!III• •- on thl• flt• are .. ..., ... .........,tlon1 cf ,...,. cltl lverod to IIOdorn tnfo,..tton •- for lll•rof llollll nl J 
..,_ f!ltlill-1• tho_,.,. ....... of bUtllllH• th• ,,r,ot .. raphlc ptCCHI -• at .... of tho Mtrtcon Nltl ... l lt ... rda IMtltutt 
(111111> for 1rdllval Mlercfflo. IIOTICl!I If the ffliiod f-.,.,. II 1 .. 1 let1lblt than thf• Notice, It 11 due to tht ..,-lfty of the • 

.'.:.Dia eaclC>Q!-~~ 16\li)..\D3, ctocuMnt being f 1 lrlld, t, ~ 
c:,p.rator't Sianeture ~ oat• 
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SAMPLE CONTRACT TRANSMITTAL LETTER 

May 20, 2001 

Dr. Larry Dobesh 
Department of Economics 
University of North Dakota 
Box8255 
Grand Forks ND 58202 .. 8255 

RE: Case No. PU-400 .. 92-399 

Dear Dr. Dobesh: 

Enclosed are two orlglnal contracts for the consulting services In the above referenced 
case. Please execute both copies. retain one and return one for the Commission flies. 

If you have any questions please contact this office at 701-328-4096. 

Sincerely. 

Ron R. Dietz 
Grants & Contract Officer 

Enclosures 

!ho 11lc,..,..,I• ,_ on thl• Ill• are occurate ......-ti..,. of ,,..,. •u""""' to -M lnf-lM sytt- for •••roll llll1'4 ...i J 
wtre fHMN-fn tht ,...,..1.r cour•• of butfne... Tht phot09rapilc procet• MHt• •ttnclerdt of tht AMricen Natf onel stwdardlt lnstttut• • 
(111111) for 1rehlval Mlorofllo, NOTICl!r If tht flllllrl 1- ...... 11 l ... l<11lblt thll\ t11l1 Notloo, It 11 due to tht <fllllty of the 

-I btllll Ill .... , ,- t;-,..< (°)\ IY---. UA ~\i~ 1cl£103 
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APPENDIXD 

Check List for Negotiating Contracts 

i 
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'1M lll•Nt•"""'" ,_ on thl• fll• ,,. occu••t• ...,,.....ti,.. of ,ecordl dlllvond to -rn 1nfo-tlon •- fo, ■to,omllllrw ,nc1 
..,. flllilld-'11M _,1,, oou,11 of bultnH•• lhe .,i,otoar..,.,1• pl'ocet• -•• ••-l'CIO of th• AMtrteon 111t1on•l •t-rd& 1n1t1tuto 
(11181) for 1rehlvol .,.rofllM, IIOTICEt ti th• flt■od ,_....,. l• lH• letlblt than thl• Motl••· It I• due to th• quotltY of thl 
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SAMPLE DETAILED BUDGET SHEET 

FOR COST RElMBURSABLF. CONTRACTS 

Contraot No. 
Pao- BUDGET SHEET 

$ 
PERSONNEL COSTS -
Salary -· $ 

,1 

Fringe Benefits 
$ 

$ 
REIMBURSBLE EXPESES 

Travel 
$ 

Postage 
$ 

Print & Repro, 
$ 

SuppHe• 
$ 

Telephone 
$ 

Other (explaln) · 
$ 

$ 

TOTAL 

Oetalled budget Information 
Budget modlflcallons wlll only be made In writing and approved by both parties to the 
contract. Reimbursable expense nne Items within the reimbursable expenses category 
may exceed the amount specified as long as the total '~r reimbursable expenses does 
not exceed the reimbursable contract amount. Recordb for all expenses claimed 
(Including personnel costs) must be maintained and made available for audit to the 

adm1nlstrator. 
Personnel costs must be stated In cost per unit (hours worked or Items completed) or 
flat fee for services. If employees of the oontractor are going to be engaged In the work 
under this contract the hourly wage for those employees of the contractor must be listed 
above and all actual charges must be backed by dally time distribution records. 

-

TM mlc,09,..,,,lc 1- on thl• ftl• are ......-ate,........,,,..,. of records dtllverod to M<ldern lnfo,-tlon syot- for ■loroflllOl,,. ...t '!!'• fH_,. In tht ,...,1 .. couro• of bu,tnee,, The phot09,"fl,fo !"o<fl' _,. ,t,...rdt of th• Mllrfeen Watl°""I st-rdt 1nat1tut1 
~~l) 1cr •rchfval M1crofilM, N01lCEt If tht filwied 11M19• 81:\0Ve Is lest leglbl6 than this Notlc• It la due to the .. ui.ltty of tht 
-.,t beiM fllNd. • -'llu ~ ,..---l,.,.-9._ ~'i~11,,fll 1r-. 1..A ~lo3 Operator's s\pwre ~~~.,...-~~lJ::::Y::2').......,~-;-------.....ei,Q\,t\,.z:&.-.::::Ot:.tea=!--

\ 

l 
I 
I 

J 

.J 



r 

i 
I 
I 
I 

I 

I 

{ 

I 

I 

I.: --

I 

APPENDIXE 

Publlc Service Commission Contract Nun,berfng System 
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ffi, llfor..,.tc ,...., on thf• ffl• are accur•t• .....-,otlone of recordl •uwred to Nodtl'fl lnf.,,...tlon tytt11111 for atof"Oftl•lne and _. '"••fft the ,_, ... OU"tt of butfntH. fflt photoc,r.-10 proctt• ... t, atlndal"de of t"- AMltfcen N1Unl ltendel'dl ln.tltut• 
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CHECK LIST 

FOR 

NEGOTIATING CONTRACTS 

1. Is there a clear and accurate description ( In unambiguous terms) of the 

services to be performed? 

2. When wlll the work begin? When wlll It be completed? The dates 

should be specified In the contract. 

3, Will periodic progress reports be submitted (weekly, monthly, quarterly)? 

4. What are the deliverables (written reports, statistical tables, oral 

testimony, etc.)? Draft form or final? 

5. Who has ownership In the materials produced or purchased under the 

contract? 

6. Is there a cost/price analysis to determine If the cost le faf r and 

reasonable? 

7. What Is the method of compensation (cash advance, fixed fee, unit 

price, cost relmbursable )? 

8. What expenses other than compensation for services will be allowed'/ 

9. Will the contractor be allowed to contract out (sub-contract) part of the 

work? If so, Identify all of the above that wltl be alf owable under sub­

contracting? 

ftM llf~rott-"fo ,..., on thl• ftt• a.-. accurate r~ttons of rlCOt'dl •ttwl'td to Nodtl'ft 1nfor1111tfon lyet ... for •forofllltf,.. n J 
...,.. 1H-~fn tho .....,, ... eout'tt Of butfntte, fht ~tcor .. ,o prOCHI •t• 1tendeNft of th• Merfcen N•ttonel ltandtrdl IMtf tut, 
(Alt11> for •rchfvel Mlcroffl•, N01'1Clh If tht ffttMd .... 11tc,w ft lHI ltttblt than thlt Notice, It •• due to tht CIUllCty ~ thf . : 
doctalnt btf t'II ft tMd, ~ Q \v--.. 

1:::na ~$)~ 1cl~lo3 
0per1tor11 •~ ~ Datt 
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APPENDIXF 

Conflict of Interest Dlaclalmer 

The lio...,...tc i ..... on thl• ff l• ,,.. MCUf'at• ~tlent of rlCOl'dl •t fYtrtd to Mocltrn rnfOt'Mltfon lyet .. for •tol"Off ,_.,_ n 
Mlf't fltM•III .... 8illllt eout"tl of bulfnett. 111• ~totraphtc pt"Offll Mtttl 1tarwl'dl of tht AMrfcen NttlCNil ttandltdl INtftutl 
(MIi) fol" tl'dlfval MforofflM. NOYIClt If tht fflMd , .... ~ ,. , ... l .. tblt than thfl Notfct, ft ,. dut to tht qual f tv of tht 
.._,, bel"I fl INCi, ~~~ 

1":Pu ff:r~ ~ ~ \~pjo3 
Qptr1tor11 lgnatute Datt 
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PUBLIC SERVICE COMMISSION 

CONTRACT NUMBERING SYSTEM 

EFFECTIVE DATE APRIL 11, 2001 

The numbering system for future contracts of the Public Service Commission wlll follow 

the following sequence: 

1. The first two characters will be In af phabetlo divf slon Identifiers (I.e. a 

Publlc Utitfties Division contract would have a PU fdenttfler). 

2. The next three characters wlll be numeric digits that are assigned fn 

ascending sequential order (f .e. the 418th contract would bear the 

number 418, the followlng contract would be 419). 

3. The fast two characters will be numeric dlgHs that represent the calendar 

year In which the contract Is executed (I.e. the last two digits In the 

contract number of a contract awarded In calendar year 2001 would be 

01). 

The contract number assigned In the preceding example would be PU-418-01. 

The Accounting Division will Issue all ,-:ontract numbers. The number assigned should 

be Included In all correspondence wJth the contractor and be a part of all motions and 

other lntemal aotfons Involving the contract. 

I 
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APPENDIXG 

Checklist for Work State•11ent (Specific Provision•) Contracts and 
Requests for Proposal• 
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CONFLICT OF INTEREST 

DISCLAIMER 

PUBLIC SERVICE COMMISSION 

The undersigned does heteby certify there Is no flnanclat substantive Interest fn the 

utllltles which are or may be parties In this proceeding. It fs also certified that no 

,,..-~~ business officer, partner. employee, agent. or any Immediate family member has a 

substantive flnanclat Interest In the utllltJes which are or may be parties In this 

proceeding. It Is further certified that, should such a flnanclat Interest occur during the 

period of active Involvement fn the proceedings, the Commission wlll be immediately 

notified and shall have the right to terminate the contract. 

Applicant Organization Date 

srgnature of Certifying Official Tftle 

I 
I 

' / 
_,, 

·Thi Mterot,....tc 1 ..... _.. th11 ft l• ere ~r•t• raprocllcteon1 of recordl •t twrfd to Nodtrn lnf.,,..tlon •t- for llicrof I lMi"I • 
wert ftltill '" th4l ...,, ... Cout'lt of bultneH, tht pflototr-"f c prOCNI ... t. ,t ....... of the AMtrf can N1thN,l tttndlrdl ll'llt1tutt 
(Altll) for 1rchlY1l •tcroftlM, N01'lC11 If tht fftMd fMtt 11:\0Vt ft t .. , lttlblt than tht1 Notlct, It t1 dut to the quAlfty of the 
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APPENDIXH 

Certification of Payment to Employee•, Suppllers, Sub-ContractoN 
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CHECKLIST FOR 

WORK STATEMENT (SPECIFIC PROVISIONS) 
CONTRACTS AND REQUESTS FOR PROPOSALS 

The foffowlng checkUst Is designed to aid In the development of a good statement of 
work for the request for proposal or the specific provisions In any r.ontract. This Is the 
most Important and vltal part of a Request for Proposal or a Contract. 

1. 

2. 

3. 
4. 

5. 

6. 

7. 

8. 

9. 

Does the work statement contain only essential requirements? 

Are the specific goods or services to be delivered stated In ctear 

unambiguous terms? 

Are directions readily dlstlngulshabte from general Information? 

If there are any Hmltatlons or constraints on the contractor, are they 

ldentffled In the statement? 

What standards wlll be used to measure performance? Are they 

objective? 

Are tlme .. frames for deliverables ldentffled? Are amounts Identified? 

Are reporting requirements (technical and progress/compffance) clear? 

Have timing, content, and level of detall been specified? 

Is payment to be periodic or based upon final completion? ff periodic 

payments. at what point (time, percent of completion, phases of 

completion, wefghted based on Importance or level of dlfflcutty. amount 

of product delfvertKf )? 

Does the statement clearly fndlcatu that the administrator (owner) will 

make the determination of what Is acceptable quality of the goods or 

services? 

.. If you don't know what you're buying, 
you shouldn't be sollcltatlng or contracting" 

or 
"stay out of the melon patch" 
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NORTH DAKOTA 

PUBLIC SERVICE COMMl8SION 

PROCUREMENT PROCEDURES 

Adopted: January 12. 1981 

7th Revlalon: Aprll, 2001 

I. GENERAL STATEMENT 
A. The purchase of goods and servlcas through full and fair competition Is 

Commission policy. AJI procurement wUt be conducted In a manner that 

provides maximum open and free competition, Unacceptable restrictions on 

competition Include: (1) unreasonable quallfloatton requirements placed on 

firms, (2) non-competitive practices between firms, (3) organizational 

conflicts of Interest, and (4) unnecessary experience requirements. 

B. Whenever required. purchases will be made in accordance with statutos and 

rules through the Office of Management and Budget. N.D.C.c •• Chapter 54-

44.4-01. 

C. The Commission wfll take affirmative steps to use small and minority 

businesses when possible as sources of supplies, equipment, constructk>n. 

and services. Affirmative steps may Include: 

1. Placing qualffled small, minority and women•s businesses on solicitation 

lists. 

2. Solicitation of small and minority businesses whenever they are potential 

sources. 

3. When economically feasible, dividing total requirements into smaller 

tasks or quantities so as to permit maximum small and minority business 

participation. 

4. Where possible, establishing delivery schedules whfch will encourage 

participation by small and minority business. 

5. Using the services and assistance of the Small Business Administration, 

the Office of Minority Business Enterprise of the Department of 

1-1 

.-..1... delf od t Nc,cMrn Jnfo,...tlon 8Ylt ... for •1crofll•ftWi end 
Tnt •lcro,r.-tc ,...,.. on tht• fH• •N 1tCCUrate reprodue~fON of rtcuna wr ~ cf th• AMtrlcen Nat,OMl standlrdl lnttftut• 
we.-. ffl••Hn the ,.._,l•r eoutH of butlMtlf •t•h T..ihftl~tfos,•r!'12..~°f:,'{:[!,r:~han tt,11 Natfce, ft f• due to the quaUtV of tM 
(AMSI) for archfval MfcrofftM. NOTICE1 • T -.. •- '"""'~• 
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Commerce and the Community Services Administration as required hy 

the Federal Government. 

6. If any subcontracts are to be let, the prime contractor wllt take the 

affirmative steps In 1 through 5 above. 

D. Except as otherwise provided by state law, the procurement poHoy wlH apply 

to the Commission, Its contractors and subcontractors. 

E. Procurement poHoy provisions wllf be followed In procurements Involving use 

of federal grant funds. However, In procurements Involving uses of state 

funds, Commission compHance with procurement policy provisions Is 

discretionary. 

F. Standard contract provisions wHI be Incorporated Into relevant Commission 

contracts. However, In any contract. the Commrssfon may agree to change, 

add, or delete contract provisions to the extent that such changes, additions. 

or deletions are not fnconsfstent with federal and state law. 

DEFINITIONS AND MISCELLANEOUS POLICY PROVISION 

A. Audit Trall. An audit trail ls a series of records that makes It possible for an 

audftor to easily trace transactions. AH procurement and contract 

administration actions should be documented to establish an audit trail. 

B. Commission. The Commission Is the North Dakota Publlc Servfce 

Commission. 

C. Construction Maintenance. Repair of previously reclaimed abandoned 

mine land sites. 

D. Contract. A contract Is a written agreement between tt,, Commission and 

the contractor setting forth obligations, Including: perfor1, ,ance of work. 

furnishing of labor and materials. and the basis of payment. A Commission 

contract usually lncludP.s specified standard provisions and any other 

provisions and documents designated as part of the contract. 

E. Contract Administration. Contract administration Is the process of 

monitoring a contracto,..s performance under a contract, Insuring that all the 

terms and provisions of the contract are satisfied, and paying contract 

I 
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Invoices. The contract administration function Is Jointly assigned to the 

procurement officer, the project manager, and contraot officer. 

F. Contract Execution. A contrat~tor may not begin work until a contract has 

been executed. The Commissioners or a designated representative. as 

provided for In PoHoy No. 5-01-93(0). are the only persons authorized to 

execute contracts to which the Commission Is a party. 

8. Contractor. The contractor Is the lndlvldual, partnership, firm, corporation, 

company, or any acceptable combination or joint venture contractlng with the 

Commission for performance of prescribed work. 

H. Contractor Selectlon. Contractor selection Is the process of choosing a 

contractor from all those that submitted a bid or proposal to provide goods or 

services sought by the Commission. Among factors which may be 

considered when sefeotlng a contractor are: 

1. Whether the offerer's bid, proposal, or statement is responsive to the 

invitation to bid or request for proposal or standards for unsolicited 

proposals, 

2. Whether the offeror has the technical ability and resources to perform In 

the manner described In Its bid or proposat. 

3. Whether the offeror has the financial ability and resources to complete 

the project. 

4. Whether the contractor Is responsible as shown by its integrity, 

compliance with public policy, prior contracts with the Commission, and 

record of past performance with the State of North Dakota. 

5. For construction bids, whether the bidder Is the lowest responsible and 

responsive bidder whose bid meets the requirements and c.~rlterfa set 

forth in the invitation for bids. 

6. The Commission reserves the right to waive minor l"egularities in a bid 

or proposal and the right to reject any and all bids. The Commission has 

the authority to require literal and exact compliance with all requirements 

specified in its request for bids or proposals. These factors wll1 be 
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evaluated by the Commission's procurement officer or a setectlon 

committee of knowledgeable people. 

Emergency. Any oatastrophlc event to property or person that requires an 

Immediate remedy. 

Flnal Report. Following project close-out and final payment, the project 

manager will submit, to the procurement office and the contract officer, a 

final report evaluating the quality of the contractors performance, Including: 

adequacy of communication, timeliness, reUabUlty, attention to detail, Interest 

In accompllshlng quality project work, and Interest In giving advice to produce 

the best value for the state. The final report may serve as a basis for 

subsequent procurement analysis. The procurement officer or the 

procurement officers designee will present a report to the Commission when 

condltJons may warrant removal of a contractor from a Commission Bidder 

list or Requ&st For Proposal List. 

Invitation for Bid Requeat for Proposal. An Invitation for bid (IFB) or a 

request for proposal (RFP) is a solioltation issued by the Commission with 

the Intent of eventuafty procuring a contractor to perform a particular service 

or deliver a particular product. The tFB or RFP must contain the following: 

the scope of work required or product specifications; the date. time, and 

place of bid opening or proposal closing: and evaluation factors to be used. 

Bids and proposals wlll be solicited In a manner that ls consistent with 

Commission policy and state and federal taw. 

Preference. Preference will be given to a resident North Dakota bidder 

when accepting bids for the provision of professional services, Including 

research and consulting services, goods, merchandise, supplies, equipment. 

structures, and reclamation services. Nonresident bidders wilt be given 

preference equal to the preference given or required by the state of the 

nonresident bidder, seller, or contractor (N.D.C.C. 44-08-01 ). 

M. Procurement. Procurement Is the purchase of goods or services. There 

are four methods of procurement for goods or services: small purchase 
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.. ' procedures, competitive sealed bids (formal advertising), competitive 

' 

negotiation, and non-competitive negotiation (sole-source procurement). 

N. Procurement Officer. The proourement officer or the procurement officer's 

desfgnee Is the Commission employee charged with the rasponsfblflty of 

dfreotfng the procurement process, This person may also draft a proposed 

contract and assist the project manager fn monitoring a contractor's 

performance. This person works with the Commission, Commission 

Executive Secretary. and project manager durfng the procurement and 

contract administration process. 

o. Project Closeout. The projeot closeout Is a written verification that all the 

requirements of the project have been satisfied; ft Is based on a final 

technical and financial review. The review may Include an audit. When all 

the contract work has been completed. the project will be closed-out. 

Following Commission acceptance of the project closeout, the contractor will 

receive final project payment. 

P. Proposal-Bid. A proposal Is any offer of other submission presented to the 

Commission by a potential contractor and used as a basis for contractor 

selection. Proposals are submitted by firms or individuals Interested In 

undertaking projects for the Commission and, unless unsolicited, are based 

on the scope of work description set forth In the RFP issued by the 

Commission. Bids are similar to proposals. However, while proposals 

generally relate to the submission of work plans and costs for the provisions 

of services. bids usually Involve the offer of specific materials and 

construction work and address physical specifications and fixed or unit 

prices. 

Q. Subcontractor. A subcontractor Is an fndlvfdual, partnership, firm. 

corporation, company, or any acceptable combination or joint venture to 

which the contractor sublets part of the contr4ct. 

Ill. PSC EMPLOYEE AND PUBLIC CONTRACTOR CODE OF CONDUCT 

A General Rule 

1._/ 
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No Commissioner, Commission employee. or agent wUI participate In 

selection, or In the award or administration of a contract if a conflict of 

Interest, real or apparent, would be Involved. A conflict would arise when the 

Commissioner, the employee, or agent; any member of his Immediate famHy: 

his partner: or an organization which employs or Is about to employ the 

Commissioner, Commission employee, his Immediate family member, or 

partner has flnancfal or other Interest In the firm seleoted for award. 

B, Glfta 

1. Bidders and Commission contraotora and subcontraotors and their 

employees or agents wfll not dlreotly or Indirectly offer nor wfll 

Commissioners or employees dlrectly or Indirectly accept or solicit any 

gift, gratuity, entertainment, favor, loan, or any other thing of monetary 

value which might reasonably be Interpreted as Intended to secure a 

contract or favorable treatment In award, amendment, or administration 

of a contract • 

2. During an audit or Inspection, Commissioners, employees, or agents will 

neither sollclt nor accept gratuities, food. favors. or anything of monetary 

value from a bidder, contractor. or party to a sub agreement. 

3. As a general rule, project managers. Inspectors. and any other 

employees of the Commission should refrain from engaging In after-hour 

sootaHzatfon with contractors and their employees during the contract 

performance period. 

4. No potltJoal contribution may be offered, solicited, or accepted for the 

purpose of affecting the award, amendment, or administration of a 

contract. 

rv. Procurement Procedural Requirements 

A. Proposed Procurement Action Review 

Before attempting to procure goods or services, the Commission Executive 

Secretary and designated procurement officer. or the procurement officer's 

deslgnee, in consultation with the Commission, will discuss and determine In 

written memorandum form whether or not: 
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1. Funds are avalf able, 

2. The purchase must be processed by the Office of Management and 

Budget: 

3. The purchase may be avoided beoausEt It Is unneoeaaary or duplicative; 

4, The purchase should be consolidated or broken out to obtain a more 

economical purchase: 

6. A lease versus a purchase or hourty rate versus fixed fee would be moat 

economlcat: 

6, Greater economy and efficiency would be fostered by entering Into state 

cooperative agreements with other state agencies for procurements or 

use of common goods and services; and 

7. Provisions of North Dakota law prescribe procedures applicable to the 

particular purchase. 

a. Procurement Procedure 

1, Solicitation of offers, whether by competitive seated bids or competitive 

negotiation, will: 

a. Incorporate a clear and accurate description of the technical 

requirements for the material, product, service, or profeasfonal 

requirements to be procured. The desorfption will not, In competJtfve 

procurements, contain features which unduly restrict competltJon. 

The description may state the quality of the material, product. or 

service to be procured and, when necessary, witl set forth essential 

characteristics and standards. Oeta: d product specifications 

should be avoided ff at all possible. When it is fmpractJcat or 

uneconomical to make a clear and accurate description of the 

technical requirements, a "brartd name or equal .. description may be 

used to define the performance or other salient requirement 

procurement. The specific features of the named brand, which must 

be met by offerors, will be clearty stated. 
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b, Cf earty set forth requirements which offerors must meet and factors 

to be used In evaluating bids, proposals. or statements of 

quallflcatlons. 

C. Method of Procurement 

Procurement wlll be by one of the following methods: small purohaae 

procedures, competitive sealed bids (formal advertf sing), competitive 

negotiation, or noncompetitive negotiation. 

1. Small Purchase Procedures. Any procurement estimated by the 

procurement officer or the procuroment officer's deslgnee not to exceed 
ten thousand dollars ($1 o_ooo) and not subject to Chapter 54-44. 7, 

N.O,c.c .• or the authority of the Office of Management and Budget may 

be made with small purchase procedures. Small purchase may be 

made when the item or service is available from more than one source, 

there Is no publlo exigency or emergency, and time and expense does 

not Justify competitive bidding. Small purchase procedure will Include 

contact with an adequate number but not fewer than three qualified firms 

selected from the bidders list. The procurement officer or the 

procurement officer's deslgnee wlll select the qualified firms. The 

selection of the qualified firms will be based on what the procurement 

officer or the procurement officer's deslgnee knows about the 

experience, past performance, integrity. compliance with public policy, 

and flnancfal and technical resources of the firm. Quallfled firms will be 

selected fafrty without unreasonable restrictions or procedures calculated 

to restrict competition. The procurement officer or the procurement 

officer's deslgnee wlll write each firm to explain the supplies or services 

needed and request an offer from each firm for described supplies or 

services. After a reasonable time during which all potential offers have 

been made, the procurement officer or the procurement officer's 

deslgnee will recommend to the Commission which offer to accept. 

Acceptance wlll be based on what the Commission believes will be the 

best use of public funds. 
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2. Competitive Seated Bids (Format Advertising). Competftlve sealed bid, 

(format advertising) will be publicly soHclter' ·,d a firm-fixed-price 

contract (lump sum or unij prtce) wm be awarded to the responslbfe 

bidder whos8 bid, conforming with all the material terms and condition, 

of the Invitation for bids, Is lowest In price. Bidders preference law wlU 

apply based on N,D.C.C. 44-08-01 with consideration of out-of-state 

bidders based on their state preference law. 

a, For formal advertising to be used, the following conditions must be 
present: 

1) A complete and realfstlo specification or purchase description 

wfH be available. 

2) ThrM or more responsible supptlers must be wlHlng and able to 

compete effectively for the Commission's business. 

3) The procurement lends Itself to a firm fixed or fixed unit price 

contract. and selectk>n of the successful bidder can 

appropriately be made principally on the basis of price. 

b. If formal advertising is used for procurement, the following 

requirements will apply: 

1) At minimum, twenty-one (21) days prior to the date set for 

opening of bids, bids will be solicited from an adequate number 

of known suppliers or firms. The Invitation wHI be adequately 

publfclzed. The publlo notice of Invitation for bids (IFB) may be 

published In newspapers of general cfrcufatlon and In trade or 

professional pubtlcatlons of general clrcufation calculated to 

reach the type of firms needed. If such publication Is 

undertaken. the public notloe will be published once prior to the 

date of bid opening. At a minimum, adequate pubUo notice of 

lnvltatk>n for bids will Include the malHng of Invitation for bids to a 

reasonabte number of parties on any applicable bidder list. 
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,,.. 2) The Invitation for bids, Including speolflcatlona and pertinent 

attachments, wltl clearly define the Items or services needed and 

state: 

a) When and where the plans, drawings. and specffloatlone 

may be examined; and how copies may be obtained. 

b) The place where and the time when the bids wftt be publicly 

opened, 

c) That eaoh bid will be accompanied by a bidder's bond, 

executed by a surety company authorized to do busfnaaa In 

this state, a certified check or a cashier's check In the sum 

equal to five (5) percent of the bid. A certified check or a 

cashier's oheok must be drawn on the Bank of North Dakota 

or a federatly insured, solvent bank. If, within ten days after 

notice of an award, the successful bidder should fail to 

execute a contract wfth the owner, then the surety wm pay 
.-· ·-, 

\ unto the owner for the use and benefit of the owner five (5) 

percent of the bid or bids on the contract on which there is a 

default or the certified check or cashier's check of the bidder 

will be forfeited to the owner. If the prfnolpal's bid is 

accepted and the contract is awarded, the principal, within 

1 o days after notice of award, wlll execute a contract 

consistent with the terms of the bid and performance and 

payment bonds as specified by the Commission. 

d) That all public contractor bidders must be licensed for the 

hfghest amount of their bids as provided by Seotfon 43-07-

06 of the North Dakota Century Code. 

e) That the right of the Commission to reject any and all bids Is 

reserved. 

3) That Inadvertent Commission failure to meet all procurement 

pc,llcy requirements will not Invalidate letting. 

\ ,I . ...__,.,, 
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~,., .. . 4) Coples of an plans, drawings, and speolfloatfons wlll be fifed In , 

the Commission Abandoned Mine Lands' office. Upon written 

request, copies of all plans, drawings, and specifications will be 

malled at cost to the office of any firm. 

5) Bids wltl be opened publloly In the presence of one or more 

witnesses at the time and place designated In the Invitation for 

bids. The amount of eaoh bid and other relevant Information as 

may be necessary, together with the name of each bidder, wlll 

be recorded: the record and eaoh bid will be open to publlo 

Inspection. 

6) Bids wlll be uncondttlonally aooepted without alteration or 

correction except as authorized In this polloy. Bids wlll be 

evaluated based on the requirements set forth In the Invitation 

for bids, which may Include criteria to determine acceptability 

such as Inspection, testing, quality, workmanship, delivery, and 
.---

suitability for a particular purpose. Those criteria that will affect 

the bid price and be considered In evaluation for award will be 

objectively measurable, such as discounts, transportation costs, 

and total or life cycle costs. The Invitation for bids wm set forth 

the evaluation criteria to be used. No criteria may be used In bid 

evaluation that are not set forth In the Invitation for bids. 

7) Withdrawal of erroneous bids before award, or cancellation of 

awards or contracts based on such bid mistakes. wHI be 

permitted. After bid opening no changes in bid prices or other 

provisions of bids wut be permitted. Except as otherwise 

provided, all decisions to permit the withdrawal of bids. or to 

cancel awards or contracts based on bid mistakes. wlll be 

supported by a written determination made by the procurement ! 

I 
officer or procurement offlcerts designee. 

8) Upon Commission approval, Commission wlll award a firm fixed 

or fixed unit price contract with reasonable promptness by 
. ..._,....., '! 
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written notice to the lowest responsible and responsive bktder 

whoae bid meets the requirements and criteria set forth In the 

Invitation for bids. In the event all bids for a construction project 

exceed available funde as certified by the procurement officer or 

the procurement officers designee, and the tow responsive and 

responsible bid doea not exceed nuoh funds by more than five 

(5) percent, the procurement officer or the procurement officer's 

deaignee Is authorized. In situations where time or economic 

considerations preclude resolfcftatJon of work of a reduced 

scope, to negotiate an adjustment of the bid price, Including 

changes In the bid requirements. with the low responsive and 

responsible bidder, In an attempt to bring the bid within the 

amount of available funds. 

3. Competitive Bidding .. Construction Maintenance. Competitive bids for 

construction maintenance on abandoned coal mine reclamation sites will 

be solicited by mail, FAX or through the lntemet and a firm-theed-price 

contract (lump sum or unit price) will be awarded to the responsible 

bidder whose bid, conforming with all the material terms and conditions 

of the Invitation for bids, is lowest In price. 

a. A complete and realistic specification or purchase description will be 

available. 

b. Three or more responsible suppliers must be willing and able to 

compete effectively for the Commlss1on•s business. 

c. The procurement lends itself to a flnn fixed or fixed unit price 

contract, and selection of the successful bidder can appropriately be 

made principally on the basis of price. 

d. At a minimum, five (5) days prior to the date set to receive bids, bids 

will be solicited from an adequate number of known suppliers or 

firms. This sollcltatlon will be In written form and provided to 

prospective bidders. 
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.......... e . All bidders must be llcensed for the highest amount of their bids as 

provided by Section 43-07-05 of the North Dakota Century Code. 

f. The right of the Commission personnel to reject any and all bids 1, 

reserved. 
g, The Inadvertent Commission failure to meet an procurement policy 

requirements will not lnvalldate letting, 

h. Contn.tot award, based on the lowest responsive bid, may be made 

by Commission persor•nel or through formal Commission action. 

I. Provisions of this section do not apply to abandoned mine land 

emergencies, 

4. Competitive Negotiation. In competitive negotiation, quallflcatlon 

statements or proposals are requested from a number of sources and 

the request Is publicized. Negotiations may be conducted with sources 

submitting statements or proposals. Either a fixed price or cost 

reimbursable not-to-exceed contract wlll be awarded. Under some 

circumstances, competitive negotiation may be required. Under other 

circumstances, competitive negotiation is dfscretlonary and may be used 

If condttlons are not appropriate for the use of formal advertising or small 

purchase. 

a. When purchasing architect, engineering, or land surveying. research 

or professional services, the Commission wfll follow the competitive 

negotiation procedures specified In Chapter 54-44. 7, N.D.C.C. Tho 

Commission may use the procedures described In Chapter 54-44. 7, 

N.D.C.C., to procure other professional services Including lawyers. 

accountants, economists, and real estate appraisers. When using 

the procedures described In Chapter 54.44.7, N.D.C'.C., the following 

apply: 

1) Notice of Invitation may be pubtlshed In newspapers of general 

circulation and in trade or professional publications of general 

cJrculatlon cafcufated to reach the type of firms needed. 

Adequate public notice includes malllng of the Invitation to a 
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.. ---.... reasonable number of lndlvlduals or firms on a relevant trade or 

professional 11st maintained by the Commission. 

2) The Invitation will state the retatlve Importance of evaluation 

criteria used to select and rank the most quallfled flm,s. No 

other factors or criteria wm be used In the eval',.latlon. 
b, An alternative to the procedures prescribed by Chapter 54-44. 7 may 

be used to procure services other than architect's, engineer's, and 

surveyorts professional services, e.g., lawyers, accountants, and real 

estate appraisers. 

1) Proposals will be solicited through a request for proposal (RFP). 

The request for proposal wfll state: 

a) The relative Importance of price and other evaluation 

factors. f 

I b) That the right of the Commission to reject any and all 
l 

proposals Is reserved. j 

1 

o) That Inadvertent Commission fafture to meet all procurement 

pollcy requirements will not Invalidate the procurement. 

2) Notice of the need for servl~es will be given by the Commission 

through a request for proposal. At minimum, twenty-one (21) 

days prior to closing of the request for proposaf, proposals will 

be solicited from an adequate number of known firms. The 

request will be adequately publicized. The pubHo notice of the 

request for proposal may be published In newspapers of general 

clrculatlon and In trade or professional publications of general 

circulation calculat':td to reach the type of firms needed. If 

publication Js undHrtaken, the 'lubllc notice will be published at 

least twenty-one d,:·~ys prior to the closing of the request for 

proposal. At minimum, adequate publlc notice of the request for 

proposal wilt Include the matting of the request for proposal to a 

reasonable number of parties on any applicable bidder list . .. 
3) The Invitation should Include the following: 
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a) Project title 

b) Scope of work 

o) Desortptlon of professional services required 

d) Submittal of a flat rate or Hne Item price quote 

e) Resume of personnel providing the services 

f) Documentation of related work experiences 

g) Scheduled performance period 

h) Rating syatem used In evaluating proposals 

I) Pr<>Vlde at least three cllent references 

J) Conflict of Interest disclaimer 

4) Proposals wllt be opened so as to avoid <Jlsotosure of contents to 

competing offerors during the process of negotiation. A register 

of proposals wm be prepared and will be open for publlc 

Inspection after contract aw;1rd. 

5) Discussions may be conducted with responsible offerors who 

submit proposals determined to be reasonably susceptible of 

being selected for award for thf) purpose of clarification to 

assure full understanding of. and responsiveness to. the 

solicitation requirements. Offerors wlll be accorded fair and 

equal treatment with respect to any opportunity for discussion 

and revision of proposals, and such revisions may be permitted 

after submissions and prior to award for the purpose of obtaining 

best and final offers. In conducting discussions, there will be no 

disclosure of Information derived from proposals submitted by 

competing offerors. 

6) Upon recommendation by the procurement officer or the 

procurement officer's deslgnee, award will be made to the 

responsible offeror whose proposat is determined by the 

Commission to be the most advantageous to the state taking 

into consideration rrlce and the evaluation factors set forth In tha 

request proposal. No other factors or criteria will be used In the 
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evaluatlon. The contract flle will contafn the basis on which the 

award Is made and contract negotiation minutes. 

5. Noncompetitive Negotiation (Soft-Source Procurement) 

A sound procurement system shoutd provkle for full and open 

competition that Is both fair and equitable to all potential bidders, 

However, there are times when olrcumstances are such that the desired 

action cannot be accomplished through the lengthy process of 

sotfcitatlon of bids. Under those unique conditions sole-source 

contracting may be warranted. 

Sole source procurement (noncompetitive negotiation) Is a method of 

solloltatlon of a proposal from only one source. When this method of 

procurement Is proposed, written Justification must be presented to the 

Commtsston or the person designated by the Commission for approval. 

The following reasons may be Justification for sole-source procurement: 

a. The proposed Item or service Is available only from a single source, 

b. The person or organization has the unique product or the special 

skills, knowledge, abilities to provide the required services (at the 

exclusion of others) and Is cons!dered the preeminent deliverer of 

that product or service at the time of selection. 

o. Emergency or severe time constraints pr aclude Issuing a formal 

Request for Proposals. 

d. The service ts available within the existing structure of state or focal 

government. The following steps should be followed to secure a 

sole-source contract: 

1) Draft a written Justification for sole-source procurement and 

present it to the Commission or the designated authority for 

approval. 

2) If approved, contact the proposed provider and proceed to 

negotiate the contract. Minutes of the negotiation session will be 

taken and the prepared minutes sent to the other party for 

concurrence. 
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3) Prepare the contract and present It to the Commission for action, 

If approved, execute the contract. 

6, Emergency 

An emergency Include,. but Is not llmlted to, abandoned coal mine sHea. 
Pursuant to an amendment, dated May 25, 1993. to the North Dakota 

State Abandoned Mine Land (AML) Reolamatlon Plan, and Chapter 38· 

14.2-03-12, N.O.C,C, and Chapter 69-05.3-01-09, N.D.A.C., the 

Commission has the authority to aot to address AML emergencies In a 

timely fashion. 

a. Right-of-Entry dooumentatlon wlll be obtained from the landowner, or 

at a minimum, permission wlll be received from the landowner to 

begin the emergency work, and a completed Right-of-Entry form will 
be obtained when possible. 

b. An OSM Emergency Investigation Report wtll be completed prior to 

beginning work If time permits, and then faxed to OSM. A letter of 

ellglbllity Is required to be completed by the Commission Commerce 

Counsel. 

c. Attempt to receive bids from at least two contractors. Interested 

contractors will receive a faxed copy of the emergency bid sheet 

documents, detalllng plans and specifications of the proposed work, 

or contractors wlll be handed the bid documents to be completed on­

site if a pre-bid meeting Is scheduled. 

d. A contractor that Is currently under contract to the PSC may be 

utlllzed, providing they offer a bid that Is considered reasonable by a 

PSC Project Manager. Commission personnel have the authority to 

reject any and all bids. 

e. An emergency contract will be Issued (SFN 19716 Rev. 05-2000) to 

the contractor selected for emergency reclamation work. 

f. The successful bidder wlll provide a current North Dakota 

Contracto..,s license within the classlflcatlon value of the project. and 
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be covered by a llabHlty Insurance polloy of no less than $500,000 

per person and $1,000,000 per occurrence. 

D. Un1ollolted Propo,al, 

1. General, An unaollolted proposal la a proPosal submitted by a potential 

supplier which Is not soUolted by the Commission. The unsollclted 

proposal ls an effective tool by which unique or f nnovatfve methods or 

approaches developed outside the Commission can be made available 

to the Commission, The offeror who aubmtts an unsollotted proposal 

hopes the Commlffslon wlll enter Into a sole source contract with the 

offoror for further devefopment of the Innovative Idea contained In the 

unsollolted proposal. If the Commission finds an offer sufficiently 

Innovative, It wlfl not become the subject of a competitive procurement. 

2. Required Information. 

a. Introduction, The Introduction shourd Identify the general subject 

matter of the proposal. It should explain the need for the work, 

study, or research. The need should be expressed In terms of past 

work or research and the manner In which the offeror belleves that 

the proposed work study or research will support Commission 

activities or functions. 

b. Objectives. The objectives must be stated as speolflcally as 

possible. The objectives are the foundation of the project and the 

basis of all work, study, or research plans. They may be described 

as hypotheses to be tested. Objectives or hypotheses may be 

changed, but only after a demonstration that the change Is 

warranted. They must describe the direction of the work. study. or 

research to 1 i1ose not teohnlcally famlllar as well as to those who are. 

If the project Is contemplated to continue for more than one year. the 

proposal should state long-term objectives as well as short-term 

objectives. The stated short-term objectives, I.e., those to be 

accomplished within one year, should be presented In such a 
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manner as to show their relevance in meeting the tong-term goals or 

objectives. 

The proposal should convince the reader that meeting the projected 

objectives Is necessary and feaalble. That Is, the work, study, or 

research Is needed: and the project objectives are Ukely to be 

accomplished In a reasonable time at a reasonable cost. 

The short .. term objectives should be natural and discrete elements of 

the long-te,m objectives. 

Both long-term and short-term objectives should Include statements 

of the nature and extent of the anticipated results. 

o. Work, Study, or Research Plan. The work, study, or research plan 

should Include statements regarding: methodology, a work 

schedule, and reports. 

1) Methodology. The statement of project methodology should 

explal n how the objectives will be met or how hypotheses will be 

tested. The statement should specify a work plan or study or 

research design that describes the data to be collected and the 

methods to be used In collecting and analyzing the data. All 

elements of the methodology statement should be shown to be 

relevant In meeting the stated objectives or testing the stated 

hypotheses. 

2) Schedule. The schedule should be a statement that explains 

when each natural element (e.g. test, procedure, method, or 

other assoctated task) of the proposed methodology wlll start 

and finish. The schedule should Indicate the time to be 

allocated for named lndlvlduals and Institutions to accomplish 

defined tasks. 
3) Reports. The proposal should state when reports will be 

delivered to the Commission. The proposal should also state 

what the reports will cover. All reports should be written In a 

form acceptable to the relevant professional or scientific 
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d. 

e. 

f. 

g. 

h. 

community and the Commission. Each flnal report should stand 
alone as a finished product whloh meets the stated objectives of 

the proposal, 

Personnel and Management. All project etaff, lncludlng the prtnolpal 

Investigator, should be Identified, their relevant qualffloatkms 

described, and vitae attached. The skills and experience 

appropriate to the proposal should be stated, The project 

responsibUltles of all staff should be stated. 

Related Experience. Proposals should Include a brief description of 

previous experience relevant to the proposed project, lnoludlng the 

ldentlflcatlon of specific projects undertaken and completed and a 

blbllography of relevant resulting publlcatlons. 

Facllltles and Equipment. A description of physical facllltles and 

relevant, available project equipment to be used shourd be Included. 

Other Work. The proposal should Include a projection of other 

foreseeable workload for the period of the proposed work. 

Budget. The proposal must Include a budget. The budget Is a 

representation of the project expressed In doHars of estimated 

expenses. At minimum. where federal grant funds are Involved, the 

budget must be submitted In a form that meets the standards of the 

federal granter agency. The budgeted amounts must be reallstlc 

and weH Justified. Cost estimates must be In sufficient detail to 

enable the Commission to conduct an evaluation. Unless self­

explanatory, the proposer shoutd submit a separate e.xptanatlon of 

how budget Items were estimated. The budget must correspond to 

the proposer's narrative materials. 

I. Contract Details. The proposer should set forth the type of contract 

anticipated and the period the proposal Is available for Commission 

acceptance. Clear statements should be Included regarding the 

proposed duration of the effort together with any statements 

regarding cost sharing. 
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Commission Review and Evaluatk,11 

a. Timely Proposal Submission, Unaottolted proposals should be 

submitted sufficfehtly In advance of the time work is to start. 

b, Sufficiency Review. After receiving an unsollclted proposal, the 

Commission Executive Seoretary and designated procurement 

officer or the procurement offloer's dealgnee wltt expedttlously review 

the proposal to see if it contains sufficient Information to enable a 

meaningful evaluatfon. If the unsoUclted proposal meets this 

criterion, It may be evaluated In detail. 

o, Detailed Evaluation, For detailed evaluatlon the proposal will be 

clrcutated among and evaluated by Commission personnel and ff 

necessary others. In the clrculatlon process. a cover memorandum 

wm be attached to the proposal clearly Identifying it as unsolicited. 

This Identification Is to Insure that a private, I.e. non-governmental 

proposal Is treated as proprietary and unique to the proposer. The 

purpose of the evaluation Is to Identify whether the proposal In fact 

contains unique or Innovative ,deas or concepts which have not 

Independently been conce,ved by the Commission or other 

government agencies. Additionally, the potential contribution to the 

Commission's function will be evaluated together with the 

capabilities and quallflcatlons of the potentlal contractor. 

Proposed Procurement Action Review. ff after the detailed evaluation, a 

favorabte flndfng Is Issued by the relevant designated procurement 

officer, the Commlssk>n Executive Secretary and desfgnated 

procurement officer or the procurement officer's deslgnee in consultation 

with the Commission wllt discuss and detennlne In written memorandum 

form If: 

a. Funds are available; 

b. The purchase must be processed by the Office of Management and 

Budget: 

1-21 

Thi •toNlfl"llflftfo fMtN on thf• fflt1 are tctUrttt reprOCMCtfone of rteordl •uvered to Modern tnfo,...tfon tyet• for •fcroftl•tne n J 
wtN fft...,.fn the t.-ll•r courtt of butfnttt. Th• photogrephf c proceH lllfftl 1tlndtrdt of the Alllrtctn N1tf antl lt.,.rdl lnetftutt 
(ANII) for •rchfval Mfcroffl111. NO'rtCEt If the fflNd .... ~ •• letl ltttblt thlt'I thfl Notice, ft f• due to the quttf ty of tht , : 
doctaltnt betna ft lNd. 

:Uu ~\}~ ,clruC>3 
Operator'• slinaturt D•t• 

I 

J 



I 

r 
,,,,,-. ,, 0, The purchase may be avoided because It Is unnecessary or 

dupUoatlve: 

d. The substance of the proposal Is avaflable to the Commlssfon from 

another source without restriction: 

e. The proposal otoset) resembles a pending competitive soffoltatlon or 

Is otherwise not sufflolenUy unique to Justify acceptance: 

f. The purchase should be broken out to obtain a more economlcal 

purchase; 
g. A lease versutt a purchase or hour1y rate versus fixed fee would be 

most economl1cal: 
h. Greater economy and effiolency would be fostered by entering Into 

state coopera~lve agreements with other state agencies for 

procurements or use of common goods and services; 

I. There are cornpelllng reasons for non-competitive procurement: and 

J. North Dakota law sets purchase procedures. 
\ 5. Method of Procurement. If In addition to receiving a favorable detailed 

evaluation the unsollolted proposal passes the proposed procurement 

action review. the Commission may direct the relevant procurement 

officer or the procurement officer's deslgnee to conduct a negotiated 

non-competitive procurement. 

6. Limited Commission Use of Data. Restrictive statements Inserted by the 

private or non-governmental proposer that restrict the Commission's use 

of the submitted data to evaluation of the unsoUolted proposal wlll be 

heeded. Even when the Commission receives an unsolicited proposal 

which does not contain such restrictive statements, ff the Commission 

determines that detailed evaluation by personnel outside of state 

government Is required, the Commission wlll obtain written permission 
i from the prosptictive private or non-governmental contractor prior to j 

! 
release of the proposal for evaluation. When an unsolfclted proposal Is l 
submitted to a non-governmental evaluator, the Commission wlll secure I \ 

I 

:, I ....._,,, 
1.J,' 

A 
'/ 
:/ 

1 .. 22 

L 
0p1r1tor'• 11pturt 

J 



r 

L 

a wrltter, agreement from the evaluator not to di scfose the Information 

contained In the proposal. 

e. Procurement Officer, 
1. Designation. The procurement officer or the procurement officer's 

deslgnee will be designated by motion of the Commission. OrcUnartly, 

the procurement officer or the procurement offloer'e desjgnee for a 

project may be the Commission division director of the division r11ost 

ctosely conneoted with the projeot goals. 
2, Duties. The procurement officer or the procurement offlce(s deslgnee 

wm: 
a. Administer Commission procurement polloy, 

b, Cooperate with the Commission Executive Secretary and the Office 

of Management and Budget to ensure orderly procurement of goods 

and services. 

o. With the approval of the Commfsslon, appoint, when necessary. a 

sufficient number of evaluation committee members from 

Commission staff and other state agencies. 

d. Establish and maintain programs for Inspection, testing and 

acceptance of supplies, services, and construction. 

e. Make written evaruatlon committee and other reports to the 

Commission recommending award. 
f. After Commission approval, send a notification of Commission 

procurement decisions to all Interested persons. 

3. Powers. In addition to other powers prescribed, the procurement officer 

or the procurement officer's desfgnee wlll have the power to: 

a. Adopt operational procedures consfstent with Commission 

procurement policy and sound procurement practices on such 

matters Including but not limited to bid or proposal sotfcltatlon, 

evaluation, and contract negotiation, award, administration, and 

enforcement; and 
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,,.,. .... b, Designate a project manager from within the Commission. If none Is 

designated, the procurement officer or the procurement officer's 

deslgnee may also be the project manager. 

P, Executive Secretary. 

1. The Commission Executive Secretary wm supervise Commission 

procurement officers or the procurement officer's deslgneea and 

cooperate with the Office of Management and Budget to establish and 

maintain Commission· proourement In compliance with Commission 

pollcy and state taw. 

2. The Abandoned Mine Lands Division procurement officer or the 

procurement officer's deslgnee may maintain bidder lists. The Usts may 

be used as a basis for making future solloltatlons. A malllng 11st need not 

be llmlted to the firms on a bidder 11st and a malling 11st need not Include 

all firms on the bidder 11st. The procurement officer or the procurement 

officer's deslgnee. may adopt procedures on bidder 11st use and bidder 

removal or suspension from bidder lists. 

o. evaluatlon Committee. 
1. The piroourement officer or the procurement officer's deslgnee may 

establish, with Commission approval, a formal selection committee to 

evaluate proposals received for consultant and other professional 

services. The committee should contain broad-based representation 

with a variety of skills needed to perform proposal evaluatlon. 

2. The c:ommlttee will recommend the most economical proposal expected 

to meet the state•s needs. The evaluators wm exercise Impartial 

Judgment in evaluating the relative merits of each proposal. When 

appropriate. legal counsel should be Involved to assist in making the 

final recommendation. 

H. Notice and Appeal. 

1. Those participating In a small purchase. competitive sealed bid, or 
I 

competitive negotiation will receive by mall notice of the Commission's l 
I 

'1 
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Intent to award or notice of the Commission's selection and ranking of 

firms. The notice wflf state: 

a. The Interested person has the right to appeal the Commission's 

decision for cause: 
b. The right must be exercised within a specified time; 

o. The right must be exercised In writing; and 

d. The reasons for appeal must be stated. 

2, If there Is an appeal a formal hearing wlU be scheduled and Interested 

parties notified as the Commission deems Just and reasonable. 

I. Project Manager. 
1. The key person In the state-contractor relationship Is the state's project 

manager. This fndlvldual wlll control and monitor the contractor's 

actlvltl~s and provide the proper level of leadership and coordination 

which will satisfy the Commission's obUgatlons under the contract and 

which will be conducive to a healthy business relatlonshlp. 

2. Since a professional service contract may contain only a llmited 

description of the overall scope of the project of service to be performed 

by the contractor, the project manager must be able to distinguish 

between specific provisions In the contract and that which he desires 

from a professional point of view. 

3. The project manager does not have unllaterat authority to change the 

scope of work or specification under a contract. Should circumstances 

arise where the project manager deems Immediate changes, 

suspensions or delays are necessary or prudent, the Commission 

Executive Secretary and the procurement officer or the procurement 

officers desfgnee will be notified, The project manager will write detailed 

contemporaneous memoranda regarding the change, suspension or 

delay, and report to the full Commission at the earliest opportunity. A 

change, suspension, or delay will not take effect without formal 

Commission action unless the Commission has otherwise formally 

authorized the project manager to effect changes, suspension, or delays. 
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4. Among the many responslblUtiea assigned by the procurement officer or 

the procurement officer's desfgnee to the project manager, the foHowlng 

tasks should be given serious consideration: 

a, The project manager should Initiate a contract review with the 

contraotor's team leader and prime assistants. This conference 

should Include a detailed examination of the contract documents, 

prt.>Ject time schedules, and the establishment of procedures for 

submission of contract progress reports. Required Interviews with 

Commission staff should be scheduled through the project manager 

to minimize disruption of the Commission operation. 

b, The project manager should require frequent and periodic 

conferences with the contractor and staff, even though the quality 

and performance of the contractor has been excellent, Such 

conferences shouk be divided into two parts. The first part should 

address past performance and the second should address the future 

activities of the ~ontractor, Matters of substance should be fully 

documented. 

c. The project manager must recognize that Indecision and 

procrastination will be two major problems In working with a 

professional service contractor. Time is money to a consultant, and 

he is prepared to demand payment for downtime and delays if the 

fault Hes with the agency regardless of the contractual stipulations 

related to price. The project manager must comprehend that time 

does not normally cure or solve technical problems and may very 

well compound them beyond repair, timely decisions are crucial to 

the success of the project. 

d. The project manager must establish himself ar., a leader In the state­

contractor relationship. Experience has shown that where a vacuum 

exists In state leadership, professional service contractors tend to 

move forward and fill the void In order to complete and deUver the 
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end product,. Consequently. quality control may not be maintained 

in the process. 

White input from various levels of state management Is necessary to 

Insure acceptabHity of the end product. certain HmltatJons must be noted. 

In order for the professional service contractor to accomplish his tasks, 

the various opinions, needs, and desires of state management must be 
polarized Into one unit or else he Is faced with changing directions with 

eaoh level of management and indlvldual. The state must be of one 

voice. Thia single voice m1.•~t be the eontraot document with the project 

managtjr as Its spokesman. 

The project manager should estabUsh and lntemat accounting system for 

the contractor's Invoices and supporting documentation and 

correspondence. This system is necessary If the contract Is based upon a 

not-to-exceed price or contains any variables which may affect payment. 

A clear, precise audit trail of all activities related to payment of funds and 

acceptances of deliverables must be maintained and accessible to the 

contract officer at alt times. 

J. The Comml■alon 

The Commission will make the final determination of award based on 

recommendation of the procuremerit officer. 

K. Contract Officer 

1. The procurement officer or the procurement officer's deslgnee Insures 

that terms of the contract are met. The procurement officer or the 

procurement officer's desfgnee will: 

a. Insure that all laws, executive orders, clearances, and approvals are 

met and that sufficient funds are available; 

b. Insure that contractors receive impartial. fair. and equitable 

treatment. 
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BONDS 
A. Bid Security 

1. Bid security Is required for alf competitive fiealed bidding for construction 

contracts when the procurement officer exceeds $100,000. Bid security 

must be either a bond provided by a security company authorized to do 

business In thfs state, a oertlfled check. or a cashier's check. This does 

not prevent the requirement of bid securities on construction contracts 

under $100,000 when the circumstances warrant. 

2. Bid security wlU be In an amount equal to at least five (5) percent of the 

amount of the bfd. 

3. When the Invitation for bids requires security. noncompllance requires 

that the bid be rejected. 

4. After the bids are opened, they wlll be Irrevocable for the period 

specified In the Invitation for bids. except as provided In competitive 

sealed bidding. If a bidder fs permitted to withdraw its bid before award, 

no action wlll be taken against the bidder or the bid security. 

B. Contract Perfonnance and Payment Bonds. 

1. When a construction contract fs awarded, the following bonds or security 

will be delivered to the Commission and will become binding on the 

parties upon execution of the contract: 

a. A performance bond satisfactory to the Commission, executed by a 

surety company authorized to do business In this state In an amount 

equal to 100 percent of the price specified In the contract: and 

b. A payment bond satisfactory to the Commission. executed by a 

surety company authorized to do business In this state and by the 

U.S. Treasury Department, for the protection of all persons supplylng 

labor and material to the contractor or Its subcontractors for the 

performance of the work provided for In the contract. The bond wlll 

be in an amount equal to 100 percent of the price specified In the 

contract. 
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/-·, 2. Every person who has fumfshed labor or material to the contractor or It• 

eubcontractor1 for the work provided in the contract, for whloh a payment 

bond la furnished under this section and who has not been paid In fuU 

therefore before the expiration of a period of 90 days after the day on 

which the last of the labor waa done or performed by such person or 

material was furnished or supplied by such person for which such olalm 

Is made, will have the right to sue on the payment bond for the amount, 

or the balance thereof, unpaid at the time of Institution of such suit and 

to prosecute said action for the sum or sums Jusdy due such person: 

provided, however, that any person having a direct contractual 

relatlonshlp with a subcontractor of the contractor, but no contractor 

furnishing said payment bond, wlll have a right of action upon the 

payment bond upon giving written notice to the contractor within 90 days 

from the date on whloh such person did or performed the last of the 

labor or furnished or supplied the last of the material upon which such 
_ ...... •, 

clalm Is made, stating with substantial accuracy the amount claimed and 

the name of the party to whom the material was fumlshed or supplied or 

for whom the labor was done or performed. Such notice wm be 

personally served or served by maHlng the same by registered or 

certffled maH, postage prepaid, In an envelope addressed to the 

contractor at any place the contractor maintains an office or conducts Its 

business. 

3. Every suit Instituted upon a payment bond wm be brought In a North 

Dakota court. but no suit will be commenced after the expiration of one 

year after the day on which the last of the labor was performed or 

material was supplied by the person bringing suit. The obllgee named In 

the bond need not be joined as a party In any such suit. 

c. Bond Forms and Coples 

1. The Commission wlU supply the form of the bonds required. 

2. Any person may request and obtain from the Commission a certified 

copy of a bond upon payment of the cost of reproduction of the bond \ 
' ·,_,/ 

1-29 

., ; ,,, '., 1f, 1·•,, ,,, 

·--· · rde cttll ed t Modtrn rnforNtfon sv,t ... for •lcrofll•1no Ind 
fht •fcrotr.-tc ,_,.. on tht• fH• •re tctur•t• r~tton1 of rtco .":~ ... ~ of tht AMertcan Nattonail atandlrdt lntt1tut• 
were fltMltHh t"- .-..ul1r courae of bUlfnttt, Tht .!3!1.Jttogr1Ph!~~~:-~:~1blt thn thlt Motfct, ft ft due to tht qutlfty of th• 
(AMII) for 1rct.tvtt MfcrofflM, NOfJCE1 If tht ftl- ••• lllol!JTV -t btlOI fUNd, :u ~\)~ \cl~{);, 

4 ~ JOQ¢, Dttt 
0per1tor'• i)nltur• . 

' 

I 
I 

I 

I 
i 
:~ 
,, ,, 

\ 

' ., 
.,; 

J 

.J 
~ 



r. 

r 

, I 

i 

/ \ 
\._) 

I. 

VI. 

and postage, If any. A certified copy of a bond wtll be prtma facle 

evidence of the contents, execution and delivery of the ortglnal. 

CONTRACT PRICING 
The cost plus, a percentage of cost and percentage of construction coat method 

of contracting, wUI not be used, The procurement officer or the procurement 

officer's deslgnee wtll perform some fonn of cost or prtoe analyala rn connection 

with every procurement action lnofudlng contract modlfloations. Costs or prices 

based on estimated costs for contracts under grants wut be allowed only to the 

extent that costs Incurred or coat estimates Included rn negotiated prtcea are 

consistent with federal cost prtnolplea. 

VII. PROCUREMENT RECORDS 
The procurement officer or the procurement officers deslgnee will maintain 

records sufficient to detail the significant history of a proct.:7ement. These 

records will Include Information on: rationale for the method of procurement, 

seleotlon of contract type, contractor selection or rejection, and basis for the cost 

or price. 
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VIII. APPENDIX 
A. Evaluation Criteria for Request for Proposala/Competltive Negotlatfona 

a. Sample Scoring System for Competitive Negotiation Type Contracts 

C. Procedures for Competitive Negotiation Type Contracts 

D, Sample Contract Negotiation Minutes 

E. Procedures for Sole Source Procurement 

F.. Checkllat for Work Statement (Specfflo Provisions) Contracts and Requeete 
for Proposals 
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APPENDIX A 

Evaluation Criteria for Request for Proposals/Competitive Negotiations 
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EXAMPLE EXAMPLE EXAMPLE EXAMPLE EXAMPLE 

PUBLIC SERVICE COMMISSION 

EVALUATION CRITERIA 

FOR 

REQUEST FOR PROP08AL8/COMPETI11VE NEGOTIATIONS 

CASE NO. PU-314-12•10IO 
Th~ following point system wiH be used In evaluaUng the propoeala submitted, The lndMduat 
c.riterton and point ,yatem was estabHahed In the Written request for propoaal1. Each rater wlU 
use thla fonn to score each proposal received and accepted. The total points of all raters wtH 
be added together and divided by the number of raters to establlsh the final score. All rating 
sheets will be kept as a part of the contract file. 

Quality of written proposal .. o to 5 
Comments, If any? 
________ ,Points awarded 

Capablttty Including personnel quallflcatlons, speclallzed experience, training, education, and 
performance record - 0 to 20 
Comments, If any? 

Points awarded 

Understanding of the project - o to 20 
Comments, If any? 

Points awarded 
Proposed work approach - 0 to 1 o 
Comments, If any? 

Points awarded 

Price 
A. Lowest bid to 120% 45 

a. 121 % to 130% = 44 

c. 131 % to 140% = 42 

D. 141 % to 150% = 38 

E. 151 % to 160% = 32 

F. 161 % to 170% 24 

G. 171% to 180% 14 

H. 181 % to 190% 2 

I. 191 % and over 0 

Points awarded 
TOTAL POINTS AWARDED 
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Sample Scoring System for Competitive Negotiation Type Contracts 
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A. 
a. 
c. 
D. 
E. 
F. 

o. 
H. 
,. 

SAMPLE 

SCORING SYSTEM 

FOR COMPETITIVE NEGOTIATION TYPE CONTRACTS 

Lowest bid to 120% = 45 $12,000 TO $14,400 

121 % to 130% • 44 $14,401 TO $15,800 

131 % to 140% = 42 $15,601 TO $16,800 

141% to 150% = 38 $16,801 TO $18,000 

151 % to 160% 32 $18,001 TO $19,200 

181 % to 170% 24 $19,201 TO $20,400 

171% TO 180% = 14 $20,401 TO $21,600 

181 o/o TO 190% = 2 $21,601 TO $22,800 

191 % & OVER= 0 

This scoring sheet can be altered In terms of percentages and /or dollar amounts as 
long as ft fs done prior to sending out the Invitation for proposals to a reasonable 
number of qualified applicants. All qualified responders to the request for proposal shall 
be rated using the same scoring criterion. 
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Procedure• for competitive Contract Negotiation• 
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PUBLIC SERVICE COMMISSION 

PROCEDURES FOR 

COMPETITIVE CONTRACT NEGOTIATIONS 

Effective date: April 24, 2001 

"Competitive Negotiation" Is a procurement process In which an agency selects a 
reasonable number of qualified Contractors to submit proposal(s) for deUverable goods 
or services. 

The foUowlng steps h,e to be followed when utilizing this method of procurement: 

1. Secure written approval from the Commission or the designated official 

for this method of procurement. 

2. Develop a clear and accurate description of work to be performed. 

3. Prepare a formal Invitation to firms for their submission of a proposal. 

The Invitation should f nclude the following; 

a. Project title 

b. Scope of work 

c. Description of professional services required 

d. Submittal of a flat rate or line item price quote 

e. Resume of personnel providing ttIe services 

f. Documentation of related work experiences 

g. Scheduled performance period 

h. Ratf ng system used in evaluating proposals 

I. Provide at least three client references 

J. Commission authority to reject any and all proposals 

k. Conflict of Interest disclaimer 

4. The appropriate PSC Division shall establish a selection committee to 

review and rate the propo8als utilizing the rating criteria Identified In the 

solicitation notice. 

5. The Commission approved policy shall be followed In the selection and 

award of the con tr act. 
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APPENDIX D 

Sample Contract Negotiation Minutes 
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SAMPLESAMPLESAMPLESAMPLESAMPLESAMPLE 
PUBLIC SERVICE COMMISSIOM 

CONTRACT NEGOTIATION MINUTES 

October 2, 2001 

Time: 3:40 p.m. 

Case:PU 314-92-1060 U.S.West. 

Members Present: John Kapsner, BIii Blnek, Pat Fahn, and lllona Jeffcoat Sacco 

The meeting began by discussing the time frame of this Contract. The consensus was that the 
contract would begin on October 5, 1992 subject to the approval of the Commission. Because 
of the magnitude of the case It would be very difficult to estimate when the case would be 
concluded. The estimated length would be up to one year subject to negotiation for an 
extension If the case cannot be settled within that time frame. 

The estimated cost of the wnrk was then discussed. It was agreed that Mr.Kapsner would 
charge a flat rate of $90.00 hr. which Includes all clerical fees of his flrm. It was agreed that Mr. 
Kapsner would charge 50% of the $90.00 per hour for all tlrne expended before 8:00 a.m. and 
after 5:00 p.m. for hours worked on the case whlla engaged In travel. It was also agreed that 
this would be a cost reimbursable contract and that all expenses charged would be backed up 
by records available to the Commission for audit. 

The estimated budget llne Items for expenses are as follows: 

1. $90.00 per hour times 350 hours for personnel costs $31,500. 

2. Documented reimbursable expense.i. at the estimated costs of: 

a. Travel. $2,500. 

b. Hotef/Motel. 400. 

a. Meals. 250. 

d. Postage. 50. 

e. Print/Reproduction 200. 

f. Supplies. -0-

g. Telephone. 150. 

h. Other. 1,8,;>0. 

•established at state rates based on up to four out of state trips . 
.. Based on court reporter, transcripts. and other related costs for 5 depositions at 3 hours each. 

By signature, both parties agree that this Is a true and accurate representation of the 
negotiation meeting. 

For the PSC _________ _ 

\_~ For the Contractor ________ _ 
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APPENDIXE 

Procedures for Sole Source Procurement 
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PUBLIC SERVICE COMMISSION 

PROCEDURF.S FOR 

SOLE SOURCE PROCUREMENT 

A sound procurement system should provide for full and open competition that Is both 
fair and equitable to all potentlal bidders. 

However, there are times when circumstances are such that the desired action cannot 
be accomplished through the lengthy process of solicitation of bids. Under those 
unique conditions sole~source contracting may be warranted. 

Sole source procurement (noncompetitive negotiation) Is a method of sollcltatfon of a 
proposal from only one source. When this method of procurement Is proposed, written 
justification must be presented to the Commission or the person designated by the 
Commission for approval. 

The following reasons may be juotlflcatlon for sole .. source procurement: 

1. The proposed Item or service Is available only from a single source. 

2. The person or organization has the unique product or the special skills, 

knowledge, abllltles to provide the required services (at the exclusion of 

others) and Is considered the preeminent deliverer of that product or 

service at the time of selection. 

3. Emergency· or severe time constraints preclude Issuing a formal Request 

for Proposal. 

4. The service Is available within the existing structure of state or local 

government. 

The following steps should be followed to secure a sole-source contract. 

1. Draft a written justification for sole-source procurement and present It to 

the Commission or the designated authority for approval. 

2. If approved, contact the proposed provider and proceed to negotiate the 

contract. Minutes of the negotiation session shall be taken and the 

prepared minutes sent to the other party for concurrence. 

3. Prepare the contract and present It to the Commission for action. If 

approved. execute the contract. 
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APPENDIXF 

·., __ • Checklist for Work Statement (Specific Provisions) Contracts and the Requests 
for Proposals 
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CHECKLIST FOR 

WORK STATEMENT (SPECIFIC PROVISIONS) 

CONTRACTS AND REQUESTS FOR PROPOSALS 

The following oheokUst Is designed to aid In the devetopment of a good statement of 
work for the request for proposal or the speclflo provisions In any contract. This Is the 
most Important and vltal part of a Request for Proposal or a Contract. 

1. Does the work statement contain only essential requirements? 

2. Are th(;) specific goods or services to be delivered stated In clear 

unambiguous terms? 

3. Are directions readily dlstlngulshable from general Information? 

4. If there are any !Imitations or constraints on the contractort are they 

Identified In the statement? 

5. What standards wlll be used to measure performance? Are they 

objective? 

6. Are tlme .. frames for deliverables Identified? Are amounts identified? 

7. Are reporting requirements (technical and progress/compliance) clear? 

Have tlmlngt content, and level of detail been specified? 

8. Is payment to be periodic or based upon final completion? If periodic 

payments, at what point (time, percent of completion, phases of 

completion, weighted based on Importance or level of difficulty, amount 

of product delivered)? 

9. Does the statement clearly Indicate that the administrator (owner) will 

make the determination of what Is acceptable quality of the goods or 

services? 
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Testimony 
Engrossed HB 1180 

Presented by: Linda Belislet Director 

Before: 

Date: 

0MB, Central Services Division 

Government and Vetert.'1s Atf.,:, · t():nmittee 
Karen Krebsbach, Chair 

Maroh 6, 2003 

Chairman Krebsbach and members of the committee, my name is Linda Belisle. I'm the 
director of Cet1tral Services Division of the Office of Management and Budget. 

Background: The Office of the State Auditor conducted a performance audit of contracts for 
services early ln 2000. Some of the 1·ecommendations in the report that was issued in March 
of 2000 were that 0MB develop policies related to the procurement of services and ensure 
that state agencies receive proper training. The Auditor's Office also recommended that 
0MB introduce legislation to allow 0MB to establish these policies. A bill was introduced 
during the 2001 Legislative Session. Section 2 of the bill removed the exemption for 
agencies in the procurement of services. 

Agencies vehemently opposed that section of the bill. As a result, the bill was amended to 
add a legislative intent. It reads as follows: 

0 lt is the intent of the fifty .. seventh legislative assembly that the office of ntanagement 
and budget in consultation with the attorney general develop standards and guidelines 
for the procurement of contracts for services and if appropriate, submit proposed 
legislation to the fifty .. eighth legislative assembly regarding those standards and 
guidelines, State agencies are encouraged to follow the standards and guidelines as set 
forth by the office of management and budget and develop agency guidelines for 
procurement of contracts for s~rvice." 

The State Procurement Office surveyed all state agencies and institutions and asked them to 
provide a copy of their existing guidelines for the procurement of services and also asked 
them to identify one contact person to work with the Procurement Office in developing the 
standards and guidelines. The State Procurement Office then contracted with the National 
Association of State Procurement Officials (NASPO) States Helping States Program to 
r~view existing agency guidelines and help devP.lop a manual of standards and guidelines for 
the procu.rement of services based on best practices in pubJic procurement. 

The State Procurement Office met with agencies in October to discuss the development of 
these guidelines. Agencies were provided a copy of the draft guidelines. We met with the 
agencies again in November to discuss the guidelines as they had been written at that point. 
Concerns expressed at this meeting wure addressed and incorporated into the manual. The 

the •foroor1s,Mc 1...,.. on tht1 f fl111 are accurate reprocbtton1 of records dlltvered to Modtrn lnforNtfon 8Ytt .. for •fcrof flMfn, and 
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,,,-- revised manual was reviewed by our legal counsel and sent to the agencies on January 3, 

~ 
/ 2003, 

' The guidelines reflect best practice and are designed to serve as a desktop reference for all 
persons involved with the procurement of services. They were not intended to restrict the 
effectiveness of the individuals involved in procurement but to provide for legal, effective, 
consistent, and complete consideration of the procurement process while ensuring fair and 
profossionat treatment of vendors desiring to do business with the State. 

Now I would like to talk about HB 1 t 80, Although I've listed every change in my prepared 
testimony, I will only address the major ones in each section. 

HD 1180 

Section l 
• Updates the tenninology from supplies and equipment to commodities and services, 

These tenns are more descriptive of how business is conducted today. This is done 
th1 oughout the bill. 

• Adds definitions for commoditiesi procurement officer, professional services, 

I purchasing agency, and services, 
l 

Section 2 l 
• Continues the exe~ption for professional services but requires agencies to report I 

/,,--.., each professional contract they enter into to 0MB, describing the nature of the / 

service procured, the process used, whether or not a competitive bidding or proposal 
process was used; and an explanatio11 as to why neither process was used within 30 
days of securing the professional service. 

0 This section of the bill was amended by the House. The original version 
continued the exemption for professional services as does this biJI, but it 
required agencies to follow the standards and guidelines established by 
OMB-the standards and guidelines that were distributed January 3, 2003. 
This hill continues the exemption but requires agencies to report their 
contracts for professional services to 0MB. Our concerns with the House 
amendment are that (1) there is no minimum an1ount as to what needs to be 
reported. Reporting every service contract regardless of the amount may 
create an administrative burden for all agencies, (2) There is no directive as 
to what 0MB is to do with the infonnation. (3) We are concerned that if 
aget,cies don't report a professional service contract within 30 days, they are 
in violation of law, We would suggest that a reporting time period be 
specified such as monthly or quarterly, 

• Updates tenninology from items to commodities . 

• Changes the word procurement card to purchasing card to be consistent with 
tenninology in this section. 

• Moves language from 54-44.4-06 to this section so it is more appropriately placed, 
(from Page 6, lines 6 through 10.) 
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Section 3 
• Requires contract awards be made through a competitive bidding process to the 

lowest responsible bidder. 
• Allows for a competitive proposal process. 
• Allows the procurement officer of an agency to reject bids or negotiate for a lower 

price with a successful bidder. 
• Allows for competitive sealed bids to become subject to open records laws upon 

opening. 
• Extends allowances for when competition may be waived or limited and when 

negotiations may be used to services, not just commodities. 
• Rewrites #d, Line 12 on Page S for clttrificatlon. 
• Updates goods to commodities or services. 

Section 4 
• Updates item to commodity or service. 
• Removes language regarding delegation of authority to more appropriate section, (to 

Page 3, lines 28 through 31.) 
• Updates supplies and equipment to commodities or services, 
• Allows for a multistep sealed bidding process. 

Section 5 
• Allows for a competitive sealed proposal process. 
• Exempts proposals from the open records laws until an award is made. 

Section 6 
• Adds a S\~ction regarding small purchases. 

Settion 7 
• Establishes a protest and appeal process, 

Section 8 
• R~quires 0MB to establish and maintain a current list of persons who desire to do 

business with the State. 
• Requires 0MB and agencies to use that list when issuing solicitations over the 

amount established for small purchases or when otherwise waived. 
• Removes unnecessary language and clarifies existing language regarding the vendor 

application. 
• Allows for the use of electronic signature on the vendor application. 
• Adds language which allows agencies to accept bids from vendors who are not on 

the approved vendor list if the agency determines it is in the- best interest of the state 
to do so but requires that the successful bidder become approved within a specified 
period of time, It also allows the agency to waive the approval requirement if it is 
determined that registration with the Secretary of State and the appointment of an 
agent for service of process in this state are not required. 

• In the eve1nt of a t.ie, the approved vendor must be given preference. 

Tht ■fcrotl"aplfC ,_.. on thtl ftllll ll"t ICCUl'ttl reprocb=tfonl, of recorda dtlfWrt~~ofrnthl:f=f~e~ :::,t;:l f:;:J:~•:~rrt:: 
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~. Members of the committee. Jt is not OMB's intention to attempt to micromanage agencies by 
doing all of their buying, including contracting for their services. With a staff of S in the 
State Procurement Offlcet that just would not be possible to do. However, it is our intention 
to continue the development of the guidelines that provide for legal, effective, consistent, 
and complete consideration of the procurement process that reflect best and current practice 
in the profession of public procurement, develop and implement a comprehensive training 
program, und then delegate back to the agencies the procurement of commodities and 
services. These changes will allow state agencies and institutions to purchase more goods 
and services directly, thereby reducing the time required to obtain needed goods and 
services and reducing the administrative costs of purchasing. The State Procurement Office 
can then focus on providing value-added services to all agencies in the areas of trainu.~, 
consulting, and establishing multi-agency term contracts. 

An effective central procurement program reduces the cost of government by eliminating 
inconsistent practices and procedures that confuse vendors and discourage them from 
competing. It inspires public confidence in government because it places someone in charge 
of the management of the system through which the State spends a significant amount of its 
budget. It promotes honesty and integrity throughout governmental operations by providing, 
among other things, support for the procurement officials in agencies with delegated 
authority. It is, indeed, a function that the State cannot afford to undervalue or compromise. 

At this time, I would like to submit amendments to the Engrossed HB 1180, They are listed 
r--, on the attachment to my testimony. After working with the House on their amendments, we 
' ) discovered there is still some cleanup that needs to be done in this hilt. The Attorney 

General's office and the Secretary of State's Office concur with these changes. 

This concludes my testimony. I would be happy to answer any questions you may have. 
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PROPOSED AMENDMENTS TC> ENGROSSED HOUSE BILL NO. 1180 

Page 3, after line 2'/, inse11: 

~ All£ontracts and all other instruments executed by the industrJat commission 

pursuant to chapter 54-! 7,S" 

Renumber accordingly. 
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CHAPTER 84-44. 7 
ARCHITECT, ENGINEER, AND LAND SURVEYING SERVICES 

54-44.7-01, Definition. "Architect. engineer, construction management. and land 
surveying servlces 11 are those professlonal services assoolated with the practice of arohlteotu1·a, 
profetslonal engineering, professional land surveying, landscape architecture, Interior design 
pertaining to construction, and construction management as defined by the laws of this state, as 
well as lnoldantal servtoefi, that members of these professions and those In their employ may 
logically or Justlflably perform, Including studies, Investigations, surveys, evaluations. 
conauttatlons, planning, programming, conceptual designs, plans and speolflcatlons, cost 
estimates, Inspections, construotlon management, shop drawing reviews, sample 
recommendations, preparation of operating and malnte11ance manuals, and other related 
s&rvlces, e><cept for professional aervlces related to prefabricated steel for bridge purposes, 

54-14,7-02, AppUcablllty • Polley, Architect, engineer, construotlon management, and 
land surveying se{Vlces must be procured as provided In this chapter, It Is the policy of this state 
that all North Dakota state agencies shall negotiate contracts for services on the basis of 
demonstrated competence and quallfloatlon for the parttcutar type of services required. 

s.M-i,7-03. Procurement procedure,. 

1. Each using agency oh~111 establish Its own architect, engineer, construction 
management, and land surveying services selection committee hereinafter referred 
to as the agenoy selection committee, which must be composed of those lndlvlduals 
whom the agency head determines to be quallfled to make an informed decision as 
to the most competent and quallfted flrm for the proposed project. The head of the 
using agency or that person•s qualified, recponslble deslgnee shall sit as a member 
of the agency selection committee for the purpose of coordinating and accounting for 
the oommlttee's work 

2, The agency selection commlttEle Is responslble for all of the following: 

a. Developing a deacrlptJon of the proposed project. 

b. Enumerating all required professional services for that project. 

o. Preparing a fonnal Invitation to firms for submission of Information. The 
Invitation must Include, but not be limited to, the project title, the general scope 
of work, a description of alt professional services required for that project, and 
the submission deadline. Tha Invitation or notice thereof must be published. 
Upon written request, the agency shall also mall copies of the Invitation to any 
Interested party. The manner In which this must be published, the content of 
the publication, and the frequency of the publication, must be established by 
regulation of the agency selection committee. 

3, The date for submission of lnfonnatlon from Interested persons or firms In response 
to an Invitation must be not less than twenty-one days after publication of the 
Invitation, lnter~sted architect, engli,eer, and land surveying persons or firms must 
be required to respond to the Invitation with the submission of the Information 
required In general services administration forms SF 264 and SF 255, 
architect-engineer related services questionnaire for specific project, or such slmllar 
lnfonnatlon as th~ agency selection committee may prescribe by rule. 

4. Following receipt of Information from all lnleresttid persons and firms. the agency 
selection committee shalt hold Interviews with at least three pstsons or firms who 
have responded to the committee's advertlsemont and who are deemed most 
qualified on the basis of Information available prior to the Interviews, If less than 
three persons or firms have responded to the advertisement, the commltte~ shall 
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readvertJse or hold Interviews with those who did respand, The agency seleotlon 
commlttee1s determination as to which will be Interviewed must be In writing and 

,,..-..,_, must be bused upon Its review and evaluation of all submitted materials, The written 
'\ repart of the committee must &peolfloally 11st the names of all persons and firms that 

resi,onded to the advertisement and enumerate the reasons of the committee for 
selecting those to be Interviewed. This written report must be avallable to the public 
upan written request •. The purpose of the Interviews must be to provide such further 
lnfonnatlon as may be required by the agenoy aeleotlon committee to fully acquaint 
Itself with the relative quallftoatlons of the several Interested persona or firms. 

5, Tha agency selection committee shall evaluate each of the persons or firms 
Interviewed on the basis of the following orlterla: 

a. Past performance. 

b. The ablllty of professional personnel. 

C, WIiiingness to meet time and budget requirements. 

d, Location. 

e. Recent, current1 and projected workloads of the persons or firms. 

,. Related experience on slmllar projects. 

g. Recent and current work for th$ agency. 

Bas8d upon those evaluations, the agency selection committee shall select the three 
which, In Its Judgment, are most qualified, ranking the three In priority order. The 
agency selection 90mmlttee's report ranking the Interviewed persons or firms must 
be In writing and must Include data substantiating Its determinations. This data must 
be avallable to the public upon written request. 

6. The agency selectlon committee shall submit Its written repart ranking the 
Interviewed persons or firms to the govemlng body of the l\Slng agency for Its 
evaluatlon and approval. When It Is determined that the ranking report Is final by the 
agency, written notification of the selectlon and order o{ preference must be 
Immediately sent to all of those that responded to the ager,~y selection committee's 
Invitation to submit Information. 

7. The governing body of the using agency or Its deslgne(') shall negotiate a contract for 
services with the most quallfled person or firm, at a compensation which Is fair and 
reasonable to the state, after notice of selectlon and ranking. Should the governing 
body of the using agency or Its deslgnee be unable to negotlate a satisfactory 
contract with this person or firm, negotiations must be formally terminated. 
Negotiations must commence In the same manner with the second and then the 
third most quallfied untll a satisfactory contract has been negotlatAd. If no 
agreement Is reached, three uddltlonal persons or firms In order of their competence 
and quallfloatlons must be selected after consultation with the agency selection 
comm1lttee, and negotiations must be continued In the same manner until agreement 
Is reached. 

54-44.7-04. Exception. 

1. All state agencies securing architect, engineer, construction management, or land 
surveyl1llg services for projects for which the fees are estimated not to exceed ten 
thousand dollars may employ the architects, engineers. construction managers, and 
land surveyors by dlr&ot negotiation and selection, taking Into account all of the 
followln1,: 
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2. 

a. The nature of the project, 

b, The proximity of the architect, engineer, construction management, or land 
surveying services to the project. 

o, The oapablllty ot the architect, engineer, construction manager, or land 
surveyor to produce the required services within a reasonable time. 

d, Past performance. 

e, •Ability to meet project budget requirements. 

This procedure shall still follow state policy set forth above. 

Fees paid pursuant to this section during the twelve-month period lmmedlately 
preceding negotiation of the contract by any single state agency for professional 
servloes perlormed by any one architectural, engineering, or land surveying person 
or firm may not exceed twenty thousand dollars. All persons or firms seeking to 
render profesalonal services pursuant to this seotlon ehall furnish the state agency 
with whloh the firm Is negotiating a 11st of professional services, lncfudlng the fees 
paid, performed for the state agency during the twelve months Immediately 
preceding the contraci belMg negotiated. 

~.7-05. SpllttJng projects or services contracts prohibited. No using agenoy 
may separate service contracts or spilt or break projects for the purpose of circumventing the 
provfslons of this chapter, 
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Teetlmony on Engroued Houn BIii #1180 

~ Good morning Madam Chalr and members of the committee. My name ~s Steve 

Cochrane and I serve as Executive Director of the Retirement and Investment Off Ice 

(RIO). RIO Is charged with the admlnJstratlon of the Teachers' Fund for Retirement 

(TFFR) and the State Investment Board (SIB). I am here today to testify not In 

opposition to the bUlt but to request that the bill be amended to remove Its effects on our 

flduolartly grounded service procurement procedures. We are requesting this 

exemption for two reasons: 

1. Because of the fiduciary responslblllty of the TFFR and SIB Boards. 

2. The statutory provisions relating to the Teachers' Fund for Retirement and the 

State Investment Board. 

As you know, the Retfremant and Investment Office enters Into contracts with many 

-~ Investment managers. investment consultants and actuaries. We have approximately 
\ 

30 such relationships In effect today. In our many years of experience, we have found 

the critical aspects for considering such entitles for retention to be diverse and unique to 

each situation. Demonstratttd skills, areas of expertise~ personnel, relevant Investment 

strategies, compatlbllity to the Jnvestment program and other Important service 

relationship factors vary considerably from firm to firm. While fees are certainly 

considered before contracts are signed, they often have a low correlation to the 

selectio, 1 of the service professional based on the most Important considerations. 

Authority to select and retain ~ervloes Is granted to our boards by state law. Whlle 

recognizing the fiduciary responslbHitles of the boards In discharging their duties, the 

law does not prescribe a detailed procedure for executing these fiduciary duties. 

Through collective wisdom, experience and astute advice, the boards have responded 
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to eaoh hiring situation over the years as appropriate to the sttuatlon. Ftexlblllty has 

been a key to the boards' success In efficiently executing their duties, understanding the 

key criteria for each seleotlon process. 

The ftduolary responslblllttes of TFFR and the SIB are entrusted to the Boards of 

Directors who are the trustees under state statutes. As trustees, their sole responslblllty 

Is the programs that they administer. Therefore, In order to fulfill their responsibilttles 

they must be assured that they have a level of Independence sufficient to pennlt them to 

perfonn these duties and to do so effeotlvely and efflolently. As trustees they are 

somewhat different from other state agencies in that they are subject to an extensive 

and stringent set of fiduciary obligations to the program participants and benefiofarfes, 

These obligations both require and Justify the need for independence. 

,,..--..\ . 
Further. the independence Is required because It pennits the trustees to perform their 

duties In the face of pressures from others who may not be subject to such obligations. 

In the absence of Independence, trustees must be forced to decide between fulfllllng 

their fiduciary obligations to partfclpants and beneficiaries and / or complying with the 

direction of others that may be responding to a wider ranging set of Interests. In this 

~iense. the Independence re .utred by the trustees is an Integral part of the fiduciary 

c>bllgatlons that govem the operations of the Boards. 

Any Interference with the Boards' procurement of goods and services Interferes with 

both the Independence the Boards need to fill their f lduolary responslbllltles and the 

strict acoountabllfty in personaJ llablllty Board members have for a breach of fiduciary 

! duty. __ j 
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By requiring the Boards' contracts to comply with regulations designed for all state 

agencies we believe that 0MB could In effect exercise control over the Boards' choice 

of servlue providers. This type of Interference Impairs the ultimate accountability of the 

trustees for selecting service providers, making It unclear whether they may be held 

responsible for the consequences of an Imprudent selection of a service provider. 

Therefore, we feel that from a fiduciary standpoint it remains Important that the Boards 

are not subject to this provision. 

In summary we belleve that exempting the TFFR and SIB programs as administered by 

RIO from HB 1180 fs Justified In order to maintain the Boards' fiduciary responsibility for 

their programs ~nd accountability to their members and program ollents. Further, we 

believe ft is consistent wtth the intent of pnor legislatures In establishing the Boards as 

' the fiduciary. Flnatly, we believe it is Justified since the legislature has already 

established for TFFR and the SIB specific statutory requirements that grant authority In 

contracting. 

We would respectfully request that an exemption be granted to the Retirement and 

Investment Office or that t~ .. 1 procurement of Investment management services, 

Investment oonsuttfng services and actuarial services, be specifically exempted in this 

legislation. 

Thank you. 
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Data Center 
Tettimony ot J.,on Dockt•r 

General Manacer, TtebLlnk, lnc. 
Ota 88 U80 

March 6, 2003 

Mad.m Chair and inetnbers of the S1not. Gowmm•nt IIIUl Jl.t.ran.,. ~fftlln co,,,.,IJtu: 

My name is Jason Dookter and I am the Otneral Ma.rtaaer of Tech Link. Inc .• and servo as 

the Director for Region Vl, for the Infonnatiort Ttchnology Council of North Dakota. It is a 

pleasure to provide testimony to encourage more discussion and thought to HB 1180. 

TechLink, Inc.• a data. centtt incorporated it\ 1997, is a professional data entry and wtb 

services providtr located in Ashley, North Dakota. We currently ernpJoy 22 people at a $mall 

busin•s irt this stat~ private sector. TcchLink has and continueo to aggressively pursue 

commercial att<l govemmv11t opportunities, both state and federa1. 

Unfortunately► as a service, provider in the State of Nortl-1 Dakota we have realim little, 

if any opportunity to bid on contracts within our state. Since re&istcring with State Procuremtttt, 

in August of 2001, we have not reeeived one bid opportunity, other man an occasion wh~ we 

pursued the fl8ett0)' and an opportunity happened to be availa~le to bid on at the time o{inquity. 

• Q: Why has TechLin.k, a register"1 company with this state•s procurement otlfoe, not 

been afforded more opportunity to bid on service related contracts? 

• A! 1) I would suaaest that it is due to the f&Gt that agencies are not rtquired to solicit bid 

~uests to a ctntral posting system on service related projeots, and 2) bidder lists and 

bidding rtquirements are not regulated to encourage more participation or ~petition 

trotn the private sector. 
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I GS1c this c:ommittee to consider why sfflli~ providers in thi$ state should receive 

diffctnt treatment than. commodity providers. The principle of the rnatter dirfflly equates to a 

present system that does not offer '-fafr and equal opportunity!• Th.e lack of aaency procad\.U'ell 

ind requirements, within the service sector tteeds of the government. wi11 forever cqaw little or 

no competition; and likely very slim privat~ sector opportunity. 

If members of this committee were in the private sector, providing a professional service 

you wish to sell to .the state govern.meat, is it tair that you he.ve to 'cold oalt • 90 $t&te agencies 

in,to,,d of accessing a central posting system or receiving solicitations because you ato listed on 

a bidden list offering core competettcies in an area of need. If the state dots not bring some 

legitimlte processes to service related opportunitits one can expect that the agonclca will 

continue ifi an °as is" mode attd rei\ase to change. There needs to be some authority that 

mandates agencies to use a bidders list and central posting site for appropriate servict ttlated 

opportunities. 

'The professional service providers in the private sector deserve an opportunity to grow 

there business by bidding and participating in our statt government procurement erena. I ask 

you to con$ider that companies like TechLink offer professional servi* i.t, skills. knowledge 

and advice that could be utilized by our state government. Why are we not afforded a fau and 
' 

equal opportunity to participate in service r~ntract opportunities for the State of Notth Dakota? 

Would anyone on this committee wish to suggest that there has not betn any projects in the last 

year and a half that TecllLink could not havo bid on in thfJ atM of data ontry, web design or other 

service need$ of the state? 

I believe that professional service providers in the private sector have not been 

encouraged to participate in $tale government proeutttnent opportunities due to the ounent lack 
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of direction and authority related to service proeurement. Until the proces$ edit$ attd some 

direction and authority are in place 1 don't expeet we wUl • this trend oh~&e attd that is 

unfortunate. It is 2003 tnd time to secure better procurem•t prot,eet details ,o aa-.i'"e, will 

encouragfJ more profwiottal service provider participation and COJnp«ition. 

I 

I appreciate the opportunity to provide this ttStimoi1y and wish I could have been present 

to deliver this myself. Please consider the viewpoint of prolesaional service providers in this 

state who wish to reapectftllly participate in state government procurement as a means of 

.,otential new business without tracking 90 different contract~ng offices. 

Docldl,, T~stiM011.v m Supp,rl tJ/CntlaJ Po,tb,1, Bu/Mr List, & A.,~11q R119uln111t11tl 
to ••paent new coatraethla method.a for areater private sector partidp•tiod bl 
Prores,loaal ~rvtc,i Procurement Opportuohiet with tbe State of N otth Dakota. 

1~t?~ 
Jason Dockter 
General Manager 
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600 E Boulevard Ave .• Dept. 602 
Bismarck, ND 58505-0020 

Testimony of Judy Carlson, 
Project Safe Send Coordinator 

Bouse BUI 1180 
Senate Government and Veterans Affaln Committee 

March 6, 2003 

Chainnan Krebsbach, Committee members, rm Judy Carlson, I coordinate several 
programs in the department of agriculture, 

wt session, a similar bill was introduced. Many state agencies testified "neutral" on 
legislation putting the procurement of services under 0MB but testified that guidelines 
would be a good idea. We are opposed to the legislation now before you for many 
reasons. 

Contracting by our agency is done by persons responsible for the outcome of the services, 
with legal council and recommendations by an assistant attorney general. 

This bill creates considerable more work for all agencies and 0MB. We believe that the 
fiscal note does not accurately reflect the additional costs that our agency and other 
agencies will incur if this is enacted. It could also create more work for small businesses. 

The language is confusing. Currently, I administer several contracts dealing with ntanual 
electronic soil digitizing; an advertising agency that creates print and radio ads, then 
places the advertisement; and hazardous waste contractors that accept waste as the 
generator, identify the waste, pack for shipping per EPA requirements and incinerate the 
waste at out of state facilities. Rtading the definitions, I am. assuming that all of these 
services would be "professional services0 not "services0

• It appears that professional 
services are exempt from most of the requirements in this bill. Yet, in section 2, we 
would be required to file a report to 0MB and in section 7, 0MB has jurisdiction over 
professional service awards. 

We support the section including sealed bids for services as closed records until the date 
and time the bids are opened. However, does this include bids for professional services? 

If there are abuses of the current system, the auditor's office or 0MB should deal with the 
specific oases in lieu of creating a confusing, non .. funded mandate. Thank you. 
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HB 1180 

Presented by: lllona A. Jeffcoat-Sacc.~ 
Director. Public Utllltles Division 
Public Service Commission 

Before: 

Date: 

Senate Government and Veterans Affairs Committee 
Honorable Karen K. Krebsbach, Chair 

6 March 2003 

TESTIMONY 

Madam Chair and committee members, I am lllona Jeffcoat .. sacco, 

director of the Public Service Commission's Public Utilities Division. The 

Public Utilities Division administers the Commission's jurf sdiction over 

telephone, gas and electric public utilities in North Dakota. The 

Commission asked me to appear here today to oppose Engrossed HB 

1180 as it relates to procurement of services. 

The Public Service Commission has several divisions that are 

involved In procurement of se,rvices. Our Abandoned Mine Lands Program 

is one hundred percent federally-funded with an annual budget between 

1.5 and 2.0 million dollars. In AML. construction and professional services 

for the reclamation of abandoned mine sites are procured using 

procurement procedures patterned after the Federal Acquisition 

--) Regulations (FAR) and the Department of Transportation Standard 
·,._/ 
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Specifications for Road and Bridge Construction. Competitive sealed 

bidding ts the primary method by which services are procured, except In the 

case of emergencies or where only one contractor is available to provide a 

service. All procurement procedures, Including sole source procurement. 

are handled In strict compliance with the Commission's procurement policy. 

(A copy of this policy ts available for your review If you wish.) The 

procurement policy was Initially adopted by the Commission In 1981 after 

extensive consultation with and approval of the Attorney General. The 

policy is updated as needed. 

Our Reclamation Division is responsible for permitting active coal 

mining activities in the state and ensuring adequate reclamation of mined 

land. A reclamation bond is required to support this mandate, but ff a 

company were to forfeit its bond, the Reclamation Division would be 

responsible for contracting with outside sources to reclaim the mined areas. 

This contracting would also be done according to the Commission's 

procurement policy. 

Another area in which the Commission depends on and uses the 

guidance provided by its procurement policy is in the procurement of 

professional services by the Public Utilities Division. In this division, the 

professional services of attorneys, accountants, economists and others are 
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sometimes required to process utility cases. We procure these 

professional services by Issuing a Request for Proposal (RFP), and we 

include In that request information on how we will judge the proposals we 

receive. Our RFPs conform to the Commission's procurement policy. as 

does any sole source procurement that we may use In special 

circumstances. 

We are concerned with both the substantive and procedural Impacts 

of Engrossed HB 1180. The revised language regarding professional 

services addresses some of our concerns, but it does not address all of 

them. The reporting requirement on profecsslonal services Is not a problem 

for us. However, there is sufficient ambiguity in other provisions in the bill 

that may negatively affect our ability to procure professional services. 

One of our main concerns relates to how the bill might Impact our 

ability to carry out our reclamation responsibllltfes. The process envisioned 

by the bill could slow the procurement process for abandoned mine land 

construction. The period during which construction may occur in North 

Dakota is limited, and a timely procurement of services is critical. If 

emergency procurement is needed, these problems are exacerbated. 

Another concern relates to accountability. We cannot emphasize 

enough how important it is to keep the authority and accountability for 

3 
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statutory duties In the same place. The Public Service Commission has 

statutory authority and an obllgatlon to reclaim abandoned mine lands. It 

carries out these duties by contracting with outside providers, rather than 

having additional personnel on staff. This Is the most efficient way to fulfill 

the statutory obligation to reclaim abandoned mines, which pose threats to 

public health and safety. TI1e process used to contract these jobs should 

and does meet high legal, ethical and risk management standards. But the 

process still rightly belongs with the ·:Jommlsslon, not another agency that 

has no reclamation authority or expertise. It is the Commission that must 

answer to the public and legislature, and the Commission should have the 

full authority and responsibility for the procurement process used to 

implement its duties. We are concerned with a law that moves 

procurement decisions from an independently elected, constitutional, 

expert agency to a separate agency without the same responsibility and 

accountability to the public and legislature. 

We have an additional concern with the requirement that potential 

bidders for services be registered vendors in North Dakota. This 

requirement will limit the number of vendors available to the Commission 

and Impose financial and administrative burdens on potential contractors. 

While each of our service contracts Is very Important to successful 
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Implementation of our programs, we do not belleve that the amount of 

business we may provide those vendors will justify their registration time 

and expense. The House amendments to the original bill allow for a waiver 

of this requirement under certain conditions, but there Is some question 

about the appllcabllity of that provision to the Commission. This, combined 

with the potential Implementation of more restrictive rules, policies or 

guidelines, and the need to justify a waiver on a case by case basis, wlll 

significantly affect our procurement process. 

Finally, and perhaps most importantly, by mandating that service 

procurement be made In accordance with yet unwritten 0MB guidelines, 

policies and rules, Engrossed HB 1180 will impose conditions on our 

procurement of services that neither we nor you even know about today. 

We cannot support legislation that imposes unknown conditions on how the 

Commission carries out its statutory responslbllities. 

For all of these reasons, the Public Service Commission opposes 

Engrossed HB 1180 and urges the committee to recommend a do not 

pass. In the alternative, the Public Service Commission respectfully 

requests an exemption from the bill for the procurement of all professional 

services and for services procured under N.D.C.C. Chapters 38 .. 14.1 and 

38-14.2, or that the bill be amended to limit its applicability to commodities 
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only. 1 would be more than happy to work with the committee and other 

Interested parties on amendments resolving these concerns. 

Thank you. This completes my testimony. I would be happy to 

answer any questions you may have. 
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Pfepared by Publlo Service Commission 

PROPOSED AMENDMENT TO ENGROSSED HOUSE BILL NO. 1180 

Page 2, tine 22, overstrike the comma after •commodities" and insert an underscored 
period, overstrike •except• and Insert Immediately thereafter •Toe commodities 
and a[Yicea Hated in• and after 11followlng" Insert •sybsectfons are not •ublect to 
the procurement requirements of this chapter other than as specfflcaUy provided 
in the aopllcable subsection" 

Page 3, after line 27, insert the following: 
119. Serylces obtained by the public service commission." 

Page 3, line 29, after 11delegated" Insert 11by the office of management and budaer 

Page 4, line 19, overstrike "section" and Insert Immediately thereafter "chapter" 

Renumber accordingly 

PtOpOted Amendmecu to Engroued HB 1180 
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Gary D. Prelller, Commlnlontr 

TESTIMONY OF JEFF ENGLESON 
Director, Investments 

North Dakota State Land Department 

IN OPPOSITION TO ENGROSSED HOUSE BILL 1180 
Senate Government and Veterans Affairs Committee 

March 6, 2003 

Engrossed HB1180 requires exacutive branch agenofes to prooure services through prooedures 
that are consistent with the procedures establlshed In Chapter 54-44.4 and rules and poUcles 
adopted by the office of management and budget. The bill also contains language that codifies 
various aspeots of the contracting for services process. Although we understand why the 
leg'81ature Is Interested in having the state develop standards and guldetlnes for the procurement 
of contracts for services, we feel that Engrossed HB1180 conflicts with the Board's fiduciary 
responslbHltfes under the State Constitution and current North Dakota law. 

Artk:le IX of the Constitution of North Dakota places responslblllty for managing the state's 
permanent trust funds on the Board of University and School Lands. As a trustee, the Board has a 
flduotary responslblflty to manage trust assets for the best Interests of the various beneflolartes. 
NDCC 15 .. 01-02 gives the Land Board "full control" over the Investments, land and other assets of 
the permanent trusts. In order to fulfill its responsibilities undGr the constitution and North Dakota 
law, the Land Board contracts with Investment managers, Investment consultants and other parties 
as needed to perform services that cannot be performed In-house as efflolentfy or effectively as by 
outside firms. 

Contracting for Investment services Is not the same as contracting for the purchase of goods or 
the purchase of many other types of services. When purchasing Investment ser\lfoes, many 
factors, both tangible and lntanglble, weigh Into the deofston to hire a speolflo firm. Although the 
bid price Is Important, other criteria weigh more heavily Into determining which ffrm Is most capable 
of providing the desired service. When searching for Investment services. Land Department staff 
develop criteria that potential service providers must meet, Data Is analyzed, RFPs are Issued 
and reviewed, and meetings are held with only those companies that best meet the established 
criteria, The entire process Is documented to ensure that a fair and Impartial decision has been 
made. 

At the present time, a representative of the Attorney General's office must approve all service 
contracts entered Into by the Land Board. Our attorney works with us to make sure we 
understand the language In the contracts and to make sure that trusts' Interests are being 
protected. The process used by the Land Board not only protects the Interests of the trust funds, It 
also gives us the flexlblllty we need to manage the trust assets In an ever changing business 
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As ourrently propuaed, Engrossed HB1180 essentfally takes away the Board's authority to enter 
Into service oontraots, and glves control of the contracting prooe88 to 0MB. Although the blll does 
exempt •professional services•, other servlc'3s contracted for by the Land Board would not be 
exempt. If the Land Board Is required to follow rules and pofloles over which It has no control, 
decisions could be delayed or prevented, potentlalfy resuftfng In lost revenues to the trusts, 

As I stated earlier, we understand why the legislature Is Interested In having the state develop 
standards and guldelfnes to help the state better manage the many service contracts entered Into 
by various agencies, We are more than wllllng to work with 0MB, and other agencies, to develop 
standards and guldellnes that would help us better manage how we contraot for services. 
However, we believe that requiring the Land Board to follow standards and guldellnes that It has 
no controt over la not the answer. If guidelines are going to be developed they should be Just that: 
guidelines, not requirements. 

In addition to the broad concems wa have about giving 0MB authority over the Land Board's 
contracting process, we have other concem8 with Engrossed HB1180. 

• We have concams about a number of the definitions rn Seotfon 1. The deflnltfon of 
•Purchasing Agency• suggests that agencies don't have authority to enter Into servfce 
contracts without getting 0MB approval. 

• We feel that most of the Issues addressed In Sections 3 through 8 would be better 
addressed by policy or guldeflnea that allow for flexibly If circumstances warrant It. 

,·· --~ • Seotlon 7 establishes a process for Interested parties to protest the awarding of a contract. 
) This process gives 0MB the ultimate control over the contracting process and could delay 

or prevent the Implementation of decisions made by the Land Board. 

L 

• Section 8 requires that potential bidders for services be reglsh~red vendors In North 
Dakota. This requirement could potentially decrease competltfon for service contracts and 
Increase the cost of contracting for services. 

The fact Is that this bill ls poorfy written and was drafted without the Input of the agencies It 
Impacts. Had 0MB worked with agencies prior to proposing this blll, we probably could have 
reached an agreement as to concepts and language that would have satisfied everyone Involved. 
Instead we are here today discussing a bill that satisfies almost no one. The testimony you will 
hear today from various agencies attests to the fact that this was not a well thought out blll or 
process. 

For the reasons outflned above, we respectfully oppose Engrossed HB1180 and ask that the 
committee give a •do not pass• recommendation to the full Senate. In the alternative we would 
request that Engrossed HB1180 be amended to either: 
• make followlng OMB's contraotlng for services rules and policies voluntary, rather than a 

requirement 
• exempt the Board of University and School Lands from the provisions of Engrossed HB1180 

I befleve that other Individuals wlll be proposing amendments today that address the two 
altematlves above, Because I have not seen the proposed amendments, I can not tell you 
whether or not we support those amendments. However, we would be happy to give you the Land 

, Board's position on any proposed amendment once we have had a chance to review them. 
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STATS OF ~OR'!'H OAKOTA 

OFFICE OF THE STATE AUDITOR 
STATI:! OAPITOL 

600 a, BOULS'/Al'lD AVS, • DSPr. I 17 
Bl$MMCK. ND 58~05 

TESTIMONY BEFORE THE SENATE 
GOVERNMENT AND VETERANS AFFAIRS COMMITTEE 

March 6, 2003 

House BIii No. 1180 

Testimony .. Presented by Gordy Smith. CPA 
Audit Manger 

Madam Chairman, members of the committee, my name ls Gordy Smith. I'm here to 
testify In opposition to House BIii No. 1180. I testified In support of the bill when lt was 
originally presented In the House, however the State Auditor's Office opposes it In its 
current form. Our opposition ls b·lsed only on the House amendments to the sections of 
the blll that deal with Issues brought forth In our performance audit on Contracts for 
Services. My testimony will address only those sections of this bltl. We have not taken a 
position on other sections of the blll or the House amendments to those sections. 

In the spring of 2000 the State Auditor's Office Issued a performance audit on Contracts 
for Services. This performance audit focused on current practices surrounding 
procurement of services by state entitles and whether they were providing for an 
efficient and effective use of state resources. 

The performance audit found that In fiscal year 1999, the State of North Dakota 
expended In excess of $99 mllllori on procurement of services. This figure would be 
much higher for 2002. The total for fiscal years 1997, 1998 and 1999 was over $272 
mllllon. The total for fiscal years 2000, 2001 and 2002 would be slgnlflcantly higher. A 
critical area the performance audit uncovered Is the almost complete lack of any 
formally establlshed laws, rules, regulations or policies governing the procurement of 
services by state entitles. 

The performance audit found numerous problem areas which were grouped Into 3 
broad categories: 

a) processes to enter into contracts for services: 
b) contract terms and language and; 
c) contract monitoring/management. 
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Examples of problems we encountered Included: state entitles procuring services 
without havf ng a written contract: and state entitles entering Into contracts without 
foltowfng a bidding process. 

The State Auditor's Office recently completed audit follow-up work on our performance 
audit of Contracts for Services. This report was presented to the Legislative Audit and 
Fiscal Review Committee during January, 2003. The results of our llmlted review 
Indicate that the circumstances we found during our original perfonnance audit continue 
to exist today. We believe the state Is not utlllzfng Its moneys efficiently or effectively to 
procure services. 

In Its original form, HB1180 authorized the Office of Management and Budget to 
establlsh pollcles relating to the procurement of services that must be followed by state 
entitles. This Is a crttlcal first step to ensure the state Is efficiently and effectively using 
Its resources when procuring services. These policies could help ensure state entitles 
follow a sound, logical process to procure services. I would llke to note that that the 
original blfl provided 0MB with the authority to establlsh pollcles. Contrary to what some 
agencies stated In their testimony In the House, It did not change the state entity's 
authority to bid the services or to select the vendor. However the amendments made to 
this bill by the House In Section 2 eflmlnated the requf rement that state entitles follow 
0MB polfcles established for the procurement of professional services. Instead, the 
state entities are merely required to file a report with 0MB each time they procure 
professional services. This requirement does nothing to help ensure that state entitles 
follow a sound, logical process to procure services nor does It do anything to help 
ensure the state Is efficiently and effectively using Its resources when ft procures 
services. The House amendment does little more than re qui re additional paperwork 
from stale entitles. 

I would like to point out that those services Included In the definition of "professional 
services" make up over 95% of the moneys expended by state entitles for the 
procurement of services. The House t:jmendments In Section 2 require state entitles 
only to file paperwork surrounding each purchase of professional services. There has 
been a lot of discussion during this legl slatlve session re lat Ing to ho\l · lght money Is, 
and how efficiencies have to be found. We strongly feel the state could realize 
significant savings from the procurement of services If state entitles were required to 
follow a sound, loglcal and consistent process when purchasing services. 

I've been made aware that an amendment may be offered to simply exclude agencies 
that have a "fiduciary responslbility11 from this leglslatlon. One could argue that all state 

__ ___ j entitles have a fiduciary responslblllty to the state's citizens. Therefore It may be 
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possible to construe such l,mguage to mean that all state entitles would be excluded 
from following this legfslatlon should such an amendment be Introduced and passed. 

I believe that changes to this blU should be made to provide 0MB with the authority to 
establlsh policies and procedures for the procurement of all services. Including 
professional services. If there ere certain types of services the Legislature feels should 
be completely exempted (such as Investment/actuarial services), then that could be 
written into an amendment and put Into law. However I feel that providing 0MB with the 
authority to exempt certain types of services or to delegate purchase of service authority 
to agencies (this Is already done for purchases of goods/commodities) would resolve 
those probfem areas and stlll provide some assurance the state's resources are being 
spent efficiently and effectively. In addition, there should be a process In place to allow 
0MB to exempt an agency from following the pollcles and procedures In emergency 
situations. This should be done on a case by case basis when the agency Js able to 
demonstrate to 0MB that an emergency exists, 

State entity testimony In the House on this legislation Included assertions by certain 
state agencies that they currently have a good system In place to procure services. I'm 
skeptical of thf'>se claims because during our original performance audit we asked state 
entitles to provide us a llstlng of their contracts for services. We established parameters 
for those contracts that had to be provided to us. This should be an easy request to 
comply with if the state entity has a sound system In place. We visited 15 state entitles 
after we received their listings and In evrry single case we found Instances where 
contracts that met our parameters had been omitted. That hardly endorses the assertion 
that sound systems are already In place to procure services. 

If any member of the committee would like a copy of our original performance audit or 
our audit follow-up report, I will gladly provide them to you. 

Madam Chairman. this would conclude my testimony and I would.urge that changes be 
made to the House amendments to Section 2 of HB1180. If the committee would llke 
our assistance In making changes to this bill, we would gladly provide It. I'm willing to 
answer any questions the committee may have, 
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North Dakota University System 
Engl'ossed HB1180 

Laura Glatt, Vice Chancellor for Administrative Affairs 

The.• NOUS supports Engrossed HB t 180, with the amendments offered by State 
Pni,Jurement. 

NI llJS purchas1ttg practicl-., have been governed by purchasing policies enacted by the 
Stille Board of Higher Education and implementing procedures adopted by the 
Chuncellor. The amendment on page 3, lines 28 and 31 and page 4, line 1 will clarify 
thul this practice continues. We have worked on this amendment with representatives of 
tlw Attorney General's Office and State Procurement. 

1,, addition, the NDUS and OMB's Division of State Procurement share a rich working 
rclulionship. NDCC currently provides the State Board of Higher Education with broad 
authority over the purchasing activities of the NOUS, as well as the responsibility to 
w•,rk closely with State Procurement on joint activities. NDCC 15-10-17 (S) provides 
s1,ccific power to the SBHE to "determine policy for purchasing by the university system 
ht ,:oordination with the office of management and budget as provided by law. " 
Nl>CC S4-44.4~02 also states: "The office of management and budget shall purchase 
it,•ms as requested by agencies and institutions under the jurisdiction of the state board of 
J,igher education and the legislative and judicial branches of state government, The 
a,,!micies and institutions under the jurisdiction of thee state board of higher education, 
with the office of management and budget, shall make such joint purchases of like items 
o!' high common usage as determined jointly by the agencies and institutions under the 
Jiu·isdiction of the state board of higher education and the offlce of management and 
budget as will result in less cost to the state, n 

'l'hc NDUS and State Procurement officials meet jointly on a regular basis to discuss joint 

1,t1rchasing, joint training and other cooperative efforts. This approach allows us to 
rrcognize our unique differences, but also to work. together where it makes sense for the 
twst interest of both parties. 

't'hank you for your thoughtful consideration of the amendments. 

t : :\laura\wpdocs\legis\engrossed HB 1180 rev2 
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a. 

OF 

SPARB COLLINS 

ON 

ENGROSSED HB 1180 

Madam Chair, members of the Committee, good morning. My name is Sparb Collins. I 

run Executive Director of the North Dakota Public EmpJoyees Retirement System, or 

PERS. 

I appear before you concerning House Bill 1180. We are concemed for three reasons: 

1. Because of the fiduciary responsibility of the PERS Board. 

2. The statutory provisions relating to the Public Employees Retirement System 

(PERS). 

3. Past Legislative review. 

The fiduciary responsibilities of PERS are entrusted to the Board of Directors who are the 

trustees of the system under the state statute. As trustees of PERS their sole 

responsibility is the benefit programs that they administer. Therefore, in order to fulfill 

their responsibilities they must be assured that they have a level of independence 

sufficient to pennit them t~ perfonn these duties and to do so effectively and efficiently. 

As trustees they are somewhat different from other state agencies in that they are subject 

to an extensive and stringent set of fiduciary obligations to the program participants and 

beneficiaries. These obligations both require and justify the need for independence. 
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Further thu independence is re<1uirc(I hccnusc it pcnnits tho trustees to pcrfom1 their 

duties in the fucc of pressures from others who may nol be subject to such obligntions. In 

the absence of independence, trustees must be forced to decide between fulfilling their 

fiduciary obligations to participants and beneficiaries and or complying with the direction 

of others that may be responding to a wider ranging set of interest. In this sense, the 

independence rC'quired by the trustees is an integral part of the fiduciary obligations that 

govern the operations of the Board, 

Any interference whh 1 he Boards procurement of goods and S<"-Vices interferes with both 

the independence the retirement Board needs to fill its fiduciary responsibilities and the 

strict accountability in personal liability Board member:, have for a breach of fiduciary 

duty. 

By requiring the retirement Board contracts to comply with regulations designed for all 

state agencies we believe that 0MB could in effect exercise control over the retirement 

Boards choice of service providers. This type of interference impairs the ultimate 

accountability of the trustees for selecting service providers, making it unclear whether 

they may be held responsible for the consequences of an imprudent selection of a service 

provider. Therefore, we feel that from a fiduciary standpoint it remains clearer that thu 

Board is not subject to this provision. 

The statutes also do something for PERS that is unique in that the PERS Board is granted 

the powers and privileges of a corporation. This does make PERS somewhat distinct 

among other agencies and does suggest a prior legislative intent that the Board should be 
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fulfi1Ung its duties in u wny that is consii;tcnt with the fiduciary obligation discussed 

above. 

Secondly. we note that one of the concems of the auditor was the lack of guidelines for 

agencies in contracting, We note that the legislature in enacting the PERS statutes is 

clear concerning the requirements for the PERS Board ae it relates to the contracting that 

they must do. PERS statutes that directly relate to contracting include: 

1. NDCC 54-52-04( 4)- this section establishes the Board authority for retaining 

actuarial and medical advisors and time frames for certain duties that must be 

conducted relating to the actuarial reports. 

2. NDCC 54-52-, t-04 - this statute establishes specific requiremenls for the 

Board as it relates to the Uniform Group Insurance Program and the 

assignment of contracts pursuant to that program for health insurance, life 

insurance, dental insurance, Jong-tenn care insurance. employee assistance 

program and vision care. 

3. NDCC 54 .. 52, I .. Q4.1 - this section establishes specific provisions relating to 

health maintenance organization contracting. 

4. 54w52.2-02 and 54-52.01- these sections establish specific authority and 

provisions relating to contracting for the Def erred Compensation Program. 

5. NDCC 54-52.6~04 - establishes the Board as the entity for contracting for the 

defined contribution plan and as the fiduciary and trustee of that plan. 

As the above indicates the PERS Board has responsibility for contracting in many 

program areas. 
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Thirdly, PERS has two programs that allow participation by multiple vendors who mccl 

minimum requirements which have been lcgishtti vcly reviewed. These progrnms arc the 

Deferred Comp Progrum nnd the EAP. The deferred comp program fonnnl was recently 

reviewed by the Legislative Employee Benefits Committee and after hearing extensive 

testimony from the employee organizations, members and vendors it was detcm1ined that 

the existing fonnat should be maintained, Similarly for the EAP PERS offers a list of 

qualified vendors to our participating agencies who can select one that best meets their 

needs both in tenns of cap~bilities and geographic accessibility, I am note sure how 

either of these program formats would work pursuant to guidelines that would be 

developed pursuant to this bill. 

Madam Chair, members of the Committee, thank you for allowing me this opportunity to 

provide you our agencies thought and opinions on this bill, 

This concludes my testimony. 
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1180 ~ 

Page 2. line 22. overstrike the comma after 11commodltles" and Insert an underscored 
period, overstrike "axcepr and Insert Immediately thereafter u:The commodities 
and services llsted In", and after "foltowlng" Insert "subsections are not sublect to 
the procurement requirements of this chapter other than as speciflcaHy provided 
In the applicable subsection" 

Page 3, after llne 27, Insert the following: 

"9. Employee benefit services, trust-related services and any services 
obtained by an agency or board with a fiduciary responsibility regarding 
those services ... 

Page 3, llne 29, after "delegatect" Insert "by the office of management and budaer 

Page 4, llne 19, overstrike 11sectlon" and insert Immediately thereafter "chapter" 

Page 8, llne 5, overstrike the comma after "commodities" and Insert "o..,'i and remove .. 1 

/ ----.\ or professional services" 

Renumber accordingly 
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