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2003 HOUSE STANDING COMMfITBB MINUTES 

BILURESOLUTION NO. HB 1193 

House Transportation Committ~ 

CJ Conference Committee 

Hearing Date February 6, 2003 

T Number Side A SideB 
1 X 

X 

Committee Clerk Si turo 

Minutes: 

Meter# 
1.4 to 6.4 
27.3 to 29.0 

Rm, WeJ&CJ,gignan opened the hearing on HB 1293, a bill for an Act to amend and reenact 

section 39·21-41.1 of the North Dakota Century Code, relating to the use of safety belts. 

Rem, Klcrnio , tepiesfflting District 47 introduced this legislation which makes not substantive 

change in cutrent law relating to the use of safety belts, What it does is to clarify when this 

particular statute can be used in 1"881 proceedings. Dave Schweigert, my partner in our law 

practice wi11 tJXplain the reasons for this proposed legislation. 

Day~ Schweimt: A copy of his written testimony is attached. 

Re;p. Weisz, Chajrman ( 5.3 ) Are you aware of any case in the state where this would come into 

play under the current law? 

Dave Schweigert: Yes .... they way it is typically used is that the attorney wilt agrue that if you 

had been belted, your injuries would have been less .... therefor you were contributarily negligent. 

.. 

I 

,. 
I j. 

.J 



r;· 

r 
Pqe2 
Houso Transportation CommJttoo 
Bill/Resolution Number HD 1193 

~ Hearina Date Pebnwy 6, 2003 

0 

The thejwy inatruction- which you have in fiont ofyou--would be given that says if you were 

in violation of the law -· you are contributarily nealiaent. 

Re», Hawken; If wo did during thJs session - change tho law to make the scat belt law 

mandatory instead of a seoondary offense, - would this just go along with that, 

Daye Schwejpa:t; Rep. Hawkens. that is correct • 

There being no ftuther testimony either for or against HB 1193, the Chainnan closed the hearing. 

End ( 6,4) 

Aetlon ( 27 .3 ) 

Rep; Hawkm, Vice Ch1JUDOQ Opened the discussion for action on HB 1193. 

Rem, ZQ,lSC'J[: Moved a Do Pass Motion for HB 1193, Rea,, Ruby seconded the motion. 

On a roll ca11 vote the motion carried l O Ayet O Nays 3 Abtent and not vothla. 

Rep. Dosch was designated to carry HB 1193 on the floor. 

End ( 29.0) 
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FISCAL NOTE 
Requeatecl by Leal•ldv• Councll 

01/16T2003 

' BHVResolutlon No.: HB 1193 

I ,, 

1A. ltat. ftsoaf effect: Identify thtl 5tete fiscal effect and the nscsl 1;trr,ct on sg,noy appropriations compared to 
fundlna level• and - ..... tlona antloloated under current law, 

2001·2003 Bt.nnlum 2003.zoos Biennium 2005-2007 Biennium 
0..,.,. otherFunda Genni otherFundl General other Funds 

Fund Fund Fund - -RewftUN I -- ... ,_ . ......,._... ......... - $(l $(l 
a. ... 
~ ......... -----··-

18. County. cltv. and aohool dlstrtct flacal affect: Identify the nscal effect on the "--·--·;..te IJOlltlcal subdivision, 
2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

School School School 
CountlN CltlN Dl.trtcts CountlN Cities Dlatrlct9 Counties Cities Districts 

2, NarratlYe: Identify the aspects of the measure which cause nscsl Impact and Include any comments ffllevant to 
your analyaJs. 

nNo fiacal impact. 
'• ' 
,..__ 3. Stan flMal etfNt detail: For lnfonnatlon shown under state fiscal effect In 1A, please: 

A. RwenuN: E,tplaln thtl revenue amounts. Provide detaH, when appropriate, for each mvenue type and 
fund af'fectfHI and any amounts Included In the executive budget. 

B. ExpendlturH: Explain the eXpendlture amounts. Provide detan, when appropriate, for each agenoy1 line 
Item, and fund sffftcted and the number ol FTE positions affected. 

C. Approprtatlon1: Explain the appropriation amounts. Provldt!J detail, when appropriate, of the effect on 
th6 bklnn/lJI appropriation for each B{111ncy and fund allecttid and any amounts Included In the executive 
butJget. Indicate the relationship between the amounts shown for expenditures and appropriations. 

Name: Jo Zschomler "aency: Risk Management 
"hone Number: 328-6510 Oat• Prepared: 01/17/2003 
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Dalo: ;J -o,. o: 
Roll Call Vote#: _ _...,l __ =--

2N3 BOUII ft ANDING comrr'! ROLL CAI.I, VOIG 
IIWUSOLtrl'ION NO • .,!:/-12. / I q ~ 

Houe TRANSPORTATION 

□ Check here for ConfereDoe Committee 

Leplatiw CouacU .Ammdmeat Numbcll' 

Action Tlba h D 0 

Committee 

Motion Made By 
~ ' 6° t«a/4 , Seconded By ...... eioilll.ii~::;&jU-. ......0~~""'- _ 

- ..... Y• N'• - . .. .. Y• No 
Robm Wm -a.um. .» LcuDelmon V 

e~:Hawkm • Vice C'bairman // Ario B, Scbmidt " 
lARDYO.Bera.wn · J/ BlwooclTli V 

MllkA.Dolch v . Steven L._ 7-• V 
Pli<Wm J4-
Ctm• Headland V 
Clan Sue Price j/ 
DanJ. Jluby V 

l>fflWeiler )Ir 

Total Y• _..,.,/-.,l0~---No _ _.0 _________ __ 

Absent .--3~----­~=----~------=-===== 
Ploar AMipmml £42 , ~ a ' 
If the vote is on 111 amautmeot, briefly indicate intent: 

,,r', '1 ,., ,, I·, 

-·-- ' i, ' '. ·,'' .:,_, ' .. ::', .••. •</, ,,·.:,\·?::·.:_;:,;?,iJ·;.Lli~, 

The ■fcrotl"lt!hto ,_.. on tht• fH• •r• ICCUt'•t• repr:oducttone of r.cordl dlttwred to MOdtrn lnforNtlon lylt .. for •fcrofU■tnt and ·J 
...... fl l■iNHn tht ..__..i ... COUl"H of buetntH, Tht photogrtphtc proctlt •t• 1tendlrdl of th• Mertcan N1ttcnel ltll"ldlrdl 1natttut• , 
(ANII> for irehfVll MlcroftlM, NOTICE• If the ftliled tNOil ~ It letl ltttbl1 then thft Nottct, It t1 due to the qutlfty of tht _ 

- btlnt fl lNd, ~ ~ cl · · :::Di" a/Nib 'S:uJ . I ~c,3 
opo••••••• .. •• .. •® DI•• 
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~ OP ITANDING COMIIITTII (410) 
•--,-I, ICIOI 11:11 a.m. 

_ _.. RIPOln' Of' STANDING COMM1nU 

Modult No: Hfl.aa..1111 
Canllr:Doeoll 

lnNrt LC: , TIUt: , 

H811N: ~ Commll11 (~ W.111 Chllrmln) 
(10 YEAS. O NAYS, 3 ABSENT AND NOT VOTING) HB ~~-~ PA!! 
Eleventh order on the oaJendar. · ..,.."'9\1 on " .. 

(a) DE8K, (S) COMM Page No. 1 
HR-23-1828 
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2003 SENATE STANDING COMMrrI'EB MlNlJTES 

BILLJRESOLUTION NO, HBt 193 

Senate Jt\dioiary Committee 

□ Conference Committee 

Hearing Date 03/12/03 

TaoeNumber Side A SideB 
1 X .. 

Committee Clerk Shz:nature Y'YlhAI. ;t xftJ/AAvJ 
or Cbalrman ca11ed tile meetin ~finutes: Senator John T. Tra g yn ' 

Meter# 
32.9-44.0 

to order. Rott cal 1 was taken 

and all connnittee members present. Sen. Traynor requested meeting starts with testimony on the 

bill: 

Testimony in Suppf)rt ofHB 1193 

Representative Lan:y Klemin · Dist #47, Introduce the bill (meter 34.9) I along with Senator 

Thomas L. Trenbeath cosponsored this Bill. This makes no substantive change to bill. Violation 

to this law is not in snd of itself evidence of negligence. Fact of a violation is not admissible in 

any pro<~eeding than one charging the violation. 

!)aye Schweigert -Attorney in Bismarck, Read Testimony (meter 35.6) Attachment #1 

Discussion of cases where this is used and how often used. If you violate the section .. that atone 

in of itself is negligent it doesn't prohibit the "seat belt" defense (failure to wear a seat belt could 

have lessened or mitigated damages had you•d ofbeer1 wearing them). It says the fact that you 

violated the statute is not in itself negligent. 
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Page2 
Senate Judiciary Committee 
Bill/Resolution Number HB 1193 
Hearing Date 03/12/03 

Tetthnony In Oppotltlon of BB U93 

None 

Tettlmo•y Neutral to BB 1193 

None 

Motion Made to DO PASS BB 1193 by Senator Siuley w. Lyson. Vice Chairman and 

seeonded by Senator Thomas L. Trenbeath 

Roll Call Vote: 6 Yet. 0 No. 0 Absent 

Motion Patted 

Floor A11lgnment: Senator Thomas L. Trenbeath 

Senator John T. Traynor. Chairman closed the bearbtg 
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Date: March t 2, 2003 
Roll Call Vote#: 1 

2003 SENATE STANDING COMMmEE ROLL CALL VOTES 
BILL/RESOLUTION NO. BB 1193 

Senate JUDICIARY Conunittee 

0 Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken DO PASS 

Motion Made By Sen_. L_¥9<!_n _____ Seconded By Senator Thomas Trenbeath 

Senators Yes No Senaton Yes No 
Sen. John T. Traynor - Chainnan X Sen. Dennis Bercier X 
Sen. Stanley. I ,yson .. Vice Chair X Sen. Carolm Nelson X 
Sen. Dick Dever X 
Sen. Thomas L. Trenbeath X 

~· 

-

Total 

Absent 

(Yes) SIX,(~6).__ ____ No __ ZE_R_O_(_)} ______ _ 

ZERO(0) 

Floor Assignment Senator Thomas L. Trenbeath 

If the vote is on an amendment~ briefly indicate intent: 

I ~ '•' 

'i·;, ,,•,:: ' ! 1 'i, 
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were fflMICHn ttt. r..,l,r courae of butlnH•• The phot(lfrlflftfc procHa mett• 1tlftdtr<t, of the ANrfun NatfOhll lltehdlrdl rnatftutt . 
(MIii) for archfval mtcrofflm, NOTICE1 If the ff lined f•1• •v• fs lff& ltafble th•~ thfe Notice, ft fa due to the quality of tht 
doct.Nnt bftno fflMtd, ~ C). \v---. · · 
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2003 TESTIMO~Y 

H8 l.193 
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H~ 1111 No. 1113 
Teatlmony of David D. lohwelgert 
HoUle Tranaportatlon Commltttl 

February I, 2003 

Mr. Chalnn1n and Memben of the HOUN Tra111portltlon CommlttH: 

My name la David Schweigert and I am here to testify In support of Houae BIii 

119~. This L ,JI arnenda Section 39-21-41.4 to provide that a vk>lation of the safety belt 

law II not, In ftlelf, evtdence of negligence and le not admleslbla In any proceeding, 

other than the one char;b,g the vtolatlon. Thia proposed language 18 Identical to the 

language contained In Section 39-21-41.2, which requl1'91 the use of chlld restraints In 

motor vehlclel. (Attached aa Ex. A la I copy of N.D.C.C. § 39-21--41.2.) Thia bHI would 

make the language of both eactlona consistent. 

To underetand the ratlonale of this blll a Httle better, an example will help 

demonatrate why It ta needed, 

Aaaume you are Involved In a head on collllk>n wtth a drunk driver who croaaad 

over the center11ne •• YQU wera pulling away from the local hardware store on your way. 

to the grocery store. You IN Injured because of this accident and ycu sue the d1 unk 

drtver. Ultimately, your clalm ends up before a Jury at a trial. The typlcal North Dakota 

Jury Instruction regarding ordinary negllgence states that If the standard of care la 

prescribed by the laws of this state, iha failure to obey the law Is evidence of 

negligence. Since there la a statute 1'9t1Ulrlng you to wear a safety belt, the drunk 

drlve,..a attorney can argue that your fallure to obey the safety belt law Is, In Itself, 

evidence that you too were negligent, or comparatively at fault for the accident, even 

though you did nothing wrong. (Attached as Ex. B Is a copy of the standard jury 

lnstructton as given by a Ward Coun'l'J Judge). 
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0, Houee BHI 1193 would l)IOhlblt thle argument by the drunk drtver. However, e( 

doll not prohibit the drunk drtver from arguing that your Injury would have buen leu 

hid you wom )'OUr ufety belt. It jult prevent. him from ualng thla atatute ltlelf •• 

evidence of negllgence. Montana, South Dakota and Mlnneeota all have llmllar 

provlllOna In their mandatory llfety belt laws. 

In conclullon, I ucve the committee to give a •do pa11" recommendation to 

Houle BIN 1183. I wou4d be happy to anawer ■'1)' questions that you may have. 
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:t-20-12 
( 

MOTOR. VEHICLES 

evidence that the blood sample was properly drawn. and no further 
foundation for the admission of this evidence may be required.. 

Soun:e; S.L. 1959, ch.. 286, § 7; 1961. ch.. 
i9. § 3; 1965. ch.. 281. § l; 1969, ch. 357. 
I; 1969. ch. 358. § 1; 1975, ch. 359, § l; 
183. ch. 415. § 29; 1983. ch. 444, § 5; 1985, 
. 429. § 19; 1989, ch. 461 § 5; 1993. ch._ 
s. § 8; 1993, ch. 383, § 14; 1993, ch.. 387, 
6; 1997. ch. 334. § 7; 1997, ch.. 345, § l; 
97, ch. 346, §, l; 1999, ch.. 278, § 63; 1599, 
. 358. § 8; 2001, cb. 120. § L 

f'ective Date.. 
The 1999 amendment of this section. by 
:tion 63 of cllapter 278, S.L. 1999 became 
ective January 1, 2001. purswmt to section 
of chapter 278. S.L. 1999. 

l'he 1999 a.memhna;.t of this !;'ect;ion by 
:tum 8 of chapter 358. S.L. 1999 ~e 
ective August 1, 1999. 

,te.. 
3eci:ion 39-20-07 was amended twice by the 
99 Legislative .Assembly. Pursuant to see­
n 1-02-09.1, the sect.icu is printed above to 
nnonize ..nd give effect to the changes 

mada in section 63 of cbapt.er 278. S.L 1999. 
and section 8 of chapt.er 358, S.L. 1999. 

"Fairly~. 

-NotShown. 
Whera the wrong date appeared on the 

lntoxil:yzer test results, 8Jll there WU DO 

expert testimony on the effect. ifanY. ofthe 
incorrect t.est: date on the accuracy of th& 
blood-alcohol test results or whetller the t.est­
ing operator dsriated from the approved 
method. the test resttlta were inadmi ... 1,Je 
Ringsaker v. Director. N.D_ DOT. 1999 ND 
127, 596 N.W.2d 328 (1999}_ 

Collatead References. 
Authentication of blood ample taken from 

hw:uau body for purpoaea of rlef:er:miuin,: 
~lood alcohol content, 76 AL.lUith L 

Authentication of organic D'lnblood speci­
men taken from human body for pmlJ(ldalJ of 
~ 78 AJ,.R.5th. L 

JS.20-12. Liability. Any ind.m.dual medically qualified t.o draw blood 
any licensed physici~ nurse, teclmician, or an empfoyee of a hospital 

10 draws blood from any pera'>n pursuant to a request of any !lrreSting 
icer is. not liable in any civil acilon for damages arising out of said act · 
cept for gross negligence. 

;«Jurce: S.L. 19Sl. ch. 269, § 4; 1987, ch. section 9 cf chapter 358. S.L. 1999 became 
§ 24; 1999. ch.. 358. § 9. effectrveA:ugn..~ 1. 1999. 

'ective Date. 
'he 1999 amendment of this section. by 

39-20-14.. Screening t.ests. 

mi.uibility. 
Vhere the defendant t011ceded the arrest-­
officer had probable ca.use to arrest him 

driv.ing mider the inffuence. evidence that 
defendant consent,ed to take the 

A..L.E..R.T. test and a breath t.eat waa i:aele­
van.t and inadmissible City of Fa:rgo v. 
Erickson. 1999 ND 145, 598 N.W.2d 787 
(1999). 

CHAPTER. 39-21 

EQUIPMENT OF VEHICLES 

tion 
n-41.2.. Child 1'2Straint devices - Pen­

alty- E~~ce.. 

Section 
39-21-46. Scope and effect of equipmen1 re­

quirement.-,- Penalty. 

'f 

) 
j 

.EQUIPMENT OF VEIDCLES 

39-21-0S. HeacJI•mps on motor vehicle. 

-, 

j 

, 
-

39-2146 tl'. 
Probable Caw. prior to the :Wffl«iaJJ& readliDg checkpliQt 

Ttaftie- violation cuerved by 1-- ofticer; ~ v_ Director of lf.D. ~ 1997 ND 
dri:ring with only one fimd;iooing bMcfficht, 193. 569 N..W.2d Z73 c:rg.m. 
provided piobabJa CllQae far &top~ 'ftbicla 

39--2141.1... Safety belts. 

Collateral RefenoceL 
Nonua of Ratbeit aa :reducing amonm or 

d.amapa niccverab}e. 62 A L R 6f.JJ. 687. 

39-21-41.2. Child restraint devices - Penalty- Evidence. 
L If a ~ under four years of age. is present in any motor vehides 

tbatmotorveh...icle must be equipped with at least one child restraint 
system for each such child- The child restraint system must meet the· 
standards adopt.ed. by the United States department of transporta­
tion for those g_ystems [49 CFR 57L213]. While the motor vehicle is 
in motion, each sum child must be properly secured in the child 
restraint system in accordance with~ mauufActut"er7

S instructions. 
While the motor vehicle is moving, each child of four through 
seventeen. years of age who is in the motor vehicle must be in an 
approved child restraint system in accordance with the manufactur­
er's instructions or co~ buckled in a seatbelt. Use of dliJd 
restraint systems. and is not required in motorvebicles t.bat 
were not equipped with seatbelts wbeD manuf~•:tmed. If all of the 
seatbe1t.s are used by other family members in. the vehicle or if a child 
is being transported in an emergency situation, this section does not 
apply.. 

2. Violation of this section is not. in itaeH: evidence of negligence. The 
fact of a violation of this section is not adm:ism"ble in any p1'0C8Pdmg 
other than one charging the violation · 

Soarec S.L. 1988. ch. 4-!S-, ~ l; 1985. ch. section 3 of chapter 3". SL. 1999 became 
«4. § l; 198'1, ch. "82., i 1: 1991. ch. 431. efliective Aupat 1. 1999. 
§ 1; 1991. ch. "'32. f 1; 1999. ch.. 3". § 3.. 

Effective Daie. 
The 1999 a:meodmeut of ~ aec:tion by 

39-21-41.6. Secondary enforcement. · 

Lawful 8iop ofDl:tnlL 
. Becauae tne deputy lawfully at.opped the 
driver to invadigate & pouwl>le ....__, WliM 

violati~ the deputy could ptopedy detam. 
llnd ticket the driver k a -.tbelt visllatioa 

he obeerwld ~ \lerifjipg that the dmer 
had a valid and ptopedy clispbr,-l regisfn:­
tioa. RiCRZ:. Unitieci&ates v: ~ 217'.F..3d 
608 (6th Cu: 2000i 

89-21-46. Scope and effect of equipment requirements - Pea-
. <alty. ------

L a. It is. unlawful for any person to drive or move, or fo:r -~ owner t.o 
cause or 1mownudv»ermit. tn hP d~ --~ - -'- ....::.......___ 
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ORDINARY NEGLIGENCE 
110rdlnary negllgence11 Is the tack of ordinary care and diligence required by 

~e circumstances. Ordinary care or diligence means such care as a person of 

ordinary prudence usually exercises about his own affairs of ordinary Importance. 

Negligence involves a lack of such concern for the probable consequences 

of an act or failure to act as a person or ordinary prudence would have had In 

conducting his affairs. It ls the tack of such care as persons of common sense and 

ordinary prudence usually exercise under the same or similar circumstances. 

Negligence Is a relative term. Whether a certain act or failure to act Is negligence 

depends upon the fact8 and circumstances of each particular case. 

The duty to use care Is based upon knowledge of danger. The care that a 

pemon must exercise In a particular situation Is In proportion to the degree of 

danger or Injury to himself or to others In the act to bo perfonned. The care 

necessary to constitute the ordinary care required of a person upon an)· particular 

occasion Is m,Jasured by reference to the circumstances of danger known to him at 

the time or which reasonably he should have foreseen. The greater danger the 

greater Is the care required. 

A person Is presumed to have performed his duty and to have exercised 

ordinary care, unless the contrary Is shown by the greater weight of the evidence. 

The mere fact that a mishap occurred, considered alone, Is not In Itself evidence of 

negligence on the part of any of the people Involved. You have no right to assume 

that the mishap was caused by negligence or other wrongful conduct of anyo11e. 

If the standard of care required In any giVEJn situation Is prescribed by the 

laws of this state, a failure to observe that standard is evidence of negligence. 

District Court Chambers 
Minot, North D1kot1 
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Houu 8111 No. 1193 
Te1tlmony of David D. Sohwelgert 

Sen,te Judiciary CommNtff 
March 12. 2003 

Mr, Chairman and Mtmbera of tht Senate Judiciary Committee: 

My name la David Schweigert and I am here to testify In support of House Bflt 

1193. Thie blll amends Section 39-21 ◄ 1.4 to provide that a violation of the safety bett 

law fa not, In ltsetf, evidence of negligence and Is not admlsslble In any proceeding, 

other than the one chargh1g the vloi1tlon. Thfa proposed language Is Identical to ·the 

tanguage contained In Section 39-21-41.2, which requires the use of child restrulnts In 

motor vehlc,es. (Attached as Ex. 11s a copy of N.D.C.C. § 39-21-41.2.) This blll would 

make the language of both sections consistent. 

To understand the rationale of this bill a little better, ~n example wfll help 

demonstrate w'hy It Is needed. 

Assume you are Involved In a head on colllslon with a drunk driver who crossed 

over the centerflne as you were puHlng away from the local hardware store on your way 

to the grocery store. You are injured because of this accident and yau sue the drunk 

driver. Ultimately, your claim ends up before a Jury at a trlaf. The typical North Dakota 

Jury Instruction regarding ordinary negligence states that If the standard of care Is 

prescribed by the laws of this stata, the failure to obey the law Is evidence of 

negligence. Since there Is a statute requiring you to wear a safety belt. the drunk 

driver's attorney can argue that your failure to obey the safety belt law Is, In Itself, 

evidence that you too were negligent, or comparatively at fault for the accident, even 
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though you did nothing wrong. (Attached as Ex. 2 le a copy of the atandard Jury 

lnatructlon aa given by a Ward County Judge). 

House 81111193 would prohibit this argument by the drunk driver. However, It 

does not prohibit the drunk driver from arguing that your Injury would have been leas 

had you wom your safety belt. It Just prevents him from using this statute Itself as 

evidence of negligence. Montana, South Dakota and Minnesota all have slmltar 

provisions In their mandatory safety belt laws. 

In conclusion, I urge the committee to give a "do paas• recommendation to 

House BIii 1193, I would be happy to answer any , : Jatlons that you may have. 
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