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2003 HOUSE STANDING COMMITIEB MINUTES 

BILURESOLUTION NO, HB l l 95 

HouseJudiclaryCommittee 

Cl Conference Committee 

Hearin& Date 1-28-03 

r--T~;;..:N:,.;.::wn=ber=--=-f--...!::S~id~e.!!A:..__.J_ __ Side B Meter# 
r--------=2+------~1-----._.!_.,_. ----,~2;.;..7-..:;.3.:..0 ____ -' 

Committee Clerk Si 

Mlasw; 13 members present. 

OeJnn•• o,Krey: We will open the hearing on HB 119S, 

la KJtndo~ Introduced the bill. 

Clpiltbae Boan. Eoe. Dire;. of State Bar Al!odaUom (see attached testimony) Support. 

Oelnne o,Krey; Thank you. Anyone wishing to testify in support? Opposition? We will 

close the hearing. What are the oommittee•s wishes. 

Be», WQUhem; Move a Do Pass. 

Be», Grgde; Seconded. 

13 YES ONO O ABSENT DO PASS CARRIER: Rep. Wr1ngh1m 
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Dato: 1/~ <t/~ 'Z> 
Roll Call Vote #: / 

2003 HOUSE STANDING COMMmEE ROLL CALL VOTE~ 
BILL/RESOLUTION NO. t I q.5 

House Judici!J Committee 

0 Check here for Conference Committee 

Legislative Council Amendment Number 

Action Takeai Oo P ~ 
MotionMadc,By ~. W. SccondedBy ~-~ 

Repreteatatlvet Yet No ReDretentadvet 
Chairman DeKrey / R eo. Delmore 
Vice Cbaitman Maraaos / Rew,, Bclae 
Ren. Bernstein / Rep. Onstad 
Ren. Boe'h"tna / 
keb. Galvin _/ 

Reo.Orande / 
Ret,, !l h,-,burv / 

Reo.Klemin / 
Reo.Kretsclunar / 
Reo. Wrana:bam / 
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Total (Yes) __ _._( -~---- No (b 

Absent 

Floor Assignn1ent 

If the vote is on an amendment, briefly indicate intent: 
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RIPORT OF 8TANDtNQ COMMITTIE (410) 
January 29, 2003 12:0I p.m. Modu .. No: HR•17•1247 

Clrrter: Wranat,a,n 
lntert LC: I 'titte:. 

HI 1191• Judlota eom':''°RT OF STANDING COMMmEe 
!1'3 YEAS 'K NAYS o '=effl.'P• Del<rt~ Chairman) recommends DO PASS 
t:leventh order on the calendar. ANO NO VOTING). HB 1195 was placed on the 

(2) DESt<, (3) COMM Page No. 1 
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2003 SENATE JUDICIARY 

HB 1195 
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?.003 SENATE STANDING COMMIITBE MINUTES 

BILIJRESOLUTION NO. HB t 195 

Senate Judiciary Committee 

CJ Conference Committee 

Hearing Date 03/l 7 /03 

TaueNumber Side A SideB 
1 X 

Committee Clerk Si- "~g 
?'Y'IHAtN "'~j 

28-36 
Meter# 

Minutes: Senator Jolm T. Traynor, Chairman. called the meeting to order. Rott call was taken 

and all committee members present. Sen. Traynoit requested meeting starts with testimony on the 

bill: 

Tntlmony In Support of BB 1195 

&AP Kleutin- Dist 47~ Co-Introduced bill with Sen. Trenbeath at the request of the State Bar 

Assoc. 

Sen. Dever asked ifwe heard this last ses.ciion? Yes, it was a bill that effected another statute last 

session and this on.e was overlooked. 

Christina Houn - Executive Director, State Bar At.lsociation (meter 30) Read testimony -

Attac.':hment #1, 

Tettlmony In Oppo1ltfon of RB 1195 

None 
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Senate Judiciary Committee 
Bill/Resolution Number HBl 195 

~ Hearing Date 03/17/03 
I 

Tettlmony Neutral to BB 1195 

None 

Motion Made to DO PASS BB 1195 Sen, L,-0·1., and MCOnded by Sen. Dever 

Roll Call Vote: 5 Y•• 0 No. l Ablent 

Motion Paned 

Floor AuJpment: Sea. Traynor 

S.ator Jolm T. Traynor, Chahman elotecl die hearbaa 
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Dato: March 17, 2003 
Roll Call Voto#: 1 

2003 SENATE STANDING COMMl1TEE ROLL CALL VOTES 
BILL/RESOLUTION NO, BB 1195 

Senate JUDICIARY 

D Ch~k here for Conference Committee 

Legislative Council Amendment Number 

DO PASS 

Committee 

Action Taken 

Motion Made By _S_en_._L_yso_n ____ Seconded By _S_en_._De¥_er _____ _ 

Se11aton Yes No Saaton Yes No 
Sen. John T. Traynor· Chairman X Sett. Dennis Bercier A A 
Sen. Stanlev. LY&On .. Vice Chair X Sen. Carolyn Nelson X 
Sen. Dick Dever X 
Sen. TbODlas L. Trenbeath X 

·-
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Total 

Absent 

(Yes) _F_IV_B_(._.S) _____ No __ ZE_R_O_(_0) ______ _ 

ONE (1) 

Floor Assignment Sen_. T_ra_m..._o_r ___________________ _ 
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AIPOAT OP STANDING COMMITTU (410) 
March 17, 2003 12:42 p.m. Module No: 8fM7-4111 

Cln1er: Traynor 
lnNtt LC: • TIiie: . 

RIPORT OP STANDING COMMITTU 
HI 11N: Judlo,.,, CommlltN (Sen. Tremor, Chllfflllft) recommends DO PA88 

(5 YEAS, 0 NA vs, 1 ABSENT AND NOT VOTING). J.fe 1196 was placed on the 
f:ourteenth order on the calendar • 
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Teatlmony on HB 1195 

Home Judiciary Committee 

Christine Hogan 
Executive Director 

State Bar Association of North Dakota 

The State Bar Association of North Dakota requem your favorable consideration of 

House Bill 1195. Representative Larry Kletnin introduced this bill at the request of the 

Board of Governors of the State Bar Association. 

The Association is requesting that subsection 1 of Section 35-20-08, North Dakota 
·.,,,.-) 
',_,... Century Code. which allows an attorney to assert a lien on a cUent's papers and files, be 

repealed. Repeal of this attorney retaining lien statute is necessary because it has been 

held unethical in this state for lawyers to withhold client files on the condition that 

copying charges be paid. In the past, there have been recurring complaints that lawyers 

dJd not return files to c.lients and some lawyers charged exces~lvely for providing copies 

of a file after the lawyer•s services were terminated by the client. 

During the last legislative session in 2001, at the request of the Association, three 

statutes allowing attorney retaining liens against client files were repealed. However, due 

to an oversight on our part, Section 35 .. 20-08(1) was n\)t included in the repealing 

legislation last session and it remains in the Code, 
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It ls necessary to rtpeal this statute now because, if it remains on the boob, the 

appearance of statutory authorify for retaining liens causes ~ontinuina ~onfusion for 

lawyers. Even though the statute purports to allow attorneys to assert retaining liens, this 

very conduct has been held unethical by the Ethics Committee of the State Bar 

Association and also by the North Dakota Supreme Court in a 1997 case entitled 

Dlacipllnary Board vs. Anseth. 

The Joint Attorney Standards Committee, which is made up of lawyers and lay people 

appointed by the Supreme Court and by the State Bar Association of North Dakota 

studied the issue of client access to files. The Committee determined that it is not 

appropriate for a lawyer to assert a retaining lien against a client's files, papers, or 

property. The Committee developed a new draft rule of professional conduct to address 

the issue. The proposed rule change is currently pending consideration by the North 

Dakota Supreme Court. We anticipate that the rule will be adopted as soon as this 

remaining statute allowing the retaining lien is repealed. The rule will, in the future, 

provide guidance to lawyers on the proper handling of ~lient files. 

In order to bring the Century Code into compliance with current ethical decisions and 

with the proposed new rule of professional conduct, the State Bar Association of North 

Dakota recommends House Bill 1195 be passed. 

Thank you for this opportunity to appear before you. 
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Tettlmony OD HB 119S 

Senate Judlelary Committee 

Christine Hogan 
Executive Director 

State Bar Association of North Dakota 

The State Bar Association of North Dakota requests your favorable consideration of 
t 

House Bill 1195, Representative Larry K.lemin introduced this biJJ at tho request of the 

Board of Govemors of the State Bar Association, 

The Association is requesting that subsection l of Section 35•20-08, North Dakota 

Century Code, which allows an attorney to assert a lien on a client's papers and files. be 

repealed. Repeal of this attorney retairung lien statute is necessary because it has been 

held unethical in this state for lawyers to withhold client files on the condition that 

copying charges be paid. In the pas~ there have been recurring complaints that lawyers 

did not return files to clients and some lawyers charged excessively for providing copies 

of a file after the lawyer's services were tenninated by the client. 

During the last legislative session in 2001, at the request of the Association. three 

statutes allowing attorney retaining liens against client files were repealed. However. due 

to an oversight on our part, Section 3S-20-08_(1) was not included in the repealing 

legislation last session and it remains in the Code. 
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It is neQcssary to repeal thJs statuto now because. if it remains on tho books. the 

appearance of statutory authority for retaining Ucns oauscs continuing confusion for 

lawyers. Even though the statute purports to allow attorneys to assert retaining Hens, this 

vory conduct has been held unethical by the Ethics Committee of the Stato Bar 

Association and also by the North Dakota Supreme Court in a 1997 case entitled 

Duoipll'nary Board vs. Anseth, 

The Joint Attorney Standards Committee, which is made up of lawyers and lay people 

appointed by the Supreme Court and by the State Bar Association of North Dakota 

studied tho issue of client access to flies, The Committee detcnnined that it is not 

appropriate for a lawyer to assert a retaining lien against a client's files, papers, or 

property. The Committee developed a new draft rule of professional conduct to ad~ 

the issue, The proposed rule change is currently pending consideration by the North 

Dakota Supreme Court. We anticipate that the rule will he adopted as soon as this 

remaining statute allowing the retaining lien is repealed. The rule will, in the future. 

provide guidance to lawyers on the proper handling of client files. 

In order to bring the Century Code into compliance with current ethical decisions and 

with the proposed new rule of professional conduct, the State Bar Association of North 

Dakota recommends House Bill 119S be passed. 

Thank you for this opportunity to appear before you. 
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