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2003 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1201

House Human Services Committee

O Conference Committee

Hearing Date January 13, 2003

Tape Number

Side A

Side B

Meter #

11.7-54.6

0.0-17.9

1
2 X
2

34.3-36.0

Commitiee Clerk Signature

Minutes:

Rep. Bill Devlin appeared in support of the bill as the prime sponsor with written testimony
stating this bill will allow our disabled, our old and our young to be employed in a nursing home.

Sen. Klein appeared as a sponsor and in support of the bill.
Bm appeared as a sponsor and in support of this bill also stating this protects the care in

the nursing homes and will keep those working there now employed.

Shelly Peterson, President of the ND Long Term Care Assoc. appeared in support with written

testimony. She also handed out written testimony from Audrey Aurit.

Jack MacDonald appeared on behalf of the Arc of North Dakota in support of the bill with

written testimony stating the Arc strongly supports this bill as a means of making more work
opportunities available for developmentally disabled individuals. This bill fully protects the
public interest by requiring this work to be done under the direct supervision of licensed nurses. *
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Page 2
, House Human Services Committee
Bill/Resolution Number HB 1201

~  Helng DateJanuary 13, 2009 |
Tim Huseth, Executive Director of HAV-IT Services in Harvey, ND appeared in support with

written testimony.

Charles Strutz, an employee of Oakes Manor Good Samaritan Center, appeared in support of the
bill and to tell his story of work and duties,

Jerome Swanson, Administrator of Oakes Manor Good Samaritan Center, appeared in support of
and to state that they had Chuck take the test, spent a minimum of 75 hrs training him, $110.00
for him to take the test and the end result is that he is doing just what he did before.

Rocky Zastoupil, Administrator at Elm Crest Manor in New Salem, ND appeared in support of

O G Bt . 4 A < S

the bill noting a very small amount of time is actually spent learning feeding assistants positions
and bed making during the 75 hours of training that we are talking about.

& AL A i

O Jon Larson, Executive Director of Enable, Inc. in Bismarck and Mandan, appeared in support of
(
" the bill with written testimony.

Grant Wilz, Director of Nursing at the Baptist Home in Bismarck appeared in support explaining

e’ g b i

the personnel that they would lose because they didn’t want to take the test or couldn’t. He would

also be in favor of exempting some persons from the Nurse Practices Act.
Discussion: Would this save money to the State? Yes. Non certified Assistants are paid $1.50

less than the certified assistants. Also, the certified assistants are being paid more money, still

less than those that are doing direct care but we are paying them more money because of the

need for them to be certified. Why the Nurses group had a problem with taking these two groups a

in the Nurse Practices Act? Exempting someone from the Nurse Practices Act, your wondering

how do you hold this person accountable for an action that could be a nursing service. How
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House Human Services Committee
Bill/Resolution Number HB 1201
Hearing Date January 13, 2003

many, RN’s, CNA's, or LPN’s need to be on per shift legally. Different sized places have
different requirements, . Facilities must have posted, how many people are working,

Darleen Bartz, Section Chief of the Health Resources Section of the ND Dept. of Health,
appeared neutral with written testimony.

Sharon Moos, Executive Director of ND Nurses Assoc., appeared neutral with written testimony
and stated she would supports amendments.

Dr. Constance Kalanek, Executive Director of the ND Board of Nursing, appeared neutral on the
bill with written testimony and offered an amendment. Also stated that if the bill was not
amended, they would oppose the bill.

Discussion: Conflicts with Medicare, misunderstanding of delegated functions and delegated
interventions, if fraud of Medicare funds would be taking place if this such bill were passed and

where the cost is going to go with bed making and feeding assistant,
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1201

House Human Services Committee
QO Conference Commniittee

Hearing Date January 20, 2003

Tape Number Side A Side B Meter #
2 _ X 1.7 - 20,

Rep. Devlin asked Shelly Peterson of the ND Long Term Association to explain the
"D proposed amendments.
| Shelly Peterson stated that the language handed out is acceptable to the Health Dept. and to the
Board of Nursing and also believes that it will be acceptable to the Nurses Assoc.. The critical

players in this bill were the Health Dept. which were the ones that were citing us. The issue on
the original bill that the Health Dept. didn’t like was the issue of delegated nursing intervention.
Because anytime its a delegated nursing task, it falls under the issue of having to be certified and
75 hours of training, This stays away from the whole issue of delegated nursing intervention and

it simply states that an individual working in the Medicare climate organization, which could

e L

include a hospital or nursing home, we need to received clarification that hospitals wouldn’t have
an issue or problem with this, So it was the advice of the Board of Nursing and the Health Dept.
that we could use Medicare funded organizations. That way it will cover atl of us, We could

J specifically say who is not a licensed nurse and who is in the performance of non hands on task.
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House Human Services Committee

Bill/Resolution Number HB 1201
~—~,  Hearing Date January 20, 2003

And in making a bed, we don’t have any contact with the residents, in feeding residents, we had a 1
question on that, but it was determined by the Health Dept. that even though we might take a
spoon to a residents mouth, it was considered not a hands on. So we believe that this will solve
the problem and we should be able to have persons with disabilities, older women and younger
people to primarily do bed makity of an unoccupied bed and feeding residents.

Concerns of the committee with direct care and indirect care and hands on care. Also if there

was supervision over the feeders and if a nurse had to be in the room during feeding,. Were
nursing homes different in that aspect. Clarification on the Board of Nursing licensing and
regulating and the Nurses Association doesn’t license or regulate.

Sharon Moos, Director of the ND Nurses Association appeared to state that the nurses

RN i AR < S SN S

/ﬂ association testified on this bill and were supportive of the intent of the bill but had some
= concemns about the language because of the way licensure works for registered nurses. We wete

afraid that the delegation in the practices act would actually be forced sweeping and allow

e et e kML

licensed nurses not being able to practice or to delegate. We are comfortable with the Health

Dept. and the Board of Nursing is responsibility it is for the practices act to make those decisions.

Also stated for the committee that their are about 7,000 licensed registcred nurses who actually

live in ND, We also have about 700 members in organization which represent about 10% of the

registered nurses in the state.
Rep. Kreidt moved to adopt the amendment, second by Rep. Uglem, 12-1-0

Rep. Porter moved an amendment that at the end of work task, to specifically state, including
feeding assistants, Second by Rep. Weisz. 13-0-0

Rep. Kreidt moved a DP as Amended, second by Rep. Potter. 13 - 0 - 0, Rep. Kreidt to carry.
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FISCAL NOTE

Requested by Legisiative Council
01/08/2003

Bill/Resolution No.: HB 1201

1A, State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.

Counties Cities Districts | Counties Cities Districts | Counties Cities Districts

2001-2003 Biennium 2003-2005 Blennium 2005-2007 Blennium
General |Other Funds| General |Other Funds| General |Other Funds
Fund Fund Fund
Revenues
Expenditures
Appropriations
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Biennium 2003-2008 Blennium 2008-2007 Biennlum _
School School School

2. Narrative: Identify the aspects of the measure which cause fiscal impact and include any comments relevant to
your analysis.

There would be no fiscal impact for this bill. This bill would remove supervision of the Board of Nursing from Medicare funded
nursing facilities, This would not affect the reimbursement rates for these facilities,

3. State fiscsi effect detall: Forinformation shown under state fiscal effect in 1A, please:
A. Rovenues: Explain the revenus amounts. Provide detall, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amotints. Provide detall, when appropriate, for each agency, line
ftem, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the approptiation amounts. Provide detall, when appropriate, of the effect on
the blennfal appropriation for each agency and fund affected and any amounts included in the executive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

(Name: Brenda M. Welsz iAgency: Human Services
{Phone Number: 328-2397 [Date Prepared: 01/10/2003
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30317.0201 | Adopted by the Human Services Committee |
| Titie.0300 January 21, 2003 /22 Jo3
i -
) povse  AMENDMENTS TO HOUSE BILLNO. 1201 g 1-22-03

NPV

Page 1, line 6, replace *working in a medicare-funded nursing facllity, in the performance of"
with *, lncﬂidlng a feedingy assistant, peiforming nonhands-on tasks while employed in a
medicare-funded organization.”

Page 1, remove line 7

Renumber accordingly
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TN Date: /-70-03
; Roll Call Vote #: l

2003 HOUSF. STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. HB 1201

g

House HUMAN SERVICES Committee

)

E' Check here for Conference Committee _ :

Legislative Council Amendment Number

Action Taken OP 4o Lrnumoed
Motion Made By 6; ) ﬁﬁe Edﬁ Seconded By _&#M

i e

Representatives Yes | No Representatives Yes | No

Rep. Clara Sue Price - Chair e Rep. Sally Sandvig v’ |
Rep. Bill Devlin, Vice-Chair v Rep. Bill Amerman o }
Rep. Robin Weisz v Rep. Carol Niemeier v §
) Rep. Vonnie Pietsch v Rep. Louise Potter N
i /) Rep. Gerald Uglem v |
-~ Rep. Chet Pollert v |
Rep. Todd Porter v f
Rep. Gary Kreidt v !
Rep. Alon Wieland v !
i
Total  (Yes) [3 No O ‘

Absent _ ‘ O
Floor Assignment /’2(?4?' °1//\ 121'1 { {5

"™ If the vote is on an amendment, briefly indicate intent;
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REPORT OF STANDING COMMITTEE (410) Module No: HR-12-0909
January 22, 2003 1:03 p.m. Carrler: Kreldt
Insert LC: 30317.0207  Title: .0300

N REPORT OF STANDING COMMITTEE

HB 1201: Human Services Committes (Rep. Price, Chalrman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
gs YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1201 was placed on the

Ixth order on the calendar.

Page 1, line 6, replace "working In a medicare-funded nursing facility, In the performance of*
with *, including a feeding assistant, performing nonhands-on tasks while employed in a
medicare-funded organization,”

Page 1, remove line 7

Renumber accordingly
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2003 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO, HB 1201
Senate Human Services Committee
Q Conference Committee
Hearing Date February 26, 2003
Tape Number Side A Side B Meter #
1 X 2825 - end
2 _ X 0-76
Committee Clerk Signature p@nrmﬂ % ‘
\._/

Minutes:

SENATOR JUDY LEE opened the public hearing for HB 1201 relating to persons excluded
from the Nurse Practices Act.

REPRESENTATIVE WILLIAM DEVLIN introduced HB 1201 as the prime sponsor. The
disabled in our state need to know, he said, their jobs are secure and won’t be lost because of a
conflict in regulations. (Written testimony plus Harvey newspaper article) (Meter # 2835 -
3088)

SHELLY PETERSON, President of the North Dakota Long Term Care Association, testified on
behalf of the members. She stated that although we represent nursing facilities, basic care
facilities and assisted living facilities, the issue is only affecting nursing facilities, Have been
struggling with this issue for almost four years. We have been unsuccessful in achieving an
administrative remedy and need your help. HB 1201 is an option the Board of Nussing identified

as a way to solve the dilemma. (Written testimony) (Meter # 3124 - 4577)
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Page 2
Senate Human Services Committee
Bili/Resolution Number HB 1201

~ Hearing Date February 26, 2003
. DARLEEN BARTZ, Health Resources Section chief for the North Dakota Department of Health,

testified to provide information about the Department’s nurse aide registry, Indicated they were
in support of the bill. (Written testimony provided) (Meter #4746 - 5115)
DR. CONSTANCE KALANEK, Executive Director from the North Dakota Board of Nursing,

testified in support of the bill. (Meter # 5170 - 5295)

JACK MCDONALD,’ appearing on behalf of the The Arc of North Dakota, testified in support of
the bill. (Written testimony) (Meter # 5360 - 5450)

MRS. GARY ZENTYZ, testified in behalf of herself in support of the bill, She said she had
worked at a long-term facility for 10 years, (Meter # 5496 - 5718)

SENATOR LEE closed the Public Hearing for HB 1201. (Meter #5750)

SENATOR LEE reopened the Committee Discussion on HB 1201,
SENATOR POLOVITZ moved for a Do Pass.
SENATOR FISCHER seconded the motion,

Roll call was read. 6 yeas 0 nays, |
SENATOR POLOVITZ to be the carrier. (Tape 2, Side A, Meter # 0 - 76)
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2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTIONNO. ) o/ 5

f‘ Senate Human Services Committee

Check here for Conference Committee

Legislative Council Amendment Number
' 7

Action Taken D [#) D@S

Motion Made By JA@» . fb’e’“ﬂ Seconded By _é‘” . iw

Senators Yes | No Senators Yes | No
Senator Judy Lee - Chairman
Senator Richard Brown - V. Chair.
Senator Robert S. Erbele
Senator Tom Fischer
\ Senator April Fairfield
R Senator Michael Polovitz
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REPORT OF STANDING COMMITTEE (410)

Module No: SR-34-3334

February 26, 2003 3:31 p.m. Carrier: Polovitz
insert LC:. Title:.

REPORT OF STANDING COMMITTEE

HB 1201, as engrossed: Human Services Commiitee (Sen. J. Les, Chalrman)
recommends DO PASS (6 YEAS, O NAYS, 0ABSENT AND NOT VOTING).

Engrossed HB 1201 was placed on the Fourteenth order on the calendar.
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( N HB 1201

Comments by Representative William Devlin - Prime Sponsor

I’m the prime sponsor on HB 1201 because something is wrong and we can help fix

it. It doesn’t cost any money and it will allow our disabled, our old and our young to

be employed in a nursing home. | heard about this issue for a long time now. I

finally reached my breaking point this past spring when Shelly Peterson called me :
frantic one day. She was upset because two developmentally disabled individuals
‘were going to lose their iobs. They were going to lose their jobs, not because of poor ,»"
performance, vut because of a conflict between federal and state rules. See an article

that ran in the front page of the Harvey newspaper regarding Mary Browning and

Jaynee Faul. The last sentence of the article states “Mary Browning and Jaynee Faul

continue to work at St. Aloisius while they wait the final outcome.”

I think it’s time we write the final outcome. The disabled in our state need to know,
their jobs are secure and won't be lost because of a conflict in regulations. As long as
they do the quality job they are employed to do, some stupid rule shouldn’t crush
their independence and livelihood.

We have many excellent nurses and certified staff working in nursing homes. We
need them to carry out the nursing functions and assure residents get the medical and
nursing care they need and deserve. We have over 5,000 certified nurse assistants
that help residents with bathing, walking, transferring from their bed to a wheelchair,
toileting, etc. These staff are certified. We are not talking about taking away these
duties and responsibilities. Providing direct hands on care must be done by licensed
nurses and certified staff. What I’m trying to do in HB 1201, is take non-nursing
tasks, such as making an unoccupied bed, taking medical supplies to a resident’s
room, emptying a dehumidifier, emptying the trash from a residents room; taking
these tasks, tasks that do not involve direct caregiving or nursing, and allow non-
certified people who are perfectly capable of completing these tasks to do so in our
nursing homes. There used to be a lime when the nurse scrubbed the floor, emptied
the trash and gave the shot. Let’s use the time of licensed and certified staff wisely.,
We need nurses and certified staff to provide nursing care. If we allow non-certified
staff to make empty beds and the other tasks I identified, that will free up time of the
nurse and CNA'’s so they have more time to provide the hands on care.

Please help me right a wrong and correct an injustice. A number of presentors are
here this afternoon to describe the problem, please listen to them carefully and

\ J together let’s solve the problem they are facing,
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0 Testimony on HB 1201
~ House Human Services Committee
January 13, 2003

Chairman Price and members of the House Human Services Committee, thank you for the
opportunity to testify on HB 1201, My name is Shelly Peterson, President of the North Dakota
Long Term Care Association. I am here to testify on behalf of members.

Although we represent nursing facilities, basic care facilities and assisted living facilities, the
issue before you today is only affecting nursing facilities. We have been struggling with this
issue for almost four years. We have been unsuccessful in achieving an administrative remedy
and we need your help. We don’t know if the language before you is the correct wordage. We
are simply following an option the Board of Nursing identified as a way to solve the dilemma
facing us. Rather than give you four years of history on this issue and probably confuse
everyone in the process, I'm going to define the problem. In defining the problem, it is not my
intention to point fingers at the North Dakota Board of Nursing, North Dakota Department of
Health, or North Dakota Department of Human Services. We have been working with them to
solve this issue and together none of us have been able to find the right solution.

Prior to last month, the Board of Nursing was on record stating that making an unoccupied bed
in a nursing facility was a nursing task. They remain on record today that feeding of a patient
) is a nursing task. This position in and of itself is fine, however it becomes complicated because
of the definition of “nurse aide” in the federal rules promulgated under the Social Security Act.
Our federal rules (42CFR 483.75) in essence require that anytime you call something a “nursing
or nursing related service,” the person completing that task must complete a 75 hour training

course and pass a national test to be certified.

The federal government is careful not to define the tasks of nursing. Here comes the conflict,
with the Board of Nursing having the position, that making an unoccupied bed and feeding a
resident is a pursing task, our federal rules kick in, which state these tasks can only be done by
an LPN, RN or certified nursing assistant (CNA).

Let me assure you all staff that take care of residents, that complete personal cares, such as
bathing, brushing of teeth, lifting, transferring, peri-care are certified staff that are well training
and qualified. We have found that the two tasks of making an unoccupied bed an feeding
residents who need a little help can be delegated to well-trained uncertified staff. People who
we have employed in these positions have been the old, the young and persons with disabilities.
We have found they provide outstanding service, are dedicated employees and contributed
greatly to the quality of life of nursing facilities residents because of the relationships they

develop with residents.
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~~ As you found out from your Vice Chair, this summer the Health Department, at the direction of
the Department of Human Services began citing nursing facilities for using non-certified staff
to make unoccupied beds. The first citation was going to be given to St. Aloisius Medical Center
in Harvey. I'm not going to address the devastation, the threat of that action had on the two

women employed in Harvey, you will hear their personal story later.

The young, the old and persons with disabilities we employ are excellent, well trained and well
qualified. They contribute greatly. The bed-making issue and feeding issue¢ are slightly
different, because of recent action by the Board of Nursing and the federal government changing
their position on the use of feeding assistants. For a few minutes I would like to address each

issue separately,

Bed-Making:

After the Health Department received their directive from Human Services to inforce the
position that all people making an unoccupied bed be a certified nursing assistant or an LPN or
RN, we requested the Health Department not issue citations until after we sought clarification
from Centers for Medicare and Medicaid Services (CMS). The Health Department waited on
citations and informed us they would “track” non-compliance. What this meant was, if during
your unannounced survey you were found to be using “non-certified” people to make unoccupied
beds, your facilities name would be put on a list. If it was later determined the state was required
to enforce only certified staff could make an unoccupied bed, all on the “list” would receive a
citation. The problem with receiving this citation, was the only way you could remove the
deficient practice was certify these people by enrolling them in the 75 hour course, have them
pass a written examination and demonstrate clinical competency in numerous caregiving
situations. The vast majority of the developmentally disabled can’t master the training and
testing requirements, the old don’t have the physical strength and endurance and the young just
want to work around school, sports and a social life. We make allowances for these situations

because we have found all three groups are excellent caregivers.

ha

CMS clarified the certification issue with bed-makers in September 2002. They said, in essence,
they do not require individuals who make unoccupied beds to be certified, however if North .
Dakota has a more stringent rule or law, (i.e. BON) it should be enforced. After this
clarification, again the Health Department, delayed issuing citations, giving us an opportunity
to solve this problem with the Board of Nursing. In November the Board of Nursing invited me
into their Board mecting and asked my opinion on four options they were considering to solve
the bed-making issue. Attached see the letter. To us the only viable solution was option #3, seek
an exemption from the Nurse Practice Act (NPA). We had been in communication with the
Board since July 2002 on this issue. It was our hope to seek a solution with them. We also
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indicated that if we could not solve this issue administratively, we would seek a legislative
solution, In November the Board of Nursing tabled the issue and took the action of asking their
aitorney and executive director to seek a viable solution to bed-making and delay the feeding
assistant solution until March or April 2003, The Board of Nursing revisited this issue through
aconference call on December 10, 2002. I'm happy to state the Board of Nursing, changed their
position on bed-making and I'm hopeful it’s acceptable to the Health Department and CMS.
Attached is the new position of the Board of Nursing, It is my understanding the North Dakota
Health Department has forwarded this new position/statement to CMS for comment,

The issue of feeding is still unresolved for us. Anytime the Board of Nursing identifies
something as nursing, our federal rules will require the person to be certified, Although we don’t
expect the Board of Nursing to take such action and the Board of Nursing has worked hand-in-
hand with us to solve this problem, we don't want to leave the issue unresolved, There are rate-
setting cases before the administrative law judge and the district court that are arguing about
what is nursing in this state, and those rate-setting cases are driving this issue. We feel the
Jegislation before you will remove our bed-makers and feeding assistants from the preview of

the nursing debate and allow us to employ them.

Feeding Assistants:
Since the mid-eighties nursing facilities have used specially trained individuals to feed residents

during dining times, which as you can imagine is a very busy time. To assure residents are
properly fed and hydrated, extra staff are employed for this task, This practice was recognized
and supported by the State Health Department. It was considered a very positive practice with
no negative outcome ever documented. In 2000, eighty percent of the nursing facilities used
feeding assistants, we estimated 447 individuals were employed for this purpose. In August
2000, the federal government, CMS cited a North Dakota nursing facility for using feeding
assistants, CMS asserted that a change in the Social Security Act was needed if North Dakota
wanted to continue to use feeding assistanis. At the same time, they asserted the feeding
assistants appeared to be doing an excellent job, residents were well fed and hydrated, however
the law must be followed. It was the federal government position