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2003 HOUSE ST ANDINO COMMIITEB MINUTES 

BILI.JRBSOLUTION NO, BB 1201 

House Human Services Committee 

Cl Conference Committee 

Hearing Date January 13~ 2003 

T Number Side A 1--__;;;.~..;;..;.;;=~-~-~ SideB 
1 X 

X 

Committee Clerk Si 

Minutes: 

Meter# 
1 l.7-54.6 
0.0-17.9 
34.3-36.0 

Rep. Bill Deylin appearoo in support of the bill as the prime sponsor with written testimony 

stating this hill will allow our disabled, our old and our young to be employe,d in a nursing home. 

Sen, Klein appeared as a sponsor and in support of the bill . 

• Rm,, Weisz appeared as a sponsor and in support of this bill also stating this protects the care in 

the nursing homes and wilt keep those working there now employed. 

Shelly Peteoon. President of the ND Long Tenn Care Assoc. appwed in support with written 

testimony. She also handed out written testimony from Audrey Aurit. 

Jack MacDonald appeared ort behalf of the Arc of North Dakota in support of the bill with 

written testimony statL1.g the Arc strongly supports this bill as a means of making more work 

opportunities available for developmentally disabled individuals. This bill fully protects the 

public interest by requiring this work to be done under the direct supervision of licensed nurses. 
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House Human Services Committee 
BilVResolution Number HB 1201 
Hearing Date January 13, 2003 

Iim Huseth. Exeoutive Director of HA V-n· Services in Harvey, ND appeared in support with 

written testimony, 

CharJos Strutz. an employee of Oakes Manor Good Samaritan Center, appeared in support of the 

bill and to tell bis story of work and duties. 

,Jerome Swgpm Administrator of Oakes Manor Oood Samaritan Center, appeared in support of 

and to state that they had Chuck take the test, spent a minimum of 7S hrs training him, $110.00 

for him to take the test and the end result is that he is doing just what he did before. 

Rocky Zastoypil, Administrator at Elm Crest Manor in New Salem, ND appeared in support of 

the bill noting a very small amount of time is actually spent learning feeding assistants positions 

and bed making during the 7S hours of training that we are talking about. 

Jon I fDKPD, Executive Director of Enable, Inc. in Bistnat¢k and Mandan, appeared in support of 

the bill with written testimony. 

Ognt ~ Director of Nursing at the Baptist Home in Bismarck appeared in support explaining 

the persoMel that they would lose because they didn't want to take the test or couldn't. He would 

alsil> be in favor of exempting some persons from the Nurse Practices Act. 

f)jscussion; Would this save money to the State? Yes. Non certified Assistants are paid $1.SO 

less than the certified assistants. Also, the certified assistants are being paid more money, still 

less than those that are doing direct care but we are paying them more money because of the 

need for them to be certified. Why the Nurses group had a problem with taldng these two groups 

in the Nurse Practices Act? Exempting someone from the Nurse Practices Act, your wondering 

how do you hotd this person accountable for an action that could be a nursing service. How 
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Houae Human Services Committee 
Bill/Resolution Number HB 1201 
Hearina Date January 13, 2003 

many, RN's, CNA's, or LPN's need to be on per shift legally. Different sized places have 

different requirements. • Facilities must have posted, how many peorle are working. 

Darleen Bartz, Section Chief of the Health Resources Section of the ND Dept. of Health, 

appeared neutral with written testimony. 

~ Executive l>irC\.--tor of ND Nurses Assoc,, appeared neutral with written testimony 

and stated she would supports amendments. 

Dr. Constance:, Kalanek, Executive Director of the ND Board of Nursing, appeared neutral on the 

bill with written testimony and offered an amendment. Also stated that if the bill was not 

amended, they would oppose the bill. 

Discussion: Conflicts with Medicare, misunderstanding of delegated functions and delegated 

interventions, ifftaud of Medicare funds would be taking place if this such bill were pas!'4ed and 

where the cost is going to go with bed making and feeding assistant. 
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2003 HOUSE ST ANDINO COMMITI'EE MINUTES 

BILIJRESOLUTION NO. RB 1201 

House Human Services Committee 

□ Conference Committee 

Hearing Date January 20, 2003 

T Number Side A SideB Meter# 
2 X l.7 - 20. 

Committee Clerk Si 

Rep. Devlin asked Shelly Peterson of the ND Long Term 

proposed amendments. 

Association to explain the 

Shelly Peterson stated 'that the language handed out is acceptable to the Heahh Dept. and to the 

Board of Nursing and also believes that it will be acceptable to the Nurses Assoc.. The critical 

players in this bill were the Health Dept. which were the ones that were citing us, The issue on 

the original bill that the Health Dept. didn't like was the issue of delegatid nursing intervention. 

Because anytime its a delegated nursing task, it falls under thie issue of having to be certified and 

7S hours of training. This stays away from the whole issue of delegated nursing intervention and 

it simply states that an individual working in the Medicare climate orgrutization, which could 

1nclude a hospital or nursing home, we nood to received clarification that hospitals wouldn't have 

an issue or problem with this. So it was the advice of the Board of Nursing and the Health Dept. 

that we could use Medicare funded organizations. That way it will cover all of us, We could 

specifically say who is not a licensed nurse and who is in the perfonnance of non hands on task. 
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House Human Services Committee 
Bill/Resolution Number HB 1201 
Hearing Date January 20, 2003 

And in making a bed, we don't have any contact with the residents. in feeding residents, we had a 

question on that, but it was detennined by the Health Dept. that even though we might take a 

spoon to a residents mouth, it was considered not a hands on. So we believe that this will solve 

the problem and we should be able to have persons with disabilities, older women and younger 

people to primarily do bed makin!(; r,f an unoccupied bed and feeding residents. 

Concerns of the c.onunittee with direct care and indirect care and hands on care. Also ifthere 

was supervision over the feeders and if a nurse had to be in the room during feeding. Were 

nursing homes different in that aspect, Clarification on the Board of Nursing licensing and 

regulating and the Nurses Association doesn't license or regulate. 

Sharpp Moos. Director of the ND Nurses Association appeared to state that the nurses 

association testified on this bill and were supportive of the intent of the bill but had some 

concerns about the language because of the way licensure works for registered nurses. We were 

afraid that the delegation in the practices act would actually be forced sweeping and allow 

licensed nurses not being able to practice or to delegate. We are comfortable with the Health 

Dept. and the Board of Nursing is responsibility it is for the practices aot to make those dt.~isions. 

Also stated for the committee that their are about 7,000 licensed registered nurses who actually 

live in ND, We also have about 700 members in organization which represent about 10% of the 

registered nurses in the state, 

Rep. Kreidt moved to adopt the amendment, second by Rep. Uglem. 12 - 1 - O 

Rep. Porter moved an amendment that at the end of work task, to specifically state, including 

feeding assistants. Second by Rep. Weisz. 13 .. 0 - 0 

Rep. Krt,idt moved a DP as Amended, second by Rep. Potter. 13 .. 0 - 0, Rep. Kreidt to carry. 
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BIii/Resoiution No,: HB 1201 

FISCAL NOTE 
Requested by Legl1laflv• Council 

01/0912003 

1A, State flteal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to 
fundlna levels and a;:;;;:w,--:atlons antlcloated under current law. 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General other Funds General other Funct. General otherFUndl 

Fund Fund Fund 
Revenues 
E -'ltu .... 
A__._.:..~:-- --

1 B. County. cltv. aild IChool dl1trlct tlteal effect: Identify the fiscal effect on the B--· __ , ,'ate DO/It/cal subdivision. 
2001-2003 B.nnlum 2003-2005 Biennium 2005-2007 Biennium 

School School School 
Counties CttlN Dlatrlctt Counfln Cities District■ Counties Cltlel Dlstrfcts 

2. Namltlve: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis. 

'~ ! There would be no fiscal impact for this bill. This biU would remove supervision of the Board of Nursing from Medicare funded 
/ nuning facUitiea, This would not affect the reimbursement rates for these facilities. 

3, State flscgl effact detail: For Information shown under slate fiscal effect In 1A, please: 
A. RovenUM: Explsln the revenu1J amounts, Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive budget. 

8. Expenditures: Explain the expenditure amotmts, Provide rletall, when appropriate, for each agency, line 
Hem, and fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropliatlon amounts. Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the 1txeautll/fi 
budget. Indicate the relationship between the amounts shown for expend/lures and appropriations. 

Name: Brenda M. Weisz Agency: Human Services 
Phone Number: 328-2397 Date Prepared: 01/10/2003 
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30317,0201 
Tltfe.0300 

BOUSE 

V-t-
Adopted by the Human Services Committee / l 

January 21, 2003 I ~ /03 

AMENDMENTS TO HOUSE BILL NO.1201 Bl 1-22-03 

Page 1, line 6, replace •working In a medloare•funded nursing faolllty, In the ~rformance or 
with •, Including a feedlnQ assistant, pe1formlng nonhands•on tasks white employed In a 
medlcare-funded organization.• 

Page 1, remove llne 7 

Renumber accordingly 

Page No. 1 30317.0201 

TM 1forotr•tc ,.,.. on tht1 ftl• 1rt 1eC1.ff'1t1 rtptOduotfone of recorde •uv.red to Nodtrn rnfc,,..tfon IVlt• fo, llfcrofflMfnt.,.. 
_,.. ff lllld-fA tht. r•l•r OOUl"lt of butfnttl, Yht photooref)f!tc pt'OCNI Mtttl ,t ... t'dl Of tht AMerfcan N1tfontl ltandlrd8 tnatftutl 
(~II) for airchfv1l 111fcrofflM. NOfZCl!t If tht fflllld fMff lt\oVt fl IHI letfblt than tht1 Notice, tt ft dut to tht quality of tht 
~ bell'III fHNd, ~~ 
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Date: /--?tJ .() .3 
Roll Call Vote #: / 

2003 HOUSR STANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. HD 1201 

House HUMAN SERVICES 

D Check here for Conference Committee 

LegJslative Council Amendment Number 

Action Taken Qp U'A ~ 

Motion Made By ¥ -Ktlidb Seconded By i?Pp 1£11,r 
' 

Representadves Yet No Re1>re1entadve1 
Rep. Clara Sue Price .. Chair V Ren, Sallv Sandvi2 
Reo. Bill Devlin. Vice-Chair V Rep. Bill Amennan 
Rea,. Robin Weisz ✓ Rei,. Carol Niemeier 
Reo. Vonnie Pietsch V Reo. Louise Potter 
Reo. Gerald Umem V" 
Reo, Chet Pollert 
Reo. Todd Porter v 
Reo. Garv Kreidt V"'.,,. 
Reo. Alon Wieland 

0 

Committee 

Yet No 
V .,,,,, 
v 
t/ 

Total (Yes) ( 5 No ----------
Absent 0 
Floor Assignment 

If tbe vote is on an amendment, briefly indicate intent: 

The •fcrotl"lf!fltC IMtff on tht• ftl11 art 1ecur1t• r~ttone of rteordl dtUvertd to Modtrn lnfor1111tton syat .. for 11fcrofll•fl'lt and 
wtl'I fHMtd fn th• NIUl•r cour•• of bulfnetlo Th• photogrfl,.,110 procttl Mlttl 1tandlrdt of th• AINl'fCln N1tfonal ltendlrdl lnttltutt 
(ANSI) for archfval mlcrofllM. N01JCEI If the fflllltd f11119e attov• ,. le•• lttlblt than tht• Notfct, It,. dut to the quelttv of the 

doclNnt bef nt ff lined. ('°)\ ~ '.ll,4 ~I;:)~ -- 1dit-lCl3 -
Optr•tor'• s~~ D1t• 
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REPORT OP STANDING COMMlnEE (410) 
January 22. 2003 1 :03 p.m. 

Moduli No: HR•12•0909 
carrier: Krelctt 

lnNrt LC: 30317,0201 11tle: .0300 

REPORT OF STANDING COMMITTEE 
HB 1201: Human Strvlcea Commlttet (Rep. Price, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommenda DO PASS 
(13 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1201 was placed on the 
Sheth order on the calendar. 

Page 1, llne 6, reptace 'working In a medleare-funded nursing facility, In the performance or 
with •, Including a feeding assistant, performing nonhands-on tasks whUe employed In a 
medlcare-funded organization.• 

Page 1, remove fine 7 

R~number accordlngly 

(2) DESI<. (3) COMM Page No. 1 HA•12-0900 

Tht Mf Ol"Off•t o ,.,.. on thl• ffl• art ICOUl"at• rllM':O(MCltf n of rtCONft •uwred to Nocltrn lnfo,..tf on IYtt .. fo, ltfttoffl1l"f n ...,. fft_..,,. ._ ~l•i- courae of butfnt11. tht photogrephte Pf'OCffl ... t, 1tandtNM of th• AMtrtoen N1ttonel tt..,.l'dl lnetttutt 
(AMII) fol' 1rchfv1t Mf crofflM, NOTICth lf the fflNd ..... •w fl lHI lttfblt then thf• Not fee, ft fl due to tht qu1llty of the -t bef .. fflNd, , ~~ 
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200J SINATE HUMAN SERVICES 

HB 1201 

Ttt. Mfcrotrlf)htc fNQff on thf1 ftl111 are accurate reproductfOM of retorde delfvered to Modern lnfor1111tfon Sytteffll for 11fcrofflmfno and 
were fflMd fn tht r.eoul1r courae of butfnes1. The phototral)hfc procete fflffte 1tendardt of th• Alllerfcan N1tfonat lt1nderdl lnstftutt 
(ANSI) for archfval infcrofflm. NOTtCSe If the ffll!led f1111ge •~ve f• teas teofble than thf• Notfce, ft t• due to the quality of the 
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2003 SENATE ST ANDINO COMMITTEE MINUTES 

BILI/RESOLUTION NO. HB 1201 

Senate Hwnan Services Committee 

□ Conference Committee 

Hearing Date February 26, 2003 

T Nwnber Side A SideB 
1 X 
2 X 

Committee Clerk Si ture 

Minutes: 

Meter# 
2825 - end 
0-76 

:J SENATOR JUDY LEE opened the public hearing for HB 1201 relating to persons excluded 
• .................. 

from the Nurse Practices Act. 

REPRESENTATIVE WILLIAM DEVLIN introduced HB 1201 as the prime sponsor. The 

disabled in our state need to know, he said, their jobs are secure and won't be lost because ofa 

conflict in regulations. (Written testimony plus Harvey newspaper article) (Meter# 2835 -

3088) 

SHELLY PETERSON, President of the North Dakota Long Tenn Care Association, testified on 

behalf of the members. She stated that although we represent nursing facilities, basic care 

facilities and assisted living facilities, the issue is only affecting nursing facilities. Have been 

struggling with this issue for almost four years. We have been unsuccessful in achieving an 

administrative remedy and need your help. HB 1201 is an option the Board of Nursing identified 
.. '", 

\ as a way to solve the dilemma. (Written testimony) (Meter # 3124 - 4577) 
,J 
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Senate Human Services Committee 
Bili/Resolution Number HS 1201 
Hearing Date February 26, 2003 

DARLEEN BARTZ, Health Resources Section chief for the North Dakota Department of Health, 

testified to provide infonnation about the Department's nurse aide registry. Indicated they were 

in support of the bill. (Written testimony provided) (Meter #4746 .. S 11 S) 

DR. CONSTANCE KALANEK. Executive Director ftom the North Dakota Board of Nursing, 

testified in support of the bill. (Meter # 5170 .. S295) 

JACK MCDONALD, appearing on behalf of the The Arc of North Dakota, testified in support of 

the bill. (Written testimony) (Meter# 5360 - 54S0) 

MRS. GARY ZENTZ, testified in behalf of herself in support of the bill. She said she had 

worked at a long-term facility for l O years. (Meter # S496 - S718) 

SENATOR LEE closed the Public Hearing for HS 1201. (Meter #S750) 

SENATOR LEE reopened the Committee Discussion on HD 1201. 

SENATOR POLOVITZ moved for a Do Pass. 

SENATOR FISCHER seconded the motion. 

Roll call was read. 6 yeas O nays. 

SENATOR POLOVITZ to be the carrier. (Tape 2, Side A, Meter # 0 - 76) 
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~ I , Date: 0~ J{i-~ 
RoU CaJJ Vote#: (j) 

2003 SENA TE ST ANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. / j_o I 

Senate Human Services 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Committee 

Action Taken Do 'Pa.s.s 
Motion Made By J.,,.. , :fo-€4 Seconded By .k • ]~ 

Senaton Yes No Sen1ton Yet No 
Senator Judy Lee - Chairman ✓ -
Senator Richard Brown .. V. Chair. v 
Senator Robert S. Erbele ✓ 
Senator Tom Fischer ~ 

Senator Aoiil Fairfield .,,,, 
Senator Michael Polovitz J 

Total (Yes) ___ --ii{o _______ No _____ 0 ______ _ 

Absent 

Floor Assignment ,A.&,.yy, {F)J~ 
]fthe vote is on an amendment, briefly indicate intent: 
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RIPORT OF ITANt'ING COMMITT!E (410) 
Pebru.-y 29, 2003 3:31 p.m. 

R!POAT OF STANDING COMMITTEE 

Module No: 8f144-3114 
C.rrter: Polovttz 

lnNtt LC:. Title:. 

HB 1201, II en1roe11d: Human Servlcee CommlttN (Sen. J. LM, Chairman) 
recommends DO PASS (6 YEAS, 0 NA VS, 0 ABSENT AND NOT VOTING). 
Engrossed HB 1201 was placed on the Fourteenth order on the calendar. 

(2) DE8t<, (3) COMM Page No. 1 
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2003 TESTIMONY 

HB 1201 
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HD 1201 

Comments by Representative WUHam DevHn - Prime Sponsor 

I'm the prime sponsor on HB 1201 because something is wrong and we can help fix 
it. It doesn't cost any money and it wiU aJJow our disabled. our old and our young to 
be employed in a nursing home. I heard about this issue for a long time now. I 
finally reached my breaking point this past spring when ShelJy Peterson called me 
frantic one day. She was upset because two developmentally disabled individuals 
were going to lose their Jobs. They were going to Jose their jobs, not because of poor 
performance. out because of a conflict between f ederaJ and state rules. See an article 
that ran in the front page of the Harvey newspaper regarding Mary Browning and 
Jaynee Faul. The last sentence of the article states "Mary Browning and Jaynee Faul 
continue to work at St. Aloisius while they wait the final outcome." 

I think it's time we write the final outcome. The disabled in our state need to know, 
their jobs arc secure and won't be lost because of a conflict in regulations. As Jong as 
they do the quality job they are employed to do, some stupid rule shouldn't crush 
their independence and livelihood. 

We have many excellent nurses and certified staff working in nursing homes. We 
need them to carry out the nursing functions and assure residents get the medical and 
nursing care they need and deserve. We have over 5,000 certified nurse assistants 
that help residents with bathing, walking, transferring from their bed to a wheelchair. 
toileting. etc. These staff are certified. We are not talking about taking away these 
dudes and responsibilities. Providing direct hands on care must be done by licensed 
nurses and certified staff. What rm trying to do in HB 1201, is take non-nursing 
tasks, such as making an unoccupied bed, taking medical supplies to a resident's 
room, emptying a dehumidifier, emptying the trash from a residents room; taJcing 
these tasks, tasks that do not involve direct caregjving or nursing, and allow non­
certified people who are perfectly capable of completing these tasks to do so in our 
nursing homes. There used to be a time when the nurse scrubbed the floor, emptied 
the trash and gave the shot. Let's use the time of licensed and certified staff wisely. 
We need nurses and certified staff to provide nursing care. Ifwe aUow non~certified 
staff to make empty beds and the other tasks I identified, that will free up time of the 
nurse and CNA's so they have more time to provide the hands on care. 

P)ease help me right a wrong and correct an injustice. A number of prcsentors are 
here this afternoon to describe the problem, please listen to them carefully and 
together let's solve the problem they are facing. 

6per•tor'• stgnttur• 
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Testimony on HD 1201 
House Human Services Committee 

January 13, 2003 

Chainnan Price and members of the House Human Services Committee, thank you for the 
opportunity to testify on HB 1201. My name Js Shelly Peterson, President of the North Dakota 
Long Term Care Association. I am here to testify on behalf of members. 

Although we represent nursing faciHties, basic care facilities and assisted Jiving facUities, the 
issue before you today is only affecting nursing facilities. We have been struggling with this 
issue for almost four years. We have been unsuccessful in achieving an administrative remedy 
and we need your help. We don't know if the language before you is the correct wordage. We 
are simply following an option the Board of Nursing identified as a way to solve the dilemma 
facing us. Rather than give you four years of history on this issue and probably confuse 
everyone in the processt I'm going to define the problem. In defining the problem, it is not my 
intention to point fingers at the North Dakota Board of Nursing, Norili Dakota Department of 
Health, or North Dakota Department of Human Services. We have been working with them to 
solve this i,qsue and together none ofus have been able to find the right solution. 

Prior to last month, the Board of Nursing was on record stating that making an unoccupied bed 
in a nursing facility was a nursing task. They remain on record today that feeding of a patient 
is a nursing task. This position in and of itself is fine, however it becomes complicated because 
of the definition of "nurse aide" in the federal rules promulgated under the Social Security Act. 
Our federal rules ( 42CFR 483. 75) in essence require that anytime you call something a "nursing 
or nursing related service," the person completing that task must complete a 75 hour training 
course and pass a national test to be certified. 

The federal government is careful not to define the tasks of nursing. H~re come~ the conflict, 
with the Board of Nursing having the position, that making an unoccupied bed and feeding a 
resident is a nursing task, our federal !tiles kick in, which state these tasks can only be done by 
an LPN, RN or certified nursing assistant (CNA). 

Let me assure you all staff that take care of residents, that complete personal cares, such as 
bathing, brushing of teeth, lifting, transferring, peri-care are certified staff that are well training 
and qualified. We have found that the two tasks of making an unoccupied bed an~ feeding 
residents who need a little help can re delegated to wen-trained uncertified staff. People who 
we hnve employed in these positions have been the old, the young and persons with disabilities. 
We have found they provide outstanding service, are dedicated employees and contributed 
greatly to the quality of life of nursing facilities residents because of the relationships they 
develop with residents. 
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As you found out from your Vice Chair, this summer the Health Department, at the directJon of 
the Department of Human Services began citing nursing facUities for using non .. certffied staff 
to make unoccupied beds, The first citation was going to be given to St. AJof sJus Medical Center 
in Harvey. I'm not going to address the devastation, the threat of that action had on the two 
women employed in Harvey, you will hear their personal story later. 

The young, the old and persons with disabilities we employ are excellent, well trained and well 
qualified, They contribute greatly. The bed~making issue and feeding issue are slightly 
different, because ofrecent action by the Board ofNursing and the federal government changing 
their position on the use of feeding assistants. For a few minutes I would Hke to address each 
issue separately. 

Bed-Makin~ 
After the Hea)th Department received their directive from Human Services to inforce the 
position that all people making an unoccupied bed be a certified nursing assistant or an LPN or 
RN, we requested the Health Department not issue citations until after we sought clarification 
from Centers for Medicare and Medicaid Services (CMS). The Health Department waited on 
citations and infonned us they would '"track" m)n-compliance. What this meant was, if during 
your unannounced survey you were found to be using "non-certified" people to make unoccupied 

.-.__ .. ,, bedst your facilities name would be put on a list. If it was later determined the state was required 
to enforce only certified staff could make an unoccupied bed, all on the "list" would receive a 
citation. The problem with receiving this citation, was the only way you could remove the 
deficient practice was certify these people by enrolling them in the 75 hour course, have them 
pass a written examination and demonstrate clinical competency in numerous caregiving 
situations. The vast majority of the developmentally disabled can't master the training and 
testing requirements, the old don't have the physical strength and endurance and the young just 
want to work around school, sports and a social life. We make allowances for these situations 
because we have found all three groups are excellent caregivers. 

CMS clarified the certification issue with bed-makers in September 2002. They said, in essencet 
they do not require individuals who make unoccupied beds to be certified, however if North , 
Dakota has a more stringent rule or law, (i.e. BON) it should be enforced. After this 
clarification, again the Health Department, delayed issuing citations, giving us an opportunity 
to solve this problem with the Board ofNursing. In November the Board of Nursing invited me 
into their Board meeting and asked my opinion 011 four options they were considering to solve 
the bed .. making issue. Attached see the letter, To us the only viable solution was option #3, seek 
an exemption from the Nurse Practice Act (NPA). We had been in communication with the 
Board since July 2002 on this issue. It was our hope to seek a solution with them. We also 
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indicated that if we could not solve this issue administratively, we would seek a legislative 
solution. In November the Board of Nursing tabled the issue and took the action of asking their 
attorney and executive director to seek a viable solution to bed .. making and delay the feeding 
assistant solution until March or April 2003, The Board ofNursing revisited this issue through 
a conference call on December l O, 2002. I'm happy to state the Board ofNurslng, changed their 
position on bed-making and I'm hopeful it's acceptable to the Health Department and CMS. 
Attached is the new position of the Board ofNursing. It is my understanding the North Dakota 
Health Department has forwarded this new position/statement to CMS for comment. 

The issue of feeding is stilJ unresolved for us. Anytime the Board of Nursing identifies 
something as nursing, our federal rules wiJJ require the person to be certified. Although we don't 
expect the Board of Nursing to take such action and the Board of Nursing has worked hand-in­
hand with us to solve this problem, we don~t want to leave the issue unresolved. There are rate­
setting cases before the administrative Jaw ju<lge and the district court that are arguing about 
what is nursing in this state, and those rate-setting cases are driving this issue. We feel the 
legislation before you will remove our bed-makers and feeding assistants from the preview of 
the nursing debate and alJow us to employ them. 

Feedin& Assistants: 
Since the mid-eighties nursing faciliti~s have used specialJy trained individuals to feed residents 
during dining times, which as you can imagine is a very busy time. To assure residents are 
properly fed and hydrated, extra staff are employed for this task. This practice was recognized 
and supported by the State Health Department. It was considered a very positive practice with 
no negative outcome ever documented. ln 2000, eighty percent of the nursing facilities used 
feeding assistants, we estimated 44 7 individuals were employed for this purpose. In August 
2000, the federal government, CMS cited a North Dakota nursing facility for using feeding 
assistants. CMS asserted that a change in the Social Security Act was needed if North Dakota 
wanted to continue to use feeding assistams, At the same time, they asserted the feeding 
assistants appeared to be doing an excelJentjob, residents were well fed and hydrated, however 
the Jaw must be foJJowed. It was the federal government position that all feeding assistants must 
be certified if they work in a nursing facility. They also said if we simply converted our feeding 
assjstants into volunteers, we would meet the regulations. This citation was made at a time when 
we had 1000 open positions, we were experiencing 66% turnover in our caregiving staff, two­
thirds of nursing facilities termed themselves in a staffing crisis and 40% of the nursing facilities 
had stopped admissions because they didn't have sufficient staff. 

CMS forced the State Health Depru1ment to enforce this requirement and thus we had two 
options: 1) enroJl all your feeding assistants in the minimum 75 hour course and have them pass 
a written and clinical skiJJs test or 2) fire them in their current position. We worked with our 
Congressional Delegation to amend the Sodal Security Act and to date legislation has been 
stalled in Congress. 
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For some facilities it became a moral issue pitted against a legal issue. Facilities felt to deliver 
the highest quality of care and assure residents were properly fed, they wanted at aU costs to 
continue to employee these valuable employees. 

Facilities encouraged their staff to take the training course. For a variety of reasons not all 
feeding assistants were willing or capable of taking the course. Although well~trafned in their 
feeding functions, the comprehensive course and testing was beyond the reach for many. Today, 
at least three nursing facilities continue to employ feeding assistants who are not certified, thus 
out of compliance with the fed era] requirement. One facility you will hear from today, because 
they were recently cited for non-compliance. Their story and situation is compelling. 

Two facilities we can't share their identity with you, as acknowledging their existence would put 
them at risk of citation. One employs a woman in her late ejghties, this job is her life, we hope 
they never find out about her work, 

The legislation before you, HB 1201 will clear the path for us to re-employ (or take them out of 
hiding) feeding assistants. FinalJy, CMS has seen the 1ight, in March 2002 they proposed rules 
to allow all the states to utiJize and employ feeding assistants. Those proposed ru]es are a god .. 
send. It was hoped the proposed rules would become finaJ by the end of 2002. We are told the 
rules should be published early in 2003. Attached is a brief summary of the proposed rules. 
Since the publishing of the proposed rules we have been in communication with the Health 
Department on, how can we immediately implement the rules in North Dakota. 

The Health Department has infonned us there are two obstacles that must be removed prior to 
implementation. The first issue is the Board of Nursing is on record stating feeding 1s a nursing 
task and because of that position we could never implement the ruJes because once a task is 
detennined to be a nursing function, only an LPN, RN or "certified'' nurse assistant can be 
utilized to complete that function. The exemption before you w.ouJri solve that problem. 
The second issue is the State Health Department indicated they need more money to provide the 
oversight and supervision to implement this new regulation. We are working with them to 
overcome this barrier. 

0 

~1y testimony before you is the short version. We have four years of history. I've left out a lot 
of the details and tried to highlight the problems and solution. Again we don't intend to blame 
anyone for the mess we are in. The Board ofNursing, Health Departmt'mt and facilities alJ had 
good and right intentions on this seemingly simply but complex issue. Our desire is to seek a 
Jegislative solution and solve this problem on .. e and for all. We are open to amendments that 
could better achieve our end resu1t of employing bed .. makers and fer:ding assistants. 
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I have a number of individuals that want to share with you how this issue impacts their life, This 
issue has hurt people, people who wt,re caught in a web of regulations, People who are 
excellent employees, delivering a valuable service. The examples are from across the state, eaoh 
has their own story ... 

Today I'm tou~hing upon the people who want to be a feeding assistants or bed-makers. I 
• haven't touched upon the linpaot of nursing facility residents and the loss of these caregivers in 
their life. 

Audrey Aurit -A Conner feeding assistant who lost her job and wants to work again, 

Tim Huseth .. Executive Director at HA V-IT Adult Services in Harvey an advocate on behalf 
of two developmentally disable women who work at St. Aloisius Medical Center in Harvey, 
speaking on behalf of Mary and Jaynee. 

Charles Strutz - A twenty plus year employee who makes beds at the Oakes Manor Good 
Samaritan Center. Chuck was the focus of a rate-setting case that brought this issue to the 
forefront. 

Rockford Zastoupll .. Administrator at Elm Crest Manor in New Salem tells the stories of a 
recent citation for using an individual as a feeding assistant. Excellent employee, is on her third 
try of passing the certification test. 

Jon Lanon .. Representing the North Dakota Association ofCommunicy Facilities. 

Grant Wilz .. Director of Nursing at the Baptist Home in Bismarck. 

Shelly Peterson, President . 
North Dakota Long Term Care Association 
1900 North 11 th Street 
Bismarck, ND 58501 
(701) 222-0660 
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*20013 N.D. Code§ 43-12.J .. 04 

WEST'S NORTH DAKOTA CODE 
TITLE 43. OCCUPATIONS AND J•ROFESSIONS 

CHAPTER 43-12.l. NURSE PRACTICES ACT 

' 
Current through the Special Suslon of the J7th Legislative Assembly (2001) 

§ 43-12.1-04. Persons exempt from provisions or chapter 

This chapter does not apply to: 

1, Persons who perfonn nursing interventions !n oases of emergency or disaster, 
2. Students practicing nursing as a part of a board-approved nursing education program, 

Pace 1 

3. LegaUy licensed nurses of another state employed in this state by the United States government or any 
· of its bureaus, divisions, or agencies, 

4, A nurse licensed by another state or Canada, whose employment requires the nurse to accompany and 
care for a patient in transit for health care. 

S. A nurse licensed by another state whose employment by a resident of that state requires the nurse to 
accompany and care for the resident in North Dakota, 

6. A person who perfonns nursing tasks for a family member. 
7. A person who is not licensed under this chapter and who renders assistance pursuant t.o chapter 23-27, 
8. A person licensed or registered under this title and oanying out the therapy or practice for which the 

person is licensed or registered, 
9. A person who provides medications, other than by the parenteral route: 

a. Within residential treatment centers for children licensed under chapter 25--03.2 and North 
Dakota Administrative Code chapter 7S-03-17; 
b. Within treatment or care centers for developmentally disabled persons licensed under 
chapter 25-Hi; . 
c. With.in group homes, residential child care facilities, and adult foster care facilities licensed 
under section S0-11-0 l or North Dakota Administrative Code chapter 75-03-16; or 
d. Within human service centers licensed under chapter 50..06. 

10. A nurse currently licensed to practice nursing by another jurisdiction: 
a. Whose practice in another state requires that nurse to attend orientation, meetings, or 
continuing education in North Dakota; 
b. Who serves as a guest lecturer or short-term consultant; or 
c, Who provides evaluation undertaken on behalf of an accrediting organization. 

Am,nd,d by l.1995, c. 403, § S, 1jf. July I, /99S: L.1995, c, 404, § I, tjf. July I, /99S; l.1999, c, 376, § I, ,ff. Aug, I, 1999: 
L.2001, c. J72, § J, ,ff. JuJy I, 20()/, •20014 

HlSTOIUCAL NOTES 

HISTORICAL AND STATUTORY NOTES 

L.199S, c, 403, §§ 18 to 20, provide: 

"Section I 8. rnlnsition, Rights 111d duties thlt ho.vo matured, pentiltles that WON! incurred, and proceedings that were 
commenced ~fore the etl'ectlve date [Aug, I, 1995) of this Act remain valid under the law In efrect at the time of the occurrence. 
Arty pe~on holdirtg o. license or registnuion to pl'llCtlce nursing that is valid on the effective dnte of this Act Is ddomed to be licensed 
ur registered under the provisions or this Act 111d ls eligible for renownl of the llc:cnso or rcgl!1tr11tlon under the condltl ~tts llrtd 
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TO: 

FROM: 

DATE: 

RE: 

'., -

North Dakota Board of Nursing Members 

Constance B. Katanek, Ph.D., R.N .• Executive Oi,ector 
North Dakota Board of Nursing 

Brian Bergeson. Speclal Asslstant Attorney Ganersl 
North Dakota Bo;ud of Nursing 

November 19. 2002 

Ctarifioation regarding Services by Assiatlvo Personnel 
In Medicare-Funded FacJJltle1 In North Dakota 

At Its September. 2000 masting, lhe North Dakota Board of Nursing reaffirmed its 
posltfon tha1 the feeding nf H patient fs a nursing task. The Baa,d sfmUarly asserted, In 
the Mott/Oakes administrative appaal, that bed mekfng its a nursing ~&k. Defining 
nursing by Individual tasks, however, has proven to be compHcatecJ and c;onfuslng. end 
sueh deflnlttons are difficult (If not lmpo5slble) to apply In Medicare-funded racllitlAR ln 
North Dako1a. A departure from the prior dflflnltlons may therefore b" Justified. 

The complication is presaot because of the definition of "nurse aide'" Jn the federal rules 
promulgated under the Socl.:tf Security Act. Speelflcally, In 42 C.F.R. S -483.75. a nurse 
aide. is defined os 11any indlvtdual furnishing nursing or nursfng-telated services." 
lmportantty, Individual$ defined as nurse aides under§ 483.75 are further tGqulred by 
the federal rules to become certified. As a result, consistent with § 483. 75. all 
lndlviduals perlormlng feeding and bed maklng services, wllich the Board has defined 
as nurslr,y tasks, are performing nur&lng .. refatod sorvicec and must bc:a fQderally 
certified. 

The No,1h Dakota Department of Health and the North Dakota Long Term C~re 
Association have asked the Boatd to ciariry Its position regarding f eedlng ;md bed 
making. Without clariflcatlon, lndfvlduats performing such services In Medicare-funded 
facUltles must be fedarally certified under§ 483.75, and the Individuals who are not and 
r.annot be certified wiJI no longer be able to provide such services. 

We beU.,ve that the Board has sevoral options to consider. First. thA tioard can 
m;ilntRln Its position that feeding and bed making are nursing tasks, which will require all 
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lndlvfduafs performing such aervlces in Medlooro-funded faclllUas to beconw rooerarty 
certlfl$d, As you are ~ware, the Bo,nd Is required by tho Nurae Practlc:ea Act to assure 
that QUOllf1od, competent practitioners and Moh-quality standards are available In the 
publlc Interest. See N.O.c.c. 43-12.1-01, Requiring .111 Individuals employed in 
Medicare-tunded facUltles to become federally certified wirt herp a8surEt that the 
Individuals providing teedlng and bed making stirviee1;1 are quallfled and comp$tent. 

Second, the Bnard could modify Its positron regarding the performance of feeding and 
bed makfrig 5ervioes so that tndlvlduals may be able 10 perform such services without 
betng fed~rany certified. The Board prevlougly and partially modified Its position about 
feeding when it adopted the following statement at Its Marc;h 1, 2001 meeting: 

This activity of dall)' lhilng {I.e. 1 feeding) applies to nurse assistants 
carrying out a delegated nursing Intervention who must hofd current 
registry status. Services that are lndlreuUy provided to cllenb1 can be 
ad,ninlstrativety directed and may or may not be a nursing rr.sponslblllty. 

One P.oss1bltt modiRcation would be to emphasize applicable statutory and other nursing 
definitions. The Nurse Practices Act, and fts related administrative ruk1e1, antlcfpate that 
nur~lng s13rvlct!S wtu be provided either by llconsod nurses or regfstered unftcenr:;P.d 
assi&flve persons, Se~ !.Sa. N.D.A.C. 54-05-04-01. The term .. unlloensed asslstive 
person• is defined to mean "an assistant 10 the nurse who regardless of Utlo is 
authonz&d by the board to perform nursing Interventions dolegated and supervised by a 
licensed nurse: N.O.C.C. § 43~12.1~02(11), The term •nursing interventJon• it then 
defined to mean "the Initiation and completion of ellant-1ocused actions noceusary 1o 
accomplish the goafl4 defined In the plan of care.• N.O.A.C. § 64-01-03-01(38). 
Importantly, 1he administrative rulos contempfate that Ojnurslng interventions vary from 
setting to $etting depe~ding on the cllent popul~tlon ~arv$d and the acuity and 
complexity of the client's care naeds.'1 kL 

As a result, unlicensed assistl\le persons are pArforrning nursing interventions, or 
nursing services, onty when the Interventions or services ar'IJ neces~ary to accompnsh 
the goal~ defined In a patient's plan of care. In other words. rather than bro3dly defining 
feeding and bed making services a& nur~ing ta~kt;, ~uch services can be regar<fod as 
nursirtS1 tasks only when necessary 10 accompllsh the goals defined in each patient's 
particular plan o( care. If the plan of care does not address a particular raedlng or bed 
making nood1 the provision of such servlr.~s will not be nur: ing servicoa, regardless of 
who supurviaes tho provision of such ~ervlce~. However, t>ased upon our dlscus~ions 
wi1h representatives of the North Dakota Oepartm$nt of Health. a modlflcaUon based 
upon a patient's plan of care (unless it is further restricted) will ,n practice generally 
require fE:defal certification for most lndlvlduats, as all servfces provided to a patlE:!nt are 
generally included within th8t patient's portlcutar plan of care, 

. 
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Another p()SSibllity would be to modify the term "nu~lng intervention•. or the Board':, 
Interpretation of that term, In order to restrict Its scope. For example, tho Board could 
s(tparate the nursing and non-nursing components of nurslf'lg Interventions. Such 
modification would be similar In n.ture to the March 1, 2001, modification referenced 
above. but would Ukely need to be more specific. ·s 

/( \'\~~ \ Third. the Board could considor seeking or supporting ~nolhur exemption to§ 43-12.1-
. I vf2/ 04 of the Nurse Practices Act. Such &)(emption could broadly 4:l)(emrt unlicensed 

" .. ~ asslstfvo p(~tsons from the scope of the Nurse Practices Act, or could be more narrowly 

~
V~ dratted to eKempt certain unlicensed asslstive persons, such as those working In 

Medicare-funded ~f acilitles or 1hvse performing feeding and b~ making service$, ll may 
, prove difficult, ho over, to draft a limited exemption that will properly and appropriately 

define the r>erson and terms of tho exemption. 
~ ~u,,(S;(\~ 

Finally, the Board could table lts discussion on this matter until March or April of 2003. 
At that tJmo. It Is e)(pected that new foderat rules wUI be promutgatad which wlfl e)(clud& 
the servicos of feeding assistants from the *nursing · or nursing-related services .. 
contempla1ed in § 483. 76. The wording of the new federal rules may impact how any 
potential n1oa1t1catlon or e)(emptlon 01 the Board should be worded or applied. By 
waiting for the now rolee lo be promulgated, the Board ma)' be better able to address 
this matter, 

If the Boafd la inclined to follow the first option described abo'le. we recommend 
adoptfng lhe foUowlng sl~!e,~111: 

FEEDING ANO BED MAKING SERVICES ARE NURSING 
INTl!RVENTIONS SUBJECT TO REGULATION BY THE NORTM 
DAkOTA BOARD OF NURSING; HOWl::VER, SUt;H INTERVENTIONS 
CAN SAFELY AND PROPERLY Bf!: DCLEGA'TEO TO UNLICENSED 
ASSIS'TIVE PERSONS WITHIN MEDICAREMFUN0ED FACILITIES. AS 
LONG AS THEY ARI: DELEGATED AND SUPERVISED BY A LICENSED 
NUf,t;SE. 

If the 8o~rd is incflned to follow the second option described abov~. thereby 
emphasizing the nursing definitions, we recommend adopting the following statement: 

NURSING SERVICE$ WITHIN MEDtCA~E~FUNDt:O FACILITIES MUST 
BE DEFINED IN ACCORDANCE WITH EACH PATIENTS PARTICULAR 
PLAN OF CARE, IF AN ACTION rs NECESSARY TO ACCOMPLISH 
THE GOALS DEFINED IN THE PLAN Of: CARE, THE ACTION WILL SE 
A NURSING JNTERVENl ION AND THE:Ht:FORE A NURSING SERVICE, 

Thi Mfort1r .... to , .... on thf I ftl• ire eccurat• r~tfw of recordt •Uwl"ld to Modern rnfotwtfon lylt .. for afol"Offlttfn, end J 
tftN ff llM-h, tht .-Ul•r HUrH of butfnttl. Th• .. otogr1,,hfc pt'OCNI Mttl ,t ..... of th• Mtrfcan N1tfonel ltendlrde lf'lltftutt ,' 
(MIi) for 1rdtfY1l Mfcroffl1. NOTICE• If tht fflMld ·-· _.,. f• l .. , lttfblt then thf• Notfct, ft fl dut to tht qutlfty of tht . 
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ALTHOUGH IT MAY BE SAFELY ANO PROPE~LY DELEGATED TO 
UNLICENSED ASSISTtVE PERSONS AS LONG AS IT IS DELEGATED 
ANO SUPERVISED BY A LICENSED NURSE. IF AN ACTION IS NOT 
NECESSARY TO ACCOMPLISH THE GOALS DEFINED IN THE PLAN 
OF CARE. THE SERVICE WILL NOT BE A NURSING fNTERVENTION 
OR A NURSING SERVICE, AL THOUGH IT MAY 81: PERFORMED BY 
UNUCENSED ASSISTIVE PERSONS AND SUPERVISCD BY A 
LICENSED NURSE. 

If the Board is lncllnod to follow any of the remaining options descrlbod above, we 
believe that further discussfoo :.nd dlrectlc.>n wlll be necessary. 
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_LERVICK 
GEIERMANN ~BERGESON 

December 13, 2002 

Edward Erickson 
Office of Attorney General 
600· E Boulevard Ave· . ,.: · - ·:­
Bismarck ND 58505 .. Q040 

Re: Unoccupied Bed Making 

Dear Edward: 

, ' . . 

I am enclosing a copy of the Statement regarding Unoccupied Bedmaking Services by 
Asslstlve Personnel that was adopted by the North Dakota Board of Nursing at Its meetf ng 
on Dece'mber 10, 2002. This Statement Includes revisions based upon your observations 
that we discussed last Friday. 

It Is my understanding that the North Dakota Department of Health wfll be forwarding this 
Statement to the Centers for Medicare and Medicaid Services (11CMS") for comment. I 
kindly request that you provide me with a copy of CMS• comments. 

Thank you for your assistance. I look forward to CMS' comments. 

Sin~ 

Brian L. aerges~n 
Special Assistant Attomey General 
North Dakota Board of Nursing 

BLB/vs . 
cc: Constance 8, Kalanek, Ph.D., R.N., Ex~c. Dir,, 

N.O. Board of Nursing 
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NORTH DAKOTA BOARD OF NURSING 
,1, S 7dl St.. Suhe s«M. lllman:~ ND 51504•511I 

Web Site Add,..s httpa/lwww.-dboura 
Telepho• f (701) 3za.m, 

Nune AdYocaeJ I (701) 328.'713 
Fu # (701) 321-'715 

Statement regarding Unoccupied Be,dmaklng Services 
by Asslstlve Personnel 

At Its September. 2000 Board meeting, the North Dakota Board of Nursing ("Board") 
reaffirmed tts position that the feeding of a patient Is a nursing task. The Board slmllarty 
asserted. In the rate-setting administrative tJctlon concerning the North Dakota 
Department of Human Services, Mott Good Samaritan Nursing Center and Oakes 
Manor Good Samaritan Center ("Mott/Oakes action"), that bed making Is a nursing task, 
Defining nur~lng by lndlvldual tasks, however, has proven to be compUcated and 
confusing, and such definitions are difficult {If not lmposslble) to reasonably apply In 
North Dakota due to certain federal regulations applicable to Medicare and Medicaid .. 
funded facflltles. A departure from the Board's prior definitions by task may therefore be 
justified. 

The compUcatlon Is present because of the definition of "nurse aide" In the federal rules 
promulgated under the Social Security Act. Specifically, In 42 C.F.R. § 483,75, a nurse 
alrie Is defined as .,any lndfvldual furnishing nursing or nursing-related services ... 
Importantly, lndlvlduals defined as nurse aides under § 483.75 are further required by 
the federal rules to become certified. As a result, because of the Board's current 
definitions by task, all lndlvlduals performing feeding and bed making services In 
Medicare and Medicaid-funded facllltles are being regarded as performing nursing or 
nursing-related services and are therefore required to be federally certified. 

The. North Dakota Department C'>f Health and the North Dakota Long Term Care 
Association have asked the BofArd to clarify Its position regarding feeding and bed 
making. Without clarification. lndlvlduals performing such services In Medicare and 

-·· Medicaid-funded facllltles must be federally certified under§ 483.75, ·and the Individuals 
who are not and cannot be certified will no longer be able to provide such services. 

At Its November. 2002 Board meeting, the Board tabled Its discussion regarding feeding 
until March or April of 2003. At that time, It Is anticipated that new federal rules wlll be 
promulgated which wlll expressly exclude the services of feeding ass1$tants from the 
11nurslng or nursing-related services" contemplated In § 483. 75. The wording of the new 
fed~ral rules may Impact how the Board shou.ld clarify Its position. By waiting for the 
new rules to be promulgated, the Board may be better able to address the feeding 
Issue. The Board did determine, however, to clarify Its position with respect to 
unoccupied bed making, 

___ ) The Board described bed making as . a nursing task when It Intervened In the -

'l'ht nll1i11lnn nr tht Nnrlh flnknt11 hniml or Nuuln,i I~ tn 11sN11rr Nnrth Unkn111 rlll1.rn~ 1111nllty n11r"lna t11rt 1hrn11ji!h lht rl-.:uhallon nr 
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Mott/Oakes action, whfch was a state rate-setting admfnrstratlve action, The Issue 
specified fo! determination In that action was whether the salaries and employment 
beneflts of persons employed as bedmakers should be classified In the category of 
housekeepers or. the category of nurse aides for rate-setting purposes, In order to 
resolve that Issue, the meaning of the term "nurse aides", as set forth i11 N.D.A.C. § 75-
02 .. 06-02.2(2)(a), was debated. 

The Board In the MoWOakes action argued, and presented testimony, that bed making 
In a nursing faclllty Is a nursing task, and therefore should not be regarded by the North 
Dakota Department of Human Services as a housekeeping service for rate-setting 
purposes. The Board's Intent, consistent with Its duty to protect the health and welfare 
of the residents of North Dakota, was to Insure that bed making services were 
delegated by, supervised by and authorized by nurses rather than housekeepers. 
Accordlngly, the Board argued, and the District Court upheld, that bedmakers were 
"nurse aides" wlthfn the meaning of the state rate .. settlng regulations. The meaning of 
the term "nurse aide• as defined In § 483. 75 was not an Issue, and the Board did not 
assert any position with respect to the meaning of that term for any survey or 
certlflcatfon purposes. (After the Mott/Oakes action was resolved, the North Dakota 
Department of Human Services amended Its definition of the term ~nurse aides'', 
thereby effectively rendering moot the Board's arguments In that action.) The Board's 
testimony. however, has been· used for certlflcatlon purposes following the MoWOakes 
action. 

Although bed making Itself Is a relatively minor focus of nursing as a profession, the 
responslblffty for bed making In the health care setting, as argued by the Board In the 
Mott/Oakes action, generally falls within the boundary of nursing practice. Although the 
Board generally asserted, for rate .. settlng purposes and within the meaning of N.D.A.C. 
§ 75 .. 02 .. 06-02.2(2)(a), that bed making Is a nursing task, the Board does not believe, for . 
certification purposes and within the meaning of § 483.75, that the making of an 
unoccupied bed must afways be performed by a licensed nurse or an lndlvldual who has 
completed the federal certification requirements. Instead, the Board believes that 
unoccupied bed making can In many circumstances be safely and properly delegated to 
non-certified Ind lvlduals. 

The Nurse Practices Act, and Its related administrative rules, anticipate that nursing 
services will be provided either by licensed nurses or registered unlicensed asslstlve 
persons. See M N.D.A.C. 54-05-04-01. The term "unlicensed ~sslstlve person" Is 
defined to mean "an t lstant to the nurse who regardless of title Is authorized by the 
board to perform nursh·ig Interventions delegated and supervised by a licensed nurse." 
N.D.C.C. § 43-12.1-02(11 ), The term "nursing Intervention" Is then defined to mean "the 
Initiation and completion of client-focused actions necessary to accomplish the goals 
defined in the plan of care." N.D.A.C. § 54-01 .. 03-01 (38). In other words, a nursing 
Intervention. which presumably Is a 11nurslng or nursing-related service" under§ 483.75, 
requires the Initiation and completion of a 11cllent .. focused action." 
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As discussed above, the Board has prevlously descrlbcid bed making, Including the 
making of unoccupied beds, as a nursing task. In fact, the prlnclples for making an 
unoccupied bed can be found In most basic nursing and nurse assistant textbooks. The 
term •unoccupied bed,• however, refers to a bed on which the assigned patient· or 
resident fs not lying or sitting down when the linens are to be changed, The Board does 
not believe that the making of an unoccupied bed, which Is not directly provided to a 
patient or resident, Is a .. client-focused action." As a resutt, the Board holds that the 
making of unoccupied beds, while a service that may be delegated and supervised by a 
licensed nurse, Is not a nursing Intervention within the meaning of N.D.A.C, § 54-01-03-
01 (38) and therefore should not be a nursing or nursing-related service within the 
meaning of§ 483,75, 
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C Feeding Assistant Regulations: 

✓ Feeding assistants must complete a state .. approved training course. 

✓ The rules specify the content. not the length of the course. 

✓ The content of training must be: feeding techniques, safety and 
emergency procedures, communication and interpersonal skills, 
infection control and resident rights, appropriate responses to resident 
behavior and recognizing changes in residents and reporting those to 
the nurse. 

✓ States must approve the feeding assistant training programs however, 
CMS states this training could easily be implemented in any facility 
with an approved nurse aide training program. 

✓ Facilities need to maintain a record of individuals it uses as feeding 
assistants. 

.--..... ✓ Facilities must report any incidents of feeding assistants who have been 

'- found to neglect or abuse a resident, or misappropriated a residents 
funds. 

✓ States aren't required to maintain a formal registry, but the intent is 
similar. 

✓ Professional nursing staff in the facility must identify residents who 
need help eating and drinking and those who can be fed by feeding 
assistants. Ut,e the :MDS to detennine who is appropriate. 

✓ A nurse must be in the unit or on the floor where the feeding assistant 
is provided and is immediately available to help. 

✓ Any non .. professional nursing facility employee, including the 
administrator, activity staff, clerical, laundry or housekeeping staff may 
be considered a feeding assistant if they complete the training 
requirernents. 

✓ Feeding assistants are meant to supplement staff~ not replace them. 
"'\.,., TheuJfore, feeding assistants can not be counted toward any 1ninimum 

~ staffing requirements. 
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Oood afternoon, my name Js Audrey Aurlt, I was a feeding assistant at Medccntcr One 
Golden Manor in Steele until I Jost my Job In June of 2001. I loved my job and the last 
th!ng I wanted to do was quit. 

I started working at the nursing home in 1996 after many years with BEK 
Communications in Steele. I didn't want to become a couch potato and when they asked 
ifl would be wllling to help during meal times at the home, I said yes, 

Today rm approaching 80 years old. I was 78 when I quit at the home. I've got some 
trouble breathing and most days, something hurts. I'm having a little more trouble 
walking now but I can get around okay. 

My residents loved it when I helped them eat and visited with them. In fact, one time 
one of my favorite residents Jost seven pounds whUe I was gone on vacation. She and I 
have gotten into a kind of routine, and my being gone wasn't part of the routine. After I 
returned. it didn •t take Jong at all and we had that weight right back where it belonged! 

It's not that I did anything really special at the nursing home. I just took the time to care 
for the residents like I hope someone will care for me when I'm a resident. And that 
might not be so far away. 

I certainly don't want to have a rushed or overburdened e1nployee asking me to "open my 
mouth wider'' or "chew a little quicker" or "try not to talk so muoh, we're eating now!' I 
want to enjoy my meals while I can, and I know that's how my residents felt about me. 

Yes, the staff at the nursing home encouraged me to take the course and test so I could 
keep my job. Do I look like I could go through 75 more hours of training, training to 
learn how to lift and move residents bigg~r than ine, training I don ,t want and don •t need 
to help my residents with their meals and snacks? 

I understand the folks in Washington finally understandp~ople.Jijce tne are a.good thing 
for the residents.. Now we seem to have a problem with some state role. 

Periodically I call the nursing home, to see ifl can go back to work. It's been almost two 
years since Jtve fed my residents. Some have died. I miss the residents. It was one of 

· the most rewarding jobs I've ever had. 

Please do something so other folks like me who want to work in their local nursing home 
can. 

Thank you. 

Audrey Aurit 
2535 .39th St SE 
Steele, ND 58482 
(701) 475-2633 
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January 12, 2003 

I HOUSE HUMAN SERVICES COMMITTEE 
. HB 1201 . 

CHAIRMAN PRICE AND COMMITTEE MEMBERS: 

My name Is Jack McDonald. I'm appearing here today on behalf of The Arc of 

North Dakota. The Aro is an open membership organization made up of people with 

mental retardation and other related developmental. dlsablUtfes, thefr famflfes, friends, 

interested citizens, and professlonafs fn the dfsabllfty field. 

The Arc of North Dakota has over 1,200 committed members and friends ..• your -
neighbors and constituents •.. fn chapters in Grand Forks, Fargo, Valley City, 

Jamestown, Bismarck, Dickinson and Bowman. 

Our Mission Statement Is to improve the quality of life for children and adults 

with mentaf t retardation and related developmental dfsabllltles and their famllles through 

advocacy, educatlo~ and family support services. 

Public pollcy advocacy Is an essential component of the Aro movemQ.nt, and . 
that's why we're here today. Arc members have worked together leglstators over the 

past 50 years to secure family support services, special education, health care, leisure 

opportunities, vocational training, community housing and other community support 

services. 

The Arc strongly supports this bffl as a means of making more work 

opportunities ~vallable for developmentally disabled Individuals. It Is difficult, at best, to 

find meanfngful work opportunities for these lndlvlduals. ft makes it just that much more 

difffcult if they are precluded from certain Jobs because they can't qualify as licensed 

nurses. This bflf fully protec~s the publfc Interest by requiring this work to be done under 

the direct supervision of llcensed nurses. 

The Arc urges you to support and give a 11do pass .. to HB 1201. 

If you have any questions. I wfff be happy to try to answer them. Good luck this 

session. THANK YOU FOR YOUR TIME ANO CONSIDERATION. 
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January 13, 2003 

Chairperson Clara Sue Price and members of the Health & Human Services 

Committee, my name Is Tim Huseth. I am the Executive Director of HAV-IT Services In 

Harvey, ND. Our agency provides services to 34 people who have developmental 

dlsabllltles. I am here to ask your support for HB 1210 regarding persons to be 

excluded from the Nurse Practices Act. 

Last summer our focal nursing home was surveyed and sited a deficiency by 

Heatth Facllftles for employing people who did not have CNA certification to make 
unoccupied beds for nursing home residents; As a result two people With 

developmental dfsabllltles who receive support services from us and who are employed 

by the nursing home to make beds were effected. One person had been working as a 

Q bed maker for the past 2 years and the other person for the past 5 years. In order to 

correct the deficiency, the nursing home's options Included transferring these two 

employees to another job within the f acmty or re lea sing them from employment. The 

nursf ng home director shared with me that she had to meet with the two people effected 

to explain the situation. The first person was In shock. In dlsbeUef that she would have 

to leave the nursing home. The second person became very upset and responded with 

a tearful .. Nol.N Fortunately, Health Facllltles agreed to temporarily remove the 

deficiency. These two employees continue to be employed as bed makers and await 

the final decision of thef r employment status. 

As a DD Service Provider for the past 21 years, we have been an Important 

partner with the state of North Dakota Integrating people whll have developmental 

dlsabllltles from Institution settings to community llvlng. Our local nursing home, the 

largest employer In our community, has also been an Important partner with us as we 

identified employment opportunities to help people who have developmental dlsabllltles 

become tax payers rather than tax dollar recipients. We search for Jobs that are labor 
···••.,..., 

Intensive and/or are routine. Bed making fits this criteria very well. 

~ 

:, ,, 

"- · ordl •u ed to MOdlrn lnforMtton syat- fol' •foroi'fl11t1"11 n 
TtM •fcrotr1p1t¢ f__. _, thl• ff l• •re eccur1t1 r..-_oducthN of rec wr lll'ICMrdt of th• Mtrf c.n N1tfon1l ltlll"ldlrdl 1n1tttutt 
wttt ffl.,,f,- ttM .._...l•I' COUf'lt of bultn111.h Tf~•l~t.~.'.!..~O::-t"-:e::or~lt th.n this Notfct, ft t1 u to tht quality of tht 
(AMII) for 1rctttY1l 111toroftt1, MOYICl!I If t • , au -- .., .... 

- bolna fHMd, :::Di ds:o~ 16\P:IC>3, 
U, t4 JC>Q>.. Dltl 

0ptr1tor'• lfaneturt 

' 

! 
I 
l 

I 
I. . 
l 

.J 



I 
I 
t 

r 

I ,~ 
i 
I 

. 
Testimony on HB 1201 
January 13, 2003 
Page2 

As a result of this partnership, people who have developmental dlsablllllas have 
obtained emploYment eamlng wages &8 well &8 vacations. They have a sense of self. 

worth that they can contribute lo our community. They have established friendships 

with their co-workers and are Included In their soclal activities, staff meetings, birthdays, 
weddings & parties. DD Service Providers such as HAV-IT Services are located across 

the slate In both urban and rural communities. Please support HB 1201 as It offers an 
Important Job opportunity to people Who have developmental dlsabllltfes. 

This conclUdas my testimony, I would be happy to try to answer any questions 
that you might have. 

Tim Huseth, Executive Director HA v .. ,r Services 
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House Human Services Committee 

January 13, 2003 

Chairperson Prfce and members of the House Human Service• Committee, my 

name la Jon Larson. I am the executive director of Enable, Inc., a private, non­

profit agency In Bismarck and Mandan that provides services to people with 
developmental disabilities. I am also representing today the North Dakota 

Association of Community F acllltJes. NDACF represents 26 agencies across the 

state that provide services to people with dlsabilJtles. f am here to express our 

support for HB1201. 

Part of what providers do for the people we support rs to find meanrngful Jobs in 

the community. Many of the people we support possess skllls that are a good 

match to a Job that Is fairly routine and labc r Intensive. Bed making In a nursing 

home Is a good example of a wfn-wfn situation where an employer gains a steady 

employee for a necessary task and a worker gains a much needed and valued 
I •• 

job. To restrict this activity because an employee can not pass a written test or 

can not perform a wide variety of other job functions does not seem right or 

helpful. Passage of this bill will allow Nursing Homes to gain valuable 

employees while providing meaningful job opportunities for people with 
dlsabilltiea. ._.. 

We urge your support of HB 1201. Thank-you for this_ opportunity to testify. 

Jon Larson, Executive Director of Enable Inc. and representing NDACF 
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January 13, 2002 

2:00 p.m. 

North Dakota Department of Health 

Madam Chairman and members of the House Human Services Committee, I am 
Darleen Bartz, Section Chief of the Health Resources Section, North Dakota 
Department of Health. I am here today to provide Information to the committee 
regarding the Department's nurse aide registry. 

The .Department of Health as the state survey agency Is designated through 
federal Medicare and Medicaid requirements to operate the nurse aide registry. 
The registry, which has been maintained by the Department for more than 10 
years, currently lists more than 10,000 certified nurse aides who are ellglble to 
work In nursing facllltfes. The Department's nurse aide registry Is recognized by 
the North Dakota Board of Nursf ng. This means that the Department's registry 
meets or exceeds the requirements of the Board's nurse aide registry and that a 
nurse aide fisted on the Department's registry does not also need to be listed on 
the Board's registry. 

The federal Medicare and Medicaid nursing facility requirements mandate that 
fndlvlduals who provide nursf ng or nursing-related services who are not licensed 
staff, volunteers or famHy members be llsted on the Department's nurse aide 
registry. To obtain registry status, the lndMdual Is required to successfully 
complete nurse aide traf ning and competency evaluation program requirements. 
The competency evaluation programs approved by the Department are required 
to be nationally recognized and have both a written/oral and a cllnical 
component. I; 

The Oepartinent Is also required to Investigate allegations of abuse, neglect or 
mlsapproprhitfon of residents' property against fndlvlduals working In the nursing 
faculty and to place validated findings on the Department's nurse aide registry. 

During the annual Medicare and Medicaid Inspection of nursing facllltfes, staff are 
observed providing care to residents, and records of staff training and 
reglstratlon/llcensure are reviewed as needed to follow up on any concerns. 
Since renewal Is required every two years, the Department also monitors to 
determf ne that registrations are current. 
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The propased leglsf atfon would exempt from the Nurse Practices Act those 
lndlvfduals In nursing facfHtles who provide nursing or nursing-related services 
and who are not licensed nurse,. The Department would continue to operate the 
nurse aide registry as Identified above, Including apprQvat of nurse aide training 
and competency ev~luatlon programs, Investigation of abuse aUegatlons. and 
onsffe monitoring of care provided to residents. The Department anticipates that 
the nurse aide registry would continue to be a Board-recognized registry. 

This concludes my format testimony. I am happy to respond to any questions you 
may have. 

Thank you. 
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TESTIMONY ON HOUSE BILL NO. 1201 
January 13, 2003 

Sharon Moos, Executive Director 
North Dakota Nurses Association 

The North Dakota Nurses Association Is concerned that the language In House 

BIii 1201 f s 11too broad' and goes beyond the Intent of exempting 11slngte-task 

workers. 

tt is our understanding that licensed nurses can neither delegate to, or be 

responsible for Individuals exempted from the Nurse Practices Act. Thu current 

language In this bill would remove a nurse's responsibility for ml of the workers in 

Medicare-funded nursing facilities who now perform delegated nursing functions. 

We do not believe this was the intent of the Long Term Care Association but if 

the language remains unchanged It would be opposed by the Nurses 

Assodatlon. 

If the problem Is the single-task worker then we recommend amending the bill 

language to Identify and exempt "single-task workers employed lo Medlcare­

fynded facilities•. 

The current language ls probfematlc because of the types and numbers of long 

term care employees who could be impacted by a licensed nurses Inability to 

delegate to or supervise their activities. We support amending the language to 

clearly Identify who Is being exempted and believe the type of tasks completed 

by these Individuals should be those not requiring delegation by a licensed nurse 

or of a nature that could threaten the safety of a resident in a Medicare-funded 

facility. 
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NORTH DAKOTA BOARD OF NURSING 
,1, S , .. SL. Suite 504. lllaua. ND SU" t-5111 

Welt Site A...,_. Mtp&/lwww .... ,Lel'I 
, ... , ••• I (711) m-,m 

BUMAN SERVICES COMMITTEE 

TESTIMONY RELATED TO BB 1201 

~ A•--, I (7eJ) 321-ffl.1 F• # (7tJ) 321-'7. 

Chairperson Prlce and members or the Human Services Committee, my name ls 
Dr. Constance Kalanekt Executive Director of the North Datkota Board or Nursing. 

• On behalf or the board. I wlsh to offer tesilmony on RB 1201 relating to the 
exemption ln the Nurse Pradlces Act 43-12.1-04. 

l 
10 
I 
I 
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The North Dakota Board of Nursing works dlllgently to establlsh and maintain 
rules and regulations that prt">tect and serve the publlc. The board currently 
licenses 83~2 registered nurses of which 61 % hold a bachek,rs degree or 
higher, 3179 licensed practlcaf nur&es of which 48% hold an associate degreet 
and 489 advanced practice nurses. The board also maintains a Unlicensed 
Asslstlve i'erson Registry of 2341 Individuals who assist the nurse In the delivery 
of nursing care and 716 medication assistants. The Board protects ~he citizens 
of North Dakota through the Jlcensure and registration of these lndlvlduals • 

L 

As a representative of the North Dakota Board-of Nursing I would llke to offer the 
following amendment to the proposed language:• 

An lndlvldual working In a Medlcart=-funded faclllty, who Is not a licensed 
nurse, In the performance of single tasks. Gelegated nursing lntewentloAS 
HAder the dlrootlon of a licensed rn:u:ser 

The rationale for the amendment Includes the following: 

• The orlglnal language Is too broad and leaves the statement open for 
broad Interpretation, 

• The exemption Is specific for a slngle task worker. 
• The Individual would be providing a service under the direction of 

housekeeping or dietary. 
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• It eliminates the posslble conflict with NDAC 54-05-04 Standards for 
Assignment and Delegatlon, 

Healthcare Is f n a constant state of change with Impetus coming from many 
different agendas, The Board of Nursing and the North Dakota Department of 
Health worked Jolntly to provide a clarlflcatlon on the use of this type of worker, I 
have attached the clarifloatlon document submitted to the Centers for Medicare 
and Medicaid Services In December 2002 for your review. Ultlmately, CMS will 
need to provide gulda nee as to what they Include In the definition of 111nurslng 
related services. We expect a response shortly. 

The Board of Nursing wlll be meeting for the January meeting on Thursday and 
Friday this week and wlll be discussing this exemption In detail. I would ask for 
consideration In submitting any addltlonal testimony at that time. 

Thank you for giving me the opportunity to provide testimony. 

I am now open for questions. 

REFERENCES 

North Dakota Board of Nursing, (2002). Cu"ent Database, 919 So. 
7th st .• Bismarck, ND 58504 . 
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February 26, 2003 

SENATE HUMAN SERVICES COMMITTEE 
HB 1201 

CHAIRMAN LEE AND COMMITTEE MEMBERS: 

My name Is Jack McDonald. I'm appearing here today on behalf of The Arc of 

North Dakota. The Aro Is an open membership organization made up of people with 

mental retardation and other related developmental dlsabllitles, their famllles, frfeinds, 

interested citizens, and professionals In the dlsablllty field. 

The Aro of North Dakota has over ·f ,200 committed members and friends ... your 

neighbors and constltuents ... ln chapters In Grand Forks, f-argo, Valley City, 

Jamestown, Bismarck, Dickinson and Bowman. 

Our Mission Statement Is to Improve the quality of life for children and adults 

with mental, retardation and related developmental dlsabllltles and their famflfes through 

advocacy, education and family $Upport services. 

Public policy· advocacy Is an essential component of the Arc movement, and 

that's why we're here today. Arc members have worked together legislators· over the 

past 50 years to secure family support services, special education, health care, leisure 

opportunities, vocational training, community housing and other community support 

services. 

l'he Arc strongly supports this blll as a means of making more work 

opportunities available for developmentally disabled Individuals. It is difficult, at best, to 

find meaningful work opportunities for these Individuals. It makes It just that much more 

difficult If they are precluded from certain jobs because they can't qualify as licensed 

nurses. This bill ls truly one of thos,g wln .. wln bills; It helps the workers and It helps the 

facllltles. It helps everyone'lnvolved. 

The Arc urges you to support and give a "do pass" to HB 1201. 

If you have any questions, I will be happy to try to answer them. Good luck this 

session. THANK YOU FOR YOUR TIME AND CONSIDERATION. 
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House B1111201 

Senate Human Services Committee 

February 26, 2003 

10:30 a.m. 

North Dakota Department of Health 

Madam Chairman and members of the Committee, I am Darleen Bartz, Health 
Resources Section chief for the North Dakota Department of Health. I am here 
today to provide Information about the Department's nurse aide registry. 

As the state survey agency, the Department of Health Is designated through 
federal Medicare and Medicaid requirements to operate th& nurse aide registry. 
The reglstryt which has been maintained by the Department for more than 10 
years, currently fists more than 10,000 certified nurse aides who are eflglble to 
work In nursing facllltles. The Department's nurse aide registry Is recognized by 
the North Dakota Board of Nursing. This means that the Department's registry 
meets or exceeds the requirements of the Board's nurse aide registry and that a 
nurse aide fisted on the Department's registry does not also need to be listed on 
the Board's registry. 

The federal Medicare and Medicaid nursing faclllty requirements mandate that 
individuals who provide nursing or nursing-related services who are not licensed 
staff, volunteers or family members be listed on the Department's nurse aide 
registry. To obtain registry status, the individual Is required to successfully 
complete nurse aide training and competency evaluation program requirements. 
The competency evaluation programn approved by the Department are required 
to be nationally recognized and to have both a written/oral and a clinical 
cor : ponent. 

The Department of Health Is required to Investigate allegations of abuse, neglect 
or misappropriation of residents' property against Individuals working In the 
nursing facility and to place validated findings on the Department's nurse aide 
registry. 

During the annual Medicare and Medicaid Inspection of nursing facllltles, staff are 
observed providing care to residents, and records of staff training and 
reglstratlon/llcer1sure are reviewed as needed to follow up on any concerns. 
Since renewal Is requlr.1d every two years, the Department also monitors to 
determine that registrations are current. 
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~) The proposed leglslatlon would exempt from the Nurse Practices Act those 

/ Individuals In nursing facllltles who provide non hands .. on tasks. Including 
( assistance with feeding, In a Medicare-funded organization. With this change, 

the Department wlU continue to operate the nurse aide registry as Identified 
above, Including approval of nurse aide training and competency evaluation 
programs, Investigation of abuse allegations, and onslte monitoring of care 

I provided to residents. The Department anticipates that the nurse aide registry 

I 
i would continue to be a BoarcJ .. recognlzed registry. I 

I 
I 
l 

I 
This concludes my formal testimony. I am happy to respond to any questions I you may have. 

l Thank you. 
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Testimony on HD 1201 
Senate Human Services Committee 

February 26, 2003 

Chairman Lee and members of the Senate Human Services Committee, thank you for the 
opportunity to testify on HB 1201. My name is Shelly Peterson, President of the North 
Dakota Long Tenn Care Association. I am here to testify on behalf of members. 

Although we represent nursing facilities~ basic care facilities and assisted living facilities. 
the issue before you today is only affecting nursing facilities. We have been struggling wit.h 
this issue for almost four years. We have been unsuccessful in achieving an administrative 
remedy and we need your help. HB 1201 is an option the Board of Nursing identified as a 
way to solve the dilemma facing us. Rather than give you four years of history on this h,sue 
and probably confuse everyone in the process,.I'm going to define the problem. In defining 
the problem, it is not my intention to point fingers at the North Dakota Board of Nursing, 
North Dakota Department ofHealth, or North Dakota Department of Human Services. We 
have been working with them to solve this issue and together none of us have been able to 
find the right solution. 

Prior to December 2002, the Board of Nursing was on record stating that making an 
unoccupied bed in a nursing faciHty was a nursing task. They remain on record today that 
feeding of a patient is a nursing task. This position in and of itself is fine, however it 
becomes complicated because of the definition of "nurse aide" in the federal rules 
promulgated under the Social Security Act. Our federal rules (42CFR 48~.75) in es:.,ence 
require that anytime you call something a "nursing or nursing related service,,, the person 
completing that task must complete a 75 hour training course and pass a national test to be 
certified. 

The federal government is careful not to define the tasks of nursing. Here comes the 
conflict, with the Board of Nursing having the position, that making an unoccupied bed and 
feeding a resident is a nursing task, our federal rules kick in, which state these tasks can only 
be done by an LPN, RN or certified nursing assistant (CNA). 

Let me assure you all staff that take care of residents, that complete personal cares, such as 
bathing, brushing of teeth, lifting, transferring, peri .. care are certified staff that are we11 
training and qualified. We have found that the two tasks of making atl unoccupied bed and 
feeding residents who need a little help can be delegated to well .. trained uncertified staff. 
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People who we have employed in these positions have been the old, the young and persons 
with disabilities. We have found they provide outstanding service, are dedicated employees 
and contributed greatly to the quality of life of nursing facilities residents because of the 
relationships they develop with residents. 

This past summer the Health Department, at the direction of the Department of Human 
Services began citing nursing facilities for using non-certified staff to make unoccupied 
beds. The first citation was going to be given to St. Aloisi us Medical Center in Harvey. The 
threat of that action was devastating, 

The young, the old and persons with disabilities we employ are excellent, well trained and 
welJ qualified. They contribute greatly. The bed-making issue and feeding issue are slightly 
different, because of recent action by the Board of Nursing and the federal government 
changing their position on the use of feeding assistants. For a few minutes I would like to 
address each issue separately. 

Bed .. Makin1: 
After the Health Department received their directive from Human Services to enforce the 
position that all people making an unoccupied bed be a certified nursing assistant or an LPN 
or RN, we requested the Health Department not issue citations until after we sought 
clarification from Centers for Medicare and Medicaid Services (CMS). The Health 
Department waited on citations and infonned us they would Htrack" non-compliance. What 
this meant was~ if during your unannounced survey you were found to be using "non­
certified'' people to make unoccupied beds, your facilities name would be put on a list. If 
it was later detennined the state was required to enforce only certified staff could make an 
unoccupied bed, all on the 41list" wou1d receive a citation. The problem with receiving this 
citation, was the only way you could remove the deficient practice was certify these people 
by enrolling them in the 75 hour course, have them pass a written examination and 
demonstrate clinical competency in numerous caregiving situatiot1s. The vast majority of 
the developmentally disabkd can't master the training and testing requirements, th~ old 
don tt have the physical strength and endurance and the young just want to work around 
school, sports and a social life. We make allowances for these situations because we have 
found all three groups are excellent caregivers. 

CMS clarified the certification issue with bcd .. makers in Sc,:.,tember 2002. They said, in 
essence, they do not require individuals who make unoccupied beds to be certified, however 
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if North Dakota has a more stringent rule or law, (i.e. BON) it should be enforced. After this 
clarification, again the Health Department, delayed issuing citations, giving us an 
opportunity to solve this problem with the Board of Nursing. In November the Board of 
Nursing invited me into their Board meeting and asked my opinion on four options they 
were considering to solve the bed-making issue. Attached see the letter, To us the only 
viable solution ·was o_ption #3, seek an exemption from the Nurse Practice Act (NPA). We 
had been in communication with the Board since July 2002 on this issue. It was our hope 
to seek a solution with them. We also indicated that if we could not solve this issue 
administratively, we would seek a legislative solution. In November the Board of Nursing 
tabled the issue and took the action of asking their attorney and executive director to seek 
a viable solution to bed-making and delay the feeding assistant solution until March or April 
2003, The Board of Nursing revisited this issue through a conference call on December 10, 
2002. I'm happy to state the Board of Nursing, changed their position on bed-making and 
I'm hopeful it's acceptable to the Health Department and CMS. Attached is the new 
position of the Board of Nursing. It is my understanding the North Dakota Health 
Department has forwarded this new position/statement to CMS for comment. 

The issue of feeding is still unresolved for us. Anytime the Board of Nursing identifies 
something as nursing, our federal rules will require the person to be certiffod. Although we 
don't expect the Board of Nursing to take such action and the Board ofNurtting has worked 
hand-in-hand with us to sol\'e this problem, we don't want to leave the issue unresolved. 
The re are rate-setting cases before the administrative law judge and the district court that are 
arguing about what is nursing in this state, and those rate .. setting cases are driving this issue. 
We feel the legislation before you will remove our bed-makers and feeding assistants from 
the preview of the nursing debate and allow us to employ them. 

Feedine Assistants: 
Since the mid .. eightics nursing facilities have used specially trained individuals to feed 
residents during dining times, which ns you can imagine is a very busy time. To assure 
residents are properly fed and hydrated, extra staff are employed for this task. This practice 
was recognized and supported by the State Health Department. It was considered a very 
positive practice with no negative outcome ever documented. In 2000, eighty percent of the 
nursing facilities used feeding assistants, we estimated 44 7 individuals were employed for 
this purpose. In August 2000, the federal government, CMS dted a North Dakota nursing 
facility for using feeding assistants. CMS asserted that a change in the Social Security Act 
was needed ifNorth Dakota wanted to continue to use feeding assistants. At the same time, 
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they asserted the feeding assistants appeared to be doing an excellent job; residents were 
well fed and hydrated; however the law must be followed. It was the federal government 
position that all feeding assistants must be certified if they work in a nursing tacility. They 
aJso said ifwe simply converted our feeding assistants into volunteers, we would meet the 
regulations. This citation was made at a time when we had 1000 open positions, we were 
experiencing 66% turnover in our caregiving staff, two-thirds of nursing facilities tenned 
themselves in a staffing crisis and 40% of the nursing facilities had stopped admissions 
because they didn't have sufficient staff. 

CMS forced the State Health Department to enforce this requirement and thus we had two 
options: 1) enroll all your feeding assistants in the minimum 75 hour course and have them 
pass a written and clinical skills test or 2) fire them in their current position, We worked 
with our Congressional Delegation to amend the Social Security Act and to date legislation 
has been stalled in Congress. 
For some facilities it became a rnoral issue pitted against a legal issue. Facilities feh to 
deliver the highest quality of care and assure residents were properly fed, they wanted at all 
costs to continue to employee these valuable employees. 

! .. --.._ Facilities encouraged their staff to take the training course. For a variety of reasons not all 
feeding assistants were willing or capable of taking the course. Although well-trained in 
their feeding functions, the comprehensive course and testing was beyond the reach for 
many. Today, ar least three nursing facilities continue to employ feeding assistants who are, 
not certified~ thus out of compliance with the federal requirement. 
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Identifying the facilities using feeding assistants would put them at risk of citation. One 
employs a woman iH her late eighties, this job is her life, we hope they never find out about 
her work. 

The legislation before you, HB 1201 v, al clear the path for us to re-employ ( or take them out 
ofhiding) feeding assistants. Finally, CMS has seen the light, in March 2002 they proposed 
rules to allow all the states to utilize and employ feeding assistants. Those proposed rules 
are a god-send. It was hoped the proposed rules would become _final by the end of 2002. 
We are told the rules should be published early in 2003. Attached is a brief summary of the 
proposed rules. Since the publishing of the proposed rules we have been in communication 
with the Health Department on, how can we immediat~ty implement the rules in North 
Dakota. 
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The Health Department has informed us there are two obstacles that must be removed prior 
to implementation. The first issue is the Board of Nursing is on record stating feedinP. is a 
nursing task and because of that position we could never implement the rules because once 
a task is detennined to be a nursing function, only an LPN, RN or "certified,' nurse assistant 
can be utilized to complete thst function. The exemption before you would solve that 
problem. 

The second.issue is the State Health Department indicated they need more money to provide 
the oversight and supervision to implement this new regulation. We are working with them 
to overcome this battier. 

My testimony before you is the short version. We have four yeeu-s of history. I've left out 
a lot of the details and tried to highlight the problems and solution. Again we don~t intend 
to blame anyone for the mess we are in. The Board of Nursing, Health Department and 
facilities all had good and right intentions on this seemingly simply but complex issue. Our 
desire is to seek a legislative solution and solve this problem once and for all. 

This issue impacts the caregivers who want to work and the residents who need their care. 
This issue has hurt people, people ~ho were caught in a web of regulations. People who are 
excellent employees, delivering a valuable service. 

Today I'm touching upon the people who want to be a feeding assistants or bed-makers. I 
haven't touched upon the impact of nursing facility residents and the Joss of these caregivers 
in their life. 

Thank you for the opportunity to testify on HB 1201. I would be happy to answer any 
questions you may have. 

Shelly Peterson, President 
North Dakota Long Tenn Care Association 
1900 North J 1th Street 
Bismarck, ND 58501 
(701) 222 .. 0660 
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