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2003 HOUSE STANDING COMMl ITBE MINUTES 

BILLJRESOLUTION NO. HB 1212 

House Industry. Business and Labor Committee 

a Conference Committee 

Hearing Date 1-14-03 

...--------------------------------Tape Number Side A Side B Meter# 
1 xx 14.5 .. -end 
2 xx 00--15.6 

Committoo Clerk Si ature 

Minutes: Chairmen Kef1er: Hearing is open for HB 1212. Testimony is being p'lSsed out. 

Rep. Dosch: Support bill. I appear before you as a businessman. (SEE A TT ACHED) I feel you 

will hear some opposition from various government agencies, I don't think they like this bill 

because it does step on some toes. It does talce away some freedom to impose rules whenever 

they want. It will require them to do a little more work before they issue another rule. This bill is 

intended to do that. I would much rather have one agency take more time to consider the impact 

of what they are doing small bus1ness before a rule is issued; then to have hundreds of small 

businesses have to deal with the consequences after it is implemented. 

Rep. Ekstrom: I am a co-sponsor. This bill is not intended to circumvent environment 

regulations, public health, and life safety that protect the overall envfronment. Right? 

R..ip. Dosch: Absolutely not. Purpose is to see what the burden is on small business to comply 

with the new role that is coming out. We are not saying that small business should be exempt. 

.... ~.., .•. ,, '·'lllill,,: 
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' House Industry, Business and Labor Committee ;1 

Bill/Resolution Number HB 1212 ,:'\ ' 
l 

Hearing Date 1 .. 14-03 } 
/~ 

/' 

Rep.Kasper: 20.0 Did you consider putting in this bill requiring the regulatory authority to 

review the current rules in cffoot that they "'light look at modifying them to benefit small business 

in our state? ; 

I Rep. Dosch: We did not do that. It would be a good idea. 
l 

Rep. Ruby: This would not exempt any rules and regulations that are federal? ! 
Rep. Dosch: No, this deals with state rules. 

Jim Hendenon, SBA, Denver, CO: support HB1212. (SEE A'ITACHED TESTIMONY) 
I 
:l 

Rep. Sevenon: Are there other state that have followed this program (Reg. Flex Act) 7 ] 
1 
·:' 

~ 
Jim: This is an on going effort, We have pushed it at some other state conferences before. This J 

~ -, 

is the first time we have taken the content and molded model legislation. There are several states ~ 
~ 

l 
() that have it in place: CT, OK; NY, NJ. Puerto Rico. 

J; 
i 
I :; 
~ 

Rep. Ekstrom: I am a small business owner. Can you give us a percentage of how many small t 

business in the region and overall employment? How many are small VS large? 

Jim: I can get the number. T'm not sure what it is with our definition. S00 employees or less is 

small; 96% of fl.nus fall uuder that. 80% in this state are 20 employees or less. I will get the other 

info for you. 

Chairman Keiser: Would you explain the judicial review; process, authority) pe11alty? Why 

would you take it to court? 

Jim: You don't go to court unless pressed to do that. The judicial review is important because it 

gives them an avenue, an independent party, At the federal level, we have repeatedly done that ·.i 

Rep. Zaiser: In the states you have the model working, have you been able to see a success'! I 

_) was a planning director in a city and we used a simple version of this within city codes. We 

L - I 
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House Industry, Busb1css and Labor Committee 
Bill/Resolution Number HB 1212 
Hearing Date 1-14-03 

found that it almost became counter productive in the time it took to adjust to fit the reguJttion&, 

etc, Have you had any experience with that? 

Jlnu Bach state has showu that there has been savings, I have found that businesses have felt it 

was counterproductive. I have found agencies that felt it was taldng too much of their time. rm 

sure you will hear from some agencies. One rule does not fit all. 

BW Butcher~ NFIB: Support HB1212.(SEE ATTACHED TESTIMONY) I 1dso bring a letter 

from Russell Henegard to share with you.(SEE A TT ACHED) Please do pass. I would !ik,:, to 

cotntt1ent on judicial review. I called legal dept, in D.C. They told me of several cases in which 

the small business cases were referred back tc agencies and told to start again. They did not have 

the small businesses best interest in mind. Another case, the agency was required to pay legal 

fees. So there can be penalty involved. 

Dave Mcvlver, Pres. Bis-Mandan Chamber of Commerce: In Support ofHB1212.1 talked to 

our members. They are extremely p1eased with this bill. This bill makes inore sense to them, 

than other legislation that has come down. 

John Carlson, Fargo~ Small business owner, run a catering business, and NFm member. In 

support of bill. I deal with this everyday. I am here to talk about what is going 011 with the ND 

sales tax code. We have 92 cities in ND that have a local option tax in two counties. The 

bureaucracy of this system upon small business is unreal. It takes my and my general managt.r 2 

hours each quarter just to figure out my spread sheet to get it right for the tax department. We 

also have to do it for MN. It only takes me ten minutes to do the MN one.They have neat 

classifications 
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House Industry, Business and Labor Committee 
Bill/Resolution Number HB 1212 
Hearing Date 1-14-03 

(end side B, tape l)(begin tape 2, side A) I am going up to the Tax Dept, And telling this story 

again, It has to be fixed. My job is to push food, create jobs, send income to my house and your 

house,, 

David Glatt, ND Health Dept.: Neutral on bill. We are in support of small businesses. We try 

to minimize the impact of some of the regulations. I will address what is an adverse impact. 

Right now it can mean anything to anybody. The state has been very judicious in accepting 

federal requirements and turning baok federal. There is an administrative process in ow· rule. If 

someone feels they are aggrieved, they can to administrative process prior to going to judicial 

review, May not want to jump right to a court hearing, 

IOona Jeffcoat-Saeco; PSC: (3.6) Opposed. I do have an amendment. (SEE ATIACHED) If 

you amendment this bill, then we will be neutral. 

Rep. Froseth: (8,4) How do you determine if the impact will be greater then $25,00 or $50,000 

by your analysis. 

)Oona: I can't say that we quickly do. It is easier in some cases than others. I do most of the rule 

oversight. We had a rule about putting a different kind of a gate on a fann, a safety issue, so that 

you could get the weigh trucks in and out. You can find out by asking people in the industry, 

what the cost of the new gate or scale. You times the number of operators and you get an impact. 

In some cases, I can invision a telecommunicati011s rule that may not impact the telephone 

companies by $50,000, so I don't do a regulatory analysis. But is could impact your stnall 

businesses by $100.00 each, ls this a hundred times whatever and figure that out. That's part of 

why we don't want to be forced to do it in every situation. 

"""', <_) Rep. Thorpe: Is this bill different then $B2832? 

0ptr1tor'• stanaturt 
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House Industry, Business and Labor Committee 
Bill/Resolution Number HB 1212 
Hearing Date l • 14-03 

IUoaa: I don•t see it as a lot different. In S92832, without this bill, we have to look at all the 

same things. People are able to comment. We have to notice, get info, balance that info, and we 

have to explain how we did it. In our order, we have to explain. 

Rep. Kuper: Your testimony is the exact reason we want this bill. I think the intent of this bill 

to change the mind set of the bureaucracy of our state to address the concerns of the smalJ 

business people of the state. This wlll take time. 

Rep. Ruby: There was no oonsideration of allowing some flexibility for each proposal to 

detennine the cost. Does the small business go out of business to comply or if it's a small change 

then not. Did you talk to anyone to come up with a different nurnber then $25,000? Can there we 

some approach to flexibility. 

lllona: I have no problem with that, It was hard to come up with a number at the last minute. I 

think the philosophy of a threshold might be a helpful thing. I would be willing to brainstonn 

with some people about what the number ought to be. I think it's overkill if you have to do it for 

everything, 

Rep. Severson: If we did not put in a threshold at all, would you tell us in next session that we 

had to? Isn't it better to have the infonnation enough to have a threshold? 

Illona: Yes. We do have it in an infonnal way. We have a draft. I agree that 11ext session we 

would have more info from all agencies as to where that line should be. 

Heating Closed 
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2003 HOUSE STANDING COMMITfEE MINUTES 

BILURESOLUTION NO, HB1212 

House Industry, Business and Labor Committee 

□ Conference Committee 

Hearing Date J .. t S-03 

Ta Number Side A SideB Meter# 
4 xx 37.0--end 

Committee Clerk Signature 

Minutes: Chairman Keiser: TaJce a look at HB1212. 

Rep. Severson: The agenoies wanted a threshold of $25,000. I have not done anything with that. 

I like the bill the way it is without the amendment. I believe this bill is good enough to pass the 

house the way it is. I hate to give in to agencies. I think we need to send a message. There has 

been no fiscal attached to it. I will do what committee wants. I like the bill. 

Rep. Dosch: I would like to see the bill stay the way it is. 

Chairman Keiser: Agencies are. use to working with thresholds. There will be a tremendous 

reaction. You could loose the whole bill by not putting in a threshold. That's my fear. 

Rep. M. Klein: I move a DO PASS. 

Rep. Ruby: I second 

VOTE: 12 YES 1. NO 1. Absent PASSED Rep. Severson will carry 
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BIii/Resoiution No.: HB 1212 

FISCAL NOTE 
Requuted by Leglalatlve Councll 

01/10/2003 

1A. State flacal effect: Identify the state fiscal effect and the fiscal effect on ageooy appropriations compared lo 
fundli levels and a rlatlons ant/cl tee/ under current law, 

2001 •2003 Biennium 2003-2005 Biennium 
G•neral other Funds General Other Funds 

Fund Fund 
Revenliel 

2005-2007 Biennium 
General otherFund1 

Fund 

1B, County. city. and school district fiscal effect: Identify the fiscal effect on the aooroorlste DOIH/cal subdlvl1i~on. . .. -
2001•2003 BIMnlum 2003-2005 Biennium 2005-200'1 Biennium 

School School School 
Counties Cities Districts Counties Cities Districts Counties Cities Districts 

·-
2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
yaur analysis. 

-~o 
I I 

3. State fiscal effect detall: For lnronnatlon shown under state flsca/ effect In 1A, please: 
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive buclget, 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line 
Item, and fund affected and the number of FTE positions affected. 

This fiscal note assumes iliat the adopting agencies would use existing staff to prepare the analyses and economic impact 
statements required by this bill, thus, appropriations or expenditures would not be affected. 

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between the amounts shown for expenditures and appropriations. 

-· Nam•: Pam r harp Agency: 0MB 
Phone Numt.r: 328-4606 Date Prepared: 01/10/2003 
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2003 HOUSE S'fANDINGCOMM.IITEE ROLL CA,LLVOTES 
BILL/RESOLUTION NO. 11-.I µ. 

House Industry, Buslne11 & Labor Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By ~ _ Seconded e-;:{1 hA 
r 

Representatives Yes JVNo Reoresent~ves \'·~· ,;No 
Chairman Keiser ....,,,, / 
Reo.Severson. Vlce-Chalr 

Reo.Boe r""",, ; 

✓/ Ren.Ekstrom 
. .,.,,-. 

Reo.Dosch ✓/ Reo,Tbon,e 
./ -~ 
·-

Reo. Froseth 
,.,,, 

.... I, Rep. Zaiser ............ -• 
Reo. Johnson _,,, ./ 
Reo.Kasoer / 

Re.-. Klein .,,,, / --Reo. N ottlestad ✓ / .. 

Reo. Ruby 
Rep.Tlemsn k"i . 

,_ 

Total (Yes) 

Absent 

-----=-4p~--=\ 2-=---- No ~ \ l _ _;;;;;=------=-------
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If the vote is on a11 amendment, briefly indicate intent: 
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REPORT OF STANDING COMMITTEE 
HI 1212: lndutt,y, IUllnNI Ind Labor CommlttN (Rtp, KelNr, Chairman) 
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2003 SENA TE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. 1212 

Senate Industry, Business and Labor Committee 

□ Conference Committee 

Hearing Date 02-26-03 

Ta Number Side A SideB 
1 XXX 

Committee Clerk Si 

Q..end 
Meter# 

Minutes:Chainnan Mutch opened the hearing on HB 1212. Senator Heitkamp was absent. 

HB 1212 relates to requiremet'lt of consideration the effect of proposed administrative rules on 

small businesses, organizations, and political subdivisions; and to provide an effective date. 

Testimony ls support of BB 1212 

Representative Doseh introduced the bill. See attached testimony. 

Representative Keiser also spoke in support of the bill. He stated that this bill asks for the 

consideration of the implications these administrative rules will have on businesses. 

Representative Keiser stated that he is the President of the Charles Hall Youth Home, a home for 

troubled boys in Bismarck. This home distributes a brochure featuring pictures of the children 

living there. These pictures were only published with the permission of the child, the parents, the 

social worker~ and the court. The department of Human Services recently imposed a rule that will 

not allow them to use the kids in the brochure anymore. The new policy states that Charles Hall 

::) will have to hlre actors and pay them to pose for pictures for the brochure. The budget ls limited, 
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Hearing Date 02-26-03 

I 

~ 
therefore caming the stop of production of the brochures. This new policy 1,!\d an adverse effect 

on the business. Not having the brochure caused a decrease in fund raising. 

Senator Kreblbaeh: What do you see the ruling of the administrative committee in this process 
l 

being? I 
I 

i 
I 

R•pret•ntatlve Keller: When the committee meets, the agenoy br1ngs h\ the rule and shares it l 
l 

with the committee for review. 1 
1 

BW Butcher: NFm introduced the testimony of Jim Henderson, Region VII Advocate Office of l , 
Advocacy, U.S. Small Business Administration. He could not Httend the hearing. See attached. 

j 
,! 

He also submitted his personal testimony. See attached. 

I John Carbon, owner of Oven Door Catering, Fargo, stated his support of the bill. 

I Marilyn FOIi; North Dakota Bankers Association, stated for the record her support of the bill. 0 Opposing tetdmony 

L. David Glatt, Environment Health Section Chief of the North Dakota Dept. of Health. 

See attached testimony. In his testimony he enclosed proposed amendments. See attached. 

Senator Klein: You are already doing this aren't you? 

Dave: Yes, that is one of our concer.os with the bill because there are many duplications. 

Senator Krebsbach: I have concerns about the language of subsection 5. Where does the 

judicial role talce place? 

Dave: That is also something we are concerned about, 

lllona .Jeffcoat-S1ecot Public Service Commission, testified in opposition. See written 

testimony. :/ 
{ , ........ , 

~ 
' 'i 

\\ 
: 

:,· ' ,.,. 
~ \ ; . 

L 

. .J 



r 

L 

' j 

I~ 
l r J 
l 

0 

Page3 
Senate Industry, Business and Labor Committee 
Bill/Resolution Number 1212 
Hearing Date 02-26-03 

Senator Everys Is the PSC like the Health Dept. in that the Attorney General's opinion is 

considered? 

llloaa: Yes. 

Mary Chruteuen, Dakota Resource Council, spoke in opposition. See attached. 

Senator Neddn1: How does your committee form their view point? 

Mary: We fonned a legislative committee that meets via telephone weekly. 

Rotle Sand, Dept. of: Public Instruction. spoke in opposition. She states that this bill does not 

protect the citizens. It wi~I affect school districts, and there is no time frame for this, It is also 

dupHCc&tive of the language already in th~ statute, 

End tetdmon,-. No aetlon taken at tlda time. 

I 
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2003 SENATE STANDING COMMmEB MINUTES 

BILL/RESOLUTION NO. 1212 

Senato Industry, Businc,ss and Labor Committee 

□ Conference Committee 

Hearing Date 03-26-03 

T Number Side A SideB 
1 xxxx 

Committee Clerk Si 

Meter# 

Minutes:Chairman Mutch opened the discussion on HB 1212. Senator Espegatd was absent. 

HB 1212 relates to requirement of consideration the effect of proposed adminl9trative rules on 

small businesses. organizations, and political subdivisions. 

Senator Klein: We got a note frotn BiU Butcher which ensured us that this only effects state 

agencies, not small businesses. I think what happened is at the federal level, congress passes a 

bill which requires federal agencies to present a fiscal note as to how it would effect business in 

the country. What we are doing is putting this bill in state statute. We can do what a lot of other 

states are doing. People making the rules will have to address what the effect might be on small 

business. 

Senator Netldng: My problem is we have various boards and commissions who have rule 

making authority. It seems to me that this covers any adopting agency. If. someone can provide a 

definition of agency that means these agencies only. Are you under the impression that it dealt 

,.:J with all boards and commissions? 
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l Page,2 
'f. Senate Industry, Business and Labor Committee 

<I\• 

~ i: BilVRcsolution Nwnber 1212 ,, 
,,_ 

I i ti Hearing Date 03-26-03 './ 
1 f ! RepnN11tatlve Kelleri We did not address that issue. I 
I 

I 
! 

Senator Krtblbaela presented amendmenta from benelf. The amendments puts this into a 

study. I 
I 

Senator Krebtbaeh: Just in the title of the bill it applies to small business organizations and 
! 

political subdivi1sion. In the definition of small business it defines all businesses with 25 or fewer 

employees. The agency would have to consider all of those agencies when adopting a rule. 

Senator Klein: If they don•t have any business making rut es or any idea of how muoh it will 

cost, they shouldn •t be doing it. I think if other states can figw-e out how to d.o it, we can too, 

There are 13 states doing this right now. 

RepretentaUve Dokla'• amendments are pr-ented to the committee. See attached. 

C) Senator Netblng moved to adopt Rep. Dosch'• amendments. Senator Klein seconded. 

Roll Call Vote: 3 yes. 3 no. 1 absent. 

The commlttet reeetled. 

The committee wa1 called back to C'rder. All Senaton were present. 

Senator Nethlng presented amendments to the committee. 

Senator Espqard moved to adopt amendment 30397.0101. 

Senator Netbl.ng 1eeondt,d. 

Roll Call Vote: 5 yes. 2 JY", 0 absent 

Stnator Nethfng moved to adopt amendment 30397.0103. Senator Espegard seeonded. 

Roll Call Vote: S yes. 2 no. 0 abaient. \ 
~ 

Senator Netbing moved to adopt Sen. Krebach 's amendments. 
1.( 

1/j 

0 Senator Heitkamp seconded. 
:\ 
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B
Senateill/R Industry, Business and Labor Committee 

eaolutio11 Number t 212 
Hearina Date 03-26-03 

Roll Call Vote: 7 ye,. 0 no. 0 abtent. 

Seaator Netldna moved• DO PASS AS AMENDED Sen to Kl •-
• • r e111 teeondecl. 

Roll C.U Vote: 7 ye,. 0 no. 0 •hHat 

Carrier: Senator Netldai 
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30397.0101 
Tltle. Prttpared by the Leglaladve CounoU staff for 

Reprewntative OOllCh 
Mircn 1. 2003 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1212 

Page 2. remove llnes 13 through 18 

Page 2. llne 17, replace •4," with "3: 

Page 2. fine 28, replace •5, • wfth •4, • 

Page 3, after line 2, Insert: 

"5. This section does not appfy to rules mandated by federal law. 

8, The Fidoptlng agency shall provide the administrative rutes committee 
copies of any regulatory analysis or economic Impact statement, or both, 
prepared under this section when the committee ls considering the 
associated rules." 

Renumber accordingly 

Page No. 1 30397.0101 
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Date: 3..-a,.-03 
Roll Call Voto #: I 

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. 

Senate 12-/2 
□ Check here for Conference Committee 

Leaillat! ve Council Amendment Number ~{)~ 7. OJ()/ 
Action Takon ~ &mJmbli-s /1.n {(ep Dosch 
Motion Made By M~ Seconded By l:;\f.l/t\, 

S.ato1·1 Yea No Saatort 
ri fllJF/f J, .x 

(. . ,-A.. X ~,, ~ ' A 
1,~ .,·~ X' 
B\/J 'VI U .. ff ~ n.rll ~-- It 
l'.,.. ~,..Am"' )( . r 

Committee 

Yea No 

Total 

Absent 

(Yes) '2 -2._ ______ .::;._/ ____ No :;;> ----------
1 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 

1flt llf_,.....,10 I .... M thlt fll• are _.ta ........,ti.,. of ,_ •UWNII to NOdetn 1111-tlM lylt- fo, ■lol'Ofll■I ...... 
_. fflllil•Ha. t1le -11, COUl"lt of bulfntH• Tht photo0raphf c procetl ... t. ,t .. NII of th• Mtrtcan NltfONl lt.ndtrdt 1Mt1tutt 
(MIii) for 'irehl .. l •lorofll•• IIOTUIEI If thl fll .... I- .... I• , ... l19lbl1 than thl• NOii••· It ,. dut to tlot quality of tht 

docUMnt btfna 11 lllld. 
Dlt:t 

': ft 

J· 

I 

J 



r 
l 

L 

Date: 3--at,-cs 
Roll Call Vote#: 2_ 

2003 SENATE STANDING COMMDTEE ROLL CALJ.A VOTES 
. BILI.JRISOLVTION NO. 

Sedate {212 Committee 

□ Check here for Confeteoce Committee 

Legislative Council Amendment Number 'o()3q 7 • 0 I() I ------~---------------
A ctl on T lk en Aiq,t A:nudh1Utls furn Rtp. Do.sch 
MotiooMldoBy E". SeoondedBy -~~~il?JL.MJ-----

Sell.ton Yet No Seaaton Yes No 
'"' ·~- ~rl ~{ ··-~ 1, lj,,.~ -~ 

14"; ·''--~ •-t~r ~ 
~ ,, .... ~ I\ 
L ,i UIA'I.. ,n ~ 
l~~L ' /\. . 
c,m,,;.;;it'l"J .)? 

' fJ 
. . ~ \ .,, 

Total (Yes) ----·-~ '5..-....-. __ No Z, 
Absent __() , _______________________ _ 
Floor Assigmnent 

If the vote is on an amendment. briefly indicate intent: 

'rM llfel'OINlhlo , ..... on thl• f ll• art tcCUl'ltt rtpt'OCNCtln of raoordt •Hwrtd to Nodtrn lnfMaatfott IYlt• fot llfc:rofftllf,- • 
W. ftllieMf'l tM .._i,,. courlt of bulfntH. Tht photo,rapftfc proctttl ... u 1tandtNM of th• AMrtean N•ttOMl ttandlrdl lnat1tutt 
(MIi) for 1rchfY1l MfCrbftl•. NOl'ICII If th• fUild , .... _. ,. 1 ... lt1tblt thin thtt Not tee, ft ,. dull to tht quality of tht 

- bol""- fllNd, ~S;i ~ 'Uo Ni t pjo3 epo,m;.,.~~ ~- d hh 
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30397.0103 
Title. Se

Prepared by the Legislative CounoU staff for 
nator Nethlng 

March 26, 2003 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1212 

Page 3, after lfne 2, Insert: 

•e. Thia section does not apply to any agency that Is an occupational or 
~=~al llcensb,g authority, nor does this section apply to the folk>wlng 

a. CouncH on the arts, 

b. Beef commission. 

c. Dairy promotion commission. 

d. Dry bean council, 

e. Highway patrolmen's retirement board. 

,, f. Indian affairs commission. 

g. Board for lndlan scholarships. 

h. State personnel board. 

I. Potato councll. 

J. Board of public schoof education. 

k. Real estate trust accourit committee, 

I, Seed commission. 

m. Soll conservation committee, 

n. Oilseed councn. 

o. Wheat commission. 

p. State seed arbitration board.• 

Renumber accordingly 

PageNo. 1 30397.0103 
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flit 111,,...,.to ,..., M thf• fU1 •re teCWttt ~ttOM td "'cordl •uwred to Modtm lnfON11tlon tyat- fo, atoroftlllfn, • J 
..... fHlitMfll .... .... r OOUf'H of bueh••· TIit ~toartpMc pj'lletlt ... t, ,t ..... 6f tftt AMlrtcen NldONt It ..... IMtltutt 
(Mtl) for 'i'retttYll Mteroff h,. NOTICII If tht fthied ..... ~ fcl ltlt lt1lblt than thft Notte., ft ,. dut to tht .-ucv of thl '. 
-..nt btlnt tHMld. ~t-,._ (~ 
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Date: 3 ... 2':;D3 
Roll Call Vote#: ~ 

2003 SENATE STANDING COPtJMm'EE ROU CALL VOTES 
BJLLIRESOLUTION NO. 

Senate 11-12 
0 Cbeck hen for Conference Committee 

14i1la ive Council Ameadmeat NU111M ?;(J3q7, 0/ 0 S 
AcdonTaba lt(opt l'l-n.utcJ #um St,, }1£(/u~ • 

' 

~iWJ MotioaMldeBy I SIICOIIIW By ~ td. 
.J --- '-~ Y• I ■ No Stuton 

YuJ,,,1' ·x 
"' "j J"\ ~ _, ...... ~-..... ,.h '.><.. 
~-~~ ,><; 

~ff ·~ x.. 
lrt.4 ,,,: X 

- -~ - }( - . 

. .. ,. 

Committee 

Yet No 

Total (Yea) _____ 6 ________ No~ ·-----------
Ablent D --------------------
Ploor Auipunent 

If the vote ts on an amendment. briefly indicate intent: 

J 
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Senate 

Date:9°~'3 
Roll Call Vote#:4 

2003 SENATE STANDING COMMl'ITEE ROLL CA11L VOTES 
BILIJRESOLUTION NO. 

J 212. Committee 

0 Check hen for Conference Committee 

Legislativo Council Amendment Number 
'•J . ., ) ;, •, "; ' . ' 

~ ;;,.Al- t.llA_· ~ . ..._.,J_ .._ ~ _. ~- I , '. 1 ' ' 

ActionTakeo -~~S. :: :i'·· ,,.-,··---·-· __ _ 

Motion' Made By ~ Socondcd By ~ 
,_ 

Seaaton Yet No Seaaton Yea No 
rri hJ..Y) '>l 
I~ 

la"...._ ',( ··-
~ t/1 -'--r}\ J( 
u- ~1./.A,t'} X 
~11 --ltAAl\n x_ 
.~.,J-1. ' x· 
,~-~.I -M7J X. 

• J 

" 

Total 

Absent 

(Yes) -~__,__ _____ No 6 ________ _ 

Floor Assignment 

Jf the vote is on an amendment, briefly indicate intent: 

9w_r!1 ,1 ~en~-
, o..dd-ys~ot&d slu.dy ~ 

Sho.11 . . 

L 
.; •••;,I•' 

;.i .. ·· .......... ►,', • ...i..~ ... -•~....: .. .....- .... , .......... ;....~~-.:.r-J,,,,,..:...,~·~'J\~w:, 

The 111fcroer.,.10 ,..,.. on thf• f HM art accur1te reproducttons of rtcordl dtltvtred to Modern Jnformetfon SVtt .. for Mfcrofflltf PIO Mt11 J.. 
Wirt fH1tcHn tht ~l•r ccur11 of butfnetl, The phototr-"'" proetH MHtl 1tandlrctl of the AMrfcan N1tfonel Stendlrdl 1n1t1t1Jtt 
(ANSI) for 1rchtv1l MfcrofflM, NOT1CE1 If th• ftlliled fMiigt ~· ft let• ltttblt than thlt Mottet, it ,. CM to the qu.lftv of ti,. 
docUMnt befng ff lined, t'.... ~ \v-,... 

Lo. ~\J~ \6\P.ID3 
0per1tor'1 sYr,n.fui,t Dete 
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Date: 3--2'-()3 
Roll Call Voto#:6 

2003 SENATE STANDING COMMl'ITEE ROLL CALL VOTES 
. BILIJRESOLUTION NO. 

Senate 1212 Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Takm Do Jass ~~ ~ 
Motion Made By ~!:Yj Sec:ondcld By ....#-,lde<........-...... n _______ _ 

Seneton Y• No Senaton Ye1 No 
~ lAIJ.Tf.t\. X. -~ ii,·"'- :-, 

4- I -.,._ mtj\ ,, 
!~ ,. fl.i A'\ll )~ 

1~1· .. ,,.~ h h .. 
·~wa . 

~ 
~ .... .t ~#Pl ·.~ ... . ill' 

I 

Total (Yes) _] _______ No 0 
Absent 0 -=--------------------------
Floor Assignment ...... N...;.~..::.~'~-Pr----------------
lf the vote is on an amendment; briefly indicate intent: 

TM •toro,,~to 1MtH on thf• ffl111r1 ICCUl'1te r~tfon1 of reoordl •ttwl".cf to Modern lnfo,...t',., sy,t,. for •toroffl•I,,. • 
were ffl•Hn the .-.ut•r courae of b.llfnu1. The pflotciorlf)htc proctt1 MHtt ttendtt"dl of the AMr(, .... "'•tton1l atanderdl tnttftutt 
(AMII) for arehfval MforofflM. MOTfCEt If th• fflMld ... , ...... ft lttl lttlblt than thft Notte•, It ,, due to the qu-.lftv of tM 
doet.Mltnt btfnti fflNd, Q ~ 

1:),,. N\_~\J~ ,cl&Jo3 _ 
Operator'• IIQnaturt D1te 
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REPORT OP STANDING COMMlffll (410) 
April 1, 2003 l:U a.m. 

Module No: IR-17-1211 
Carrtlr: NIiiing 

ln11rt LC: 30397.0104 fflle: .0200 

RIPORT OF STANDING COMMrn'II 
HB 1212: lndUlbY, aue1 .... and I lbor Committee (Sen. Mutoh, Chairman) recommendl 

AMINDMINT8 AS FOLLOWS and when 10 amended, recommenda DO PAIi 
(7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1212 WU placed on the Sixth 
order on the calendar. 

Page 1 , line 3, after •aubdlvlllons• Insert •; to provide for a legislative councfl study

Page 2, remove lines 13 through 18 

Page 2, line 17. replace 114.11 wtth •3,• 

Page 2, llne 28, replace •s.• wfth •4, • 

Page 3, after line 2, Insert: 

(2) DESk, (3) COMM 

•5, This section does not apply to any agency that Is an occupational or 
profeaslonal licensing authority, nor doe9 this seotfon apply to the followtng 
agencies: 

a. CounoH on the arts. 

b, Beef commission. 

C, Dairy promotion commission. 

d. Dry bean council. 

e. Highway pat.rolMen's retirement board. 

f. Indian affairs commission. 

g. Board for Indian scholarships. 

h. State personnel board. 

I, Potato council. 

j. Board of public school education. 

k. Real estate trust c1,ccount committee. 

I. Seed commission. 

m. Soll conservation committee. 

n. Oilseed council. 

0, Wheat commission. 

p. State seed arbitration board. 

6. This section does not apply to rules mandated by federal law. 

7, The adootlng agency shall provide the administrative rules committee 
copies of any regulatory analysis or economic Impact statement, or both, 

Page No. 1 
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AIPOHT OP STANDING COMMrrra (410) 
Aprlf 1, 2Ckil1 t:U a.m. 

Module No: IN7 .... 
C#rtlr:Nalhlna 

ln11rt LC: 30N7.0104 TIiie: .0200 

prepared under this HCtlon when the committee II contlderlng the 
auootated ruin, 

SECTION 2. Ll!QIILATIVI COUNCIL STUDY. The legislative councU ehalf 
consider studying, during the 2003-04 lntertm, the effects and operation Of requ,rtna 
agency consideration of the effect of proposed admlnlstratlYe rutee on small 
busineases, organlzatlonl, and political subdivisions. The leglslattve c:ouncll ehall 
report Its findings and recommendattona, together wtth any liglalatlon required to 
Implement the recommendations, to the fifty-ninth legislative aasembly.• 

Renumber accordingly 

(2) DESK, (3) OOMM Page No. 2 
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2003 'l'IST:lMONY 
,:. ' 

' BB 1212 

The 11lcr09raphtc IMltff on thf • ftl1111r11ccur1t1 reproductfona of recorde dtlfwrld to Nodtrn Jnfor1111tfon ~tMII for •fcroftl•tno tnd 
Wtr• fHMtd tn tht r.11Ul1r count of buttnu,. Tflt photo0rltlf1fc precut 1Ntt1 1tendtrdl of th• AMerfcan Natfonel sttnderde ll'lltttutt 
(AM91) for archival ll'lfcrofflM. NOTICE1 If th• fflflltd f11111• ab,ovt fl lest lttfblt than thfl Notfce, ft •• due to the quelfty of tht 
..,..,.., be1na fUIOld, ~ ~ 
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H. B.1212 

Presented by: lllona A. Jeffcoat-Sacco 
Director_ Publlc Utilities Division 
Publlc Service Commission 

Before: 

Date: 

House Committee on Industry, Business and Labor 
Honorable George J. Keiser, Chairman 

14 January 2003 

TESTIMONY 

Mr. Chairman and committee members, I am lllona Jeffcoat-Sacco, 

Director of the Public Service Commission's Public Utility Division. The 

1~ Public Utilities Division administers the Commission's jurisdiction over 

telephone, gas and electric public utllltles in North Dakota. I appear today 

on behalf of the Commission In opposition to HB 1212 In its current form. 

While we understand the concerns that small businesses and other 

small entitles have about the cost of complying with some agency rules, the 

Commission Is concerned about this bill because of the additional time and 

costs to prepare the additional regulatory analysis and economic impact 

statement that would be required by HB 1212. It will be very difficult for an 

agency to determine all estimated costs of a proposed rule GS envisioned 

by Subsection 4 on page 2 of HB 1212. How detailed would the cost and 

other financial analyses have to be for the economic impact statement? 

North Dakota Century Code Chapter 28-32 already requires agencies 

to prepare a regulatory analysis for proposed rules If the projected costs to 

\:J the regulated Industry will be greater than $50,000. This provision protects 

I 
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those potentially Impacted while balancing the burden of preparing a 

regulatory analysis against the benefits to be gained. We believe that a 

slmUar balance should be struck regarding the small businesses and other 

small entitles that are the intended beneficiaries of HB 1212. 

Consequently, we propose an amendment that would Insert a $25,000 

threshold Into HB 1212. 

Another concem we have with the bill Is that many of the 

Commission's rules must. be consistent with federal rules. This Is 

especially the case with the Commission's coal regulatory and gas safety 

programs. Wa are frequently required by the federal agencies to make rule 

changes to these programs so they remain consistent with revised federal 

regulations. This is needed in order to maintain state control over these 

programs. Carrying out the additional regulatory analysis and an economic 

impact statement requirements for rules affecting these programs would be 

a make-work project Insertion of a threshold as proposed above would 

help mitigate this problem. 

For these reasons, the Commission opposes HB 1212 unless It is 

amended as we recommend. 

This completes my testimony. I will be happy to answer any 

questions you may have. 

'the 1torotr•lc , ..... on tht1 ff l• art accurate 1".-,Ctf ont of recordl •t fwrtd to Nodtrn lnfMattfon 'Ytt• for •1oro1f l11fnt n 
Wirt fftlli1H11 tht -.L•r count of butfnttt, Th• pfloto,rephfo proetH MHtt 1tandtrdt of ttte Aatrtcan N1tfontl ttandll'dl Jnatttutt 
(AMII) for- ·eii'rchfvel 111fcrof flM, NOflCEt If tht ffllllld fMGt _,yt ft ltH lttlblt then thf I Notfct, ft It due to tht qu1l tty of tht 

-• bolnt fllNd, '1:b" ff~\)~ 1cl~C>3 
c,p.rator'• i pturt Datt 
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Prepared by Public Service Commission 

PROPOSED AMENDMENT TO HOUSE BILL NO. 1212 

Page 1, line 21, after .. rute• Insert .. that Js expected to have an Impact on small entitles ln 

excess of twenty-five thousand dollars• 

Page 2, Hne 14, after •entities• insert .. ,n excess of twenty-five thousand dollars• 

Page 2, line 18, after .. entitles• insert -in excess of twenty-five thousand dollars• 

Renumber accordingly 

teg1V2003HB Ttallmony/NncndmentHB1212.doc 

The -.o,w•to t .... on tht• ftl• ire 1CC:t.Nt• Npr_Oductfw of recordl •ttwrtd to tlodtm lnfON11tfon l)'ltw fot •torofflllf,. n J' .·_ _.. ftt.w,,.- tftt -1•,. eourat of butfNtt. th• photoc,ra,,htc prNltH Mttt• 1tandtNM of tht M1rfc1n Matfonet •tandlrdl lnetftut• . 
(AHi) for 1frchfwl •ferofHM. NOTICII If tht fflMd ,..,. al\oYt ta '"' lttlblt thlh thfl Mottet, tt ,. due to tht qutltty of tht 
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HOUSE BILL 121i 
.January 13, 2003 

Indu1ta Buslnes• ti Labor 

Chairman Keiser. distinguished members of the mL committee. My name is Mark Dosch. 
representative of District 32 South Bismarck. I come before YoU today, not as a Legislator, but as 
a businessman concerned about the effect of government on small business in the State of North 
Dakota. 

I believe that govemment can have an enonnously positive effect on business, or, on the other 
hand can thwart, ctUSh, or even destroy it, America has been a land of opportunity, A haven 
where entrepseneurlals have grown and prospered, and had made American a nation envied by 
the world. 

Today North Dakota is struggling. Struggling to revive our entrepreneurial spirit. The mission of 
our governor, and the 58th Legislative Assembly is to grow ND. Understanding that in order to 
grow our economy and keep our people in our great state, we must do everything possible to 
assist our business community in the development of new business and new jobs. Much of this 
growth I believe is going to come from within. From small business. In order for this to happen 
however, I believe we must have a government that encourages business, and not regulate it out 
of business. 

In a small business, the owner is often the presid~t. who is also the CEO, who is also the 
accountan~ secretary. Worker Comp compliance officer, OSHA compliance officer. personal 
director, salesman; and at the end of the day, yes even th~ janitor. A small business owner 
simply does not have the resources to ... -mploy the array of professionals needed to keep up with 
what seems is an unending stream of government regulation. Thus, the more time they must 
dedicate to the paperwork suffet the less time they have to grow their business. 

Government, and the government bureaucracy often has no idea of the compliance hardship they 
are placing on small business. This is why ladies and gentleman that I have introduced HB 1212. 
HB t 212 simply req'llirf,s the government to consider the effect of proposed administrative roles 
on small businesses, organizations, and political subdivisions as described in section two of the 
bill. It further requires them to consider th" t(lonomic effect it will have on business as stated in 
section 3 and 4 of the bill. And finally, section !1 will give a small entity that is adversely affected 
or aggrieve<, by agency action the right to seek judicial revi.ew. 

Members of this committee, join with me today, and with every other small entity across ND in 
assisting then1 in their efforts to grow their business, and the future of all North Dakotans. I urge 
you to support HB t 212. 

Thank you for your time and consideration. 

' 
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TESTIMONY OF 

JIM HENDERSON 

REGION VOi ADVOCATE 

OfflCE OF ADVOCACY 

U.S. SMALL BUSINESS ADMINISTRATION 

BEJORETBE 

BOUSE INDUSTRY, JUSJNE~;~:3 A1;» LABOR COMMl'ITEE 

NORm DAKOTA S'tATE LEGISLATURE 

JANUARY 14, 2003 

,... ltOPOlrl(lhlo t ..... on tht• fH• art ICCUl'tt• rtpl':OductfON of r'ICIONM •ttwl'td to Nodtl'n lnfo1'1111tlon ,V,t .. for aforofttlttnt ... ...,._ ftt•-•~ tht l!IIIIULII' CCUf'II of bultntH, '1111 ph6t09retlftfo prcteffl MHtl ,t ..... rd th• Alltrfcan Natfontt ltlftdtrde lnltftutt 
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Chairman Keiser, members of the Hous\!l Industry, Business and Labor 

Committee, I am pleased to be here today to testify on behalf of proposed legislation to 

create a regulatory flexibility act for North Dakota. I will briefly summarize my thoughts 

on this legislation and ask that my filll statement be made a part of the hearing record. 

My nam · is Jim Henderson and I am the Region VIII Advocate for the Office of 

Advocacy in th~ U.S. Small Business Administration. Region VIII includes North 

Dakota, South Dakota, Montana. Wyoming, Utah. and Colorado. I am based in Den'V'cr, 

The Office of Advocacy was established by federal statute in 1976 (IS USCS 634), 

While much of the focal point of that legislation relates to the authority of the Office of 

Advocacy to assist small busin~ by improving the regulatory practices of the Federal 

government, the legislated primary functions of the Office are broad. In fact, from its 

vt:ry beginning Advocacy recognized that to carry out its role of assisting small 

businesses throughout the U.S., some examination of state policies that could help or 

rumn small businesse, had to be done. 

In 1978, barely after the Office of Advocacy was up and running, it sponsored the 

first of many national conferencN briuging together state small business leaders and state 

policy makers to share successful examples of good policy for small business that already 

existed within the states. In fact, in the two most recent conferences in 1998 and 1999, 

North Dakota received recognition for Fargo•Cass County Economic Development 

Corporation and for the Center for Innovation in Grand Forks. 

" .. ' ',,,,,::ii ·,h:,, 2:N,}:1:,1_, <J:~fi; 
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Tho central mi11ion of the Office of Advocacy remains reducing the excessive 

roplatory burden that fall, on small bu,ineu. An Advocacy rcscarch study, 'I'he Impact 

of R,,u/r,tory Co,t, on Small Bwlnu1, establishes that small businC81CS with less than 20 

employees ,pend nearly $7,000 each year per employee just to comply with federal 

rqulatiou and mandate1. That's 60 percent more than large finns. State and Jocal 

rqulatory burden, 1imply add to that cost, 

The key to Advocacy•• effectiveness in fighting federal regulations has been the 

Roplatory Flexibility Act (RF A) passed by Congress in 1980 and strengthened in 1996. 

The premise behind RP A is D2t that there should be no regulations at all but rather that 

ro,aulatory agenci• should be acutely aware of the fact that burdens disproportionately 

(all on small entities. Under this law federal agencies are required to consider the impact 

of ptopOHd regulations on small entities and to discuss alternative ways to achieve their 

~. roplatory objective without imposing undue burdens. 

Under RF A, Advocacy has shown time and again that regulations can be reduced 

ad the economy improved without sacrificing such important goals as environmental 

quality, travel ufety, workplace safety, and family financial security, By working with 

federal agencies to implement the RF A, the Office of Advocacy in 2002 saved small 

buaineuea over s, t billion in foregone regulatory costs that can now be used to create 

jobs, buy ,-,quipment and expand access to health care for millions of Americans. 

Advocacy has always recognized that states can and do impose significant 

regulatory burdens for small business as well. To help address this, Advocacy has 

drifted model legislation for consideration by states. The model bill mirrors the RF A. 
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Its intent ia to foster a climate for entrepreneurial success in the states, so that small 

businesM& will continne to create jobs, pm1uce innovative new products and services, 

bring more Americans into the economic mainstream, and broaden the tax base, 

Thill ls not a new idea, Many states already have similar legislation and it has 

been one of the topics discussed at many of the Advocacy state and looal govcmmcnt 

conferences over the years. Unfortunately, North Dakota is not one of those states, We 

applaud this effort to offer this important new tool to help small businesses deal with the 

problems of burdensome state regulation. 

We believe that there are five critical elements that are contained in the model 

bill. Successful state-level regulatory flexibility laws should address: (1) a small business 

definition that includes most small businesses, (2) a requirement that state agencies 

perform an economic impact analysis before they regulate, (3) a requirement that state 

·-"\ ) agencies consider less burdensome alternatives that still meet regulatory goals, (4) 
·,._./ 

judicial review so that the law has teeth, and (5) a provision that forces state government 

to periodically review all its regulations. Likewise. there should be few, if any 

exemptions from the law. Even the best regulatory flexibility initiative has little value if 

the majority of state agencies are exempted from it. 

We are pleased that many states around the country are recognizing the need for 

state regulatory flexibility laws if they do not have them or strengthening them if they do, 

Oklahoma and Hawaii have just recently enacted this kin~ of legislation and the 

Commonwealth of Puerto Rico has had remarkable success with a smaU business 
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ombudsman•• office that baa regulatory flexibility authority. These examples do show 

that successful legislation is the important first step in bringing needed regulatory relief 

to small entities, 

The process doesn•t end there, however. Thero remains a need for committed 

executive leadership, for trained and educated state agencies so that they will know what 

their responsibilities are and how to accomplish them, and for continued involvement of 

the small business community to provide feedback on what still needs to be done. 

There is no question that small business is the backbone of the economy here in 

North Dakota just as it is throughout the country. Sometimes, because smatl business is 

small. it is easy to overlook their aggregate importance to the economy-and it is very 

easy to overlook the negative hnpact of regulatory activities on them. The intent of this 
' 

legislation is to compel regulatory agencies to consider small businesses in the process by 

which regulations are developed and particularly consider the disproportionate impact 

that those regulations might have. 

This legislation is needed. The Office of Advocacy commends you for bringing 

this forward and we urge its support. 

Thank you for this opportunity to appear and I would be happy to attempt to 

answer any questions that you might have. 
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••••• The Voloo of Srnall Buslness 

NORTH DAKOTA 

Testimony of Bill Butcher, State Director, National Federation of 
Independent Business (NFIB) in suppol't of HD 12U 

NFIB represents approximately 3000 sn1nli business owners 
throughout North Dakota. 

Positions on issues before the Legislature taken by NF(B are 
determined entirely by tnember ballots. Our metnbers in North Dakota and 
throughout the nation have voted consistently titne after time to reduce the 
regulatory burden on s,nall businesses. HB J 2 J 2 does just that. It requires 
state agencies to seek input from and take into consideration the interests of 
stnall business when impletnenting new regulations. It establishes ne,.v lnw 
that e1nbraces the oJd adage that one size indeed does not ncccssal'ily fit nit. 

Most importantly, HB I 212 provides for judicial review. That mt.~ans 
that if a small business owner anywhere in North Dakota feels that the effect 
of a state regulation on his or her business was not taken into consideration 
when it was implemented, he or she can request judicial review that inay 
ultimately result in revision of the regulation so that it does take small 
businesses interests into account or other legal re1nedies. That gives teeth to 
the requirement for regulatory flexibility. 

In December 2002 NFIB/ND n1e1nber Russell Handegard, President of 
Curtis Construction Co1npany, Inc. of Fargo, copied me on a letter he sent to 
the North Dakota Department of Health relating to storn, water discharge 
permits for small projects. Actually, he copied President Bush, Governor 
Hoeven, our entire congressional delegation and 111e. I have p1·ovidcd you 
with a copy of that Jetter which, while addressing a federal regulation 
administered by a state agency, hits the nail on the head. Mr. Handegard 
was unable to be here today to testify, but I would like to quote fro1n his 
letter: 

Natlonal FedAratlon of Independent 81113/ness - NORTH DAKOTA 
311 E. mayer Avenue, Suite 119 • Bismarck, ND 58501 • 701 ·224•8333 • Fax 701 ·224• 1007 • www.nflb.com 
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"What happened to the goats of reducing paper work, and bureaucratic 
and regulatory over reach?,.. Why does the government insist upon 
using a scattergun approach in these matters when a rifle approach is 
clearly called for?" 

NFIB President Jack Faris spoke about the federal Regulatory 
Flexibility Act just last December in his column, which is published 
throughout the nation. He urged state lawmakers to enact model legislation 
patterned after the federal law to assure that the voice of small business is 
heard early in the regulatory process on the state level as well as on the 
federal level. A copy of Mr. Faris' column is included with my testimony. 

I want to thank you, Chairman Keiser, and Committee members 
Representative Eckstrom and Representative Dosch for sponsoring this bill. 
On behalf of the members of NFIB, Russell Handegard, Jack Faris and I 
urge the Committee to cast a vote for small business by forwarding on to 
your House colleagues a do pass recomn1endation on HB 1212. 
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CURTIS CONSTRUCTION COMPANY, INC. 

December 4, 2002 

NORTH DAKOTA DBPAR'tMBNT OF HEALm 
P. O. Box 5520 
Bismuck, ND 58506-5520 

STORM WATER DISCHARGB PERMITS FOR 5MAIJ, PRQJECTS 

Gentlanett: 

I have just read through a letter dated November 25, 2002 &om the ND Department of Health, Due to all 
the legalese and acronyms. I felt I was reading a foreign WlgUl8t, What I was able to discern wu that the 
new permit requirements would waste a lot of time uid accompliah virtually nothing. I alao noted the date 
the rinal rule was published (Decem~ 8, 1999), lite in the eleventh hout of the Clinton administration. 

What happened to the goals of reducing paper work, and bureauctatic and regulatory oV'et retch? If the goal 
is to waste dtizen's time and create government jobs, it should be 1ucces1fu1. If the goal is to conb:ol 
sedimentadott and tunoff, it is a waste of time. One good gully washing rain storm. spdng tl.ood (Gnnd 
Forks, 1997), or Midwest wind storm will likely have more impact than contractors and developers over • 
decade or possibly a centuq, One luge farmers practices will certainly have oub1tan.tW1y more impact dun 
that of hundteda of contractors, 

. . Why does the go•em.ment insist upon using a scattugwi approach .in these mltten when a rid-, awtoach is 
clearly called for? If one is working within a short clistance of a major waterway, a pemut may have met.it. 
For a new •choot in the middle of Ca11 County, it II a totally useless exerdae. When wilt bureaucrats and 
poliddan1 team that coat mm.t be offaet by benefits? 

'Ibis new regulation should be fought and repealed. I have better th.Ing, to do than prepare NOi'•• cltaf't 
SUPP's, calculate RUS~»,, submit NOT's and deli\ter yetdy ALRR's. At the leaat we will be able to save 
trees j stop this regulation. 
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President George W. Bush 
Governor John HOffen 
Senator Byron Dorgan 
Senator Kent Conrad 
Representative Batl Pomeroy 
NFIB 

1 330 41 ■" S'1"Nltlt1' NW 
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What's the Big lde1? 
by 

Jack Faris, President 
National Federation of Independent Business 

uu•s the most wonderful time of the year:' the song goes, extolling the endless 
variety of holiday traditions that Americans celebrate as the calendar winds down. For 
the nation's small .. buslness sector, especially retail outlets, this season helps make up for 
slower revenue periods. For others, it means tlm<' to relax, enjoy our friends and famU!es 
and rededicate ourselves to those values that und,!rgird our democracy, 

This time of year, it's virtually Impossible to avoid feelings of hope and optimism 
for what the future may bring, New Year's resoludons are more than traditions. they"re 
the challenges we extend to ourselves to improve something important In our lives. 

Ifs rare that small-business owners tum to the nation's capital for hope and 
optimism, but just a few days ago, one government agency offered up an idea that~ if 
fulfilled, could not only boost the morale of business people everywhere. but encourage 
those who have never taken the entrepreneurial leap to do so. 

What's the big idea? Legislation. 

Normally,just the mention ofthat very word strikes fear in the hearts of business 
owners. After all~ their experience in the Jeglc;Jadve arena is one of defense, of constant 
struggles to roll back some in-conceived law that threatened to swipe additional dollars 
from their cash registers in the form of new taxes or reduce their bottom lines by adding 
costly regulations. 

But the Office of Advocacy of the U.S. Small Business Administration (SBA) 
isn't your typical government agency. After all, they know a small business when they 
see one. 

And the idea that has been offered by Thomas M. SulHvan, chief counsel for 
advocacy at SBA, is one that bears close attention. He claims that this proposal could 
save billions in foregone regulatory costs. 

SulJivan recentJy proposed that state lawmakers enact model legislation patterned 
after the federal ReguJatory Flexibility Act. That Jaw requires federal agencies to 
consider the impact on small business before issuing final regulations. 

Just in the past year, Sullivan said, the Office of Advocacy saved smallMbusiness 
owners more than $4 biJHon in potential regulatory compliance costs. How? By making 
sure that the voice of small business was heard early in the regulatory process. He 
believes the same thing can happen in aJI SO states if lawmakers adopt the n,()deJ bill, 
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It makes sense, By paying heed to those who own and operate the nation •s Main 
Street flnns. federal agencies can ensure that dollat'S that would have been wasted on 
burdensome new rules are available to be used fn hiring new employees. buying new 
equf pment and f\1nding other business-growth Investments, And. this still allows 
government agencies to meet regulatory requirements that range from Improved 
environmental quality to Increased family security. 

Many states currently have a patchwork of laws that protect small-business 
owners and their employees from excessive regulatory mandates. Some offer protections 
similar to the Regulatory Flexibility Act, Others offer no protection, 

This Is a big idea, Lefs hope state legislators make it one of their New Year's 
resolutions; it certainly Is one ofNFIB's, 

J11cj F,rls Is prtsldtnt of NFIB (tht National Ftdtr11tlo11 of lndtptndtnt Buslntu), tlfl 11ntl,m ',, l#r,t.,·t 
small-bNslnns "d,iocacy 1ro11p. A 11on-projll, tton-partlson organlZJJllonfi>u11dtd In 19-tJ, NFIB 
r,pmtnll th, co11stns111 vltws of Its 600,(}0() llttlHkrs In Wasl,lnglon, D. C., and all $0 stutt c11pllal.t. 
Mort lnform11tlon L, "'"'"""'' on-1/nt at www.uflb,ft>at• 
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Dakota Resource Council 
P.O. Box 1095, Dickinson, ND 58602-1095 
Telephone (701) 483-2851; FAX 483 .. 2854 

www.drcinfo.org 

Testimony on HB 1212 
House Industry, Business and Labor Committee 
January 14, 2003 

Dear Chainnan Keiser and Members of the Committee, 

Dakota Resource Council stands in opposition to this bill, The people of North Dakota 
expect their government to enact and enforce laws that protect the health and welfare of 
the stat.e. HB 1212, on the other hand, forces government to fiitter away its scarce 
resourc•,~s in figuring out how nm..to enforce the law. 

There is already ample time for businesses both small and large to let the government 
know if they have <.:oncems about proposed rules that might affect them-the comment 
period that precedes the adoption of new regulations. During this period, businesses and 
individuals are encouraged to submit comments regarding their concerns about the 
impacts of the propos,ed rule, These comments must then be considered by the 
sponsoring agency . 

.. ~\~ ,/ We believe this process puts the responsibilities in the right order. However; if this biJt 
were passed, the responsibility to determine possible "arfverse effects0 would now be on 
the sponsoring agency rather than on the affected industry. Besides, The tenn "adverse 
impacts" is so vague that just defining what those might be would be a daunting task for 
an agency. Coming up with an exhaustive list of possible "1.viverse •ffects" would tie up 
the agency in red tape and wind up costing the taxpayer many more dollars than 
necessarynred tape that may actually discourage agencies from seeking the enactment of 
rules that are necessary if government is to enforce the law. Surely that is not an outcome 
this legislature wants. 

Finally~ this committee should remember that some small businesses pose threats to 
public h~lth and the environment that are ct,sproportionate to their gross receipts or the 
size of their paymll. Businesses such as hazardous waste incinerators, landfills, or 
faotory .. style livestock facilities may have only a handful of employees yet a great 
responsibility to the public for the management of dangerous substances or byproducts. 
We certainly do not want our government agencies prevented from taking timely action 
in enacting new regulations tt.> protect against threats to the public health and 
environment just because those threats come from a relatively small company. 

We urge you to recommend that this bill not be passed. 

Respectfully submitted by Mary Christensen; stafl Dakota Resource Council 
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NFIB. 
lhe~d Small 9Jeh988 

NORTH DAKOTA 

Testimony of Bill Butcher, State Director, National Federation or 
Independent Business (NFIB) jn support or HD 1212 

NFIB represents approximat".ly 3000 small business owners 
throughout our state, thus making it the largest inember based business 
advocacy group by far in North Dakota. 

Positions on issues before the Legislature taken by NFI B are 
determined entirely by member ballots, Our members in North Dakota 
and throughout the nation have voted consistently tirne after time to 
reduce the regulatory burden on small businesses. HB 1212 does just 
that. It requires state agencies to seek input from and take into 
consideration the interests of s1nal1 business when impJen1enting new 
regulations. It establishes new law that embraces the old adage that one 
size indeed does not necessarily fit al I. 

Most importantly, MB 1212 provjdes for judicial review. That 
means that if a small business owner anywhere in North Dakota fee is 
that the effect of a state regulation on his or her business was not taken 
into consideration when it was implemented, he or she can request 
judicial review that may ultimately result in revision of a regulation so 
that it does take small businesses interests into account. That gives 
teeth to the requirement for regulatory flexibility. 

In December 2002 NFIB/ND member Russell Handegard, 
President of Curtis Construction Company, Inc. of Fargo, copied me on 
a letter he sent to the North Dakota Department of Health relating to 
storm water discharge permits for small projects. Actually, he copied 
President Bush, Governor Hoeven; our entire congressional delegation 
and me. I have provided you with a copy of that letter which, while 
addressing a federal regulation administered by a st~te agency. hits the 

~ Fed«ation of ndependent l3usl18ss -~ DAKOTA 
311 E, 1hayer A~. SUte 119 • Blsmsrck. NO 68501 • 701·224-~ • F81< 701·224•1097 • www.nflb.com 
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nail on the head. Mr. Handegard was unable to be here today to testifyt 
but I would like to quote from his letter: 

"What happened to the goals of reducing paperwork, and 
bureaucratic and regulatory over reach? ... Why does the 
government insist upon using a scattergun approach in these 
matters when a rifle approach is clearly called for?" 

NFIB President Jack Faris spoke about the federal Regulatory 
Flexibility Act Just last December in his colurnn, which is published 
throughout the nation. He points out that the federal Regulatory 
FlexibiHty Act saved smaU business owners more than $4 billion in 
potential regulatory compliance costs in 200 t. Mr. Faris urges state 
lawmakers in North Dakota and other states to enact model legislation 
patterned after the federal law to assure that the voice of small business 
is heard early in the regulatory process on the state level as well as on 
the federal level. A copy of Mr. Faris' column is included with 1ny 
testimony. 

I want to thank you, Chairman Mutch, for being a sponsor of this 
bill. The House passed it on a vote of 88 to l and I hope the Senate will 
deal with it similarly. This is good legislation for small business! On 
behalf of the 3000 members of NFIB/NDt Russell Handegard, Jack 
Faris and I urge this Committee to cast a vote for small business by 
forwarding a unanimous do pass recommendation on HB 1212. 
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TESTIMONY 
UQVSE BILL 1212 

•ebruan Z6, 200a 
lndu1try Bu1lne,1 & Labor 

Chahman Mutch. distinguished members of the mL conunittee. For the record my name is Mark 
Dosch, representative of District 32 South Bismarck. I come !,~fore you today, not as a 
Legislator, but as a businessman concerned about the effect of govenuuent on umall busincu i!l 
the State of North Dakota. 

I believe that government can have an enonnously positive effect on business, or, on the other 
hand an extremely nesative one. America has always been a land of opportunity. A haven where 
entrepreneurials have grown and prospered, and had made Ameri,..an a nation envied by the 
world. 

Today North Dakota is strussling, Strugling to rmve our entrepretteurlal spirit. The mission of 
our governor, and the 58th Legislative Assembly is to grow ND. Undemanding that in order to 
grow our economy and keep our people in our great state; we must do everything possible to 
assist our business community in the development of new business and new jobs. Much of this 
growth I believe is going to come from within. From small business. In order for this to happen 
however, I bcUCYe wt mu■t la•Yt I aovernment that cncoun1u bu11nc11, and not nplate It 
out or bglhlw, 

In a small business, the owner is often the president, who is also the CEO, who is also the 
accowitant, secretary, Worker Comp and OSHA compliance officer, personal director. salesman. 
and at the end of the day, yes even the janitor. A small business owner simply does not have the 
resources to employ the anay of professionals needed to keep up with what seems is an unending 
stream of government regulation. Thus~ the more Umt they mu■t dedicate to the 111Denrork 
suffcl the lea• dmo they btvc to ll'OJY their buslnn1, 

Government, and the government bureaucracy often has no idea of the compliance hardship they 
are placing on small business. This is why ladies and gentleman that I have inttoduced HD 1212. 
HB 1212 simply requires the government to consider th" effect of proposed administrative rules 
on small businesses, organizations, and political subdivisions as described in section two of the 
bill. It further requires them to consider the C(X)nomic effect it will have on bwiness as stated in 
section 3 and 4 of the bill. And finally, section S will give a small entity that is adversely affected 
or aggrieved by agency action, the right to seek judicial review. 

Today, rm assuming you will also hear some opposition on this bill from various government 
agencies. They don•t like this bill because it does step on their toes. They don't like it because it 
takes away their freedom to impost whatever rules they want. They don't like it because it will 
require them to do a little more homework before they simply issue another new rule. 

I 
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U,r; pj • ., ... NP ... la N WIX u1mm 1■1" """" fqp ,..,,.,,. Pf .... 
trW: ad,,,,,.._,.. ••· It limply roqulrol them to determine the bnpe,:t, and to 
dllam~ te tfthele i, a better or lea intnllive way small businell can comply, It could bo 
~ tiq II limple a., quarterly reportin1 requirements rather then monthly, 

Some will allo say that there exiltl already a comment period that inc«, 'es the adoption of new 
ft!llllldonl, bowev« I don't know about you, but I we•M ..... , UYI on llfMY teke 
fh r r • cee+Pcr,., 1■11111,. emeP e•mw bcfoo tllt nle II lu•c4. ntlacr au •u• mum,,,. ,,, ... k±w UYI to UGI 1111 Al 11ft'. rauhfloa, M4 dgl Jdtll tN 
csr121rrs:111K IJ ie ,,.,..., 

Maben ofdda committee, plw join with me today, and with every other aimal1 eodty actoa 
ND ill ulfldn& them lo their efforts to arow their butfnal. and the fbture of all North Dakotam. 
I wp you to support HB 1212. 

Thank you for your time and consideration. I will UJ1Wer any questiona you may have. 
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H.B. 1212 

Presented by: lllona A. Jeffcoat-Sacco 
Director, Public Utllltles Division 
Public Service Commission 

Before: 

Date: 

Senate Committee on Industry, Business and Labor 
Honorable Duane Mutch, Chairman 

26 February 2003 

TESTIMONY 

Mr. Chairman and committee members, I am lllona Jeffcoat-Sacco, 

Director of the Public Service Commission's Public Utility Division. The 

Public Utilities Division administers the Commission's jurisdiction over 

telephone, gas and electric public utilities in North Dakota. I appear today 

on behalf of 11he Commission in opposition to HB 1212 in its current form. 

WhUe we understand the concerns that small busfnasses and other 

small entities have about the cost of complying with some agency rules, the 

Commission is concerned about this bill because of the additional time and 

costs to prepare the additional regulatory analysis and economic impact 

statement that would be required by HB 1212. It will be very difficult for an 

agency to determine all estimated costs of a proposed rule as envisioned 

by Subsection 4 on page 2 of HB 1212. How detailed would the cost and 

other financial analyses have to be for the economic impact statement? Is 

an analysis to h" prepared only on the Impact to regulated small entities, or 

also on the impact to all the small entities that do business with regulated 

entities? 
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North Dakota Century Code Chapter 28-32 already requires agencies 

to prepare a regulatory analysis for proposed rules tf the projected costs to 

the regulated Industry will be greater than $50,000. This provision protects 

those potentially Impacted while balancing the burden of preparing a 

regulatory analysis against the benefits to be gained. We believe that a 

similar balance should be struck regarding the small businesses and other 

small entitles that are the intended beneficiaries of HB 1212. 

Consequently. we propose an amendment that would insert a $25.000 

threshold Into HB 1212. 

Another concern we have with the bill Is that many of the 

Commission's rules must be consistent with federal rules if they are 

promulgated to Implement federal programs or to support federal grant 

funds. This is especially the case with the Commission's coal regulatory 

and gas safety programs. We are frequently required by the federal 

agencies to make rule changes to these programs so they remain 

consistent with revised federal regulations. This is needed In order to 

maintain state control over these programs. Carrying out the additional 

regulatory analysis and economic Impact statement requirements for rules 

affecting these programs would be a make-work project. Insertion of a 

threshold as propt:>sed above would help mitigate this problem. 

For these reasons, the Commission opposes HB 1212 unless it fs 

amended as we recommend. I have attached a proposed amendment for 

your review. 

This completes my testimony. I will be happy to answer any 

questions yc>u may have. 
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Prepared by Pubffo Service Commtnlon 

PROPOSED AMENDMENT TO HOUSE BILL NO. 1212 

Page 1. line 21. after •rute• Insert ihat fs expected to have an Impact on small entitles In 

excess of twenty-five thousand dollars• 

Page 2, line 14, after •entitles" insert "in excess of twenty-five thousand dollars• 

Page 2, llne 18, after •entities" Insert "In excess of twenty-five thousand dotfars• 

Renumber accordJngly 

Le\)al/2003HB TMtlmony/AmendmentHB1212.doo 

•flit llfor••t.o t ..... on thf• ffl1 •re aoeutatt ,.._tfOM of recordl •lfwNd to Nodtrn rnfo,wtfon tytt• fo, atoroftlatl'!I.., J-.'. 
...,. ftlM1H"-tM --1•r _,.. .. of bulfntte. Ttlt phototr•fc proettt ... t, 1tandl,.. of tht Mtrfotn N•tfontt lt_.rdl Jnetftut• 
(ANl1) for ~•rohfwl •foroff ,.. MOTICII If th• ffllllld ..... IQl)W ft , ... , .. tblt than thft Nott ct, ft •• dut to th• .-utv of the 
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Dakota Resource Council 
P.O. Box 1095, Dickinson, ND 58602-1095 
Telephone (701) 483 .. 285 l; FAX 483-2854 

www.drcinfo.org 

Testimony on HB 1212 
Senate Industry, Business and Labor Committee 
February 26, 2003 

Dear Chairman Mutch and Members of the Committee, 

Dakota Resource Council stands in opposition to this bill. The people of North Dakota 
expect their government to enact and enforce laws that protect the heaJth and welfare of 
the state. HB 1212, on the other hand, forces government to fritter away its scarce 
resources Jn figuring out how nm..to enforce the law. 

There is already ample time for businesses both small and large to let the govemment 
know if they have concerns about proposed rules that might affect them-the comment 
period that precedes the adoption of new regulations. During this period. businesses and 
individuals are encouraged to submit comments regarding their concerns about the 
impacts of' the proposed rule. These comments must then be considered by the 
sponsoring agency. 

We believe this process puts the responsibiUties in the right order. However, if this bill 
were passed, the responsibility to detennine possible 0 adverse effects0 would now be on 
the sponsoring agency rather than on the affected industry. Besides. The tenn "adverse 
impacts" is so vague that just defining what those might be would be a daunting task for 
an agency. Coming up with an exhaustive list of possible "adverse affects .. would tie up 
the agency in red tape and wind up costing the taxpayer many more dollars than 
necessary--red tape that rnay actually discourage agencies from seeking the enactment of 
rules that are necessary if government is to enforce the law. Surely that is not an outcome 
this legislature wants. 

Finally, this committee should remember that some small businesses pose threats to 
public health and the environment that are disproportionate to their gross receipts or the 
size of their payroll. Businesses such as haz.ardou., waste incinerators, landfills, or 
factory .. style livestock facilities may have only a handful of employees yet a great 
responsibility to the public for the management of dangerous substances or byproducts. 
We certainly do not want our government agencies prevented from taking timely action 
in enacting new regulations to protec,t against threats to the public health and 
environment just because those threats come from a relatively small company. 

We urge you to recommend that this bill not be passed. 

Respectfully submitted by Mary Christensen, staff~ Dakota Resource Council 
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Te■tlmony 

HouN 81111212 

Senate lndu1try, lu11ne11 and Labor CommlttN 

February 21, 2003 

l:OOa.m. 
North Dakota Depa.1rnent of Heatth 

' 
Mr. Chairman and members of the committee, my name Is L. David Glatt and I am the 
Envlronmentaf Health Section Chief for the North Dakota Department of Health. I am here 
today to present testimony fn opposition of House B1111212. 

The North Dakota Department of Health currently supports a transparent and open rule
making process and Implements many of the concepts Identified In House BIii 1212. 
However, the Department has some concems about the bUI as It currently la written. 

Most of the concepts In House Bill 1212 relating to the Impact of a proposed rule on the 
r~g-

1
.:munlty already are required In NDCC 28-32, Administrative Agencies 

Pra ~ I have attached a copy of the relevant sections of NDCC 28-32 that addreas 
many of the Issues identified In items 2 and 4 of House B1111212. In addition. under NDCC 
28-32, each administrative agency Is required to provide adequate public notice. provide 
written response to public comments, obtain an Attomey Generara opinion of the rules. 
and receive approval from the Legislative Council prior to rules being adopted. 

To reinforce the Intent of NDCC 28-32, which ts to provide a transparent and open rule
making process. the Department of Health Is required to seek approval from the State 
Health Council prior to Initiating a public comment periOd and also after the comment 
period has been completed. The State Health Council Is composed of four members from 
the health care fleld, five members representing consumer Interests, one member from the 
energy Industry and one from the manufacturing and processing Industry. In addition to the 
required public comment period Identified in NDCC 28·32. interested parties also may 
provide Input as to the need or appropriateness of any proposed rufe at the regularly 
scheduled Health Council meetings. The time required to propose and reach adoption of a 
rule can take anywhere from six months to a year or more, allowing adequate time for 
comments. 

If small business representatives believe the current process and law do not address their 
Interests, NOCC 28-32 could be amended as an alternative to House Bill 1212. For 
example. an amendment could require that statewide associations representing small 
business, the Departmflnt of Commerce or any other appropriate entity be notified of the 
Intent to propose a rule that could Impact their constituencies. Such an amendment would 
involve those entitles In the rule-making process. The Department of Health le willing to 
work with the Committee or representatives of small businesses to craft amendment 
language to meet their concerns. 
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If the committee decides to move forward with the House B1111212 In Jta current form, the 
Department of Health would like to Identify the following concems: 

• First, House BIii 1212 does not encourage ground-floor or up-front Involvement by 
the regulated community. Instead, It directs the agenofe1 to develop a regulatory 
analyala with some Input from the Department of Commerce with no mentlOn of 
other Input from a mall business. Based upon my experience, the beat rule, are 
developed when the regulated community Is Involved throughout the proceu, from 
rule drafting to Implementation. 

• Second, House BUI 1212 does not define "adversely affected or aggrlevecr u 
referenced In section 5, Because the definition of •adversely affected" can vary from 
person to person, a reasonable threshold for "adverse fmpaor should be Identified. 
Without the establishment of a threshold, any small business could claim It haa 
been adversely affected and ask for a Judlolal review, even though the Impact would 
be deemed minor by most opinions. Addressing such clalms could result In 
unnecessary expenditures of state funds. . 

• Finally. HB 1212 does not address federatty mandated rules adopted by an agency. 
Department of Health experience has shown that state control and implementation 
of federal rules typlcally Is preferred by the regulated community and, In some 
cases, Is required to ensure state primacy and program delegation. Aa currently 
written, House BIii 1212 could prohibit the adoption of federal rules If a small 
business claims an adverse Impact. Experience In the environmental fleld Indicates 
that federal Implementation of a rule 1yplcally costs the regulated community more 
and provides less opportunity for technical assistance than rules Implemented by 
the state, 

The North Dakota Department of Health Is wllllng to work wfth m,1mbers of the Committee 
or small business representatives to provide amendments to House B1111212 that 11ddresa 
the concerns identified In this t$strmony. 

This concludes my comments on Hous~ Bill 1212, f am happy to answer any questions the 
committee may have. 

Operator•• 11onetur• 
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• e, An Interim ftnal rule I• lneffeotJve one hundred eighty daye after lte declared effeotlve 
date unle11 ftrat adopted u a ffnal ru,.. 

21-32-M. Repeal or waiver of rule, from federal guldellnee. 

'"\ C I 1, An agency shall repeat or amend any exlltJng rule that waa adopted from federal 
guld•Unea and which II not relevant to state regulatory programa, 

u 

2, An agency may not adopt rules from federal guidelines which are not relevant lo 
state regulatory programs when developing or modifying programe. 

3. An agency shall seek a waiver from the appropriate United Statn agency when the 
United Slatea agency II evaluaUng current programe or delegatlng or modffyfng 
program., to relleve the agency from complying with or adopting rules that are not 
relevant to state regulatory programe. 

21-32-05. Adoption by reference of certain rulN. 

1, When adopdng rules, an agency shaft adopt by referenoe any ~ppHcable e>clstlng 
permit or procedural rules that may be adapted for use In a new or exl$tlng program. 

2, An agenoy shaJI aeek authorization from the appropriate United States agency to 
adopt by reference appHcabte e>dattng perml1 or procedural rules that may be 
adapted for use in a new or existing program when the Unltecf States agency ta 
defegatlng or modJfylng a program. , 

28-32.CJI. Force and effect of rules. Upon becoming effective, rules have the force and 
effect of law untll amended or repealed by the agency, declared invalid by a final court decision, 
suspended or found to be void by the administrative rules committee, or determined repealed by 
the office of the leglsfatfve councfl because the authority for adoption of the rules I• repealed or 
tranaferred to another agency. 

21-32-07. Deadline for rule• to Implement 1t1tutory change. Any rule change, 
lnoludtng a creation, amendment, or repeal, made to Implement a statutory change mlJlt be 
adopted and filed with tht office of the feglsfatlve counoH within nine months of the effeotlve date 
of the statutory change,· If an agency needs addltlonal time for the rufe change, a requeet for 
addltJonal time must be made to the leglslattva councM. The legislative counolt may e)dend the 
time wHhln which thl agency must adopt the rule change if the request by the agency la 
supported by evidence that the agency needs more time through no dellb9rate fault of Its own. 

21-:ti-otf R~s,~litory .. 1n~~-·1a. ·'. · 
1. An agency shall issue a regulatory analysls of a proposed role If: 

2. 

a. Within twenty days after the last published notice date of a proposed role 
hearing, a written request for the anafysls Is Ried by the governor or a menaber 
of the legislative assembly; or 

b, . The proposed, nde la exp~ed to have an Impact on :the regutated corriri,~nlo/ 
· ·I:n ~xcess of fifty tho~s·and doHa"8.· The analyals u~d~r this subdMa~ tnua1 ~ 
available on or before the .first date of publlc notloe as prov~ for In aection 28~32-10:. . . ,. . ' . . · · . . · . 
' •• ' i• 

The regulatory analysjs must contain: 

a. A. desct(ptlon ~f the .classes, of persons who prob~bly wm be aft~~ by. the 
proposed rule, lncfudlng cra,aes that _wlll bear the cos ta of the· prop()$~ rufe 
and cla~ses that wm beneftt from the proposed rule;. 
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b, A ~JUon of the probable Impact, lncfudng econom1o Impact. of the 
pr rule: . 

o, Tht probabl, ~II to the .~genoy of the Implementation and enforcement of tt,t 
p«>poaed rule and any anllolpated effect on state rev~; a'1(t 

d, A dnorlptJon of any atternattve methom fol aohltvtng tht purpoee Of. thi 
proposed n,,. that were se"4>Uely coneldtred by the agency and tt-. · '"'°"' 

----. why the method• were rejeoted In favor of the propoeed rule. 

Ea~la~ry anatyat. mu,t Include quantffloatlon of bt data to the extt,nl 
pra • · 

~.•gency ahaH _rpaN or.delfver a c,opy of 1M. regu~tory •Miya~·~ . ._ny ~ ~ 
requefa. , copy ·o, . ..,_ regutaw.,y· •r•lyl~~ · TIM, .agency may cha~I#· for.·tt,. · aqtual 
coat of provklog copfee of the regulit,1f'Y aMJytla. · · · · · · 

5. ff required u~r aub,.uon 1, the ·prepar11tfQn •~ Issuance of a reg~•tp,ry_~.· ~l'la 
:J~""nda~ry ~ ·°J.'f: '-,~~~~ • -~ ~~·'" .• ~~u~~'Y-~;,;9'~ 

·· ... - . .,~. ,,~~ .. · I .,. • ,../'" ~ . ' .••. ~~Joa !l~~qt ~~!!1-ltir~fl.:™" 1.:__ 
""' (vvU .. ~.:f: .. ~•.1mun .. 7, are no a grounu U~ "'".«1 th'e·tnn111iu,,7 ur a tu~ may..,. 
.... r1~ qr OIKallfed. ' ' ' ' ' ', ' 

21-32-ot. Taklnaa u1e11ment. 

1. . An au•~· •'-" prepare a written aas~ment . of the . cons.tltutfonal taklnga 
lmpJtcatlona· of J. proposed . rule that may llmH the use of private. real p' mna~•~ ' The 
agency'a,aaeesament muet: ' ' ' ,,, •-,-:'"".''' 

' ' ' ' .. · . "' 

a. :,;~ #Mt Uk~Uhood that the p~f?OSed ruJe may reautt In a taking ~ re~~to,y 

b. Cl~atiy and speclflcalty identify tha purpos• Qf the proposed rule. 
; ' • j 

c. E>g)laln .. WhY th• .. Pfoposed,_.ru" ~- n~ry to ·.•4'bs.~~~ny· 'adv~ .that 
pu~• •nd _why . no aftemal\/~ .. •~ i.. avalr.b.i,t · fMt ~Id ach~ve the 
agency'a goals while r~ucl~ the l~ct on priva,~ .Property ~l'.I, 

d, ·Es~i. the potential ~t '° ~, '10Yem~'1f ~ a court·determJnn. ~t. the 
pr,~ed rur. ~titute1 -..•king or. req!,Jlatory'taldng. · · 

e. 1ct,ntlfy the source . of ruay'. ment .Wtthtri . the ana•-u•a 'b1 INl.at for any · · ·· · nsation that ma be' ~rdered, · · · ., ... ~~ · "MP. 
~ ... , .. Y ..... 

' • j ,'I 1> • I •I 

f. Ce,tffy '. ~I' ~ . benefits ~f: tf:18 proposed ·rule e><ceed · ~ . esUmated ~tJon coat.a; . . . . . . . . .. . . . . . .. 
, I• I. I 

2. Any private landowner who la or may be affected by a rule U.t Hmlta the ~ of the 
landowner's private real property may·fequeat In wrftlf\O that' the. aget,Qy reconsider 
the appH~tJon or need for, the .~le. Wfthlti thirty days of fecehlfng the request, the 
ageney shall consider the .request and shan In writing lnfonn the landowner whether 
the agency·fntends to keep the rule In place, mod.If)' appllcatfon of the rule, or repeal th• rule.· · 

3. In an agency's analysls of the takings lmpllcatlons of a proposed rule, •taldng11 

means the •taking of private reaJ property. a~ deflne,d .. Jn section 47-01-03, by 
gov~mme.nt action which requires comµfnsatlon t9 the owner Qf th•t property by the 
fifth or' fourte$nth amendment to the Ccmstltutlon of the United States or s~n 18 
of artlcle I of the Constttutlon of North Dakota. 11Regulatory taking• means a taking of 

Page No, 6 
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real. property through the e,cerdM °'. ttt.. potlcl and regu~. to,y. f>'1Mnl of ~-J.1'-11 
~~ red~ the. value of 1t1' real. ~ by·'"°'• ttlan ·m,y rotnt. ~. 
the e•er*., of• pollct or. regulatory~ '<bie not effeot • ti~ H ft•~~ 
advance, ,leafflmat• etate ~ .. , ... ,.doei not de"I an owner~ vtab)llt -
C>f ~ oWMf• land, of la In •~noe with applicable etate or fldefat raw.· · · · · 

• • 'i 

21-32•1 o. Notlct of rule making • Hearing ctatt. 

1. An agency shaft prepare i fufl notice ind an abbre~ted· notice of ru~makqi, 

a. The agency'• full notice of the propoMd adoption, amendn ,em, or repeal of a 
rule must fnclude a short, speolflc explanation of the pr~ed rule and the 
purpoae of the proposed rule, a d,te~tlon ~, .. ~W.r ~:.:_p~ 

~::;k~',G~ .:::~~~~~:n~~:or:=~~TI;=~ 
persona m•y r~~ the •~ of the p~ rufe, provkte the address to which 
written. data, views, or argumenla concerhfng the propoeed Nie may be aen~ 

~~~-~~e~~J~~.~~,;~ ,~o:..~ ::J;~-· f.'J~ Jtp, ~''9Y~'= tlrM'iticj . f,cejiet :t-or eactt' : ... ;~~~ i.,:he'. . ~. ·, ~ J, . ,, f I ·.~ 

whfl. ·me··Pomc. 'of· tt.· ttJ.1aff\le~~bOu'lQII. •=•the. -· ,. · .. ,r:t· .,, .,., 
ubl~Qon. of·an ibbr •·vt.ted .•· . wapaper 'ubbtlon ·nof:.~t leul' ~u-:_ 

~ch .. 9ffiqlal. ~n~ ... ;~t ~bNa~ 1~:P~~ a,tate. i1w ~ ~ :;r the 
-~';: Qf t.,_ legfalattve co~~I must be ~ccompariled by a copy of the p~ 

b, The abbreviated newspaper publication of notice muet be ln a display-type 
format with a minimum width of one column of approximately two lnchea 
[5.08 centlmeter1] and a depth of from three Inches (7.62 centimeters] to four 
lnch&1 (10.18 centimeters] with a headline desorlblng the general topfo of the 
proposed rules. The notice must also Include the addreu and telephone 
number to uae to obtain a copy of the proposed ruin or to submit. written 
comments and the locatJon, date, and Ume of the public hearing on the rul•. 

2. The agency shal mall a (?OpY·_~f,the a~nw• fuN ~~ tc>tt~~ perion ~ .tiu 
made a tfmely requ~at to the &1Htn0Y .for a ~lfed copy_o( the ~tice. · The agency 
may mall or otherwise provide a copy of the agency's fulf notice to any peraon ~ Is 
Hkefy to I>, an lnte.rested pa~. The agency shall mall or deliver a copy of the ruin 
to any person requesting a copy, The agency may charge for the actual cost of 
providing copies of the proposed rule. 

3. In addition to the other notice requlrements of this subsection, the superintendent of 
public Instruction shaft . prov~e. notice of &!1Y proposed. rulemakfng ~)' . the 
superintendent of public Instr~ to eactl. aaapcliltlon with stat~ ~tahlp. 
whose primary focus is elementary and secondary education lssun whrch has 
requested to receive notice from the superintendent under this subseotfon and to the 
superintendent of each public school district In this atate, or the president of the 
school board for school districts that have no superintendent, at least thirty days 
before the date of the hearing described In the notice. Notice provided by the 
superintendent of publlc lnstfUctlo"' under this section must be by first-class mall, 
Howe~er, upon request of a group or person entitled to·notlce u~r this sectJon, the. 
superintendent of publfo lns_tructlon shall pro~lde the gro_up or person notice by 
electronic malt, 

4. The legislative council shall establish standard procedure~ for aH ag~noles to follow 
In complying with the provisions. of this section and a pr<>Qedur9 to allow any p~rson 
to request and r~oelve malled copies of all flllngs made by agencies pursuanno this 
section. The legislative council may charge an annuaf fee as establlthed by· t.he 
administrative rules committee for providing copies of the ~llngs. 
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• 8 . At leaet thirty dar: muat •= betw.-n the • ._r of the d41i. of"':~~- t;U"8 
no~ or~ da • the legla tlve ~~I mall oopltl of an.•~•--~~and tll 
date of the ~ring. The thirty-day period begins' on the flrat ·butlne11 day of the 
month In which the notJoea muat be malled or on the datt of the putiUcatlon. 
whichever II later. Subject to eubaectlon 4, notloea flied on or before the last 
calendar day of the preceding month muat be malted by the teglelative council on the 
first bu1lne11 day of the f~lowlng month to any p,traon making a requeaL 

21-32•11. Conduct of hearings • Notice of ldmlnlalratlv• rulN comrnlttel 
consideration • Consideration and written record of comment.. The agency ehaN trJopt a 
procedure whereby all Interested persona are afforded reasonable oppqrt~pltY, tQ -.~ .. ~~ vte;'• or arou;:nta, ora: or/: ~no. _concer,ill the proposed rule, lncl~~'18~ . .'1 .: .~ ,, ~~-~--~~,,~the~= t~tJ:·~~J'U1:~.'W· ... ::,f ._ ,_., · ·.~ 
'hf ad~nlat;a~ .. ru"-'.,~mm~. In case of ~ubsta~tfv, rui... •. ~. ag4tr,oy"1~~- .. ' an 
oral. hearing, The agency shall conaldttr _fully ~fl~ •nd oral eutxr,111~ J~.a. 
pr~ ru,. prior to the -doptlqn. a~Nfmenl, or rANII•• of· any ruk, nc;,t :of. an. ema~ . .' · · natut•~:/ The a:. . . . &hall' . ke . a' ,wrttti?'record of ~nilderatk>n1 'of ...... 'wrttte'rf v~ . : w 

..-.,ut>.ila:i1one c~~-1n ~lemakt" r:O~ .... ~ .. ·.i• f ' · ecn-01e. · '· ·,, : .. · · .... · · ,'ll, .. · · ... · · · ng .•Y.,.~~fJQ P.~,"l•·· ,, 
2•32.12. ~omment. ~rlod. . The ageflCY ~t,an. allow, after,. the conqfusion of any 

rulemaklng hearing, a comment period of· at leaat thirty dayi durfnr, which ~181 views, or 
arguments concemfng the proposed rulemaklng wm be received by the agency and made a part 
of the rulemaklng record to be considered by the agency, 

28-32•13. Substantial compliance with rulemakfnr, procedure. A rule la lnvalld 
unless adopted ln substantial comptlance with this chapter. Howover. Inadvertent faUure to 
suppl\' any pel'Son with a notice required by section. ~8-32-10 does not lfTialldate a rule. 
Np~~~nc:ffng •u~~ 2 of ~action 2a-32"'42, .. a11 •~ ,~ .e:ont-,st. the,vaHd4>' of~~-°'-' the 
ground:IW of noncompnar,ce· with this chapter may not .tr. commenced more tNI~ two yeare ·att.,r 
the effective ~ta of the rule. · 

' t • '•' .•, •·•, •' •, I 

21-32•14. Attorney general review of rul•. Every rule proposed by any administrative 
ag~rq,. must be aubmltt,cj to, the attorney ges,eral for. an opinion ~a to ft$ legaffty before final 
adop~. afl(I, ~. a,tor~y g~ner~I p~~ptly. shart fu~ ~,ch .. auchillOJ).~~~ . · ~ ~~ 
general: may nqt approve •·ny rule as. to legality when the _rule exceecta nr ilat~o,y aul{Q.'IJ. of 
.the. agency pr· 11. writte,:1 in -,a . manner .that Is not co,... or _easily unc.terata~bfe. ~ ~ 1he 
Proce®ral requlrem•nta fQr adoption of the rukl In this chapter are not aubatanUaHy ·met. · The 
attorney· general shall advise an agency of any revision or rewording of a rule necessary to 
correct objections as to legaltty. 

28-32-15 .. Fftlng of rutea for publlcatfon- Effective date of rul•. 

1. A copy of each rule adopted by an administrative agency, a copy of each written 
comment and a written summary of each oral comment on the rule, and the attomey 
general's opinion on the rule must be filed by the adopting agency with the office of 
the leglslatlve counoll for publlcatlon uf the rule In the North Dakota Administrative 
Code. 

2. Nonemergency rules approved by the attorney general as to legatlty, adopted by an 
administrative agency, and flied with the office of the leglslatlve councU become 
effective the first day of the month after the mon,h of publication as provided for In 
section 28·32·19, except that If a later date Is required by statute, specified In the 
rule, or provided under section 28-32-18, the later data Is the effective date. A rule 
found to be void by the a~mlnlstratlve rules committee Is void from the time provided 
under section 28-32, .. 18. If publlcatlon Is delayed due to technologlcal probletna or 
lack of funds, nonemergency rules. unless otherwise provided, become effective on 
the first day of the month after the month publlcatlon would have occurred but for the 
delay, 
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Chairmnn Mutch, members of the Senate Industry. Business nnd Luhor 

Committee, my name is Jim Henderson and f am the Region vm Advocate for the Office 

of Advocacy in the U.S. Small Business Administration. Region VIJI includes North 

Dakota, South Dakota, Montana, Wyoming, Utah, and Colorado. 1 am based in Denver. 

I regret that I can oot be in Bismarck today to testify in i,crsoo on beht1lfof 1113 1212-

the proposed legislation to create a regulatory flexibility act for North Dakota. I do, 

however, deeply appreciate that NFIB/ND State Director. Bill Butcher. has pmvided my 

written statement to you for your consideration. 

The Office of Advocacy was established by foderal statute in 1976 ( 15 USCS 

634). White much of the focal point of that legislation relates to the authority of the 

Office of Advocacy to assist small businesses by improving the regulatory pl'actices of 

the Federal government, the legislated primary functions of the Office are broad. In fact. 

from its v~ry beginning Advocacy recognized that to carry out its role of assisting small 

businesses throughout the U.S .• some examination of state policies that could help or 

harm small businesses had to be done, 
I 

In 19781 barely after the Office of Advocacy was up and running, it sponsored the 

first of many national conferences bringing together state small business leaders and state 

policy makers to share successful examples of good policy for small business that already 

existed within the states. In fact, in the two most recent conferences in 1998 and t 999, 

North Dakota received recognition for Fargo•Cass County Economic Development 
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Corporntion nnd fol' the Center for lnnovution in Grund Forks. 

The cent ml mission of the Oflicc of A<lvocucy rcmoins l'cdudng the cxcl·sslw 

regulatory burden that falls on small business, An A<lvocncy rcsenn:h study. nu, lmpm·1 

1f/'llt1J.!11/a1m:J1 ( 'os/,\' m1,\'mul/ llu.\·Jnl!,\',\', cHtnhlh:hcs llu11 snmll huslill1SSl.'S with less thun 20 

employees spend nearly $ 7 .000 each year per employee Just lo comply with fodcral 

regulations and mandates. Thaf s 60 percent more than large firllls. State and local 

regulatory burdens simply add to that cost. 

The key to Advocacy's effectiveness in fighting federal regulations has been the 

Regulatory Flexibility Act (RFA) passed by Congress in 1980 and strengthened it, 1996. 

The premise behind RF A is nQ! that there should be no regulations at all but rather that 

regulatory agencies should be acutely aware of the fact that burdens disproportionately 

fall on small entities, Under this law federal agencies are required to consider the impact 

of proposed regulations on small entities and to discuss alternative ways to achieve their 

regulatory o~jective without il11posing undue burdens. 

Under RFA, Advocacy has shown time and again that regulations can be reduced 

and the economy improved without sacriiicing '>Uch important goals as environmental 

quality, travel safety, workplace safety1 and family financial security. By workiug with 

federal agencies to implement the RF A, the Office of Advo"'azy in 2002 saved small 

businesses over $21 billion in foregone regulatory costs that can now be used to crdatc 

jobs, buy equipment and expand access to health care for millions of Americans, 

Advocacy has always recognized that states can and do impose significant 

regulatory burdens for small business as well. To help address this. Advocacy has 

drafted model legislation for consideration by states. The model bill mirrors the RFA. 
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Its intent is to foster a climutc 1hr cntrc(lrcncurlal success In tltc stutcs. so thnt smnll 

husincsscs wll I continue to create jobs. produce Innovative new products nnd services, 

bring more Americans into the ccont)mic mainstream1 and broaden the tax hasc. 

This Is not a new idea, Many states already have similar legislation and it has 

been one of the topics discussed at many of the Advocacy state and local government 

conferences over the years. Unfortunately, North Dakota is not one of those states. We 

applaud this effort to offer this important new tool to help small businesses deal with the 

problems of burdensome stutc regulation. 

' We believe that there are five critical elements that are contained in the model 

bill. Successful state-level regulatory flexibility laws should address. ( 1) a small business 

definition that includes most small businesses, (2) a requirement that state agencies 

perform an economic impact analysis before they regulate, (3) a requirement that state 

agencies consider less burdensome alternatives that still meet regulatoty goals, (4) 

judicial rev:ew so that the law has teeth, and (5) a provision that forces state government 

to periodically review all its regulations. Likewise, there should be few, if any 

exemptions from the law. Even the best regulatory flexibility initiative has little value if 

the majority of state agencies are exempted from it. 
I 

We are pleased that many states around the country me recognizing the need for 

state regulatory flexibility laws if they do not have them or strengthening them if they do. 

Oklahoma and Hawaii have just recently enacted this kind of legislation a11d the 

Commonwealth of Puerto Rico has had remurkable success with a small business 

3 
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ombudsmun's ofticc thut has regulatory flexibility authority, These cxumr,lcs do show 

that succcsst\tl lcgislati{)ll is the important first step In bringing needed rcgulatol'y relief 

to small entities, 

The process doesn't end there, however. There remains a need for committed 

executive leadership. for trained and educated state agencies so thnt they will know whnt 

their responslbilities are and how to accomplish them, and for continued involvement of 

the small business community to provide feedback on what still needs to be done, 

There Is no question that small business Is the backbone of the economy here in 

North Dakota just as it is H1roughout the country. Sometimes, because small business is 

small, it is easy to overlook their aggregate importance to the economy-imd it is very 

easy to overlook the negative impact of regulatory activities on them, The Intent of this 

legislation is to compel regulatory agencies to con1;ider small businesses in the process by 

which regulations are developed and particularly consider the disproporti"nate impact 

that those regulations might have. 

This leghdntion is needed. The Office of Advocacy commends you for bringing 

this forward and we urge its support. 

Thank you for this opportunity to provide a statement. 
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