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2003 HOUSE ST ANDINO COMMmBE MINUTES 

BILI/RESOLUTION NO. HB 1263 

House Industry, Business and Labor Committee 

C Conference Committee 

Hearing Date 1/27 /03 

T Number Side A SideB 
2 X 

4 X 

Committee Clerk Si 

Minutes: Chairman Keller open 

Meter# 
0.00-18,7 
12,0-14.0 

0 Rep. Frank Wald; District 37, introduced this bill which deals with comparative negligence. For 

the record, he submitted copies of a letter he wrote to the Attorney General and the Attorney 

General's reply. (See attached) 

Rep. Kuper: Please clarify what this bill will do. 

Rep. Wald: The bill will, hopefully, correct so that if you have an accident in which only two 

parties are involved and the damage is under $5000, the party most at fault pays the total bill. 

Rep. Wald introduced Charlet Johnson, General Counsel of the North Dakota Insurance Dept. 

who offered favorable testimony in support ofHB 1263. (See attached) 

Rep. Frosetb: Who detennines the percentage of fault? Is it on the police report? 

Johnson: It's a matter of judgment, based on the adjusters and insurance companies. They make 

their decision based on police reports, the facts, there is no one person who makes the call. 

.. ·-- ........ - .. - --····-. .. dtl t Id t Mode n lnforNtlon sytterM for 11f croft l111tne and 
Yht •f crotraphf c 1Ntff on thf, ff l111 •r• 1ccur1t1 reproductlona of l"tcordl ver ..-.C:.. 0{ th• AM1rtc1n Nattonel tt..-dlrdl uwtttutt 
Wlf't ftlMd fn tht rtt1.1lar c0'Artt of butfntH,h Tfht•l~t1~.':J!f:•,•:::.r~lt than thte Notice, tt I• dul to tht -lttY of tht 
(MIi) for 1rchlY1l Mlcroffl11. tlOTIC!I If t t 11111N --- .J 
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Pago2 
House Industry, Business and Labor Committee 
Bill/Resolution Number HB l 263 
Hearing Date 1/27/03 

Rep. Froletla: Where is the binding effect of that percentage of fault? The insurance companies 

report? 

JohD10n: It becomes binding when two insurance companies are involved, ifthoy agree. If they 

are not in agreement, they oan go to arbitration. Ultimatel)1
1 it can go to court. 

Rep. Nottettad: So in the case when you'd have to subrogate your own insurance company and 

they deal with tho other insurance company, how does that work? 

Joha1on: The companies negotiate between themselves. We ~ trying to eliminate disputes, 

Rep. Kuper: What happens when a policyholder disputes a decision? 

Joha1on: I don't believe so, the insurance companies make the decision. 

Chairman Keller: If two persons are involved in an accident, it's defined as two persons, 

regardless of what else happened along the way. If the amount is under $5000, then it gets paid 

by the person who is most at fault, S 1 % or more. What the language of the bitl also does is say 

that with S 1 % or more at fault, the property damage less than $5000 will be paid automatically 

but health issues are exempt from this section of the code. 

Johnton: That's correct. 

Chairman Keiser: And if an innocent third party is involved, they wilt be exempted and can 

come back and sue or get a reaction from the two insurance companies, based on accountability 

of responsibility. 

Johnton: That third person should be able to recover 100% of their dan1ages against the person 

who is most at fault up to $5000. 

Chairman Keiser And if the person most at fault is uninsured? Would the person 49% at fault 

\:J be liable? 
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Paae3 
Hou.e Industry, Business and Labor Committee 
Bill/Resolution Number HB 1263 
Hearing Date 1/27/03 

Joluuon: Then that third person doesn't recover, If you'd rather see a prorated situation. the 

language in the lut paraarapb should be modified or struck, 

Kent Olton, Executive Director of the ND Professional lns\U'ance Agent's Association. testified 

in support ofHB 1263. What is changing in the statute is the definition of a person. dealing with 

property damage, nus bill clarifi~ those situations where a play on words can affect the 

settlement of a claim, 

Pat Ward. representing State Fann Insurance, offered testimony in support ofHB 1263 and 

suggested some amendments, (See attached) He stated that the exemption from fault is not 

always fair. These amendments are ostensibly housekeeping items. 

Rep. Wald: ~ionally the adjuster representing the company most at fault, if they know you 

are not carrying oollision insurance, there's no subrogation available to you. That's when they 

say, "Well, you're 300/4 at fault so you are on your own°. That's the abuse that happened, OK? 

As there was no one else present who wished to testify in opposition to HB 1263, the bearing was 

clo,1ed. 

Prior to the scheduled afternoon hearings, Chairman Keiser called for committee work on HB 

1263. Rep. Tieman is favorably disposed to Mr. Wan:l's suggested amendments that clarifies the 

intent of the legislation, specifically the pbysioal property and however personal damages are not 

available. 

Rep. Froseth moved to adopt the amendments. Rep. Ekstrom seconded the motion. 

Chairman Keiser stated that he has difficulty with the third party injury aspect of this bill and 

cannot support the bill unless those third party htjuries are prorated. Innocent third party would 

be negatively impacted. Rep. Dosch stated that it•s likely that there will be instances when 
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Pap4 
Houae lndultry, Buliness and Labor Committee 
Bill/Resolution Number HB 1263 
Hearing Date 1/27/03 

parties are found equally Hable for damages. He suac,sted that ftu1ber amending ought to bo 

done in order to make this tighter, perhaps deleting Jines 19-22. 

Rep, Tlemaa will draft thesc, suggosdons into the amendment before the committee takes tbrthcr 

action on this bill, A volee vote caniecl tle motion to adopt the proposed amendments. 
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2003 HOUSE STANDING COMMITTEE MINUTES 

BILI./RBSOLUTION NO, 1263 

Houae Industry, B\18ines& and Labor Committee 

Cl Conference Committee 

Hearing Date January 28, 2003 

T Number Side A SideB 
3 X 

Mc,ter# 
3 9954545 

1----------+--------t----------+------
Committee Clerk Si 

Minutes: CHAIR KEISER: Opened committee ode on 1263. Rep. Tieman is carrying the 

bill. Rep. Tieman reviewed the amendments. Chair Keiser reminded the committee that in order 

to reach the intended end, lines 19-22 would need to be deleted. 

Rep. Klein moved to amend (both the amendments from Rep. Tieman and the deletion of lines 

19-22). 2nd by Rep. Severson. Voice vote. Amendments adopted, No discussion. 

Rep. Nottestad moved DO PASS AS AMENDED. 2nd by Klein. 

VOTE: U YES .0. NO l ABSENT 
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2003 HOUSE STANDING COMMITIBB MINUTES 

BILI./RBSOLUTION NO. 1263 

House Industry, Business and Labor Committee 

□ Conference Committee 

Hearing Date February 11, 2003 

T Number Side A SideB 
2 X 

Committee Clerk Si 

Minutes: Chair Kclur: Opened discussion on l 

Meter# 
49()..800 

BIJI. Suenon moved to reconsider HB 1263. Seconded by Rep. Boe, Voice vote. Motion 

carries. 

Rm, Drm•p! Restated amendment to delete lines 20-23. 

Rep. Klein moved to adopt amendment. 2nd by Rep. Tieman. Voice vote. Amendment adopted. 

Rep. Nottestad moved to recommend DP as amended. Seconded by Rep. Tieman. 

Vote: li Yet l No Jl Absent and not voting. Carrier: Tieman 
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Adopted by the Industry, Business and Labor / ,#/ ,, 
CommlttH :;i o. 

February 4. 2003 

n IIOUSI AMENDMENTS TO HOUSE BILL NO. 1263 IIL 2..o6~3 

Page 1. llne 13, after "fndfreot" lnsert •physlc;al progertt 

Page 1 =,;~,•~~ib~e:°C:~~• Insert•. however. damages for persantl Jnjury 1f1 not 

Renumber accordingly 

0 

Page No. 1 38264.0101 

, The Mferotrlt)hfc 1-,et on tht• fH• 1rt acCYr1t1 r.-oducttOM of records dtltVtred to Modern rnforfllfltf"" aytt.., for Mfcroftt111fno and 
IMf't f ftNd f n tht rttul•r cour•• of buttntt•• Yht phot09rlf'hf c Pt·OCttl MHtt 1tlndtrde of the AMerf clll'I Nttf on,l ltandlrdl Jn,tttut• 
(MIU for 1rehfVtl Mlorofll•· NOTICl!I If th• ftlMCI ..... wY1t it lffl lttfblt thlll'I thf• Notfct, ft ft dut to tht qa»tftv of tht -t bolill fllMd, ~ ~in 'Nc1&:ul ta/a{.,?~ 
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Dato: \' 28-0~ _,, 
Roll Call Voto#: t 

2003 HOUSI ST ANDING COMMl'ITEE ROLL CALL VOTES 
BILIJRESOLUTION NO. 11...u '5 

House lndut!!71 Bu1hle11 A Labor Committee 

D Chock here for Conference Committee 

Lealslative Council Amendment Nwnbor 

Action Takm b£ CV> Arn<~ 
Motion Made By N () lk,st:PJ Seconded By ___ K. ..... k ... w_' ------

Represe11tadve1 Yet No Repre1ent1dvea Yet No 
Claatnu11 Kelter V Rep.Boe ✓ 

Reo.StvenoL Vlee-Chalr ✓ Rea,,Ekttrom ti 
Reo.DoHla v Reo.Thon,e ✓, 

Reo. Frosetla ✓ Rep. Zaller ✓ 
ReD, John1oa v 
Rep.X..1Nr ✓ 

' Res,.Kleha ✓ 
Reo.Nottlestad ✓ 
Rep.Ruby V 
Reo.TielllM ti 

Total 

Absellt 

(Yes) __ \y+----- No __ Q ______ _ 

Floor Assignment ~ 
If the vote is on an amendment, briefly indicate intent: 
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RIPORT OP STANDING COMMnTII (•10) 
l'ebrulty I, 2003 10:20 a,m. 

ModUle No: HR-23-1I11 
Clrrtlr: Tieman 

lnNl'I LC: 11294.0101 TIiie: ,0200 

HI 11G = IIIPORT o, STANDING COWITTII! 
~~ J=-.-:. ~o~ (Rep. Ke111r. Chairman) 

:, l.1:.\1:ci."1;:•.C:. ~r'.'88ENT AND NOmT~~-re::= 
Page 1, line 13, after •1ndfrecr ln■ert •pbyllcal progertt 

Page 1, Nne 18, aflllrthe NCOnd •w. • .vi Insert• tigm •Yllltafl ll)(Jer 1h11 flJIJlonyw-,. .,r. damages tor Ptraonal lnlury are not 

Rem.mbtr accordlngty 
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38264.0201 r,tt,.osoo vrz-
Co
~ted by the Industry, Business and Labor l J" '\ 

mmlttee "' f I f.u-' 
February 10, 2003 .,,... 

IIOUSI AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1263 IIL 2-12-Gl 
Page 1, remove Unes 20 through 23 

Renumber accordfngly 

Page No. 1 38264.0201 

Tht Mfcroarlf)htc flMOt• on thf • fHm are accur•t• reproducttone of recordt.J dfl fvered to Modtrn lnfol'lllltton Syatlffll for 11fcrofH111tno Ind 
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Date: 2/ U /03 

RoH Call Vote #: / 

2003 BOUSE ST ANDING COMMI'ITEE ROLL CALL VOTES 
BILIJRESOLUTION NO. I Zlo~ 

House INDUSTRY BUSINESS & LABOR Committee 

0 Check here for Conference Committee 

Legislative Council Amendment Nwnber 

Action Taken 1)-P M ....... OJ:W'd~--....i~ed.a___ __________ _ 

Motion Made By ~shd Seconded By _·}D4--I--La4..00J1~:d-.l...----
RePNHntatives Yes. No Representatives Ye, No 

Chainnan Keiser v' Boe ✓ 

Vice,.Chair Severson ✓ Ekstrom. \/ 
Dosch v Thorpe ✓~ 
Froseth 1/ Zaiser ti 
Johnson ✓. 
Kasoer l/ 
Klein J~ 

"''" .. 
Nottestad ii~ -
Ruby ,/j 
Tieman l/ 

Total No a 
.Absent 

Floor Assignment _])(_·.u..e.,.ca.maf1...L..111-...=-------- _________ _ 
If the vote is on an amendment, briefly indicate intent: 

lv ~• ,•, 1 · ' ·1,: I , ",, 

Tht Mfcro,raphfo fMIGfl on thf• fflm art 1ccur1te reproductf on• of records del fvered to Modern Information Syett!M iur MfcrofHmlnt and 
wtrt fHMd In tht reoul•r CdUrlt of butfMII• Tht photogrlf)hfo prOCtH Mtttl 1tanct.rds of the Amerfcen NfltlON!lll 8tlndlrdl lnatitutt 
CANII) for 1rehfval Mfcrofflffl, NOTICE1 If the ffltiled fMOt •ve fa le11 lttfble than thlt Notfce, ft f1 dot to the quelftV of the 

doetMnt btfnt fflNd, ~ ,~ Q ~· l . ~W>~in ~,c _·tA ~- 1oa1r,;;a. 
~•• stonatur• Date 
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REPORT OP STANDING COMMm!E (410) 
February 12, :aG03 1:211.m. Module No: HR-27•2358 

Carrier: Tieman 
lnNt't LC: 31214,0201 Tftlt: .0300 

REPORT OP STANDING COMMln'EE 
Ha 1213, .. engro111d: lncluat,y, 11111.... 111d Labo. r CornmlttN (Fl4tp. K....,, 

Chairman) recommends AMENDMENTS AS FOUOWS and when so amended, 
recommends DO PASS (14 YEAS. 0 NAYS, 0 ABSENT AND NOT VOTING). 
Engrossed HB 1263 was placed on the Sixth order on the calendar. 

Page 1, remove llnes 20 through 23 

Renumber accordfngly 

(2) DESK, (3) COMM Page No. 1 
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2003 SENATE TRANSPORTATION 

HB 1~63 

The mlcrographtc ftl'llr,ea on thl• ff lm 1ro occurat, reprodllot Iona of records del fvared to Mcdtrn lnfc,rmatlon Syatema for Ml crof I lmlno and 
wer• ftllllltd In the r&OYler courae of bulfneta, The photographic proctsa meets atendtrdt of the Amerfcan National Stendardt Institute 
(ANSI) for archival mlcrofflM, N0TICE1 If the fllMfld l1111r,e ab.eve f~ less legible than thfa Notice, It la due to tht quality of tht 

doclllllftt belnv flllllld, ~ (h.. ''}:~ ~ _l 
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2003 SENATE STANDINOCOMMl'ITEB MINUTES 

BILI./IlliSOLUTION NO, RB 1263 

Senate Transportation Committee 

□ Confffl'Cfflcc c~mmittee 

~ 
Hearing Date 3~03 

Ta Number Side A Side B Meter# -------------------1 x 390-1238 
2 X 2090-2203 

Committee Clerk Si ature 

Minutes: 

('J Chairman Senator Thomas Trenbeath opened the hearing on HD 1263 relating to automobile 

accident damage liability. 

I 
' _./ 

Charles Johnson (General Counsel, ND Insurance Department) See attached testimony in 

support of HB 1263. 

Kent Olson (ND Professional Insurance Agents) Testified in support ofHB 1263. Gave a short 

history of the original bill which was drafted about 10 years ago. (Meter 960) A problem arose 

with what a party was. This clarifies a two person accident. 

Senr Jr Trenbeath asked what happens when three persons are involved. 

Kent Olson said that he didn,t think the statute would apply. 

The hearing on HB 1263 was closed. 

Senator Trenbeath stated that there was no opposition to the bill. the ND Insurance Department 

liked it, and the insurance agents liked it. 

······----------
'h• 1forotrapflf c fMlfff on thf • fft111 •r• 1ccur1tt reproductf ona of rtcordl del fv.r~ to Modern rnfoNMtfon syatetM for 1111 crofftmf and ::::l::trt~lrr~~~:~.1:r1:o~~~·~~h• ~~~~~:r,r.z:r ... , ... ~,~::::'::: ::.:h:o:'l::,•0rr ~:tt'8!o ·:~;.., .:~gt:: 
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Page2 
Se .. ate Transportation Committee 
Bill/Resolution Number HB 1263 
Hearlng Dato 3-20-03 

Senator Netbba1 moved a Do Pu,1. Seconded by Senator E1peprd. Roll call vote S-0-1, 

Passed. Floor carrier is Stnator Trenbeath. 

Tht MlcroorlJlhto f11119ff on tht1 ftlm art 1ccur1t1 reproductton1 of recordl delivtrtd to Modern lnfort1111tfon Sytttflll for Mfcroftl111lne It'd 
~ fHltd It\ the r.._.l1r couret of bulfntH, Th• photo0rlt)hfe proe111111ttt1 1t1nd1rdt of th• Alltrfctn National ltendlrdl lrittttutt 
(AMII) for 1rchfv1l MlcrofllM, NOTICE• If tht fllMd IMP M¥Wt ,. IHI lttfble than thl• Notice, ft ,. due to tht qu1lttv of tht -t btllia fllood, ~ 1&= i~Jn .. ~C~ci_ IQ/a/,a.:;ll. 
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Date: s-~a-o 3 
Roll Call Vote#: 

2003 SENATE ST ANDING C0?\11\flTTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. de lc:JI, .3 

Senate TRANSPORTATION Committee 

0 Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken £k /J44a,.1 , 
Motion Made By ~ ~ • Seconded 13y ~ ~,.-u/2.._ 

·-
Senatora Yes No Senaton Ye, No 

Senator Thomas Trenbeath, Chair ~ Senator .Dennis Bercier 
Senator Duaine Espegard, V, Chair " Senator Ryan Taylor L/ 

Senator Duane Mutch \,, 

Senator Dave Nething ✓ 

-- --

••-•L 

Total 

Absent 

(Yes) ____ ...,.S:c....----- No --~----------

/ 

Floor Assignment 

lfthe vote is on an amendment, brlefly indicate intent: 

. --~-. -·•- .... -.................... _ .... _ .. ___ ...__,. _ _. ., .. . 

The Mf cro,raP.f,fo flllltff on thf • ff l111 ero accurate reproductfcm of record• delivered to Modern fnfor1111tfon SyateN for 111fcl'of ftmfno and 
wer• fflltd tn th• rttul•r cour1e of buainete, Thi pt,ototr•~htc proce11 MHtl 1tendtrdt of tht wrfcen Natfontl ltanderde 1n1t1tutt 
(AMII) for 1rchfv1l MtcrofflM, NOTICE, If tht fflllltd ..... •v• ,, lt11 letfble than thf• Notfct, ft,. dut to th• quelfty of the 
-I btfn, lltllld, ~ I ~ 
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REPORT OF STANDING COMMmH (410) 
March 21, 2003 1 t11 p.m. Module No: SR-81-8413 

Carrier: Trenbeltl, 
lnNrt LC: • Tltle: • 

REPORT OF STANDING COMMrrre& 
HI 1283, • l'Nngl'Ollld: TNNpOrtatlon Committee (s.n. T....,b,ath, Chairman) 

recommends DO PASS (6 YEAS. 0 NA vs. 1 ABSENT AND NOT VOTING) 
Reengrossed HB 1263 was p1aced on the Fourteenth order on the calendar. • 

(2) DESK, (3) COMM Page No. 1 SH•51•&463 

•..::-;t 
~ 

l 
I 
I 
! 
I 
I 

,,, .. "_J 1 '!'' : ~ ' _, 

' 

Ttlt Mlcroorlphtc flllGff on thf• ftlM •r• accurate rlf)roducttona of recordl de\fvertd to Modern lnforNtlon SytteN for Mfcrof tlMtno and 
WltN ffllld ,., tht rttUl•r courlt of buefntH, Tht photoor~lc Pf'OCetl Mttl 1tend.trdl of th• AMtrfcan N1tf ontl Stendardl IMtftutt 
(AMII) for 1rchtv1l MlcroftlM, N01!Clt If tht ftlilld fMOt ~• ft lt11 letlblt thin tht1 Notice, ft ft dut to the quality of tt11 
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2003 TESTIMONY 

ffB 1263 

Yhe mfcr011r1phfc hntges on this 1flm are accurete rtproductfMs of records del lvered to Modtrrt tnformatfon syateMS for ,nfcrofflmfng 11Md 
were f tlllltd In the reaular courae of buttnesa, Th• phot0<,raphtc proceas meets atandard• of th, Amerf can National standards lnatitute 
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Wayne Saebjem 
Attorney Omen! 
Capitol BuiJcttna 
~ND.58505 

DearWayne: 

i need )'0U1' opinion and lcai1lative intent on 32-03.2.1 NDCC. 
' 

This 1,·_what'-bat,penecf u communicated to me: 

I 

Party "A" 4i'ove tbroup a "Yield" sip and ,truck Party "B"a vehicle. Party "A" 
wu cited by the loci! police for "Failure to Yield'._ After tho collision impact. 
Party"A"• vehicle veered oft and struck a post, · 

The imunnco adjuster for Party "A"1 inauranoe company ii taking tho position that since 
a third party i1 now !nvolved (the post), the contributory negligence statute becomes 
operative. The damaps to Party "B" 1 vchfcle are lea than ss.ooo. The blwtance 
company offlnd a 70/30 sottlcm.ent. 

The potition that a "poaf I become, a third party (vehicle) appem Judicrou, at best. Your 
opinion. however, ii requested, 

Rep. Francis 1. Wald · 
Box926 ·· · · · · 
Dfcldmon, ND SM02 
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The Honorable Francis J. Wald 
House of Representatives 
433 7th StE 
Dickinson, ND 58601 -4525 

Dear Representative Wald: 

LETTER OPINION 
2002-L-23 

April 24. 2002 

Thank you for your &ttter regarding comparative fault In motor vehlole accidents. The 
general comparative fault rule In N.D.C.C. § 32-03.2-02 does not apply to a 1wo-party 
motor vehicle accldenr when one person Is more than fifty percent at fault and the total 
property damages sought by an Injured party exceeds a specfflc threshold. N.D.C.C. 
§ 32-03.2-02.1. Apparently, there Is some confusion within the Insurance Industry on 
whether the exception applies if, as a result of a two vehicle accident, one of the vehicles 
causes damage to property owned by a third person who has not contributed to the 
acddent. 

Your letter Indicates that some Insurance companies argue that the exception does not 
apply because the accident lnvONes three parties, namely the two drivers and the Innocent 
third-party owner of the property damaged by one of the vehicles. For reasons discussed 
In this letter, I conclude the position of those Insurance companies Is erroneous because It 
confuses a 11party" to a lawsuit for damages with a "party" to a motor vehicle accident. The 
exception applJes to motor vehicle accidents where two parties are at fault for the accident, 
even if the accident resutts In damage to an Innocent third person. 

The North Dakota Lealslature enacted the present comparative negligence law, North 
Dakota Century Code Chapt1r 32-03.2, In 1987. It reads: 

Contributory fauH does not bar recovery In an action by any person to 
recover damages for death or Injury to person or property unless the fault 
was as great as the comblned fault of all other persons who contribute to the 
Injury, but any damages allowed must be diminished In proportion to the 
amount of contributing fault attributable to the person recovering, The court 
may, and when requested by any ~. shall direct the Jury to find separate 
special verdicts determining the amount of damages and the percentage of 
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fault attributable to each person. whether or not @ party. who contribUtedJ2. 
the lnlY,tY. The court shall then reduce the amount of such damages In 
proportion to the amount of fault attributable to the person recovering. When 
two or rnore parties are found to have contriL?Yt,g to the lnlury, the Hablljty g[ 
each party Is several only. and fs not lofnt, and each party is llable on!v tg: 
the amount of damages attributable to the, percentaaQ of fault of that party, 
except that any persons who act In concert ,n committing a tortioua act or aid 
or encourage the act. or ratffles or adopts the act for their benefit, are jointly 
Hable for alt dama,es attributable to their cornblned percentage of fault. 
Under this section, fault Includes negUgenoe, malpractice, absolute HabUtty. 
dram shop Habllfty, falture to wam, reckless or willful conduct, assumption of 
risk, misuse of product, failure to avoid Injury, and product labiUty, including 
product llablllty lnvoMng negligence or strict Uablllty or breach of warranty for 
product defect. 

N.D.C.C. § 32-03.2--02 (emphasis added), The "t't\'O..party motor vehicle accldenr 
exception to the above general rule was enacted Ir, 1993 and amended In 1995: 

Notwithstanding section 32-03.2-02, In an action by any person io recover 
direct and lndlAMJt damages for Injury to property, the damages may not be 
diminished In proportion to the amount of contributing fault attributable to the 
person recovering, or otherwise, If: 

1. The ~ seeking damages Is seeking property damages resulting 
from a !YJO-party motor vehicle accident: 

2. The~ seeking damages Is seeking to recover direct physical 
property damages of not more than five thousand dollars and Indirect 
damages not to exceed one thousand dollsrs; and 

3. The percentage of fautt cf the person against whom recovery ls 
sought Is over fifty percent. 

N.D.C.C. § 32-03.2-02.1 (emphasis added), 

The term uparty" · inder the general comparative fault law, N.D.C.C. §32-03.2-02, thus 
carries two mean .. 19s. The statute provides that 11a part( may request the court apportion 
fault among 11each person, whether or not a party. H In this context, 11party" refers to a 
IIHgant. The statute later provides, 'When two or more parties are found to have 
contributed .• , ," In this Instance, 11pattles" refers to those persons who are In part 
responsible for the cause of the accident. 

The MfcrogrepMc ftt1a"ea on thf1 fflfll ere accurate reproductfona of recordt dttt fvered to Modern rnformetfon Syateffll for Mfcrofflmlnc, and 
•,iere fHMd tn tht re,ular courae of bu1lne11. Yht photoarll)hl.o proceH MHtt 1tendardl of the American Nattonel ltendardl lnstttutt 
,Attal) for ~rchlvel mtcrbfllM, NOYICE1 If the ftllllld ... ,. •ve ,. lesa letlble then this Notice, It I•~ to the quelttv of tht -I btfnt fflMICf, ~ ~ ~ ~i~in ~c vi_ 1oah;a 
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Parallel to N.D.C.C. § 32-03.2-02, the tenn 11party' likewise carries two meanings wtthln the 
exception to the comparative fault law contained In N.D.C.C. § 32-03.2-02.1. In reference 
to ,t,e party seeking damages.'' as In N.o.c.c. § 32-03.2-02, the term 11party' refenl to a 
litigant. In reference to a ,WO-party motor vehicle accident: however, I believe ,wo.pa,v 
refers to those persona who are In part responsible for the cauae of the acddent. It Is 
reasonable to conclude that the tenn 11pa,V In the exception was Intended by the 
Legislature to have the same meaning as the term as uaed In N.D.C.C. § 32-03.2-02. 

Section 32-03.2-02.1, N.D.C.C., was passed to etimlnate disputes over apportioning fault 
In smaller motor vehicle accidents. ht Hearing on H.B. 1217 Before tht Senate 
TranlQ()iiatlpn COmm. 1993 N.D. Leg. (Feb. 25) (committee minutes c:A comments by 
Representative Frank Wald). As an example, If one motor vehicle causes an accident by 
falNng to observe a yield sign, striking a second vehlcle and then striking a nearby pole or 
a home or a parked car, the ac:cldent Is a two-party motor vehlole accident. The e><cepUon 
to the comparative fault law applies, assuming that the damages do not exceed the 
threshold and one party Is O>Jer fifty percent at fault. The negllgence of two parties has 
contributed to he cause of the accident so the accident Is a two-party motor vehlcle 
accident. Whilf! me Innocent owner of the property may be a party In a lawsuit for 
damages resultlng from the accident, if the owner did not contribute to the cause of the 
accident the owner Is not a party at fault for the accident. 

I am aware that the 1995 blll amending N.D.C.C. § 32-03.2-02.1. as origfnally Introduced, 
would have replaced ,WO-party automobile accidenr with 11motor vehicle accldent." 1995 
H.B. 1397 (as Introduced). If the replacement language had remained In the final bill 
enacted by the Leglslat1 ,~ a, then the situation desaibed In your letter probably would not 
have occurred. Nevertheless, the fact the Legislature preserved the limitation In N.D.C.C. 
§ 32-03.2-02.1 to ,WO-party" accidents does not change the fact that the law, both before 
and after the 1995 amendments, applies when there are two contributiog parties to the 
accident and does not Include as a 11party" to the accident (as opposed to the litigation) any 
innocent bystanders whose prope1'ty Is damaged In the course of an accident. 

--------
1 N.D.C.C. 32-03.2 .. 01 defines fautt: 

As used In this chapter, "fault" Includes acts or omissions that are in any 
measure negligent or reckless towards the person or property of the actor or 
others, or that subject a person to tort HabHtty or dram shop Hablllty. The term 
also Includes strict llabllity for product defect, breach of warranty, negligence 
or assumption of risk, misuse of a product for which the defendant otherwise 
woukf be Hable, and failure to exercise reasonable care k> avoid an Injury or 
to mitigate damages. Legal requirements of causal relation apply both to 
fault as the basis for llabfllty and to contributory fault. 
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Reeponllblttty for property damages 1"81Ulting from a motor vehlele accident under the 
comparative fault law Is atralghtforward and uncomplicated. If one party Is at fautt. that 
party la f'8ll)C)nllble for al property damage caused by the accktent. If two partlea are at 
fault, the party who ii more than fifty percent at faut le responelble for aH property 
damagee caused by 1he accident If the recovery sought does not exceed the thraahold 
amount. N.D.C.C. §32-03.2-02,1. If three or more parties are at fault, each party la 
responelble ,a,, the 8fflOll'lt of damages attributable to the percentage of fault c:A that party 
.••. • N,D.C.C. § 32-03.2-02. 

H Is my opinion that the term •party" as used In the phrase ,WO-party motor vehlcle 
accklenr In N.D.C.c. § 32-03.2-02.1 refers to a person whose negligence contributes to 
the cause ct an accident. It does not refer to an Innocent bystander who has not 
contributed to the cause of an accident. even though the person suffers property damage 
as a result of the acddent. If, In a two vehlcte acddent, one of the vehicles strikes a 
property cwner-s house, fence, tree. or other object, both the property owner and the 
lees at-fault driver would be a ~ entitled to recovery for mJD2c direct property damage 
under N.D.C.C. § 32..()3.2-02.1 unless some degree of fault for the accident were 
attributed to the property owner. 

jof/vkk 

Sincerely, 

Wayne Stenehjem 
Attorney General 
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Presented by: 

Before: 

Date: 

HOUSE: BILL NO. 1283 

Ch1rte1 E. Johnaon 
General Counael 
North Dakota Insurance Department 

Industry, Business and Labor Committee 
Representative George Keiser, Chairman 

January 27, 2003 

TESTIMONY 

Mr. Chairman and members of the committee: 

Good morning. My name Is Charles Johnson, General Counsel with the North Dakota 

Insurance Department. 

., __ .,; House BIii No. 1263 attempts to clarify N.D. Cent. Code§ 32-03.2 .. 02.1, an exception to 

the North Dakota comparative negligence law. 

The main law provides that If two or more persons contribute to the cause of the accident, 

the amount of damages caused by the accident are pro-rated between the parties based 

on their percentage of fault. 

The exception provides that in a two-party accjJent, the party more than 50 percent at fault 

must bear the cost of all of the damages of the other party, provided the damages are 

$5,000 or less. 

Some questions have arisen concerning the Interpretation and the application of the 

exception. The uncertainty Involves three scenarios: 

First, does the exception apply If two vehicles collide, after which one or another proceeds 

to cause damage to other property, such as a parked vehicle, a house, a pole, or a fence. 

1 

~----~- ------·-----·-· 
. rdl dtlf ed t Modtl't'l lnforNtfon syate• for 111fcrofflMf,,. end 

Tht ■fcrotr.,to ,..,.. Oft thf• fll• art ~cur•t•J~t':,:'~::., ... uV:~ .... ~ of ttt. AMtrtcen N1Uwt ltandlrdl IMtttutt 
wre fflllld tn tht r-.ul1rffCOut"l •!a,!flClbut inttlf 't'ht ff~_; 1°' .... " .a.we fl lt11 lttfblt than thl1 Notfct, ft ts due to the 4,11tlty of tht 
(AMII) for 1rehf vat MICl'O •• -· l 

c1ow1tbttn1•u-,. w_~ ~in. ~c16::··r.d _ _ ID~{.~.~ .J 
~.~ur• V 



r 

~ 
' 

That Is, Is such an accident a two-party accident, or a three party accident, since the third 

party suffered damages and can sue to recover those damages? Does the damage to the 

property owned by an Innocent bystander make the accident a three-party accident as 

distinguished from a twc,..party accident, even though the third party did not contribute to 

the accident? 

Part of the confusion arises because of the use of the word 11party" and the technical legal 

meaning of the word. The bill would change 11party" to 11person". This bill, hopefully, would 

make It more clear that such an accident Is a two-party accident, so that the exception 

would apply, at least to the damages suffered by the two vehicles Involved In the accident 

The Attorney General addressed this Issue In a recent opinion and determined that an 

accident as described above Is a two-party accident, but several Insurance companies 

have taken the position that the Attorney General's opinion Is advisory, only, and not 

binding. We are asking the Legislature to provide us with some direction as to this Issue. 

, , _____ / Second, If one of the persons Involved In the accident suffers bodily Injury along with 

,,, ,-. 

property damage, does the accident stlll fall within the exception? Some Insurers argue that 

the exception does not apply. The Insurance Department thinks that the exception should 

apply to the property damages, but not to the personal Injury. Again, we are asking the 

Legislature to decide whether or not the exception should apply to settling the property 

damage claim even though one of the persons Involved In the accident also suffers bodily 

Injury. 

Lastly, the third situation is slmllar to the first, but Involves the question as to whether the 

Innocent bystander that suffers property damage should collect all of his damages from the 

person more than 50 percent at fault In causing the accident, or whether that Innocent 

bystander should collect his damages pro-ratably from each of the two parties that 

contributed to the cause of the accident, based on the percentage of fault. 

_J It should be noted that there Is a possible negative effect to requiring the third party to 

collect 100 percent of his damages from the party most at fault, If the party Is not lnsurAd 
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and is otherwise Judgment proof. The third party would not be able to recover for any of his 

damages, If the third party collected pro-ratably from each of the two at-fault parties, he 
could at least recover for PJrt of his damages. 

As noted, we are seeking some direction from the Legl slature as to how to handle the calls 

that we receive concemlng these Issues, We are hopeful that passing this blll wlll resolve 
those Issues and would ask for a 11Do Pass ... 

Thank you. I'll be happy to answer any questions you might have. 
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Testimony of Patrick Ward In §ypport of HB 12§3 

My name Is Patriok WPrd. I am an attorney with the law firm of Zuger Ktrrnls & Smith of 

Bismarck. I represent State Farm Insurance Company. We oppose HB 1263 as 

drafted, but think it oan be fixed. 

Section 32-03.2-02.1 of the North Dakota Century Code carves out an exception to the 

comparative fault rules for property damage accidents Involving damage of not more 

than $5,000. It provides that If there Is a two-party motor vehicle accident. the person 

who Is more than 50% at fault has to pay 100% of the damages. Under our 

comparative fault statute, the damages are apportioned according to the fault 

attributable to each person. 

This statute came about because of allegations that some Insurance adjusters were 

frequently assigning some percentage of fault. even to non-negligent persons. My 

deceased former partner, Tom Smith, opposed this legislation on the basis that if the 

problem being addressed was Inappropriate damage assessments by clalms adjusters, 

it could be addressed throu!1h the unfair claims practlcC3s statute. This section does 

create a wlndfalt for persons who are not 50% or more at fault. For examplu, In a 

$5,000 property damage accident. a person 49% at fault would he responsible for 

$2,450 of the damage under a comparative fault statute. However, the other driver who 

fs slightly more at fault, has to pay the entire $5,000 for that car and whatever damage 
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he has to his own car. If the other driver has Insurance, the Insurance company la 

responsible to pay that amount. 

Thf' current statute has caused many problems. These problems recently resulted In an 

attorney general's opinion which found that the statute applied even If there were more 

than two parties Involved In the accident, such as when one of the vehicles strikes 

another vehicle or someone's property such as a house or garden decorations as a 

result of the motion caused by the Impact In the accident. 

HB 1263 Is an attempt to clarify that the exception to comparative fault statute applies 

even If the accident Involves damages to more than two persons where two persons are 

at fault. The statute also attempts to clarify that the person who happens to have 

personal injury damages In the accident may also avaU himself of this statute for the 

purpose of recovering his property damage. It should be very clear that does not mean 

the person can get 100% of their personal Injury damages. For that reason, I have 

suggested some amendments to clarify that personal Injury is not recoverable on this 

basis. 

It Is our position that this bill shou Id be amended to either eliminate this comparative 

fault exce~tton from the Century Code altogether, or to make absolute~ clear ho"!.-lt ,._.........._.. ◄ 

applies so that the confusion which has come Into play in the past Is eliminated. 
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PROPOSED AMENDMENTS TO HB 1263 

Page 1, tine 13, after Indirect. add 11physlcal property" before damages 

Page 1, tine 18, replace period with a comma, and add 11however, damages for personal 
Injury are not available under this section," 

'~ .·• ..... 
.. ~ --..................... . ... •··•-~-·· 

' · ·: Tht Mfol'Ol,..,..fc , ..... t-n thf• ftl• 11N ICeUf'tt• rept'oductfona of recol'dl dtlfwNd to Modern lnfol'Mltfon lyltlM for aforoffl•t,- Md 
1 ..,. ftlllld tn thf NtUl•r oout1• of bulfM11. 'fht phototraphfc Pf'OOff• ... t, atandlrdl of tht MtrfoM National lttndtrdl lnttttut• 
: (MIi) fOt tf'dtfwl Mfoi-ofH111. NO'tlCII If tht ftltifld , ... ~ fl ltH lttfblt thffl thf• Notfct, ft ,. dul to tht fll,lllhy of the 

; - .,.,,. m..i. ~~in <gcJ&=,.d. la/JL-0:l 
' • '., I It '• I 1n1turt Dlltt 

I 

I 
I 
I 

.J 



Presented by: 

Before: 

Date: 

ENGROSSED HOUSE BILL NO. 1283 

Chart,, e. John•on 
General Counsel 
North Dakota ln•urance Department 

Senate Tran•portatlon Committee 
Senator Thomas Trenbeath. Chairman 

March 20, 2003 

TESTIMONY 

Mr. Chairman and members of the committee: 

Good morning. My name is Char1es Johnson, General Counsel with the North Dakota 

Insurance Department. 

House BIii No. 1263 attempts to clarify N.D. Cent. Code § 32-03.2-02.1, an exception to 

the North Dakota comparative negligence law. 

The main law provides that if two or more persons contribute to the cause of the accident. 

the amount of damages caused by the accident are pro-rated between the parties based 

on their percentage of fault. 

The exception provides that In a two--party accident, the party more than 50 percent at fault 

must bear the cost of all of the damages of the other party, provided the damages are 

$5,000 or less. 

Some questions have arf sen concerning the Interpretation and the application of the 

exception. The uncertainty Involves three scenarios: 

First, does the exception apply If two vehicles collide, after which one or another proceeds 

to cause damage to other property, such as a parked vehicle, a house, a pole, or a fenr.e. 
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That la, Is such an accident a two-party accident, or a three party accident, since the third 

person suffered property damages and can sue to recover those damages? Does the 

damage to the property ownerl by an Innocent third person bystander make the accident 

a three-party accldant as dlstf nguished from a two-party accident. even though the third 

person did not contribute to the accident? 

Part of the confusion arises because of the use of the word uparty11 and the technlcal legal 

meaning of the word. The bill changes 11party- to 11person". This bill, hopefully, would make 

it more clear that such an accident Is a two-party accident, so that the exception would 

apply. at least to the damages suffered by the two vehloles Involved In the accident. 

The Attorney General addressed this Issue In a recent opinion and determined that an 

accident as described above is a two-party accident, but several Insurance companies 

have taken the position th,d the Attorney General's opinion Is advisory. only, and not 

binding. We are asking the Legfslature to provide us with some direction as to this issue. 

A second scenario arises if one of the persons Involved in the accident suffers bodily Injury 

as well as property damage. The question is: Does the accident still fall within the 

exception? Some insurers argue that the ex1~eptfon does not apply. The Insurance 

Department thinks that the exception should apply to the property damage claim, but not 

to the personal Injury claim. Again, we are asking the Legislature to decide whether or not 

the exception should apply to settling the propert}' damage claim even though one of the 

persons Involved Ir, the accident also suffers bodll:v Injury. The present wording In the bill 

does just that. 

Lastly, the third situation is slmllar to the first, but Involves the question as to whether the 

innocent bystander that suffers property damage ~1hould collect all of his damages from the 

person more than 50 percent at fault In causing the accident, or whether that f nnocent 

bystander should collect his damages pro-ratably from each of the two parties that 

contributed to the cause of the accident, based on the percentage of fault. 

The blU as originally drafted Included wording that would have allowed the Innocent 
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bystander to recover 100% of his damages from the party most (more than 50%) at fault. 

That language was removed In the House. The Insurance Depdrtment does not object to 

the change, since the House's action makes it clear that the Innocent third party bystander 

must collect his damage proratedly from both parties based upon their negUgence In 

causing the damages. 

As noted, we are seeking some direction from the Legislature as to how to handle the calls 

that we receive concerning these Issues. The House has so acted. We are hopeful that 

with the Senate's concurrence, this engrossed bJU will flnaUy resolve those Issues that 

presently cloud the handling of these smaller claims. The Department supports a 11Do 

Pass• for Engrossed House em No. 1263. 

Thank you. r11 be happy to answer any questions yau might have. 
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