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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. B 1362
House Judiciary Committee
Q Conference Committee

Hearing Date 2-10-03

Tape Number Side A Side B Meter #

1 XX 0-end

XX 0-9.3

Committee Clerk Signature W

Minutes: 13 members present.

S Chairman DeKrey; We will open the hearing on HB 1362.

Al Jaeger, Secretary of State: Introduced the bill.
illiam L, Guy, ITI, Chairman, ND Business Entily Drafting Task Force: Support (see

attached testimony, tape' 1, side a, # 4.6-43).

Rep. Klemin: In a number of places, there are references to registered mail, I understand that to
mean either registered or certified mail. Registered mail has a dollar value, certified mail - you
get a receipt to show that it’s been mailed.

Mr. Jaeger: We attempted to get that changed, but there was a lot of opposition. So it was left
the same, but registered mail means certified mail.

Rep. Klemin: On pg. 142, service on the Secretary of State by registered mail or personal

delivery, but then the Secretary of State shall forward by certified mail to the limited partnership
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House Judiciary Committee
Bill/Resolution Number HB 1362
Hearing Date 2-10-03

a copy of the process. How come it doesn’t say that the Secretary of State is going to send by

registered mail,

Mr. Jaeger: I will defer to Clara Jenkins,

Clara Jenkins; Actually the change was asked by the Attorney General,

Rep. Klemin: [ have a question in regard to exempt records vs. confidential records. There are

references to the Secretary of State deleting the social security numbers and tax ID numbers. Has

this beon dealt with in another bills, the records being confidential rather than exempt.

Mr. Jaeger: I guess I am not sure of the other places where it might be, but I know the bills are

working through in our office.

Rep. Klemin: On page 125, section 106, regarding the fees to the attorney general, he is entitled
™~ to not only attorney’s fees but also to investigation fees, costs, and expenses of any investigation
o and action brought by the attorney general, but the other side is only eatitled to attorney’s fees.
They have costs just like the attorney general, why are they not entitled to recover the same costs.
Why is it much more broader for the attomey general than the other side.

Mr. Guy: Court may grant equitable relief, which could include the costs as talked about by the
attorney general as well. There is a disparity in the language.

Rep. Klemin: I know that the terms of costs and disbursements are specifically defined in other
sections and chapter relating to costs and disbursements.

Mr. Guy: No, but it does say that the court may award such other costs.

Rep. Klemin: It seems to me that investigation fees and expenses of any investigation could be

substantial. It is appropriate to include fees on line 10 or take out on line 11. I don’t remernber
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House Judiciary Committee

Bill/Resolution Number HB 1362
o Hearing Date 2-10-03

any other place where it talks about civil action, where parties can’t be awarded investigation
fees. Is this an expansion,

Mr, Guy; It does appear to me to be an expansion as well, I don't know if it would be better to
add it to all parties or to delete it for the attornev general.

Mr, Jaeger: We could certainly follow up with the attorney general’s office.

Rep. Grande: I'm not real familiar with the non-profit corporate act, you talk about changing
the term hearing, and going from doing business to conducting activities, and I can’t find a
definition of activities. Is this defined somewhere?

Mr, Guy: We alternately referred to transacting business or conducting activities. Conducting

activities on page 103 is definition of activities, Activities is equivalent of business,

“~  Rep. Kretschmar; Are the substantive provisions of the bill based on the laws of some other
states.

Mr. Guy; The changes that we have made paralle] to identical changes in the statutes in the state
of North Dakota, and they in turn are largely based on model acts, but are generally more
comprehensive,

Rep. Kretschmar; Will any provisions in the bill require a currently operating corporation to

LLC, etc. to force them to do something under the new laws, require them to do something they

don’t want to,
Mr. Guy; Corporations don’t have to do anything, but if want to do business with remote

communications, for example, they will have to adopt the changes in their by-laws.

Chairman DeKrey: Thank you.
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House Judiciary Committee
Bill/Resolution Number HB 1362
Hearing Date 2-10-03

Clara Jenki i lrector, Secretary of State’s office: (see testimony and

proposed amendments) Support.

Rep. Onstad: Regarding the fees, were they based on time that is required to process.

Ms, Jenkins: The fees have been in place for many years, part of it was relative to time,

research required to maintain permanent records and also in comparison to fees charged by other

states.

Rep. Grande: My question for Mr, Guy was for a definition of activities, and now you just

deleted that. So where are we going to bring new life to that.

Ms. Jenkins: If a term in the statute is not defined, it goes by the definition found in the

dictionary. There was an issue raised with our definition of activities, because they felt that
MR someone might misconstrue that to mean that the non-profit corporation can do anything that a

business corporation can do. That is not the impression we wanted to leave.

Rep. Krestchmar: I am a member of the board of a non-profit corporation, a hospital; we

engage in business just like the for-profits. Will this prevent a non-profit corporation from

engaging in business activities which are normal to their operation.

Ms. Jenkins: There is a section in the non-profit act, that gives them the powers they need.

Chairman DeKrey: Thank you. Any further testimony in support.

Christine Hogan, Exec. Dir., State Bar Association of ND: Support this bill and we want to
thank Mr. Guy for all his hard work.
Chairman DeKrey; Thank you. Any further testimony in support of HB 1362, opposition? We

will close the hearing,
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO, HB 1362
House Judiciary Committee
(3 Conference Committee

Hearing Date 2-11-03

Tape Number Side A Side B Meter #
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Minutes: 13 members present.
N Chairman DeKrey: What are the committee’s wishes in regard to HB 1362,

Rep. Grande; [ move the Secretary of State’s amendments.
1 Rep. Delmore; Seconded.
i Voice vote: Carried.

Rep, Klemin: I move the Klemin’s amendments,

Rep. Wrangham: Seconded.

Voice vote: Carried.
L Rep. Maragos: I move a Do Pass as amended.

Rep. De'more: Seconded.

13YES O NO 0 ABSENT DO PASS AS AMENDED CARRIER: Rep. DeKrey
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Title.0200 February 11, 2003 ok

" Bouse  AMENDMENTS TO HOUSE BILLNO. 1362 yyp 2713703

Page 1, lira 14, after the first comma Insert "subsection 10 of sectlon 10-31-01,"
HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUOD 2/13/03

Page 2, line 27, after the first comma insert "professionai corporations,”

HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03 |

Page 34, line 5, replace "of" with "or"

Page 34, after line 10, insert:

"SECTION 23. AMENDMENT. Subsection 10 of section 10-31-01 of the North
Dakota Ceniury Code Is amended and reenacted as follows:

10. "Professlonal service" means the personal service to the public which
requires a license as a condition precedent to the rendering of such service
andWhlch BOISHO-tRE-PRGSAEO-OF- - ORaPte 00 tHE- ROt B - OO Oa-DY-6
porperationimited-lobliiy-company-ot-atimited-liabiliity-parinership
requires as a condition of licensure an undergraduate or advanced college
¢legree in the specific field.”

HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03

Page 103, line 7, remove ""Activity" or "activities” means, in a corporation organized under this
chapter, the"

Page 103, remove lines 8 and 9

- - - - - -~ - wiw v

Page 103, line 10, remove "2."

Page 103, line 15, remcve the overstrike over "&" and remove "3."

Page 103, line 26, remove the overstrike over "&" and remove "4."

ROUSE AMENDMENTS TO HOUSE BILL NO. 1362 JuD 2/13/03
Page 104, line 4, replace "5." with "4."

Page 104, line 5, replace "g." with "5."
'Page 104, line 6, replace "7." with "6,”
Page 104, line 8, replace "8." with "7."
Page 104, line 10, replace "9." with "8."
Page 104, line 11, replace "10." with "9,"
| ‘ Page 104, line 13, replace "11." with "10."
Page 104, line 15, replace "12." with "11."
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. HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03 Y
Page 104, line 21, replace "13." with "12,"

Page 104, line 23, replace "14." with "13."
- Page 104, line 28, replace "15." with "14.,"
HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03
Page 105, line 12, replace "18." with "15."
Page 105, fine 15, replace "17," with "186,"
_Page 105, line 18, replace "18." with *17,"
Page 105, line 19, replace "19." with "18."
Page 105, line 28, replace "20." with "19.”
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HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03
Page 1086, line 1, replace "21." with "20."
Page 108, line 4, replace "22," with "21."
Page 108, line 8, replace "23." with "22."

{ Page 106, line 10, replace "24." with "23,"
Page 106, line 12, replace "25." with "24."
t(:) Page 106, line 18, replace "26." with "25,"

HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03
. Page 107, iine 31, replace "27." with "26."
f . HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03
5 Page 108, line 4, replace "28." with "27."
; Page 108, line 9, replace “29," with "28."
s Page 108, line 14, replace "30." with "29."
Page 108, line 16, replace "31." with "30."
Page 108, line 18, replace "32," with "31,"
Page 108, line 28, replace "33." with "32."

HOUSE AMENDMENTS TG HOUSE BILL NO. 1362 JUD 2/13/03
Page 109, line 1, replace "34." with "33."

Page 109, line 19, replace "35." with "34."
L Page 109, line 28, replace "36." with "35."
Page 109, line 30, replace "37." with "36."

J Page No. 2 38272.0101
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¢ " HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03 (%Vé}

Page 109, line 31, replace "38." with "37."
HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03

A Page 126, line 4, replace "26" with "25"
HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03
Page 131, line 15, replace "34" with "33"
HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03

Page 141, line 9, after "corporation” insert "ot limited liabllity company" and overstrike

"corporate”
Page 141, line 12, after "incorporation” insert ", articles of organization,” | ;
HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03 ‘
Page 145, line 24, replace "dissolution” with "termination”
BOUSE AMENDMENTS TO HOUSE BILL RO. 1362 JUDp 2/13/03
Page 147, line 8, replace "All" with "Except for annual reports, all"
‘Page 147, line 25, replace "managing” with "general”

HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03
. Page 149, line 16, replace the second "of" with "or"

HOUSE AMENDMENTS TO HOUSE BILL NO. 1362 JUD 2/13/03
Page 150, line 10, remove "llability"

HOUSE AMENDMENTS TO BOUSE BILL NO. 1362 JUD 2/13/03
Page 162, line 24, after "notice" insert "to"

Renumber accordingly
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REPORT OF STANDING COMMITTEE (410) Module No: HR-28-2684

February 13, 2003 11:11 a.m. Carrier: DeKrey
Insert LC: 38272.0101 Title: .0200

REPORT OF STANDING COMMITTEE
HB 1362: Judiclary Committee (Rep. DeKrey, Chairman) recommends AMENDMENTS AS
FOLLOWS and when so amended, recommends DO PASS (13 YEAS, 0 NAYS,
OII\BSdENT AND NOT VOTING). HB 1362 was placed on the Sixth order on the
calendar.

Page 1, line 14, after the first comma Iinsert "subsection 10 of section 10-31-01,"
Page 2, line 27, after the first comma insert "professional corporations,"

Page 34, line 5, replace "of" with "or"

Page 34, after line 10, insert:

“SECTION 23. AMENDMENT. Subsection 10 of section 10-31-01 of the North
Dakota Century Code is amended and reenacted as follows:

10. ‘"Professional service" means the personal service to the public which
requires a license as a condition precedent to the rendering of stch
service and which befe he—oheter—ooule—not—be

partrership rggulrggg g ggnglglnf Ilcsug g'ngdgrgrgugg or
advanc Il ree in t ific field."

Page 103, line 7, remove ""Activity" or "activities” means, in a corporation organized under this
chapter, the"

Page 103, remove lines 8 and 9

*rwpsw - -

.......

»

Page 103, line 10, remove "2."

Page 103, line 15, remove the overstrike over "2:" and remove "3."
Page 103, line 26, remove the overstrike over "3:" and remove “4."
Page 104, line 4, replace "5." with "4."

Page 104, line 5, replace "6." with "5."

Page 104, line 6, replace "7." with "6."

Page 104, line 8, replace "8." with "7."

Page 104, line 10, replace "9." with "8."

Page 104, line 11, replace "10." with “9,"

Page 104, line 13, replace "11." with "10."

Page 104, line 15, replace "12." with "11."

Page 104, line 21, replace "13," with “12."

Page 104, line 23, replace "14." with “13."

Page 104, line 26, replace "15." with "14."
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. REPORT OF STANDING COMMITTEE (410) Module No: HR-2R8-2664
February 13,2003 11:11 a.m. Carrler: DeKrey
\ Insert LC: 38272.0101 Title: .0200

Page 105, line 12, replace "16." with "15."

b ‘ Page 105, line 15, replace "17." with "16."

| Page 105, line 18, replace "18." with "17."

'; Page 105, line 19, replace "19." with "18."

1 Page 105, line 28, replace "20." with "19."
Page 106, line 1, replace "21." with "20."
Page 106, line 4, replace "22." with *21."
Page 106, line 8, replace "23." with “22."

Page 106, line 10, replace "24." with “23."

Page 106, line 12, replace "25." with *24."

Page 106, line 16, replace "26." with "25."

Page 107, line 31, replace "27." with *26."
Page 108, line 4, replace "28." with "27."

Page 108, line 9, replace “29." with *28."
Page 108, line 14, replace "30." with "29."
Page 108, line 16, replace "31." with “30."
Page 108, line 18, replace "32." with "31."
Page 108, line 28, replace "33." ~ith "32."
Page 109, line 1, replace "34." with “33."
Page 109, line 19, replace "35." with "34."
Page 109, line 28, replace "36." with "35."
Page 109, line 30, replace "37." with "36."
Page 109, line 31, replace "38." with "37."
Page 126, line 4, replace *26" with "25"
Page 131, line 15, replace "34" with "33"

Page 141, line 9, after "corporation* insert "or limited liabilily company" and overstrike
*corporate”

L Page 141, line 12, after "incorporation" Insert ", articles of organization."

)
r“ Page 145, line 24, replace "dissolution" with "termination"
(2) DESK, (3) COMM Page No. 2 HR-28-2684
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February 13, 2003 11:11 a.n:f WITTEE (410) Module g:;rlgﬁ -2.;38.:’2(2964
Insert LC: 38272.0101  Titie: 0200

/N Page 147, line 8, replace "All* with "Except for annual reports, all*

é Page 147, line 25, replace “managing” with “general*

f Page 149, line 16, replacs the second "of* with "or"
X
¢ Page 150, line 10, remove *llabliity"
3
| Page 162, line 24, after “notice" insert "o
Renumber accordingly
|
|
|
i
|
{
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(2) DESK, (3) COMM
Page No. 3 HR-28-2504
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’ 38272.0102 Adopted by the Judiciary Committee \1 3
! Title.0300 February 11, 2003 2 [r)

2
HOUSE  AMENDMENTS TO HOUSE BILL NO. 1362 7D 2-17-03 ! b

Page 1, line 14, after the first comma Insert "subsection 10 of section 10-31-01,"

HOUSE AMENDMENTS TO HB 1362 JUD 2-17-03
Page 2, line 27, after the first comma Insert "professional corporations,”

HOUSE AMENDMENTS TO HEB 1362- - JUD 2-17-03
Page 34, line 5, replace "of" with "or"
Page 34, after line 10, insert:

"SECTION 23. AMENDMENT. Subsection 10 of section 10-31-01 of the North
Dakota Century Code Is amended and reenacted as follows:

10. "Professlonal service” means the personal service to the public which
rec&u(rg? ? license as a condition precedent to the rendering of such service
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requires as a condition of licensure an undergraduate or advanced college
egree in the specilfic fisld.”
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E AMENDMENTS TO HB 1362 Jup 2-17-03
tivity" or "activitie

HOUS
| Page 103, line 7, remove "" s" means, in a corporation organized under this
chapter, the"

Page 103, remove lines 8 and 9

Page 103, line 10, remove "2."

e TN

Page 103, line 15, remove the overstrike over "&" and remove "3."

Page 103, line 26, ramove the overstrike over "8:" and remove "4."

HOUSE AMENMDNET TO HB1362 JUD 2-17-03
Page 104, line 4, replace "5.," with "4."

Page 104, line 5, replace "6." with "5."

o e, = o i g S R R et L -

Page 104, line 6, replace "7." with "6."
Page 104, line 8, replace "8." with "7."
‘Page 104, line 10, replace "9." with "8."
Page 104, line 11, replace "10." with "9,"

e et e i T RN

Page 104, line 13, replace "11." with "10."
Page 104, line 15, replace "12." with "11."

t‘ Page No. 1 38272.0102
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HOUSE AMENDMENTS TO HB1362 JUD 2-17-03
Page 104, line 21, replace "13," with "12."

Page 104, line 23, replace "14." with "13,"

N Page 104, line 26, replace "15." with "14."

HOUSE AMENDMENTS TO HB 1362 JUD 2-17-03
Page 105, line 12, replace "16." with "15.,"

Page 105, line 15, replace "17." with "16."
Page 105, line 18, replace "18." with "17."
Page 105, line 19, replace "19." with "18."
Page 105, line 28, replace "20." with "19,”

HOUSE AMENDMENTS TO HB 1362  JUD 2-17-03
Page 1086, line 1, replace "21." with "20."

Page 1086, line 4, replace "22." with "21."
Page 106, line 8, replace "23." with "22."
Page 1086, line 10, replace "24." with "23."
Page 106, line 12, replace "25." with "24.”

’,*f "N Page 1086, line 16, replace "26." with "25.

G

BOUC” AMENDMENTS TO HB 1362 JUD 2-17-03
Page 107, line 31, replace "27." with "26."

HOUSE AMENDMENTS TO HB 1362 JUD 2-17-03

Page 108, line 4, replace "28." with "27."

.Page 108, line 9, replace "29." with "28."

Page 108, line 14, replace "30," with "28."
Page 108, line 16, replace "31." with "30."
Page 108, line 18, replace "32." with "31."
Page 108, line 28, replace "33." with "32."

HOUSE AMENDMENTS TO HB 1362 2-17-03

Page 109, line 1, replace "34." with "33."

Page 109, line 19, replace "35," with "34."
Page 109, line 28, replace "36." with "35,"

N’ Page 109, line 30, replace "37." with "36."

ME'
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BOUSE$ AMENDMENTS TO HB 1362  2-17-03  JUD 2-17-03 ’3'63

C Page 109, line 31, replace "38." with "37."

HOUSE AMENDMENTS TO HB 1362 2-17-03 JUD

' \‘ Page 125, line 10, replace ",-and the atforney general Is entitled to an award of" with ", The

court may award the attorney general

HOUSE AMENDMENTS 10 HB 1362 2-17-03 JUD

Page 126, line 4, replace "26" with 25"

HOUSE
Page 131, line 15, replace "34" with *33"

S TO HB 1362 2-17-03 JUD

HOUSE AMENDMENTS TO HB 1362 JUD 2-17-03

Page 141, line 9, after "corporation” insert "or limited liability corpany" and overstrike
"corporate”

Page 141, line 12, after "incorporation" insert *, articles of organization,"

HOUSE AMENDMENTS TO HB 1362 JUD 2-17-03

Page 145, line 24, replace "dissolution" with "termination”

HOUSE AMENDMENTS TO HB 1362 JUD 2-17-03

Page 147, line 8, replace "All" with * xcept for annual reports, all"

()

‘Page 147, line 25, replace "managing" with "general”

HOUSE AMENDMENTS TO HB 1362 Jup 2--17-03

Page 149, line 16, replace the second "ot* with "or"

HOUSE AMENDMENTS TO HB 1362 JUD 2-17-03

Page 150, line 10, remove "liability"

HOUSE AMENDMERTS TO HB1362 Jub 2-17-03

Page 162, line 24, after "notice" Insert "to"

Renumber accordingly
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Roll Call Vote #: /

2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. ’ 5 b -

House Judiciary Committee

Check here for Conference Committee

Legislative Council Amendment Number 29 2] a. 0loa . O?)OD

Action Taken D p | /)/WL

: Motion Made By Wf j,ul/"} Seconded By M&é

N 4

: Representatives Yes | No Representatives Yes | No
Chairman DeKrey s Rep. Delmore v
| Vice Chairman Maragos N Rep. Eckre L
i Rep. Bernstein v Rep. Onstad v
BN Rep. Boehning v
S Rep. Galvin v
L e Rep. Grande '
Rep. Kingsbury -
) Rep. Klemin ]
; Rep. Kretschmar e
, Rep. Wrangham v

! Total (Yes) ' } 5 No O

/ S ‘
5 Absent [)
‘ Floor Assignment ID,E /& |
If the vote is on an amendment, briefly indicate interé

—’
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The mlorographic images on this film are accurate reproductions of records del{vered to Modern Information Systems for microfilming and

were filmed fn the regular course of busfness. The photographic process meets standards of the American Natfonal Standards Inutitute A
(ANSI) for archival microfilm. NOTICE: If the filmed Image above is less legible than this Notice, ft is due to the quality of the
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REPORT OF STANDING COMMITTEE (410) Module No: HR-30-2968
February 17, 2003 3:29 p.m. Carrler: DeKrey
Insert LC: 38272.0102 Title: .0300
TN REPORT OF STANDING COMMITTEE

HB 1362: Judiclary Committee (Rep. DeKrey, Chalrman) recommends AMENDMENTS AS
FOLLOWS and when so amended, recommends DO PASS (13 YEAS, 0 NAYS,
OII\B%ENT AND NOT VOTING). HB 1362 was placed on the Sixth order on the
calendar.

Page 1, line 14, after the first comma insert "subsection 10 of section 10-31-01,"
Page 2, line 27, after the first comma insert *professional corporations,”

Page 34, line 5, replace "of" with "or"

Page 34, after line 10, insert:

"SECTION 23. AMENDMENT. Subsection 10 of section 10-31-01 of the North
Dakota Century Code is amended and reenacted as follows:

10. "Professional service" means the personal service to the public which
requires a license as a condition precedent to the rendering of such
service and which befe of—thie—chapioreouid—Rot-be

"""" < et ::::‘ TR s P ::“::‘: - e “re .
requires as a_ condition of licensure an undergraduate or

dvan llege ree in the iflc fleld."

Page 103, line 7, remove ""Activity" or "activities" means, in a corporation organized under this
chapter, the"

o Page 103, remove lines 8 and 9

viegw i » - v

e AR T e Y e

Page 103, line 10, remove “2,"

Page 103, line 15, remove the overstrike over "2:" and remove "3."

e A W

Page 103, line 26, remove the overstrike over "&" and remove "4."
: Page 104, line 4, replace "5." with "4."
Page 104, line 5, replace "6." with "5."

Page 104, line 6, replace "7." with "6."
Page 104, line 8, replace "8." with "7."

| Page 104, line 10, replace "9." with "8."

| Page 104, line 11, replace *10." with *9."
Page 104, line 13, replace "11." with "10."
Page 104, line 15, replace "12." with "11."
Page 104, line 21, replace "13." with "12."
Page 104, line 23, replace "14." with "13,"
Page 104, line 26, replace '15," with "14."

(2) DESK, (3) COMM Page No. 1 HR-30-2068
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The. mlerographic Images on this film are accurate reproductions of records delivered to Modern Information Systems for Moroﬁlniﬁtrm
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REPORT OF STANDING COMMITTEE (410) Module No: HR-30-2968

February 17, 2003 3:29 p.m. Carrler: DeKrey
Insert LC: 38272.0102 Title: .0300

TN Page 105, line 12, replace "16." with *16."
| Page 105, line 15, replace “17." with "16."
Page 105, line 18, replace "18," with "17.”
Page 108, line 19, replace "19." with *18."
Page 105, line 28, replace “20." with *19."
Page 106, line 1, replace *21." with "20."
Page 1086, line 4, replace “22." with “21."
Page 106, line 8, replace *23." with "22."
Page 106, line 10, replace “24." with “23."
Page 1086, line 12, replace "25." with *24."
Page 1086, line 16, replace “286." with "25."
Page 107, line 31, replace "27." with “26."
Page 108, line 4, replace *28." with "27."
/’\\ Page 108, line 9, replace “29." with "28."
Page 108, line 14, replace “30." with “29."
Page 108, line 16, replace "31," with *30."
Page 108, line 18, replace *32." with "31."
Page 108, line 28, replace "33." with “32,"
Page 109, line 1, replace "34." with "33."
Page 109, line 19, replace "35." with “34."
Page 109, line 28, replace "36." with "35,"
Page 109, line 30, replace "37." with “36."
Page 109, line 31, replace "38." with *37." \
Page 126, line 10, &eplage “fﬂﬂjﬁ%mmmmmwu” with ", The |

Page 126, line 4, replace “26" with "25"
Page 131, line 16, replace "34" with "33"

‘ b Page 141, line 9, after “"corporation® Insert "or limited liability company" and overstrike
e’ “"corporate”

Page 141, line 12, after "Incorporation" insert ", articles of organization,*

{2) DESK, (3) COMM Page No. 2 HR-30-2068

BRPUREINS FOS G WERATH. S A TR " l &_“‘l‘u Y
the. micrographic Images on this f{lm are accurate reproductions of records delivered to Modern Information Systeme forr microfilming and ' 4

were filmed in the regular course of business. The photogrephic process meets standards of the American National Standards Institute
C(ANB1) for archival microfiim. NOTICE: If the #{imed {mage above s less legible than this Notice, {t Is due to the quality of the .
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REPORT OF STANDING COMMITT EE (410) Module No: HR-30-
: 2068

February 17, 2003 3:2
Carrier:
Insert LC: 38272, 0102 Tltlt?e 5(;:();

Page 145, line 24, replace "dissolution* with “termination*

Page 147, line 8, replace "All" with m&[ﬂﬂﬂ&m&jﬂ“

Page 147, Iine 26, replace " managing” with “genera|*
Page 149, lina 18, replace the second "of" with "or"

Page 150, line 10, remove "{iablijty”
Page 162, line 24, after "notice" insert "to*

Renumber accordingly

S’
(2) DESK, (3) COMM Page No. 3
. HR-30-2088
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. The micrographic images on this f{lm are accurate reproductions of records delivcrod to Modern !nfomtlon aymn for nlﬁroﬂtninf
were filmed {n the regular course of business, The photographic process meets stardards of the American Natfonal titute
(ANS1) for archival mferofilm. HOYICE: 1f the filmed Imuge above 1s less legible than this Notice, §t {s due to the quality of the ,

document being f{imed.
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1362
Senate Judiciary Committee
Q Conference Committee

Hearing Date 03/10/03

Tape Number Side A Side B Meter #
1 X 0.0-439

Conmites Clerk Signature _77/#¢10 A n(frﬂ%c,

Minutes: Senator John T. Traynor, Chairman, called the'meeting to order. Roll call was taken

and all committee members present. Sen. Traynor requested meeting starts with testimony on the
bill:

Testimony Support of HB 1362

William L. Guy III, Chairman ND Business Entity Drafting Task Force undertaking the drafting
of housekeeping and technical legislation (meter 0.3) Read Testimony - Attachment #1

Senator John T, Traynor, Chairman asked (meter 31.4) when using the word “remote”
communications what are they referring to? They are referring to electronic devices
communication done simultaneously; i.e. conference call, Internet, Interactive TV

Discussion of increasing or decreasing outstanding shares with out shareholder approval is this a
new concept on page S of your testimony, this is in regards to section 5. This pertains to open
end management companies. I believe that these are mutual funds, this would not apply to

t ) general corporation. You allow share holders to cast a vote by authenticated electronic
Yo

.
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Page 2

Senate Judiciary Committee
Bill/Resolution Number HB 1362
Hearing Date 03/10/03

communications discussion of proxy. discussion (meter 34.4) of safeguards. Sen. Traynor also
discussed CEO (Chief Executive Officer) to PEO (Principle Executive Officer) change.

Sen, Trenbeath questioned section 134, 45-10,1-71 Audit requirement. Why is this here and
why is it specifically limited to limited partnerships receiving those subsidies? (meter 34) This
provision is in each of the other chapters of business corporation, LLC all have this similar
positions and this was left out of this part. We are now including it.

Senator Carolyn Nelson discussed in detail how online proxy voting works (meter 36.9)

Clara Jenkins, Director, Business Division, on behalf of Al Jaeger, Secretary of State (meter 38)
Submitted Amendments - Attachment #2,

Christine Hoegan - State Bar Association (meter 41) We are in Support of this bill

Testimony in opposition of HB 1362

None

Testimony Neutral to HB 1362

Dana Brandberg - Against antitrust Corporation (meter 42) Discussed his own personnel
situation.

Motion Made to DO PASS Amendment on HB 1362 Senator Carolyn Nelson and seconded
by Senator Dennis Bercier.

Roll Call Vote: 6 Yes, 0 No. 0 Absent

Motton Passed

Motion Made to DO PASS HB 1362 as Amendment by Senator Carolyn Nelson and
seconded by Senator Stanley W. Lyson, Vice Chairman.

Roll Call Vote: 6 Yes. 0 No. 0 Absent

e
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Page 3
Senate Judiciary Committee |
Bill/Resolution Number HB 1362

/~ \  Hearing Date 03/10/03

Floor Assignment: Senator Carolyn Nelson

Senator John T, Traynor, Chairman closed the hearing {

Tie. mforographic tmages on this f{lm are accurate rcproduotiom of rccords dolivered to Modern lnfomefon mtm for Morﬁl DY mg
wore filmed In the regutar course of business. The photographlc process meets standards of the Americen National Stende it tut
(ANBI)Y for archival microfiim. NOTICE: If the f{lmed {mage above fe less legible than this Notice, it {s due to the quality of the

document being f{imed,
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38272.0301 Adopted by the Judiciary Committee 10
Title.0400 March 10, 2003 S lai
/p'\‘ 3
7
| PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1362

Page 1, line 2, after the fifth comma insert "45-10.1-01.2"

Page 33, line 8, remove the underscored colon <

Page 3%,] line tgt' remove "(1) An" and overstrike "original and two" and insert iInmediately ,
ereafter "; ;

(1} Three"

Page 34, line 11, replace "Exempt” with "Confidential” and replace "of" with "or"

Page 34, line 13, replace " e ecord as bsect lon” with

Page 34, line 14, remove "44-04-17.1" and remove "take reasonable precautions to" !
Page 34, line 15, remove "the secretary of state determines to"
Page 34, line 16, remove "be a closed record”

Page 102, line 22, remove the underscored colon

Page 102, line 23, remove "(1) An" and overstrike *original and two” and insert immediat.’;
thereafter *;

(1) Three"
Page 103, line 13, replace "Exempt" with "Confidential"
Page 103, line 15, replace "an exempt record as defined by subsection 5 of section” with
"confidential”

Page 103, line 16, remove "44-04-17.1" and remove "take reagsonable precautions to”

Page 103, line 17, remove "the secretary of state determines to”
Page 103, line '1 8, remove "be a closed record™

Page 130, line 15, remove the underscored colon

‘Page 130, line 18, remove "{1) An" and overstrike "original and two" and insert Immediately
thereafter ";

(1) Three"
Page No. 1 38272.0301
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urate reproductions of records delivered to Modern Information Systems for microfilming and
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Page 132, line 5, replace "Exempt” with "Confidential”
Page 132, line 7, replace "an exempt record as defined by subsection & of section” with
"confidentlal”

Page 132, line 8, remove "44-04-17.1" and remove "take reasonable precautions to"

Page 132, line 9, remove "the secretary of state determines to”
Page 132, line 10, remove "be a closed record”

Page 138, after line 10, insert:

"SECTION 119. Section 45-10.1-01.2 of the North Dakota Century Code Is
created and enacted as follows:

45-10.1-01.2. Applicability of chapters 45-12 thr 45-21
1. Inany case not provided f hi 45- -21
govern,

2. Jf applying chapters 45-12 thro -21 1 hi
ferences in cha t9r§4_5-1g_1 rough 45-21 "partne " ref

imited partnership”,
oo If any provision of this chapter conflicts with chapters 45-12 through 45-21
| the provision of this chapter takes prec "

Page 142, line 31, replace "An original and two" with "Three”

Page 150, line 6, replace "Exempt" with "Confidential”

Page 150, line 8, replace "an exempt record as defin subs

"confidential"
Page 150, line 9, remove "44-04-17.1" and remove "take reasonable precautions to"

Page 1560, line 10, remove "the secretary of state determines to"
Page 150, line 11, remove "be a closed record”

on" with

Page 178, line 7, remove the underscored colon

Page 17}?, ilneha, remove "(1) An" and overstrike "original and two" and insert immediately
thereafter "

(1) Three"

Page No. 2 38272.0301
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1# the fiimed image above ia less legible than this Notice, it s due to the quality ot the

—— -

Page 182, line 1, replace "Exempt" with "Contidential”

Page 182, line 3, replace "an exempt record as defined by subsection 5 of section”
— : rep 0 with
Page 182, line 4, remove "44-04-17.1" and remove "take reasonable precautions to"

Page 182, line 5, remove "the secretary of state determines to"
' Page 182, line 6, remove "be a closed record”

! Renumber accordingly

Page No. 3 38272.0301
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Date: March 10, 2003
b ﬂ N\ Roll Call Vote #: 1

! 2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. HB 1362 '

Senate JUDICIARY Committee

Check here for Conference Committee

Legislative Council Amendment Number 38272.3010
Action Taken DO PASS AMENDMENT
Motion Made By  Sen. Nelson Seconded By Sen. Bercier
Senators Yes | No Senators Yes | No
Sen. John T, Traynor - Chairman X Sen. Dennis Bercier X
Sen. Stanley, Lyson - Vice Chair X Sen. Carolyn Nelson X
Sen. Dick Dever X
Sen. Thomas L. Trenbeath X
{
!
Total (Yes) SIX (6) No ZERO (0)
Absent ZERO (0)
Floor Assignment
If the vote is on an amendment, briefly indicate intent:
: o
,&“ 15
! R L
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the micrographic images on this £{(m are accurate reproductions of records delivered to Modern Information Systems for microfiiming and " .
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(ANB1) for archival microfiim. NOTICE: If the filmed Image above Is less legible than this Notice, ft §s due to the quality of the
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Date: March 10, 2003
7N Roll Call Vote #: 2

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. HB 1362

Senate JUDICIARY Committee

Check here for Conference Committee

? Legislative Council Amendment Number 38272.3010

Action Taken DO PASS Engrossed Bill as Amended

Motion Made By  Sen. Nelson Seconded By Sen, Lyson ;’

S T

Seatrs
| Sen. John T. Traynor - Chairman Sen, Dennis Bercier
‘ Sen. Stanley. Lyson - Vice Chair Sen, Carolyn Nelson ' |

| Sen. Dick Dever
g Sen, Thomas L. Trenbeath

. e -

Total  (Yes)  SIX (6) No ZERO (0)

Absent ZERO (0)

Floor Assignment  Sen. Nelson

If the vote is on an amendment, briefly indicate intent:
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REPORT OF STANDING COMMITTEE (410) Module No: SR-44-4572

March 12, 2003 1:27 p.m. Carrier: Nelson
Insert LC: 38272.0301 Title: .0400

REPORT OF STANDING COMMITTEE
HB 1362, as engrossed: Jud!clary Committee (Sen. Traynor, Chalrman) recommends
AMENDMENTS A8 FOLLOWS and when so amended, recommends DO PASS
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1362 was placed
on the Sixth order on the calendar.

Page 1, line 2, after the fifth comma insert *45-10.1-01.2"
Page 33, line 8, remove the underscored colon

Page 33; llneﬂg, remove "(1) _An" and overstrike "original and two" and insert Iimmediately
ereafter *;

(1) Three"
Page 34, line 11, replace "Exempt" with *Confidential* and replace "of" with “or"
Page 34, line 13, replace "an exempt record as defined by subsection 5 of section" with
“confidential®
Page 34, line 14, remove “44-04-17.1" and remove "take reasonable precautions to"
Page 34, line 16, remove "the secretary of state determines to"

Page 34, line 16, remove "be a closed record"

| Page 102, line 22, remove the underscored colon

Page ohz, "n?t 23, remove "(1) An" and overstrike "original and two* and insert immediately
thereafter *;

(1) Three"
Page 103, line 13, replace "Exempt" with "Confidential”

Page 103, line 15, replace “an exempt record as defined by subsection 5 of section” with
"confidential”

Page 103, line 16, remove "44-04-17.1" and remove "take reasonable precautions to*
Page 103, line 17, remove "the secretary of state determines to"

Page 103, line 18, remove "be a ¢losed record"

Page 130, line 15, remove the underscored colon

Page 130, lln?t 16, remove "(1) An" and overstrike “original and two" and insert immediately
thereafter ";

(1) TIhree"
Page 132, line 5, replace "Exempt" with "Confidential"
Page 132, line 7, replace "an exempl record as defined by subsection 6 of section" with
"confidential”
Page 132, line 8, remove "44-04-17.1" and remove "take reasonable precautions to"
(2) DESK, (3) COMM Page No. 1 SR-44-4672
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REPORT OF STANDING COMMITTEE (410) Module No: SR-44-4572
March 12, 2003 1:27 p.m. Carrler: Nelson
Ingsert LC: 38272.0301 Title: .0400

Page 132, line 9, remove "the gecretary of state determines tg"
Page 132, line 10, remove "be a closed record”
Page 138, after line 10, insert:

"SECTION 119. Section 45-10.1-01.2 of the North Dakota Century Code is
created and enacted as follows:

-10.1-01.2 licabili h s 45-12 th -21.
1. Inany case not provided | this ¢ch ers 45-12 h 46-21
govern,

2 | lyin t -12 through 456-21 limited nershi [
refere in_cha 45-12 through 45-21 “partnership” refer t
“limite nership”.

3. If any provision of this chapter conflicts with chapters 456-12 through 45-21,
the provision of this chapter takes precedence."

Page 142, line 31, replace "An original and two" with *Three"
Page 150, line 6, replace "Exempt" with "Confidential"

Page 160, line 8, replace "an_exempt record as defined by subsection § of section" with
“confidential”

Page 150, line 9, remove "44-04-17.1" and remove "{ake reasonable precautions to"
Page 150, line 10, remove "the secretary of state determines to"

Page 100, line 11, remove "be a closed record"

Page 175, line 7, remove the underscored colon

Page 17r£]5, llntfat 8, remove "(1) An" and overstrike "original and two" and insert immediately
thereafter ";

(1) Three"
Page 182, line 1, replace "Exempt" with "Confidential"

Page 182, line 3, replace "an exempt record as defined by subsection § of section" with
"confidential”

Page 182, line 4, remove "44-04-17.1" and remove "fake r ble pr tions
Page 182, line 6, remove "the secretary of state determ
Page 182, line 6, remove "be a closed record"

Renumber accordingly

(2) DESK, (3) COMM Page No. 2 8R-44-4672
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PHONE (701) 328-2000
FAX (701) 328-2002

E-MAIL scs@state.nd.us

ALVIN A, JAEGER
SECRETARY OF 8TATE

—HOME PAGE www.state.nd.us/sec

SECRETARY OF STATE

8TATE OF NORTH DAKOTA
600 EAST BOULEVARD AVENUE DEPT 108 : [
BISMARCK ND 68505-0500

February 10, 2003

TO: Rep. DeKrey, Chalrman, and Members of the House Judiclary Committee

FR: Clara Jenkins, Director, Business Division on behalf of Al Jaeger, Secretary of State

RE: HB 1362 - Amendments

Since Its Introduction, the Secretary of State's office has become aware of amendments that
need to be made to the bill and which are attached.

a
h ! There are two substantive changes.

B e Y U

Pages 1. 2, and 34: A new Sectlon 23 is being added to the blll. The new section clarifies the
definition of “Professional service” so that the many varied and licensed professions have the
opportunity to organize under Chapter 10-31, the Professional Organization Act (first adopted in

1963).

Page 103: The definition of “Activity” or “activities” is eliminated from the chapter pertaining to
nonprofit corporations so that It Is clear that nonprofit corporations may not engage in business

In the same manner as a for profit business corporation.

The remalning amendments are related to technlcal corrections, typographical errors,
consistency Issues, and the clarification of references.

i TR P -

R ‘ St
Aas RS 2 T,
o 2 ‘

ware filmed in the regular course of business. The photographic process meets standards of the American National Standards Institute
{ANS1) for archival microfiim, WNOYICE: 1f the fiimed Image ahove {s less legible than this Notice, it is due to the quality of the

document befng f{(imed.
A\ 04 s ,m%& &&2}) \(‘)l 3 103
' Operatar’s Slgnature Date

a The micrographioc imeges on this film are accurate reproduct{ons of records delivered to Modern Information Systems for microfiiming and



v A N i f N e e

T S e X S o -

i
i ng S S

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1362
Page |, line 14, after “10-19.1-146,” insert “subsection 10 of section 10-31-02,"
Page 2, line 27, after the first “corporations,” insert “professional corporations”
Page 34, line 5, replace the second “of “ with “or”

Page 34, after line 10, insert:
SECTION 23. AMENDMENT. Subsection 10 of section 10-31-02 of the North Dakota Century

Code is amended and reenacted as follows:

10. “Professional service” means the personal service to the public which requires a license as a
condition precedent to the rendering of such service and which before-the-passage-of-this
Hability-partaership requires as a condition of licensure an undergraduate or advanced college

degree in the specific field.

Page 103, line 7, remove “Activity” or “activities” means, in a corporation organized under this chapter, the”

Page 103, remove lines 8 and 9
‘ N - Page 103, line 10 remove “2”

Page 126, line 4, replace “26” with “25”

Page 131, line 15, replace “34” with “33”

Page 141, line 9, after “corporation” insert “or a limited liability company”
Page 141, line 9, overstrike “corporate”

Page 141, line 12, after “incorporation” insert “, articles of organization,”

Page 145, line 24, replace “dissolution” with “termination”

”

Page 147, line 8, replace “All” with “Except for annual reports, al
Page 147, line 25, replace “managing” with “general”

Page 149, line 16, replace the second “of” with “ot”

Page 150, line 10, remove “liability”

Page 162, line 24, after “notice” insert “to”

\ " Renumber accordingly.
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+* Rep. Klemin
February 10, 2003
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1362

Page 125, line 10, insert a period after the word “members”, remove ~and the attorney
v _aﬂ_mgm_qf'. and insert * 8

N e e v L

N e g

L e -

} £~
I N

.

!

{

[

[

2 . ‘

§

;

}

;ﬁ

",}’%‘r"-‘*""

L

' 7'”&" i‘ [ R '

' B D R R .
The miorographic images on this film are accurate reproductions of records deli{vered to Modern Information Systems fur microftiming snd
were filmed fn the regular course of businass. The photographic process meets standards of the American National Standards Institute
¢ANSIY for archival miorofitm. NOYICE: [If the fiimed Image above s less legible than this Notice, it I8 due tu the quality of the
document being f{imed,

WQM%J‘) \6\"5‘@3
' Operator’s Signature Date

L5

J

od



W

PHONE (701) 328-2800

ALVIN A, JAEGER
FAX (701) 328-2092

SECRETARY OF STATE

/DA(E PAGE hilp://www .state.nd.us/seq
Y

E-MAIL sus@state.nd.us

1 STATE OF NORTH DAKOTA
; 600 EAST BOULEVARD AVENUE DEPT 108 i
BISMARCK ND 68505-0500

February 10, 2003

HB 1362 »

June 30, 1995 June 30, 2002
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ND for-profit corporations 10,734 12,114 +12,9%
ND Professlonal corporations 552 721 + 30.6%
Forelgn for-profit corporations 7,307 10,634 +45.5% ‘
N : .
| Limited Liabllity Companies (all) 441 3,092 +601.1% ;
L Limited L labllity partnerships (all) 13 1,331 +10,138.5% ‘
Limited Partnerships (all) 864 1,566 +81.5% !
Limited Liabllity Limited Partnerships 0 223 +223.0%
Partnership Fictitious Names 1,362 1,684 +16.3%
ND non-profit corporations * 0 | 6,993 + %
Foreign non-profit corporations * : 0 1,056 + %
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TESTIMONY OF WILLIAM L. GUY I, CHAIRMAN
NORTH DAKOTA BUSINESS ENTITY DRAFTING TASK FORCE
IN SUPPORT OF
HOUSE BILL NO. 1362

Mr. Chairman and members of the Committes, | am here on behalf of a task force which, as in the
past, has undertaken the drafting of housekeeping and technical legislation with respect to the varicus
business entity statutes in the North Dakota Century Code. Accordingly, the task force has prepared the
legislation that you have before you as House Blil No. 1362. This legislation updates certain sections of the
chapters governing Business Corporations (Chapter 10-19.1), Limited Liability Companies (Chapter 10-32),
Nonprofit Corporations (Chapter 10-33), Limited Partnerships (Chapter 45-10.1), General Partnerships
(Chapters 45-13 through 45-21), Limited Liability Partnerships (Chapter 45-22) and Limited Liability Limited
Partnerships (Chapter 45-23).

The task force consists of Clara Jenkins, Director of Corporations in the Office of the Secretary of
State, and Greg Hammes, Mike Wagner and me, on behaif of the State Bar Assoclation of North Dakota.

This legislation mostly consists of updating, technical clarifications and grammatical changes, some
of which were initially enacted as part of the Minnesota counterpart for that particular chapter. In addition,
some of the changes set forth in this legislation heve been requested by the office of the Secretary of State
and by the ofﬂcg of the Attorney General.

Finally, we have presenied to the chalr of your committee certain amendments which will be
discussed by Clara Jenkins,

As has been the case In years past, our objective is to make each of fhese chapters as “user
friendly” as possible to the general public by keeping the format and as many defined terms as possible
elther identical to or paraliel in each of the state's principal business entities such as business corporations,
nonprofit corporations, limited liabliity companles (LLC's), limited partnerships (LP’s), limited lability
partnerships (LLP's), limited liability limited partnerships (LLLP's) and general partnerships (GP's).

If you wish, | will now cover some of the highlights in the Bill on a section-by-section basis. Al

“saction references” are to sections in the BIll and not to the legislation being amended.
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For ease In revlewing this testimony the modifications In each section will be identified as either

being a “grammatical change”, a "technical clarification”, or a “substantive change". All “substantive

Sections 1 through 22 (page 3 through 34) pertain to the North Dakota Business

Section 1 (beginning on page 3) is the definition section for the Business

Subsections 5, 18, 19, 20, 21, 40 and 43 are new defined terms and

represent substantive changes which introduce the Buslness

Corporation Act to the concepts of electronic filing with the Secretary

of State, authenticated electronic communications to and from the

corporation and particlpation In corporate meetings by remote

“Authenticated electronic communication” (Subsection 5 on
page 3) is electrenic communication delivered to an officer or
agent of the corporation from which the corporation can
reasonably conclude that the communication was sent by the
purported sender.

“Electronic” (Subsection 18 on page 5) refers to technology
having electrlcal.- digital, magnetic, wireless, optical,
electromagnetic or similar capabiiities.

“Electronic communication” (Subsection 19 on page 5) refers to
any form of communication not involving the physical
transmission of paper that creates a record that can be retained,

retrieved and reviewed by the reciplent and which may be

2.

,/\
| changes” have been highlighted in bold type.
Corporation Act (Chapter 10-19.1).
Corporation Act (Chapter 10-19.1):
communication,
~—
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directly reproduced to paper by the reciplent through an
b — automated process.
“Electronic record” (Subsection 20 on page 5) refers to a record
which Is transmitted, recelved or stored by electronic means.
“Electronic signature” (Subsection 21 on page 5) refers to an
electronic sound, symbol or process attached to an electronic
record which is executed or adopted by the sender with the
intent to sign the record.
“Record” {Subsection 40 on page 9) refers to information

" Inscribed on a tangible medium or that is stored In an electronic

"‘ medium and is retrievable In percelvable form.
“Remote communication” (Subsection 43 on page 10) refers to

communication by electronic means, conference telephone,

e N AR

P video conference, the Internet or other such means by which
individuals not physicaily present In the same location may
communicate with each other on a substantially simuitaneous

basls.

Subsections 22, 32, 40, and 48 are technical clarifications of previous

At e R A e e s Pt g

deflnitions resulting from the adoption of the provisions authorizing electronic

communication and electronic filing.

Subsection 22 (beginning on page 5) provides for electronic filing

with the Secretary of State if the method or medium is a form that is

acceptable to the Secretary of State.
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Subsection 32 (beginning on page 7) authorizes notice in electronic
. form to corporations by shareholders and {o shareholders by
corporations. (
Subsection 48 (beginning on page 10) makes clear:
That for all purposes a signature may be facsimile affixed,
engraved, printed stamped with indelible ink, transmitted
electronically or in any manner reproduced on the document;
and,
That signatures and documents which are communicated to
the Secretary of State must be sent by a method or medium
of communication acceptable to the Secretary of State.
Subsection 34 (beginning on page 9) Is substantive change to the
definition of the term “organization” to exclude nonprofit corporations
from the definition of that term {which Is otherwise all inclusive of
varlous iegal entities such as corporations, limited liability companles, ( ‘
general partnerships, limited partnerships, limited liability partnerships
and limited liability limited partnerships among others).
Subsections, 17, 25, 33, 38, 39 and 50 are routine technical clarifications .
. . some as the result of the Inclusion of the provisions authorizing remote
communications and electronic filings and some as the result of general
updating.
Section 2 (on page 12) is a new section representing a substantive change

authorizing for all purposes the legal recognition of electronic records and

electronic signatures.
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Section 3 (beginning on page 12)is a technical clarification which makes clear
thal after a merger the surviving organization mus! comply with all of the statlutory
requirements regarding a corporate name (in the past the Secrelary of State's office
advises that some corporations which were the surviving entities in a merger
attempted to use inappropriate suffixes as a part of their new name, (i.e. for
instance, some corporations have attempted to use "LLC" as a part of a corporate
name simply because It had been a part of the name of one of the constituent
entities in the merger)),
Section 4 (on page 13) is a technical clarification that deletes language which has
been made obsolete by the new provisions allowing for electronic filing with the
Secretary of State.
Section 5 (beginning on page 13) Is a substantive change allowing
corporations which are open end management investment companies to
increase or decrease their outstanding shares without shareholder approval.
Section 6 (beginning on page 15) Is a substantive change which removes
certain limitations on the authority of the board to modify the By-Laws of the
corporation (assuming that the shareholders have not reserved the power to
adopt, amend or repeal the By-Laws to themselves). This modification brings
this aspect of the North Dakota Business Corporation Act in line with the
Model Business Corporation Act and with other modern corporate statutes
(such as Delaware),
Section 7 (beginning on page 16) is a substantive change:

Which allows meetings of the board to be held by remote

communication; and,
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Which makes clear that participation In a meeting by means of remote
communication constitutes personal presence.
Section 8 (on page 17) Is a substantive change which allows directors to
consent to board action by an authenticated electronic communication.
Section 9 (beginning on page 17) is a substantive change allowing
corporations to receive any consideration for the Issuance of its shares.
The previous provision prohibited promissory notes or future services
as consideration for shares.
This modification brings the North Dakota Business Corporation Act in
line with other modarn corporate statutes.
Sections 10 and 11 (beginning on page 18) are substantive changes
authorizing meetings of shareholders by remote communication (to the extent
authorized by the board and permitted by the articles or By-laws).
Section 12 (beginning on page 19) is a substantive change providing that
shareholder action taken without a meeting may be consented to by an
authenticated electronic communication.
Section 13 (beginning on page 20) is a substantive changes which expands
the previous provisions allowing participation in shareholder meetings by
electronic communication to how include participation by ali forms of remote
communication to the extent that such participation is authorized by the board
and provided for in the articles or By-Laws.
Section14 (beginning on page 23) Is a subutanti/e change allowing
shareholders to cast votes by authenticated electronic communication and by

telephonic transmission.
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Section 15 (beginning on page 24) Is a technical clarification pertalning to
mergers undertaken to effect a holding company reorganization.

Section 16 (beginning on page 25) is a technical clarification pertaining to the
merger of a subsidiary corporation into a parent corporation.

Section 17 (beginning on page 28) is a new section which represents a
substantive change designed to simplify a merger in which the parent
corporatvlon (which Is itself a wholly owned subsidiary of a holding company)
merges into a wholly owned subsidiary of the parent corporation (with the
subsidiary corporation then becoming the subsidiary of the holding company
upon the completion of the merger).

Section 18 (beginning on page 31) Iis a technical clarification resulting from the
renumbering of the subsections in the definition section of this chapter, due to the
inclusion of new definitions).

Section 19 (beginning on page 32) is a substantive change which allows a
corporation to establish a specific date for its dissolution on a date which is
within thirty (30) days of the filing of the articles of dissolution with the
Secretary of State.

Section 20 (beginning on page 32) is a technical clarification making clear that
service of process on the Secretary of State (on behalf of a domestic or foreign
corporation) shall be by registered rnail or personal delivery and not by electronic
communication.

Section 21 (beginning on page 33) Is a very minor technical clarification resulting
from the renumbering of the subsections in the definition section of this chapter (due

to the Inclusion of new definittons).
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Section 22 (beginning on page 34) Is a new section representing a substantive

change directing the Secretary of State to delete or obscure Social Security

numbers or tax identification numbers before disclosing a copy of a document

to the public.

Sections 23 through 88 (pages 34 through 103) pertain to the North Dakota Limited Liability

Company Act (Chapter 10-32).

Sectlon 23 (beginning on page 34) is the definition section for the Limited Liability

Company Act (Chapter 10-32):

The. micrographic images on this film are accurat

were fitmod in the regular course of busi
(ANS1) for archival microfilm. NOTICE:
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Subsections 4, 19, 20, 21, 22, 46 and 49 are new defined terms and
represent substantive changes which introduce the Limited Liability
Company Act to the concepts of electronic filing with the Secretary of
State, authenticated electronic communications to and from the
company and participation in company meetings by remote
communication. The terms which follow are conceptually identical to

their counterparts In the Business Corporation Act (Chapter 10-19.1).

“Authenticated electronic communication” (Subsection 4 on
page 35) is electronic communication delivered to at- ..fficer or
agent of the company from which the company can reasonably
conclude that the communication was sent by the purported
sender,

“Electronic” (Subsection 19 on page 37) refers to technology
having electrical, digital, magnetic, wireless, optical,
electromagnetic or similar capabiiities.

“Electronic communication” (Subsection 20 on page 37) refers

to any form of communication not involving the physical

-8-
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transmisslon of paper that creates a record that can be retained,
retrleved and reviewed by the recipient and which may be
directly reproduced to paper by the reclplent through an
automated process.

“Electronic record” (Subsection 21 on page 37) refers to a
record which Is transmitted, received or stored by electronic
means.

“Electronic signature” (Subsection 22 on page 37) refers to an
electronic sound, symbol or process attached to an electronic
record which Is executed or adopted by the sender with the
Intent to sign the record.

“Record” (Subsection 46 on page 43) refers to information

inscribed on a tangible medium or that s stored in an electronic

e S s it R emme e e e

= medium and Is retrievable in perceivable form.

e s et

“Remote communication” (Subsection 49 on page 43) refers to
communication by electronic means, conference telephone,
video conference, the internet or other such means by which
individuals not physically present in the same locationn may

communicate with each other on a substantlally simultaneous

basis.
Subsections 23, 39 and 53 are tachnical clarifications of previous
definitions resulting from the adoption of the provisions authorlzing electronic

communication and electronic filing:

v
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Subsection 23 (beginning on page 37) provides for electronic filing
with the Secretary of State if the method or medium is a form that is
acceplable to the Secretary of State.
Subsection 39 (beginning on page 40) authorizes notice in electronic
form to limited llability companies by members and to members by
limited liability companies.
Subsection 53 (beginning on page 43) makes clear;
That for all purposes a signature may be facsimile affixed,
engraved, printed, stamped with indelible Ink, transmitted
elactronically or in any manner reproduced on the document;
and,
That signatures and documents which are communicated to
the Secretary of State be sent by a method or medium of
communication acceptable to the Secretary of State.
Subsection 11 (beginning on page 36) is a new subsection which is a
technical clarification of the term "“contribution” which makes clear that a
contribution to a limited liabllity company can be anything -of value which is
acceptable to the company (much as is the case with corporations and
partnerships).
Subsection 40 (beginning on page 41) Is a substantive change to the
definition of the term “organization” to exclude nonprofit corporations
from the definition of that term (which Is otherwise all Inclusive of
various legal entities such as corporations, limited liability companles,
general partnerships, limited partnerships, limited liabifity partnerships

and limited liabllity limited partnerships among others).
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Subsections 7, 18, 27, 31, 36, 38, 43, 51, 57 and 60 are routine tachnical
clarifications . . . some as the result of the inclusion of the provisions
authorizing remote communications and electronic filings and some as the
result of general updating.
Section 24 (beginning on page 45) Is a new section representing a substantive
change authorizing for all purposes legal recognition of electronic records
and electronic signatures.
Section 25 (beginning on page 46) contains a grammatical change in which the
term “the board of governors” is shortened to “the board"” (this grammatical change
will oceur numerous times throughout the amendments to Chapter 10-32),
Section 26 (on page 51) is a technical clarification which makes clear that after a
merger the surviving organizz tion must comply with all of the statutory requirements
regarding a limited liabflity company name (and is perallel to its counterparts in the
other chapters amended by this bill).
Seaction 27 (beginning on page 51) is a technical clarification that delstes
language which has been made obsolete by the new provisions allowing for
electronic filing with the Secretary of State.
Sections 28, 29, 30, 31, 32, 33 and 34 (beginning on page 52} involve the previously
described grammatical change (l.e. “board of directors” shortened to “board”).
Sections 35 and 36 (beginning on page 57) contain the previously described
grammatical change and substantive changes authorizing meetings of the
members of a limited liability company by remote communication (to the
extent authorized by the board and permitted by the articles, By-Laws or a

member control agreement).
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Sections 37 and 38 (beginning on page 59) contain the previously described
grammatical change.

Section 39 (on page 61) is a substantive change providing that member action
taken without a meeting may be consented to by an authenticated electronic
communication,

; y Section 40 {beginning on page 61) Is a substantive change which expands the
previous provisions allowing participation in member meetings by electronic
communications to now include participation by all forms of remote

i communication to the extent that such participation Is authorized by the board

and provided for in the articles, By-Laws or a member control agreement.
Section 41 (beginning on page 64) is a substantive change allowing members
to cast votes by authenticated electronic communication and by telephonic
transmission.

- Sections 42, 43, 44 and 45 (beginning on page 66) contain the previously described ]

grammatical change. (
Section 46 (beginning on page 72) contains the previously described grammatical
change and a technical clarification making clear that any contribution made to a
{imited liabllity company by one of its members must be approved by the board prior

to the transfer of the contribution to the limited liability company.

Sections 47, 48, 49, 50, 51 and 52 (beginning on page 74) contain the previously
described grammatical change.

; - Section 54 (beginning on page 77) is a substantive change which removes
certain limitations on the authority of the board to modify the By-Laws of the
limited liability company (assuming that the members have not reserved the

power to adopt, amend or repeal the By-Laws to themselves), This
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modification brings this aspect of the North Dakota Limited Liabifity Company
Act In tine with other modern limited liability company statutes and is parallel
to the change made in Section 6 (on page 15 of this Act),
Sections &5, 56, 57, 58, 59, 60, 61, 62 and 63 (beginning on page 78) contain the
previously described grammatical change.
Section 64 (beginning on page 81) is a substantive change:

Which allows meetings of the board to be held by remote

communication; and,
f - Which makes clear that participation in a meeting by means of remote
i communication constitutes personal presence.
Sections 65 and 66 (beginning on page 82) contaln the previously described
grammatical change.
Section 67 (beginning on page 83) is a substantive change which allows the
directors to consent to board action by an authenticated electronic
communication.
Sectlons 68, 69, 70, 71, 72, 73, 74, 75, 76 and 77 (beginning on page 83) contain
the previously described grammatical change.
Section 78 (beginning on page 94) is a technical clarification pertaining to the
merger of a subsidiary limited liability company into a parent Hmited lability
company.
Sections 79, 80 and 81 (beginning on page 97) contain the previously described
grammatical change.
Section 82 (beginning on page 99) is a technical clarification resulting from the
renumbering of the subsections in the definition section of this chapter, due to the

inclusion of new definitions),
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Section 83 (beginning on page 99) Is a substantive change which allows a
limited liability company to establish a specific date for its termination on a -
date which is within thirty (30) days of the filing of the articles of termination
with the Secretary of State.

Sections 84 and 85 (beginning on page 100) contain the previously described
grammatical change.

Section 86 (beginning on page 101) is a technical clarification making clear that
service of process on the Secretary of State (on behalf of a foreign limited liabllity
company) shall be by reglstered mail or personal delivery and not by electronic
communication.

Section 87 (on page 102} is a technicai clarification resulting from the

f renumbering of the subsections in the definition section of this chapter, due to the

Inclusion of new definitions),

o s e

Section 88 (beginning on page 102) Is a new section representing a
f
substantive change directing the Secretary of State to delete or obscure (

Soclal Security numbers or tax Identification numbers before disclosing a

copy of a document to the public.
Sections 89 through 116 (pages 103 through 131) pertain to the North Dakota Nonprofit
Corporation Act(Chapter 10-33). Again, many of the changes in Chapter 10-33 are paraliel

to the changes made irni the Business Corporation Act (Chapter 10-19.1) and the Limited

AL et e AN e e e S

Liability Company Act (Chapter 10-32).
Section 89 (beginning on page 103) Is the deflnition section for the Nonprofit
Corporation Act (Chapter 10-33).
Subsections 4, 11, 12, 13, 14, 30 and 33 are new defined terms and

represent substantive changes which introduce the Nonprofit

C
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Corporation Act to the concepts of electronic filing with the Secretary
e, of State, authenticated communications te and from the corporation
and participation in corporate meetings by remote communication,
“Authenticated electronic communication” (Subsection 4
beginning on page 103) is electronic communication delivered
to an offlcer or agent of the corporation from which the
corporation can reasonably conclude that the communication
was sent by the purported sender.
“Electronic” (Subsection 11 on page 104) refers to technology
having electrical, digital, magnetic, wireless, optical,
electromagnetic or similar capabilities.
“Electronic communication” (Subsection 12 on page 104) refers
to any form of communication not involving the physical
— transmisslon of paper that creates a record that can be retained,
retrieved and reviewed by the recipient and which may be
directly reproduced to paper by the recipient through an
automated process.

“Electronic record” (Subsection 13 on page 104) refers to a

record which is transmitted, recelved or stored by electronic
| means.

“Electronic signature” (Subsection 14 on page 5) refers to an

electronic sound, symhol or process attached to an electronic

record which Is executed or adopted by the sender with the

Intent to sign the record.
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“Record” (Subsection 30 on page 108) refers to information
inscribed on a tangible medium or that is stored In an electronic
b | medium and is retrievable in perceivable form.
“Remote communication” (Subsection 33 on page 108) refers to
communication by electronic means, conference telephone,
video conference, the internet or other such means by which
Individuals not physically present In the same location may
communicate with each other on a substantially simultaneous
basis.
Subsections 15 (pertaining to filing with the Secretary of State), 26
(pertaining to notice) and 34 (pertaining to signatures) are technical
} clarifications of previous definitions resulting from the adoption of tha
) provislons authorizing electronlc communication and electronic filing.
Subsection 15 (beginning on page 104) provides for electronic filing

with the Secretary of State if the method or medium is in a form that (

Is acceptable to the Secretary of State.
Subsection 26 (beginning on page 106) authorizes notice in

electronic form to nonprofit corporations by members and to

members by nonprofit corporations.

Subsection 34 (beginning on page 109) makes clear:
That for all purposes a signature may be facsimile affixed,
engraved, printed stamped with indelible Ink, transmitted
electronically or in any manner reproduced on the document;

and,
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That signatures and documents which are communicated to
the Secretary of State must be sent by a method or medium
of communication acceptable to the Secretary of State.
As will be stated by Clara Jenkins in her description of the proposed
amendments Subsection 1 pertaining to the definition of activity will be
deleted by amendment as being unnecessary.
Subsections 10, 17, 28 and 35 are routine technical clarifications . . .
some as the result of the inclusion of the provislons authorizing remote
communication and electronic filing and some as the result of general
updating.
Section 90 {(on page 110) is a new section representing a substantive change
authorizing for all purposes the legal recognition of electronic records and
electronic signatures.
Section 91 (beginning on page 110} is a technical clarification which makes clear
that after a merger the surviving organization must comply with all statutory
requirements regarding a nonprofit corporate name (this provision is parallel to
similar provisions in the Business Corporation Act and Limited Liability Company
Act).
Section 92 (beginning on page 113) is a technical clarification that deletes
language which has been made obsolete by the new provisions allowing for
electronic filing with the Secretary of State.
Section 93 (beginning on page 114) contains a grammatical change which will
appear repeatedly in the modifications to the Nonprofit Corporation Act which

deletes all reference to a nonprofit corporation “transacting business” and
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substitutes “carrying on aclivitios™ (Seclion 93 contains the first such examples of
this grammatical change).

Sections 94, 95 and 96 (beginning on page 117) corisist of the previously described

grammatical change.
Section 97 (beginning on page 118) Is a substantive change:
Which allows meetings of the board to be held by remote
communication; and,
Which makes clear that participation in the meeting by means of
) remote communication constitutes personal presence.
Section 98 (on page 119) is a substantive change which allows directors to
consent to board action by an authenticated electronic communication.
Sections 99 and 100 (beginning on page 119) contain the previously described
grammatical change.

g Sections 101 and 102 (on page 120) are suhctantive changes authorizing
. meetings of members by remote communication (to the extent authorized by (
the board and permitted by the articles or By-Laws).

Section 103 (on page 121) is a substantive change providing that member
’ 4 action taken without a meeting may be consented to by an authenticated
| electronic communication.

Section 104 (beginning on page 121) Is a substantive change which expands
the previous provisions allowing particlpation In member meetings by
electronic communications to now include participation by all forms of remote
cominunication to the extent that such participation Is authorized by the board

and permitted by the articles and By-Laws.
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Section 105 (beginning on page 124) is a substantive change allowing members to
(,-\\ cast votes by authenticated electronic communication and by telephonic
b transmission.
Section 106 (on page 125) is a substantive change requested by the Attorney General

authorizing the award of reasonable attorney's fees, investigation fees, costs and

expenses of any investigation and action brought by the Attorney General under this
chapter.
Section 107 (on page 125) contalins the previously described grammatical change.

Section 108 (beginning on page 125) is a technical clarlification resulting from the

- = - o -

renumbering of the subsections in the definitions section of this chapter (due to the
inclusion of additional definitions).
Section 109 (on page 126) Is a substantive change which allows a nonprofit
corporation to estahlish a specilfic date for its dissolution on a date which is
within thirty (30) days of the filing of the articles of dissolution with the
Secretary of State.
Sections 110, 111 and 112 (beginning on page 126) contain the previously described
grammatical change.
Section 113 (beginning on page 129) is a technical clarification making clear that
service of process on the Secretary of State (on behalf of a forelgn nonprofit
corporation) shall be by registered il or personal delivery and not by electronic
cornmunication.
Section 114 (beginning on page 130) contains the previously described

grammatical change.
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[ - Section 115 (on page 131) contains a technical clarification resulting from the
—_— renumbering of the subsections in the definitions section of this chapter (due to the
b inclusion of additional definitions).
Sectlon 116 (on page 131)Is a new section represeriting a substantive change

directing the Secretary of State to delete or obscure Soclal Security numbers
or tax ldentification numbers before disclosing a copy of the document to the
' public.
Sectlons 117 through 135 (pages 131 through 150) pertain to the North Dakota Limited
» Partnership Act (Chapter 45-10.1).
' Section 117 (beginning on page 131) Is the definition section for the Limit.d
Partnershin Act (Chapter 45-10.1):
Subsections 2, 8, 9 and 28 are new defined terms and represent
substantive changes which introduce the Limited Partnership Act to
the concepts of electronic filing with the Secretary of State and
authenticated communications to and from the limited partnership.
“Authenticated communication” (Subsection 2 on page 132) is
electronic communication delivered to an officer or agent of the
fimited partnership from which the limited partnership can
reasonably conclude that the communication was sent by the
purported sender.
“Electronic” (Subsection 8 on page 132) refers to technology
having an electrical, digital, magnetic, wireless, optical or
electromagnetic or similar capabilities.
“Electronic communication” (Subsection 9 beginning on page

132) refers to any form of communication not involving the
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physical transmlission of paper that creates a record that can be
retained, retrieved and reviewed by the recipient and which may
be directly reproduced to paper by the recipient through an
automated process.
“Electronic record” (Suhbsection 10 on page 133) refers to a
record which Is transmitted, recelved or stored by electronic
means.
“Electronic signature” (Subsection 11 on page 133) refers to an
electronic sound, symbol or process attached to an electronic
record which Is executed or adopted by the sender with the
intent to sign the record.
“Record” (Subsection 28 on page 136) refers to information
inscribed on a tangible medium or that is stored in an efectronic
medium and is retrievable in percelvable form.
Subsections 13 (pertaining to filings with the Secretary of State), 22,
(pertaining to notice) and 29 (pertaining to signatures) are technical
clarifications of previous definitions resulting from the adoption of the
provisions authorizing electronic filings.
Subsection 13 (on page 133) provides for electronic filing with the
Secretary of State If the method or medium is a form that Is
acceptable to the Secretary of State,
Subsection 22 (beglnning on page 134) authorizes notice in
electronic form to limited partnerships by partners and to partners by
imited partnerships.

Subsection 29 (beginning on page 136) makes clear:
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That for all purposes a signalure may be facsimile affixed,
engraved, printed stamped with indelible ink, transmitted ‘
electronically or in any manner reproduced on the document:
and,
That signatures and documents which are communicated to
the Secretary of State must be sent by a method or medium
of communication acceptable to the Secretary of State.
Subs.ection 23 (on page 136) Is & substantive change to the definition
of the term “organization” to exclude nonprofit corporations from the
definition of that term (and is paraliel to similar modifications in the
Business Corporation Act and Limited Liabllity Company Act.
Subsections 7, 15, 18 and 19 are routine technical clarifications . .. some
as the result of the Inclusion of the provisions authorizing electronic filings
and some as the result of general updating.
Section 118 (on page 137) is a new section representing a substantive change (
authorizing for all purposes the legal recognition of electronic records and
electronic signatures.
Sectlon 119 (beginning on page 137} is a technical clarification which makes clear
that after a merger the surviving organization must comply with all of the statutory
requirements regarding a limited partnership name (and Is paraliel to the provisions
for the previously described entities).
Section 120 (beginning on page 139) is a technical clarification that deletes
language which has been made obsolete by the new provisions allowing for

electronic filing with the Secretary of State.
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Section 121 (on page 139) is a technlical clarification which makes clear that a
limited liability limited partnership Is among the entities which must register
separately with the Secretary of State If that entity Is serving as the general partner
in a limited partnership.
Section 122 (beginning on page 139) Is a technlcal clarification requested by the
Secretary of State making clear that a limited partnership which changes its name
and Is the general partner in a limited liability limited partnership or is the managing
partner of a limited liabillity partnership must simultaneously change Its name ineach
of these registrations when filing Its change of name.
Section 123 (on page 140) are routine grammatical changes.
Sectlons 124 and 125 (beginning on page 140) are technical clarifications
requested by the Secretary of State pertalning to the reglstration of foreign limited
partnerships with that office.
Sections 126 (beglnning on page 141) is a substantive change only In thatitis
a newly enacted sectlon which allows the Secretary of State to receive service
of process on behalf of foreign limited partnerships.
This section is parallel to similar sections in each of the otherbusiness
entity chapters.
This provision was never included in the original enactment of Chapter
45-10.1.
Sections 127, 128 and 129 (beginning on page 143) are three existing seclions
which are being moved to the end of Chapter 45-10.1 (from thelr current location in
the middle chapter). In each of the other business entity chapters, the Secretary of
State provislons are located at the end of the chapter and should be more easlly

found In their new location,
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Sections 130, 131, 132 and 133 are new sections pertaining to the operations
of the Secretary of State and are substantive changes only in that these
sections had not previously been Iincluded in Chapter 45-10.1. However, each
of them are parallel to similar provisions in each of the other business entity
chapters.
Section 134 and 135 (beginning on page 150) are new sectlons pertalning to
the audit of limited partnerships recelving state subsidies for the production
of alcohol for a combination with gasoline and pertaining to forelgn trade
zones.
Both sections are substantive changes only in that nelther has
previously been included in Chapter 45-10.1.
However, hoth sections are parallel to thelr counterparts in each of the
otiter business entlties.
Sections 136 through 151 (pages 151 through 165) pertain to general partnerships
(Chapters 45-13 through 456-21). (
Section 136 (beginning on page 151) Is the definition section for Chapters 45-13
through 45-21:
Subsections 2, 7, 8, 9, 10 and 24 are new defined terms and represent
substantive changes which Introduce these chapters to the concepts
of electronic filing with ‘ne Fecretary of State and authenticated
electronic communication to and from the partnership.
“Authenticated electronic communication” (Subsaction 2 on
page 151} is electronic communication delivered to a partner or

agent of the partnership from which the partnership can
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reasonably conclude that the communication vas sent by the
purported sender.
“Electronic” (Subsection 7 on page 152) refers to technology
having electrical, digital, magnetic, wireless, optical,
electromagnetic or similar capabilities.
“Electronic communication” (Subsection 8 on page 152) refers
to any form of communication not having the physical
transmission of paper that creates a record that can be retained,
retrieved and reviewed by the reciplent and which may be
directly reproduced to paper by the reciplent through an
automated process.
“Electronic record” (Subsection 9) refers to a record which is
transmitted, received or stored by electronic means.
“Electronic signature” (Subsection 10 on page 152) refers to an
electronic sound, symbol or process attached to an electronic
record which is executed or adopted by the sender with the
intent to sign tha record.
“Record” (Subsection 24 on page 155) refers to information
inscribed on a tangible medium or that Is stored in an electronic
medium and is retrievable in percelvable form.
Subsections 11 (pertalning to filings with the Secretary of State), 16
(pertaining to notice} and 25 (pertaining to signatures) are technical
clarifications of previous definitions resulting from the adoption of the

provisions authorizing remote communication and electronic fillngs.
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Subsection 11 (beginning on page 152) provides for electronic filing
with the Secretary of State if the method or medium is a form
acceptable to the Secretary of State.
Subsection 16 (beginning on page 18§3) authorizes notice in
electronic form to partnerships by partners and to partners by
partnerships.
Subsection 25 (beginning on page 155) makes clear:
That for all purposes a slgnature may be facslmile affixed,
engraved, printed stamped with Iindelible Ink, transmitted
electronically or in any manner reproduced on the document;
and,
That signatures and documents which are communicated to
the Secretary of State must be sent by a method or medium
of communication acceptable to the Secretary of State.
Subsection 17 (on page 165) Is a substantive change to the definition ( :
of the term “organization” to exclude nonprofit corporations from the
definition of thatterm (and is paralle! to its counterparts in the previous
chapters).
Subsactions 1, 6, 13, 15, 22 and 27 are routine technical clarifications . . .
some as the result of the inclusion of the provisions authorizing remote
communications and electronic filings and some as the result of general
updating.
Section 137 (beginning on page 156) is a substantive change authorizing for
all purposes the legal recognition of electronic records and electronic

signatures.
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Section 138 {(beginning on page 157) is a technical clarification which makes clear
- that after a merger the surviving organization must comply with all of the statutory
requirements regarding a partnership name (and Is parallel to similar provisions
which have been previously discussed).
Section 139 (on page 158) s a technical clarification that deletes language which
has been made obsolete by the new provisions altowing for electronic filing with the
Secretary of State.
Section 140 (beginning on page 158) contains a grammatical change by which the
term “chief executive office” is converted to “principal executive office” so as to be
parallel to the terminology for corporations and limited llability companies. This
grammatical change will appear several times in the amendments to Chapters 45-
13 through 45-21.
Section 141 (on page 159) contains the previously described grammatical change.
Section 142 (beginning on page 159) contains the previously described
grammatical change and a technical clarification making clear that partnership
“filings” are with the Secretary of State and must include the required fees.
Sectlons 143 and 144 (on page 160) contain the previously described grammatical
change.
Section 145 (on page 160) contains the previously described technical clarification
with regard to filings with the Secretary of State.
Section 146 Is a new section which represents a substantive change to permit
partners to take partnership action without a meeting and Is parallel to its
counterparts in the Business Corporation Act, Limited Liability Company Act

and Nonprofit Corporation Act.

#1in are accurate reproductions of Ncordsmeets gtandards of the American Natfonal Standards Institute

{¢ process Joe
“‘A‘zgl‘;i;ma:‘:htimlr?ng%ma11;“":10?!(%:9";?“&:1 Tfhi'lnz‘:tfn?arg?‘ahofe is less legible than this Notice, it {s due to the quality o
{ or .

document being f{imed. ,S Qé EQB Q‘Qj\ﬂ \QKZ)\O%
" Date
‘ Operator’s Signature
' ' ' }
! !‘
: 'wwg

phic | this delivered to Modern Information Systems tor microfiiming and 3
the. micrographic images on

il




The. nforographio fnages on th1 0 os b i The photographic process meets standards of the Amer

Section 147 (beginning on page 161) Is a new section which provides for
remote communlcation at partner meetings and is parallel to its counterparts
inthe Business Corporation Act, Limited Liability Company Act and Nonprofit
Corporation Act.
Section 148 (on page 164) contains the previously described technical clarification
with regard to filings with the Secretary of State.
Sections 149, 150 and 151 contain routine technical clarifications and
grammatical changes regarding the plan of merger for partnerships which are
merging with other entities.
Sactions 152 through 158 (pages 165 through 175) pertain to the North Dakota Limited
Liabllity Limited Partnership Act (Chapter 45-22).
Sectlon 152 (beginning on page 165) Is the definition section for the Limited Liability
Limited Partnership (LLP) Act (Chapter 45-22):
Subsections 2, 5, 6, 7, 8 and 20 are new defined terms and represent
substantive changes which introduce the limited liability limited (
partnership (LLLP Act) to the concepts of electronic filing with the
Secretary of State and authenticated electronic communications to and
from the partnership.
“Authenticated electronic communication” (Subsection 2 on
page 166} is electronic communication delivered to a partner or
agent of the partnership from which the partnership can
reasonably conclude that the communication was sent by the

purported sender.
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“Electronic” (Subsection 5 on page 166) refers to technology
having the electrical, digital, magnetic, wireless, optical,
electromagnetic or similar capabllities.

“Electronic communication” (Subsection 6 on page 166) refers
tn any form of communications not involving the physical
transmission of papers: that creates a record that can be
retained, retrieved and reviewed by the reciplent and which may
be directly reproduced to paper by the reciplent through an
automated process,

“Electronic record” (Subsection 7 on page 166) refers to an
electronic sound, symbol or process attached to an electronic
record which Is executed or adopted by the sender with the
intent to sign the record.

' “Record” (Subsection 20 on page 170) refers to information
Inscribed on a tanglible mediuni or that is stored in an electronlc
medium and is retrievable in percelvable form.

Subsections 9 (pertaining to filings with the Secretary of State), 15

(pertaining to notlce) and 24 (pertaining to signatures) are technical

clarifications of previous definitions resulting from the adoption of the

provisions authorlzing electronis communication and electronic filing.

Subsectlon 9 (beginning on page 166) provides for electronic filing
with the Secretary of Siate If the method or medium is a form that is

acceptable to the Secretary of State.

oy

f the Amorican National Standards Inaii'ute

ds o
. The photographio process meets standards Ao o ouaLity »+ the

NOTICE: 1f the t!lmed image shove is less legible than this Notice,

Operator’s Signature a

reprocuctions of records delivered to Modern Information Systema for microfilmit n and

Nﬂﬁwt!

ey

o)



- i

i ‘&aéﬁ

Subsection 15 (beginning on page 167) authorizes notice In
electronic form to limited liability partnerships by partners and to
; partners by limited liabllity partnerships.
Subsection 24 (beginning on page 170) makes clear:
That for all purposes a signature may be facsimile affixed,
engraved, printed stamped with indelible Ink, transmitted
electronically or in any manner reproduced on the document; i
and,
That signatures and documents which are communicated to
the Secretary of State must be sent by a method or medium
of communication acceptable to the Secretary of State.
Subsection 16 (on page 169) is a substantive change to the definition
of the term “organization” to exclude nonprofit corporations from the
definition of that term (and is parallel to Its counterparts in the
previously discussed chapters). (
Subsections 4, 11 and 14 are routine technical clarifications . . . some as
the result of the inclusion of the provisions authorizing electronic
communication and electronic filing and some as the result of general
updating.
Section 1563 (on page 171) Is a substantive change authorizing for all purposes
the legal recognition of electronic records and electronic signatures,
Section 154 (beginning on page 171} s a technlical clarification which makes clear
that the limited liabllity limited partnership registration with the Secretary of State

must be signed by a managing partner,
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Section 156 (beginning on page 172) is a technical clgrlflcatlon which makes clear
~ that after a merger the surviving organization must comply with all of the statutory
requirements regarding a limited liability partnership name (and is parallel to its
counterparts In the previously discussed chapters).
Section 156 (beginning on page 173) is a technlcal clarification that deletes
language which has been made obsolete by the new provisions allowing for
electronic filing with the Secretary of State, -
Section 157 (beginning on page 17.) is a technlcal clarification making clear that
service of process on the Secretary of State (on behalf of a foreign limited liability
limited partnership) shall be by registered mail or personal delivery and nat by
electronic communication.
Section 158 (on page 175) is a technical clarification resulting from the
renumbering of the subsections in the definitions section of this chapter (due to the
s inclusion of new definitions).
: ) - Sections 159 through 162 (pages 175 through 181) pertain to the Limited Liability Limited
Partnership Act (Chapter 45-23).
Section 159 (beginning on page 175) Is the definitions section for the limited Liability
Limited Partnership Act (Chapter 45-23):
Subsections 2, 5, 6, 7, 8, 19 and 21 are new defined terms and
represent substantive changes which Introduce the Limited Liability
Limited Partnership (LLLP) Act to the concepts of electronic filing with
the Secretary of State, authenticated electronic communications to and
from the partnership and the participation in partnership meetings by

remote communication.
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“Authenticated electronic communications” (Subsection 2 on
page 175) are electronic communications dellvered to a partner
or agent of the partnership from which the partnership can
reasonably conclude that the communication was sent by the
purported sender.

“Electronic” (Subsection 5 on page 176) refers to technology
having electrical, digital, magnetic, wireless, optical,
electromagnetic or similar capabilities.

“Electronic communication” (Subsection 6 on page 176) refers
to any form of communication not having the physical
transmlisslon of paper that creates a record that can be retained,
retrieved and reviewed by the recipient and which may be
directly reproduced to paper by the reciplent through an
automated process.

“Electronic record” (Subsection 7 on page 176) refers to a
record which Is transmitted, recelved or stored by electronic
means.

“Electronic signatures” (Subsection 8 on page 176) refers to an
electronic sound, symbol or process attached to an electronic
record which is executed or adopted by the sender with the
intent to sign the record.

“Record” (Subsection 19 on page 179) refers to Information
inscribed on a tangible medium or that is stored in an efectronic

medium and Is retrievable in perceivable form,
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“Remote communication” (Subsection 21 on page 179) refers to
communication by electronic means, conference telephone,
video conference, the internet or other such means by which
individuals not physically present in the same location may

communicate with each other on a substantially simultaneous

baslis.

Subsections 9 (pertaining to filings with the Secretary of State), 16
(pertaining to notice), 22 (pertaining to signatures) are technical
clarifications of previous definitions resulting from the adoption of the
provisions authorizing remote communications, electronic communication

and electronic filing.

Subsection 9 (on page 176) provides for electronic filing with the
Secretary of State If the method or medium is a form that Is
acceptable to the Secretary of State.
Subsection 16 (beginning on page 177) authorizes notice in
electronic form to limited liability limited partnerships by partnersand
to partners by limited lfability limited partnerships.
Subsection 22 (beginning on page 179) makes clear.
That for all purposes a signature may be facsimile affixed,
engraved, printed stamped with indelible ink, transmiited
electronically or in any manner reproduced on the document;
and,
That signatures and documents which are communicated to
the Secretary of State must be sent by a method or medium

of communication acceptable to the Secretary of State.
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Subsection 17 (on page 179) is a substantive change to the definition
of the term “organization” to exclude nonprofit corporations from the
definition of that term (and is parallel to its counterparts in the
previously discussed chapters).
Subsections 4 and 12 are routine technical clarificatlons as the resuit of
general updating.
Sectlon 160 (on page 180} is a substantive change authorizing for all purposes
the legal recognition of electronic records and electronic signatures. .
Section 161 (beginning on page 180) s a technical clarification which makes clear
that after a merger the surviving organization must comply with all statutory
requirements regarding a limited liability partnership name (and is parallel to Its
counterparts In the previously discussed chapters).
Section 162 (on page 181) Is a new section representing a substantive change
directing the Secretary of State to delete or obscure Social Security numbers
or tax identification numbers before disclosing a copy of the document to the c
public.
Section 163 repeals three sections of Chapter 45-10.1 (these sections were restated
in a different area of that chapter).
As you can see the legislation embodied in this-Bill serves to introduce and refine the concepts of
glectronic communication, remote communication and electronic filing and to further integrate and refine

other key elements of our existing business and nonprofit entity statutes with each other. Thank you forthe

opportunity to address your committes. If you have any questions, | would be happy to answer them.,
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TESTIMONY OF WILLIAM L.. GUY lii, CHAIRMAN
NORTH DAKOTA BUSINESS ENTITY DRAFTING TASK FORCE
IN SUPPORT OF
HOUSE BILL NO. 1362

Mr. Chairman and members of the Committee, | am here on behalf of a task force which, as Inthe
past, has undertaken the drafting of housekeeping and technical legislation with respact to the various
business entity statutes in the North Dakota Cantury Code. Accordingly, the task force has prepared the
legislation that you have before you as House Bili No. 1362, This legislation updates certain sections ofthe
chapters governing Business Corporatlons (Chapter 10-19.1), Limited Liability Companies (Chapter 10-32),
Nonprofit Corporations (Chapter 10-33), Limited Partnerships (Chapter 45-10.1), General Partnerships
(Chapters 45-13 through 45-21), Limited Liabllity Partnerships (Chapter 45-22) and Limited Liability Limied
Partnerships (Chapter 45-23).

N The task force consists of Clara Jankins, Director of Corporations in the Office of the Secretary of
State, and Greg Hammaes, Mike Wagner and me, on behalf of the State Bar Association of North Dakota.

This legislation mostly consists of updating, technical clarifications and grammatical changes, some
of which were initially enacted as . ..t of the Minnesota counterpart for that particular chapter. In addition,
some of the changes set forth In this legislation have been requested by the office of the Sécretary of State

and by the office of the Attorney General.

Finally, we have presented to the chair of your committee certain amendments which will be
discussed by Clara Jenkins.

As has been the case In years past, our objective Is to make each of these chapters as “user
friendly” as possible to the general public by keeping the format and as many defined terms as possible
alther identical to or parallel In each of the state's principal business entities such as business corporations,
nonprofit corporations, limited liabllity companies (LLC's), limited purtnerships (LP's), limited liability
partnerships (LLP's), limited liabllity ilmited partnerships (LLLP's) and general partnerships (GP's).

— If you wish, | will now cover some of the highlights In the Bill on a section by section basis. All

“sgction references” are to sections in the Bill and not to the legislation being amended.
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For ease in reviewing this testimony the modifications in each saction will be identified as elther
being a “grammatical change”, a “technical clarification”, or a “substantive change". All “substantive
changes" have been highlighted in bold type.

Sections 1 through 22 (page 3 through 34) pertain to the North Dakota Business
Corporation Act (Chapter 10-19.1).
Section 1 (beginning on page 3) Is the definition section for the Business
Corporation Act (Chapter 10-19.1):
Subsections 5, 18, 19, 20, 21, 40 and 43 are new deflned terms and
represant substantive changes which Introduce the Business
Corporation Act to the concepts of electronic filing with the Secretary
of State, authenticated electronic communications to and from the
corporation and participation in corporate meetings by remote
communication.
“Authenticated electronic communication” (Subsection 5 on
page 3) Is electronic communication dalivered to an officer or
agent of the corporation from which the corporation can
reasonably conclude that the communication was sent by the
purported sender.
“Electronic” (Subsection 18 on page 5) refers to technology
having electrical, digital, magnetic, wireless, optical,
electromagnetic or similar capabilitles.
“Electronic communication” (Subsection 19 on page 5) refers to
any form of communication not Iinvolving the physical
transmisslon of paper that creates a record that can be retained,

retrleved and reviewed by the reciplent and which may be
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directly reproduced to paper by the reciplent through an
“{"‘.\f automated process.
“Electronic record” (Subsection 20 on page 5) refers to a record
which Is transmitted, received or stored by electronic means.
“Electronic signature” (Subsection 21 on page 5) refers to an
electronic sound, symbol or process attached to an electronic
record which Is executed or adopted by the sender with the
intent to sign the record.
“Record” (Subsection 40 on page 9) refers to Information
inscribed on a tangible medium or that is stered in an electronic
medium and Is retrievable in perceivable form.
“Remote communication” (Subsection 43 on page 10) refers to
communication by electronic means, conference telephone,
video conference, the internet or other such means by which
Individuals not physically presont in the same location may
communicate with each other on a substantlatly simultaneous
basis.
Subsections 22, 32, 40, and 48 are technical clarifications of previous
definitions resulting from the adoption of the provisions authorizing electronic
communication and electronic filing.
Subsection 22 (beginning on page 5) provides for electronic fillng

with the Secretary of State If the method or medium Is a form thatis

acceptable to the Secretary of State.
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Subsection 32 (beginning on page 7) authorizes notice in electronic
form to corporations by shareholders and to sharsholders by
corporations.
Subsection 48 (beginning on page 10) makes clear:
That for all purposes a signature may be facsimile affixed,
engraved, printed, stamped with indellble ink, transmitted
electronically or In any manner reproduced on the document;
and,
That signatures and documents which are communicated to
the Secretary of State must be sent by a method or medium
of communication acceptabie to the Secretary of State.
Subsection 34 (beginning on page 9) Is substantive change to the
deflnition of the term “organization" to exclude nonprofit corporations
from the definition of that term (which Is otherwise alf inclusive of
various legal entities such as corporations, limited liability companies,
general partnerships, limited partnerships, limited liability partnerships
and limited liability limited partnerships among others).
Subsections, 17, 25, 33, 38, 39 and 50 are routine technical ciarifications .
.. some as the result of the inclusion of the provisions autiorizing remote
communications and electronic fllings and some as the resuit of general
updating.
Sectlon 2 {on page 12) Is a new section representing a substantive change

authorlzing for all purposes the legal recognition of electronlc records and

electronic signatures.
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Section 3 (beginning on page 12) is a technical clarification which makes clear
that after a merger the surviving organization must comply with all of the statutory
requirements regarding a corporate name (in the past the Secretary of State's office
advises that some corporations which were the surviving entities in a merger
attempted to use Inappropriate suffixes as a part of their new name, (i.e. for
Instance, some corporations have atternpted to use “LLC" as a part of a corporate
name simply because It had been a part of the name of one of the constituent
entities in the merger)).

Section 4 (on page 13) is a technical clarificatlon that deletes language which has
been made obsolete by the new provisions allowing for electronic filing with the
Sacretary of State,

Section 5 {beginning on page 14) is a substantive change allowing
corporations which are open end management investment companies to
Increase or decrease their outstanding shares without sharehoider approval.
Section 3 (beginning on page 15) Is a substantive change which removes
certain limitations on the authority of the board to modify the By-Laws of the
corporation (assuming that the shareholders have not reserved the power to
adopt, amend or repeal the By-L.aws to themselves), This modification brings
this aspect of the North Dakota Business Corporation Act in line with the
Model Business Corporation Act and with other modern corporate statutes
(such as Delaware).

Section 7 (beginning on page 16) Is a substantive change:

Which allows meetings of the board to be held by remote

communication; and,
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Which makes clear that participatlon in a meeting b|y means of remote
communication constitutes personal presence.
Section 8 (on page 17) is a substantive change which allows directors to
consent to board action by an authenticated elactronic communication.
Section 9 (beginning on page 17) is a substantive change allowing
corporations to receive any consideration for the issuance of its shares.
The prevlous provision prohibited promissory notes or future services
as consideration for shares.
This modification brings the North Dakota Business Corporation Actin
line with other modern corporate statutes,
Sections 10 and 11 (beginning on page 18) are substantive changes
authorizing meetings of shareholders by remote communication (to the extent
authorized by the board and permitted by the articles or By-laws).
Section 12 (beginning on page 19) is a substantive change providing that
shareholder actlon taken without a meeting may be consented to by an
authenticated electronic communication.
Section 13 (beginning on page 20) is a substantive changes which expands
the previous provisions allowing participation in shareholder meetings by
electronic communication to now include participation by all forms of remote
communication to the extent that such participation is authorized by the board
and provided for In the articles or By-Laws.
Section14 (beginning on page 23) is a substantive change allowing
shareholders to cast votes by authenticated electronic communication and by

telephonic transmission.
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Sectlon 186 (beginning on page 24) is a technical clarification pertaining to
mergers undertaken to effect a fiolding company reorganization.,

Section 18 (beginning on page 25) Is a technlcal clarification pertaining to the
merger of a subsidiary corporation intc a parent corporation.

Section 17 (beginning on page 28) Is a new section which represents a
substantlve change designed to simplify a merger in which the parent
corporation (which is itself a wholly owned subsidiary of a holding company}
merges into a wholly owned subsidiary of the parent corporation (with the
subsidiary corporation then becoming the subsidlary of the holding company
upon the completion of the merger).

Section 18 (on page 32)is a technical clarlﬂcaf!on resulting from the renumbering
of the subsections in the definition section of this chapter (due to the inclusion of
new definitions).

Section 19 {(on page 32) Is a substantive change which allows a corporationto
establish a specific date for Its dissolution on a date which is within thirty {30)
days of the flling of the articles of dissolution with the Secretary of State.
Section 20 (beginning on page 32) is a technical clarification making ciear that
service of process on the Secretary of State (on behalf of a domestic or foreign
corporation) shall be by registered mall or personal delivery and not by electronic
communication.

Section 21 (beginning on page 33) is a very minor technical clarification resultng
from the renumbering of the subsections in the definition section of this chapter (due
to the incluslon of new definitions).

Section 22 (on page 34) is a new sectlon representing a substantive change

directing the Secretary of State to delete or obscure Social Security numbers
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or tax identification numbers before disclosing a copy of a documant to the
public,
Sectlons 23 through 88 (pages 34 through 103) pertain to the North Dakota Limited Liability
Company Act (Chapter 10-32).
Sectlon 23 (beginning on page 34) Is the definition section for the Limited Liability
Company Act (Chapter 10-32).
Subsections 4, 19, 20, 21, 22, 46 and 49 are new defined terms and
represent substantive changes which introduce the Limited Liability
Company Act to the concepts of electronic filing with the Secretary of
State, autheiticated electronic communications to and from the
company and participation in company meetings by remote
communication. The terms which follow are conceptually identical to
their counterparts in the Business Corporation Act {Chapter 10-19.1).
‘D : “Authenticated electronic communication” (Subsection 4 on
page 35) is electfonlc communlication delivered to an officer or
agent of the company from which the company can reasonably
conclude that the communication was sent by the purported
sender.
“Electronic” (Subsection 19 on page 37) refers to technology
having electrical, digital, magnetic, wireless, optical,
electromagnetic or similar capabilities.
“Electronic communication” (Subsection 20 on page 37) refers
to any form of communication not involving the physical
transmission of paper that creates a racord that can be retainad,

retrieved and reviewed by the reciplent and which may be
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directly reproduced to paper by the reciplent through an
j automated process.
“Electronic record” (Subsection 21 on page 37) refers to a
record which Is transmitted, recelved or stored by alectronic
means.
“Electronic signature” (Subsection 22 on page 38) refers to an
electronic sound, symbol or process attached to an electronic
record which Is executed or adopted by the sender with the
intent to sign the record.
“Record” (Subsection 46 on page 43) refers to Information
inscribed on a tangible medium or that is stored in an electronic
medium and is retrievable in perceivable form.
“Remote communication” (Subsection 49 on page 43) refers to
communication by electronic means, conference telephone,
video conference, the Internet or other such means by which |
individuals not physically present in the same location may
communicate with each other on a substantially simultaneous
basls.
Subsections 23, 39 and 53 are technlcai clarifications of previous
definitions resuiting from tha adoption of the provisi¢ns authorizing electronic
communication and electronic filing:
Subsection 23 (beginning on page 38) provides for electronic flling
with the Secretary of State If the method or medium Is a form that Is

acceptable to the Secretary of State.
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Subsection 39 (beginning on page 40) authorizes notice in electronic
form to limited liability companies by members and to members by
limited liabllity companles.
Subsection 63 (on page 44) makes clear:
That for all purposes a signature may be facsimile affixed,
engraved, printed, stamped with Indelible Ink, transmitted
electronically or In any manner reproduced on the document;
and,
That signatures and documents which are communicated to
the Secretary of State be sent by a method or medium of
communication acceptable to the Secretary of State.
Subsectior: 11 (on page 36) is a new subsection which Is a technical
clarification of the term “contribution” which makes clear that a contribution
to a limited liabllity company can be anything of value which is acceptable to
thé company (much as is the case with corporations and partnerships).
Subsaecition 40 (on page 41) Is a substantive change to the definition of
the term "organization” to exclude nonprofit corporations from the
definition of that term (which Is otherwise all Inclusive of various legal
entities such as corporations, limited liabllity companies, general
partnerships, limited partnerships, limited liability partnerships and
limited liabliity limited partnerships among others).
Subsections 7, 18, 27, 31, 36, 38, 43, 51, 57 and 60 are routine technical
clarificatlons . . . some as the result of the Inclusion of the provisions

authorizing remote communications and electronic fllings and some as the

result of generaf updating.
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Section 24 (beginning on page 45) is a new sectlon representing a substantive
change authorizing for all purposes legal recognition of electronic racords
and slectronic signatures,

Sactivn 25 (beginning on page 46) contains a grammatical change in which the
term “the board of governors” Is shortened to “the board" (this grammatical change
will occur numerous times throughout the amendments to Chapter 10-32).
Section 26 (beginning on page 51) is a technical clariflcation which makes clear
that after @ merger the surviving organization must comply with all of the statutory
requirements regarding a limited liabllity company name (and is parailei to Its
counterparts in the other chapters amended by this bill).

Section 27 (on page 51) is a technical clarification that deletes language which
has been made obsolete by the new provisions allowing for electronic filing with the
Secretary of State.

Sections 28, 29, 30, 31, 32, 33 and 34 (beginning on page 52) involve the previously
described grammatical change (i.e. “board of directors” shortened to “board”).
Sections 35 and 36 (beginning on page 57) contain the previously described
grammatical change and substantive changes authorizing meetings of the
members of a limited llabillty company by remote communication (to the
extent authorized by the board and permitted by the articles, By-Laws or a
membaer control agreement).

Sections 37 and 38 (beginning on page 59) contain the previously described
grammatical change.

Section 39 (beginning on page 61) Is a substantive change providing that
member actlon taken without a meeting may be consented to by an

authenticated electronic communication.
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b : Section 40 (beginning on page 62) Is a substantlve change which expands the
previous provisions allowing participation in member mestings by electronic

communications to now Include participation by all forms of remote

communication to the extent that such participation Is authorized by the board
and provided for in the articles, By-Laws or a member control agreement.
Section 41 (beginning on page 65) is a substantive change allowing members

to cast votes by authenticated electronic communication and by telephonic

LRI SRE e U -

, transmission.

E . Sections 42, 43, 44 and 45 (baginning on page 66) contain the previously described
grammatical change.

Section 46 (beginning on page 72) contains the previously described grammatical
change and a technical clariflcation making clear that any contribution madeto a
limited liability company by ane of its members must be approved by the board prior
to the transfer of the contribution to the limited liability company.

| . Sections 47, 48, 49, 50, 51, 52 and 53 (beginning on page 75) contaln the

previously described grammatical change.
Sectlion 54 (beginning on page 77) is a substantive change which removes

certain limitations on the authority of the board to modify the By-Laws of the

limited liabllity company (assuming that the members have not reserved the
power to adopt, amend or repeal the By-Laws to themseives). This
modification brings this aspect of the North Dakota Limited Liability Company
Act In line with other modern limited liabllity company statutes and Is parallel
to the change made In Section 6 (beginning on page 15 of this Act).

Sections 55, 56, 67, 58, 59, 60, 61, 62 and 63 (beginning on page 78) contain the

previously described grammatical change.
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Section 64 (beginning on page 81) is a substantive change:
Which allows meetings of the board to be held by remote
communication; and,
Which makes clear that participation in a meeting by means of remote
communication constitutes personal presence.
Sactlons 65 and 66 (on page 83) contaln the previously described grammatical
change.
Section 67 (beginning on pape 83) Is a substantive change which allows the
directors to consent to board action by an authenticated electronic
communication.
Sections 68, 69, 70, 71, 72, 73, 74, 75, 76 and 77 (beginning on page 84) contain
the previously described graminatical change.
Section 78 (beginning on page 95) Is a technical clarification pertaining to the
merger of a subsidiary limited liabllity company into a parent limited liabllity
company.
Sections 79, 80 and 81 (beginning on page 98) contain the previously described
grammatical change.
Section 82 (on page 100) Is a technical clarification resulting from the renumbering
of the subsections in the definition section of this chapter, due to the inclusion of
new dsfinitions).
Section 83 (on page 100) Is a substantive change which allows a limited
liabllity company to establish a specific date for its termination on a date

which is within thirty (30) days of the filing of the articles of termination with

the Secretary of Stats,
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Sectlons 84 and 86 (beginning on page 100) contain the previously described
: grammatical change.
Section 86 (on page 102) Is a technical clarification making clear that service of
process on the Secretary of State (on behalf of a domestic foreign limited liabllity
company) shall be by registered mall or personal dellvery and not by electronic
communication.
Section 87 (beginning on page 102) is a technical clarification resulting from the
renumbering of the subsections in the definition section of this chapter ( due to the
inclusion of new definitions).
Section 88 (on page 103) is a new section representing a substantive change
diracting the Secretary of State to delete or obscure Soclal Security numbers
or tax identification numbers before ‘cyllscloslng a copy of a document to the
public,
Sectlions 89 through 116 (pages 103 through 132) pertain to the North Dakota Nonprofit f
Corporation Act(Chapter 10-33). Agaln, many of the changes in Chapter 10-33 are paralle!
to the changes made in the Business Corporation Act (Chapter 10-19.1) and the Limited

Liability Company Act (Chapter 10-32).
Section 89 (beginning on page 103) Is the definition section for the Nonprofit

Corporation Act{Chapter 10-33);
Subsections 4, 11, 12, 13, 14, 30 and 33 are new defined terms and
represent substantive changes which Introduce the Nonprofit
Corporatfon Act to the concepts of electronic filing with the Secretary
of State, authenticated communications to and from the corporation

and participation in corporate meetings by remote communication.
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“Authenticated electronic communication” (Subsection 4 on
A page 104) is electronic communicatlon deiivered to an officeror
agent of the corporation from which the corporation can
reasonably conclude that the communication was sent by the
purported sender.
“Electronic” (Subsection 11 on page 104) refers to technology
having electrical, digital, magnetic, wireless, optical,
electromagnetic or similar capabilities.
“Electronic communication” (Subsection 12 beginning on page
104) refers to any formm of communication not involving the
physical transmission of paper that creates a record that canbe
retained, retrieved and reviewed by the reciplent and which may
be directly reproduced to paper by the recipient through an
automated process.
“Electronic record” (Subsection 13 on page 105) refers to a
record which is transmitted, recelved or stored by electronic
means.
“Electronlc signature” (Subsection 14 on page 105) refers toan
electronic sound, symbol or process attached to an electronic
record which Is executed or adopted by the sender with the
intent to sign the record.
“Record” (Subsection 30 on page 108) refers to information
inscribed on a tangible medium or that is stored In an electronic

medium and Is retrievable in perceivable form.,
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“Remote communication” (Subsection 33 on page 109) refers to
communication by electronic means, conference telephone,
video conference, the Internet or other such means by which
Individuals not physically present in the same location may
communicate with each other on a substantially simultaneous
basis.
Subsections 15 (pertaining to fling with the Secretary of State), 26
(pertaining to notice) and 34 (pertaining to signatures) are technical
clarifications of previous definitions resuiting from the adoption of the
provisions authorizing electronic communication and electronic fillng.
Subsection 15 (on page 105) provides for electronic filing with the
Secretary of State if the method or medium is In a form that is
acceptable to the Secretary of State.
Subsection 26 (beginning on page 106) authorizes notice in
electronic form to nonprofit corporations by members and to
members by nonprofit corporations.
Subsection 34 (beginning on page 109) makes clear:
That for all purposes a signature may be facsimile affixed,
engravad, printed, stamped with indaelible ink, transmitted
electronically or in any manner reproduced on the document;
and,
That signatures and documents which are communicated to
the Secretary of State must be sent by a method or medium

of communication acceptable to the Secretary of State.
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Subssections 10, 17, 28 and 35 are routine technical clarifications . ..
some as the result of the Inclusion of the provisions authoizing remote
communlication and electronic flling and some as the result of general
updating.
Sectlon 90 (beginning on page 110) is a new section representing a
substantive change authorizing for all purposes the fegal recognition of
electronic records and electronic signatures.
Section 91 (beginning on page 111) Is a technical clarification which makes clear
that after a merger the surviving organization must comply with all statutory
requirements regarding a nonprofit corporate name (this provision Is parallel to
similar provisions in the Business Corporation Act and Liiaited Liabllity Company
Act).
Section 92 (beginning on page 113) Is a technical clarification that deletes
language which has been made obsolete by the new provisions allowing for
electronie filing with the Secretary of State.
Section 93 (beginning on page 114) contalns a grammatical change which will
appear repeatedly In the modifications to the Nonprofit Corporation Act which

deletes all reference to a nonprofit corporation “transacting business” and

substitutes “carrying on activitles™ (Section 93 contains the first such examples of

this grammatical change).
Sections 94, 95 and 96 (beginning on page 117) consist of the previously described
grammatical change.
Section 97 (beginning on page 118) Is a substantive change;
Which allows meetings of the board to be held by remote

communlcation; and,
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Which makes clear that participation in the meeting by means of

remote communlication constitutes personal presence.
Section 98 {on page 119) Is a substantive change which allows directors to
’ consent to board action by an authenticated electronic communication.
* ~ Sectlions 99 and 100 (on page 119) contaln the previously described grammatical
‘ change,
Sections 101 and 102 (beginning on page 120) are substantive changes
authorizing meetings of members by remote communication (to the extent
r authorized by the board and permitted by the articles or By-L.aws).
Section 103 {on page 121) is a substantive change providing that member
action taken without a meeting may ba consented to by an authenticated
electronic communication.
Section 104 {(on page 122) is a substantive change which expands the
previous provisions allowing participation in member meetings by electronic
communications to now include participation by all forms of remote
communlcation to the extent that such participation Is authorized by the board
and pemmitted by the articles and By-Laws.
Section 105 (on page 128) is a substantive change allowing members to cast
votes by authenticated electronic communication and by telephonic
transmission.
Sectlon 106 (on page 125) is a substantive change requested by the Attorney
General authorizing the award of reasonable attorney’s fees, investigation

fees, costs and expenses of any lnvestigation and action brought by the

Attorney General under this chapter.
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Sectlon 107 (beginning on page 125) contalns the previously described
grammatical change.
Sectlon 108 (on page 126) Is a technical clarification resulting from the
renumbering of the subsections in the definitions section of this chapter (due to the
Inclusion of additional definitions).
Section 109 (on page 126) is a substantive change which allows a nonprofit
corporation te establish a specific date for its dissolution on a date which is
within thirty (30) days of the flling of the articles of dissolution with the
Secretary of State,

‘ Sections 110, 111 and 112 (beginning on page 126) contain the previously
described grammatical change.
Section 113 (on page 130) is a technical clarification making clear that service of
process on the Secretary of State (on behalf of a domestic or foreign nonprofit
corporation) shall be by registered mall or personal delivery and not by electronic
communication.
Section 114 (beginning on page 130) contains the previously described
grammatical change.
Section 115 (beginning on page 131) contains a technical clarification resulting
from the renumbering of the subsectlons in the definitions section of this chapter
(due to the inclusion of addltional definitions).
Section116 (on page 132) is a new section representing a substantive change
directing the Secretary of State to delete or obscure Social Security numbers

or tax Identification numbers before disclosing a copy of the document to the

public,
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Sectlons 117 through 135 (pages 132 through 151) pertain to the North Dakota Limited

Partnership Act (Chapter 45-10.1).

Section 117 (beginning on page 132) is the definition section for the Limited

Partnership Act (Chapter 45-10.1):

Subsections 2, 8, 9 and 28 are new defined terms and represent

substantive changes which introduce the Limited Partnership Act to

the concepts of electronic filing with the Secretary of State and

authenticated communications to and from the limited partnership.

C

were filmed fn the regular course of busi

¢ANS1) for archival microfitim.

NOYICE:

1f the filmed tmage above fs less lepibl

“Authenticated electronic communication” (Subsection 2 on
page 132) is electronic communication dellvered to an officer or
agent of the iimited partnership from which the limited
partnership can reasonably conclude that the communication
was sent by the purported sender,

“Electronic”" (Subsection 8 on page 133) refers to technology
having an electrical, digital, magnetic, wireless, optical or
electromagnetic or similar capabilities.

“Electronic communlcation” (Subsection 9 on page 133) refers
to any form of communication not involving the physical
transmission of paper that creates a record that can be retaied,
retrleved and reviewed by the recipient and which may be
diractly reproduced to paper by the reciplent through an
automated process.

"“Electronic record” (Subsection 10 on page 133) refers to a

record which Is transmitted, received or stored by electronic

means.
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“Electronic slgnatufe" (Subsection 11 on page 133) refers toan
electronic sound, symbol or process attached to an eiectronic
racord which is executed or adopted by the sender with the
intent to sign the record.

“Record” (Subsection 28 on page 137) refers to information
Inscribed on a tangible medium or that Is stored in an electronic

medium and Is retrievable [n percelvable form.

Subsections 13 (pertaining to filings with the Secretary of State), 22,

(pertaining to notice) and 29 (pertaining to signatures) are technical

clarifications of previous definitions resulting from the adoption of the

provisions authorizing electronic filings.
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Subsection 13 (beginning on page 133) provides for electronic filing
with the Secretary of State If the method or medium is a form thatIs
acceptable to the Secretary of Slate.
Subsection 22 (beginning on page 134) authorizes notice Iin
electronic form to limited partnerships by partners and to partners by
limited partnerships.
Subsection 29 (on page 137) makes clear:
That for all purposes a signature may be facsimile affixed,
engraved, printed, stamped with indelible ink, transmitted
slectronically or in any manner reproduced on the document;
and,
That signatures and documents which are communicated to
the Secretary of State must be sent by a method or medium

of communication acceptable to the Secretary of State.
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Subsection 23 (on page 136) is a substantive change to the deflnition
of the term “organlization” to exclude nonprofit corporations from the
definition of that term (and is parallel to similar modifications In the
Business Corporation Act and Limited Llabllity Company Act.
Subsections 7, 15, 18 and 19 are routine technical clarifications . . . some
as the result of the Inclusion of the provisions authorizing electronic fllings
and some as the result of general updating.

Section 118 (beginning on page 137) Is a new section representing a

substantive change authorizing for all purposes the legal recognition of

electronic records and electicnic signatures.

Section 119 (on page 138) Is a technical clarification which makes clear that after

a merger the surviving organization must comply with all of the stalutory

requirements regarding a {imited partnership name (and Is parallel to the provisions

for the previously described entities).

Section 120 (beginning on page 138) Is a technical clarification that deletes

language which has been made obsoiete by the new provisions allowing for

electronic filing with the Secretary of State.

Section 121 (beginning on page 139)is a technical clarification which makes clear

that a limited liabliity limited partnership is among the entities which must register

separately with the Secretary of State If that entity is serving as the general pariner

in a limited partnership.

Sectlon 122 (on page 140} Is a technlcal clarification requested by the Secretary

of State making clear that a limited partnership which changes lts name and is the

general partner in a limited liability limited partnership or is the managing partner of

' ] g
| for microfiiming and
roduations of records detivered to Modern Information Systems '
m?e”'ﬁ'i’mﬂ"f?a’:nmﬁﬁ& tc%sr:c: tc;“\‘ a&a::::‘:?“ﬂ::p photographic process meelts fgfndta'::: :}:‘ :h:oc;nce:icia: ?:tmaéas:;mgfiws;;tﬁ: |
(ANS1) for archival miorofilm. NOVICE: 1f the filmed image above is less legible ' -

do being filmed, L
—— wﬁi&ﬁ% WWOLa (Om%
‘ Operator's Signature
' wd




P

e .

#

(ANB1Y for archival mferofiim.

a limited llability partnership must simuitaneously ¢hange Its name In each of these
registrations when flling its change of name,
Section 123 (beginning on page 140) are routine grammatical changes.
Sections 124 and 125 (beginning on page 141) are technical clarifications
requested by the Secretary of State pertaining to the registration of forelgn limited
partnerships with that office.
Sections 126 (beginning on page 142) is a substantive change only in thatitis
a newly enacted section which allows the Secretary of State to receive service
of process on behalf of domestic or foreign limited partnerships.
Thils section is parallel to similar sectlons in each of the other business
entity chapters,
This provision was never included In the original enactment of Chapter
45-10.1.
Sections 127, 128 and 129 (beginning on page 143) are three existing sectlans
which are being moved to the end of Chapter 45-10.1 (from thelr current location In
the middle chapter). In each of the other business entity chapters, the Secretary of
State provisions are located at the end of the chapter and should be more easily
found in their new location.
Sections 130, 131, 132 and 133 are new sections partaining to the operations
of the Secretary of State and are substantive changes only in that these
soectlons had not previously been included in Chapter 46-10.1. However, each
of them are parallel to similar provisions in each of the other business entity
chapters.
Section 134 and 135 (beginning on page 150) are new sections pertalning to

the audit of Ilmited partnerships receiving state subsldies for the production

.23~
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of alcohol for a combination with gasoiine and pertalning to foreign trade
zones,
Both sections are substantive changes only in that neither has
previously been included In Chapter 45-10.1,
However, both sections are parallel to their counterparts in each of the
other business entitles.
Sectlons 138 through 151 (pages 151 through 166) pertain to general partnerships
(Chapters 45-13 through 45-21),
Sectlon 136 (baginning on page 151) Is the definition sectlon for Chapters 45-13
through 46-21:
Subsections 2, 7, 8, 9, 10 and 24 are new deflned terms and represent
substantive changes which Introduce these chapters to the concepts
of electronic flling with the Secretary of State and authentlcated
electronic communication to and from the partnership.
“Authenticated electronic communication” (Subsection 2 on
page 152) Is slectronic communication delivered to a partneror
agent of the partnership from which the partnership can
reasonably conclude that the communication was sent by the
purported sender,
“Electronic” (Subsection 7 on page 152) refers to technology
having electrical, digital, magnetic, wireless, optical,
electromagnetic or similar capabilities.
“Electronic communlcation” (Subsection 8 on page 152) refers
to any form of communication not having the physical

transmission of paper that creates a record that can be retained,

e _24.

“_vqi

were filmed in the regular course of businesa, The photographic process meets atandards of the American Natfonal Standardy Institute
(ANST) for archfval microffim. MNOTICE: 1f the filmed image above 18 less legible than this Notice, ft is due to the quality of the

document befng ffimed,
wmm \6‘ 3 lQ 2
: Operator’s Slgnature Date

The. miorographic images on this flm are accurate reproductions of records delivered to Modern Information Systeme for microfiiming and |
Mmﬁ

el




—y

retrleved and reviewed by the recipient and which may be
directly reproduced to paper by the recipient through an
automated process.

“Electronic record” (Subsection 9 on page 152) refers to a
record which Is transmitted, recelved or stored by electronic
means.

“Electronic signature” (Subsection 10 on page 153) refers to an
electronic sound, symbol or process attached to an electronic
record which is executed or adopted by the sender with the
intent to sign the record.

“Record” (Subsection 24 on page 156) refers to information
inscribed on a tangible medium or that Is stored in an electronic
medium and is retrievable in perceivable form,

Subsections 11 (pertaining to filings with the Secretary of State), 16

(pertaining to notice) and 25 (pertaining to signatures) are technical

clarifications of pravious definitions resulting from the adoption of the

) . provisions authorizing remote communication and electronic filings.

‘ Subsection 11 {on page 153) provides for electronic filing with the
Sacretary of State If the method or medium Is a form acceptable to
the Secretary of State.

Subsection 16 (beginning on page 156) authorizes notice In
electronic form to partnerships by partners and to partners by
partnerships.

Subsection 25 (beginning on page 156) makes clear:
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That for all purposes a signature may be facsimile afflxed,
engraved, printed, stamped with indelible Ink, transmitted
glactronically or in any manner reproduced on the document;
and,
' - That signatures and documents which are communicated to
| the Secretary of State must be sent by a method or medium
' of communication acceptable to the Secretary of State.
Subsection 17 (on page 155) is a substantive change to the deflnition
of the term “organization” to exclude nonprofit corporations from the
definition of that term {and Is paralilel to its countarparts in the previous
chapters).
Subsections 1, 6, 13, 156, 22 and 27 are routine technlcal clarifications. . .
some as the result of the Inclusion of the provisions authorizing remote
communications and electronic filings and some as the resuit of general
updating.
Section 137 (on page 157) Is a substantive change authorizing for all purposes
the legal recognition of electronic records and eiectronic signatures.
Section 138 (beginning on page 157) Is a technical clarification which makes clear
that after a merger the surviving organization must comply with all of the statutory
requirements regarding a partnership name (and Is parallel to similar provislons
which have been previously discussed).
Sectlon .1 39 (beginning on page 158) is a technical clarification that deletes

language which has been made obsolete by the new provisions allowing for

electronic filing with the Secretary of State.

[
vy

The. micrographic tmages on this fiim are aceurate r
eproductions of records delivered to Modern 1
?:;gt;f :::dalghst&:lr:sgl:; ie‘ourae of business. The photographic process meets standards of";hanmm?a?:::itml f:{am::c?ﬂrlr? ’?ft”t‘d 5
rofiim, NOTICE: 1f the f!lmed Image above Is leas legible than this Notice, 1t is due to the qua:ityeof gh:

document befng f1{imed. Q_
[ TSRO i) wlslos

'ﬂ%‘ﬁ



———

!

(ANS1) for archival microfiim.

the. morographio images on this film are accurate

were filmed tn the regular course of business. The photographic process meets standards of the
v 1f the fﬂ::d {mage above is less legible than this Notice, it {s due to the quality of the

document being filmed.
MQ&AS&% wlalo=
: Cperator/s Signature Date

NOYICE:

Sectlon 140 (beginning on page 159) contains a grammatical change by which the
term “chief executive office” is converted to “principal executlive office” so as to be
parallel to the terminclogy for corporations and limited llabllity companies. This
grammatical change wlll appear several times in the amendments to Chapters 45-
13 through 45-21,

Section 141 (on page 160) contains the previously described grammatical change.
Section 142 (on page 160) contains the previously described grammatical change
and a tachnical clarification making clear that partnership “fllings” are with the
Secretary of State and must Include the required fees.

Sectlons 143 and 144 (beginning on page 160) contaln the previously described
grammatical change.

Section 145 (on page 161) contains the previously described technical clarification
with regard to fllings with the Secretary of State.

Section 146 (beginning on page 161) is a new section which represents a
substantive change to permit pértners to take partnership action without a
meseting and is paraliel to its counterparts In the Business Corporation Act,
Limited Liability Company Act and Nonprofit Corporation Act.

Sectlon 147 (beginning on page 162) Is a new section which provides for
remote communication at partner meetings and [} parallel to its counterparts
in the Business Corporation Act, Limited Liability Company Actand Nonprofit
Corporation Act.

Section 148 (on page 164) contains the previously described technical clarification

with regard to filings with the Secretary of State.
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Sections 149, 160 and 151 contain routine technical clarifications and
grammatical changes regarding the plan of merger for partnerships which are

merging with other entitles.

| ‘ Sectlons 152 through 158 (pages 166 through 176) pertain to the North Dakota Limited

Liablifity Partnership Act (Chapter 45-22).
Section 152 (beginning on page 166) Is the definition section for the Limited Liabllity

[ Partnership (LLP) Act (Chapter 45-22):
Subsections 2, 5, 6, 7, 8 and 20 are new defined terms and represent
substantive changes which introduce the llablility limited parthership
(LLP Act) to the concepts of electronic flling with the Secretary of State
and authenticated electronic communications to and from the
partnership.
“Authenticated electronic communication” (Subsection 2 on
page 166) is electronic communication dellvered to a partner or
agent of the partnership from which the partnership can
reasonably conclude that the communication was sent by the
purported sender.
“Electronic” (Subsection 5 on page 187) refers to technology
having the electrical, digital, magnetlc,‘ wireless, optical,
electromagnetic or similar capatilities.
“Electronic communication” (Subsection 6 on page 167) refers
to any form of communications not involving the physical
transmission of papers that creates a record that can be

retained, retrieved and reviewed by the reclplent and which may
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be directly reproduced to paper by the reciplent through an
automated process.
“Eilectronic record” (Subsection 7 on page 167) refers to an
electronic sound, symbol or process attached to an electronic
record which Is executed or adopted by the sender with the
Intent to sign the record.
“Record” {Subsection 20 on page 170) refers to information
inscribed on a tangible medium or that is stored in an electronic
medium and [s retrlevable in perceivable form.
Subsections 9 (pertaining to fllings with the Secretary of State), 15
(pertaining. to notice) and 24 (pertaining to signatures) are technical
clarifications of previous definitions resulting from the adoption of the

provisions authorizing electronic communication and electronic filing.

Subsection 9 (beginning on page 167) provides for electronic filing
with the Secretary of State if the method or medium is a form that is
acceptable to the Secretary of State.
Subsection 15 (beginning on page 168) authorizes notice in
alectronic form to limited liabllity partnerships by partner§ and to
partners by limited llabllity partnerships.
Subsection 24 (on page 171) makes clear:
That for all purposes a signature may be facsimile affixed,
engraved, printed, stamped with indelible ink, transmitted

electronically orin any manner reproduced on the document;

and,
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~ That slgnatures and documents which are communicated to
L | the Secretary of State must be sent by a method or medium
of communication acceptable to the Secretary of State,
Subsection 18 (on page 170) Is a substantive chango to the definition
of the term "organization” to exclude nonprofit corporations from the
definition of that term (and Is parallel to its counterparts in the
previously discussed chapters).
Subsections 4, 11 and 14 are routine technical clariiications . . . some as
the result of the inclusion of the provisions authorizing electronic
communication and electronic filing «id some as the result of general
updating.
Section 163 (beginning on page 171) is a substantive change authorizing for
all purposes the legal recognition of electronic records and electronic
signatures.
Section 154 (beginning on page 172)Is a technlcal clarification which mékes clear
that the limited liabllity partnership registration with the Secretary of State must be
signed by a managing partner.
Section 155 (beginning on page 173) Is a technical clarification which makes clear
that after a merger the surviving organization must comply with all of the statutory
requirements regarding a limited fiabllity partnership name (and is parallel to its
counterparts In the previously discussed chapters).
Section 156 (beglinning on page 173) Is a technical clarification that deletes

language which has been made obsolete by the new provisions allowing for

electronic filing with the Secretary of State.
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Section 167 (beginning on page 174)Is a technlical clarification making clear that
service of process on the Secretary of State (on behalf of a domestic or foreign
limited llabllity partnership) shall be by reglstered mall or personal delivery and not
by electronic communication.
Section 158 (on page 175) Is a technical clarification resuiting from the
renumbering of the subsections In the definitions section of this chapter (due to the
inclusion of new definitions).
Sectlons 159 through 162 (pages 175 through 182) pertain to the Limited Liabllity Limited
Partnership Act (Chapter 45-23).
Section 159 (beginning on page 175) is the defiritions section for the Limited
Liabllity Limiied Partnership Act (Chap‘ar 45-23):
Subsections 2, 5, 6, 7, 8, 19 and 21 are new defined terms and
represent substantive changes which introduce the Limited Liabllity
Limited Partnership (LLLP) Act to the concepts of electronic filing with
the Secretary of State, authenticated electronic communications to and
from the partnership and the participation In partnership meetings by
remote communication,
“Authenticated electronic communications” (Subsection 2 on
page 176) are electronic communications delivered to a partner
or agent of the partnership from which the partnership can
reasonably conclude that the cornmunication was cant by the
purported sender.
“Electronic” (Subsection 5 on page 176) refers to technology
having slectrical, digital, magnetic, wireless, optical,

electromagnetic or simllar capabilities.
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“Electronic communicatlon” (Subsection 6 on page 176) refers
to any form of communication not having the physicai
transmission of paper that creates a record that can be retained,
retrieved and reviewed by the reciplent and which may be
directly reproduced to paper by the reciplent through an
automated process.
“Electronic record” (Subsection 7 on page 176) refers to a
record which Is transmitted, raceived or stored by electronic
means.
“Electronic signatures” (Subsection 8 on page 176) refers to an
electronic sound, symbol or process attached to an electronic
record which Is executed or adopted by the sender with the
Intent to sign the record.
“Record’ (Subsection 19 on page 180) refers to information
Inscribed on a tangible medium or that is stored in an electronic
medium and is retrievable in perceivable form.
Remote communication” (Subsection 21 on page 180) refers to
communication by electronic means, conference telephone,
video conference, the internet or other such means by which
Individuals not physically present in the same location may
comimunicate with each other on a substantially simuitaneous
basis. |
Subsections 8 (pertaining to filings with the Secretary of State), 16
(pertalning to notice), 22 (pertaining to signatures) are technical

clarifications of previous deflnitions resulting from the adoption of the
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provislons authorizing remote communicatlons, electronic communication

f a} and electronic filing.

Subsection 9 (on page 177) provides for electronic filing with the
Secretary of State If the method or medium is a form that is
acceptable to the Secretary of State,
Subsection 16 (beginning on page 178) authorizes notice In
electronic form to limited liability limited partnerships by partners and
to partners by limited liabllity limited partnerships.
Subsection 22 (on page 180) makes clear:
That for all purposes a signature may be facsimile affixed,
engraved, printed, stamped with indellble ink, transmitted
electronically or in any manner reproduced on the document; 1

and,

the Secretary of State must be sent by a method or medium
of communication acceptabie to the Secretary of State.
Subsection 17 (on page 179) Is a substantive change to the definition
of the term “organization” to exclude nonprofit corporaticrs from the
definition of that term (and is paraliel to its counterp: ts in the
previously discussed chapters).
Subsections 4 and 12 are routine technical clarifications as the result of
general updating.
Section 160 {on page 181) Is a substantive change authorizing for all purposes

the legal recognition of electronic records and electronic signatures.
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Section 161 (on page 181)is a technical clarification which makes clear that after
' a merger the survlving organization must comply with all statutory requirements
regarding a limited liabliity limited partnership name (and Is paralle! to its
counterparts In the previously discussed chapters).
Section 162 (beginning on page 181) Is a new section representing a
substantive change directing the Secretary of State to delete or obscure
Social Security numbers or tax Identification numbers hefore disclosing a
copy of the doctiment to the public.
Section 163 repeals three sections of Chapter 45-10.1 (these sections were restated
in a different afea of that chapter).
As you can see the leglslation embodied in this Bill serves to introduce and refine the concepts of
electronic communication, remote communication and electronic filing and to further integrate and refine
other key elements of our existing business and nonprofit entity statutes with each other. Thank you forthe

! opportunity to address your committee. If you have any questions, | would be happy to answer them.
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BUSINESS DIVISION (701) 328-4284
CENTRAL INDEXING DIVISION (701) 428-3882
ELEOTIONS DIVISION (701) 328-4148
LICENSING DIVISION (701) 328-3685

ALVINA, JAEGER
SEORETARY OF STATE
STATE OF NORTH DAKOTA
600 E BOULEVARD AVE DEPT 108

BISMARCK ND 58506-0800
GENERAL INFORMATION (701) 828-2000
) /‘\ E-MAIL sos Oslate.nd,us TOLL FREE 1-800-352-0867
HOME PAGE http/www.state nd,us/sec SEC R ETAHY OF STATE FAX (701) 028-2882

March 10, 2003

TO: Senator Traynor, Chairman, and Members of the Senate Judiclary Committee
FR: Clara Jenkins, Director, Business Division, on behalf of Al Jaeger, Secretary of State
RE: HB 1362 - Amendments

Since its passage by the House, thé Secretary of State's office has becorne aware of required
additional amendments to the bill, which are attached.

¢ In sections 20, 86, 113, 126, and 157, the amendments change the document
requirements for service of process on the Secretary of State. Currently, one original

’*\ document and two coplies must be provided to the Secretary of State. The amendment
- would allow three coples of the document rather than an original and two copiss to be
- provided. These amendments will make the service of process provislons of this bil

consistent with a similar amendment to SB 2072, which was approved this past Friday
by the House Government and Veterans Affairs Committee.

+ In sections 22, 88, 116, 132, and 162, the amendments change references from
‘exempt records” to “confidential records” as It relates to soclal security and federal
identification nhumbers. These amendments will make the text In these sections more
consistent with the provisions In HB 1092, The Attorney General Introduced HB 1082
and it relates to the confidentiallty of soclal security numbers.

e Create a new section 119 to the blil creating section 45-10.1-01.2 to clearly indicate that
the provisions of chapters 45-12 through 45-21 apply to limited partnerships.

There is also attached a summary sheet as to the numbers of business entities that have been
created as the result of the various business bllls that the Legislative Assembly has adopted
beginning with the 1993 session.
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PHONE (701) 8262600
FAX (701)328-2862

E-MAIL scs@stata.nd.us

ALVIN A, JAEQGER
SECRETARY OF 8TATE

HOME PAGE www.state.nd.us/seo

™ SECRETARY OF STATE

STATE OF NORTH DAKOTA
800 EAST BOULEVARD AVENUE DEPT 108
BISMARCK ND £8505-0500

March 10, 2003

baen created as the result of the
tion as to the numbers of business entities that have
s;?I%lesoﬁLIsT:g:;abﬂls that the Leglslative Assembly has adopted beginning with the 1993 session.

June 30,1805 Feb 24, 2003

| + 1%
ND for-profit corporations 10,;23 11.!_-)/32 P o/:
ND Professional corporations
‘ + B52%
5 Farelgn for-profit corporations 7,307 11,091 A
; - + 727%
D Limited Liablity Companles (all) 4?; ?ggg g
Lo Limlted Liabllity partnerships (all) ,
' + B85%
Limited Partnerships (all) 863 1.232 e ‘V:
Uimited Liabliity Limited Partnerships
+ 13%
| Partnership Fictitious Names 1,362 1,538 o
| 1 22 l + u/D
| ND non-profit corporations * g ?.384 '

Forsign non-profit corporations *
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1362
m Page 1, line 2, after 45-10.1-01.1, insert immediately thereafter “45-10,1-01,2"
Page 33, line 9, remove “An original and two” and insert immediately thereafter “Three”
Page 34, line 11, remove “Exempt” and insert immediately thereafter “Confidential”
Page 34, line 13, remove “an exempt” and insert immediately thereafter “a conﬁdggtig ”
Page 34, line 13, remove “subsection § of”’
Page 34, line 14, remove “take reasonable precautions to”

Page 34, line 15, remove “the secretary of state determines to”

Page 34, line 16, remove “be a ¢losed record”
Page 102, line 23, remove “An original and two” and insert immediately thereafter “Three”
Page 103, line 13, remove “Exempt"” and insert immediately thereafter “Confidential”
Page 103, line 15, remove “an exempt” and insert immediately thereafter “‘a confidential
Page 103, line 15, remove “subsection 5 of”’

v'/w Page 103, line 16, remove “take reasonable precautions to”

‘ Page 103, line 17, remove “the secretary of state determines to”

Page 103, line 18, remove “be a closed record”

Page 130, line 16, remove “An original and two” and insert immediately thereafter “Three”
Page 132, line §, remove “Exempt” and insert immediately thereafter “Confidential”

Page 132, line 7, remove “an exempt” and insert immediately thereafter “a confidential
Page 132, line 7, remove “subsection 5 of”

Page 132, line 8, remove “take reasonable precautions to”

Page 132, line 9, remove “the gecretary of state determines to”

Page 132, line 10, remove “be a closed record”

Page 138, after line 10, insert:

Section 119. Section 45-10.1-01.2 of the North Dakota Century Code is created and

enacted as follows:
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45-10.1-01.2, Applicability of chapters 45-12 through 45-21.
1. In any case not proyided for in this chapter, chapters 45-12 through 45-21 govern,

2. If applying chapters 45-12 through 45-21 to a limited partnership, all references in
chapters 45-12 through 45-21 “partnership” refer to “limited partnership”.
3. If any provision of this chapter conflicts with chapters 45-12 through 45-21, tha

provision of this chapter takes precedence.
Page 142, line 31, remove “An original and two™ and insert immediately thereafter “Three”

Page 150, line 6, remove “Exempt” and insert immediately thereafter “Confidential”
Page 150, line 8, remove “an exempt” and insert immediately thereafter “a confidential
Page 150, line 8, remove “subsection 5 of”

Page 150, line 9, remove “take reasonable precautions 0"

Page 150, line 10, remove “the secretary of state determines to>”

Page 150, line 11, remove “be a closed record”

Page 175, line 8, remove “An original and two” and insert immediately thereafter “Three”

Page 182, line 1, remove “Exempt” and insert immediately thereafter “Confidential”
Page 182, line 3, remove “an exempt” and insert immediately thereafter “a confidential

Page 182, line 3, remove “subsection 5 of”

Page 182, line 4, remove “take reasonable precautions to”
Page 182, line 5, remove “the secretary of state determines to”

Page 182, line 6, remove “be a closed record”

Renumber accordinly
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