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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1388
House Judiciary Committee
O Conference Committee

Hearing Date 2-10-03

Tape Number Side A Side B Meter #
1 XX 15.5-end

2 XX 0-5

Committee Clerk Signature M%fm

Minutes: 13 members present.

'f") Chairman DeKrey: We will open the hearing on HB 1388,

Rep. Warner: Introduced the bill (see attached testimony), support.

Chairman DeKrey: Thank you. Any questions,

Rep. Eckre: On pg. 5, talks about a toll free number - how would those companies know about
North Dakota laws,

Rep. Warner: They have trade associations that they belong to, that gets the word. This
legislation is being adopted by a majority of states.

Rep. Eckre: Say if a new company started up in New Mexico, they would be aware of these
types of laws, a majority.

Rep. Warner: Yes.
Rep. Kiemin: You’ve got some language in here relating to federal law and an expiration date,

! ) what is the status of the federa! legislation.
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House Judiciary Committee
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A Hearing Date 2-10-03
Rep. Warner: I'm afraid I don’t know. Senator Krauter is following my testimony and he has

more information on that,

Chairman DeKrey: Thank you. Further testimony in support.

Sen. Krauter: (see attach testimony and amendments) Support. In regard to the question asked
by Rep. Klemin, in 1999, legislation was proposed in the US House of Reps. and nothing was
acted on. No legislation has been proposed yet this year.

Rep. Grande: How do you know if individual or business is spamming you.

Sen, Krauter: That is our biggest challenge. It is possible that an ISP can track it; especially the
get rich quick schemes, all of these need to put an ADV and toll free # for the person to opt-out.
Rep. Grande; Need to address the problem - will it give educational component with this bill.

*»"“\ Sen. Krauter: No.

/
-

Rep. Eckre: If most of the companies are overseas, how is it working in other states to shut

them down.

Sen. Krauter: There have been lawsuits filed in other states.

Rep. Klemin: This isn’t going to stop spam, but stop misieading subject lines?

Sen, Krauter: Yes, can't stop spam, if it comes, you have to respond back by opting out by
e-mail or with the toll free number.

Rep. Klemin; Ihave been told not to opt-out because it confirms your address for the spammer
and lets them continue spamming you.

Sen. Krauter: We are trying to get a consistent pattern with the ADV, to let the person know it
is an advertisement.

\, Rep. Klemin: What does ADV stand for.

Cey L \
. [PV PP IV P

FRSTIN S e - s patnbn

n Info tion—‘smtem for mi';roiilml and N
The. miorographic images on this film are accurate reproductions of records del{vered to Modern lnmn:‘e‘can N::ional Stondords Institute - g

l ourse of business. The photographic process meets utandards of the
::agl;’m:da:‘gh?\‘/:lrmir:;i‘im.mNO?rICE: 1f the fi’lg‘d image above te léss legible than this Notice, ft is due to the quatity of the

document being filmed. 5
MLAMM—— \6\ o) LQ 2
- Operator’s Signature Date




L DR e

e e

i
i

‘_

Page 3
House Judiciary Committee
Bill/Resolution Number HB 1388

A Hearing Date 2-10-03

Sen. Krauter: Advertisement.

Rep. Klemyin: Some messages say ADULT OR ADLT? This bill is using ADULT, is it going to
make a difference, be in violation?

Sen, Krauter: When we put the bill together, we went with what a majority of the states use,
and they use ADULT,

Rep. Klemin: An injured person can recover damages caused by a violation, are we talking
about a ND company spamming a ND person, or are we talking about a company located
anywhere in the world.

Sen. Krauter: North Dakota e-mails received in North Dakota is what bill covers.

Rep. Klemin: If I'm injured, can I sue someone in Germany in North Dakota state district court,

%, oronlyif someone in Bismarck is spamming me.

QAMM’J
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Sen, Krauter: You are limited to within the state of North Dakota.

Rep. Klemin; Most e-mail spam I get is from out-of-state.

Sen. Krauter: I’m going to have to doublecheck that for you.

Rep. Galvin; In the first paragraph of your testimony, you talk about federal law, and how the
states have taken the lead, by enacting this legislation, will the federal government eventually
enact law,

Sen. Krauter: In 2002, there were two pieces of legislation introduced at the federal level, and
there hasn’t been any legislation introduced yet, but will probably be.

Rep. Boehning: When you open up the e-mails, and it doesn’t have the ADV in the subject line,

so you are looking at something and pretty soon you have 40 or 50 other web sites come up and

"\ make it hard to close out of the program,
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Bill/Resolution Number HB 1388
»~,  Hearing Date 2-10-03

Sen, Krauter: E-mails don’t open up web sites. You have to click on something in the e-mail
message to activate the web sites to come up.
Rep. Klemin: So the idea here would be to use the internet e-mail software to automatically
delete messages with ADV,
Sen. Krauter: Yes.
Rep. Delmore: Do other states have penalties for these laws,
Sen, Krauter; There is a penalty in these states.
Chairman DeKrey: Thank you.
Rep. Nancy Johnson: Support. We want to require them to label ADV. We had ITD take a
look at this legislation and they supported it.

‘f) Chairman DeKrey: Thank you,

- Wayne Stenehjem, Attorney General; We would have to look at certain first amendment

issues. We haven’t looked into this bill in detail yet.

Rep. Eckre: Do you like this bill.

Mr, Stenehjem: I haven’t gone through it, section by section, so I can’t answer that question, I
just want to offer assistance to comb through and look at what might work.

Rep. Eckre: What do you do when the upset parent comes to you and brings the e-mails; what

can your office do.

Mr, Stenehjem: We have a criminal section, a trained individual from DCI who looks through
computer hard drives, for example, we concentrate on child pornographers. We work with the

US state’s attorney and FBI and in those cases, where it is child pornography, we have a pretty
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~~  Hearing Date 2-10-03

good chance of getting them prosecuted. But it would be helpful to have some kind of tool. We
need to start somewhere and a bill like this could help.
Rep. Klemin: Who would I sue, I got the impression that the commercial spam would have to
originate here in North Dakota for me to bring an action, vs. the spam coming from New York,
would you use NY law.
Mr. Stenehjem: No, I don’t know, Icame here to listen to the testimony, and offer help if
needed. I can’t really testify about the specifics of the statute you have in front of you, Other
statutes, when an ISP is used to deliver other people’s spam to a ND resident, we can utilize the
long arm statute and get jurisdiction over the people who usually are out-of-state in a North
Dakota court.
Rep. Klemin: Do you have any recommendation as to whether we should put some type of

- long-arm statute-type provision in the bill. Because right now, the long arm statute isn’t even a
statute, it is part of the rules of civil procedure.
Mr. Stenehjem: Which means it properly would have to be a rule of procedure. I will be happy
to go through the specifics and work with anybody on the committee to craft a statute.
Chairman DeKrey: Thank you.
Rep. Kretschmar: Under this bill - is it possible to tack this on under a commerce laws?
Mr. Stenehjem; I don’t know about the specifics of this bill, but that is one issue you need to be
very careful about when enacting a statute, to make sure you don’t have a commerce clause
problem. There was a case in Washington,

Rep. Kretschmay: Was that case in state or federal court.
\ Mr. Stenehjem; State court.
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BILL/RESOLUTION NO. HB 1388
House Judiciary Committee
Q Conference Committee
Hearing Date 2-11-03
Tape Number Side A Side B Meter #
3 XX 43,7-49.5
Committee Clerk Signature M{%
Minutes: 13 members present.
N Chairman DeKrey: What are the committee’s wishes in regard to HB 1388.
J
Rep. Kingsbury; I move the Krauter amendments, .0201.
Rep. Maragos: Seconded.
Veice vote: Carried.
Rep. Delmore: I move a Do Pass as amended.
Rep. Maragos: Seconded.
11 YES 2NO 0 ABSENT DO PASS AS AMENDED CARRIER: Rep. Maragos
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Title.0300 Senator Krauter 9
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' .
HOUSE AMENDMENTS TO HOUSE BILL NO. 13gg JUD 2-12-03
Page 1, line 1, remove "51-26 and" and after "51-27" insert "and 51-28"
Page 1, line 5, replace "51-26" with "51-27"
Page 1, line 7, replace "51-26-01" with "51-27-01"
Page 1, line 24, replace "51-26-02" with "51-27-02"
HOUE AMENMDENTS TO HB 1388 Jup 2-12-03
Page 3, line 13, replace "51-26-03" with "51-27-03"
Page 3, line 15, replace "51-26-04" with "51-27-04"
Page 3, line 18, replace "51-26-05" with "51-27-05"
‘Page 3, line 26, replace "51-26-06" with "51-27-06"
HOUE AMENDMENTS TO HB 1388 JUD 2-12-03
Page 4, line 1, replace "51-27" with "51-28"
SN Page 4, line 3, replace "51-27-01" with "51-28-01"
! .
Page 4, line 22, replace "51-27-02" with "51-28-02"
Page 4, line 27, replace "§1-27-03" with "51-28-03"
HOUSE AMENDMENTS TO BB 1388 JUD 2-12-03
Page 5, line 11, replace "51-27-04" with "51-28-04"
Page 5, line 30, replace "51-27-05" with "51-28-05" and after the second boldtaced period
insert "This chapter does not prevent or limit an internet service provider from adopting
a policy regarding commercial or other electronic mall, including a policy of declining to
transmilt certain types of slectronic mail messages, or from enforcing a policy through
technical means, through contract, or by pursuing a remedy available under any other
law."
HOUSE AMENDMENTS TO HB 1388 JUD 2-12-03
Page 6, line 4, replace "51-27-06" with "51-28-06"
Page 6, line 12, replace "51-27-07" with "51-28-07"
Page 6, line 17, raplace "51-27-02" with "51-28-02"
Page 6, line 20, replace "51-27-03" with "561-28-03" and replace "51-27-04" with "51-28-04"
W, Page 6, line 25, replace "51-27-02" with "51-28-02"
Page 6, line 28, replace "51-27-03" with "51-28-03" and replace "51-27-04" with "51-28-04"
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HOUSE AMENDMENTS To HB 1388 ¢;l°Z§11“
/ Page 7, line 9, replace "51-27-08" with "51-28-08"
N Page 7, line 18, replace "51-26" with "51-27"
Page 7, line 17, replace "51-27" with "51-28"

Renumber accordingly
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Rep. Klemin
Rep. Kretschmar
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REPOF:i! OF STANDING COMMITTEE (410) Module No: HR-28-2513

February 13, 2003 7:51 a.m. Carrier: Maragos
Insert LC: 30267.0201 Title: .0300

REPORT OF STANDING COMMITT 22
HB 1388: Judiclary Committee (Rep. DeKrey, Chairman) recommends AMENDMENTS AS
FOLLOWS and when so amended, recommends DG PASS (11 YEAS, 2 NAYS,
O?B%ENT AND NOT VOTING). HB 1388 was placed on the Sixth order on the
calendar.

Page 1, line 1, remove "61-26 and" and after "51-27" insert "and 51-28"

Page 1, line 5, replace "51-26" with "51-27"

Page 1, line 7, replace "51-26-01" with "61-27-01"

Page 1, line 24, replace "51-26-02" with "51-27-02"

Page 3, line 13, replace "51-268-03" with "51-27-03"

Page 3, line 15, replace "51-26-04" with "51-27-04"

Page 3, iine 18, replace "51-26-05" with "51-27-05"

Page 3, line 26, replace "51-26-06" with "51-27-06"

Page 4, line 1, replace "51-27" with "51-28"

Page 4, line 3, replace "61-27-01" with "51-28-01"

Page 4, line 22, replace "51-27-02" with "51-28-02"

Page 4, line 27, replace "51-27-03" with "51-28-03"

Page 5, line 11, replace "61-27-04" with "51-28-04"

Page 5, line 30, replace "61-27-05" with "51-28-05" and after the second boldfaced perlod
insert "This chapter does not prevent or limit an internet service provider from adopting
a policy regarding commercial or other slectronic mall, including a policy of declining to
transmit certain types of electronic mail messages, or from enforcing a policy through

|tec:hnlczanl means, through contract. or by pursuing a remedy avallable under any other
aw."

Page 6, line 4, replace "61-27-06" with "51-28-08"

Page 6, line 12, replace "51-27-07" with "51-28-07"

Page 6, line 17, replace "61-27-02" with "51-28-02"

Page 6, line 20, replace "51-27-03" with "51-28-03" and replace "61-27-04" with "51-28-04"
Page 6, line 25, replace "51-27-02" with "51-28-02"

Pagse 6, line 28, replace "51-27-03" with "51-28-03" and replace "61-27-04" with "51-28-04"
Page 7, line 9, replace "51-27-08" with "51-28-08"

Page 7, line 15, replace "51-26" with "51-27"

Page 7, line 17, replace "61-27" with "51-28"
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1388
Senate Judiciary Committee
[ Conference Committee

Hearing Date 03/11/03

Tape Number Side A Side B Meter #
1 X 0.0 - 41

Committee Clerk Signature Y0 O/ W‘/
/

Minutes: Senator John T. Traynor, Chairman, called the meeting to order. Roll call was taken

“"™=  and not all committee members present, Sen, Traynor requested meeting starts with testimony on
the bill:
Testimony in Support of HB 1388
Rep John Warner - Representative of District 4 (meter .4) Introduced Bill and Read Testimony -
Attachment #1. Discussed proposed Amendments,
Senator Carolyn Nelson discussed how AOL used a filter to delete “spam™ messages and it
maxed out at over 1 Mil,
Rep. Nancy Johnson - District 37 In support of Bill Read Testimony - Did not submitted. (meter
4) Discussed frequency of “spam” How in a magazine or TV we can ignore them If not labeled as
so we are forced to open. Discussed pornographic ads freely received via the Internet. Discussed

spam messages at own business and time wasted with them.,
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Sen. Aaron Krauter - Dist 31 Read “Legisbrief” (Attachment 3a) and handed out (Attachment 3b)
what each state is doing. Six months ago my children convinced me to open up a “hot- mail”
account- we checked into it and I set my daughter, seventh grader and son, a fifth grader, Within
12 hours they were “spammed” with pornographic material! I was floored. It is hard enough to
mold kids with good thoughts but to sit and try to explain some of these things to them, Not just
the pornographic material but why anyone would e-mail it to them, really creates some
challenges for them to understand. We have sat down since then and done all of the blocks and
they still come through,

Wayne Stenehjem - ND Attorney General (meter 11.6) Thank you for the opportunity to visit

with you. This is a not only a Nation Wide problera but a ND problem also, Ihave worked with

- the sponsors of the bill to try and work out a partial solution for the “spam” problem. This is

mere then an annoyance but people have be scammed out of their resources from some of these
misleading, deceptive and sometimes illegal messages. The most prominent is the Nigerian
Internet Scam - Attachment #2, Discussed. (meter 12). Discussed A.O.L. viewpoints. One
provision of act that causes *“‘heartburn” is the portion that deals with Internet privacy. I propuse
that they delete that provision from the bill and instead deal with a statute that talks only about
spam. I suggested they use as a model is the statute from the state of Washington, the reason
being is that one has been litigated. It was determined by the lower court to be a violation of
commerce clause and the case was appealed to the Supreme Court of Washington who held and
said not this is not a violation of the commerce clause but a consumer protection issue.

Discussed law. (meter 13.5) Discussed a case of an Oregon man who was brought to court by the

\ state of Washington for e-mail's to Oregon. The case upheld.
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Page 3
Senate Judiciary Committee
Bill/Resolution Number HB 1388

»~,  Hearing Date 03/11/03

While no Bill we will enact will completely solve this probiem, perhaps the largest part of the
problem will be solved by Federal Congress may eventually do. Discussion (meter 14.9)
Amendments. My department can only afford to take one or two cases on, I am reluctant to
talk about it because we do not have the staff or money to do more then this.
Perrell Grossman - Director of Attorney Generals Consumer Protection Division and at the
request of the A.G. we have submitted the following Amendments (meter 16.2) Discussed his
Hog House Amendment - Attachment #4
Sen. Traynor discussed the Washington State Statute and the Suprerae Courts upholding it and
the US Supreme Court denied hearing of'it,
Sen, Dever asked if all sponsors have read attachments. Yes and they are O.K.
»=,  The Attorney General discussed how responding to a “delete” this me off of this mailing list
confirms you as a live target.
Sen. Warner stated that we can not ask a serving company to go through our e-mail's no more
than we would like them to screen our calls on the phone,
Emily Hackett - Internet Alliance Read Testimony (meter 24) Attachment #5 Discussed the
difference between Header Inforination the stuff on top of an e-mail and Routing information..
This is what is falsified The Subject line is the line you first read “I have become your new
neighbor” This line should be clear.
Discussion of different e-mail situation; i.e. viruses..
Morgan Hayley Long - American Legislative Exchange Council Wash DC (meter 30.9) At first I
was against this bill but with this amendment am now in support of this bill - Attachment #6.

v Weindorse the Virginia Model of Legislation.
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Page 4

Senate J udiciary Committee
Bill/Resolution Number HB 1388
Hearing Date 03/1 1/03

Sen. Traynor discussed with the Attorney the houses activity on this bill. Afier much discussion
in regards to some of the issues thege changed did not change the intent of the bill, (meter 32)
Additiona] Testimony Submitted:

Stewart Baker - General Counsel US Internet Service Providers (AOL) - Attachment #7
Anthony T, Wilson - Microsoft Corporation, Centra] region Government A ffairg Manager -
Attachment #8,

Testimony in opposition of HB 138§

None

Testimony Neutra] to HB 1388

None

Senator John T, Traynor, Chairman closed the hearing
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1388
Senate Judiciary Committee
Q Conference Committee

Hearing Date 03/12/03

Tape Number Side A Side B Meter #
3 X 0.0-2.0

| Committee Clerk Signature WM}U % DJ”‘%?Q

Minutes: Senator John T, Traynor, Chairman, called the meeting to order. Roll call was taken
N and all committee members present. Sen. Traynor requested meeting starts with committee work

on the bill: Discussion of Attorney Generals Amendment

Motion Made to DO PASS Amendment 30267.0301 HB 1388 Senater Stanley W. Lyson,

Vice Chairman and seconded by Senator Thomay L. Trenbeath

Roll Call Vote: 5 Yes. 0 No. 1 Absent

Motion Passed

Motion Made to DO PASS HB 1388 As Amended Sen. Trenbeath and seconded by Sen.

Dever

Roll Call Vote: 6 Yes. 0 No. 0 Absent

Motion Passed

Floor Assignment: Senator Thomas L., Trenbeath

Senator John T. Traynor, Chairman closed the hearing
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1388 Ta

Page 1, line 1, replace "chapters” with "chapter" and remove "and 51-28"

Page 1, line ﬁ, removae "internet privacy and" and after the semicolon insert "to provide a
penalty;"

Page 1, replace lines 8 through 24 with:

"1. "Assist the transmission” means actions taken by a person to provide
substantial assistance or support that enables any person to formulate,
compose, send, originate, Initiate, or transmit a commercial electronic malil
message when the person providing the assistance knows or consclously
avolds knowing that the initiator of the commercilal electronic mail message
is engaged, or intends to engage, in any practice that violates chapter

51-15.

2. "Commerclal electronic mail message” means an electronic mail message
sent to promote real property, goods, or services for sale or lease. The
term does not mean an electronic mail message to which an Interactive
computer service provider has attached an advertisement in exchange for
free use of an electronic mall account if the sender has agreed to such an

arrangement,

3. "Electronic mail address” means a destination, commonly expressed as a
string of characters, to which electronic mall may be sent or delivered.

4, "Initiate the transmission” refers to the action by the original sender of an
electronic mall message, not to the action by any intervening interactive
computer service that may handle or retransmit the message, unless the
intervening interactive computer service assists in the transmission of an
electronic mail message when the interactive computer service knows, or
consclously avolds knowing, that the person initiating the transmission is
engaged, or intends to engage, in any act or practice that violates chapter

51-15.

5. "Interactive computer service” means any information service, system, or
access software provider that provides or enables computer access by
multiple users to a computer server, including a service or system that
grovldes access to the Internet and systems operated or services offered

y libraries and educational Institutions. |

6. "Internet domain name" refers to a globally unique, hierarchical reference
to an Internet host or service, assigned through centralized internet naming
authorities, comprising a series of character strings separated by periods,
with the right-most string specifying the top of the hierarchy.

§1-27-02. False or misieading messages prohibited.

1. A person may not initlate the transmission, consplire with another to initiate
the transmission, or assist the transmission of a commercial electronic mail
message from a computer located in this state or to an electronic mail
address that the sender knows, or has reason to know, is held by a
resident of this state that:
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a. Uses a third-party's internet domain name without permission of the 9'
third party or otherwise misrepresents or obscures any information in
identifying the point of orlgin or the transmission path of a commercial
electronic mail message; or

b. Contalns false or misleading Information in the subject line.

2. For purposes of this section, a person knows that the intended recipient of
a commerclal electronic mall message is a resident of this state if that
information Is avallable, upon request, from the registrant of the internet
domain name contained in the reciplent's electronic mall address.

51.27-03. Unpermitted or misleading electronic mall - Violation of
consumer protection law.

1. ltis a violation of chapter 51-15 to conspire with another person to initiate
the transmission or to initiate the transmission of a commerclal electronic

mall message that:

a. Uses a third-party's internet domain name without permission of the
third party or otherwise misrepresents or obscures any information in
Identifying the point of origin or the transmission path of a commiercial
electronic mall message; or

b. Contains false or misleading information in the subject line.

2. ltis aviolation of chapter 51-15 to assist In the transmission of a
commerclal electronic mall message if the person providing the asslistance
o knows, or consclously avoids knowing, that the Initiator of the commercial
T electronic mail message s engaged, or intends to engage, in any act or
! practice that violates chapter 51-15.

§51-27-04. Subject disclosure - Violation of consumer protegction law.

1. The subject line of a commercial electronic mail message must include
"ADV" as the first characters. If the message contains information that
consists of material of a sexual nature that may only be viewed by an
individual eighteen years of age or older, the subject line of the message
must include "ADV-ADULT" as the first characters.

2. For purposes of this sectlon, a commercial electronic mall message does
not include a message if the reciplent has consented to recelvu or tias
solicited slectronic mall messages from the initiator, from an organization
using electronic mail to communicate exclusively with its members, from an
entity which uses electronic mall to communicate exclusively with its
employees or contractors, or if there is a business or personal relationship

between the Initiator and the recipient.

8. For purposes of this section, a business relationship means a prior or
existing relationship formed between the initiator and the recipient, with or
without an exchange of consideration, on the basls of an inquiry,
application, purchase, or services offered by the initiator or an affiliate or
agent of the Initiator, "Affiliate” means a person that directly or indirectly
controls, is controlled by, or is under common control with a specified

person.

4. ltis a violation of chapter 51-15 to conspire with another person to initlate
= the transmission or to initiate the transmission of a commercial electronic

mall message that violates this section,
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51-27-05. Toll-free number.

1. A sender initiating the transmission of a commerclal electronic mail
message shall estabilish a toll-free telephone number, a valid
sender-operated return electronic mall address, or another easy-to-use
electronic method that the reciplent of the commerclal electronic mail
message may call or access by elecironic malil or other electronic means to
notify the sender not to transmit any further unsolicited commercial
electronic mall messages. The notlification process may include the ability
for the commercial electronic mail messages recipient to direct the initiator
to transmit or not transmit particular commercial electronic mall messages
based uFon products, services, divisions, organizations, companies, or
other selections of the recipient's cholce.

2. A commercial electronic mall message must include a statement informing
the reciplent of a toll-free telephone number that the recipient may call, or a
valid return address to which the reciplent may write or access by
electronic mail or another electronic method established by the Initiator,
notifying the sender not to transmit to the reciplent any further unsolicited
commercial electranic mail messages to the electronic malil address
specified by the recipient, and explaining the manner in which the recipient
may specify what commercial electronic mail messages the recipient does
and does not want to receive.

51-27-06. Violations - Damages.

1. Damages to the recipient of a commercial electronic mail message sent in
violation of this chapter are five hundred dollars, or actual damages,

" — whichever Is greater.

2. Damages to an interactive computer service resulting from a violation of
this chapter are one thousand dollars, or actual damages, whichever is

greater.

51-27-07. Blocking of commetrcial electronic mail by interactive computer
service - immunity from liability.

1. Aninteractive computer service may block the receipt or transmission
through Its service of any commercial elecironic mait that it reasonably
believes Is, or will be, sent in violation of this chapter.

2. Aninteractive computer setvice may not be held liable for any action
voluntarily taken in good faith to block the receipt or transmission through
its service of any commercial electronic mail which it reasonably believes
is, or will be, sent in violation of this chapter,

51-27-08. Nonexclusive causes of action, remedies, and penalties. The
remedies, duties, prohibitions, and penalties of this chapter are not exclusive and are In
additton to all other causes of action, remedies, and penaltiss in chapter 51-15 or
otherwise provided by law.

51-27-09. Relationship to federal law. If any federal law Is enacted that
regulates false, misleading, or unsolicited commercial electronic mail messages, but
does not preempt state law on the subject, the federal law supersedes any conflicting

provision of this chapter.

e : SECTION 2. EXPIRATION DATE. The governor shall certify to the legislative

councll the effective date of any federal legislation that preampts state regulation of
false, misleading, or unsolicited commercial electronic mail messages. This Act
becomes Ineffective upon the effective date contained in the certification of federal
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legislation that preempts sate regulation of false, misleading, or unsolicited commerclal \o
electronic mall messages."

P Page 2, remove lines 1 through 30
Pago 3, remove lines 1 through 30

Page 4, remove lines 1 through 31

Page 5, remove lines 1 through 31
.Page 6, remove lines 1 through 31

Page 7, remove lines 1 through 24 |

Renumber accordingly
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Date; March 12, 2003
dh Roll Call Vote #: 1

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. HB 1388

Senate JUDICIARY Committee

Check here for Conference Committee

Legislative Council Amendment Number 30267.0301

Action Taken DO PASS Amendment submiitted by Attorney General’s Office

Motion Made By  Sen. Lyson Seconded By Senator Thomas L. Trenbeath

Senators Senators
Sen. John T. Traynor - Chairman Sen. Dennis Bercier
Sen. Stanley. Lyson - Vice Chair Sen. Carolyn Nelson
Sen. Dick LCever
Sen. Thomas L. Trenbeath

Total  (Yes)  FIVE (5) No  ZERO (0)

Absent  ONE (1)

Floor Assignment

If the vote is on an amendment, briefly indicate intent:
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r,.\ Date: March 12, 2003
Roll Call Vote #: 2

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO, HB 1388

Senate JUDICIARY Committee

Check here for Conference Committee

Legislative Council Amendment Number 30267.0301

Action Taken DO PASS As Amended

| Motion Made By  Sen. Trenbeath Seconded By Sen. Dever
s
i Senators Yes | No Senators Yes | No
: Sen. John T. Traynor - Chairman X Sen. Dennis Bercier X
‘é Sen. Stanley. Lyson - Vice Chair X Sen. Carolyn Nelson X
§ Sen. Dick Dever X
) Sen, Thomas L. Trenbeath X
D)
| Total (Yes) SIX (6) No  ZERO(0)
Absent ZERO (0)
Floor Assignment __Sen. Trenbeath
If the vote is on an amendment, briefly indicate intent:
-
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REPORT OF STANDING COMMITTEE (410) Module No: SR-46-4767

March 14, 2003 9:23 a.m. Carrter: Trenbeath
Insert LC: 30267.0301 Title: .0400

N REPORT OF STANDING COMMITTEE
HB 1388, as engrossed: Judiclary Committee (Sen. Traynor, Chalrman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1388 was placed
on the Sixth order on the calendar.

Page 1, line 1, replace "chapters" with "chapter* and remove "and 51-28"

Page 1, Iinel ts remove ‘internet privacy and" and after the semicolon insert “to provide a
penaity;"

Page 1, replace lines 8 through 24 with:

"1, "AssIst the transmission" means actions taken by a person to provide
substantial assistance or support that enables any person to formulate,
compose, send, originate, Initiate, or transmit a commercial electronic mail
message when the person providing the assistance knows or consciously
avoids knowing that the Inittator of the commercial electronic mail
message is engaged, or intends to engage, in any practice that violates
chapter 61-15.

2.  "Commercial electronic mail message" means an electronic mail message
sent o promote real property, goods, or services for sale or lease. The
term does not mean an electronic mail message to which an interactive
computer service provider has attached an advertisement in exchange for
free use of an electronic mail account if the sender has agreed to such an

‘ N arrangement.

o 3. "Electronic mail address" means a destination, commonly expressed as a
string of characters, to which electronic mail may be sent or delivered.

4. ‘Initiate the transmission* refers to the action by the original sender of an
electronic mail message, not to the action by any Intervening interactive
computer service that may handle or retransmit the message, unless the
intervening interactive computer service assists in the transmission of an
electronic mail message when the interactive computer service knows, or
consclously avoids knowing, that the person initiating the transmission is
e?gaged, or intends to engage, In any act or practice that violates chapter
51-15.

5. ‘Interactive computer service" means any information service, system, or
access software provider that provides or enables computer access by
multiple users to a computer server, including a service or system that
provides access to the internet and systems operated or services offered
by libraries and educational Institutions.

6. 'Internet domain name" refers to a globally unique, hieraschical reference
to an internet host or service, assigned through centralized Internet
naming authorities, comprising a series of character stririgs separated by
perlods, with the right-most string specifying the top of the hierarchy.

51-27-02. False or misleading messages prohibited.

/\’ 1. A person may not initiate the transmission, conspire with another to initiate
the transmisslon, or assist the transmission of a commerclal electronic
mall message from a computer located in this state or to an electronic mail

(2) DESK, (3) COMM Page No. 1 8R-46-4767
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REPORT OF STANDING COMMITTEE (410) Module No: SR-46-4767
March 14, 2003 9:23 a.m. Carrler: Trenbeath
‘ Insert LC: 30267.0301 Title: .0400

N address that the sender knows, or has reason to know, Is held by a
resident of this state that:

a. Uses a third-party's internet domain name without permission of the
third party or otherwise misrepresents or obscures any information in
Identifying the point of origin or the transmission path of a commerclal
electronic mall message; or

b. Contains false or misleading information in the subject line.

2. For purposes of this section, a person knows that the intended recipient of
a commercial electronic mail message is a resident of this state if that
Information Is avallable, upon request, from the registrant of the Internet
domain name contained in the recipient's electronic mall address.

51.27-03. Unpermitted or misleading electronic mail - Violation of
consumer protection law.

1. ltis a violation of chapter 51-15 to conspire with another person to initiate
the transmission or to initiate the transmission of a commercial electronic
mall message that:

a. Uses a third-party's internet domain name without permission ot the
third party or otherwise misrepresents or obscures any informeation in
identifying the point of origin or the transmission path of a commercial
electronic malil message; or

% b. Contains false or misleading information in the subject line.

2. It Is a violation of chapter 51-15 to assist In the transmission of a
commercial electronic mall message if the person providing the assistance
knows, or consciously avolds knowing, that the initiator of the commercial
electronic mail message Is engaged, or intends to engage, In any act or
practice that violates chapter 51-16.

51-27-04. Subject disclosure - Vioiation of consumer protection law.

1. The subject line of a commerclal electronic mail message must include
"ADV" as the first characters. |f the message contains information that
consists of material of a sexual nature that may only be viewed by an
individual eighteen years of age or older, the subject line of the message
must include "ADV-ADULT" as the first characters.

2. For purposes of this sectlon, a commerclal electronic mall message does
not include a message if the reciplent has consented to receive or has
solicited elactronic mail messages from the initiator, from an organization
using electronic maii to communicate exclusively with its members, from
an entity which uses electronic mall to communicate exclusively with its
employess or contractors, or If there Is a business or personal relationship
between the initiator and the recipient.

3. For purposes of this section, a business relationship means a prior or
existing relationship formed between the initiator and the reciplent, with or
J without an exchange of consideration, on the basis of an inquiry,
' application, purchase, or services offered by the Initiator or an affiliate or
agent of the Initlator. "Afflliate" means a person that directly or indirectly
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Fam controls, Is controlled by, or Is under comnion control with a specified
person.

4, |tis a violation of chapter 51-15 to conspire with another person to Initiate
the transmissiori or to initiate the transmission of a commerclal electronic
mall message that violates this section.

51-27-05, Toll-free number.

1. A sender initlating the transmission of a commaercial electronic mail
message shall establish a toll-free telephone number, a valld
sender-operated return electronic mail address, or another easy-to-use
electronic method that the reciplent of the commercial electronic mall
message may call or access by electronic mall or other electronic means
to notify the sender not to transmit any further unsolicited commercial
electronic mail messages. The noftification process may include the ability
for the commercial electronic mall messages recipient to direct the initiator
to transmit or not transmit particular commercial electronic mail messages
based upon products, services, divisions, organizations, companies, or
other selections of the recipient's cholce.

2. A commerclal electronic mail message must include a statement informing

the reciplent of a toll-free tetephone number that the recipient may call, or

a valid return address to which the reciplent may write or access by

elzctronic malil or another electronic method established by the Initiator,

notifying the sender not to transmit to the recipient any further unsolicited

N commerclal electronic mail messages to the electronic mall address

L specified by the reciplent, and explaining the manner in which the recipient

may specify what commercial electronic mail messages the recipient does
and does not want to recelve.

51-27-06. Violations - Damages.

1, Damages to the recipient of a commercial electronic mail message sent in
violation of this chapter are five hundred dollars, or actual damages,
whichever is greater.

2. Damages to an Interactive computer service resulting from a violation of
this chapter are one thousand dollars, or actual damages, whichever Is

greater.

51-27-07. Blocking of commercial electronic mall by Interactive computer
service - Inmunity from liablility.

1. An Interactive computer service may block the recelpt or transmission
through its service of any commercial electronic mall that it reasonably
believes Is, or will be, sent In violation of this chapter.

2,  An interactive computer service may not be held liable for any action
voluntarily taken In good falth to block the recelpt or transmission through
its service of any commercial electronic mail which it reasonably belleves
Is, or will be, sent in violation of this chapter.

w; 51-27-08. Nonexclusive causes of action, remedies, and penalties. The
" remedles, duties, prohibitions, and penalties of this chapter are not exclusive and are in
addition to all other causes of action, remedies, and penalties In chapter 61-16 or
otherwise provided by law.
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/‘\ 51-27-09. Relationship to federal law. if any federal law is enacted that
regulates false, misleading, or unsolicited commerclal electronic mail messages, but
does not preempt state law on the subject, the federal law supersedes any conflicting
provision of this chapter.
SECTION 2. EXPIRATION DATE. The governor shall certify to the legisiative
councll the effective date of any federal legislation that preempts state regulation of
false, misleading, or unsolicited commercial electronic mall messages. This Act
becomes Ineffective upon the effective date contained in the certification of federal
legislation that preempts sate regulation of false, misleading, or unsolicited commercial
electronic mail messages.*
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N HOUSE BILL 1388
REP. JOHN WARNER BEFORE THE
HOUSE JUDICIARY COMMITTEE
10 FEBRUARY 2003

Mr. Chairman, Members of the Committee

House Bill 1388 has become known as the DO NOT SPAM bill. It is a companion piece to
Senate Bill 2255 which has become known as DO NOT CALL, Both of these bills are a
response to a growing public concern that certain aggr