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2003 HOUSE STANDING COMMITTEE MINUTES 

BILL/RESOLUTION NO. HB 1438 

House Human Services Committee 

□ Conference Committee 

Hearing Date February 10, 2003 

Ta eNumber Side A Side B Meter# 
1 X 0.5 -25.8 

Committee Clerk Si ature 

Minutes: 

Arnold Thomas, Pres. of the ND Health Care Association appeared in support stating this is a 

policy recommendation that would bring North D:akota into compliance with Federal 

Regulations. A variety of groups would be impacted by these federal requirements that address 

the whole note of patient infonnation protection. Those involved that have been preparing this 

bill are: hospitals, doctors, Blue Cross/Blue Shield, Attorney General's Office, the Health Dept. 

and the Dept. of Human Services, 

Mike Mullen of tho Attorney General's Office appeared to explain the bill with wl'itten testimony 

and (yellow) HIP AA Sheet. Also stating that hospitals and physicians must come into 

compliance by April 14th. 

Darlene Bartz, Health Resources Section Chief with the Dept. of Health appeared in support with 

written testimony. 

LllJlY Shireley. State Epidemiologist, appeared in support with written testimony. 

J 
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House Human Servicfls Committee 
Bill/Resolution Number HB 143 8 
Hearing Date February to, 2003 

David Boeck, Lawyer for Protection & Advocacy Project appeared in support with written 

testimony and offered amendments. 

No Opposition. 

Closed hearing. 
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2003 HOUSE STANDING COMMI1TEE MINUTES 

BILL/RESOLUTION NO. HB 1438 

House Human Services CommittP.e 

□ Conference Committee 

Hearing Date February 11, 2003 

Ta eNumber Side A SideB Meter# 
1 X 44.5 - 51.9 

Minutes: Committee Work 

. ) Rep, Porter moved the amendment on page 12, change 164 to 160 and change 502 to 103 and 

delete line 8, second by Rep. Pietsch . 

VOTE: 12 - 0 - 1 Amendment Passed 

Rm,. Porter made a motion for DO PASS as AMENDED, second by Rep. Potter 

VOTE: 12 - 0 - 1 Rep. Price will carry the bill 
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Adopted by the Human Services Committee ~ f-_,) 
February 11, 2003 ~ / JI D 3 

BOUSE AMENDMENTS TO HOUSE BILL NO, 1438 
2-12-03 RS 

Page 12, fine 7, replace "JM" with "12.Q" d 
an replace "~" with "~" 

Page 12, remove llne a · 
Renumber accordingly 
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REPORT OF STANDING COMMITTEE (410) 
February 12, 2003 8:14 a.m. Module No: HR-27•2348 

Carrier: Price 
Insert LC: 38332.0101 Title: .0200 

-~ REPORT OF STANDING COMMITTEE 
HB 1438: Human Services Committee (Rep. Price, Chairman) recommends 
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........................ .1. ·-- • .1. .... 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(12 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). HB 1438 was placed on the 
Sixth order on the calendar. 

Page 12, line 7, replace "JM!' with 111@" and replace "fil22./ with "1QJ/ 
Page 12, remove line 8 

Renumber accordingly 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILL/RESOLUTION NO. HB 1438 

Senate Hum1in Services Committee 

□ Conforenc.:e Committee 

Hearing Date March 3, 2003 

Ta e Number Side A ----------1- SideB Meter# 
1 x 2 - 5499 

Minutes: 

SENATOR JUDY LEE opened the public hearing for HB 1438. 

Roll call was read. All were present. 

REPRESENTATNE CLARA SUE PRICE, from District 40, as one of the sponsors introduced 

the HB 1438. HIPAA wus enacted by the Federal Government, she stated. (Meter# 2 - 197) 

ARNOLD THOMAS, of the Healthcare Association, testified in favm·able support of the bill. He 

stated this bill puts North Dakota into compliance. Acknowledged Mike Mullen, Assistant 

Attorney General, who had put in a lot of time on the bill. ( Meter # 233 - 350) 

SENATOR LEE acknowledged the students from St. Mary's High School in Bismarck and gave 

a brief description of what the bill was about and what kinds of bills the committee does henr. 

MIKE MULLEN, Assistant Attorney General, testified in favor of the bill, Gave a 

summarization of the amendmentn on various sections. Introduced peoi,te who have helped 

amend this bill. It sets a flnor on privacy. ... Health care pmviders have to come into 
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Senate Human Services Committee 
Bill/Resolution Number HB 1438 
Hearing Date March 3, 2003 

compliance with the rules. All covered entities must be in compliance with the privacy rule by 

April 14 of this year. (Written testimony) (Meter# 491 - 1189) 

SENATOR LEE asked that Mr. Mullen walk the committee through the amendments, 

MIKE MULLEN: Explained HIP AA was the requirements of the federal Health Insurance 

Portability and Accountability Act related to the privacy rule. Answered questions clarlfiying 

tenninology and whether there is a concern as to sharing data for research purposes. What 

infonnation to be confidential. (Proposed Amendments copy provided) (Meter# 1200 - 1982) 

DARLEEN BARTZ, Health Resources Section Chief with the North Dakota Department of 

Health, testified in support of HB 1438. (Written testimony) (Meter# 2080 - 2207) 

LARRY SHIRELEY, State Epidemiologist with the North Dakota Department of Health, 

-~ testified in favor. (Written testimony) (Meter# 2260 - 2351) 
i 

DAVID BOECK, state employee and Special Assistant Attorney General for the Protection & 

Advocacy Project. Appeared in opposition in HB 1438. Testified and answered questions 

regarding definitions, amendments proposed, whether current state law is better, best interests of 

the patient, and problems in other states (Written testimony) (Meter # 2380 - 4427) 

SENATOR FAIRFIELD asked if this is a compliance issue and what are the changes ... loosen 

private laws? 

MIKE MULLEN responded and did not feel the bill should be defeated. This bill is neutral. 

Mentioned North Dakota HIP AA Coalition. More discussion regarding definition on "personal 

representative".( Meter #4445 - 5415) 

SENATOR LEE closed the public hearing for HB 1438, (Meter# 5499) 



2003 SENA TE ST ANDll'iO COMMITIEE MINUTES 

BILL/llESOLUTIONNeandHB 1221 

Senate Human Services Committee 

□ Conference Committee 

Hearing Date March 11, 2003 

Side A Side B Meter# 1-----------+---------+--------~--- ---~ Ta e Number 
3 X 4550- end 

X 0- 1040 

Committee Clerk Si 

Minutes: 

-~ SENATOR JUDY LEE opened the committee discussion on HB 1438 relating to the disclosure 

of health infonnation and HB 1221 relating to testing for contagious diseases. 

L 

MIKE MULLEN, from the Attorney General,s office, came to talk to the committee about the 

amendments to HB 1438. H,~ had made changes to match up language with both bills. He used 

language to match the HIPAA rule and matches ND law. 

SENATOR LEE asked the committee for questions and discussion on the amendments. 

SENATOR BROWN made a motion to move the amendments for HB 1438. 

SENA TOR ERBELE seconded the motion, 

Roll call was read. 6 yeas 0 nays. All in favor. 

MIKE MULLEN further explained the "privacy rule" ... federal government created rule ... 

indirect way to try to control patties ,,, statutory provision is simply to eliminate some of the 

paperwork ... 

··-:~· ..,. 
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Senate Human Services Committee 
Bill/Resolution Number HB1438 and HB 1221 
Hearing Date March 11, 2003 

SENATOR LEE stated that the discussion we had about information concerning physician's 

decisions ... that didn't deal with a couple of pharmacists ... that it is not the phannacists that are 

releasing information - it is the software vendors who had provided the software for the 

electronic billing . , . transmitted from the phannacy to Blue Cross or whomever and they can pick 

it off ..... This kind of thing would cover tllat. ... (Meter# 4550 -end) 

SENATOR FISCHER stated that this has happened - example given. (Tape 3, Side B, Meter# 

37 - 85) 

SENATOR LEE quoted Mr. Jorde about information being peeled off without anybody knowing 

it and phannacies will purchase the software programs for doing this work, and (Senator Lee said 

I don't know if any in ND do this) the pharmacies can pay a lower price for their software if the 

,~ software company can peel off that infonnation and sell it. .... "other little fingers in this loop" .. , 

(Meter #86 - 160) 

SENATOR FISCHER: Mentioned internet hub , , , In HIP AA, do they provided for those kind of 

prohibitions? (Meter #161- 218) 

MIKE MULLEN: Yes, to some extent .. . Business Associate Agreement ... security rule ... safe 

guard medical information ... encryption ... (Meter # 261 .. 496) 

Continued committee discussion regarding suspicious mail ... credit cards .. , (Meter # 497 .. 600) 

SENATOR LEE stated that Mr. Boeck from Protection & Advocacy left amendments that he 

wants to be here to discuss, .. , Committee discussion to continue tomorrow morning at 8:30 am. 

(Meter# 601 - 1040) 

·----· _,, ___ ........ d d ll ed to Modern Information systems for microfilming 11nd 
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Senate Human Services Committee 
Bill/Resolution Number HB 143 8 and HB 1221 
Hearing Date March 11, 2003 

MIKE MULLEN revJewed the proposed amendments to HB 1221 regarding law enforcements 

exposed to HIV, Amends some of the same sections related to testing individuals for HIV as 

related to HB 1438, .. , Amend tenninology so that it matched up,,, reads same as HB 1438 ,,, 

(Tape 3, Side B, Meter# 1305 - 1908) 

SENATOR LEE: Asked for any questions and motion. 

SENA TOR FISCHER moved that we accept the amendments on HB 1221 

SENA TOR ERBELE seconded the motion. 

Roll caH was read, 6 yeas 0 nays. 

SENATOR FISCHER made a motion to DO PASS AS AMENDED. 

SENATOR ERBELE seconded the motion. 

Ro11 ca1J was read. 6 yeas 0 nays. 

SENATOR BROWN wiH be the carrier. (Meter# 2050) 

~ .-;;r « I 
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2003 SENATE ST ANDING COMMITIEE MINUTES 

BILL/RESOLUTION NO. HB 1438 

Senate Human Services Committee 

□ Conference Committee 

Hearing Date March 12, 2003 

Ta eNumber Side A 
1 X 

X 

Committee Clerk Si ature 

Minutes: 

Side B Meter# 
0 - 1180 
1465 - 3380 

,,...~ SENATOR JUDY LEE called the Hwnan Services Committee to order for committee work on 

HB 1438 at 8:30 am on this date. 

Roll call was read. All present except SENATOR FAIRFIELD. 

DAVID BOECK, a lawyer for the Protection & Advocacy, spoke before the committee. (Written 

testimony and Proposed amendments to Engrossed HB 1438. He explained the changes he had 

made with the amendments. ... Had added two more definitions from federal regulations ... 

(Meter# 58 - 789) 

SENATOR LEE: Understand intent. 

MJKE MULLEN: Want to study matters ... will come back after 3 pm today ... working with 

state agencies for HIP AA. ... (Meter # 823 - 1050) 

SENA TOR LEE: Review by afternoon will be fine. Discussion closed for now. (Meter # 1110) 
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Senate Human Services Committee 
Bill/Resolution Number HB 1438 
Hearing Date March 12, 2003 

SENATOR LEE reconvened the committee discussion for HB 1438 regarding the pharmacy 

privacy issue ... include the portion about physicians - records being kept confidential ... so there 

is some infonnation. (Meter # 1465 - 150S) 

GALEN JORDE, Executive Vice President of North Dakota Phannaceutical Association -

organization that represents the 700 pharmacists practicing in the state, He stated they were 

opposed to the amendments proposed for HB 1438. He had written amendments proposed. 

(Written testimony plus proposed amendments) (Meter# 1 S06 - 1784) 

Continued discussion with the committee members regarding the amendments ... data• IMS ... 

goal not to stop infonnation ... cannot control completely ... with HIP AA - possibility to try 

mechanism ... phrumacies have responsibilities , .. BSBS and Medicaid rely on infonnation ... 

-·····., marketing ... connections with insurance companies ... (Meter # 178S - 2550) 

MIKE MULLEN, from Attorney General's office, looked at amendments. Made changes to 

proposed amendments and reviewed with committee. (Meter# 2553 - 2740) 

SENATOR LEE: Asked for any more comments? 

JOHN OLSON, from the Board of Medical Examiners, stated the amendment that the committee 

had before them was the "heartburn". Our exemptions would be the "Rolaids." 

ARNOLD THOMAS, President of Healthcare Association, stated ifit is going to take some time 

to work out the amendment that is before you with your desire to move the HIP AA language 

forward, that basically it appears to me the committee is agreed upon. Maybe with HB 1283, you 

might want to reconsider with the amendments out and see whether or not you have an 

agreement, then run hog house HB 1283 and then run 1283. We haven't put 1283 to the desk as 

we wanted to hold it ... to see what we would do with 1438 ... (Meter# 2946 - 3030) 
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Senate Human Services Committee 
Bill/Resolution Number HB 1438 
Hearing Date March I 2, 2003 

SENATOR LEE: Figure out a way to address this doctor privacy issue, Continued discussion 

with Mr, Thomas regarding the measure and HIPAA provisions, (Meter# 3031 • 3239) 

DA VE PESKE, of the ND Medical Association, stated provision was recently contained in SB 

2399 which was heard in Judiciary and the Medical Association supported that section of the bill 

for the reasons that you have been discussing, So our prospective ls fine with us if you would 

like to !alee that provision and amend it into a bill, of your choosing 1438 or 1283, is fine with 

the Medical Association. (Meter# 3278 - 3374) 

SENATOR LEE: Discussion on RB 1438 dosed, (Meter# 3380) 



2003 SENATE STANDING COMMITTEE MINUTES 

BILL/RESOLUTION NO. HB 1438 

Senate Human Services Committee 

□ Conference Committee 

Hearing Date March 12, 2003 

Ta e Number Side A Side B Meter # ----+---------i'-----------4---------l 2 X 3380 ~ 5445 

Committee Clerk Si ature 

Minutes: 

.~-\ SENATOR JUDY LEE opened the committee discussion for HB 143 8 regarding disclosure of 

health information and persons to be tested and the timing of testing for the human 

immunodeficiency virus. 

L 

MIKE MULLEN, of the Attorney General's office, spoke. He stated he did have the opportunity 

to review the materials. I do not think there is anything contained in the second set of 

amendments that justify amending the bill. I think the bill is suitable as is. I do have one 

technical amendment based on this error that came up regarding numbers. And I would like to 

add to those amendments that I previously submitted to you an additional amendment. It would 
' 

be on page 121 line 7, after 103, part 164, section 502, subsection G, respectively. Correct 

numerical reference. (Meter# 2380 - 3572) 

SENATOR LEE: Thank you for your review and summary. 

'I 
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Senate Human Services Committee 
Bill/Resolution Number HB 1438 
Hearing Date March 12, 2003 

Continued discussion on the amendments regarding phannaceutical issue - hog house 

amendment which relates to the disclosure of the physician drug profiles - info does not contain 

the names of patients ... what is appropriate? . . . concern electronic intercept between pharmacy 

and insurance company ... clearing house - might be aggregate information ... any complaint 

coming through HIP AA will stop any kind of practice .. , example of information leaked out of 

the clinic or electronically between the clinic and the insurance provider ... more technology­

more thieves ... (Meter# 3575 - 5087) 

SENA TOR LEE and committee discussed how to amend the bill. Asked the committee if thf!y 

were comfortable with Mr. Mullen's amendments as they are with the additional corrected 

amendments. (Meter # 5100 - 5190 

SENATOR ERBELE made a motion to further amend. 

SENATOR BROWN seconded the motion. 

Roll call was held. 6 yeas O nays. 

SENATOR BROWN made a motion to DO PASS AS AMENDED. 

SENATOR ERBELE seconded the motion. 

SENATOR FAIRFIELD: Questions Mr. Mullen if this does in any way, shape or form reduce 

the privacy standards that we currently have in this state to meet federal requirements? 

MIKE MULLEN: No, I can't think of any part that would do that. 

Roll call was read. 6 yeas 0 nays 

SENATOR LEE will be the carrier. (Meter# 5445) 
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1438 J p/2-

Page 1, line 1, after 1125-01 .3-01" Insert "and a new section to chapter 44-04" 

Page 1, line 2, after "definitions" Insert "and duties to protect Information", replace "sections" 
with "section", and after the second comma Insert "subsection 1 of section 23-07-01 .1, 
sections" 

Page 1, ilne 3, remove the first comma and replace "sections" with 11sectlon" 

Page 1, line 5, replace "and" with a comma and remove "subsection 1" 

Page 1, line 6, remove the first "of seotlon 11 and replace the second "see;tlon" with "and" 

Page 2, after line 3, Insert: 

"SECTION 2. AMENDMENT. Subsection 1 of section 23-07-01 .1 of the North 
Dakota Century Code Is amended and reenacted as follows: 

1. All pl=tyolelaAo ar:id oU~or fflodleal pFofoealoAals A physician or otber health 
care provider may report Immediately to the department of transportation In 
writing, the name, date of birth, and address of every pomon lnd,lvldual 
fourteen years of age or over coming before them for examination, 
attendance, care, or treatment wkeA If there Is reasonable cause to believe 
that auoh poFeon 1llitlndlvldw1I due to physical or mental reason Is 
Incapable of safely operating a motor vehicle or diagnosed as a case of a 
disorder defined as characterized by lapses of consciousness, gross 
physical or mental Impairments, and the report Is necessary to prevent or 
lessen a serious and Imminent threat to the health or safety of the 
Individual or the public." 

Page 6, line 22, after "iID.d" Insert "any other person" 

Page 8, line 26, remove "An exposed", overstrike "person" and Insert Immediately thereafter 
11 iAo exposed Individual", and replace 11.§.QW'oe Individual" with "test subject" 

Page 8, line 30, overstrike the comma 

Page 81 line 31, remove "sourct," and overstrike "person" and Insert Immediately thereafter 
"test subiect" 

Page 9, line 12, after the first "the" Insert "~" 

Page 9, line 13, after the first "the" Insert 11.msi" 

Paga No. 1 38332.0201 
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Page 12, llne 7, after "W" Insert "and part 164, section 5-Q2, subsection g, respectlvelt 

Page 12, llne 8, replace "Subsection 1 of section" with "Section" 

Page 12, after llne 9, Insert: 

1125-01.3-10. Confldentlallty and prlvlleged Information." 

Page 13, after line 3, Insert: 

"2. Unless ordered by a court of competent jurisdiction, the name of a poFeoA 
an lndlvk{y_ru who In good faith makes a report or complaint may not be 
re!easee-ef disclosed by the committee or the project." 

Page 18, after line 6, Insert: 

"SECTION 25. A new sActlon to chapter 44-04 of the North Dakota C1:mtury 
Code Is created and enacted as follows: 

.Puslness assQQJJJL· Duty to 9rotect Information. 

l. Aul~n this section, "business associate" has the meaning set forthJn 
title 45, Code of Fed1m~1 Regulations, part 160. section 1 Q.3.i 

fu .l!JLP.ubllc entity Is acting as a business associate of another public entity, 
jhe entity acting as a business a§soclate shall c2-mply with all the 
requlrement.Lappllcable to a buslrutse associate under title 45, Code of 
Federal Regutatlons.pJ\11.JM,, sectlon...5.~ctlon e, paragrap~ .. 

Renumber accordingly 

Page Na. 2 38332.0201 
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REPORT OF STANDING COMMITTF:,E (410) 
March 14, 2003 11 :00 a.m. 

Module No: SR-46-4782 
Carrier: J. Lee 

Insert LC: 38332.0201 Tltle: .0300 

REPORT OF STANDING COMMITTEE 
HB 1438, as engrossed: Human Services Committee (Sen. J. Lee, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING), Engrossed HB 1438 
was placed on the Sixth order on the calendar. 

Page 1, llne 1, after "25-01 .3-01" Insert 11and a new section to chapter 44-04" 

Page 1, Une 2, after 11deflnltlons" insert 11and duties to protect Information", replace "sections" 
with 11sectlon", and after the second comma insert "subsection 1 of section 23-07-01 .1, 
sectlons 11 

Page 1, llne 3, remove the first comma and replace "sections" with 11sectlon" 

Page 1, llne 5, replace "and" with a comma and remove "subsection 1 " 

Page 1, line 6, remove the first "of section" and replace the second "section" with 11and" 

Page 2, after line 3, Insert: 

"SECTION 2. AMENDMENT. Subsection 1 of section 23-07-01 .1 of the North 
Dakota Century Code Is amended and reenacted as follows: 

1 . A#-f>h~aielaAa aAa ether moaloal ,a,Fefooelei=iale A physlcl;m or other health 
~filQ.YJ.afil may report Immediately to the department of transportation 
in wralng, the name, date of birth, and address of every J)o~eoA indlvidual 
fourteen years of age or over coming before them for examination, 
attendance, care, or treatment ~ il there Is reasonable cause to 
belleve that 01:Aeh J:)OF88A the Individual due to physical or mental reason is 
lncapa\blo of safely operating a motor vehicle or diagnosed as a case of a 
disord1~r defined as characterized by lapses of consciousness, gross 
physlc1tl or mental lmpalrmentsJ and the report Is necessaoc to prevent or 
lessen a serious and Imminent thr~at to the health or safety of the 
lndl\1.Qyal or the publlc." 

Page 6, llne 22, after "and" lnse,t 11any other person" 

Page 8, line 26, remove 11 An expo~ed", overstrike "person 11 and Insert lmniedlately thereafter 
11An exposed lndlvldual", and replace II source lndlvlduru" with 11 test subject" 

Page 8, line 30, overstrike the1 comma 

Page 8, line 31, remove "~QJJ.[@11 and overstrike "person" and Insert lmmedlately thereafter 
11test subject" 

Page 9, !lne 12, after the first "the" Insert "1aat11 

Page 9, line 13, after the first 11the 11 Insert 11 tesr 

Page 12, line 7, after 11Jfil11 lns,ert 11and part 164, section s-02, subsectlong, respectlvely 11 

Page 12, line 8, replace "Subsoctlon 1 of sectlon 11 with "Section" 

Page 12, after line 9, Insert: 

1125-01.a .. 1 o. C1>nffdentlallly and prlvlleged Information." 

(2) OESK, (3) COMM Page No. 1 SR-48•4782 



REPORT OF STANDING COMMITTEE (410) 
March 14, 2003 11 :00 a.m. 

Module No: SR-46-4782 
Carrier: J. Lee 

Insert LC: 38332,0~01 Tltle: .0300 

Page 13, after line 3, Insert: 

112. Unless ordered by a court of competent Jurisdiction, the name of a~oreeA 
an Individual who In good faith makes a report or complaint may not be 
,oleasea 6f disclosed by the committee or the project." 

Page 18, after line 6, Insert: 

"SECTION 25. A new section to chapter 44-04 of the North Dakota Century 
Code Is created and enacted as follows: 

~ness associate -Duty to protect information. 

L As used In this section, 0buslness associate" has the meaning set forth In 
tltle 45, Code of Federal RegulatlQos, part 160, section_'ffili 

fu If a oubJLQ entity Is acting as a business associate of another c.: · ,Q _entity. 
the entity actJng as a business associate shall comply .wltn all the. 
regulrements appllgable to c1 business associate under title 4§. Code Qf 
Federal Regulations, part ~~ectlon 504, subsec.tlon e, paragraph 2. 11 

Renumber accordingly 

(2) DESK, (3) COMM Page No. 2 SR•46•4782 
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2003 HOUSE STANDING COMMITTEE MINUTES 

BILL/RESOLUTION NO. HB 1438 

House Human Services Committee 

✓conference Committee 

Hearing Date 3-31-031 

Ta eNumber Side A 
1 X --

Committee Clerk Si ature 

Side B 

Minutes: Chainnan Devlin: called the conference meetin to order on HB 1438. 

Meter# 
0-42.9 

Representative Devlin, Senator Lee, Representative Wieland, Senator Brown, 

Representative, Niemeier, Senator Fairfield were present 

Representative Devlin; we have a couple concerns, members of the Senate want to make sure 

that we weren't going any further then what the federal regulations required, and Senator 

Mathern asked to bring a possible amendment forward on Section 12, I don't know if you heard 

his amendment on the Senate side or not, but we will give him a moment to present his concerns, 

if that is O.K. with the Senate. 

Senator Mathern: rm handing out amendments on Section 12, in the past few weeks a attorney 

contacted me about controversy on the cost of copies of medical records I got a hold of L.C, and 

said why don't we draft a bill on that and see where this can be addressed, L.C. said the issue is 

really within 1438 and they suggested that 1438 conference committee by that time because it 

had already gone through both chambers. I found out that there had already been a Attorney 



Page 2 
House Human Services Committee 
Bill/Resolution Number HB 1438 
Hearing Date 3-31-03 

Generals opjnion on the issue what is a proper charge for a medical record, so it does appear to 

need some clarification, the first hand out you have is a copy of the uttomey generals opinion that 

out lines in detail whaes proper for the board of nursing to charge for records which would be 

considered if somebody raised the question about medical records that arc in 1438. 

Representative Devlini. as I recall we had a bill either last session or the session from 

Representative DeKrey that did this very thing and its 2 bills, and the language that is in 1438 

repeals what someone else outlined. 

Mike Mullen: it is true that HB 1438 removes the provision of the current century code that was 

enacted in 1999, however this was discussed by the infonnal group that we had studying this, and 

they cmne to the conclusion that the rules with in HIPP A addresses the issue about the disclosure 

"-, of protected health information to an individual which provides adequate limitations on the cost 

of copying because it says that the cost be related to the reasonable cost of making copies, and 

that combined with the Attorney Generals opinion to the board of nursing, which I think is about 

3 cents a page, we reached the conclusion that this would provide adequate limitations combined 

with the fact that there is a $100.00 penalty for any violations that the provider would not try to 

gouge people or charge excessive amounts. Under the amendment the limit would be 25 cents 

per page and that wot'ks if it is text, but x-rnys~ the cost would be more. 

Representative Devlin: we understood that it was fully covered in HIPP A. 

Repreientatiye DeKre_y;_ I have gone over the language and I really feel it is O.K, I really don't 

think it does what we wanted it to do 2 years ago, and I guess we are just 2 years ahead of the 

curve. 

Representative Devlin: you would rather leave the existing language in there? 
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Bill/Resolution Number HB 1438 
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R~presentative DeKrey: I'm comfortable with the new language, when I put that bill in there I 

never thought about x-rays, all I was thinking was paper. 

Senator M0,thg:ffi the Attorney who brought this to my attention Mark Schneider, Fargo, was 

concerned that the costs were to high if the interpretation of the HIPP A language is such, 

probably be looking at the attorney generals guidelines as a range that would be used. 

Mike Mullen: the cost should be less and it will be in the future. 

Senator Lee: in the first place in the attomey generals opinion I'm just appalled that anyone 

would charge $3.98 for copies. Who knows in the next several years what kind of coping will be 

done, I'm glad to hear that there is some consensus on the language being O.K. I will support 

Representative DeKrey. 

> Re.presentative Devlin: we are assuming that there is no further infonnation that some other 

language has to be added to bring us into compliance. 

Senator Lee: exactly and with your permission I would refer to Mr. Mullen, he has the summary 

of the infonnation he provided for us that would be helpful for the House members. 

Mike Mullen: presented summary of amendments to committee. (SEE A TT ACHED 

TESTIMONY), 

Regresentative Wieland: we added a new Section 2 and I'm assuming that all sections are moved 

up one and we will end up on the back page with Section 29. 

Representative Neimeier: pages 10 and 11 Pm trying to find a fee area. 

Mike Mullen: its begins on line 28 through 30 and the first 2 lines on page 10 and the first 2 lines 

on page 11. That relates to the discussion of Senator Mathern concem HIPP A specifically 

provides that you can only charge a reasonable cost for making a copy of a document and that 

Operator Sig 
J' . 
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House Human Services Committee 
Bill/Resolution Number HB 1438 
Hearing Date 3-31-03 

combined with the attorney general opinion showing how to calculate those kind of fees we 

believe will provide a good objective basis for determining what should be charged, it will have 

to be related to the cost of producing the documents. 

Senator Lee: we spent at least as much time as deserved on some concerns of protection of 

advocacy, but we did not think that it was appropriate to have their rules be different from 

everyone else, because once we get through the initial flurry of HIPP A people will get into a 

groove and I think it wilt be more confusing to have different sets of rules for certain situations. 

Mik~Mullen: since your last meeting in the Senate, the protection advocacy project has still 

made additional comments to me, and to the Attorney General and I did look at one thing that 

they recommended, the definition about relating to identifiable information, and I will pass out 

amendment (SEE AIT ACHED TESTIMONY), 

~pator Lee: I don't see a significant difference in what it means, but if they would feel that we 

give them some consideration after all the work they did and we discarded everything, and it 

doesn't make a significant negative impact, I guess we can attach it on and it flows much better 

with this language. 

,Rm,resentative Devlin: I don't have a problem with it, if everyone is more comfortable with it 

doesn't matter to me. 

Senator Fairfield: I do think there is a subtle difference in the language, I like it better. On bill 

1425, the developmentally disabled, opening the records, the Galvanized Bill, would this have an 

impact on this, would this close up what we are doing in 1425? 

MikSLMullen: no, I don't believe it will. 

Re_presentative Niemeier: on page 12, line 20-21 seem to be related to the line 11 issue. 

· ······ ·· ····--· ·········· f at Ion systems for microfilming end 
e roductfons of records delivered to Modern In orm•1cen National Standards Institute 

The mlcrogr&phlc images t°'' this f n:/~sf~~~;~terh/ photograph le process rneolto r~ric1:;:~ ~~,:h:o:rc~ it 19 due to the quality of the 
were filmed ln the regu erfl~oursior1cE1 lf the fflmed Image abpve 1a less eg e , 
(ANSI) for archfvnl micro m, ~ 1< 1/m / /:'!1: !A~ 
dor.t.rl',Gnt being H lm&d, ~~ ::l:~ ~ C f,-7\A _ __:_u~:c:::..J.L~_(cg_L-i:"l(~~'=''"--::t::.-., _D~ I_ ~ < -- Oate 
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Mike Mullen: I looked at that language, and frankly I'm not able to distinguish any big 

difference. 

Representative Fairfield: what exactly, if you don't see any change here what is the purpose of 

wanting this change, the way I look at it is changing this language broadens it just a bit ever so 

slightly. 

Mike Mullen: I didn't think that change was required but they feel strongly about it and its fine if 

conference wants to go with that. 

Senator Lee: not just from which that individual would be identified but any information relating 

to that individual which I guess broadens it but it is a hard distinction to make. 

Senator Lee: I would move to accept the amendments presented by Mike Mullen . 

.Representative Wielond: SECONQ the motion. 

All were in favor of motion. 

Representative,\'iielan4;_ motion to House Accede to Senate Amendments, further amend and 

renumbered accordingly. 

Re.presentative Niemeiet'; SECOND the motion. 

VOTE: 6: YES 0-NO !!:.ABSENT. 

Motion passed. 

Representative Devlin will carry the bill. 

The mfcrograptdc fmageo on this film are accurate reproductions of records delivered to Modern Jriformntlon systems for mfcroftlmfng and 
were filmed In the regular course of business, The photographic process meets standards of the American National st~ndarda lnatftute 
(ANSI) for archival microfilm, ~OTICE1 If the fflmed fmego ab.ove fs lass legible than thfe Notice, ft la due to the quality of the 
docunent being filmed, ~fi ~ ~ / 
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Oi,erotor gf gm.turo · · Oate 



r 

L 

\ 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL 1438 

I I 
Page 12, line 22, replace "from which" with urelatlng to" 

/Z... 
Page 12, fine 2S- remove "may be Identified" 

Renumber accordingly 

., .. ____ ,..., __ ..._ ... ·------......... ··•·-··-·~-·---·- ..... . 

... 

Tht mlcrooraphlo images on thla film ere accurate reproductions of records delivered to Modern Information SyAtef,:s for mlerofllmfno and 
were fflmed fn the regular cour~• of buefneae. The photographic process meets standards ot the Amerfoan Natfonal ~tandarc:19 Institute 
(AMII) for archival Microfilm, NOTJCE1 If the filmed tmag& abpve la les1 legible than this Notice, It Is due to the quality of the 

doclllltnt bofng lll!Md, ~ft ~ ~ . ~s.:h:i \c 
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38332.0301 
Title, 

Prepared by the Leglslatlve Council staff for ~ r-f) 
Senator Mathern J\l ...,. 

March 27, 2003 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1438 

Page 10, line 28, overstrike "1." 

Page 11, line 2, remove the overstrike over the overstruck colon 

Page 11, line 3, after"&:-" Insert ".L", remove the overstrike over "Provide", and remove 
"provide" 

Page 11, line 8, after"&:" Insert 112.", remove the overstrike over "ProYlde a eepy of a patient's", 
after "modloal" Insert "health care", and remove the overstrike over "roeOFds requested 
for aAy purpose other" 

Page 11, llne 9, remove the overstrike over 11than tho oontln1:1atlon 0#11 and Insert Immediately 
thereafter "bfilAttb." and remove the overstrike over "earn lori:l" 

Page 11, line 11, after "twor=ity fli.10" Insert "reasonable, cost-based fee" and remove the 
overstrike over 11

, Thia" 

Page 11, line 12, after "eMpense" Insert "fee may Include the cost of copying and postage but 
may not Include the cost of retrieving or handling the records or the cost of handling the 
request" and remove the overstrike over tho period and Insert Immediately thereafter 
"The total cost of copying may not exceed twenty-five cents per page." 

Renumber accordingly 

Page No. 1 38332.0301 

Yhe mfcrographfc Images on thfa film are accurate reproductlona of records dGLfvered to Modern lnforrnatfon Syaftems for ndmtcr~!1 1lmfrft•~ 
were fflmtd In the regular course of bu~tnesa, The photographfc proceaa meats standards of the American Nat onal Sta ar~ na u e 
(ANSI) for ,irchfval mtcrofflm, NOYICE!1 If the fflmt'd fmagit a~ve Is leu legible than thfs Notice, It 19 due to the qUal lty of the 

cia<ument botno flh1od, - l,J.._ ~s.:k <Q,. C~ /tJ/ip {d;a.,_ 
o:;f,af;(;-fs gmture ~ Date 
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38332.0202 
Tltle.0400 Adopted by the Conference Committee 

April 1 , 2003 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1438 

That the House accede to the Senate amendments as printed on pages 951 and 952 of th 
ri~:b;f~~h~ra;~ti3e8J ::r~~i~s~' the Senate Journal and that Engrossed House BIii N~. 

Page 12, line 11, replace "from which" with "relatlng_JQ" 

Page 12, line 12, remove "DJ.RUe ldentlfleg" 

Renumber accordingly 

Page No. 1 38332.0202 

The 111tcroaral)hto hneigea on thf a f ttn, ere accurate reproducttona of records del lvered to Modern Information syatems for mlcrof tlmlno and 
were filmed In the reauler course of bu1tneas, The photoarephlc proceee ~w,ets standards of the American National St1ndardt INitttute 
(ANSI) for archival microfilm, NOTICE1 If the filmed Image •b:ove fa leua legible then this Notice, it la due to the quellty of the 
doclfl'ltnt bet no ft lmed, ~ 0 J , 1s.:6 (ts.11C~ _ IO/iti{6'a, 

Oi,erffirs1gnature~.>~ ' Date 
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REPORT OF CONFERENCE COMMITTEE 
(ACCEDE/RECEDE) - 420 

(Bill Number) _.!I=-B-=-14-=-=3~8 __ (, as (re)engrossed): 

Your Conference Committee for HOUSE HUMAN SERVICES 

For the Senate: For the House: 

Rep. Devlin __ -..:;~"""-fi..._ ___ ✓ Senator J. Lee ___ ~~~------- v 

Rep. Wieland ___ i-l;<..;;.'.,Q,))::;..;;..._ ___ ✓ Senator Fairfield __ ~-------- ✓ 

Rep. Niemeier '--\laD I Senator R. Brown -~~--------"" 

_ recommends that the (SENATE~ to) (RECEDE FROM) 

the~/House) amendments on (s.@) page(s) ']C/0 

__ and place ____ on the Seventh order. 

✓-, adopt (further) amendments as follows, and place He /1./38 on the 
Seventh order: 

__ having been unable to agree, recommends that the committee be discharged and a 
new committee be appointed. 

((Re)Engrossed) ____ was placed on the Seventh order of business on the calendar. 

DATE: _J_j ~/ ~ 

CARRIER: 12-p. 0w(0'.) 

LCNO. of amendment ----- ----
LCNO. of engrossment 

Emergency clause added or deleted __ _ 

Statement ofpurpo~e of amendment __ _ 
- -== 

(1 & 2) LC (3) DESK (4) COMM. 
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REPORT OF CONFERENCE COMMITTEE (420) 
Aprll 1 o, 2003 11 :20 a.m. 

REPORT OF CONFERENCE COMMlnEE 

Module No: HR-85-7316 

Insert LC: 38332.0202 

HB 1438, as angro888d: Your conference committee (Sens. J. Lee, Brown, Fairfield and 
Reps. Devlin, Wieland, Niemeier) recommends that the HOUSE ACCEDE to the 
Senate amendments on HJ page 1191, adopt further amendments as follows, and 
place HB 1438 on the Seventh order: 

That the House accede to the S( T~te amendments as printed on pages 951 and 962 of the 
House Journal and pages 778-780 of the Senate Journal and that Engrossed House BIii No. 
1438 be further amended as follows: 

Page 12, lind 11, replace Nfrom whlch 11 with "relating to" 

Page 12, line 12, remove Nmay be identlfled11 

Renumber accordingly 

Engrossed HB 1438 was placed on the Seventh order of business on the calendar. 

(2) DESI<, (8) COMM Page No. 1 HR-65•7316 



2003.TESTIMONY 

HB 1438 

The mlcrographfo fmagas on this film are accurate reproductions of rftcords dellv~red to Modern Information syet~g for mfcrofilmfng and 
were filmed In the regular course of bualneaa, The photographic proaoas meets standards of the American Natlnnal Standards Institute 
(ANSI) for archival microfilm, NOTICE: If the fllrned Image ab,ovo Is less legible than thla Notice, ft fs due to the quality of tht 
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TESTIMONY OF THE OFFICE OF ATTORNEY GENERAL 
ON HOUSE BILL 1438 REGARDING THE PRIVACY HEALTH INFORMATION 

BEFORE 
HOUSE COMMITTEE ON HUMAN SERVICES 

FEBRUARY 10, 2003 

MICHAEL J. MULLEN 
ASSISTANT ATTORNEY GENERAL 

Chairman Price and Members of the Committee, I am pleased to be here on behalf 

of Attomey General Stenehjem, and on behalf of several departments and agencies, who 

asked me to present testimony explaining House B1111438, which clarifies the relationship 

between state law requiring the confidential treatment of health information, and the 

federal HIPAA privacy rule. Before I address the provisions of House Bill 1438, let me 

briefly outline the background and purpose of the federal HIPAA privacy rule. 

aackground on the HIPAA Rule for the Prlva~of Health lnfomiatlon 

The federal regulation entitled Standards for Privacy of Individually Identifiable 

Health Information (the Privacy Rule), whlc:h was promulgated by the Department of 

Health and Human Services (HHS), beo,ime effective on April 14, 2001. [fhe 

regulations are found at 45 CFR [Code of Federal Regulations) Parts 160 and 164.] 

The Privacy Rule fs the first comprehensive federal protection for the privacy of health 

Information. 

The privaoy rule came about as a result of the Health Insurance Portablllty and 

Accountablllty Aot [commonly called 11HIPAA11
], 29 U.S.C. §§ 1181 - 1191c (enacted In 

1996)1 which established a number of rules to provide greater access to health 

Insurance regardless of a person's health status. Title II. subtitle F sections 261-264 of 

HIPAA1 42 U.S.C. §§ 1320d -- 1320d-8, sets forth a program for "administrative 

I'· 
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slmpliflcatloni" whlcl'l require~ all health care providers and Insurers to establish uniform 

billing and coding systems In order to simplify and reduce the administrative costs of the 

health care system. Congress also recognized, however, that a uniform electronic 

billing system, which would necessarily Include detailed Information about the diagnosis 

and treatment received by Individual patients, would also greatly Increase the capacity 

for accidental or Intentional disclosure of Individually Identifiable health Information. 

Therefore, Congress required the Secretary of Health and Human Services to establish 

regulations to protect the privacy and security of health Information. 

On December 28, 2000, the final rules on the privacy of Individually Identifiable 

health information were published. The effective date of the privacy rules Is April 14, 

2001. In addition, under the rules, the compliance date for most organizations Is two 

,,--..._ years following the effective date. Thus, doctors, dentists, hospitals, clinics, health 

Insurance companies, and specified government health plans have until April 14, 2003, 

to bring their operations into compliance with the HIPAA privacy rules. (Small Insurers, 

roughly those with an annual premium revenue of $5 million or less, have an additional 

year to come Into compliance.) 

Because of concern that the privacy rule had certain unintended consequences 

that could have Impaired the treatment of patients and made practical compliance with 

the privacy rufe difficult, the Secretary of Health and Human Services made several 

changes to the rule, which were published on August 14, 2002. And, as I mentioned, all 

covered entitles (except small health plans) must be In compliance with the privacy rule 

by April 14 of this year. 
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The purpose of House BIii 1438 

The purpose of House B1111438Is to clarify North Dakota law and make It easier for 

govemment agencies to comply with the requirements of both the federal HIPAA privacy 

rule, and numerous sections of the Century Code that specify the conditions under which 

protected health Information may be disclosed. The bill does not reduce the privacy 

protection that Is given to health Information. The bill also does not place unreasonable 

restrictions on the use of this Information •- to the extent disclosure Is needed to permit 

state agencies to carry out their responslbllltles under the taw. 

Let me now tum to the substantive provisions of House Bill 1438. 

§§.ctlon-By-Sectlon Analysis 

Section 1 amends section 23-01.3-02 to permit a "privacy board" as well as an 

_,,,...-., Institutional review board to authorize a research project. In addition, the section 

clarifies a reference to 11protected health Information" In place of an incorrect reference 

to 11publlc health Information." 

Section 2 amends section 23-07-02.1 relating to reports of human 

Immunodeficiency virus Infection by replacing the term 0release" with the term 

"disclosure" because disclosure Is a defined term and is used throughout the HIPAA 

privacy rule. Section 2 also provides that in addition to disclosure to a health care 

provider providing "direct care." disclosure may be made "as otherwise provided by 

law." 

Section 3 amends section 23-07"02.2 which relates to the confidentiality of 

reports regarding human Immunodeficiency virus cases. Again, the term "released" Is 
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/,,--..,1 replaced by the term 11dlsclosed. 11 In addition the term 11epldemlologlc" is replaced by 

11epldemlologlcal." 
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Section 4 amends subsections 6, 7, and 8 of section 23-07.5-01 to distinguish 

between 11lnfonned consent for testing" for the human Immunodeficiency virus and legal 

permission for 11dlsclosure11 of the test results. In addition, the section Is clarified to 

provide that the test Is for the presence of 11the human immunodeficiency virus" and not 

just for "an antibody" to that virus. Third, the definition of "personal physician" Is clarified 

to more clearly cover situations In which the patient has not designated a personal 

physician. 

Section 5 amends section 23-07,5-02 relating to the situations in which a test for 

the human Immunodeficiency virus may be conducted without the Informed consent of 

the Individual who has exposed other persons. Subdivision a of subsection 2 Is clarified 

to state that the "consent" Is informed consent for '1testlng/ not an °authorlzatlon" for 

disclosure of the test results. 

Third, subdivision b of subsection 2 is amended to provide that the "form" given 

to the subject who will be tested must contain a statement explaining that the test 

results may be disclosed as authorized by law. This will permit disclosure as authorized 

by the federal HIPAA privacy rule. 

Subdivision c of subsection 2 Is amended by deleting several Items that must be 

contained In a consent form because these Items are specified In some detail In the 

"authorization form" that Is required under the federal HIPAA privacy rule. 

Subdivision b of subsection 3 Is amended to clarify which person Is to be tested 

for the presence of human Immunodeficiency virus. 
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Subdivision d of subsection 3 Is amended to clarify that the patient may always 

obtain the test results (which Is required by the federal HIPAA privacy rule) and to 

specify that the test results may be disclosed to others as authorized by law. In 

addition, subdivision d Is amended by deleting the "buried" criminal penalty for person 

who discloses the Identity of a patient In violation of various subsections of this section. 

A criminal penalty for disclosure of protected health Information with Intent to disclose 

the "test subject" Is set forth In section 23-07.5-08, the primary criminal section of this 

chapter, which Is amended under section 9 of this bill. 

Subdivision c of subsection 4 is amended to Include not only the provider but 

also a good Samaritan who renders aid and Is exposed to blood or body tissue. 

Subdivision d of subsection 4 Is amended to make clear that the provider may 

receive a copy of their 0\·\ln test results and that the results may be disclosed "as 

authorized by law." Finally, this subdivision is amendad to clarify that the patient (who 

potentially has been exposed) may not disclose the 0provlder's identity" I.e., the identity 

of the provider who has been tested. 

Subsection 5 is clarified to address situations In which a patient has died and the 

facility was not aware of a possible exposure to the human Immunodeficiency virus, or It 

was not reasonably possible for the facutty to conduct a test and provide the results of 

the test to any physician providing care, an exposed emergency medical service 

provider, other health care provider, or a good Samaritan who rendered aid to the 

deceased person. 
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Subsection 6 Is clarified to provide that any test done pursuant to subsection 3, 4, 

or 5 must be conducted In a "reasonably expedient manner, 11 not the 11most" expedient 

manner possible (which Is potentially contestable). 

Subsection 7 Is clarified to refer to "an exposed person" who may request a test 

of a "source person/ the Individual who has caused a .. significant exposure" to the 

"exposed person." Under current law, the first test may be requested within ten days 

after exposure and a second test may be requested not earlier than five months, nor 

later than six months after significant exposure, The amendment provides that an 

exposed person may request two tests. 11(E]ach test may be requested as soon as 

practicable, consistent with the recommendations of the United States public health 

service, but In no event later than nine months after a significant exposure." This wlll 

provide more floxlblllty regarding the timing of these tests: more time to request the first 

test; and, a larger time frame In which to request the second test. 

Subsection 8 of section 5, contains a clarifying form and style amendment. 

Section 6 amends subsection 1 of section 23-07.5-04 to clarify that the section 

applies to Informed consent for testing, I.e., the legal permission to test an Individual, 

but does not address disclosure of the test results, which requires an 11authorlzatlon 11 

meeting the requirements of the HIPAA privacy rule. Subsection 1 Is also amended to 

provide that testing may be conducted only pursuant to Informed consent, 11unless 

testing Is otherwise authorized by law." 

Section 7 amends section 23-07. 5-06 and clarifies that a person to whom the 

results of a test have been disclosed 11may not disclose the te!.4t results except as 

authorized by law," which Is a reference to disclosure authorized under the federal 
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HIPAA privacy rule. A reference to section 23-05.5-05, which Is repealed by this blll, is 

deleted. 

Section 8 amends section 23-07.5•-07, which relates to civil liability for 

unauthorized disclosure, Is amended by deleting references two sections of the Century 

Code that are repealed, and by repealing an unnecessary sentence regarding the 

burden of proof - a preponderance of evidence - which Is generally applicable In a civil 

action. 

Section 9 amends section 23-07.5-08, which provides a criminal penalty for 

unlawful disclosure of Individually identifiable information regarding the results of a test 

for HIV. The amended section now applies to a person who "knowingly" discloses the 

results of a test In violation of the chapter, and Instead of referring to the harm to the 

subject, applies if the offense Is committed "with Intent to disclose the identity of the 

,,. --~ individual who was tested." 

Section 10 amends subsection 3 of section 23-07. 7-02 by removing a reference 

to section 23-07.5-03, which Is repealed by section 25 of this bill. 

Section 11 amends 23-12-14 relating to copies of health care records. 

Subsection 1 Is amended to refer to a "health care provider" rather than a 11medlcal 

provider' since that is the tenn used in the federal HIPAA privacy rule. The second 

sentence of subsection 1 is removed because It Is unnecessary. Subdivision a of 

subsection 1 Is amended to refer to "health care" rerecords rather than "medical 

rerecords1" the terminology used In the federal privacy rule. 

Subdivision b of subsection 1, relating to the cost of a copy of health care records 

provided to an Individual (for a purpose (lther than disclosure to another provider for 
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treatment), Is repealed. The HIPAA privacy rule contains detailed limitations on the 

charges for providing a copy of health care records to a patient. 

Subsection 2 (a), which provides that an authorization to disclose an Individual's 

health care records Is limited to the time specified, but no longer than three years, Is 

repealed. The federal HIPAA privacy rule does not Impose any time limit on the period 

during which an authorization Is legally valid. In some cases, an Individual may 

authorize the disclosure of their individual Information regarding diabetes, asthma, or 

cancer to a semi-permanent research database. Since an Individual may revoke their 

consent at any time, and since the legislative history of this provision shows that the 

current three-year time limit was lntendecJ to extend tho period of an authorization, the 

subdivision Is repealed. 

Subsection 2(b) authorizing a patient to revoke their f 1uthorlzatlon at any time 

als<.l Is repealed; this right Is clearly established under the federal privacy rule. 

Subsection 3, which provides that a health care provider may disclose a 

patient's health care records to another provider udurlng the time necessary to complete 

a patient's course ot treatment" and conclude all medical and payment transactions 

related to the Individual, Is repealed. Under the federal HIPAA privacy rule, a health 

care provider and a health plan may use protected health information for treatment or 

payment without the consent of the patient. Therefore, this subsection Is unnecessary. 

Subsection 4 provides that It Is 11not a prohibited practice" for a health Insurance 

company with participating provider agreement to require that subscribers or members 

are responsible for providing the Insurer with copies of health care records used for 

claims processing when an Individual uses a nonparticipating provider. This provision, 
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which relates to Insurance law, Is transferred to section 26.1-04-03 by section 16 of this 

bill. 

Section 12 amends section 23-16-09, which relates to Individually Identifiable 

health Information obtained by the Department of Health In the course of a survey or 

Inspection of a hospital, nursing home, or similar facility. This section, which was 

enacted In 1947, permits disclosure of lnfonnatlon to a social service agency relating to 

a newborn without an authorization from the newborn's parents. Such a broad 

disclosure Is not permitted under the federal privacy rule - which preempts any 

provision of state law that Is contrary to the rule's requirements (unless the state law is 

11more stringent" with respect to the disclosure of protected health Information). 

Section 13, which amends section 25-01.3-01, adds a new definition of 

Individually identifiable health Information and personal representative (adopted from 

the federal HIPAA privacy regulation) to clarify the cla,;s of Information and the persons 

to whom Information about an Individual with a developmental disability may be used or 

disclosed. 

Section 14, amer.ds subsection 1 of section 25-01.3-10, to clarify the legal 

authority to disclose Information about an Individual with a developmental disability (or 

as defined by federal law, a person with a "disability"). Specifically, the terminology Is 

amended to refer to "individually Identifiable health Information," an "authorization" for 

"disclosure," and 11personal representative, u which are the terms used In the federal 

HIPAA privacy rule. This subsection Is also amended to permit disclosure as otherwise 

authorized by this chapter, or any other state or federal law. (Subdivision c, of 

subsection 10, sect.lo:, 25-01.3 .. 10.) 
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Section 15, amends section 25-16-07, relating to the treatment records of a 

resident of the developmental center at Westwood Park In Grafton. The terminology Is 

amended to confonn with the federal privacy rule; specifically, to permit disclosure for 

0treatment, payment, or health care operations," and 0 to arrange, facilitate, or coordinate 

service" to a person with a disability. 

Section 16 amends section 26. 1-04-03 by adding language that It Is not a 

prohibited practice for health insurance company with a participating provider 

agreement to require that a subscriber or member using a nonparticipating provider be 

responsible for providing the Insurer with a copy of the health care records used for 

claims processing. This amendment simply moves virtually identical language from 

section 23-12-14 to the Insurance code. 

Section 17 amends section 28-01-46.1 which relates to the disclosure of 

lnfonnatlon among parties In a malpractice claim against health care provider In order to 

facilitate the resolution of tht.,se claims. Specifically, the section Is amended to use the 

term "authorization," which Is the term used In the federal privacy rule for disclosure of 

health Information not related to treatment payment or health care operations. The 

amendment also provides that ff the party commencing the action falls to provide 

appropriate authorizations at the time the action Is commenced, the health care provider 

may use a subpoena or other means to obtain the records, and may seek costs if 

required to do so. 

Section 18, amends subsection 6 of section 37-18-11, relating to the disclosure 

of prote~ted heAlth Information by the North Dakota Veterans Home. The amendment 

substitutes the term "disclosed" for "retease" and substitutes "resldent11 for "veteran11 
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because spouses of a veteran are now permitted to become residents at the Veterans 

Home. In addition, subsection 6 ls amended to permit the Veterans Home to "use and 

discloseH "protected health Information" for treatment, payment, or health care 

operations (the privacy rule terminology) without the consent of a resident. This Is 

consistent with the federal HIPAA privacy rule and the law applicable to other nursing 

homes In North Dakota. The section also permits disclosure as '1otherwlse authorized 

by law." 

Section 19 amends subsection 9 section 37-18-11 to make the disclosure of 

protected health Information about a resident of the Veterans Home to a member of the 

legislative assembly subject to the limitations of any other law. This might apply with 

respect to the disclosure · of Information relating to treatment for substance abuse. 

,,-·· See 42 C.F.R. part 2. This Is just a technical amendment to make It clear that If a more 

restrictive law applies to a certain class of health Information, that limitation applies with 

respect to disclosure to a member of the legislative assembly. 

Section 20 amends subsection 4 of section 43-15-01 relating to the definition of 

confidential Information In the law establishing the Board of Pharmacy, The amendment 

references the term "lndlvldually Identifiable health information" which is a key term In 

the HIPAA privacy rule. The amendment also deletes language describing the 

purposes for which protected health Information may be disclosed because the 

perm!tted use and disclosure of protected health Information Is set forth In the 

operational sections of the chapter 43-15, the Board's charter. 

Section 21, which amends subdivision n of subsection 1 of section 43-15-10, 

clarifies the law with respect to prohibited disclosure of protected health Information 
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f4confldantlal Information") by a pharmacist (or pharmacy). Specifically, the amendment 

uses the term jjdlscloses" which Is the term used In the privacy rule rather than using the 

Indefinite to 0an unauthorized person," and, disclosure Is permitted "as authorized by 

law. 11 

Section 22, amends section 43-47-09, which relates to disclosure of Information 

obtained by a coum~elor rendering counseling services, to provide a broader reference. 

Currently, the only exception requires disclosure under chapter 50-25.1 (relating to child 

abuse); the amendment permits disclosure as authorized by law. The practice of 

professional counseling Includes mental, family therapy, school guidance, and vocational 

counselors. 

Section 23 amends subsection 1 of section 44-04-18.1 which Is a section of the 

open records law relating to records of a public employee's medical treatment or use of 

an employee assistance program, to provide that these records are "confidential," 

except 11as otherwise authorized by law." (Thus, permitting disclose for treatment and 

payment.) This section also Incorporates the HIPAA privacy rule terminology by 

replacing "release" with "used or disclosed," and replacing 14consent11 with "authorization, 

which Is the term used for a disclosure of protected health information for a reason other 

than 14treatment payment, or health care operations." 

Section 24 amends section 50-19-10 which relates to disclosure of records of a 

maternity home. The amendment provides that 0except as otherwise provided by law 

disclosure may be made only In e ;~~d1clal or administrative proceeding In response to an 

order of the court or an administrative tribunal, or for a law enforcement purpose to a 

law enforcement officer, or to a health oversight agency for oversight activities 
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authorized by law." General authority to disclose Information to agencies serving the 

Interests of a patient or a newborn Infant Is repealed because It Is Inconsistent with the 

federal privacy rule, which prohibits such a disclosure unless authorized by the parents 

of the infant. 

Section 25 repeals three sections of the Century Code: sections 23-01.3-03, 

23-07.5-03, and 23-07.5-05. 

Section 23-01.3-03 is repealed because the HIPAA privacy rule provides an 

I ndlvldual with a comprehensive right to obtain copies of their own medical records. 

~ 45 C.F.R. 164.502. 

Section 23-07 .5-03, which relates to con$ent for disclosure of HIV test results, Is 

repealed because the HIPM privacy rule contains detailed requirements for an 

"authorization," I.e., legal permission, to disclose protected health Information, Including 

the results of a test for HIV. 

Section 23-07.5-05, relating to the disclosure of HIV test results, is repealed 

because the HIPAA privacy rule contains detailed requirements and limitations 

regarding the disclosure of any protected health Information without the Individual's 

specific "a uthorizatlon. 11 

Section 26 provides that this bill is an emergency measure. 

Section 27 provides that the blll is effective April 14, 2003, which is the date on 

which all covered providers and health plans (except 11small' health plans) must be In 

nompflance with the HIPAA privacy rule. 

Chairman Price, thank you for providing me an opportunity to discuss the 

provisions of House BIii 1438, which clarlfles the relationship between state law 
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(' requiring the confidential treatment of health Information, and the federal HIPAA privacy 

rule. I wlll be pleased to answer any questions you or other members of the committee 

have regarding the bill, which we believe aligns North Dakota law with the federal 

HIPAA privacy rule, and in turn wJII assist providers, payers, and government agencies 

In achieving compliance with the privacy rule. 
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HIPAA: Overview of Final Privacy Rule 

The Fiua1 Rule for privacy was published by the Department of Health and Human 
Services on December 28, 2000. This rule describes new federal requirements for 
safeguarding the privacy of protected health information (PHI)~ and stipulates when 
entities like the Department of Human Services, the Department of Health, the North 
Dakota Public Employees Retirement System Health Plans (and other state and local 
entities that maintain a health plan or are a covered health care provider) must comply 
with these new standards. The deadline for compliance is April 14, 2003. Below js an 
overview of what's included in the Final Rule for privacy. If you would like to view the 
complete text of the Rule~ see - http://aspe.hhs.gov/admnsimp/bannerps,htm 

The privacy rule includes key provisions for both "covered entities" (which include 
health plans, health care providers. and health care clearinghouses). as welJ as new rights 
for patients. 

hov(slons for covered entitl~s mclude: 
Notice of Privacy Practices (NPP) 
Authorizations 
Minimum necessary requirement' 
Administrative responsibilities 
Business associate obligations 

Rights for patients Include: 
to receive notice of privacy practices 
to request restriction of disclosures 
to access their PHI 
to request amendment of PHI 
to an accounting of disclosures 
to request restrictions on communication of PHI 

What Is protected health Information (PHI)? 

PHI is individually identifiable health infomiation which is created or received by a 
health care provider, health plan, employer, or health care clearinghouse. It is any such 
information that relates to the past, present, or future physical health, mental health or 
condition of an individual. PHI either identifies or could be used to identify the 
individual. Health information which includes any of the following identifiers is 
considered PHI, and thus subject to the regulationr-:, contained in the privacy rule: 

Name 
Address (includes street address, city, county, zip code) 
Names of relatives 
Names of employers 
E"mai) address 
Fax number 
Telephone number 

1 

Tha micrograph lo Images on thh ff lm are accurate reproductions of records del fvered to Modern Information Systems for mlorofl lmlng and 
were filmed In the regular course of business. The photographic process meets standards of the American National Standards Jnst1tute 
(ANS!) for archival microfilm, HOTJCE: Jf the fllmod Image aqove Is less legible than this Notice, 1t is due to the quality of the 
docunent being 111.-..1, ~ CK J 

. ~ ;;&,~ )C ~ IO/tp(6 
o,,eiaiorsion&lurl ¥ro ' Date a, 



L 

Birth date 
Finger or voiceprints 
Photographic images 
Social security number 
Internet protocol (IP) address 
Any vehicle or device serial number 
Medical record number 
Health plan beneficiary number 
Account number 
Certificate/license number 
Web URL 
Any other unique identifying number, characteristic, or code 

Notice of Privacy Practices (NPP) 

Under HIPAA, health care providers must give patients a notice of privacy practices. 
This docwnent explains how patients' infonnation is used and disclosed in the course of 
treatment, payment, and operations, and explains patients' rights. It must be written in 
plain language, and must identify a contact person for privacy complaints. A health care 
provider must give this notice to patients upon the first date of service. The provider must 
also make a good faith effort to obtain the patient's written acknowledgement that they 
have received this notice. 

Authorlzatlo11s 

An authorization is a customized document that gives the covered entity permission to 
use specific PHI for specific purposes, usually purposes other than treatment, payment, or 
operations. An authorization must specifically describe the PHI to be released, who may 
release it, who may receive it. and must be signed and dated by the patient .. Some 
examples of activities that would require authorization are using PHI for marketing 
activities, research, or to make employment detenninations. 

Minimum ni!,...,ssary requirement 

Consider a hypothetical situation. Suppose I am an employer, and I require all new 
employees to have a pre-employment physical. Jane Doe is a new hire. I request the 
results of her physical, and instead of just sending me those results. her physician sends a 
copy of her entire medical record. Obviously, as an employer, I do not have a "need to 
know" Jane's entire medical history. Instead, under HIPAA, PHI is subject to a minimum 
necessary standard. Covered entities (in this case, the physician) must put policies and 
procedures in place to limit disclosure of PHI to the minimum necessary to achieve the 
purpose of that disclosure. The purpose ofmy request for Jane's PHI was to detennine the 
results of her physical. That is all the information I need to know, and so that is all that 
the physician should provide .. 
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Administrative Responslbll/Jies 

The Final Rule describes fow· administrative requirements for covered entities. These are: 

Designate a Privacy O/ftcer 
This person is responsible for overseeing the development and implementation of privacy 
policies and procedures, and for making sure that they are followed. 

Designate a contact person for complaints 

This person is responsible for fielding and addressing patient complaints if they feel that 
the privacy and/or confidentiality of their medical information have been compromised. 

TraJn staff In privacy policies and procedures 

All employees must be trained in how HIP AA requirements apply to their organization, 
as well in any HIP AA-related privacy policies and procedures. This training is a federal 
requirement and must be documented. 

Enforcement and sanctlo,u 

Covered entities must decide what they will do if patient privacy is compromised. They 
must develop and impose sanctions against employees who don't comply with the 
requirements of the Rule. Covered entities must have written policies and procedures for 
what to do in these kinds of situations. 

Business Associates obligations 

The Privacy Rule applies only to health plans. health care providers, and health care . 
clearinghouses. However, when PHI is provided to outside organizations, such as vendors 
and contractors, covered entities must have contracts in place which make sure that 
business associates will use the PHI appropriately. Business Associates can only use PHI 
for the purposes for which they were engaged by the entity (for instance, a transcription 
service hired by a covered entity can use PHI in the course of transcribing records, but 
not for targeting marketing materials to the subjects of that PHI). Furthennore, Business 
Associates must agree that they wiU safeguard the infonnation from misuse, and will help 
the covered entity provide individuals with access to health infonnation and an 
accounting of certain disclosures (see below, under "Right to receive an accounting of 
disclosures. 11

) 

Right to receive nodce of privacy practices 

A health plan and a providm: with a direct patient relationship must give patients a wrlt1en 
description of our privacy practices. This notice must be written in plain language. must 

. explain how health care infonnation is used and disclosed by the govered entit):, and must 
identify a contact person for complaints. 
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Right to request restriction of disclosures 

As a health care consumer, you have a right to request certain restrictions 0~1 the 
disclosure of your PHI. For instance, suppose that for some reason you do not want any 
of your health infonnation released to any labs, even though this kind of release is 
pennitted under HIP AA as part of treatment. You are allowed to request such restrictions, 
although a covered entity does not have to agree to them. However, if a covered entity 
agrees to a restriction, they must honor it. 

Right of Individuals to access their PHI 

You have a right to access (which includes inspecting and/or copying) any health 
information that is used to make decisions about your care. Covered entities must act on a 
request for access within 30 days of receiving it. 

Right to request amend,,,ent of PHI 

You have the right to request that a covered entity amend your PHI. For instance, 
suppose that you have inspected your PHI, and feel that a lab result was not recorded 
correctly. The covered entity does not necessarily have to agree to a request for 
amendment (for instance, if the entity detennines that the infonnation is complete and 
accurate as recorded), but they must act on a request for amendment (whether this request 
is granted or denied) within 60 days of receiving it. 

Right to an accounting of disclosures 

You have a right to know of any disclosures of your PHI made by a covered entity that 
fall outside the scope of treatment, payment, and operations. Covered entities must 
provide an accounting of any such disclosure made within the last six years, and must 
provide a requested accounting within 60 days of receiving the request. You can get one 
free accounting per 12-month period; for any additional requests within that time, the 
entity may charge a nominal fee. 

Right to request restrictions on co,,,,,,unlcatlon of PHI 

You have the right to request restrictions on how your PHI is communicated. For 
instance, if you don't want a provider to mail an appointment reminder to you on a post 
card, you can ask for it to be mailed in an envelope, According to the Final Rule, covered 
entities must accommodate any "reasonable0 request. 

Modified "Hf PAA,• Overview of Final Privacy Rule" by NDCH from lhe OHSV document 
OOregon Health & Science University (OHSU) All Rights Reserved 
Revised: August 2/, 2002 
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Testimony 

House Bill 1438 

House Human Services Committee 

February 1 O, 2003 

8:30 a.m. 

North Dakota Department of Health 

Madam Chair and members of the committee, my name Is Darleen Bartz and I 
am the Health Resources Section Chief with the North Dakota Department of 
Health. I also am responsible for coordinating Implementation of the federal 
Health Insurance Portability and Accountability Act within the Department. I am 
here to provide testimony In support of House Bill 1438. 

Sections 1 through 12 of House BIii 1438 pertain to activities carried out by the 
Department of Health. The changes requested In this bill clarify existing law and 
make It easier for the Department to comply with the requirements of the federal 
Health Insurance Portability and Accountability Act related to the privacy rule. 

House BIii 1438 maintains protection of private health Information and does not 
place unreasonable restrictions on the use of Information. However, these 
changes do clarify existing statutes while Increasing the consistency In language 
related to privacy on the state and federal level. 

In addition to language concerning the Health Insurance Portability and 
Accountability Act, House Bill 1438 contains clarifying language regarding HIV 
lssuea,. Larry Shlreley, State Epldemlologlst, will provide testimony to support the 
need for these changes. 

The fJepartment of Health requests your favorable response to House Bill 1438. f 
am happy to answer any questions you may have. 
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Testimony 

House BIii 1438 

House Human Services Committee 

February 1 o, 2003 

8:30 a.m. 

North Dakota Department of Health 

Madam Chair and members of the committee, my name Is Larry Shlreley and I 
am the State Epldemlologlst with the North Dakota Department of Health. I am 
here to provide testimony In support of House BIii 1438. 

In addition to language concerning the Health Insurance Portablllty and 
Accountability Act, House BIii 1438 contains olarlfylng language drafted by the 
Department of Health regarding HIV Issues and changes related to testing for 
HIV after a significant exposure. The proposed changes regarding testing after a 
significant exposure Include following the recommendations of the United States 
Public Health Service and changing the time periods for when the tests should be 
conducted. 

The Department of Health requests your favorable response to House BIii 1438 
with the amendment as proposed. I am happy to answer any questions you may 
have. 
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House Human Services Committee 
Fifty-eighth Legislative Assembly of North Dakota 

House BIii No. 1438 
February 10, 2003 

Good morning, Chairman Price and Members of the House Human 

Services Committee. I am David Boeck, a State employee and lawyer for 

the Protection & Advocacy Project. I am testifying only about the portion of 

HB 1438 that amends the Century Code chapter on the Protection & 

Advocacy {P&A) Project, 

Section 13 of the bill (page 12, lines 4 to 8) proposes two new 

definitions for the P&A chapter, "lndlvldually Identifiable health Information" 

,and "personal representative." I ask that these definitions not be Included In 

the P&A chapter because, as I propose the amendments, neither term would 

appear In the chapter. 

P&A operates In North Dakota under state and federal laws. The 

federal P&A laws consistently use their own P&A terms. The federal P&A 

laws differ from the HIPAA language. It Is more Important for the North 

Dakota P&A to use the federal P&A language. This does not create a confllct 

with HIPAA regulations. 

The scope of P&A's confldentlallty obligations Is a primary reason for 

using different terms. P&A has the obligation to keep confidential all 

Information about clients and protected persons, not just "Individually 

ldentlflable health Information," Whlle the HIPAA definition of "personal 

ooetator s gnature 

., 



House BIii No. 1173 
January 27, 2003 

representative" Is good, federal P&A laws, federal P&A regulations, judicial 

decisions In other states, and federal judicial decisions govern the North 

Dakota P&A, This law covers persons who may have access to a client's files 

and persons who may consent to disclosure of Information from them. 

Section 14 of the bill (page 12, lines 9 to 31, and page 13, lines 1 to 

4) would Introduce the HI PAA language Into one section of the North Dakota 

P&A laws. Here, where HI PAA language Is compatible with current P&A law, 

amendment Is appropriate. This means "authorization" should replace 

"consent" and "disclose" should replace "release." 

In place of HB 1438's current section 13, I propose replacing "consent" 

(~ with "authorize" In another section of P&A law that Is not covered In HB 

1438. This section covers P&A authority and the discussions about HIPAA 

philosophy convince me that "authorize" should replace "consent." 

L 

As we examine possible amendments to P&A law, I am proposing that 

we simply the statutory language. Assistant Attorney General Mlchael 

Mullen has graciously Included these changes ln HB 1438, These changes 

substitute "dlsablllty" for "developmental disability and mental Illness." The 

current language Is both too broad and too narrow. 

The law Is too broad because mental Illness Is usually not disabling and 

P&A serves only those whose mental Illness Is disabling. The law Is too 

narrow because, under authority of federal law, P&A serves people who have 

Page 2 of 3 
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House BIii No. 1173 
January 27, 2003 

dlsabllltles that are neither developmental disabilities nor mental Illnesses. 

An example Is a person who survives a car accident but who now has a 

dlsabllng spinal cord Injury or a disabling traumatic brain Injury. 

Thank you. I am happy to answer any questions you may have. 

Page 3 of 3 
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Proposed Amendments to House BIii No. 1438 

Page 1, llnes 1 and 2, remove "to create and enact a new subsection to 
section 25-01.3-01 of the North Dakota Century Code, relating to 
definitions;" 

Page 1, line 5, after "23-16-09," Insert "section 25-1.3-06," and remove 
"subsection 1 of" 

Page 12, llnes 4 through 8, after "section 13.", replace the remainder of the 
section with "AMENDMENT, The Introductory paragraph that precedes 
subsections 1 through 13 of section 25-01.3-06 of the North Dakota Centwy 
Code Is amended and enacted as follows: 

"25-01.3-06. Authority of project, Pursuant to rules adopted by the 
committee, the project, within the llmlts of leglslatlve appropriations, 
shall provide advocacy and protective services for persons with 
detvclo~mcntal dlsabllltles and persons with rAental Illnesses. The rules 
adopted by the committee relating to the need for the consent of 
authorization from. the client must balance the rights of persons with 
de'telopmental dlsabllltles or mental Illnesses to privacy and to refuse 
services under section 25-01.3H11 with the committee's duties to 
protect the human and legal rights of persons ellglble for services and 
to monitor facllltles for compliance with federal and state laws and 
rules. The project may:" 

Page 12, line 9, replace "Subsection 1 of section" with "Section" 

Page 12, llne 11, replace "from whlch 11 with "related to'1 

Page 12, llne 12, remove "may be Identified, Including lndlvldually 
ldentlflable health Information" 

Page 12, llnes 20 and 21, replace "who roay be ldentlflable from the 
Information, or that lndlvldual's personal representative" with each lndlvldual 
with a dlsablllty to whom the information relates" 

Page 12, llne.it, remove ", a health oversight agency," 
ztp 

Page 12, llne 2-5, after ",tQ" Insert "a health oversight agency fil" 

. . ······-···---·---· ......... ·--·---f· . d d ·l-1 ed to Modorn tnformat Ion systems for ml crof Hmfng and 
The mferogral)hfo Images on this f1l~a~ recurateT~ftp~od~~;~~~f~ p~~~~~9

8me!tav:~ondards of the American National Standards Institute 
were ff lw.ad In the regularffolourseNOoTlCE s nlefsst,he ff~medo Image ab;ove 1s less legible than this Notice, It 1s due to the quality of the 
(ANSI) for archival micro m, 1 

docllTltnt being f I lmed, _..(.(...~4"~cl..J10~&.:~~22--CK~~1~c~Jh~~e;;L:ll"e"-, _____ -i..l~o.s-/2 __ 1pDl(g a 
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Proposed Amendments to House BIii No. 1438 
Page 2 of 2 

Page 13, llne 3, after "when" overstrike "such", remove "a disclosure", and 
overstrike "Is prohibited by" 

Page 13, line 4, after "law" Insert "prohibits that disclosure" 

Page 13, a~er line 4, Insert "2. Unless ordered by a court of competent 
jurisdiction, the name of a person who In good faith makes a report or 
complaint may not be released or disclosed by the committee or the 
project." 

Renumber accordingly. 

oi,er11tor Signature 
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,~ MEMORANDUM 

To: Rep. Clara Sue Price, Chairman House Human Services Committee 
From: Michael J. Mullen, Assistant Attorney General 
Re: HB 1438; Communications with the Protection and Advocacy Project 
Date: February 10, 2003 

1. E-mail to David BOECK regarding Omnibus HIPAA Bill, later Introduced 
as HB 1438. Thursday, January 91 2003, 2:28 PM (4 pages}. 

2. E-mail to David BOECK suggesting modified HIPAA amendment. 
Sunday, January 12, 2003, 1:00 PM (5 pp). 

3. E-mail to Omnibus HIPAA Bill Review Committee, Including agenda 
discussion of proposed amendments relating to P&A (Protection and 
Advocacy Project). Tuesday, January 14, 2003, 10:06 AM (1 p.}. 

4. Meeting with David BOECK regarding HIPM and the Protection and 
Advocacy project. Tuesday, January 14, 2003, 10:30 AM - 11 :50 AM. 

5. E-mail to David BOECK with notes of Tuesday morning meeting, Including 
attached revised, proposed P&A (protection and advocacy} amendment. 

t'~ 
Tuesday, January 14, 2003, 12:37 PM. 

.I 6, E-mail to David BOECK regarding further comments on legislative .. .,,·' 

language. Tuesday, January 14, 2003, 6:19 PM (2 pp). 

7. E-mail to David BOECK regarding further legislative changes suggested 
by the Department of Health. Wednesday, January 15, 2003, 6:01 PM 

,:,, 
(1 p., with attached 4-page draft). 

~· 
<, 

' 8. E-mail to David BOECK In response to questions about North Dakota 
r:-
i' confidentiality laws relating to health Information. Thursday, January 16, 

2003, 9:33 AM (2 pp), 

9. E-mail to David BOECK providing further background on drafting of 
privacy language regarding P&A (the Protection and Advocacy Project). 
Thursday, January 16, 2003, 1 :16 PM (4 pp), 

10. E-mail to David BOECK providing further analysis of the basis for 
legislative language regarding P&A (the Protection and Advocacy 
Project). Friday, February 7, 2003, 12:08 PM (1 p.; with a 3~page 
attachment). 

Enclosures: Coples of emails and selected attachments 

a / .... ,~ 

L 
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were filmed In the regular course of buafnlefs~t.h Tfflr:;: t:;gae ab,ove Is less legible than thfs Notice, ft Is due to the quality of the 
(ANSI) for archival microfilm, NOTICE1 e 
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Senate Human Services Committee 
Fifty-eighth Leglslatlve Assembly of North Dakota 

House BIii No, 1438 
March 3, 2003 

Good morning, Chairman Lee and Members of the Senate Human 

Services Committee. I am David Boeck, a State employee and Special 

Assistant Attorney General for the Protection & Advocacy (P&A) Project. I 

appear In opposition to HB 1438. 

I testified In support of this bill at the House Human Services 

Committee's hearing on HB 1438. At that time, I offered amendments to 

put the bill In harmony with the protection and advocacy laws. 

The House Human Services Committee amendment to the bill did not 

resolve the problems I Identified. For that reason, I appear today In 

opposition to the bill. I hope to clarify my position and make my testimony 
I 

more persuasive to you. 

My concern with the bill ls limited to sections 13 and 14 on pages 12 

and 13 of the First Engrossment of HB 1438. These sections would amend 

only the Century Code chapter on P&A, chapter 25-01.3. 

The Health Insurance Portability and Accountability Act of 1996 

(HIPAA) governs record-keeping activities of health plans, health care 

clearinghouses, and health care providers. See 42 U.S.C. § 1320d~1 (a). 

HIPAA does not apply to the record .. keeplng activities of P&A. 

J 
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House BIii No. 1173 
March 3, 2003 

Federal protection and advocacy laws govern the record-keeping 

activities of protection and advocacy systems that serve the states, 

territories, the District of Columbia, and American Indian tribes. These laws 

are both narrower and broader than HIPAA. Federal protection and 

advocacy laws are narrower because they apply to the record-keeping 

activities only of proter.:tlon and advocacy systems; they are broader 

because they cover more records than "lndlvldually ldentlflable health 

Information." 

As the federal HIPAA statute does not cover P&A's record-keeping 

activities, neither do the federal HIPAA privacy regulations. HB 1438 would 

amend the State P&A laws to adopt the style of federal HIPAA privacy 

regulatlons. Engraftlng the HIPAA privacy regulations on the State 

protection and advocacy laws would be confusing, Ineffective, and 

unwelcome. 

Congress has not amended federal protection and advocacy laws to 

mirror the HIPAA privacy regulations. Protection and advocacy systems 

have different laws because they are much different from the health plans, 

health care clearinghouses, and health care providers covered by the HIPAA 

record-keeping laws. 

Section 13 of the bill (page 12, I Ines 4 to 7) would cast two new 

definitions Into state P&A law, \'Individually Identifiable health Information" 

Page 2 of 5 
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House BIii No. 1173 
March 3, 2003 

and "personal representative," These definitions would not Improve State 

P&A laws and threaten conflict with federal P&A laws. 

Under current federal and state protection and advocacy laws, P&A has 

an obligation to keep confidential fill Information about clients and protected 

persons, not just "lndlvldua lly ldentlfla ble health Information." These 

obligations are part of well-established federal-state protection and advocacy 

laws. State and federal judicial decisions have already Interpreted and 

enforced these laws. 

Section 14 of the bill (page 12, lines 8 to 31, and page 13, lines 1 to 

3) would amend one section of the North Dakota P&A laws. There Is no 

convincing reason to tarn per with this state law; It works very well as It Is 

and HIPAA privacy regulations do not apply to P&A's record-keeping 

practices. 

The North Dakota protection and advocacy laws will remain consistent 

with federal laws If the Legislature defeats HB 1438. 

Attached to my testimony ls a February 28 letter from Gary P. Gross, 

Senior Public Policy Counsel for the National Association of Protection & 

Advocacy Systems. Mr. Gross wrote about the NAPAS Interpretation of the 

relevant federal laws. The position I present today Is consistent with the 

NAPAS Interpretation. Mr. Gross states, "Congress and the responsible 

federal agencies have created a comprehensive and exclusive scheme 

Page 3 of 5 
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House BIii No. 1173 
March 3, 2003 

regarding the operation of P&As, Including their record keeping 

requirements." 

Nonetheless, attached to my testimony Is a proposed compromise 

amendment that would adopt some HIPAA terminology without 

compromising consistency with federal P&A law. 

In place of HB 1438's current section 13, I propose replacing "consent" 

with "authorize" In another section of P&A law that Is not covered In HB 

1438. This section covers P&A authority and replacing "consent" with 

"authorize" will not Interfere with current operation of the law. 

Section 14 of HB 1438 would not Interfere with current operation of 

the law If limited to replacing "consent" with "authorize" and replacing 

"release" with "disclose." 

While we consider amendments to P&A law, I propose that we simplify 

the statutory language. Assistant Attorney General Michael Mullen has 

graciously Included these changes In H B 1438. These changes substitute 

"dlsablllty" for "developmental disability and mental Illness." The current 

language Is both too broad and too narrow. 

Current language Is too broad because mental Illness Is usually not 

disabling and P&A serves only those whose mental Illness Is disabling. The 

law Is too narrow because, under authority of federal law, P&A serves people 

who have dlsabllltles that are neither developmental dlsabllltles nor mental 

Page 4 of 5 
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House BIii No. 1173 
March 3, 2003 

Illnesses. An example Is a person who survives a car accident but who now 

has a dlsabllng spinal cord Injury or a disabling traumatic brain Injury. 

Thank you. I am happy to answer any questions you may have, 

Page:: of s 
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FEB-28-03 FRI 07:17 PM NAPAS FAX NO, 2024089520 P. 02 

-~APAS Nr1Lio1rnl Association of Protection Si Advocacy Syst<:!tnS 

FobrtHHY 28, 2003 

Torns~1 Larson 
[::xecutiv0 Director 
P(ot1·;ctlon & Advocucy Project 
400 E~:ist Boulevard Avenue 
Ruiln 409 
8inrnr1rd:, ND 58501-4071 

Subjecl: Stato Applicutlon of Privacy Requirements In HIPM to Protection mid 
Advocacy Systems 

Wo unc.h:)rslHnd tl1~t tho North Dakotei State Legislature is considering legislntlon that 
- ··· --, i.-vould impose new rocord keeping and confldentlality requirements on your anency. 

L 

Those neiw r0quiremf~11ts would be based on wilh those which aro applicable to he::llth 
c<1re prov!d(~rs and othGr covered entitles under the regulations Implementing tho 
foclornl Hc£1llh Insurance Porfobllily and Accountability Act (HIPAA). We believe that 
m1ch loglslaf:ion would tle prohibited by exi:,ling Federal law, which comprehensively 
1:1nd c~xcluslvely gow~ms tho operation of all P&,\s nationwide. 

fTho following is provided for the benefit of others who may be reviewing this opinion: 
N1\Pl\S is the voluntary rncmbershlp organization for the Protection and Advocacy 
(Pt~A) Syslom, tho congressionEJ!ly-mandat~d nationwide network of disability rights 
tioon<.;ics. As cJ long.,tirnB contractor to the Department of Health cJnd Human Servlcor,, 
NAPAS provides P&A:) wit!, training nnd technlcal ussistance, coordinates their 
aclivitk~~i, and renders advice on their statutory authority. It is In this capacity that 
NAP/\8 has developed an Intimate familiarity with the interpretation of tho fedora! lc)Ws 
~JOl/1'.i,rning the P&A Sy:~tern, and in which we are providing this opinion. For more 
in(orrna!.1011 1 see the annu~I report of lhe P&A System, which ls available on-line ,1t 
~,vww. ncmt1 s. o rgJ 

./\ri you know, P&As wore establlsh~d In e8ch state and U.S. territory under H1e 
f.kvolopn1e:ntfil Disabllitlos Assistam-;o and Bill of Rights ("DO") Act of 1975 (whlch wa~. 
rnpbcacJ by the DD Act of 2000, codified at 42 U.S.C. 15001 et seq.). The DD Act 
,:wthoriios P&As to investigate nbuse and neglect of persons with dovelopmentc:il 
dlm:iblll11Gs, nnd to prnvidc lhcse 1ndivlduat~ with a full relnge of advoc~cy and legrll 
~~0rvh~C:\$, 

N11tiomd AS$<)cfatiori. of Prote-c:tlon & Advm:~1cy Syst,~m~, Inc. 
Ol\O $11c111ul S1r~._1, l'--'~1 $~ill~ 211 

W;i~hi11~1011, DC 20◊0~ 
(W:?) •JOFl,~31,1 F.',X: (201) ·1C:~-sino ·rr't': (2(°/2) '10d-Or,z t 
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FEB-28-03 FRI 07: 18 PH NAPAS 

HIPAA .... Protection and Advocacy Systems 
Ft1bruary 28, 2003 
Page 2 of 2 

FAX NO, 2024089520 P, 03 

Tllo DD Act and ils impkm10ntlr1g regulations (at 45 CFR Part 1386) ostabllshed a 
compr~,hnnsiwJ feclernl scheme selllng out authority for P&As and gt)11erning their 
ope1"i'.:ltions. Tho st~tute and regulations, along with the administrative pollcles of th1:.) 
Oop:ulmont of Hoal'lh and Human Services, which oversees the P&A System, set out 
dolt1ilod requireme11ts concerning con'fldentlaliiy of agency and client records and 
n~lulc·d record kecplniJ rnquiremonts. The Feci0r~11 Office of Managem~nt and Budget 
nlso lws lsHued additional regulations that supplement these requirements and are 
c1ppPr;-:1ble to Pc'd,s and ,)ther grcintees of the federal government. 

!rn.leed, tl'le DD Act, at 42 U.S.C. 15043(a)(2)(K), provides that the "State shall not apply 
polid0s'' thnt would burden P&A staff functions funded under the Act. Morn generally, 
l111-) rngu!ations Implementing tho Act provide on lhis point that "State law must not 
uirn!nisl'l tho reciuired :rnthority of th0 Protec lion rind Advocacy System. 11 42 CFR 
1380.21 (f). 

/\(~cn,dingly, Congresr; i:md tha responsible federal agencies have crec1ted n 
corriprotv..~msiv0 :rnd e:<clusive scheme regnrding the operation of P&As, including their 
record koeping requimmc~nts. Under constitutional principles of Supremacyt it would be 
lrnpropor for stato authorities to Impose additional administrative requirements. given 
this compretwnsive sti11tutory and regulatory scheme regarding P&A operations, 

Plon!~e lot me know if we cDn provide any further information on this matter. 

· ·· · ·•-·· · · · ll d to Mudern Information system1:1 for microfilming and 
Tho micro raphlo Image~ on thlA film are occurote reproductions of records d:tav!~!ndards of th~ American National Standards Institute 
wore fll~ In the regular oouree of business, The photographl:i~;o,:ete:': legible than this Notice, ft Is due to the quality of the 
(ANSI) for archival microfilm, MOTICE1 If the filmed Image o . 

docUTient being filmed, ~ (;, :k <J< 1 J/m J _ /CJ.//o /6 'j.. _ 
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Proposed Amendments to House BIii No. 1438 

Page 1, llnes 1 and 2, remove "to create and enact a new subsection to 
section 25-01.3-01 of the North Dakota Century Code, relating to 
definitions;" 

Page 1, line 5, a~er "23-16-09," Insert "section 25-1.3-06," and remove 
"subsection 1 of" 

Page 12, lines 4 through 7, a~er "section 13.", replace the remainder of the 
section with "AMENDMENT, The Introductory paragraph that precedes 
subsections 1 through 13 of section 2.5-01.3-06 of the North Dakota Century 
Code Is amended and reenacted as follows: 

"25-01.3-06. Authority of project. Pursuant to rules adopted by the 
committee, the project, within the limits of legislative appropriations, 
sh~II provide advocacy and protective services for persons with 
developmental disabilities and persons with mental IHnesses. The rules 
adopted by the committee relating to the need for the consent of 
authorization from the client must balance the rights of persons with 
dcvclopmeA-tat dlsabllltles er mental Illnesses to privacy and to refuse 
services under section 25-01. 3-11 with the committee's duties to 
protect the human and legal rights of persons ellglble for services and 
to monitor facilities for compliance with federal and state laws and 
rules. The project may:" 

Page 12, line 8, replace "Subsection 1 of section" with "Section" 

Page 1. 2, line 11, replace "from which" with "related to" 

Page 12, line 12, remove ''may be Identified, Including Individually 
ldentlflable health lnformatlQ!L." 

Page 12, lines 20 and 21, replace 11 who may be Identifiable from the 
Information, or that Individual's personal representative" with 11 a disability to 
whom the Information relates" 

Page 12, line 24, remove 11
, a health oversight agency," 

Page 12,, line 25, after "to" Insert "a health oversight agency or" 
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Proposed Amendments to House Bill No. 1438 

Page 2 of 2 

Page 13, llne 2, after "when" overstrike "such", remove "a disclosure", and 
overstrike ''Is prohibited by" 

Page 13, line 3, after "law" Insert "prohibits that disclosure" 

Page 13, after line 4, Insert "2. Unless ordered by a court of competent 
jurisdiction, the name of a person who In good faith makes a report or 
complaint may not be telcascd Of disclosed by the committee or the 
project." 

Renumber accordingly. 



-~~ TESTIMONY OF THE OFFICE OF ATTORNEY GENERAL 
ON HOUSE BILL 1438 REGARDING THE PRIVACY HEAL TH INFORMATION 

BEFORE 
SENATE COMMITTEE ON HUMAN SERVICES 

MARCH 3, 2003 

MICHAEL J, MULLEN 
ASSISTANT ATTORNEY GENERAL 

Chairman Lee and Members of the Committee, I am pleased to be here on behalf 

of Attorney General Stenehjem, and on behalf of several departments and agencies, who 

asked me to present testimony explaining House Bill 1438, which clarifies the relationship 

between state law requiring the confidential treatment of health Information, and the 

federal HIPAA privacy rule. Before I address the provisions of House Bill 1438, let me 

briefly outline the background and purpose of the federal HIPAA privacy rule. 

Background on the HIPAA Rule for the Privacy of Health Information 

The federal regulation entitled Standards for Privacy of Individually Identifiable 

Health Information (the Privacy Rule), which was promulgated by the Department of 

Health and Human Services (HHS), became effective on April 14, 2001. [The 

regulations are found at 45 CFR [Code of Federal Regulations] Paris 160 and 164.J 

The Privacy Rule Is the first comprehensive federal protection for the privacy of health 

Information. 

The privacy rule came about as a result of the Health Insurance Portability and 

Accountability Act [commonly called "HIPAA"], 29 U.S.C. §§ 1181 - 1191c (enacted in 

1996), which established a number of rules to provide greater access to health 

Insurance regardless of a person,s health status. Title II, subtitle F sections 261-264 of 

HIPAA, 42 U.S.C. §§ 1320d -- 1320d-8, sets forth a program for "administrative 
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slmpllflcatlon,U which requires all health care providers and Insurers to establish uniform 

billing and coding systems In order to simplify and reduce the administrative costs of the 

health care system. Congress also recognized, however, that a uniform electronic 

billing system, which would necessarily include detailed information about the diagnosis 

and treatment received by Individual patients, would also greatly increase the capacity 

for accidental or Intentional disclosure of individually identifiable health Information . 

Therefore, Congress required the Secretary of Health and Human Services to establish 

regulations to protect the privacy and security of health information. 

On December 28, 20001 the final rules on the privacy of Individually Identifiable 

health information were published. The effective date of the privacy rules Is April 14, 

2001. In addition, under the rules, the compliance date for most organizations is two 

years following the effective date. Thus, doctors, dentists, hospitals, clinics, health 

lnsur~nce companies, and specified government health plans have until April 14, 2003, 

to bring their operations into compliance with the HIPAA privacy rules. (Small Insurers, 

roughly those with an annual premium revenue of $5 million or less, have an additional 

year to come Into compliance.) 

Because of concern that the privacy rule had certain unintended consequences 

that could have impaired the treatment of patients and made practical compliance with 

the privacy rule difficult, the Secretary of Health and Human Services made several 

changes to the rule, which wore published on August 14, 2002. And, as I mentioned, all 

covered entitles (except small health plans) must be in compliance with the privacy rule 

by April 14 of this year. 

2 
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The Purpose of House B11I1438 

The purpose of House Bill 1438 is to clarify North Dakota law and make it easier for 

government agencies to comply with the requirements of both the federal HIPAA privacy 

rule, and numerous sections of the Century Code that specify the conditions under which 

protected health information may be disclosed. The bill does not reduce the privacy 

protection that is given to health information. The bill also does not place unreasonable 

restrictions on the use of this information -- to the extent disclosure Is needed to permit 

state agencies to carry out their responsibilities under the law. 

Let me now turn to the substantive provisions of House Bill 1438. 

Section-By-Section Analysis 

Section 1 amends section 23-01.3-02 to permit a 11 privacy board" as well as an 

institutional review board to authorize a research project. In addition, the section 

clarifies a reference to 11protected health lnformatlon11 in place of an Incorrect reference 

to "public health Information." 

Section 2 amends section 23-07-02.1 relating to reports of human 

immunodeficiency virus infection by replacing the term 0 release 11 with the term 

11dlsclosureu because disclosure Is a defined term and is used throughout the HIPAA 

privacy rule. Section 2 also provides that in addition to disclosure to a health care 

provider providing "direct care," disclosure may be made 11as otherwise provided by 

law." 

Section 3 amends section 23-07-02.2, which relates to the confidentiality of 

reports regarding human immunodeficiency virus cases. Again, the term 11released 11 Is 

3 
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replaced by the term 11dlsclosed. 11 In addition the term 11epldemlologlc" is replaced by 

11epidemiological." 

Section 4 amends subsections 6, 7, and 8 of section 23-07.5-01 to distinguish 

between "Informed consent for testlng 11 for the human immunodeficiency virus and legal 

permission for 11disclosure" of the test results. In addition, the section is clarified to 

provide that the test is for the presence of "the human Immunodeficiency virus" and not 

just for uan antibody" to that virus. Third, the definition of 11personal physlclan'1 is clarified 

to more clearly cover situations in which the patient has not designated a personal 

physician. 

Section 5 amends section 23-07 .5-02 relating to the situations in which a test for 

the human Immunodeficiency virus may be conducted without the informed consent of 

the individual who has exposed other persons. Subdivision a of subsection 2 is clarified 

to state that the "consent" Is Informed consent for 11testing," not an "authorization" for 

disclosure of the test results. 

Third, subdivision b of subsection 2 is amended to provide that the "form" given 

to the subject who will be tested must contain a statement explaining that the test 

results may be disclosed as authorized by law. This will permit disclosure as authorized 

by the federal HIPAA privacy rule. 

Subdivision c of subsection 2 Is amended by deleting several items that must be 

contained In a consent form because these Items are specified In some detail in the 

11authorlzatlon form'1 that is required under the federal HIPAA privacy rule. 

Subdivision b of subsection 3 Is amended to clarify which person Is to be tested 

for the presence of human Immunodeficiency virus. 
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Subdivision d of subsection 3 Is amended to clarify that the patient may always 

obtain the test results (which Is required by the federal HIPAA privacy rule) and to 

specify that the test results may be disclosed to others as authorized by law. In 

addition, subdivision d Is amended by deleting the 11burled" criminal penalty for person 

who discloses the identity of a patient in violation of various subsections of this section. 

A criminal penalty for disclosure of protected health Information with Intent to disclose 

the 11test subject11 Is set forth in section 23-07.5-08, the primary criminal section of this 

chapter, which is amended under section 9 of this bill. 

Subdivision c of subsection 4 Is amended to include not only the provider but 

also a Good Samaritan who renders aid and is exposed to blood or body tissue, 

Subdivision d of subsection 4 is amended to make clear that the provider may 

receive a copy of their own test results and that the results may be disclosed, 11::;s 

authorized by law." Finally, this subdivision is amended to clarify that the patient (who 

potentially has been exposed) may not disclose the 11provider's identity" i.e., the identity 

of the provider who has been tested. 

Subsection 5 Is clarified to address situations in which a patient has died and the 

facility was not aware of a possible exposure to the human immunodeficiency virus, or It 

was not reasonably possible for the facility to conduct a test and provide the results of 

the test to any physician providing care, an exposed emergency medical service 

provider, other health care provider, or a Good Samaritan who rendered aid to the 

deceased person, 

5 



Subsection 6 Is clarified to provide that any test done pursuant to subsection 3, 4, 

or 5 must be conducted in a 11reasonably expedient manner/' not the "most" expedient 

manner possible (which is potentially contestable). 

Subsection 7 is clarified to refer to "an exposed person" who may request a test 

of a "source person," the Individual who has caused a 11slgniflcant exposure" to the 

uexposed person.'1 Under current law, the first test may be requested within ten days 

after exposure and a second test may be requested not earlier than five months, nor 

later than six months after significant exposure. The amendment provides that an 

exposed person may request two tests. 11[E]ach test may be requested as soon as 

practicable 1 consistent with the recommendations of the United States public health 

service, but In no event later than nine months after a significant exposure.'' This will 

provide more flexibility regarding the timing of these tests: more time to request the first 

test; and, a larger time frame in which to request the second test. 

Subsection 8 of section 5, contains a clarifying form and style amendment. 

Sec.:tion 6 amends subsection 1 of section 23H07.5-04 to clarify that the section 

applies to informed consent for testing, i.e., the legal permission to test an individual, 

but does not address disclosure of the test results, which requires an 11authorization 11 

meeting the requirements of the Hf PAA privacy rule. Subsection 1 Is also amended to 

provide that testing may be conducted only pursuant to Informed consent, "unless 

testing is otherwls~ authorized by law. 11 

Section 7 amends section 23-07.5-06 and clarifies that a person to whom the 

results of a test have been disclosed 11may not disclose the test results except as 

authorized by law," which Is a reference to disclosure authorized under the federal 
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HIPAA privacy rule. A reference to section 23-05.5-05, which Is repealed by this blll 1 Is 

deleted. 

Section 8 amends section 23-07.5-07, which relates to civil liability for 

unauthorized disclosure, Is amended by deleting references two sections of the Century 

Code that are repealed, and by repealing an unnecessary sentence regarding the 

burden of proof - a preponderance of evidence - which is generally applicable in a civil 

action. 

Section 9 amends section 23-07.5-08, which provides a criminal penalty for 

unlawful disclosure of individually Identifiable information regarding the results of a test 

for HIV. The amended section now applies to a person who "knowingly" discloses the 

results of a test In violation of the chapter, and instead of referring to the harm to the 

subject, applies if the offense is committed "with intent to disclose the identity of the 

individual who was tested." 

Section 10 amends subsection 3 of section 23w07. 7-02 by removing a reference 

to s0ction 23-07.5-03, which is repealed by section 25 of this bill. 

Section 11 amends 23-12-14 relating to copies of health care records. 

Subsection 1 is amended to refer to a "health care provider" rather than a 0 medical 

provider" since that is the term used in the federal HIPAA privacy rule. The second 

sentence of subsection 1 is removed because it is unnecessary. Subdivision a of 

subsection 1 is amended to refer to 11health care" rerecords rather than ''medical 

rerecords," the terminology used in the federal privacy rule. 

Subdivision b of subsection 1, relating to the cost of a copy of health care records 

provided to an Individual (for a purpose other than disclosure to another provider for 
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treatment), Is repealed. The HIPAA privacy rule contains detailed limitations on the 

charges for providing a copy of health care records to a patient. 

Subsection 2 (a), which provides that an authorization to disclose an individual's 

health care records is limited to the time specified, but no longer than three years, Is 

repealed. The federal HIPAA privacy rule does not impose any time limit on the period 

during which an authorization is legally valid, In some cases, an Individual may 

authorize the disclosure of their individual information regarding diabetes, asthma, or 

cancer to a semi-permanent research database. Since an individual may revoke their 

consent at any time, and since the legislative history of this provision shows that the 

current three-year time limit was intended to extend the period of an authorization, the 

subdivision is repealed. 

Subsection 2(b) authorizing a patient to revoke their authorization at any time 

also Is repealed; this right is clearly established under the fed~ral privacy rule. 

Subsection 3, which provides that a health care provider may disclose a 

patient's health care records to another provider "during the time necessary to complete 

a patient's course of treatment" and conclude all medical and payment transactions 

related to the individual, is repealed. Un<.Jer the federal HIPAA privacy rule, a health 

care provider and a health plan may use protected health information for treatment or 

payment without the consent of the patient. Therefore, this subsection is unnecessary. 

Subsection 4 provides that a is "not a prohibited practice" for a health insurance 

company with participating provider agreement to require that subscribers or members 

are responsible for providing the insurer with copies of health care records used for 

claims processing when an individual uses a nonparticipating provider. This provision, 

8 



which relates to insurance law, Is transferred to section 26.1~04-03 by section 16 of this 

bill. 

Section 12 ame:nds section 23-16-09, which relates to Individually Identifiable 

health information obtained by the Department of Health in the course of a survey or 

Inspection of a hospital, nursing home, or similar facillty. This section, which was 

enacted in 1947, permits disclosure of information to a social service agency relating to 

a newborn without an authorization from the newborn's parents. Such a broad 

disclosure is not permitted under the federal privacy rule - which preempts any 

provision of stc:lte law that is contrary to the rule's requirements (unless the state law is 

11more stringent" with respect to the disclosure of protected health information). 

Section 13, which amends section 25-01.3-01, adds a new definition of 

individually identifiable health information and personal representative (adopted from 

the federal HIPAA privacy regulation) to clarify the class of information and the persons 

to whom informaticm about an individual with a developmental disability may be used or 

disclosed. 

Section 141 amends subsectlon 1 of section 25-01.3-10, to clarify the !egal 

authority to disclose Information about an individual with a developmental disability (or 

as defined by federal law, a person with a "disability11
). Specifically, the terminology is 

amended to refer to "Individually identifiable health information." an °authorization 11 for 

"disclosure," and "personal representative," which are the terms used in the federal 

HIPAA privacy rule, This subsection Is also amended to permit disclosure as otherwise 

authorized by thir, chapter, or any other state or federal law. (Subdivision c, of 

subsection 10, section 25-01.3-10.) 
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Section 15, amends section 25-16-07 1 relating to the treatment records of a 

resident of the developmental center at Westwood Park In Grafton. The terminology is 

amended to conform to the federal privacy rule; specifically, to permit disclosure for 

"treatment, payment or health care operations," and "to arrange, facilitate, or coordinate 

service" to a per~on with a dlsabillty. 

Section 16 amends section 26.1-04-03 by adding language that It is not a 

prohibited practice for health insurance company with a participating provider 

agreement to require that a subscriber or member using a nonparticipating provider be 

responsible for providing the insurer with a copy of the health care records used for 

claims processing. This amendment simply moves virtually identical language from 

section 23·-12-14 to the insurance code. 

Section 17 amends section 28-01-46.1, which relates to tho disclosure of 

Information among parties in a malpractice claim against health care provider in order to 

facilitate the resolution of these claims. Specifically, the section is amended to use the 

term 11authorizatlon, u which ls the term used In the federal privacy rule for disclosure of 

health information not related to treatment payment or health care operations. The 

amendment also provides that if the party commenr;ing the action fails to provide 

appropriate authorizations at the time the action is ,:;ommenced, the health care provider 

may use a subpoena or other means to obtain the records, and may seek costs if 

required to do so. 

Section 18, amends subsection 6 of section 37-18-11 t relating to the disclosure 

of protected health information by the North Dakota Veterans Home. The amendment 

substitutes the term 11disclosed 11 for 11 release 11 and substitutes 11resident for 11veteran 11 

10 



,,,.,-...._, because spouses of a veteran are now permitted to become residents at the Veterans 

Home. In addition, subsection 6 is amended to permit the Veterans Home to 11use and 

disclose" "protected health lnformationn for treatment, payment, or health care 

operations (the prlvac~· rule terminology) without the consent of a resident. This Is 

consistent with the federal HIPAA privacy rule and the law applicable to other nursing 

homes in North Dakota. The section also permits disclosure as "otherwise authorized 

bylaw.'' 

Section 19 amends subsection 9 section 37-18-11 to make the disclosure of 

protected health information about a resident of the Veterans Home to a member of the 

Legislative Assembly subject to the limitations of any other law. This might apply with 

respect to the disclosure of information relating to treatment for substance abuse. 

See 42 C.F.R. part 2. This is just a technical amendment to make It clear that if a more 

restrictive law applies to a certain class of health Information, that llmitatlon applies with 

respect to disclosure to a member of the Legislative Assembly. 

Section 20 amends subsection 4 of section 43-15~01 relating to the definition of 

confidential information in the law establishing the Board of Pharmacy. The amendment 

references the term "individually identifiable health information" which is a key term in 

the HIPAA privacy rule. The amendment also deletes language describing the 

purposes for which protected health information may be disclosed because the 

permitted use and disclosure of protected health information is set forth in the 

operational sections of the chapter 43H15, the Board 1s charter. 

Section 21, which amends subdivision n of subsection 1 of section 43-15-10, 

clarifies the law with respect to prohibited disclosure of protected health information 
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( 'confidential information") by a pharmacist (or pharmacy), Specifically, the amendment 

uses the term 11discloses" which is the term used In the prlvacy rule rather than using the 

indefinite to "an unauthorized person," and, disclosure is permitted "as authorized by 

law," 

Section 22, amends section 43-47-09, which relates to disclosure of information 

obtained by a counselor rendering counseling services, to provide a broader reference, 

Currently, the only exception requires disclosure under chapter 50-25.1 (relating to child 

abuse); the amendment permits disclosure as authorized by law. The practice of 

professional counseling includes mental, family therapy, school guidance, and vocational 

counselors, 

Section 23 amends subsection 1 of section 44-04-18.1 which Is a section of the 

open records law relating to records of a public employee's medical treatment or use of 

an employee assistance program, to provide that these records are 0confidential," 

except 0as otherwise authorized by law," (Thus, permitting disclose for treatment and 

payment.) This section also incorporates the HIPAA privacy rule terminology by 

replacing "release" with "used or disclosed/ and replacing "consent" with "authorization, 

which is the term used for a disclosure of protected health information for a reason other 

than 11treatment 1 payment, or health care operations," 

Section 24 amends section 50-19~10 1 which relates to disclosure of records of a 

maternity home. The amendment provides that "except as otherwise provided by law 

disclosure may be made only in a judicial or administrative proceeding In response to an 

order of the court or an administrative tribunal, or for a law enforcement purpose to a 

law enforcement officer, or to a health oversight agency for oversight activities 
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_,,..-..'. authorized by law." General authority to disclose Information to agencies serving the 

interests of a patient or a newborn Infant is repealed because it Is inconsistent with the 

federal privacy rule, which prohibits such a disclosure unless authorized by the parents 

of the infant. 

Section 25 repeals three sections of the Century Code: sections 23-01.3-03, 

23-07.5-03, and 23-07.5-05. 

Section 23-01.3-03 Is repealed becal1se the HIPAA privacy rule provides an 

Individual with a comprehensive right to obtain copies of their own medical records. 

s~e 45 C.F.R. 164.502, 

Section 23-07.5-03, which relates to consent for disclosure of HIV test results, Is 

repealed because the HIPAA privacy rule contains detailed requirements for an 

"authorization," i.e., legal permission, to disclose protected health information, including 

the results of a test for HIV. 

Section 23~07.5-05, relating to the disclosure of HIV test results, Is repealed 

because the HIPAA privacy rule contains detailed requirements and limitations 

regarding the disclosure of any protected health information without the individual's 

specific "a utho rlzation," 

Section 26 provides that this bill is an emergency measure. 

Section 27 provides that the bill is effective April 14, 2003, which Is the date on 

which all covered providers and health plans (except "small' health plans) must be in 

compliance with the HIPAA privacy rule. 

Chairman Lee, thank you for providln~ me an opportunity to discuss the 

provisions of House Bill 1438, which clarifies the relationship betwoen statt., law 
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requiring the confidential treatment of health Information. and the federal HIPAA privacy 

rule. I will be pleased to answer any questions you or other members of the committee 

have regarding the bill. which we believe aligns North Dakota law with the federal 

HIPM privacy rule, and in turn will assist providers, payers. and government agencies 

in achieving compliance with the privacy rule. 

# # # 
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AMENDMENT TO HD_, 03-03-03 

SECTION 2. A new section to chapter 43-15 of the North Dakota Century Code is 

created and enacted as follows: 

Prohibited disclosures. A pharmacist and any employee of a pharmacy may not disclose 

to any third person any infonnation regarding the prescriptive practices of a practitioner which 

identifies the practitioner. Trus section does not limit disclosures within the phannacy; between 

a pharmacist or an employee of a pharmacy and the practitioner or the practitioner's office staff; 

consented to by the practitioner; and disclosw,es otherwise reqnired by law. 

Page 2, line 17, after "practitioner'' insert "unless the practitioner consents to disclosure of the 

information in writing" 

Page 2, 1ine 19, delete "consented to by the practioner;" 
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL 1438 

Page 2, after llne 3, Insert: 

SECTION 2. AMENDMENT. Subsection 1 of section 23-07-01.1 of the North Dakota 

Century Code Is amended and reenacted as follows: 

1. A«-tmyslolans and other modloal professionals A physician or other health care 

provider may report Immediately to the department of transportation In writing, 

the name, date of birth, and address of every person fourteen years of age or 

over coming before them for examination, attendance, care, or treatment WReR jf 

there Is reasonable cause to believe that~ the person due to physical or 

mental reason Is Incapable of safely operating a motor vehicle or diagnosed as a 

case of a disorder-defined as characterized by lapses of consciousness, gross 

physical or mental Impairments. and such a report Is necessary to prevent or 

lessen a serious and Imminent threat to the health or safety of a person or the 

Page 13, after llne 4, ln3ert: 

11 2. Unless ordered by a court of competent jurisdiction, the name of a person who In 

good faith makes a report or complaint may not be released or disclosed by the 

committee or the project." 

On page 18 after line 6, Insert: 

"SECTION 24. A new section 44-04-18.18 of the North Dakota of the 

North Dakota Century Code Is created and enacted as follows: 

44-04-18.18. Business Associate - Duty to protect Information. 
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1. As used In this section: 

'Business associate' has the meaning set forth In title 45, Code of Federal 

Regulations, part 160,sectlon 103; and 

'Public entity' has the meaning set forth In section 44-04-17.1 (12). 

2. If a public entity Is acting as a business associate of another public 

entity, the entity acting as a business associate shall comply with all of the 

requirements applicable to a business associate under title 45, Code of 

Federal Regulations, part 164, section 504, subsection e, paragraph 2." 

Renumber accordingly 

The baslo for the "BA" amendment Is the authorlty set forth regarding Business Associate 
Contracts In 45 CFR § 164.504(e)(3){1){B). which provides: 
The covered entity may comply with paragraph (e} of this section, If other law (lncludl11g, 
regulations adopted by the covered entity or Its business associate) contains re9.ulremeru 
applicable to the business associate that accomplish the oblectlves of paragraph {e)(2) of this 
section. 

If section 44-04-18.18 Is enacted, government-to-government BA agreements may not be 
needed, or can be accomplished with a 1-page note specifying the authority of the BA to 
use and disclose PHI; the other "boilerplate" BA requirements will not be required. 

2/21/2003 10:14 AM 
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The Honorable Judy Lee 
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March 5, 2003 

Senate Human Services Committee 
North Dakota Legislative Assembly 
Bismarck North Dakota 58505 

Re: HB 1438 1 and Protection and Advocacy Authority 

Dear Senator Lee: 

I would like to comment on the testimony and amendments proposed by 
the Protection & Ad11ocacy Project, particularly the letter which the Project 
sollclted from the National Association of Protection & Advocacy Systems. 

500 N. 9th st. The letter from the National Association states "we understand" that 
~:;;~
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requlrements on your [the North Dakota P&A Pmject} agency." This is 
incorrect; the changes In terminology [to conform t0] the use of te1ms 
contained in the federal HIPAA privacy rule are intended to clarify sections 
of the North Dakota Century Code applicable to the Protection and 
Advocacy Project. These changes neither impose any additional 
requirements on P&A nor diminish tha Project's authority. 

The letter further states: "[federal laws and regulatlom;] set out detailed 
requirements concerning confidentlallty of agency and client records and 
related record keeping requirements," and continues "that the [quoting 
federal law] 'State shall not apply policies' that would burden P&A staff 
functions funded under the [federal] Act. ... [And that] the regulations 
implementing the Act provide on this point that 'State law must not 
diminish the required authorlt~ of the Protection and Advocacy System.' 
42 C.F.R. 1386.21(f)." (Emphasis added.) 

Again, nothing In HB 1438, would Impose any burder: on P&A staff 
functions, and nothing In HB 1438 would 11dlminlsh" the authority of the 
Protection and Advocacy Project; and, nothing in P&A's testimony 
specifically Identifies any such effect. 

~ 
·-1 
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Finally, the P&A System letter argues that Congress "created a 
comprehensive and exclusive scheme regarding the operation of P&As." 
and that "[u]nder the constitutional principles of Supremacy, It would be 
Improper for state authorities to Impose additional administrative 
requirements ... " First, as noted above, nothing In HB 1438 would Impose 
any additional administrative requirements on the P&A Project. Second, 
the letter misstates the nature of the federal requirements regarding a 
state protection and advocacy program. Congress did not create an 
"exclusive" federal scheme for regulating these programs, such as the 
scheme under which the Federal Aviation Administration provides direct 
regulation of commercial aviation. Rather, Congress established certain 
general requirements for these projects, but permitted the states to enact 
laws that would qualify these programs for federal grants. Nothing in 
HB1438 conflicts with federal law. 

The testimony of P&A primarily relates to the use of terminology. P&A 
suggl3sts that the use of terms regarding health Information, such as 
11lndlvldually identifiable health information," which will be used by every 
hospital and nursing home and virtually every medical clinic, optometrist. 
pharmacist, and other health care provider under the HIPAA privacy rule 
"would be confusing" for the P&A Project. On the contrary, most of the 
patients and residents for whom the Project provides protection will be 
treated by providers who will use these terms, [The confusion will more 
likely coma about if P&A does not use the same terminology used by the 
health care providers involved with P&A's clients.] 

P&A 1 in its testimony, also suggested that there might be possible 
confusion regarding the use of the term 11personal representative" because 
that term is also used in the probate code. This is surprising, because If 
this is a problem, it will be a problem in virtually all of the many stati.~s that 
have adopted the Uniform Probate Code, If a person who is a personal 
representative as defined under the HIPAA privacy rule requests health 
Information relating to the individual they represent in that capacity, a 
hospital, nursing home, residential treatment center, group home, etc., is 
required to disclose that information to this representative. And 
alternatively, if a person who is a "personal representative" as defined in 
N.D.C.C. § 30.1-01-06(40) (for a person with a 11dlsabillty" for whom a 
protective order as described In N.D.C.C, § 30.1-29-01 has been issued), 
the health care facility will disclose Identifiable information as authorized 
and requir~d under title 30.1, the Uniform Probate Code. 

L ~ 
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P&A also suggests that confusion might arise because It "has an 
obligation to keep confidential all Information about clients and protected 
persons, not just "individually identifiable health Information." The 
committee Is Invited to study the clause of the bill in which this terminology 
Is used: 

All lnformatlQil from which an individual with a disability may 
be Identified, including individually Identifiable health 
Information, that Is In the possession of the committee, 
project, or any advocate is confidential and is not subject to 
disclosure except. .. 

Engrossed House BIii ·1438, Page 12, lines 10-15. 

ft is difficult to understand how a sentence stating: "All information from 
which an individual with a disability may be identified ... is confidential," 
can be characterized as ambiguous, or as lessening privacy protection. 

The Committee should note that the Protection & Advocacy Project 
proposed an amendment to subsection 1 of section 25-01.3-·10 (section 14 
of Engrossed HB 1438, p. 12, lines 24 and 25): Instead of permitting the 
disclosure of confidential Information from P&A to a uhealth oversight 
agency," such a disclosure would be made only "at the discretion of the 
[protection and advocacy] committee," which ·was not mentioned In 
Mr. Boeck's testimony. This change Is not required by the HIPAA privacy 
rule and may be of concern to the Department of Health. 

Finally, amendments suggested by P&A were incorporated into HB 1438. 
In addition, I met with or sent e-mails to Mr. Boeck regarding this 
legislation on ten occasions during January and February. 

Please let me know If you have any further questions regarding this 
matter. 

vkk 
Enclosure 
cc: Sandi Tabor 

Darleen Bartz 

Sincere! • 

c ullen 
Assista orney General 

J 
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NORTH DAKOTA 
PHARMACEUTICAL 
ASSOCIATION 

1906 E Broadway Ave, 
Bismarck, ND 58501-4700 

Tel. 701-258-4968 
Fax 701-258-9312 

e-mail ndpha@nodakpharmacy.com 

Testimony before the Senate Human Services Committee 
HB 1438 

Wednesday, March 12, 2003 
Galen Jordre - Executive Vice President 

On behalf of the North Dakota Pharmaceutlcal Association (NDPhA) an organization that represents the 700 
pharmacists practicing In the state I want to Indicate our opposition to the amendments proposed for HB 1438. 

One way that physician Information Is disclosed Is through software vendors. When providing price updates and 
other Information to the pharmacies, the vendors will obtain non·r>atlent specific Information about prescription 
use that Includes the name of the physician, The data Is aggregated on a natlonal ba$ls to produce sales reports 
and studies of prescription trends. Drug manufacturers are big purchasers of this Information and use It 
extensively for their marketing efforts. The pharmacy will receive a small payment from the software vendor or 
reduction In maintenance contract costs In return for this service, Many of our pharmacies participate In this 
arrangement and many do not. We do not take a position on this practice but our concern Is that even If local 
pharmacies are prohibited from disclosing this Information It will still be available through benefits managers 
and other sources. In other words, we wlll Increase the cost to pharmacies In the state and the flow of 
Information will continue, 

We feel that the way the amendment Is written, It would Interfere with many legitimate practice\; where the 
pharmacy discloses physician prescribing Information, There are different ways that these disclosures are made. 
The most obvious example Is that when a pharmacist transmits a third party prescription to rt claims processor 
for payment, rhe name of the physician or a physician Identifier Is transmitted along with the prescription data. 
As this bill ls written the pharmacy would not be able to transmit the claim, These types of systems Include the 
State Medicaid program and BlueCross BlueShleld of North Dakota, Other disclosures Include those to patients 
or patient representatives, disclosure to other health care facllltles or health care practitioners involved In the 
patient care, and to regulatory bodies as part of Investigations or Inspections. 

I have Included amendments that would protect pharmacies for the transmission of claims for payment and to 
allow the Board of Pharmacy and Board of Medicine to obtain physician data as a part of Investigations, 

We ask that you consider these amendments If you move this legislation forward. 

OFFICERS BOB TREITUNE, R.Ph, WADE BILDEN, R.Ph. CURl'IS McGARVEY, R,Ph. GALFN JORDRE, R.Ph. 
2002 .. 2003 President Presldent·l::lect Vice-President Executive Vice President 

.J 
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AMENDMENTS TO HB 1438 

Add new sections to chapter 43-15 of the North Dakota century Code is created and 
enacted as follows: 

SECTION 1. 

"Disclosure", means the release, transfer, provision of access to, or divulging in any other 
manner of information outside the phannacy holding the information. 

SECTION 2. 

Prohibited disclosures. A pharmacists and any employee of a pharmacy may not 
disclose to any third person any information regarding the prescriptive practices of a 
practitioner that identifies the practitioner. This section does not limit the following: 

1. disclosures within the pharmacy; 
2. disclosures to the patient or the patient's representative; 
3. disclosures between a pharmacist or an employee of a pharmacy and the 

practitioner or the practitioner's office staff; 
4. disclosure made to other health care practitioners or facilities that are involved in 

a patient's care; 
S. disclosures to the North Dakota State Board of Pharmacy or to the North Dakota 

State Board of Medical Examiners as a part of an inspection or investigation; 
6. disclosures made by a pharmacy necessary to receive payment for provision of 

prescription medications; 
7. disclosures consented to by the practitioner; and 
8. disclosures otherwise required by law. 

ooerator 's gt'lature 
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Memorandum - Protection & Advocacy Project 
TO: 
FROM: 
DATE: 
SUBJECT: 

Members, Senate ~
1

~rv1t,:u:: Committee 
David Bo~v ~~~l_J:~ 
March 12, 21!10"3 \. 
HB 1438 

I have a new proposal for a Protection & Advocacy amendment to HB 1438. 
See attached. I believe this wlll meet with your approval. 

Background 

Testimony on March 3 revealed some of the history behind HB 1438. As I 
understand It, a "HIPAA coalition" met over the course of a year. Currently, 
the HIPAA coalition has an emailing list of 192 people. 

The coalition appears to Include primarily health care Industry participants. 
The State Department of Human Services and the State Department of 
Health participate In the coalition. There may be other participants from 
outside the health care industry. 

The coalition did not Invite the Protection & Advocacy Project to join the 
coalition or to participate In Its work. I suspect the coalition focused on 
planning for how the health Industry participants would comply with HIPAA. 
I Imagine the group worked to help participants develop Internal pollcles, 
practices, and forms. 

It appears the coalltlon did not Include any participants appointed to 
represent health care consumers, Apparently, no coalition participant was 
concerned primarily with protecting the privacy of patients' medical records. 
Apparently, all participants have email addresses. 

When the coalltlon undertook to review the Century Code, Its Identified goal 
was to establish HIPAA compliance while disrupting state law as little as 
possible. At this point, the coalltlon should have consulted patient advocates 
and Individuals whose primary concern was the privacy of their own medical 
records. The coalition's Century Code recommendations are weaker because 
of this omission. 

Uniformity 

I have quickly Identified several government entitles that handle Individual 
medical l'ecords but that are left out of the push for uniformity. That Is, their 
laws were not HIPAA·lzed. These Include 
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Senate Human Services Committee 
HB 1438 
March 12, 2003 

1. Law enforcement, which frequently receives Individual medical 
Information when responding to accidents, covering violent Incidents, 
and Investigating crime reports. These are 

Highway Patrol 
Sheriffs 
Police 
Bureau of Criminal Investigation 
Attorney General 

2. The Attorney General, who also receives lndlvldual medical Information 
when processing various claims against the state, such as (a) people 
Injured by state negligence {Icy walkways on state property, ... ), (b) 
people discriminated against by the state on account of disability, (c) 
people Injured by exposure to hazardous substances that belong to the 
state or are regulated by the state 

2. State Radio, which handles medical emergency communications 
3. Tax Department, which receives Itemized deductions that Include 

Information about taxpayers' medical care 
4. Insurance Department, which Investigates complaints {Involving 

personal medical Information) against health Insurers, life Insurers, 
accident Insurers, disability Insurers, and long term care Insurers. The 
Insurance Department also receives Individual medical Information 
when conducting audits of regulated Insurance companies. 

5, CHAND, which processes applications, claims, and complaints for which 
It receives Individual medical Information 

6, Numerous professional boards, which receive medical Information 
about some applicants (especially applicants with dlsabllltles) and 
regulated professionals. When Investigating complaints against a 
professional for the care of a patient, these boards receive Individual · 
medical Information about the patient. These Include boards that 
regulate 

Nurses 
Occupational Therc1plsts 
Physical Therapists 
Speech Pathologists 
Social Workers 
Counselors 
Attorneys 

7, City and County Health Inspectors 
8. County Coroners 
9. Courts 
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These omissions suggest the need for an Interim study, 

Alternative "A" Proposed Amendments 

This part of the letter briefly Introduces Alternative "A" proposed 
amendments, I have previously presented Alternative "B" to the Committee. 

Section....U 
HB 1438, § 13, still contains an error. "Personal representative" Is not 
defined at 45 C.F.R. § 160.1.03. It appears that HIPAA privacy regulations 
do not define "personal representative." 

The regulations establish "standards" for personal representatives at 45 
C.F.R. § 164.502 (g). It Is possible to construct a definition of personal 
representative from the standards regulation. A draft definition appears In 
my Alternative "A" proposed amendments. 

A decision to adopt the entire federal "standards" regulation would change 
the substantive law that governs P&A. P&A Is not a HIPAA "covered entity" 
and the coalition Intended that HB 1438 would not change P&A law. 
Consequently, It was necessary to draft a definition of personal 
representative. 

Two other HIPAA definitions apply to P&A, "health oversight agency" and 
"law enforcement official." P&A Is not a "covered entity" but P&A Is a HIPAA 
health oversight agency and P&A employees are HIPAA law enforcement 
officials. Including these definitions In HB 1438 will clarify their use. 

New section 
I am offering a new section to HB 1438. This amendment appears In the 
second attachment to my testimony. This Is a terminology amendment. I 
believe AAG M. Mullen accepts this proposal. 

section 14 
a. In this proposed change, I arn offering Improved language. For 

example, AAG M. Mullen and I agreed to replace "documents, records, 
Information, memoranda, reports, complaints, or written or nonwrltten 
communication" with "Information." At the end of paragraph (1)(d), r 
substituted active voice for passive voice. 

b, Section 14 would narrow P&A's obligation to keep Information 
confidential. All of P&A's Information about persons with disabilities Is 
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conffdentlal. Engrossed HB 1438 would cancel the confidential nature 
of this Information If a person with a disability were not ldentlflable 
from the Information, 

All parts of each P&A file about an Individual are confldentlal. If the terms of 
engrossed HB 1438 applied, a P&A employee would decide whether a person 
with a disability would be ldentlflable from the Information. If the P&A 
employee were unable to Imagine some possibility, confidential Information 
might be disclosed In error. 

The provision In engrossed HB 1438 Is a provision crafted to cover 
Individually Identifiable health Information. When applied to other 
confidential Information, It does not flt. P&A Information must remain 
confldentlal regardless of whether the person with a disability might be 
Identifiable from It. 

c. "Personal representative" has meaning for Individually identifiable 
health information, It ls not relevant to the other categories of 
Information to which this language would apply here. It Is not 
necessary to repeat the personal representative concept here. 

d, Engrossed HB 1438 adds "health oversight agency" to the law. 
Currently, health oversight agencies are among the other legally 
constituted boards or agencies that serve the Interests of a person 
with a dlsablllty. P&A exercises discretion over whether to disclose 
specific confidential Information and to which agencies It makes 
disclosure. 

HB 1438 Inserts "health oversight agency" to make It mandatory that P&A 
disclose Information to every health oversight agency. This Is not merely a 
matter of terminology. P&A must exercise Its discretion to serve the 
Interests of the person with a disability. Engrossed HB 1438 would defeat 
that obligation. This change would diminish P&A authority. 

I would be happy to provide any additional Information you request. Thank 
you. 
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Protection & Advocacy Project 
Proposed Alternative A 

Proposed Amendments to Engrossed House BIii No. 1438 

Page 1, lines 1 and 2, replace the second "a" with "four" and replace 
"subsection" with "subsections" 

Page 1, llne 5, after "23-16-09," Insert \\section 25-1. 3-06," and remove 
"subsectlr:m 1 of" 

Page 12, line 4, replace "A" with "Four" and replace "subsection" with 
"subsections" 

Page 12, line 5, replace "Is" with "are" 

Page 12, lines 5 and 6, replace 

with 

'"Individually Identifiable health Information' and 'personal 
representative' have the meaning set forth In title 45, Code of Federal 
Regulations, part 160, section 103," 

"'Health oversight agency' has the meaning assigned to It In title 45, 
Code of Federal Regulations, part l.64, section 501. The project Is a 
health oversight agency. 

"'Individually Identifiable health Information' has the meaning assigned 
to It In title 45, Code of Federal Regulations, part 160, section 103. 
The project has authority to receive, copy, and keep lndlvldually 
Identifiable health Information. 

"'Law enforcement official' has the meaning assigned to It in title 45, 
Code of Federal Regulations, part 164, section 501. The project's 
employees are law enforcement offlc/als. 

"'Personal representative' means a person with legal authority to make 
health care decisions on behalf of another person. A personal 
representative's authority over personal health Information Is 
coextensive with the personal representative's authority to make 
health care decisions." 

Page 12, after line 7, Insert 
"Section 14. AMENDMENT, The Introductory paragraph that 

precedes subsections 1 through 13 of section 25~01.3"06 of the North 
Dakota Century Code Is amended and reenacted as follows: 
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Protection & Advocacy Project 
Proposed Amendments to Engrossed House BIii No. 1438 

Page 2 of 2 

"25-01.3-06. Authority of project. Pursuant to rules adopted 
by the committee, the project, within the limits of legislative 
appropriations, shall provide advocacy and protective services for 
persons with developmental dlsabllltles and per-sens with ment-al 
Illnesses. The rules adopted by the committee relating to the need for 
tRe consent of authorization from the client must balance the rights of 
persons with developmental disabilities or mental Illnesses to privacy 
and to refuse services under section 25-01.3-11 with the committee's 
duties to protect the human and legal rights of persons ellglble for 
services and to monitor facllltles for compllance with federal and :;tate 
laws and rules. The project may:" 

Page 12, line 8, replace "Subsection 1 of section" with "Section" 

Page 12, line 11, replace "from which" with "related to" 

Page 12, line 12, remove "may be Identified, Including lndlvldually 
Identifiable health information/' 

Page 12, lines 20 and 21, replace "who may be Identifiable from the 
Information, or that lndlvldual 1s personal representative" with "a dlsablllty to 
whom the Information relates" 

Page 12, line 24, remove "i-Q_health overslglJ.t agency," 

Page 12, line 25, after "to" Insert "a health oversight agency or" 

Page 13, line 2, after "when" overstrike "such", remove "a disclosure", and 
overstrike "Is prohibited by" 

Page 13, line 3, after "law" Insert "prohibits that disclosure" 

Page 13, after line 4, Insert \'2, Unless ordered by a court of competent 
jurisdiction, the name of a person who In good faith makes a report or 
complaint may not be released or disclosed by the committee or the 
project." 

Renumber accordingly. 

J 
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SUMMARY OF AMENDMENTS TO HS 1438 

1. The first amendment (which adds a new section 2 to the bill on 
page 2 after line 3), amends subsection 1 of section 23-07-01.1 by 
adding to current law, which permits a physician or other health care 
provider to report to the Department of Transportation, If the 
physician (or other provider) has --

"reasonable cause to believe that the Individual due to physical 
or mental reason Is incapable of safely operating a motor 
vehicle or [Is] diagnosed as a case of a disordt3r defined as 
characterized by lapses of cons cf ousness, gross physical or 
mental Impairments" --

New language from the federal HIPAA privacy rule --
"and the report Is necessary to prevent or lessen a serious and 
imminent threat to the health or safety of the individual or 
public." 

The difference between North Dakota law and the federal privacy rule 
was noted in a report comparing North Dakota law to HIPAA, but 
Initially was not included in the omnibus HIPAA bill, HB 1438. After 
further review, It was determined that all of the other differences 
between North Dakota law and the federal privacy rule noted In a 
11Summary of Differences" are amended to conform to the language of 
North Dakota law to the privacy rule. 

Therefore, to avoid the necessity of going back and forth -- reading 
North Dakota law and then the privacy rule, and possibly requiring a 
physician to con~ult a with an attorney whenever the physician 
believed a report might be appropriate, this amendment has been 
added to the bill. 

In the great run of cases, it will not change the outcome. The North 
Dakota Medical Association and the Department of Transportation 
reviewed the amendment, and concurred with this recomn,endation. 

1 
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It should be noted that, under subsection (4) of the section we 
are amending (§ 23-07-01. 1 ), a physician who makes a report, or 
In good faith falls to make a report, Is Immune from llablllty. 

2. Page 6, line 22 -- This Is merely a style and form change -- -- so 
the phrase as amended would read "any other person as authorized 
by law:• 

3. On page 8 and 9 there are technical and conforming amendments 
relating to sections of the Century Code regarding the procedures for 
testing a person for the presence of HIV and reporting the results of 
such a test. Another bill, HB 1221, amt-,nds similar sections of the 
Code to faclfltate testing of an Individual who may have exposed a 
law enforcement officer to HIV. The only effect of these amendments 
is to match up the terminology In HB 1438 and HB 1221. 
For example, on page 8, llne 31 "source person" Is changed to "test 
subject." 

4. On page 12, line 7, an amendment Inserts a reference to the 
correct section of the privacy rule. (Some sections of the privacy rule 
were amended In August 2002 and In February of this year.) 

5. On page 12, after Une 3, section 25-01,.3·-·10 Is amended by 
removing "released or" ... -- so that the section uses only the term 
"disclosed," which Is a defined term under the privacy rule. (Similar 
changes In terminology -- using terms used In the privacy rule, are 
made In other sections of HB 1438.) 

6. The final amendment (which Is Inserted on page 18, after llne 6) 
adds a new section 25 to the bill. This section specifies that If a 
government agency Is acting as a "business associate" of another 
government agency, the "business associate" must comply with all 
the requirements applicable to a business associate under the HIPAA 
privacy rule. 

2 
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Under the privacy rule, a covered entity Includes a 11health plan" such 
as Medicaid, and a "covered provider" Includes an entity such as a 
human service center or a local public health district that submits 
claims In an electronic form. If a "covered entity" has another agenc:y 
perform services "on their behalf," -- such as the office of Attorney 
General, with respect to legal services, or the Information Technology 
Department, with respect to the storage and transmission of claims 
Information, those agencies are a business associate of the covered 
entity. 

Under the privacy rule, a covered entity must enter Into a boilerplate 
contract, generally five or six pages long, specifying all the limitations 
and duties of the business associate with respect to thef r use and 
disclosure of protected health information. But, the rule also 
provides, that If a government agency Is required by law to adhere to 
these requirements, a full-fledged contract Is not required. 

This amendment will save paperwork and simplify business associate 
relationships among government agencies. A simple, 1-page 
Memorandum or letter specifying the limitations and duties of the 
agency performing services Is all that will be required. 

# # # 
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL 1438 

Page 2, after line 3, Insert: 

SECTION 2. AMENDMENT. Subsection 1 of section 23-07-01.1 of the North Dakota 

Century Code Is amended and reenacted as follows: 

1. M-f>hyslolans and other medloal pro~sskmaJs. 8. physician or other health care 

orovlder may report Immediately to the department of transportation In writing, 

the name, date of birth, and address of every person fourteen years of age or 

over coming before them for examination, attendance, care, or treatment ~ !f 

there Is reasonable cause to believe that SYeA the person due to physical or 

mental reason Is Incapable of safely operating a motor vehicle or diagnosed as a 

case of a disorder-defined as characterized by lapses of consciousness, gross 

physical or mental Impairments, and such a report Is necessary to prevent or 

lessen a serious and Imminent threat to the health or safety of a person or the 

public. 

Page 6, line 22, after "and" Insert "~ny other person" 

Paoe 8, line 26, replace 11person 11 with "11lndlvldual" and replace 11source Individual" with 

11te§!' subject" 

Page· 8, line 31 1 replace 11source person" with ""test sublect" 

Page ~1, line 12, after the first "the" Insert "tes!" 

Page 9, line 13, after the first "the" Insert "test" 

Page 13, after lln€> 4, Insert: 

The mt crograph f O t magG:S ol'l1 th! s f llm 11ro accurate ri,product tons of records dell vor&d to Modern lnformat I on systems for mt crof flming and 
were filmed fn the regula1• course of busineos, Tho photographfo process meets standards o, th~ American National Standards Institute 
(ANSI) for archival microfilm. NOTICEs If the filmed Image a~ve fa leso legible than this Notice, ft ts due to the quality of the 
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''2. Unless ordered by a court of competent jurisdiction, the name of a person who In 

good faith makes a report or complaint may not be released or disclosed by the 

committee or the project." 

On page 18 after line 6, Insert: 

"SECTION 24. A new section 44-04-18.18 of the North Dakota of the 

North Dakota Century Code Is created and enacted as follows: 

44-04-18.18. Business Associate - Duty to protect Information. 

1. As used In this section: 

'Business associate' has the meaning set forth In title 45 1 Code of Federal 

Regulations, part 160,sectlon 103; and 

'Public entity' has th,3 meaning set forth In section 44-04-17.1 (12). 

2. If a public entity is acting as a business associate of another public 

entity, the entity acting as a business associate shall comply with all of the 

requlrernents applicable to a business associate under title 45, Code of 

Federal Regulations, part 164, section 504, subsection e, paragraph 2." 

Renumber accordingly 

Jhe basis for the "BA" amendment Is the authority set forth regarding Business AssoclatQ 
Contracts In 45 CFR § 164.604(e)(3)(1)(B), which provides: 
The covered entity may comply with paragraph (e) of this section, If other law (Including 

r.egulatlons adopted by the covered entity or Its business associate) contains regulrements 
appllcable to the busln.ess associate that accomplish the objectives of paragraph (e)(2) of this 
section. 
If section 44-04w 18.18 Is enacted, government-to-government BA agreements may not be 
needed, or can be accomplished with a 1 ~page note specifying the authority of the BA to 
uso and disclose PHI; the other "bollerplate" BA requirements will not be required. 
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL 1438 

Page 2, after line 3, Insert: 

SECTION 2. AMENDMENT. Subsection 1 of section 23-07-01. 1 of the North Dakota 

Century Code Is amended and reenacted as follows: 

I 

1. All physicians and other medical prof-esslonals A physician or other health care 

QLOVlder may report Immediately to the department of transportation In writing, 

the name, date of birth, and address of every person fourteen yeclrs of age or 

over coming before them for examination, attendance, care, or treatment WAeA 1f 

there Is reasonable cause to believe that &tlEiA the person due to physical or 

mental reason Is Incapable of safely operating a motor lehlcle or diagnosed as a 

case of a disorder-defined as characterized by lapses of consciousness, gross 

physical or mental Impairments, and such a report Is necessary to prevent or 

lessen a serious and Imminent threat to the health or safety of a person or the 

Page 61 line 22, after 11and" Insert "any other person" 

Pag,9 8, llne 26, replace 0 person" with 1111lndlvldual" ancl replace "source lndlvldual" with 

Page 8, llne 31, replace 11source person" with 11"test subject 11 

Page 9, line 12, after the first "the" Insert "test" 

Page 9, line 13, after the first "the/' Insert lEt§!0 

Page 13, after line 4, Insert: 

The mfcrographlc images on thfe ff lm aro accurate reproductions of records delfvertd to Modern Information systems for microfilming and 
were fflmed In the regular course of business. The photographic process meets standards of the American National Standards Institute 
(ANSI) for archival microfilm, NOTICE, If the filmed Image a~Ye Is les& legible than this Notice, It Is duet~ the quality o1 the 
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"2. Unless ordered by a court of competent jurisdiction, the name of a person who in 

good faith makes a report or complaint may not be releas0G--Gr disclosed by the 

committee or the project." 

On page 18 after line 6, Insert: 

"SECTION 24. A new section 44-04-18.18 of the North Dakota of the 

North Dakota Century Code Is created and enacted as follows: 

44-04-18.18. Business Associate - Duty to protect information. 

1. As used In this section: 

'Business associate' has the meaning set forth In title 45, Code of Federal 

Regulatlonst part 160,sectlon 103; and 

'Public entity' has the meaning set forth In section 44-04-17.1(12), 

2. If a public entity Is acting as a business associate of another public 

entity, the entity acting as a business associate shall comply with all of the 

requirements applicable to a business associate under title 45, Code of 

Federal Regulations, part 164, section 604, subsection e, paragraph 2." 

Renumber accordingly 

The basis for the "BA" amendment Is the authority set forth regarding Business Ass~ 
Q9ntracts In 45 CFR § 164.604(e)(3){1)(8), which provides: 
The covered entity may comply with paragraph (e) of this section, If other law (Including 

regulations adopted by the covered entity or Its business associate) contains regulremenm 
applicable to the business associate that accompllsh the objectives of paragraph {e)(2) of this 
section. 
If section 44-04-18.18 Is enacted, governmenl-lo-governrnent BA agreements may not be 
needed, or can be accomplished with a 1-page note speclfylng the authority of the BA to 
use and disclose PHI; the other ubollerplate" BA requirements will not be required. 
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OPEN RECORDS AND MEETINGS OPINION 
2002-0-04 

DATE ISSUED: February 25, 2002 

ISSUED TO: Cal Rolfson, Special Assistant Attorney General, North Dakota Board 
of Nursing 

CITIZEN'S REQUEST FOR OPINION 

On January 22, 2002, this office received a request for an opinion under N.D.C.C. 
§ 44-04-21.1 from Penni Weston asking whether the North Dakota Board of Nursing 
violated N.D.C.C. § 44-04-18 by charging her & fee for copies of open public records that 
exceeded the Board's actual cost of making the requested copies. 

FACTS PRESENTED 

In December 2001, Ms. Weston requested and received more than 60 pages of records 
from the North Dakota Board of Nursing (Board). The Board waived the fee for making 
and malling the requested copies because Ms. Weston Is a current licensee of the Board. 
After Ms. Weston reviewed the copies Initially provided by the Board, she requested 
copies of addltlonal records. The Board provided 21 regular sized pages with copies on 
both sides of the page and five legal sized pages with copies on only one sld1.t. Ms. 
Weston was charged $8.15 for the copies. The January 7, 2002, Invoice she was given by 
the Board breaks down the fee as follows: 

$1.00/FIRST PAGE 
$ .26/PAGE X 25 PAGES 
$ .90/STAFF TIME 
NO POSTAGE CHARGE 

$1.00 
$6.25 
$0.90 

Ms. Weston paid for the copies when she picked them up 1~t the Board office. 

Ms. Weston made a third request for records and the Board responded on January 101 

2002, by malling her seven regular sized pages with copies on both sides of the page and 
one regular sized page with a copy on only one side, The Board charged Ms, Weston 

The mlcrographfc fmagea on thfa film are accurate reproductions of records delivered to Modern Jnformotton Syst"'1!8 for mfcrofflmlng and 
were filmed In the regular course of business, The photographic proc&as meets standards of the AnMtrlcen National standards Institute 
(ANSI) for archfval mforofflm, NOYICE1 If tho filmed fmage a~ve 1s less legible than this Notice, it ia due to the quality of the 
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$3.75 for the cople'::,'.U'sing ttk,s~me
1fe~ Jc.Hedule In the prior Invoice but'

1dld n<idtia,g~ her 
for malling the records. The fee consisted of $1.00 for the first page, $0.25 per page for 
the additional seven pages, and $1.00 for staff time. In the Board's explanation of the fee 
to Ms. Weston, the Board Indicated the $1.00 for the first page was to cover 11the time It 
takes to locate the documents and verification of request and cost of photocopying." The 
$1.00 charge for "staff time" was based on the hourly wage and time necessary for a Board 
employee to 11process the request. 11 Ms. Weston did not pay the $3.75 fee and requested 
this opinion. 

ISSUE 

Whether the North Dakota Board of Nursing violated N.D.C.C. § 44-04-18 by charging a 
fee for copies of open public records that exceeded the Board's actual cost of making the 
requested copies. 

ANALYSIS 

Section 44-04~18, N.D.C.C., specifies the fee that a public entity may charge for providing 
access to open public records or making copies of those records. 

Upon request for a copy of specific public recordr-, any entity subject to 
subsection 1 shall fumlsh the requester one copy of the public records 
requested. A request need not be made In person or In writing, a_nd the copy 
must be malled upon request. The entity may charge a reasonable fee for 
making or malling the copy, or both. An entity may requlM payment before 
making or malling the copy, or both. , . . As used In this subsection, 
"reasonable fee" means the actual cost to the public entity of making or 
mallfng a copy of a record, or both, Including labor, materials, postage, and 
equipment, but excluding any cost associated with excising confidential or 
closed material under section 44-040018.8. An entity may Impose a fee not 
exceeding twenty-five dollars per hour per request, excluding the lnltlal hour, 
for locating records If locating the records requires more than one hour. This 
subsection does not apply to copies of public records for which a different 
fee Is speclflcally provided by law. 

N.D.C.C. § 44-04-18(2). This subsection authorizes two separate fees, one for copylr,g 
public records and one for locating records If It takes the public entity longer than one hour 
to find the requested records. See 2000 N.D. Op. Att'y Gen. 0-11. In this case, It did not 
take the Board longer than one hour to find the requested records and the question In this 

~ 
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opinion Is limited to the 11reasonable fee" authorized In N.D.C.C. § 44-04-18(2) for making 
copies of public records. 

Unless It takes a public entity longer than one hour to find the requested records, 
N,D.C.C. § 44-04-18(2) affectively maintains free s1ccess to public records, but allows a 
publlc entity to offset Its entire cost of making copies of those records upon request. 1998 
N.D. Op. Att'y Gen. 003. "The definition of 'reasonable fee' In N.D.C.C. § 44-04-18(2) 
limits a public entity to charging no more than Its actual cost of making the copies, Including 
labor, materials, and equipment." 1998 N.D. Op. Att'y Gen. 0-22. See also 1998 N.D. Op. 
Att'y Gen. 0-04. "[T]he largest part of a public entity's actual expense In making copies wlll 
usually bo the labor charge .... " 1998 N.D. Op. Att'y Gen. 0-03. 

In 1998 N.D. Op. Att'y Gen. 0-22, the public entity charged a flat fee of $0.25 per page. 
However, when asked to Itemize Its actual cost of copying public records, the public entity 
conceded Its actual cost was slightly less than $0.08 per page. While the fee h1 that 
opinion may not have Included the full cost of the labor Involved In making copies, the 
conclusion Is relevant to this opinion: even a nominal fee of $0.25 per page may be too 
much for a public entity to charge for copies of publlc records under N.D.C.C. 
§ 44-04-18(2) If the total copying charge exceeds the public entity's actual cost of making 
the copies. 

In reviewing a public entity's actual cost of making photocopies of documents, It Is helpful 
to separate the fixed costs associated with each copy (materials, equipment and postage) 
from the labor cost that wlll vary with each request. In the Board's response to the request 
for this opinion, It Indicates an average fixed cost of $0.03 per Image, taking Into account 
that some documents were copied a, both sides of a page and that some documents 
needed to be copied on legal sized paper. Thus, th(-J actual cost to the Board of making 
the copies requested by Ms. Weston, excluding labor, was $1.41 for the second request 
(47 Images (21 two-sided coples1 5 one-sided copies] at $0.03 per Image) and $0.45 for 
the third request (15 Images [7 two-sided copies, 1 one-sided copy] at $0.03 per Image), 
for a total of $1.86. 

With regard to the labor expense Incurred by tha Board In making the copies requested by 
Ms. Weston, the Board Indicated that a Board employee spent four minutes on each 
request to make the copies. The hourly wage of 1he employee Is $17.62, so the labor cost 
for making the copies requested by Ms. Weston was $0.29 per minute for a total labor 
expense of $2.32 (4 minutes for 2 requests at $0.29 per minute). The overall expense to 
the Board of providing the copies requested by Ms. Weston was $4.18, but she was 
charged a total of $11.90. 

Tho mlcrographlc fmagefl on this film are accurate reproductions of records delivered to Modern tnform11tton Systems for microfilming and 
wero fflmed In the r~gular course of bu9lness, The photographic process meets standards of the American National Standards Institute 
(ANSt) for archival. 111fcrofflm, NOTICE: If the fYlmed Image ab,ove Is leas legible thaf'I this Notice, it fs due to the quality of the 
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It Is not clear how the Board determined the rates lfsteu In Its Invoices to Ms. Weston. The 
three entries on each Invoice (first page, additional pages, and staff time) appear to reflect 
duplicate charges for the labor expense to the Board for making the requested copies. In 
response to this opinion request, the Board suggests Its actual copying expense per page 
Is $0.32, based on Its fixed cost of $0.03 per Image and the labor charge of $0.29. 
However, this figure Is clearly In error because the Board's employee Is able to make more 
than one copy per minute on average. 

In her request for this opinion, Ms. Weston disagrees with the higher rate of $1.00 for the 
first page copied by the Board. However, this higher rate can be easily understood. It 
takes a certain amount of time for an employee to leave the employee's desk, make a 
copy of a one~page document, and put the document In an envelope for malling to the 
requester. The amount of time It takes for an employee to make and mall a requested 

. document does not double If the document fs two pages long rather than one page. 
Rather, the labor expense to a public entity for each addltlonal page Is significantly less 
than for the first page. This fact Is proven In this case, where an employee spent roughly 
the same amount of time (four minutes) to make 47 copies and 15 copies. 

White a public entity may reasonably spread out the Initial labor cost over a number of 
copies by charging a flat fee such as $0.25 per page, N.D.C.C. § 44-04-18(2) prohibits a 
publlc entity from charging more than Its actual expense In making the requested copies. 
At some point, the flat fee for each additional copy may need to be reduced due to a 
corresponding decrease In the time needed to prepare the copy. 

The situation In this opinion Is very different from the situation In 1998 N.D. Op. Att'y Gen. 
0-04, In which the public entity charged $1.00 per page for each page. In this case, Ms. 
Weston was only charged that rate for the 'first page that was copied at her request. The 
Board charged a slgnlflcantly lower rate for each additional page. Nevertheless, the 
overall charge to Ms. Weston exceeded thEl Board's actual cost of making the requested 
copies and It Is my opinion the Board violated N. D.C.C. § 44-04-18(2). 

Although the amount of the copying fee at Issue in this case Is small and out of proportion 
to the time spent responding to the request, I am hopeful this opinion will be Instructive on 
the copying fee public entitles are permitted to charge under N.D.C.C. § 44-·04w18(2), 

CONCLUSION 

The North Dakota Board of Nursing violated ND.C.C. § 44-04w18 by charging a fee for 
copies of open public records that exceeded the Board's actual cost of making the 
requested copies. 

,· 
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STEPS NEEDED TO REMEDY VIOLATION 

Ms. Woston has already paid $8.15 for copies of records and the Board has given her an 
Invoice for an addltlonal $3. 75. The total fee the Board should have charged for the two 
requests, as computed In this opinion, Is $4.18. Accordingly, the Board needs to cancer Its 
second Invoice and refund Ms. Weston her overpayment of $3.97 ($8.15 - $4.18). 

Failure to take the corrective measures described In this opinion within seven days of the 
date this opinion Is Issued will result In mandatory costs, disbursements, and reasonable 
attorney fees If the person requesting the opinion prevails In a civil action under N.O.C.C. § 
44-04-21.2. N.D.C.C. §44-04-21.1 (2). It may also result In personal llabillty for the person 
or persons responsible for the noncompliance. Id. 

Assisted by: James C. Fleming 
Assistant Attomey General 

vkk 

Wayne Stenehjem 
Attorney General 
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HIPAA privacy rule. A reference to section 23-05.5-05, which Is repealed by this bill, Is 

deleted. 

Section 8 amends section 23-07,6-07, which relates to civil liability for 

unauthorized disclosure, Is amended by deleting references two sections of the Century 

Code that are repealed, and by repealing an unnecessary sentence regarding the 

burden of proof- a preponderance of evidence - which Is generally applicable In a clvll 

action. 

Section 9 amends section 23-07.5-08, which provides a orlmlnal penalty for 

unlawful disclosure of Individually Identifiable Information regarding the results of a test 

for HIV. The amended section now applies to a person who 11knowlngly" discloses the 

results of a test In violation of the chapter, and Instead of referring to the harm to the 

subject, applies tf the offense Is committed "with Intent to disclose the Identity of the 

Individual who was tested." 

Section 1 o amends subsection 3 of section 23-07. 7 .. 02 by removing a reference 

to sectlon(~~S-03, which Is repealed by section 25 of this bUI. 

--*~S~ctlon 11 amend& 23-12-14 relating to copies of health care records. 

'?' I\~ Subsection 1 Is amended to refer to a 'health care provider' rather than a "medical 

provider" since that Is the term used In the federal HIPAA privacy rule. The second 

sentence of subsection 1 Is removed because It Is unnecess~ry. Subdivision a of 

subsection 1 Is amended to refer to 11health care" rerecords rather than "medical 

rerecords," the terminology used In the federal privacy rule. 

• Subdivision b of subsection 1, relating to the cost of a copy of heatth care records 
'' ' ,. ; • ' ' I J ~ 

provided to an Individual (for a purpose other than disclosure to another provider for -
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treatment), is repealed. The HIPAA privacy rule contains detailed limitations on the 

charges for providing a copy of health care records to a patient. 

Subsection 2 (a), which provides that an authorization to disclose an individual's 

health care records Is limited to the time specified, but no longer than three years, Is 

repealed. The federal HIPAA privacy rule does not Impose any time limit on the period 

during which an authorization is legally valid. In some cases, an Individual may 

authorize the disclosure of their individual Information regarding diabetes, asthma, or 

cancer to a semi-permanent research database. Since an Individual may revoke their 

consent at any time, and since the legislative history of this provision shows that the 

current three-year time limit was Intended to extend the period of an authorization, the 

subdivision Is repealed. 

Subsection 2(b) authorizing a patient to revoke their authorization at any time 

also Is repealed; this right Is clearly established under the federal privacy rule. 

Subsection 3, which provides that a health care provider may disclose a 

patient's health care records to another provider 14durlng the time necessary to complete 

a patient's course of treatment" and conclude all medical and payment transactions 

related to the Individual, Is repealed. Under the federal HIPAA privacy rule, a health 

care provider and a health plan may use protected health Information for treatment or 

payment without the consent of the patient. Therefore, this subsection Is unnecessary. 

Subsection 4 provides that It Is "not a prohibited practice" for a health insurance 

company, with participating provider agreement to require that subscribers or members 

are responsible for providing the insurer with copies of health care records used for 

claims processing when an Individual uses a nonparticipating provider. This provision, 
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which relates to insurance law, is transferred to section 26.1-04-03 by section 16 of this 

bill. 

S~ctlon 12 amends section 23-'16-09, which relates to Individually Identifiable 

health Information obtained by the Department of Health In the course of a survey or 

Inspection of a hospital, nursing home, or similar facility, This section, which was 

enacted In 1947, permits disclosure of Information to a social service agency relating to 

a newborn without an authorization from the newbom's parents. Such a broad 

disclosure is not permitted under the federal privacy rule - which preempts any 

provision of state law that is contrary to the rule's requirements (unless the state law Is 

•
11more stringent" with respect to the disclosure of protected health information). 

Section 13, which amends section 25-01.3-01, adds a new definition of 

Individually Identifiable health Information and personal representative (adopted from -

the federal HIPAA privacy regulation) to clarify the class of information and the persons 

to whom information about an individual with a developmental disability may be used or 

disclosed. 

Section 14, amends subsection 1 of section 25-01. 3-10, to clarify the legal 

authority to disclose Information about an Individual with a developmental disability (or 

as defined by federal law, a person with a "disability"). Specifically, the terminology ts 

amended to refer to "Individually Identifiable health Information." an 11authorlzatlon" for 

"disclosure/' and 11personal representative/' which are the terms used In the federal 

HIPAA privacy rule. This subsection Is also amended to permit disclosure as otherwise 

authorized by this chapter, or any other state or federal law. (Subdivision c, of 

subsection 10, section 25-01.3-10.) 

9 
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PROVISION OF ACCESS 
SECTION 164.524(c) 

As Contained In the HHS Flnal HIPAA Privacy Rules 

HHS Regulations 
Provision of Access • § 164,524(c) 

Implementation specifications: provision of access. If the covered entity 
provides an lndlvldua I with access1 In whole or In part, to protected health 
Information, the covered entity must comply with the following requirements. 

1. Providing the access requested. The covered entity must provide the 
access requested by Individuals, Including Inspection or obtaining a 
copy, or both1 of the protected health Information about them In 
designated record sets. If the same protected health Information that Is 
the subject of a request for access Is maintained In more than one 
designated record set or at more than one location, the covered entity 
need only produce the protected health Information once in response to 
a request for access. 

2, Form of access requested. 

I. The covered entity must provide the Individual with access to the 
protected health Information In the form or format requested by 
the lndlvldual1 If It Is readily producible In such form or format; or, 
If not1 In a readable hard copy form or such other form or format 
as agreed to by the covered entity and the Individual. 

II. The covered entity may provide the Individual with a summary of 
the protected health Information requested1 In lieu of providing 
access to the protected health lnfom1atlon or may provide an 
explanation of the protected health Information to which access 
has been provided. If: 

A. The lndlvldual agrees In advance to such a summary or 
explanation; and 

B. The lndlvldual agrees In advance to the foes Imposed, If 
any, by the covered entity for such summary or 
explanatlon. 

3. Time and manner of access. The covered entity must provide the 

http://www, bricker, com/attserv /practice/hcare/hi paa/164, 5 24c. asp 3/25/2003 
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access as requested by the Individual In a timely manner as required by 
paragrciph (b)(2) of this section. including arranging with the Individual 
for a convenient time and place to Inspect or obtain a copy of the 
protecte1d health Information. or malllng the copy of the protected health 
Information at the lndlvldual1s request. The covered entity may discuss 
the scope. format. and other aspects of the request for access with the 
lndlvldus1I as necessary to facilitate the timely provision of access. 

4. Fees. If the lndlvldual requests a copy of the protected health 
lnformatkm or agrees to a summary or explanation of such Information. 

~ the cover,ed entity may Impose a reasonable. cost-based fee. provided 
. ~~at the fe1e Includes only the cost of: 

,\ v-'i)~~v 
\~ •· L Copying, Including the cost of supplies for and labor of copying. 

o \)Q the protected health Information requested by the Individual; 
~~­('...., 

U. Postage. when the Individual has requested the copy. or the 
summary or explanation, be malled; and 

Ill. Preparing an explanation or summary of the protected health 
Information, If agreed to by the Individual as required by 
paragraph (c)(2)(11) of this section. 

HHS Description 
Provision of Access 

In the NPRM, we proposed lo require covered health care providers and health 
plans, upon accepting a request for access. to notify the individual of the 
decision and of any !1teps necessary to fulfill the request; to provide the 
Information requested In the form or format requested. If readily producible In 
such form or format; and to f& --:llltate the process of Inspection and copying. 

We generally retain the proposed approach In the final rule. If a covered entity 
accepts a request, In whole or in part, It must notify the Individual of the 
decision and provide the access requested. lndlvlduals have the right both to 
Inspect and to copy protected health Information In a designated record set. 
The Individual may choose whether to Inspect the Information. to copy the 
Information, or to do both. 

In the final rule, we clarify that If the same protected health Information Is 
maintained In more than one designated record set or at more than one 
location, the covered entity Is required to produce the information only once 
per request for access. We Intend this provision to reduce covered entitles' 
burden In complying with requests without reducing Individuals' access to 
protected health Information. We note that summary Information and reports 
are not the same as the underlying Information on which the summary or 
report was based. Individuals have the right to obtain access both to 
summaries and to the underlying Information. An lndlvldual retains the right of 
access to the underlying Information even if the individual requests access to1 

or production of, a summary. (See below regarding requests for summaries.) 

The covered entity must provide the Information requested In the form or 
format requested If It ls readily producible in such form or format. For example. 
If the covered entity maintains health Information electronically and the 
lndlvldual requests an electronic copy, the covered entity must accommodate 
such request. If possible. Addltlonally, we specify that If the Information Is not 
available In the form or format requested. the covered entity must produce a 
readily readable hard copy -,f the Information or another form or format to 
which the lndlvldual and covered entity can agree. If the Individual agrees, 
Including agreeing to any associated fees (see below)1 the covered entity may 

· htto://www,bricker.com/attserv/practice/hcare/hipaa/ 164.524c.aso 
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provide access to a summary of Information rather than all protected health 
Information In designated record sets. Similarly, a covered entity may provide 
an explanation in addition to the protected health information, If the individual 
agrees In advance to the explanation and any associated fees. 

The covered entity must provide the access requested In a tlmely manner, as 
described above, and arrange for a mutuf!IIY convenient time and place for the 
Individual to Inspect the protected health Information or obtain a copy. If the 
lndlv!dual requests that the covered entity mall a copy of the Information, the 
covered entity must do so, and may charge certain fees for copying and 
malling. For requests to Inspect Information that is maintained electronically, 
the covered entity may print a copy of the information and allow the Individual 
to v!ew the print-out on-site. Covered entitles may discuss the request with the 
Individual as ne'7;essary to facilitate the timely provision of access. For 
example, If the lndlvldual requested a copy of the Information by mall, but the 
covered entity Is able to provide the information faster by providing It 
electronically, the covered entity may discuss this option with the Individual. 

We proposed In the NPRM to permit the covered entity to charge a 
reasonable, cost~based fee for copying the Information. 

We clarify this provision In the final rule. If the indiv!dual requests a cop of 
protected health Information, a covered entity may charge a reasonable, co t~ 
based fee for the copying, Including the labor and supply costs of copying. If 
hard copies are made, this would Include the cost of paper. If electronic copies 
are made to a computer disk, this would Include the cost of the computer disk. 
Covered entities may not charge any fees for retrieving or handling the 
Information or for processing the request. If the Individual requests the 
Information to be malled, !he fee may Include the cost of postage. Fees for 
copying and postage provided under state law, but not for other costs excluded 
under this rule, are presumed reasonable. If such per page costs Include the 
cost of retrieving or handling the Information, such costs are not acceptable 
under this rule. 

If the Individual requests an explanation or summary of the information 
provided, and agrees In advance to any associated fees1 the covered entity 
may charge for preparing the explanation or summary as well. 

The Inclusion of a fee for copying Is not intended to Impede the ability of 
Individuals to copy their records. Rather, It Is Intended to reduce the burden on 
covered entities. If the cost ls excessively high, some Individuals wll! not be 
able to obtain a copy. We encourage covered entitles to limit the fee for 
copying so that It Is within reach of all Individuals. 

We do not Intend to affect the fees that covered entitles charge for providing 
protected health information to anyone other than the Individual. For example, 
we do not Intend to affect current practices with respect to the fees one health 
care provider charges for forwarding records to another health care provider 
for treatment purposes. 

HHS Response to Comments Received 
Provision of Access 

Note: The HHS Response to Comments Received Is the same as In§ 
164,524(a) 

Comment Some commenters recommended that there be no access to 
disease registries. 

Responso: Most entitles that maintain disease registries are not covered 

:f 
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entitles under this regulation: examples of such non-covered entitles are public 
health agencies and pharmaceutical companies. If, however, a disease 
registry Is maintained by a covered entity and Is used to make decisions about 
Individuals, this rule requires the covered entity to provide access to 
Information about a requesting Individual unless one of the rule's conditions for 
denial of access Is met. We found no persuasive reasons why disease 
registries should be given special treatment compared with other Information 
that may be used to make decisions about an Individual. 

Comment: Some commenters stated that covered entitles should be held 
accountable for access to Information held by business partners so that 
Individuals would not have the burden of tracking down their protected health 
Information from a business partner. Many commenters, Including Insurers and 
academic medical centers, recommended that1 to reduce burden and 
dupllcatlon1 only the provider who created the protec~13d health Information 
should be required to provide Individuals access to the Information. 
Commenters also asked that other entitles, Including business associates, the 
Medicare program, and pharmacy benefit managers, not be required to 
provide access, In part because they do not know what Information the 
covered entity already has and they may not have all the Information 
requested. A few commenters also argued that billing companlas should not 
have to provide access because they have a fiduciary responsibility to their 
physician clients to maintain the confidentiality of records. 

Response: A general principle In responding to all of these points Is that a 
covered entity Is required to provide access to protected health Information In 
accordance with the rule regardless of whether the covered entity created such 
Information or not. Thus, we agree with the first point: In order to meet Its 
requirements for providing access, a covered entity must not only provide 
access to such protected health Information It holds, but must also provide 
access to such Information In a designated record set of Its business e 
associate, pursuant to Its business associate contract1 unless the Information 
Is the same as Information maintained directly by the covered entity. We 
require this because an Individual may not be aware of business associate 
relationships. Requiring an Individual to track down protected health 
information held by a business associate would significantly limit access. In 
addition, we do not permit a covered entity to llmlt Its duty to provide access by 
giving protected health Information to a business associate. 

We disagree with the second point: If the Individual directs an access request 
to a covered entity that has the protected health Information requested, the 
covered entity must provide access (unless It ma~, deny access In accordance 
with this rule), In order to assure that an Individual can exercise his or her 
access rights, we do not require the Individual to make a separate request to 
each originating provider. The originating provider may no longer be In 
business or may no longer have the Information, or the non~orlglnatlng 
provider may have the Information In a modified or enhanced form. 

We disagree with the third point: other entitles must provide access only if they 
are covered entitles or bus!ness associates of covered entitles, and they must 
provide access only to protected health Information that they maintain (or that 
their business associates maintain), It would not be efficient to require a 
covered entity to compare another entity's Information with that of the entity to 
which the request was addressed. (See the discussion regarding covered 
entitles for Information about whether a pharmacy benefit manager Is a 
covered entity,) 

We disagree wlth the fourth point: a billing company will be required by Its 
business associate contract only to provide the requested protected health 
Information to Its physician client. This action will not violate any fiduciary 
responsibility, The physician client would In turn be required by the rule to 
provide access to the Individual. 

http://www,bricker.com/attserv/practice/hcare/hipaa/ 164, 524c.asp 3/25/2003 
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Comment: Some commenters asked for clarlficatlon that the clearinghouse 
function of turning non-standardized data into standardized data does not 
c;·aate non-duplicative data and that "duplicate" does not mean ''ldentlcal. 11 A 
few commenters suggested that duplicated Information In a covered entity's 
designated record set be supplled only once per request. 

Response: We consider as duplicative Information the same information In 
different formats1 media, or presentations, or which have been standardized, 
Business associates who have materially altered protected health Information 
arA obligated to provide Individuals access to It. Summary Information and 
reports1 Including those of lab results1 are not the same as the underlying 
Information on which the summaries or reports were bafjed. A clean document 
Is not a duplicate of the same document with notations. If the same Information 
is kept ln more than one location, the covered entity has to produce the 
Information only once per request for access. 

Comment: A few commenters suggested requiring covered entitles to disclose 
to third parties without exception at the requests of Individuals. It was argued 
that this would facilitate disablllty determinations when third parties need 
Information to evaluate Individuals' entitlement to benefits. Commenters 
argued that since covered entitles may deny access to Individuals under 
certain circumstances, Individuals must have another method of providing third 
parties with their protected health Information. 

Response: We allow covered entities to forward protected health Information 
about an lndlvidual to a third party, pursuant to the lndlvldual's authorization 
under§ 164.508. We do not require covered entities to disclose Information 
pursuant to such authorizations becAuse the focus of the rule Is privacy of 
protected health information, Requiring disclosures in all circumstances would 
be counter to this goal. In addition, a requirement of disclosing protected 
health Information to a third party Is not a necessary substitute for the rlght of 
access to Individuals, because we allow denial of access to lndlviduals under 
rare circumstances. However, If the third party Is a personal representative of 
the Individual In accordance with§ 164.502(9) and there Is no concern 
regarding abuse or harm to the Individual or another person, we require the 
covered entity to provide access to that third party on the lndlvldual's bellalf1 
subject to specific limitations. We note that a personal representative may 
obtain access on the lnd!vldual's behalf In some cases where covered entity 
may deny access to the lndlvldual. For example, an Inmate may be denied a 
copy of protected health lnformatlon1 but a personal representative may be 
able to obtain a copy on the lndividuaPs behalf. See§ 164.502(9) and the 
corresponding preamble discussion regarding the ablllty of a personal 
representative to act on an lndlvldual1s behalf. 

Comment. The majority of commenters supported granting lndlvlduals the right 
to access protected health Information for as long as the covered entity 
maintains the protected health Information; commenters argued that to do 
otherwise would Interfere with existing record retention laws. Some 
commenters advocated for limiting the right to Information that Is less than one 
or two years old. A few commenters explained that frequent changes In 
technology makes It more difficult to access stored data, The commenters 
noted that the information obtained prior to the effective date of the rule should 
not be required to be accessible. 

Response: We agree with the majority of commenters and retain the proposal 
to require covered entitles to provide access for as long as the entity maintains 
the protected health Information. We do not agree that Information created 
prior to the effective date of the rule should not be accessible. The reasons for 
granting lndlvlduals access to Information about them do not vary with the date 
the Information was created. 

Comment: A few commenters argued that there should be no grounds for 
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denying access, stating that lndlvlduals should always have the right to Inspect 
and copy their protected health Information, 

Response: While we agree that In the vast majority of Instances Individuals 
should have access to Information about them, we cannot agree that a blanket 
rule would be appropriate. For example, where a professional familiar with the 
partlcular circumstances believes that providing such access Is llkely to 
endanger a person's llfe or physical safety, or where granting such access 
would vlolate the privacy of other Individuals, the benefits of allowlng access 
may not outweigh the harm, Similarly, we allow denial of access where 
disclosure would reveal the source of confidentlal Information because we do 
not want to Interfere with a covered entity's ability to maintain Implicit or explicit 
promises of confidence, 

We create narrow exceptions to the rule of open access, and we expect 
covered entitles to employ these exceptions rarely, If at all. Moreover, we 
require covered entitles to provide access to any protected health Information 
requested after excluding only the Information that Is subject to a denial. The 
categories of permlssible denlals are not mandatory 1 but are a means of 
preserving the flexlblllty and Judgment of covered entitles under appropriate 
circumstances. 

Comment: Many commenters supported our proposal to allow covered entitles 
to deny an Individual access to protected health Information If a professional 
determines either that such acce~1s Is likely to endanger the life or physical 
safety of a person or, If the lnformaUon Is about another person, access Is 
reasonably llkely to cause substantial harm to such person. 

Some commenters requested that the rule also permit covered entitles to deny 
a request If access might be reasonably likely to cause psychologlcal or mental 
harm, or emotional distress. Other commenters, however, were particularly 
concerned about access to mental health lnformatlon1 stating that the lack of 
access creates resentment and distrust In patients, 

Response: We disagree wit~,) the comments suggesting that we expand the 
grounds for denial of access to an lndlvldual to Include a llkellhood of 
psychological or mental harm of the lndlvldual. We did not find persuasive 
evidence that this Is a problem sufficient to outweigh the reasons for providing 
open access. We do allow a denial for acce(:.3 based on a likelihood of 
substantial psychologlcal or mental harm, but only If the protected health 
Information Includes Information about another person and the harm may be 
Inflicted on such other person or If the person requesting the access Is a 
personal representative of the Individual and the harm may be Inflicted on the 
lndlvldual or another person. 

We generally agree with the commenters concerns that denying access 
specifically to mental health records could create distrust. To balance this 
concern with other commenters' concerns about the potentlal for psychological 
harm, however, we exclude psychotherapy notes from the right of access. This 
Is the only distinction we make between mental health Information and other 
types of protected health Information In the access provlslons of this rule, 
Unlike other types of protected health Information, these notes are not widely 
disseminated through the health care system, We believe that the Individual's 
privacy Interests In having access to these notes1 therefore, are outweighed by 
the potential harm caused by such access, We encourage covered entitles that 
maintain psychotherapy notes, however1 to provide lndlvlduals access to these 
notes when they believe it Is appropriate to do Ro, 

Comment. Some commenters believed lhat there Is a potential for abuse of lhe -
provision allowing denial of access because of likely harm to self, They 
questioned whether there Is any experience from the Privacy Act of 197 4 to 
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suggest that patients who requested and received their records have ever 
endangered themselves as a result. 

Response: We are unaware of such problems from access to records that 
have been provided under the Privacy Act but, since these are private matters, 
such prob!~ms might not come to our attention, We belleve It Is more prudent 
to preserve the flexlbl llty and judgment of health care professlonals familiar 
with the lndlvlduals and facts surrounding a request for records than to Impose 
the blanket rule suggested by these commenters, 

Comment: Commenters asserted that the NPRM did not adequately protect 
vulnerable lndlvlduals who depend on others to exercise their rights under the 
rule. They requested that the rule permit a covered entity to deny access when 
the Information Is requested by someone other than the subject of the 
Information and, In the opinion of a licensed health care professlonal1 access 
to the lnfarmatlon could harm the Individual or another person. 

Response: We agree with the commenters that such protection is warranted 
and add a provision In§ 164.524(a)(3), which permits a covered health care 
provider to deny access If a personal representative of the Individual Is making 
the request for access and a licensed health care professional has determined, 
In the 13xemlse of professional judgment, that providing access to such 
personal representative could result In substantial harm to the lndlvldual or 
another person. Access can be denied even if the potentlal harm may be 
Inflicted by someone other than the personal representative. 

This provli:;ion Is designed to strike a balance between the competing Interests 
(Jf ensuring access to protected health Information and protecting the individual 
or others from harm. The 11substantlal harm" standard will ensure that a 
covered entity cannot deny access in cases where the harm Is de mlnlmus, 

The amount of discretion that a covered entity has to deny access to a 
personal representative Is generally greater than tho amount of discretion that 
a covered entity has to deny access to an Individual. Under the final rule, a 
covered entity may deny access to an lndlvldual If a licensed health care 
professional determines that the access requested Is reasonably likely to 
endanger the ll1e or physical safety of the Individual or another person. In this 
case, concerns about psychologlcal or amotional harm would not be sufficient 
to justify denial of accAss. We establish a relatlvely high threshold because we 
want to assure that Individuals have broad access to health Information about 
them, and due to the potential harm that comes from denial of access 1 we 
believe denials should be permitted only In llmlted clrwmstances. 

The final rule grants covered entitles greater discretion to deny access to a 
personal representative than to an lndlvldual In order to provide protection to 
those vulnerable people who depend on others to exercls13 their rights under 
the rule and who may be subjected to abuse or neglect. Tt1ls provision applies 
to personal representatives of minors as well as other lndlv1duals. The same 
standard for denial of access on the basis of potential hanr, that applies to 
personal representatives also applies when an Individual Is seeking access to 
his or her protected health Information, and the Information makes reference to 
aneither person. Under these circumstances, a covered entity may deny a 
request for access If such access Is reasonably likely to cause substantial 
harm to such other person. The standard for this provision and for the 
provision regarding access by personal representatives Is the same because 
both circumstances Involve one person obtaining Information about another 
person, and In both cases the covered entity Is bntc1nclng tile rlgilt of acc.;e&u of 
one person against the right of a second person not to be hnrmcd by the 
disclosure. 

Under any of these grounds for dental of access to protected health 
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Information, the covered fi'ntlty Is not required to deny access to a personal 
representative under these clrcumstances1 but has the discretion to do so. 

In addition to denial of access rlghts1 we also address the concerns raised by 
abusive or potentially abusive situations In the section regarding personal 
representatlves by giving covered entitles discretion to not reicognlze a person 
as a personal representative of an lndlvldual If the covered entity has a 
reasonable belief that the Individual has been subjected to domestic violence, 
abuseI or neglect by or would be In danger from a person seeking to act as the 
personal representative. (See§ 164.502(9)) 

Comment: A number of commenters were concerned that this provision would 
lead to llabillty for covered entitles if the release of Information results In harm 
to Individuals. Commenters requested a 11900d faith 11 standard In this provlslon 
to relieve covered entitles of liability If Individuals suffer harm as a result of 
seeing their protected health lnformatlon or If the Information Is found to be 
erroneous. A few commenters suggested requiring providers (when applicable) 
to Include with any disclosure to a third party a statement that, In the provider's 
opinion, the Information should not be disclosed to the patient. 

Response: We do not Intend to create a new duty to withhold Information nor 
to affect other laws on this issue. Some state laws Include pollcles slmltar to 
this ruleI and we are not aware of llablllty arising as a result. 

Comment: Some co mmenters suggested that both the Individual's health care 
professional and a second professlonal In the relevant field of medicine should 
review each request. Many commenters suggested that Individuals have a 
right to have an Independent review of any denial of access, e.g, I review by a 
health care professlonal of the lndlvldual's choice, 

Response: We agree with the commenters who suggest that denial on 
grounds of harm to self or others should be determined by a health 
professlonal I and retain this requirement In the final rule, We disagree, 
however, that all denials should be reviewed by a professional of the 
lndlvldual's cholce. We are concerned that the burden such a requirement 
would place on covered entitles would be slgnlflcantly greater than any 
benefits to the individual. We belleve that any health professlonal, not Just one 
of the indlvldualIs cholceI will exercise appropriate professional Judgment. To 
address some of these concerns, however, we add a provision for the review 
of denials requiring the exercise of professional Judgment. If a covered entity 
denies access based on harm to self or others1 the Individual has the right to 
have the denlal reviewed by another health care professional who did not 
partlclpate In the original decision to deny access. 

Comment: A few commenters objected to the proposal to allow covered 
entitles to deny a request for access to health Information If the Information 
was obtained from a confidential source that may be revealed upon the 
lndlvldualIs access, They argued that this coui.d be subject to abuse and the 
Information could be Inherently less reliable, making the patient's access to It 
even more Important. 

Response: While we acknowledge that Information provided by confidential 
sources could be lnaccurate1 we are concerned that allowing unfettered 
access to such Information could undermine the trust between a health care 
provider and patients oth1~r than the Individual. We retain the proposed policy 
because we do not want to Interfere with a covered entity's ability to obtain 
Important Information that can assist In the provision of health care or to 
maintain lmpllclt or explicit promises of confidence1 which may be necessary to 
obtain such Information. We believe the concerns raised about abuse are 
mitigated by the fact that the provision does not apply to promises of 
confidentiality mado to a health care provider. We note that a covered entity 
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may provide access to such Information, 
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. ' ' ' ,, 

Comment: Some commenters were concerned that the NPRM did not allow 
access to lnformatlon unrelated to treatment, and thus did not permit access to 
research Information, 

Response: In the final rule, we eliminate the proposed special provision for 
"research Information unrelated to treatment." The only restriction on access to 
research Information In this rule applies where the Individual agrees In 
advance to denial of access when consenting to participate In research that 
Includes treatment. In this circumstance, the lndiVldual1s right of access to 
protected health Information created In the course of the research may be 
suspended for as long as the research Is In progress, but access rights resume 
after such time. In other Instances, we make no distinction between research 
Information and other Information In the access provisions In this rule. 

Comment A few commenters supported the proposed provision temporarlly 
denying access to Information obtained during a clinical trial If participants 
agreed to the denial of access when consenting to participate In the trial. Some 
commenters believed there should be no access to any research Information. 
Other commenters believed denial should occur only If the trial would be 
compromised. Several recommended conditioning the provision. Some 
recommended that access expires upon completion of the trial unless there Is 
a health risk, A few commenters suggested that access should be allowed only 
If It Is included In the Informed consent and that the Informed consent should 
note that some Information may not be released to the lndlvldual1 particularly 
research Information that has not yet been validated. Other commenters 
believed that there should be access If the research Is not subject to IRB or 
privacy board review or If the Information can be disclosed to third parties. 

Response: We agree with the commenters that support temporary denial of 
access to Information from research that Includes treatment If the subject has 
agreed In advance, and with those who suggested that the denial of access 
expire upon completlon of the research, and retain these provisions In the final 
rule, We disagree with the commenters who advocate for further denial of this 
Information. These comments did not explain why an Individual's interest In 
access to health Information used to make decisions about them Is less 
compelling with respect to research lnform1.·t!on. Under this rule, all protected 
health Information for research Is subject either to privacy board or IRB review 
unless a specific authorization to use protected health Information for research 
Is obtained from the Individual. Thus, this Is not a criterion we can use to 
determine access rights. 

Comment: A few commenters believed that It would be 0extremely disruptive of 
and dangerous" to patients to have access to records regarding their current 
care and that state law provides sufficient protection of patients' rights In this 
regard, 

Response: We do not agree. Information about current care has Immediate 
and direct Impact on Individuals. Where a health care professional familiar with 
the circumstances believes that It Is reasonably lll<ely that access to records 
would endanger the life or physical safety of the Individual or another person, 
the regulation allows the professional to withhold access. 

Comment: Several commenters requested clarlficatlon that a patient not be 
denied access to protected health Information because of failure to pay a blll. A 
few oommanters requested clarlfir:atlon that entitles may not deny requests 
simply because producing the Information would be too burdensome, 

Response: We agree with these comments, and confirm that neither fallura to 
pay a blll nor burden are lawful reasons to deny access under this rule, 
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Covered entitles may deny access only for the reasons provided In the rule. 

Comment Some commenters requested thc1t the final rule not lncl•;de detailed 
procedural requlreme nts about how to respond to requests for Gccess, Others 
made specific recommendations on the procedures tor providing accesi,, 
lncludlng requiring written requests, requlrlng specific requests Instead of 
blanl<el requests, and llmltlng the frequency of requests. Commenters 
generally argued against requiring covered entitles to acknowledge requests, 
except under certain circumstances, because of the potential burden on 
entitles. 

Response: We Intend to provide sufficient procedural guldellnes to ensure that 
lndlvlduals have access to their protected health Information, while maintaining 
the fiexlblllty for covered entitles to Implement pollcles and procedures that are 
appropriate to their needs and capabilities. We believe that a limit on the 
frequency of requests lndlvlduals may make would arbitrarily Infringe on the 
Individual's right of access and have, therefore, not Included such a llmltatlon. 
To llmlt covered entitles' burden, we do not require covered entitles to 
acknowledge receipt of the lndlvlduals' requests, other than to notify the 
Individual once a decision on the request has been made. We also permit a 
covered entity to require an Individual to make a request for access In writing 
and to discuss a request with an lndlvldual to clarify which Information the 
lndlvldual Is actually requesting. If lndlvlduals agree, covered entitles may 
provide access to a subset of Information rather than all protected health 
Information In a deslg nated record set. We believe these changes provide 
covered entitles wUh greater flexlblllty without compromising Individuals' 
access rights. 

Comment: Commenters offered varying suggestions for required response 
time, ranging from 48 hours because of the convenience of electronic records 
to 60 days because of the potential burdtl.ln. Others argued against a finite time 
period, suggesting the response time be based on mutual convenience of 
covered entitles and lndlvlduals, reasonableness, and exigencies, 
Commenters also varied on suggested extension periods, from one 30-day 
extension to three 30- day extensions to one 90-day extension, with special 
provisions for off-site records. 

Response: We are Imposing a time llmlt because Individuals are entltled to 
know when to expect a response. Timely access to protected health 
lnformatlon Is Important because such Information may be necessary for the 
Individual to obtain additional health care services, Insurance coverage, or 
dlsablllty benefits, and the covered entity may be the only source for such 
Information. To provide addltlonal flexlblllty, we eliminate the requirement that 
access be provided as soon as possible and wo lengthen the deadline for 
access to off-site records. For on-site records, covered entitles must c:1ct on a 
request within 30 days of receipt of the request For off-site records, entitles 
must complete action within 60 days. We also permit covered entitles to 
extend the deadline by up to 30 days If they are unable to complete action on 
the request within the standard deadline. These time limits are Intended to be 
an outside deadline rather than an expectation. Wo expect covered entitles to 
be attentive to the circumstances surrounding each request and respond In an 
3pproprlate time frame, 

Comment: A few commenters suggested t11at, upon lndlvlduals' requests, 
covered entitles should be required to pmvlde protected health lnfom,atlon In a 
format that would be understandable to a patlent1 lncludlng explanations of 
codes or abbreviations, The commenters suggested that covered entitles be 
permitted to provide summaries of pertinent Information Instead of full copies 
of records; for example, a summary may be more helpiul for the patient's 
purpose than a series of Indecipherable billing codes. 

Response: We agree with these commenters' point that some health 

. 

htto://www, bricker. com/attservlpract.ice/hcare/hipaa/ 164.5 24c.asp 3/25/2003 

od I f rd delivered to Modern Information Systems for mfcroHlmfng and 
The mlcroyrnf)hlo Images on this f flm/~ jccurateth!P~0 ~~;r!;:,~ p~:~~88

9 
meets atandarde of the American National otoridards lnstftute 

were filmed tn the regularffolourseNOoTICE s nlefs~he filmed l111Sge above Is less legible than thla Notice, ft Is due to th~ quality of the 
(ANSI) for archival micro m. 1 • 

.. , ..... , bel•• fllmod. u {; 1 CK 1/@~l ""Zq D~Gi ~, C ~< 
Operator Signature 

oau 

t , 



• Bricker & Eckler LLP: Final HIPAA Privacy Regulations: Provision of Access - § 164.524(c) Page 11 of 11 

Information Is difficult 10 Interpret. We clarlfy, therefore, that the covered entity 
may provide summary Information In lleu of the underlying records. A summary 
may only be provided If the covered entity and the lndlvldual agree, In 
advance, to the summary and to any fees Imposed by the covered entity for 
providing such summary. We slmllarly permit a covered entity to provide an 
explanation of the Information. If the covered entity charges a fee for providing 
an explanation, It must obtain the lndlvldual's agreement to the fee In advance. 

Comment: Though there were recommendations that fees be limited to the 
costs of copying, the majority of commenters on thls topic requested that 
covered entitles be able to charge a reasonable, cost-based fee. Commenters 
suggested that calculatlon of access costs Involve factors such as labor costs 
for verification of requests, labor and software costs for logging of requests, 
labor costs for retrieval, labor costs for copylng, expense costs for copying, 
capital cost for copying, expense costs for malling, postal costs for malling, 
bllllng and bad-debt expenses. and labor costs for refiling. Several 
commenters recommended specific fee structures. ~ 

Response: We agree that covered entitles should be able to recoup their ~>l::,, 

reasonable costs for copying of protected health information, and Include such 
provision In the regulatlon. We are not specifying a set fee because copying 
costs could vary slgnlflcantly depending on the size of the covered entity and 
the form of such copy (e.g. 1 paper, electronlc, film). Rather, covered entitles 
are permitted to charge a reasonable, cost-based fee for copying (Including the 
costs of supplles and labor), postage. and summary or explanation (if 
requested and agreed to by the lndlvldual) of Information supplled. The rule 
limits the types of costs that may be imposed for providing access to protected 
health Information, but does not preempt applicable state laws regarding 
specific allowable fees for such costs. The Inclusion of a copying fee Is not 
Intended to Impede the ablllty of individuals to copy their records. 

Comment. Many commenters stated that if a covered entity denies a request 
for access because the entity does not hold the protected health information 
requested, the covered entity should provide, If known, the name and address 
of the entity that holds the Information. Some of these commenters additionally 
noted that the Uniform Insurance Information and Patient Protection Act, 
adopted by 16 states, already Imposes this notification requirement on 
Insurance entitles. Some commentsrs also suggested requlring providers who 
leave practice or move offices to In form Individuals of that fact and of how to 
obtain their records. 

Response: We agree that, when covered entitles deny requests for access 
because they do not hold the protected health Information requested, they 
should inform Individuals of the holder of the Information, If known; we Include 
this provision In the final rule. We do not require health care providers to notify 
all patients when they move or leave practice, because the volume of such 
notifications would be unduly burdensome. 

3/25/2003 

The ml crograph 1 c hnage9 on th I e f llm are accurate rnproduct I ophnt11 of records dovve~e~~~:eo~e;~hlon~o:r°,~1:nn ::N;:l 1:;a~~~d: I :~~~ft~~ 
were filmed In the regular course of business, The photog1'11 c process mee s s e I f d t th l1ty of the 
(ANSI) fo•• orchlval microfilm, NOTICE, If the filmed Image ab;ove le leu legible than this Notice, t s ue o e qua 

doct.rnent bolng fl lrned, L~ .. ✓ /.i (() ¥ I /A!;./:':~ 
L- w&=k ~L!I c~-~,...J.@.LJt.Je~A~. -------~-·""'-~~t ..... Jw----:~~-=-a'fd.~te::-t'~-

Operotor Slgnnture 


