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_/~\ {:_hgirmaJ;LWel~z: We will open the hearing on HB 1439; A bill for an act to amend and reenact 
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sections 39-06-32 and 39-06-35, subsection 7 of section 39.06.1-10, sections 39-08-01, 

39-08-01.3, 39-20-03.1, and 39-20-03.2, subsection 1 of section 39-20-04.1, subsections 2 and 5 

of section 39-20-05, and sections 3 9-20-07 and 39-20-09 of the North Dakota Century Code, 

relating to the level of alcohol concentration prohibited for motor vehicle operators and 

consequences for driving while under the influence, 

Rep, Daye Weiler: I represent District 30 here in Bismarck. I am here to present HB 1439, it 

deals with fln,~s and suspensions of driving under the influence, and also includes some 

provisions for a graduated blood alcohol content. There are others here that are going to go over 

the details of it. 

Chairman Weis~. Thank you. 
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John Olson, Philip-Morris Companies, Miller Brewine: Miller Brewing has been in business 

obviously a long time, and they know and have grown with the issues of abuse of alcohol. One 

of those serious abuses is, of course, driving while under the influence of alcoholic beverages and 

how to deal with the drunk drivei· on our highways. They have initiated a program called "Tough 

Laws-State Roads". As a result of that program, they have gone into each of the states and 

analyzed drunk driving laws and have matched them up against what they believe to be tough 

sanctions that are needed, remedies that are needed to address this really serious issue of dnmk 

driving. I am going to introduce a representative of Miller Brewing, after I have gone tbrough 

the bill. I just wanted to tell you how this bill got here today. Thanks to Rep, Weiler, we did that 

analysis and did that comparison and had the bill drafted accordingly. One of the things that 

.-... \ happened, however, that I made a mistake in not communicating clearly to the legislative council 

on what our position on .08, and Miller's position is neutral. That is an issue that they believe 

better left to you to decide as a matter of public policy whether or not you want to reduce the 

blood alcohol content down to .08 instead of the current laws .10, in tenns of establishing 

presumption or evidence of driving while under the influence of alcohol, So where all of those 

references are, and there are numerous references in the bill to .08, that we want you to 

understand that that is a decision that you must make and we're not either opposing or supporting 

the bill's position, The match up between the model legislation that Miller Brewing supports, 

and North Dakota law really results in a finding that North Dakota law basically is in conformity 

with the serious consequences that we afford to drunk driving and their recommendations, There 

are some gaps in that and that's what this bHl tries to address. So you will see as we go through 

the bill increased th'les, increased times for license suspension, we'll see forfeiture of 
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automobiles, some changes there, and you'll see some jail time, and increase commitment times 

in jail, and see community service, that is one of the areas that Miller Brewing thinks that can be 

a remedy as an alternative sentence, and see the graduated BAC provision, There is also under 

cwrent law, interlock ignitions, treatment services, and another area is law enforcement support. 

Some of the fines and money that comes from that, will be diverted into law enforcement support 

as well as into drug rehabilitation and alcohol evaluation and treatment. So those are just the 

general parameters. Beginning on page 3, there are provision there for surcharges to be made, on 

section 2, under suspensions the surcharges would be fined $100 and that would be subject to the 

legislative appropriation for use to purchase law enforcement equipment. Section 3, for first 

offense, the first offense violation for license suspension would be 365 days, that could be 

,....-.\ reduced to a period of 120 days upon proof of the evaluation being made. The next provision is 

ifthm'e is a prior DUI offense, then the life of the suspension would be for 3 years, that could be 

reduced to 54 7 days, depending upon an evaluation and following any recommended treatment, 

and for subsequent violations within that five years, you would have the five year suspension of 

the drivers license provision. Going next to page 8, beginning in subsection 4, would increase 

the subsequent offenses to felonies for driving while under the influence going down to 

subsection 4 for a first offense, there would be imprisonment time, but ull of it could be 

suspended ifthere were community service, except that there would be at least 24 hours of jail 

time mandated for that first offense, For the second offense, the 30 day mandatory commitment 

with community service, that mandatory commitment could be reduced to five days with the 

community service; so you would have first offense 24 hours in jail, the 2nd offense, 5 days in 

jail as a minimum, and the 3rd offense would be 30 days mandatory. On page 9, there would be 
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a graduated BAC which would increase fines for repeat offenders and those are set out there. 

Going to page 10, that deals with the licensure or the vehicle forfeiture provbion, right no1.,, there 

are forfeiture provisions and there would be a mandatory forfeiture if the conviction came at a 

time when there had been a suspension of the license for a previous DUI conviction. The 

interlock device would be mandated on repeat offenses. That would be the same there. Going 

next to page 14, this deals with the drivers license suspension. Again, I think that those 

provisions track with what I said earlier, the first offense would be 365 days and that could be 

reduced to four months, the second offense would be three years which could be reduced to 547 

days depending on the compliances with the treatment programs after the evaluation, and a third 

offense would be for a straight 5 years. That really concludes the overview of what the bill does, 

,,.."'\ I will tell you right now, after this bill came in, we wanted it to confonn to the Tough Laws-State 
) 

Roads program, but I believe you should amend that first offense, for a couple of reasons. I think 

you should take out those stiff penalties on the first offense, particularly where it increased 

beyond the jurisdictior.. of dty's courts that have class B misdemeanor jurisdiction right now. A 

maximum penalty that could be imposed in the cities is a 30 day jail sentence, or $500 fine. I 

don,t think it's good for ND to have a carte blanche transfer of all those first offense cases into 

the district court. That would prevent that from happening. If you reduce that first offense down 

to that level. The second offense is more serious and I think there are some people that would 

argue that even on the second offense we don't have the kind of jail commitment that would 

require the state district court to get involved to impose jail time up to 1 year. That's something I 

think you should look at. I am not prepared to say to you today, that I back off of that. Because I 

think if we're going to seriously address this, maybe there are situations where you want the 
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district court to be involved in those rnpeat offenses starting with the second offense, But you 

need to look at that and see what the impact of that would be on the system. The first offense, 

reduce it, get it back to the city courts, and they will deal with it there, There are other provisions 

that may cause some heartburn, particularly lawyers dealing with forfeiture. There are situations 

where you fo1feit an automobile that is subject to dual ownership and maybe a lien, and maybe 

some of that needs to be worked out and further language crafted. We can work on that if you 

are interested in pursuing that in that direction. There are other provisions here that I know that 

you study and discuss and have changes on. We're here to work with you to do that. We don't 

believe one size fits all in this country. We do believe that North Dakota is unique, and we can 

proceed with the law we have making those changes that you think are necessary. We're willing 

to work with you. We should be proud in North Dakota of what we have done, we have some 

pretty good drunk driving laws in the state, I think we need some improvements and I think we 

need to really attack that repeat offender, and I think that this bill does that. 

.c!!airman Weisz_;_ On page 9, with the repeat offender, are you aware if there are any restriction 

on the Feds. on far as doing the graduated on the repeat offender part, I was somewhat under the 

impression that we had to have one size fits all on the repeat offender, as far as the graduated. 

Mr. Olson; I am not aware of the federal requirements on that issue. 

Chairman Weisz; Are you aware of what other states have, do they have this exact provision 

about repeat offenders. 

Mr, Olson; I don't know about that, maybe Dianne Markut of Miller Brewing can answer that 

question. I know that this effort on graduated BAC is a recent effort. I know ifs being proposed 

in other states, I don't know if it has been adopted. 
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Rep. Thorpe: Going through the fiscal note, I've seen the revenue increases predicted were 

considerable, and I can understand that ifwe raise the fines; but woulctn't there also be an impact 

on the correctional people, wouldn't there be a cost related to that for incarceration. 

Mr. Olson; That's a good question, I think the answer would be that there would be an impact 

on corrections, either local jails or beyond. I don't know what that impact would be. It's hard to 

predict that. 

Rep. Thorpe; Maybe we could find out . 

. Chairman Weisz: Thank you. Further testimony in support of HB 1439. 

Diane Markut, Government Affairs Pro&ram Manaaer for Miller BrewinK Company: 

Support (see attached testimony). 

Chairman Weisz: Are you aware of any other states that has a graduated on the repeat offender 

part. 

Ms. Markut: Wisconsin was one of the states that did that, the threshold was . 16 

Chairman Weisz: Thank you for appearing. 

Keith Mapusson. De_puty Director of the Drlver Vehicle Services. NDDOT: We here in 

support of HB 1439. We do like the ,08 provision that is in there, because that is one of the 

things we've talked about before, on safety. Our basic mission in the DOT, is Rafety in many 

different ways, This bill has the .08, the repeat offender aspect and has something new which we 

haven't had in the bill before, and we call them enhanced sanctions for higher BAC. On the 

question of the repeat offender, the federal mandate that we've adopted in North Dakota, except 

for the interlock device that you passed out a bill dealing with that. That's all the farther the 

federal mandates on repeat offender go. The concept that they arc looking at in many states, and 

i 

,r.t\i\-,; fl' 



r 
r 

Page7 
House Transportation Committee 
Bill/Resolution Number HB 1439 
Hearing Date 2/7 /03 

I think MN might have something now, is attacking the higher BAC,s, which have become more 

a problem and have more sanctions for that. We don't you to downgrade something that we 

have now, We've worked long and hard in ND to be among the leaders in the nation and now 

some aspects we need to catch up again, but I think with discussion like this, we'll again be right 

up in the forefront. 

Chairman WeJsz.1 Part of the bill talks about the third or subsequent offense, and then it talks 

about greater than, 17. I guess that is my question, that the repeat offender given a graduated or 

stiffer penalty, 

Mr. Ma1inusson: Under the federal sanctions, the mandate you can as long as you don,t go 

below the federal minimum and our law with the bill you passed you out on HB 11201 would 

-----"\ meet the federal minimums. Anything you want to have is extra sanctions, is welcomed. Maybe 

this will be helpful in getting drunk drivers off the road rutd giving them the help they need, 

Chairman Weisz; Thank you. Further testimony in support. Testimony in opposition to HB 

1439. 

J:met Seaworth, Ex~utiye Director of the ND Beer Wholesalers As~ociation; Opposed (see 

attached testimony), 

Chairman Weisz: Thank you. Further testimony in opposition. 

Brenda Neubauer·. atto1'ney: I run appearing as an attorney in private practice, also as a 

concerned family member. I am speaking on a personal, painful note. I have personal feelings 

about the bill. I had an ex-spouse who would have bt;ien affected by this bill. The enhanced 

penalty provisions, effectively he would have lost his employment, the respect of our children, 

lost his insurance, my son has n serious medical condition, it would have affected my children in 
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tem1s of insurance coverage, vehicle forfeiture. I mean, the impact of this bill is so huge, we're 

that component of this, what effect is this going to have on the family, the children. This bill is 

missing so much in it, we're targeting the drunk driver, but we're missing so many other things 

with tl1is bill. The enhanced penalties go too far. A first offender with a . 15 or greater can 

certainly learn the same lesson with the law that is in place right now, That alcohol evaluation 

and treatment can do the same thing that the penalties iliat we havt.• in effect now, can do what is 

in iliis bill. This bill is wrong on so many levels. How are people going to pay the fines, how are 

they going to afford treatment, is Miller Brewing going to set up an account to fund the 

rehabilitation, treatment, etc. This bill will impact the families of the offenders, it is wrong. 

Chairman Weisz: Thank you. Further testimony in opposition? 

·•·"--.\ ,Rep. Thorpe: I appreciate iliat you've come before the committee and give your impas~ioned 

i.,lea; however, I iliink this bill, whether it is an overreaction, I don't know, in our city that I 

represent, we had a horrendous crash in the past year that took the life of that young .individual 

and I don't know whether it was ale( ~101 or substance abuse or what, the car hit a tree a11d 

virtually split it in two, somewhere around 100 mph, and this is what we're struggling with, I 

think the whole committee is struggling. We somehow have to get through tn these people, to let 

them know that this kind of behavior has to stop. We can't have it. Do you htwe any ideas that 

you would like to share with the committee on how to address this problem. 

Ms. Neubauer: I appreciate that, and I do have concerns. I am not advocating dnt11k driving, by 

any means, it's a very painful for a family to go through, and that's an important part of the 

situation. My concern is that this bill is not going to deter those behaviors, They are still going 

to get in that vehicle and drive unless iliey get therapy and treatment. Treatment is the issue; not 
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incarceration, not enhanced penalties, it's treatment. Ther.:,fore, when thfi judges make them 

follow through with the treatment, followed through with the evaluations~ that's what I think is 

the answer. 

Rep, Rubyi Another issue we have strugJled with in the committee, is dealing with the 

suspension of licenses. It's really tough to enforce that. This also has a provision to stiffen that 

penalty up too, the hard pru1 of that is enforcement. I'm sure you have had clients with 

suspended licenses drive to your office for a visit. There's anothel' thing1 we're looking for some 

a'lswers on how to get to those problems. 

Mt, Neubauw The concern with tho suspensions is that I think the suspensions we go 

backward from that. With stiffer penalties, they cru1't get to their work, or probation officers, etc. 

and that forces them to be in a bad situation, especially in rural communities. Extending 

suspension periods isn't the answer. They are going to be forced to drive at some point, with 

their license suspended. We need to give people their dignity back. 

Rep, Delmort;. I can understand the points you are making. But ifwe see these people, repeat 

offend, repeat offend, we are also seeing people die. Those are loved ones of all ofus too. I care 

vety much about people getting help, but what is the answer to the people who keep going on and 

on and we're not reaching now regardless of this bill. 

ML.J.'lllm.D.Yttl I don't have the answers for everJthing. People who kill someone while driving 

under the influetice, arc put in prison; they aren't charged with DUI's. They are charged with 

serious offenses and looking at penitentiary time. 

Rep, Delmore: I understand that, but what if they've already been picked up five times, and 

we've done nothing to deter them, regardless of the circumstances, and now somebody's dead, 
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sure we'll get them then, but we haven't gotten them off the road when they should have been off 

the road. 

Ms. Neubauer; Under a 5th offense, it would be a felony. That was changed last session. I am 

not seeing that. If they have a 5th offense, they are doing time, If I see a 3rd offense, they are 

doing mandatory time and generally getting treatment. I think this is going too far. 

Rep. \Veller; l have a comment, You talked about the fines and penalties being so hard on these 

people, especially on the repeat offenders, I just think it is important to remember that it's not 

the fines or the penalties that got these people in the trouble that they're in, It's not the penalties 

that are the problem. 

Ms. Neubauer; I acknowledge your comment. That's why I think we need the treatment. They 

would be better served, 

Chairman Weisz; Thank you. Anyone else here in opposition, 

J~ruct Haskell, District Ju dee in South Central District: I am not in support or opposition, 

more neutral. The reason I am here is that in the 2001 legislature, the drug court bill was passed, 

which allowed for suspension of jail time that would otherwise be mandatory if a person was in 

the drug court program, that did have a sunset clause, and the drafters of this particular hill, in 

talking with Rep, Weiler, simply overlooked the fact that that was case, and adopted the 2003 

language. I would urge that the drug court language be reinstated or reincluded. I would hope 

that you would do that because one of the concerns that has been addressed, is what do we do 

about these folks which are continually violating, and I think that the drug court program is a real 

good alternative, We've had good success, we've had 9 graduates of the program, 5 of those 

have been DUI peoplet in the drug court we talce 3rd and above offenders. So these are people 
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who have had repeat offenses. 1hose people have been out in the community and able to work, 

contribute back to society, rather than sitting in jail. In principle, I am not opposed to increased 

penalties. I would ask that you include language that allows for suspension of the mandatory 

sentences, if drug court is ordered. (See attached amendments) I'm glad to see that Mr. Olson 

would prefer that the first offense not be a class A misdemeanor, and I would hope that you 

would adopt that only because if you don't do that, then some of the judge positions that were 

eliminated in the past few years, would probably have to be put buck in place. I would also point 

out that several of these require mandatory community service. There are some counties that I go 

to, that don't have community services available, so you might want to consider that when you 

are looking at that aspect of the bill. 

----.,__ ~airmon \Velsz; In conversation, the topic came up about the lower levels ofBAC. The 

question was if it would be easier to go through the court system as an infraction or 

misdemeanor, could you comment on that from your perspective. 

Judve Haskell; I'm sure it would be easier, but I thin.le as a judge, I like to have the option of 

imposing some jai1 time ifit is appropriate because there are cases where there have been 

accidents involved, where there is high BA C's, that sort of thing. As you know, an infraction 

would just allow for only a fine. I like the flexibility of being able to have the option of giving 

some jail time as appropriate. 

Chairman Weisz: To follow up a little more, rlo you see that there is a greater tendency to go 

and say .1 or , 12 whatever is a lower level, to plead it to a nonwDUI, especially in smaller 

counties for example. They don't want to go through the cost and time of the trial. 
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J!l...d&e Haskelli I can only speak for my own experience, I was a prosecutor for a number of 

years in Burleigh and Morton county before I became a judge, If it was a .11 or above, I would 

usually not knock it down, but if it was a .10 red on the .10, I would just because they brought in 

the toxicologist and argue to the jury that there was a margin of error. I can't speak for what 

other counties do. I would expect given what I see with the plea agreements that there is an 

infonnal policy that at a certain BAC above a .10, perhaps a .1112, that they would be willing to 

deal it to reckless driving or something like that. 

Rep. Headland; Would it be your opinion that our law go far enough today. 

Judae Haskell; Thafs a hard question to answer. My opinion is that there is enough room 

within the present law that judge's can do what is appropriate. I'm not convinced that increasing 

minimum mandatory penalties is the answer. I don't have a problem if you say well it's a felony 

now, to give me that flexibility to go higher if I want to, but when I think you start putting low 

end things on it, you start punishing people that may be aren't necessarily the target of your 

approach. That's part of the reason that our drug court is for 3rd and 4th oflenders, because 

typically those are the minority, but they're the most serious offenders who we want to get off the 

streets. I think there is enough room within the present law to do what we need to do, but it 

wouldn't bother me a lot if there were some upper levels. 

Chairman Weisz: Thank you. Any further testimony in opposition? 

Corey Schllmier, Drug Court Supervisor, DOCR: I was prepared to testify in oppmiition of 

HB 1439, but I knew of Mr. Olson's proposed amendments and Judge Haskell's testimony has 

cleared up some of the matters that we were concerned about (see attached testimony). 
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Chairman Weiszi Thank you. Anyone else in opposition to HB 1439, we wilt close the 

heiuing. 
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R@, Weisz. Chainnan opened the discussion for action on HB 1439, Amendments were 

·-

disttibuted. Rep. Weisz explained the 1st offense BAC 0.08 to 0.10 no administrative penalty 

and the criminal infraction 0.08 to 0.10 $100 fine to $500 and 2 points. Then the Chainnan said 

that the reason for this reconsideration they received some additional infonnation from the DOT 

and that the bill as it stood would not meet the intended results. He then continued to explain that 

for the 1st offense for a BAC 0.10 to 0.16 stays the same as current law but that 0.17 and greater 

was doubling -- $500 and was a class B misdemeanor. He then went on to explain second and 

third offenses and the consequences The goal was not to be too heavy on the first time offender 

at the lower BAC but to really clamp down onfthe repeat offenders. folJowing discussion. Rep. 

Price moved to approve the amendments which were LC number ---.0102 

Re_p, Delmore seconded the motion. The Motion carried on a voice vote, 
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Rep, Weisz then went on to discuss and introduce several other amendments. 

Those amendments were approved by a voice vote. 

Rep. Hawken moved a 'Do Pass as Amended' motion. Rep,Pric~ seconded tho motion. On a roll 

call vote the motion carried 9 Ayes 4 Nays 0 Absent. 

Rep. Hawken was designatr.d to carry HB 1439 on the floor. 

End of record ( 51.2 ) 

ooarator s gnoture 



FISCAL NOTE 
Requested by Legislative Council 

04/16/2003 

Amendment to: HB 1439 

1 A. State flsoal effect: Identify the stale fiscal effect and the fiscal effect on agency appropriations compared to 
fl di I I d I I ti l d d I tm ng eves an aDDropr, at ons an cff)afe un er current aw. - 2001 .. 2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

Gtmeral Other Funds General Other Funds General Other Funds 
Fund Fund Fund 

Revenues 
Expenditures $20,00C 

Appropriations $20,00C 

oun y, c tY, an sc oo str ct sea e e,;:t: 18 C t It d h I di I fl I ff Id lfi h fl I ffi ent ry t o sea e ect on the approe_rlate e_olitlca/ subdivision. 
2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

School School School 
Counties Cities Districts Counties Cities Districts Counties Cities Districts -

-

2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis. 

The amendment removes all 1·evenue from previous bill drafts and fiscal notes, 

3. State fiscal effect detail: For Information shown under state fiscal effect In 1A, please: 
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revent1e type and 

fund affected and any amounts Included In the executive budget, 

8, Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line 
Item, and fund affected and the number of FTE pos/t/()ns affected. 

Computer software would need to be upgraded to handle the changes In suspension/dates of convictions, etc. 'fhe 
programming charges are approximately $15,000. An additional $5,000 for printing of forms, manuals, and public 
Information efforts Is Included. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and t1ny amounts Included In the executive 
budget. Indicate the relationship between the amounts shown for expenditures and appropriations, 

The proposed budget for the biennium did not Include this proposed legislation, Additional appropriation would be 
necessary to accommodate the change, 

Name: Linda Mathern genc.:y: NDDOT Phon_e_N_u_m_b--e-r:----3-28---43_5_9 ________ -1--D~a~te-P~r~e-pa-r-ed_:_0 __ 4_/1_6_/2_0_0_3 ________ -1 

- -- - f tlon systems for mlcrof I \ming 11nd 
e roductlons of records de\ lvered to Modern In o:lcan National sund11rda Inetttute 

The mlcrogrephlc lma9es l/l this film/'~ef~~~;~ter~/photographlo procoss meeltB r~lnd:;:~ ~,~,:h:o:lce, ft is dlle to the quality of the 
were filmed ln tho regular ~oursio~1ce• If the filmed Image ebpve Is less eg e 
(ANBI> for archival mlcrofl m, ~ CK ~ J IQ/I /Q ,;a, 
docunent being fHmed, , l~ :tr.a ~ C e 'IL -~-/ DB- I < Oate ' . Oo.9rator Signature 



Amendment to: HB 1439 

FISCAL NOTE 
Requested by Leglslatlve Council 

03/25/2003 

1 A State fiscal effect: ld~ntlfy the state fiscal effect and the fiscal effect on agency appropriations compared to 
~ di I I d I fl I I d d un ng eves an a~ a ons ant c e_ate un er current law. 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General Other Funds General Other Funds General Other Funds 

Fund Fund Fund 
Revenues $1,305,00C $1,305,000 ,_ 
Expenditures $20,00C 

Appropriations $20,00C ----· ·-
1B. County, city, and school district fiscal effect: Identify the fiscal effect on the aooroprlate pol/flea/ subdivision. 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
School Sc.hool School 

Counties Cities Districts Counties Cities Districts Counties Cltlos Districts 

2. Narrative: Identify the aspects of the measure which cause fiscal impact and Include any comments relevant to 
your analysis. 

This blll addresses several Issues In regard to driving while under the Influence of alcohol and/or drugs, It 
differentiates how fees, jail times, and suspension times are assessed based on 1st, 2nd, 3rd, or subsequent 
offenses, mainly based on stricter ~1anctlons for a SAC of , 16% or above. The current First Engrossment with Sen at a 
Amendments removes the waiver c>f suspension (Infraction) for those violators of the law who are between .08%-.1 U% 
BAC and subsequent 2-polnl suspension; again changes crime classlflcatlons; removes the proposed Increased 
speed limit; and further amends section 39-20-04 by Increasing the periods of revocation for refusal to submit lo 
testing to 3 years (was 2) for 2nd offense and 5 years (was 3) for a 3rd or subsequent offense. It also amends 
subsection 1 of section 39-20-04.1 by changing suspension times In relation to BAC results. 

The First Engrossment with Senat'9 Amendments further removes the state flscal Impact of the .08% BAC previously 
amEmded under the First Engrosument. If passed, there will be no loss of federal highway funds because of the 
amendments now under consideration. 

The NDDOT has no Information on the present jail times assessed per Individual, per conviction, Therefore, this 
NDDOT fiscal note does not Include any addltlonal revenue and/or expenditures relative to those aspects of HB1439. 
We also do not know the Impact 011 the court system In relation to the new crime classlf/catlons HB1439 would 
Impose. 

3. State fiscal effect detall: For Information showr. ~1nder state fiscal effect In 1A, please: 
A Revenues: Explain the revenve amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts lnr;Juded In the executive budget. 

The revenue figures are based on ESTIMATED Increased fees assessed for 1st, 2nd, 3rd & subsequent offenses In 
relation to BAC results. These figures are estimates only (see attached) as we do not have any 'AalIstlcs for BAC 
levels per each offense. We are estimating based on 50% less than .16% BAC and 50% 16%-+ BAC. 

8. Expenditures: Explain the expenditure amounts. Provide data/I, when appropriate, for each agency, Jina 
Item, and fund affected and the number of FTE positions affected. 

, ...... / Computer software would need to be upgraded to handle the changes In suspension/dates of convictions, etc. The 
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,___ programming charges are approximately $15,000. An additional $5,000 for printing of forms, manuals, c1nd publlc 
\ lnforrPfltlon efforts Is Included. 

C. Appropriation&: Explain tfle appropriation amounts. Provide dett:1/J, when appropriate, of tha effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between the amounts shown for expenditures and appropriations. 

The proposed budget for the biennium did not Include this proposed leglslallon, Additional appropriation would be 
necessary to accommodate the change, 

Name: Linda Mathern !Agency: NDDOT 
Phone Number: -·-------------328-4359 Date Prepared: o::J/26/2003 _ _..... __ ___,_ __ _ I 
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Amendment to: HB 1439 

FISCAL NOTE 
Requested by Legislative Council 

02/19/2003 

1 A. State fl seal effect: Identify the state flsval effect and the fiscal effect on agency appropriations compared to 
fi di I I d i. t d WI ng_ eves l!n aooroor, at ons anticipate under current law. 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General Other Funds General Other Funds General Other Funds 

Fund Fund Fund 
Revenues $1,331,70( $1,331,700 

Expenditures $50,000 

Appropriations $50,000 

1B C ' ounty, c ty, an SC 00 str ct sea e act: d h I di I fl I ff dentlfv t e f/sca e ect on the appropriate po/It/cal subdivision, I h I ff, 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
School School Sc:h->ol 

Counties Cities Districts Counties Cities Districts Counties Cities Districts 

·-
2. Narrative: Identify the aspects of the measure which catJse fiscal Impact and Include any comments relevant to 
your analysis. 

This bUI addresses several Issues in regard to driving while under the Influence of alcohol and/or drugs. It 
differentiates how fees, jail times, and suspension times are assessed based on 1st, 2nd, 3rd, or subsequent 
offenses; waives suspensions for those vlolators of the law who are between .08%-.10% BAG; changes crime 
classlflcatlons; Increases the speed limlt from 70 to 75 miles per hour on :3ccess-controiled, paved and divided 
multllar 10 highways; and finally adds 2 points to a llcense for a DU I of less than , 11 % BAC. 

Should this bill 1,, .... ss, not providing for a .08% BAC minimum, the state fiscal Impact is minima! but the federal dollars 
the state wlll not receive are quite dramatic. Beginning In 2004, the penalty starts at 2% of certain federal highway 
funds and grows 2% each year through 2007. After that, the annual loss Is 8%. The loss of federal highway funds is 
estimated at $2.b mllllon in 2004, $5.7 million ln 2005, $8.5 million In 2006, and $11.3 million in 2007, and thereafter. 

The NDDOT has no Information on the present jail times assessed per lndlvldual, per convlclion. Therefore, this 
NDDOT fiscal note does not include any addltional revenue and/or expenditures relatlve to those aspects of HB1430. 
We also do not know the Impact on the court system In relation to the new crime classlf!catlons HB1439 would Impose 

3, State fiscal effect detail: For Information shown under state fiscal effect In 1A, please: 
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive budget. 

The revenl'e figures are based on ESTIMATED increased fees assessed for 1st, 2nd, 3rd, 4th, & subsequent 
offenses In relation to BAC results. These figures are estimates only as we do not have any statistics for BAG levels 
per each offense. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line 
Item, anrl fund affected and the number of FTE positions affected. 

Computer software would need to be upgraded to handle the changes In suspension/dates of convictions, etc. The 
programming charges are approximately $30,000. An additional $10,000 for printing of forms, manuals, and publlc 
Information efforts Is Included, 



Based on the speed llmlt change from 70 to 75 mph, the state would spend $101000 for changlrrg signs on the 
Interstate. 

C. Appropriations: E:xplafn the appropriation amounts. Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between the amounts shown for expend/lures and appropriations, 

The proposed budget for the biennium did not Include this proposed leglslatlon, Additional appropriation v✓euld be 
necessary to accommodate the change. 

.-N_a_m_a_: ______ L_in_d_a_M_a_th_e_rn _______ ~_,,g __ e_nc...,y __ : ____ N_D_D_O_T ______ , ____ J 
Phone Number: 328-4359 pate Prepared: 03/05/2003 J 



BIii/Resoiution No.: HB 1439 

FISCAL NOTE 
Request$d by Legislative Council 

01/21/2003 

1 A. State fiscal affect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to 
fj di t I d rl t t I d un na eves an anoroD, at ons ant ctoate under cun-ent law. 

2001 ·2003 Biennium 2003·2005 Biennium 2005-2007 Biennium 
General Other Funds General Other Funds General Other Funds 

Fund Fund Fund 
Revenues $1,350,60( $1,350,600 

Expenditures $47,63€ 

Appropriations $47,e3e 

18. County, city, and school district fiscal effect: Identify the fiscal effect on the atJoropriate po/It/cal subdivision. 
2001-2003 Biennium 2003-2005 Biennium 2005•2007 Biennium 

School School School 
Counties Cities Districts Counties Cities Districts Counties Cities Districts --

2, Nturatlve: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your enalysls. 

·-

-· -, This blll addresses several Issues In reg&rd to driving while under the Influence of alcohol and/or drugs. Most notably, 
It reduces the BAC from the present, 10% to .OB%; assesses a $100 surcharge for each violation of section 39·08-01 
or chapfl•,r 39-201 which shall be deposited In a special fund, subject to legislative appropriation, to purchase law 
enforcement equipment; Increases fines, with !he addition of more stringent fines based on the vlolators' level of 
SAC; and adds that any money collected from the seizure, forfeiture, and sale or disposition of motor vehicles for 
violations under this section shall be depo~lt~J In a special fund for alcohol/drug treatment, rehabilitation, prevention, 
and education programs, 

Although the state fiscal Impact Is minimal should .08% BAC be passed (H81161 speclflcally addresses .08% BAC 
passage), t"1t.1 federal dollars the state wlll not receive are quite dramatic If .08% BAC leglslatlon Is not enacted. 
Beginning In 2004 1 the penalty starts at 2% of certain federal highway funds and grows 2% each year through 2007. 
After that, the annual loss Is 8%. The loss of federal highway funds Is estimated at $2.8 mllllon In 2004, $5.7 million In 
2005, $8,5 mllllon In 2006, and $11.3 mllllon In 2007, and thereafter. 

The NDDOT has no Information on money collected annually from the seizure, forfeiture, and sale or disposition of 
motor vehlcles, or the present jail times assessed per Individual, per conviction. Therefore, this NDDOT fiscal note 
does not Include any addltlo11al revenue and/or expenditures relative to those aspects of HB 1439, 

3. State fiscal effect datall: For Information shown under state fiscal effect In 1A, please: 
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fur,d affected a, 1d any amounts Included In the executive bt1dget, 

The revenue figures are based on tha following 
A. Passage of the $100 surcharge, for either violation of section 39-08-01 or 39-201 amounts to $800,000 per 

biennium (based on past history, the NDDOT processes approximately 4,000 convictions per year, addltlonal $100 
per conviction). 

B, During 2001, there were a total of 2J53 convictions In vlolatlon of 39-08-01. averaging $459 per fine, per 
, conviction. Assuming an average addltlonal fine of $100 per DUI offense with an ave,·ate of 2.753 convictions per 

.J year, the addltlonal revenue generated from this provision would be $275,300 per year ($550,600 per biennium). 
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B. Expenditures: Explain the expenditure amounts. Provide deta/1, when appropriate, for each agency, 1/ne 
Item, and fund affeotad and the number of FTE positions affected. 

Computer software would rn~ed to be upgraded to handle the change In suspension/dates of convictions and new 
alcohol content change (.08% BAC), The programming charges are $29,638 and $8,000, respectively. An additional 
$10,000 for printing of forms, manuals, and public Information efforts Is Included, 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between the amounts shown for expenditures and appropriations. 

The proposed budget for the biennium did not Include this proposed leglslatlon. Addltlonal appropriation would be 
necessary to accommodate the change, 

Linda Mathern for Marsha !Agency: NDDOT ~ 
Lembke 

1-P-h-on_e_N_u_m_be_r_: ---=3;;..:;.2~8-4;.;;;.;.;.;35:....9---------1-D-a_t_e _P_,e_p-ar-e-d: _____ 0_1-/_3-_1-/_2-0~0~3~~~~~~~- _ 
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30663.0104 
Tltle.0300 

BOUSE AMENDMENTS TO 

Adopted I iy the Transportation Committee 
February 13, 2003 

BB 14.19 htrn 2-18-03 

Page 1, ilne 1, after "A BILL" replace the remainder of the bill with "for an Act to create and 
enact a new paragraph to subdivision b of subsection 3 of section 39-06.1-1 o; to amend 
and reenact subsection 7 of section 39-06.1-10, sections 39-08-01 and 39-09-02, and 
subsection 1 of section 39-20-04.1 of the North Dakota Century Code, relating to speed 
limits and consequences for driving while under the Influence; and to provide a penalty. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. A new paragraph to subdivision b of subsection 3 ot section 
39-06.1-1 O of the North Dakota Century Code Is created and enacted as follows: 

Driving while under 
the Influence, In violation of 
39-08·01 , with less than 
eleven one-hundredths of one 
percent by weight 

2 points 

SECTION 2. AMENDMENT. Subsection 7 of section 39-06.1-10 of the North 
Dakota Century Code Is amended and reenacted as follows: 

7. The period of suspension Imposed for a violation of section 39-08-01 or 
equivalent ordinance Is: 

a. Ninety-one days If the operator's record shows the person has not 
violated section 39-08-01 or equivalent ordinance within the five years 
preceding the last vlolatlon and the violation was for an alcohol 
QonQentratlon Qf at least eight one-hungredtbs of one gercent by 
weight and under sl~t~en one-hundredths Qf one gercent by weight. 
The director shall waive the susgenslon If the al®-hol concentration 
was under eleven one-hungredths of one perQ~nl by weight and the 
gerson was not operating a commercial motor vehicle. 

b. One hundred eighty days If the Qper~tor's record shows the ger§Qn 
has not violated section 39-08-01 gr ea1,1lvalent ordinance within five 
~ears grecedlng the last violation and the l§st vlol§Uon was for an 
.al@hol s;;oncentratlon of at least sixteen one-hundredths Qf one 
percent by weight. 

c. Three hundred sixty-five days If the operator's record shows the 
person has once violated section 39-08-01 or equivalent ordinance 
within the five years preceding the last violation and the last violation 
Is for an alcohol concentration of under sixteen one-hundredths of one 
percent by weight. 

Er. ~ Two years If the operator's record shows the person has at least Miee 
once violated section 39-08-01 or equivalent ordinance within the five 
years preceding the last vlolatlon and the last vlolatlon was for an 
alcohol concentratlgn of at l~ast ~lxteen one-hundredths of one 
gen;~ent by w~lghl Qr. If th~ Qgerator's recora shgws the person □§s at 
least twlQ~IQlated a§c.;;tlo□ 39-08-01 or 8gulval§nt Qrdlnsi□Qfl within 
tb~ flv~ years gr~Q~dlng the last vlolatlon aod the last ~IQlatloa was for 
an alcobol QQncentratlon of at leaat eight one-hundredths of one 

Page No. 1 30663.0104 
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gercent by weight and under sixteen one-hundredths of one percent 
ocwelght. 

!li Three years If the operator's record shows the person has at least 
twice violated section 39-08-01 or egulvalent ordinance within the five 
years preceding the last vlolatlon and the last violation Is for an 
alcohol concentration of at least sixteen one-hundredths of one 
per9ent by weight. 

SECTION 3. AMENDMENT. Section 39-08-01 of the North Dakota Century 
Code Is amended and reenacted as follows: 

39-08-01. (Effective through July 31, 2003) Persons under the Influence of 
Intoxicating llquor or any other drugs or substances not to operate vehicle • 
Penalty. 

1. A person may not drive or be In actual physical control of any vehicle upon 
a highway or upon public or private areas to which the public has a right of 
access for vehicular use In this state If any of the following apply: 

a. That person has an alcohol concentration of at least ten 
one-hundredths of one percent by weight at the time of the 
performance of a chemical test within two hours after the driving or 
being in actual physical control of a vehicle. 

b. That person Is under the Influence of Intoxicating llquor. 

c. That person Is under the Influence of any drug or substance or 
combination of drugs or substances to a degree which renders that 
person Incapable of safely driving. 

d, That person Is under the combined influence of alcohol and any other 
drugs or substances to a degree which renders that person Incapable 
of safely driving. 

The fact that any person charged with violating this section Is or has been 
legally entitled to use alcohol or other drugs or substances Is not a defense 
against any charge for violating this section, unless a drug which 
predominately caused Impairment was used only as directed or cautioned 
by a practitioner who legally prescribed or dispensed the drug to that 
person. 

2. A person violating this section or equivalent ordinance Is guilty of a class B 
misdemeanor for the first or second offense In a five-year perlod1 of a 
class A misdemeanor for a third offense In a five-year period, of a class A 
misdemeanor for the fourth offense In a seven-year period, and of a 
class C felony for a fifth or subsequent offense in a seven-year period. The 
minimum penalty for violating this section Is as provided In subsection 4. 
The court shall take judicial notice of the fact that an offense would be a 
subsequent offense If Indicated by the records of the director or may make 
a subsequent offense finding based on other evidence. 

3. Upon conviction, the court may ordar the motor vehicle number plates of 
the motor vehicle owned and operated by the offender at the time of the 
offense to be Impounded for the duration of the period of suspension or 
revocation of the offender's driving prlvllege by the llcenslng authority. The 
Impounded number plates must ba sent to the director who must retain 
them for the period of suspension or revocation, subject to their disposition 
by the court. 

Page No. 2 30663.0104 
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HOUSE AMENDMENTS to BB 1439 htrn 2-18-03 

4. A person convicted of violating this section, or an equlvalent ordinance, 
must be sentenced In accordance with this subsection, For purposes of 
this subsection, unless the context otherwise requires, "drug court 
program" means a district court-supervised treatment program approved by 
the supreme court which combines Judicial supervision with alcohol and 
drug testing and chemlcal addiction treatment In a licensed treatment 
program. The supreme court may adopt rules, Including rules of 
procedure, for drug courts and the drug court pr0gram. 

a. For a first offense, the sentence must Include both a fine of at least 
two hundred fifty dollars and an order for addiction evaluation by an 
appropriate licensed addiction treatment program. 

b. For a second offense within five years, the sentence must Include at 
least five days' Imprisonment or placement In a minimum security 
facility, of which forty-eight hours must be served consecutively, or 
thirty days' community service; a fine of at least five hundred dollars; 
and an order for addiction evaluation by an approprlata licensed 
addiction treatment program. 

c. For a third offense within five years, the sentence must Include at 
least sixty days' Imprisonment or placement In a minimum security 
facllity, of which forty-eight hours must be served consecutively; a fine 
of one thousand dollars; and an order for addiction evaluatlon by an 
appropriate licensed addiction treatment program. 

d. For a fourth or subsequent offense within seven years, the sentence 
must Include one hundred eighty days' Imprisonment or placement In 
a minimum security facility, of which forty-eight hours must be served 
consecutlvely; a fine of one thousand dollars; and an order for 
addiction evaluation by an appropriate llcensed treatment program. 

e. The execution or Imposition of sentence under this section may not be 
suspended or deferred under subsection 3 or 4 of section 12.1-32-02 
for an offense subject to subdivision a or b. If the offense Is subject tu 
subdivision c or d, the district court may suspend a sentence, except 
for ten days' Imprisonment, under subsection 3 or 4 of section 
12. 1-32-02 on the condition that the defendant first undergo and 
complete an evaluatlon for alcohol and substance abuse treatment 
and rehabllltation. If the defendant Is found to be In need of alcohol 
and substance abuse treatment and rehabllltatlon, the district court 
may order the defendant placed under the supervision and 
management or the department of corrections and rehabilitation and Is 
subject to the conditions of probation under section 12.1-32-07. The 
district court shall require the defendant to complete alcohol and 
substance abuse treatment and rehabllltatlon under the direction of 
the drug court program as a condition of probation In accordance with 
rules adopted by the supreme court. If the district court finds that a 
defendant has failed to undergo an evaluatlon or complete treatment 
or has violated any condition of probation, the district court shall 
revoke the defendant's probation and shall sentence the defendant In 
accordance with this subsection. 

f. For purposes of this section, conviction of an offense under a law or 
ordinance of another state which Is equlvalent to this section must be 
considered a prior offense If such offense was committed within the 
time limitations specified In this subsootlon, 

g. If the penalty mandated by this section Includes Imprisonment or 
placement upon conviction of a vlolatlon of this section or equivalent 

Page No. 3 30663.0104 



HOUSE AMENDMENTS to RB 1439 htrn 2-18-03 
ordinance, and If an addiction evaluation has Indicated that the 
defendant needs treatment, the court may order the defendant to 
undergo treatment at an appropriate licensed addiction treatment 
program and the time spent by the defendant In the treatment must be 
credited as a portion of a sentence of Imprisonment or placement 
under this section. 

5. As used In subdivision b of subsection 41 the term "Imprisonment" Includes 
house arrest. As a condition of house arrest, a defendant may not 
consume alcoholic beverages. The house arrest must Include a program 
of electronic home detention In which the defendant Is tested at least twice 
dally for the consumption of alcohol. The defendant shall defray all costs 
associated with the electronic home detention. This subsection does not 
apply to Individuals committed to or under the supervision and 
management of the department of corrections and rehabilitation. 

(Effective after July 31, 2003) Persons under the Influence of intoxicating 
llquor or any other drugs or substances not to operate vehicle• Penalty. 

1. A person may not drive or be In actual physical control of any vehicle upon 
a highway or upon public or private areas to which the public has a right of 
access for vehicular use In this state If any of the following apply: 

a. That person has an alcohol concentration of at least t-eA £119ht 
one-hundredths of one percent by weight at the time of the 
performance of a chemical test within two hours after the driving or 
being In actual physical control of a vehicle. 

b. That person Is under the Influence of Intoxicating liquor. 

c. That parsotl Is under the Influence of any drug or substance or 
combination of drugs or substances to a degree which renders that 
person Incapable of safely driving. 

d. That person Is under the combined Influence of alcohol and any other 
drugs or substances to a degree which renders that person Incapable 
of safely driving. 

The fact that any person charged with violating this section Is or has been 
legally entitled to use alcohol or other drugs or substances Is not a defense 
against any charge for violating this section, unless a drug which 
predominately caused Impairment was used only as directed or cautioned 
by a practitioner who legally prescribed or dispensed the drug to that 
person. 

2, A person violating this section or equivalent ordinance Is guilty Q.f...an 
b·Ifractlon If the alcohol '1oncentratlon Is at least eight one-hundredths Qf 
one percent by weight and under t;ileven one-hundredths of on~ .Q.ercent by 
weight for a first offensQ. In a five-year period, of a class B misdemeanor lf 
the alcohol concentration Is at least eleven one-hundredths of one percJmt 
by weight and under sixteen one-hundredths of Qne percent b~ weight for 
the first er eoooAEJ offense or If the alcohol concentration Is ateast eight 
one-hundredths of one gercent by weight and under sixteen 
.o_ne-hundredths of one percent by weight for a second offense In a 
five-year period, of a class A misdemeanor If the alcohol concentration Is at 
least sixteen one-hundredths of one percent b~ weight for the first or the 
second offense within a.Jive-year period or the alcohol concentration Is at 
least eight one-hundredths of on~ent by weight and under slxtrum 
one-hundredths of one percent by wp.19.!:tl for a third or subsegu~.nt offense 
In a five-year period, ef a eleea A mleaomeanor for tf:le fe~Ftt:t effeAoe IA- a 
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eo¥oA )'oar J3orled1 and of a class C felony lUhe alcohol concentration Is at 
least sixteen one-hundredths of one percent by_welght for a AAA third or 
subsequent offense In a eoi.ieA :toaF five-year period. The minimum 
penalty for violating this section Is as provided In subsection 4. The court 
shall take Judlclal notice of the fact that an offense would be a subsequent 
offense If Indicated by the records of the director or may make a 
subsequent offense finding based on other evidence. 

3. Upon conviction, the court may order the motor vehicle number plates of 
the motor vehicle owned and operated by the offender at the time of the 
offense to be Impounded for the duration of the period of suspension or 
revocation of the offender's driving privilege by the licensing authority. The 
Impounded number plates must be sent to the director who must retain 
them for the period of suspension or revocation, subject to their disposition 
by the court. 

4. A person convicted of violating this section, or an equivalent ordinance, 
must be sentenced In accordance with this subsection. 

a. For a first offense, If the alcohol concentration was at at least eight 
one-hundredths of one percent by weight and under eleven 
one-hundredths of one perc~nt by weight the sentence must Include 
~ a fine of at least one hundred do.llars or If the alcohol 
~ong~r,tratlon was at least eleven one-hundredths of one percent by 
weight and under sixteen one•hundredths of on~rcent by weight a 
fine of at least two hundred f Jfty dollars, If the alcohol concentration 
was at laast sixteen one-hundredths of one percent by weight a fine of 
at least five hundred dollars and In all cases an order for addiction 
evaluation by an appropriate licensed addiction treatment program. 

b. For a second offense within five years, the sentence must Include at 
least rive days' imprisonment or placement In a minimum security 
facility, of which forty-eight hours must be served consecutively, or 
thirty days' community service; If the alcohol concentration was at 
least eight one-hundredths of one percent by weight and under 
sixteen one-hundredths of one Rercent by weight. a fine of at least five 
hundred dollars or if the alcoho _concentration was at least sixteen 
QOe-hundredths of one percent by weight a fine of at least one 
thousand dollars; and an order for addiction evaluation by an 
appropriate licensed addiction treatment program. 

c. For a third offense within five years, the sentence must Include at 
least sixty days' Imprisonment or placement ln a minimum security 
faclllty, of which forty-eight hours must be served consecutively; If the 
alcohol concentration was at least eight one--hundredths of one 
p.filQ..ent by weight and under sixteen one-hundredths of one percent 
by weight. a fine of at least one thousand dollars QC If the alcohol 
conc~ritratlon was at least sixteen one-hundredths pf one percent by 
weight a fine of at least two thousand dollars; and an order for 
addiction evaluation by an appropriate licensed addiction treatment 
program. 

d. For a fourth or subsequent offense within seven years, the sentence 
must include one hundred eighty days' Imprisonment or placement In 
a minimum security facility, of which forty-eight hours must be served 
consecutively and a fine of eAe two thousand dollars. 

e. The execution or Imposition of sentence under this section may not be 
suspended or deferred under subsection 3 or 4 of section 12.1-32-02. 
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f. For purposes of this section, conviction of an offense undar a law or 
ordinance of another state which Is equivalent to this section must be 
considered a prior offense If such offense was committed within the 
time limitations specified In this subsection. 

g. If the penalty mandated by this section Includes Imprisonment or 
placement upon conviction of a violation of this section or equivalent 
ordinance, and If an addiction evaluation has Indicated that the 
defendant needs treatment, the court may order the defendant to 
undergo treatment at an appropriate licensed addiction treatment 
program and the time spent by the defendant In the treatment must be 
credited as a portion of a sentence of Imprisonment or placement 
under this section. 

5. As used In subdivision b of subsection 4, the term "Imprisonment" Includes 
house arrest. As a condition of house arrest, a defendant may not 
consume alcoholic beverages. The house arrest must Include a program 
of electronic home detention In which the defendant Is tested at least twice 
dally for the consumption of alcohol. The defendant shall defray all costs 
associated with the electronic home detention. This subsection does not 
apply to Individuals committed to or under the supervision and 
management of the department of corrections and rehabilitation. 

SECTION 4. AMENDMENT. Section 39-09-02 of the North Dakota Century 
Code Is amended and reenacted as follows: 

39-09-02. Speed llmitatlons. 

1. Subject to the provisions of section 39-09-01 and except In those Instances 
where a lower speed Is specified ln this chapter, It presumably Is lawful for 
the driver of a vehicle to drive the same at a speed not exceeding: 

a. 

b. 

Twenty miles [32.19 kilometers] an hour when approaching within fifty 
feet [15.24 meters] of a grade crossing of any steam, electric, or street 
railway when the driver's view Is obstructed. A driver's view Is 
deemed to be obstructed when at any time during the last two 
hundred feet [60.96 metersJ of the driver's approach to such crossing, 
the driver does not have a clear and uninterrupted view of such 
railway crossing and of any traffic on such railway for a distance of 
four hundred feet [121.92 meters] In each direction from such 
crossing. 

Twenty miles [32.19 kilometers] an hour when passing a school during 
school recess or while children are going to or leaving school during 
opening or closing hours, unless a lower speed Is designated or 
posted by local authorities. 

c. Twenty miles [32.19 kilometers] an hour when approaching within fifty 
feet [15.24 meters] and In traversing an Intersection of highways when 
the driver's view Is obstructed. A driver's view Is deemed to be 
obstructed when at any time during the last fifty feet [16.24 meters] of 
the driver's approach to such Intersection, the driver does not have a 
clear and uninterrupted view of such Intersection and of the traffic 
upon all of the highways entering such Intersection for a distance of 
two hundred feet (60.96 meters] from such Intersection. 

d. Twenty miles [32.19 kilometers} an hour when the driver's view of the 
highway ahead Is obstructed within a distance of one hundred feet 
(30.48 meters]. 
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e. Twenty-five miles [40.23 kilometers] an hour on any highway In a 
buslnoss district or In a residence district or In a public park, unless a 
different speed Is designated and posted by local authorities. 

f. Fifty-five miles [88.51 kllometersJ an hour on gravel, dirt, or loose 
surface highways, and on paved two-lane highways If there Is no 
speed llmlt posted or If within the tlmo period of one-half hour after 
sunset to one-half hour before sunrise, unless otherwise permitted, 
restricted, or required by conditions. 

g. Sixty-five miles [104.61 kilometers] an hour on paved two-lane 
highways If within the time period of one-half hour before sunrise to 
one-half hour after sunset and If posted for that speed, and on paved 
and divided multllane highways, unless otherwise permitted, 
restricted, or required by conditions. 

h. 801.ioApt Seventy-five miles [112.66 120.70 kilometers] an hour on 
access-controlled, paved and divided, rnultllane Interstate highways, 
unless otherwise permitted! restricted, or required by conditions. 

The director may designate and post special areas of state highways 
where lower speed limits apply. 

Except as provided by law, It Is unlawful for any person to drive a vehicle 
upon a highway at a speed that Is unsafe or at a speed exceeding the 
speed limit prescribed by law or established pursuant to law. 

In charging a vlolatlon of the provisions of this section, the complaint must 
specify the speed at which the defendant Is alleged to have driven and the 
speed which this section prescribes Is pr Ima f acle lawful at the time and 
place of the alleged offense. 

SECTION 5. AMENDMENT. Subsection 1 of section 39-20-04.1 of the North 
Dakota Century Code Is amended and reenacted as follows: 

1. After the receipt of a person's operator's license, If taken under section 
39-20-03.1 or 39-20-03.2, and the certified report of a law enforcement 
officer and If no written request for hearing has been received from the 
arrested person under section 39-20-05, or If that hearing Is requested and 
the findings, conclusion, and decision from the hearing confirm that the law 
enforcement officer had reasonable grounds to arrest the person and test 
results show that the arrested person was driving or In physical control of a 
vehicle while having an alcohol concentration of at least ten 
one-hundredths of one percent by weight or, with respect to a person under 
twenty-one years of age, an alcohol concentration of at least two 
one-hundredths of one percent by weight at the time of the performance of 
a test within two hours after driving or being In physical control of a motor 
vehicle, the director shall suspend the person's operator's license as 
follow9: 

a. _ For ninety-one days If the person's driving record shows that, within 
the five years preceding the date of the arrest, the person has not 
previously violated section 39-08·01 or equivalent ordinance or the 
person's operator's license has not previously been suspended or 
revoked under this chapter and the violation was for an alcohol 
concentration of at least eight one-hundredths of one percent b~ 
weight and under sixteen one-hundredths of one percent by weight. 

." .. / The director shall waive the suspension If the alcohol concentration 
was under eleven one-hundredths of one percent by weight and tbe 
person was not operating a commercial motor_yeh!cle. 
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b. For one hundred eighty daye If the ogerator's record shows the person 
has not violated section 39-08-01 or eaul'l_aj_ent ordinance within flv~ 
Y.Qfil_S_grecedlng the last violation and the last violation was for an 
alcohol concentrntlon of at least sixteen one-hundredths of one 
percent by weight. 

c. For three hundred sixty-five days If the person's driving record shows 
that, within the five years preceding the date of the arrest, the person 
has once previously violated section 39-08-01 or equivalent ordinance 
or tho person's operator's license has once previously been 
suspended or revoked under this <.~hapter with the last violation or 
~ensior, for an alcohol concentration under sixteen 
one-hundredths of one percent by weight. 

er d. For two years If the person's driving record shows that within the five 
years preceding the date of the arrest, the person's operator's license 
has at loaet twloe t9fe'tlou91\y once boen suspended, revoked, or 
Issuance denied under this chapter, or for a violation of section 
39-08-01 or equivalent ordinance, or any combination thereof, and the 
suspensions, revocations, or denials resulted from at least two 
separate arrests with the last violation or suspension for an alcohol 
concentration at least sixteen .QDe-hundredths of one percent by 
weight or If the person's d!Mng record shows that within the. five years 
wecedlng the date of arrest. the person's operator's llcense has at 
east twice previously been SU%lpended, revoked, or Issuance denied 
under this chapter, or for a violation of section 39w08-01 or egulvalenl 
ordinance, or any combination thereof, and the suspensions, 
revocations, or denials result~rom at least two separate arrests with 
the laot violation or suspension for an alcohol concentration of under 
sixteen one-hundredths of one p61rcent by weight. 

~ For three years If the operator's repord shows that within five years 
gm,cedlng the date of the arrest, tht) person's operator's license has at 
least twice previously been suspended, revoked, or Issuance denied 
under this chapter, or for a violation qf section 39-08-01 or equivalent 
grdlnance, or any combination thereof, and the suspensions, 
revocations, or denials resulted from at least two separate arrests and 
the last violation or suspension was for an alcohol concentration of at 
least sixteen one-hundredths of one p~1rcent by weight." 

Renumber accordingly 
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REPORT OF STANDING COMMITrEE 
HB 1439: Transportation Committee (Rep. Weisz, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(9 YEAS, 4 NAYS, 0 ABSENT AND NOT VOTING). HB 1439 was placed on the Sixth 
order on the calendar. 

Page 1, line 1, after •A BILL w replace the remainder of the bill with "for an Act to create and 
enact a new paragraph to subdlvlslo11 b of subsection 3 of section 39-06.1 • 1 0; to 
amend and reenact subsection 7 of section 39-06.1-101 sections 39-08-01 and 
39-09-02, and subsection 1 of section 39-20-04.1 of the North Dakota Century Code, 
relating to speed limits and consequences for driving whlle under the Influence; and to 
provide a penalty. 

BE IT ENACTED BY THE LEGISLATIVE ASS EMBLY OF NORTH DAKOTA: 

SECTION 1. A new paragraph to subdivision b of subsection 3 of section 
39-06.1-1 O of the North Dakota Century Code Is created and enacted as follows: 

Driving while under 
the Influence. In violation of 
39:oa-01. with less than 
eleven one-hundredths of one 
gercent by weight 

~ 

SECTION 2. AMENDMENT. Subsection 7 of section 39-06.1-10 of the North 
Dakota Century Code Is amended and reenacted as follows: 

7. The period of suspension Imposed for a violation of section 39-08-01 or 
equlvalent ordinance Is: 

a. Ninety-one days If the operator's record shows the person ha3 not 
violated section 39-08-01 or equivalent ordinance within the five 
years preceding the last violation and the violation was for an alQohol 
concentration of at !east eight one-hundredths of one percent by 
weight and under sixteen one-hundredths of ono perc~nt by weight. 
The director shall waive the suspension If the alcohol concentration 
was under eleven one-hu_~ths of one Q§rcent by weight and the 
person was not operating a commercial motor vehicle. 

b. One hundred eighty days If the operator's record shows the person 
has nQ! violated section 39-08-01 or egulvalent ordinance within five 
years preceding the last violation and the IMt violation WAS for an 
mhol concentration of at least sixteen one-hundredths of one 
percent by weight. 

Q:. Three hundred sixty-five days If the operator's record shows the 
person has once violated section 39-08~01 or equivalent ordinance 
within the five years preceding the fast vlolatton and the last violation 
Is for an alcohol concentration of under sixteen one-hundredths of 
2ne percent by weight. 

8'- ~ Two years If the operator's record shows the person has at least 
twlee ~ violated section 39-08-01 or equivalent ordinance within 
the five years preceding the last violation and !be last vlolatlon was 
for an alcohol conoentratlQn of at !east sixteen one-hundredths of c,oe. 
percent by weight or If the operato~s record shows the pe_rson has at 
least twice violated section 39-08-01 or egulvalent ordinance 'Mlthln 
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the five years preceding the last violation and the last violation wc;Js 
for an alcohol concentration of at least eight one-hundredths of one 
percent by weight and under slxteen--2IN:.b.undregths of one percent 
PY weight. 

~ ~~e ~= If ~ oF~tor's record sho~e person has at least i v d s ]on -oa-01 or egulvafent ordinance within the flye 
years preceding the last ylolatlon and tiw last vlotatlon Is for an 
alcohol conceniratlon of at least sixteen one-huncf redths of one 
percent by weight. 

S1::!CTION 3. AMENDMENT. Section 39-08-01 of the North Dakota Century 
Code Is amended and reenacted as follows: 

39-08-01. (Effective through July 31, 2003) Persona under the Influence of 
Intoxicating liquor or any other drugs or subltancea not to operate vehicle • 
Penalty. 

1. A person may not drive or be In actual physical control of any vehicle upon 
a highway or upon public or private areas to which the public has a right of 
access for vehloulal' use In this state If any of the following apply! 

a. That person has an alcohol concentration of at least ten 
one-hundrerJths of one percent by weight at the time of the 
performance of a chemical test within two hours after the driving or 
being In actual physical control of a vehlcle. 

b. That pemon Is under the Influence of Intoxicating liquor. 

c. That p1arson Is under the Influence of any drug or substance or 
combination of drugs or substances to a degree which renders that 
perso11 Incapable of safely driving. 

d. That person Is under the combined Influence of alcohol and any other 
drugs or substances to a degree which renders that person Incapable 
of tJafely driving. 

The fa1.;t that any person charged with vlolatlng this section Is or has been 
legally entitled to use alcohol or other drugs or substances Is not a 
deferise against any charge for violating this section, unless a drug which 
predomlnately caused Impairment was used only as directed or cautioned 
by a practitioner who legally prescribed or dispensed the drug to that 
person. 

2. A person violating this section or equivalent ordinance Is guilty of a class B 
misdemeanor for the first or second offense In a five-year period, of a 
class A misdemeanor for a third offense In a five-year period, of a class A 
misdemeanor for the fourth offense In a seven-year period, and of a 
class C felony for a fifth or subsequent offense In a seven-year period. 
The minimum penalty for violating this section Is as provided In subsection 
4. The court shall take Judicial notice of the fact that an offense would be a 
subsequent offense If Indicated by the records of the director or may make 
a subsequent offense finding based on other evidence. 

3. Upon conviction, the court may order the motor vehicle number plates of 
the motor vehicle owned and operated by the offender at the time of the 
offense to be Impounded for the duration of tha period of suspension or 
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revocation of the offender•s driving privilege by the licensing authority. The 
Impounded number plates must be sent to the director who must retain 
them for the period of suspension or revocation, subject to their disposition 
by the court. 

4. A person convicted of violating this section, or an equivalent ordinance, 
must be sentenced In accordance with this subsection. For purposes of 
this subsection, unless the context otherwise requires, "drug court 
program .. means a district court-supervised treatment program approved 
by the supreme court which combines judicial supervision with alcohol and 
drug testing and chemical addiction treatment In a licensed treatment 
program. The supreme court may adopt rules, Including rules of 
procedure, for drug courts and the drug court program. 

a. For a first offense, the sentence must Include both a fine of at least 
two hundred fifty dollars and an order for addiction evaluation by an 
appropriate licensed addiction treatment program. 

b. For a second offense within five years, the sentence must Include at 
least five days' Imprisonment or placement In a minimum security 
facility, of which forty-eight hours must be served consecutively, or 
thirty days' community service; a 'line of at least five hundred dollars; 
and an order for addiction evaluation by an appropriate licensed 
addiction treatment program. 

o. For a third offense within five years, the sent,~nce must Include at 
least sixty days• imprisonment or placement In a minimum security 
f aclllty, of which forty-eight hours must be servl,d consecutively; a 
fine of one thousand dollars: and an order for addiction evaluation by 
an appropriate llcensed addiction treatment program. 

d. For a fourth or subsequent offense within seven years, the sentence 
must Include one hundred eighty days' Imprisonment or placement In 
a minimum security facility, of which forty-eight hours must be served 
consecutively; a fine of one thousand dollars; and an order for 
addiction evaluation by an appropriate licensed treatment program. 

e. The execution or Imposition of sentence under this section may not 
be suspended or deferred under subsection 3 or 4 of section 
12.1-32-02 for an offense subject to subdivision a or b. If the offense 
Is subject to subdivision o or d, the district court may suspend a 
sentence, except for ten days• Imprisonment, under subsection 3 or 4 
of section 12.1-32-02 on tha condition that the defendant first 
undergo and complete an evaluation for alcohol and substance abuse 
treatment and rehabilitation. If the defendant Is found to be In need of 
alcohol and substance abuse treatment and rehabflltatlon, the district 
court may order the defendant placed under the supervision and 
management of the department of corrections and rehabilitation and 
Is subject to the conditions of probation under section 12.1 w32-07. 
The district court shall require the defendant to complete alcohol and 
substance abuse treatment and rehabilitation under the direction of 
the drug court program as a condition of probation In accordance with 
rules adopted by the supreme court. If the district court finds that a 
defendant has failed to undergo an evaluation or complete treatment 
or has violated any condition of probation, the district court shall 
revoke the defendant's probation and shall sentence the defendant In 
accordance with this subsection. 
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f. For purposes of this section, conviction of an offense under a law or 
ordinance of another state which Is equivalent to this section must be 
considered a prior offense If such offense was committed within the 
time !Imitations specified In this subsection. 

g. If the penalty mandated by this section Includes Imprisonment or 
placement upon conviction of a violation of this section or equivalent 
ordinance, and If an addiction evaluation has Indicated that the 
defendant needs treatment, the court may order the defendant to 
undergo treatment at an appropriate licensed addiction treatment 
program and the time spent by the defendant In the treatment must 
be credited as a portion of a sentence of Imprisonment or placement 
under this section. 

5. As used In subdivision b of subsection 4, the term "Imprisonment• Includes 
house arrest. As a condition of house arrest, a defendant may not 
consume alcohollo beverages. The house arrest must Include a program 
of electronic home detention In which the defendant Is tested at least twice 
dally for the consumption of alcohol. The defendant shall defray all costs 
assoolated with the electronic home detention. This subsection does not 
apply to lndlvlduals committed to or under the supervision and 
management of the department of corrections and rehabllltatlon. 

(Effective after July 31, 2003) Persons under the Influence of Intoxicating 
liquor or any other drugs or substances not to operate vehicle .. Penalty. 

(2) DESK, (3) COMM 

1. A person may not drive or be In actual physical control of any vehicle upon 
a highway or upon publlo or private areas to which the public hr,s a right of 
access for vehicular use In this state If any of the following apply: 

2. 

a. That person has an alcohol concentration of at leastteft §lghj 
one-hundredths of one percent by weight at the time of the 
performance of a ohemioal test within two hours after the driving or 
being In actual physical control of a vehicle. 

b. That person Is und~r the Influence of Intoxicating liquor. 

o. That person Is under the Influence of any drug or substance or 
combination of drugs or substances to a degree which renders that 
person Incapable of safely driving. 

d. That person Is under the combined Influence of alcohol and any other 
drugs or substances to a degree which renders that person Incapable 
of safely driving. 

The fact that any person charged with violating this section ls or has been 
legally entitled to use alcohol or other drugs or substances Is not a 
defense against any charge for violating this section, unless a drug which 
predominately caused Impairment was used only as directed or cautioned 
by a practitioner who legally prescribed or dispensed the drug to that 
person. 

A person vlolatlng this section or equivalent ordinance Is guilty 2L..in 
Jnfraot19n If the alcohol concentration Is at least eight one-hundredths of 
.one percent by weight and under eleven one-huodredths of one percent b~ 
weight for a first offense In a five-year period. of a class B misdemeanor lt 
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the alcohol concentration is m least eleven one-hundredths of one percent 
~weight and under sixteen one-hundredths of one percent by weight for 
the first ef eoeeAe offense or If the alcohol concentration Is at least eight 
one-hundredths of one percent by weight antl_under sixteen 
.Qll.Q:.hundredths of one percent bY weight tor JJ seqQnd offense In a 
five-year period, of a class A mlsdemeanorlf the atcohol,concentratloo is at 
least slxteeo one-hundredths of one percent by weight for the first or the 
second offense within a five-year period or the alcohol (;oncentratlon.Ji...m 
Jeast eight one-hundredths of one percent by weight Bmt~r sixteen 
!me-hundredths of one percent bY weight for a third ~~guenJ offense 
In a five-year period, ef a elaee A mledeMO&Aer fer-t.,o feli~A e#eAoe IA a 
ao¥eA year periee, and of a class C felony If the alcohol concentration Is at 
least sixteen one-hundredths of one ~ercent by weight for a ftftftlh!rd. or 
subsequent offense In a eet+10A yearflve-ygar period. The minimum 
penalty for violating this section Is as provided In subsection 4. The court 
shall take judicial notice of the fact that an offense would be a subsequent 
offense If Indicated by the records of the director or may make a 
subsequent offense finding based on other evidence. 

3. Upon conviction, the court may order the motor vehicle number plates of 
the motor vehicle owned and operated by the offender at the time of the 
offense to be Impounded for the duration of the period of suspension or 
revocation of the offender's driving prtvllege by the licensing authority. The 
Impounded number plates must be sent to the director who must retain 
them for the period of suspension or revocation, subject to their disposition 
by the court. 

4. A person convicted of vlolatlng this section, or an equivalent ordinance, 
must be sentenced In accordance with this subsection. 

a. For a first offense, If the alcohol concentration was gt at !east eight 
one-hundredths of one peooent by weight and under eleven 
one-hundredths of one percent by weight the sentence must 
lnclud~ a fine of at teast one hundre.,d dollars or If the alcohol 
concentration was at feast eleven one-hundredths of one percent b~ 
weight and under sixteen one•hundredths of one percent by weight a 
fine of at least two hundred fifty dollars. If the alcohol concentrc~tlon 
was at lea§t sixteen one-hundredths of one percent b~ weight a flne 
of at least five hundred dollars andln all oQses an order for addiction 
evaluation by an appropriate licensed addiction treatment program. 

b. For a second offense within five years, the sentence must Include at 
least five days• Imprisonment or placement In a minimum security 
facility, of which forty .. elght hours must be served consecutively, or 
thirty days' community service; If the alcohol concentrntlon was .at 
least elobt one•hundredths of one gercent by weight and under 
sixteen one-hundredths of one percent by weight. a fine of at least 
five hundred dollars or If thtt alcohol concentration was at leas_t 
sbdeen one-hundredths of one percent by weight a tine of at least 
one thousand dollars: and an order for addiction evaluation by an 
appropriate licensed addiction treatment program. 

c. For a third offense within five years, the sentence must Include at 
least sixty days' Imprisonment or placement In a minimum security 
facility, of which forty .. elght hours must be served consecutively; Ii1b!2 
.alcohol concentration was at least elgbt one .. hundredths of one 
percent by welght and under sixteen ooe•bundredths of one pe-™1 

Page No. 5 HR•31•3062 

.. I 



REPORT OF STANDING COMMITTEE (410) 
February 18, 2003 9:48 a.m. 

Module No: HR-31-3052 
Carrier: Hawken 

Insert LC: 30683.0104 Titre: .0300 

by weight. a fine of at I east one thousand dollars or If the alcohol 
concentration was at least sbdeen one-hundredths of one percent by 
wel~ht a fine of m least two thousand dollars: and an ord~r for 
add otlon evaluation by an appropriate licensed addiction treatrnent 
program. 

d. For a fourth or subsequent offense within seven years, the sentence 
must Include one hundred eighty days' Imprisonment or placement In 
a minimum security faolllty, of which forty-eight hours must be served 
ccinsecutlvely and a fine of eAe 1WQ. thousand dollars. 

e. The execution or Imposition of sentence under this section may not 
be suspended or deferred under subsection 3 or 4 of section 
12.1-32-02. 

f. 

g, 

For purposes of this section, conviction of an offense under a law or 
ordinance of another state which Is equivalent to this section must be 
considered a prior offense If such offense was committed within the 
time llmltatfons specified In this subsection. 

If the penalty mandated by this section Includes Imprisonment or 
placement upon conviction of a violation of this section or equivalent 
ordinance, and If an addiction evaluation has Indicated that the 
defendant needs treatment, the court may order the defendant to 
undergo treatment at an appropriate licensed addiction treatment 
program and the time spent by the defendant In the treatment must 
be credited as a portion of a sentence of Imprisonment or placement 
under this section. 

5. As used In subdivision b of subsection 4, the term 11lmprlsonment 11 Includes 
house arrest. As a condition of house arrest, a defendant may not 
consume alcoholic beverages. The house arrest must Include a program 
of electronic home detention In which the defendant Is tested at least twice 
dally for the consumption of alcohol. The defendant shall defray all costs 
associated with the eleotronio home detention. This subsection does not 
apply to lndlvlduals committed to or under the supervision and 
management of the department of corrections and rehabilitation. 

SECTION 4. AMENDMENT. Section 39-09-02 of the North Dakota Century 
Code Is amended and reenacted as follows: 

(2) DESI<, (3) COMM 

39-09-02. Speed llmltatlona. 

1. Subject to the provisions of section 39-09-01 and except In those 
Instances where a lower speed Is specified In this chapter, It presumably Is 
lawful for the driver of a vehicle to drive the same at a speed not 
exceeding: 

a, Twenty miles [32.19 kilometers] an hour when approaching within fifty 
feet [15.24 meters] of a grade crossing of any steam, electric, or 
street railway when the driver's view Is obstructed. A driver's view Is 
deemed to be obstructed when at any time during the last two 
hundred feet [60.96 meters] of the driver's approach to such crossing, 
the driver does not have a clear and uninterrupted view of such 
railway crossing and of any traffic on such railway for a distance of 
four hundred feet [121.92 meters] In each direction from such 
crossing. 
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b. Twenty miles (32.19 kilometers) an hour when passing a school 
during school recess or whlle children are going to or leaving school 
during opening or closing hours, unless a lower speed Is designated 
or posted by local authorities, 

c. Twenty miles [32.19 kllometersJ an hour when approaching within fifty 
feet [15.24 meters] and In traversing an Intersection of highways 
when the driver's view Is obstructed. A driver's view Is deemed to be 
obstructed when at any time during the last fifty feet [16.24 meters} of 
the driver's approach to such Intersection, the driver does not have a 
clear and uninterrupted view of such Intersection and of the traffic 
upon all of the highways entering such Intersection for a distance ot 
two hundred feet [60.96 meters] from such Intersection. 

d. Twenty miles (32.19 kilometers] an hour when the driver's view of the 
highway ahead Is obstructed within a distance of one hundred feet 
[30.48 meters]. 

e. Twenty•flve miles [40.23 kilometers] an hour on any highway In a 
business district or In a residence district or In a public park, unless a 
different speed Is designated and posted by local authorltles. 

f. Fifty-five miles [88.51 kilometers] an hour on gravel. dirt, or loose 
surface highways, and or, paved two-lane highways if there ls no 
speed limit posted or If within the time period of one-half hour after 
sw,set to one-half hour before sunrise, unless otherwise perniltted, 
restricted, or required by conditions. 

g. Slxty•tlve miles (104.61 kilometers] an hour on paved two-lane 
highways If within the time period of one-half hour before sunrise to 
one-half hour after sunset and If posted for that speed, and on paved 
and divided multllane highways, unless otherwise permitted, 
restricted, or required by conditions. 

h. Sei.ienty Seventy-five miles [112.85 120. 70 kllometers] an hour on 
access-controlled, paved and divided, multllane Interstate highways, 
unless otherwise permitted, restricted, or required by conditions. 

2. The director may designate and post special areas of state highways 
where lower speed llmlts apply. 

3. E><cept as provided by lawt It Is unlawful for any person to drive a vehicle 
upon a highway at a speed that Is unsafe or at a speed exceeding the 
speed llmlt prescribed by law or established pursuant to law. 

4. In oharglnn a violation of the provisions of this section, the complaint must 
specify the speed at which the defendant Is alleged to have driven and the 
speed which this section prescribes Is prlma faole lawful at the time and 
place of the alleged offense. 

SECTION 6. AMENDMENT. Subsection 1 of section 39·20-04.1 of the North 
Dakota Century Code Is amended and reenacted as follows: 

.. _,, 1. After the receipt of a person's operator1s license. if taken under section 
39-20-03.1 or 3g..20-03.2, and the certified report of a law enforcement 
officer and If no written request for hearing has been received from the 
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arrested person under section 39-20-05, or If that hearing Is requested and 
the findings, conclusion, and decision from the hearing confirm that the law 
enforcement officer had reasonable grounds to arrest the person and test 
results show that the arrasted person was driving or In physical control of a 
vehicle while having an alcohol concentration of at least ten 
one-hundredths of one percent by wel~ht or, with respect to a person 
under twenty-one years of age, an alcohol concentration of at least two 
one-hundredths of one percent by weight at the time of the performance of 
a test within two hours after driving or being In physical control of a motor 
vehicle, the director shall suspend the person's operator's license as 
follows: 

a. For ninety-one days If the person's driving record shows that, within 
the five years preceding the date of the arrest, the person has not 
previously violated section 39-08-01 or equivalent ordinance or the 
person's operator-ts license has not previously been suspended or 
revoked under this chapter QOd the ylotatlon was for an alcohol 
concentration of at least eight one-hundredths of one percent by 
weight and under sixteen one-hundredths of one percent by weight. 
The director shall waive 1be suspension If the alcohol concentration 
was under eleven one-hundredths of one percent by weight and the 
person was not operating a commercial motor vehicle. 

b. For one hundred eighty days If the operator's record shows the 
person has not violated section 39-08-01 or eaulvarent ordinance 
within five years preceding the last v!otatlon and the last ytolatlon was 
for an alcohol concentration of at least sixteen one-hundredths of one 
percent by weight. 

2.,, For three hundred sixty-five days If the person's driving record shows 
that, within the five years preceding the date of the arrest, the person 
has once previously violated section 39-08-01 or equivalent 
ordinance or the person•s operators license has once previously 
been suspended or revoked under this chapter with the last violation 
or suspension for an alcohol concentration ynder sixteen 
.Q.0.§:J.lyndredths of one percent by weight. 

&: ~ For two years If the person's driving record shows \hat within the five 
years preceding the date of the arrest. the person's operator's llcense 
has at least twloe pfe¥1ouelv ™ been suspended, revoked, or 
Issuance denied under this chapter. or for a vlolatlon of section 
39-08-01 or equivalent ordinance, or any combination thereof, and 
the suspensions, revocations, or denials resulted from at least two 
separate arrestswlth the last v!otatlon or suspension for an alcohol 
concentration at least sixteen one-hundredths of one percent by 
weight or If the person's driving record shows that wlthln the five 
years o_mcedlng the date of arrest. the person's operatol's lloense 
has at least twice preyiQt1sly been suspended, revoked, or lssua~ 
denied under this chapter. or for a v!otatton of section 3Q-oa-01 or 
egulvalent ordinance, or an~ combination thereof, and the. 
suspensions, revooatlons, or denials resulted from at !east ..iWQ 
separate arrests with the last violation or suspension for an a!coh.21 
concentration of under sixteen one-hundredths of one percent b~ 
weight. 

e. For three years If the operator's record shows that within five ye.rus 
preceding the date of the arrest, the person's operator's license has 
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at least twice previously been suspended. revoked. or issuan~ 
denied under thlq chapter, or for a vfolatloo of section 39:oa-01 or 
eaulvalent ordinance, or any combfnation ther&of, and the 
suspensions, revocations, or denials rHYHed from at least two 
separate arrests and the last vlolatlon or suspension was tor an 
alcohol concentration of at least sixteen one-hundredths of one 
percent by weight.• 
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Committee Clerk Signature 

Minutes: 

,-'\_ Chairman Senator Thomas Trenbeath opened the hearing on HB 1439 relating to speed limits 

and consequences for driving while under the influence and to provide a penalty. 

Representative Dave Weiler (District 30) Introduced HB 1439. (See attached chart HB 1439,) 

Feels that the graduated blood alcohol content is a good concept. The higher the blood alcohol 

level is the higher the penalty is, espe,eially at the second, third, and subsequent offenses. 

Senator Trenbeath asked if the bHl, as it stands, is acceptable for federal funding purposes. 

Representative Weller responded that he had just received an e-mail stating that HB 1439 is not 

cumpliant with all the requirements of Section 163. (See attached e-mail.) 

L 

Senator Trenbeath asked if amendments expected to be proposed would make this bill 

compliant. 

Representative Weller said that he wasn't sure. He felt there were others that could answer the 

question better. 
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John Olson (Miller Brewing Company) Reported that their proposed amendments would not 

make this bill compliant with the federal requirements, Miller Brewing has no position on the 

.08 or the 75 mph speed limit. Addressed concerns from the ND Peace Officers Association. 

1.) They ask that, if the 75 mph speed limit is adopted, the fines and points they have presented 

be adopted also, 2.) They feel that the penalties should be the same for violations whether it is 

.08 or .10 and above, at least for administrative penalties. This bill helps get the repeat offenders 

off the road. Miller Brewing has encouraged state legislatures to talce an active role in 

increasing the regulation and application of sanctions in the area of drunk driving. See 

attachment, "Comparison of North Dakota DUI Legislation to Model Road Safe Legislation". 

One provision in the bill needs to be addressed, the repeat offender that gets caught and refuses 

,,........, the test. The attached proposed amendment (,0305) addresses that issue, 

L 

Representative Robin Weisz (District 14) Explained that the House Transportation Committee 

felt it was necessary to go after the higher BAC level both in first time and repeat offenders. 

They felt they had put together a good compromise dealing with the .08 issue. Although the 

Federal Department of Transportation looked at it as going backward, North Dakota is still 

stronger than a lot of states in the area of penalties. 

Senator Tollefson (District 38) Supports HB 1439, Introduced several suggested amendments 

on behalf ofa constituent. (See attached amendments .030lt .0302, ,0303, and .0304) 

Mr, Tom Hallamyer Spoke in favor ofHB 1439. (Meter 2200) (See attached pictul'es and 

charts "ND/Out of State Driver Involvement" and "Average Economic Costs of ND Traffic 

Crashesu) Gave some personal history related to how drunk drivers have affected his family. He 

was frustrated that drunk drivers get their driving privileges back, The problem with the existing 
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law is the word "may''. If people are not responsible enough to know when and when not to 

drive a car, then he feels they dontt deserve to have the car. The court "may'' or "may not" seize 

their vehicle and the "may not" is not working. He feels it is just an idle threat and the car should 

be taken away, 

Senator Nething asked ifhe had an opportunity to testify in the House. 

Mr. Hallamyer responded that he did not. 

Libby Volk (Student in support of HB 1439) Feels that stiffening the consequences for drunk 

drivers will result in fewer people tal<lng the chance of driving after they have had a few drinks. 

It seems logical that the results of this bill will help get more people into treatmen.t. 

Keith Magnusson (ND DOT) Spoke in opposition to HB 1439. (Meter 3920) Not opposed to 

all parts of HB 1439. It was originally a very comprehensive bill. Changes made by the House 

on lowering things were well intentioned but they actually went backwards. Handed out copies 

of the implementing regulations for .08. (See attached Proposed Rules.) Referred to the e.-mail 

mentioned earlier by Representative Weiler. The concern is with lessening penalties already in 

place. They are saying that HB 1161, standing on its own as a .08 bill, will comply with the 

federal law and federal regulations. HB 1439 as drafted will not. Urged the committee to talce 

out parts of HB 1439 that <lo not comply with the federal law. 

Senator Trenbeath asked ifhe would get an official letter confinning the e-mail. 

Keith Magnusson said he would, 

Senator Trenb,~ath asked if he also could nutshdl what he thinks could be done with the bill to 

make it compliant 

Keith Magnusson replied that he would. 
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Senator Nething asked what part of the bill he was opposf;d to. 

Keith Magnusson replied that they are opposed to the portions that are backtracking. He is 

talking about the bill as amended in the House. 

(Meter 4 719) Discussion on the parts that are backtracking which would be waving a suspension 

for a first time offense and lesser penalties. The feds are saying that .08 is being treated 

differently than the normal DUI offense right now which is a .10. This would be fixed by 

making .08 the same classification and ramifications of the .10 presently. There is no objection 

to the increased penalties for blood alcohol content. 

Senator Trenbeath asked if this bill, at least from the .11 up, would qualify for a graduated 

penalty bill. 

' 
·.( 

\ Keith Magnusson believes it would. 

April Freeman and Val Schultz (SADD) Testified in opposition to HB 1439. (Meter 5000) 

Deb Jevne (MADD) See attached testimony in opposition ofHB 1439. 

Keith Sorenson (ND EMS Association) The EMS has a problem with raising the speed limit. 

The second leading indicator of deaths in ND is speed. 

TI1e hearing on HB 1439 waQ closed. 
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Minutes: 

Chairman Senator Thomns Trenbeath opened HB 1439 for discussion. 

Senator Trenbeatb called on John Olson to explain the amendment by Representative Weiler. 

John Olson said that both amendments .0306 and .0307 were prepared at his request with the 

agreement of both Representative Weisz and Representative Weiler. One amendment removes 

everything about .08 out of the bill. What is left is the graduated and he asked that the previously 

proposed amendment be adopted relating to upping the ante for refusals on second and 

subsequent offenses. 

Senator Trenbeath said that, as he sees it, .0306 just takes the speed limit portion out of the bill. 

He asked John Olson to tell them what .0305 says. 

John Olson responded that on any offense right now for drunk driving, if a pel'son is charged 

and refuses the test, within 30 days he can sign an affidavit saying he is guilty and file it, As long 

as he hasn't requested an administrative hearing, he can get the sanction for the refusal, that's one 
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year, set aside. Even on subsequent offenses the whole refusal would be not sanctioned. This 

amendment leaves that first offense in place but after that the refusal ante goes up, That means a 

person can't go in on subsequent offenses and have the benefit. There's no cure beyond the first 

offense, What they are trying to do is to make sure that people are not sitting better with refusals 

than they would be if they have BAC' s. 

Senator Trenbeath asked how they would be doing better, 

John Olson clarified that this is enhancement for the high BAC's. The test is needed to punish 

the higher BAC's. He thinks this is an area, particularly for chronic repeat offenders, that can 

really be addressed. 

Senator Trenbeath asked for clarification that .0307 makes an .08 violation a Class B 

---~ misdemeanor and everything else folds into the formula. 

L 

John Olson said the .0307 is supposed to take out the .08 completely, 

(Meter 4580) Discussion to the effect that it goes back to the law as it was except that it 

enhances penalties for increased BAC 's over .10. The enhancement wouldn't start until , 16. 

Senator Trenbeath disagreed that there should be a graduated penalty at this time. If the .08 is 

adopted he didn't think there should be a graduated penalty. The Federal Government sets up 

certain criteria that they want to see happen with respect to driving under the influence of 

alcohol. States must adopt any S of the 7 in order to comply. North Dakota has adopted 5, 

He wasn't sure that this complies with the criteria for the program for drivers with higher BAC. 

Senator Nethlng moved to adopt amendment ,0307. No second. 

Senator Trenbeath didn,t think this bill in its present form was good for North Dakota. He said 

it was a workable bill, but it doesn't do us any good. He felt it would do harm if it was passed in 

.• , 
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its present form. Even though the .08 was passed, this makes the penalty for ,08 so slight that the 

Federal Government wil1 say that we didn't pass a .08. 

Senator Nething asked if that was the case with the amendment, too. 

Senator Trenbeath said no. 

Senator Espegard moved a Do Not Pass on HB 1439. Seconded by Senator Mutch. 

Roll call vote. 4-1-1. Floor carrier is Senator Trenbeath . 

..J 



L 

30663.0301 
Title. 

Prepared by the Leglslatlve Council staff for 
Senator Tollefson 

March 4, 2003 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439 

Page 1, llne 21 after the first 1139-06.1-1011 Insert "of the North Dakota Century Code, relating to 
point demerlts11 

Page 1, line 31 after the comma Insert "subsection ·1 of section 39-20-03.2/ 

Page 10, after line 26, Insert: 

"SECTION 5. AMENDMENT. Subsection 1 of section 39-20-03.2 of the North 
Dakota Century Code Is amended and reenacted as follows: 

1. ~ Before taking possession of the person's out-of-state operator's 
license, the law enforcement officer shall Issue to the per5on a notification 
of the test results and a temporary operator's permit extending nonresident 
operating prlvlleges In this state for twenty-five days from the date of 
Issuance or until earlier terminated by the decision of a hearing officer 
under section 39-20-05. The temporary permit must be signed and dated 
by the officer and serves as the director's offlclal notification to the person 
of the director's Intent to revoke, suspend, or deny driving prlvlleges In this 
state, and of the hearing procedures under this chapter. The officer shatl 
send the out-of-state operator's llcense to the llcenslng authority In the 
state of Issuance." 

Renumber accordingly 

Page No. 1 30663.0301 
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30663.0302 
Title. 

Prepared by the Leglslatlve Council staff for 
Senator Tollefson 

March 4, 2003 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439 

Page 1, line 2, after the first "39-06.1-10 11 Insert "of the North Dakota Century Code, relating to 
polnt demerits" and after "reenact" Insert "subsection 3 of section 39-06-03/' 

Page 1, after line 6, Insert: 

"SECTION 1. AMENDMENT. Subsection 3 of section 39-06-03 of the North 
Dakota Century Code Is amended and reenacted as follows: 

3. To any perseA lndlvld..Y.ru who Is aft s habltual drunkard, or Is oo a habitual 
user of narcotic drugs, or ls eA si habitual user of any other drug to a 
degree which renders the pofson Individual Incapable of safely driving a 
motor vehicle. A habitual drunkard Includes an Individual who Is convicted 
of any alcohol-related oftense and has not provided the director with · 
adequate proof of the removal of the habit which may Include satisfactory 
completion of alcohol treatment. 11 

Renumber accordingly 

Page No, 1 30663.0302 
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30663.0303 
Title. 

Prepared by the Legislative Council staff for 
Senator Tollefson 

March 4, 2003 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439 

Page 1, line 2, after the first 1139-06.1-1 O" Insert "of tho North Dakota Century Code, relating to 
point demerits" 

Page 1, line 3, after 1139-08-01" Insert ''. 39-08-01 .3/ 

Page 9, after line 4, Insert: 

"SECTION 4. AMENDMENT. Section 39-08-01 .3 of the North Dakota Century 
Code Is amended and reenacted as follows: 

39-08-01.3. Alcohol-related traffic offenses - Ignition Interlock devices 8ftd 
the seliZ!l:.IFe • Seizure, forfeiture, and sale of motor vehicles. A motor vehicle owned 
and operated by a person upon a highway or upon public or private areas to which the 
public has a right of access for vehicular use may muat be seized, forfeited, and sold or 
otherwise disposed of pursuant to an order of the court at the time of sentencing If the 
person Is in vlolatlon of section 39-08-01 or an equlvalent ordinance and has been 
convicted of vlolatlng section 39-08-01 or an equivalent ordinance at least one other 
time within the five years preceding the violation. The court may also require that an 
lgnltlon Interlock device be Installed In the person's vehicle for a period of time that the 
court deems appropriate. 11 

Renumber accordingly 

Page No. 1 30663.0303 
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30663.0304 
Tltle. 

Prepared by the Legislative Council staff for 
Senator Tollefson 

March 4, 2003 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439 

Page 1, line 2, after the first 1139-06.1-1 0" insert "of the North Dakota Century Code, relating to 
point demerits" and after "reenact" Insert "subsection 3 of section 39-06-42.'' 

Page 1 , after llne 6, lns~rt: 

"SECTION 1. AMENDMENT. Subsection 3 of section 39-06-42 of the North 
Dakota Century Code Is amended and reenacted as follows: 

3. In addition to any other punishment Imposed, the court ffia;' shall order the 
number plates of the motor vehlcle owned and operated by the offender at 
the time of the offense to be Impounded by the sheriff for the duration of 
the period of suspension or revocation. When a period of suspension has 
been extended under subsection 5 of section 39-06-17, the court may 
order the number plates to be Impounded ln accordance with this 
subsection. The Impounded number plates may be released, upon order of 
the court, to a bona fide purchaser of the offender's motor vehicle, If that 
purchaser produce~ a new certificate of title to the motor vehicle Issued by 
ttie dlrector. 11 

. __ ... \ Page 7, line 9, overstrike "may" and Insert Immediately thereafter "shall° 

L 

Page 9, after line 4, Insert: 

116. Upon conviction, the court shall order the defendant to Immediately 
surrender any temporary operator's permit and shall send the permit with 
the date of_surrender to the department. 11 

Renumber accordingly 

Page No. 1 30663.0304 
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30663.0305 
Title. 

Prepared by the Legislative Council staff for 
Representative Weisz 

l 
March 13, 2003 

l 

I 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439 

Page 1, line 3, replace the first "and" with a comma and after 1139-09-02" Insert", and 39-20-04" 

Page 10, after llne 26, Insert: 

"SECTION 5. AMENDMENT. Section 39-20-04 of the North Dakota Century 
Code Is amended and reenacted as follows: 

39-20-04. Revocation of prlvllege to drive motor vehicle upon refusal to 
submit to testing. . 

' I 

1. If a person refuses to submit to testing under section 39-20-0~ or 39-20-14, 
none may be given, but the law enforcement officer shall Immediately take 
possession of the person's operator's license If It Is then available and shall 
lmmed:ately Issue to that person a temporary operator's permit, If the 
person then has valld operating privileges, extending driving prlvlleges for 
the next twenty-five days or until earlier terminated by a decision of a 
hearing officer under section 39-20-05. The law enforcement officer shall 
sign and note the date on the temporary operator's permit. The temporary 
operator's permit serves as the director's official notification to the person 
of the director's Intent to revoke driving privileges In this state and of the 
hearing procedures under this chapter. The director, upon the receipt of 
that person's operator's license and a certified written report of the law 
enforcement officer In the form required by the director, forwarded by the 
officer within five days after lsstllr-ig.UJa,.temP9f~ry ope~ator's permit, ... 
showing that the officer had reasonable grounds' to''b~he-ve-th& tfurson llad 
been driving or was In actual physical control of a motor vehicle while In 
violation of section 39-08·01 or equivalent ordinance or, for purposes of 
section 39-20•14, had reason to believe that the person committed a 
moving traffic vlolatlon or was Involved In a traffic accident as a driver, and 
In conjunction with the violation or accident the officer has, through the 
officer's observations, formulated an opinion that the person's body 
contains alcohol, that the person was lawfully arrested If applicable, and 
that the person had ref used to submit to the test or tests under section 
39-20-01 or 39-20-14, shall revoke that person's license or permit to drive 
and any nonresident operating privilege for the appropriate period under 
this section, or If the person Is a resident without a license or a permit to 
operate a motor vehicle In this state, the director shall deny to the person 
the Issuance of a license or permit for the appropriate period under this 
section after the date of the alleged violation, subject to the opportunity for 
a prerevocatlon hearing and postrevocatlon review as provided In tf,1~ 
chapter. In the revocation of the person's operator's license the director 
$hall give credit for time In which the person was without an operator's 
license after the day of the person's refusal to submit to the test except that 
the director may not give credit for time In which the person retained driving 
prlvlleges through a temporary operator's permit Issued under this section 
or section 39-20-03.2. The period of revocation or denial of Issuance of a 
license or permit under this section Is: 

a. One year If the person's driving record shows that within the five years 
preceding the most recent violation of this section, the person's 

Page No. 1 30663,0305 
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b. 

operator's license has not previously been suspended, revoked, or 
Issuance denied for a vlolatlon of this chapter or section 39-08~01 or 
equivalent ordinance. 

:J=we Three years If the person's driving record shows that within the 
five years preceding the most recent vlolatlon of this section, the 
person's operator's license has been once previously suspended, 
revoked, or Issuance denied for a violation of this chapter or section 
39-08-01 or equivalent ordinance. 

c. TAroe Five years if the person's driving record shows that within the 
five years preceding the most recent vlolatlon of this section, the 
person's operator's license has at least twice previously been 
suspended, revoked, or Issuance denied under this chapter, or for a 
violation of section 39-08-01 or equivalent ordinance, or any 
combination lhofoof of the same, and the suspensions, revocations, 
or denials resulted from at least two separate arrests. 

A person's driving privileges are not subject to revocation under tRtG 
soetlor=t subdivision a of subsection 1 If all of the following criteria are met: 

a. Ne An administrative hearing Is D.Qt held under section 39-20-05; 

b. The person malls an affidavit to the director within twenty-five days 
after the temporary operator's permit Is Issued. The affidavit must 
state that the person: 

(1) Intends to voluntarily plead guilty to vlolatlng section 39-08-01 
or equivalent ordinance with an alcohol concentr§tion of §t le§§1 
elev~□ one-hundregths Qf ooe 12erc~□t b~ weight §ng under 
slxte~n Qne-bundreths of one gercenl b~ weight within 
twenty-five days after the temporary operator's permit Is Issued; 

(2) Agrees that the person's driving privileges must be suspended 
as provided under section 39-06.1-1 0; 

(3) Acknowledges the right to a section 39-20-05 administrative 
hearing and section 39-20-06 judicial review and voluntarily and 
knowingly waives these rights; and 

(4) Agrees that the person's driving privileges must be revoked as 
~rovlded under this section without an administrative hearing or 
udlclal review, If the person does not plead guilty within 
twenty-five days after the temporary operator's hermit is Issued, 
or the court does not accept the guilty plea, or t e guilty plea Is 
withdrawn; 

c. The person pleads guilty to violating section 39-08-01 or equivalent 
ordinance wltb an §lcohol Qonce□tratlon of §l lea§t el~v~n 
onewbundreths of Qne ~erceot b~ w~lght and und~r ~lxt~~a 
oa~·bundreth~ of one ~ercent b~ welgbt within twenty-five days after 
the temporary operator's permit is Issued; 

d. The court accepts the person's gulli plea and a notice of that fact Is 
malled to the director within twenty- Ive days after the temporary 
operator's permit Is Issued; and 

e. A copy of the final order or judgment of conviction evidencing the 
acceptance of the person's guilty plea Is received by the director prior 
to the return or reinstatement of the person's driving privileges, 
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• 

• 

• 

·· ·· ·· · ··· ···-· 1 d t Modern Information systems for mfcrofl lmlng and 
The mlcrographlc tmagcs on this film are accurate reproductions of r~~~~~sn:!~~sv!~!nda~ds of the American National Standards Institute 
were filmed In the regular course of blJ9lnQss, T~l~med~o~ograr~~:: Is lass legible than this Notice, ft Is dll! to the quality of the 
(ANSI) for archival mlorofflm, NOT I CHI If the f mag . 
docu,ent being fllorod, (;(gt :h:i '.J<• 1/-@J /Q//p /6'a,. 

"' D&;_ LC e_, oate 
Operator Sign 



r 

L 

L 

Page No. 3 30663.0305 

The mfcrograf)t,fo Images on thfs film aro accurate reproduettons of recorda dolfvered to Modern Information syatecns for microfilming end 
were filmed fn the regular course of business. The photographic process meets standards of the Amerfoan National Standards Jnatftute 
(ANS!) for trchfval microfilm, NOTJCE= If the filmed fmage ab.ove fa leas legible than this Notice, ft la due to the quality of the 

docunent bolna fflmod, ~{;_ 1( ~ J 
. -- D~ t,c e opei-"ffir Signature -,T -.. 

.J 

J 



' 

'r 

L 

I 

30663.0306 
Title. Prepared by the Legislative Councll staff for 

Representative Weller 
March 19, 2003 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439 

Page 1 , line 2, replace 11sectlons 11 with "section" 

Page 11 line 31 remove 11and 39-09-02 11 

Page 11 line 41 replace "speed llmlts and" with "the" 

Page 9, remove lines 5 through 30 

Page 1 0, remove lines 1 through 26 

Renumber accordingly 
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30663.0307 
Title. 

Prepared by the Legislative Council staff for 
Representative Weller 

March 20, 2003 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439 

Page 1 , line 1, remove "create and enact a new paragraph to subdivision b of subsection 3 of" 

Page 1, llne 2, remove "section 39-06.1-1 O; to" 

Page 1, remove lines 7 through 13 

Page 1, line 20, remove "of at least" 

Page 1, line 21, remove "eight one-hundredths of one percent ~i weight and" 

P~ge 1, line 22, remove "The director shall waive the 1
' 

Page 1, remove line 23 

Page 2, remove lines 1 and 2 

Page 2, line 17, remove "m.ru_~" 

Page 2, line 18, remove "eight one-hundredths of one percent by weight and" 

Page 6, line 4, remove the overstrike over "teR" and remove ".wght" 

Page 6, line 20, remove "of an lnfr9ctlon If" 

Page 6, remove lines 21 and 22 

Page 6, line 23, remove "five-year period." and remove "at least" 

Page 6, line 24, remove "eleven one-hundredths of one percen! by weight and" 

Page 6, line 25, remove the overstrike over "ef-seoet=ld" and remove "or If thfi' 

Page 5, remove lines 26 and 27 

Page 6, 11110 30, remove "at least elght11 

Page 6, line 31, remove "Qne-hundredths of one percent by weight and" 

Page 7, llne 8, after the period lnse1t "A person convicted of vlolatlng subdivision b of 
subsection 1 Is presumed to have an alcohol concentration of at least sixteen 
one-hu11dredtl]s of one percent by weight." 

Page 7, line 17, remove II If the alcohol conceruratlon was at at least eight" 

Page 7, remove line 18 

Page No, 1 30663.0307 
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Page 7, llne 19, remove "of one percent by weight" and remove "a fine of at least one" 

Page 7, ll~e 20, remove "hundred doll,u.uu:" and remove "at least eleyem" 

Page 7, line 21, remove 11.9ne-hundredths of one percent by weight aog" 

Page 7, line 29, remove "at least elghtone-hundredths of OM" 

Page 7, line 30, remove "ru1rcent by.weight and" 

Page 8, line 7, remove "at lea~bt one-hundredths of one percent by weight ang" 

Page 11, llne 14, remove "of at least eight one-hundredths or 

Page 11 , line 15, remove 0.QM..percent by wolght ang" 

Page 11, line 16, remove "The dlrect9r shall waive the suspension If the alcohol concentration" 

Page 1 ·1 , remove lines 17 and 18 

Renumber accordingly 
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Ro]) Call Vote #: 

2003 SENATE ST ANDING CO1\1]\11TTEE ROLL CALL VOTES 
BILL/RESOLUTION NO • ..Jl./3 l</-..$9 

Senate TRANSPORTATION Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken Q4 wO'.ldt'{z f4-::1::::!::::: 

Motion Made By ~ ~ Seconded By~ ~ 
Senators Yes 

Senator Thomas Trenbeath, Chair V" 
Senator Duaine Espe~ard, V. Chair V 
Senator Duane Mutch V 
Senator Dave Nething 

' 

-
Total 

Absent 

(Yes) ______ 4...__, ____ , 

No Senators Yes No 
Senator Dennis Bercier 
Senator Rvan Tavlor v 

v 

No I 

F1oor Assignment 

lfthe vote is on an amendment, briefly indicate intent: 
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REPORT OF STANDING C1OMMITTEE (410) 
March 21, 2003 12:63 p.m. Module No: SA-51 •5436 

Carrier: Trenbeath 
Insert LC: • Tltle: . 

REPORT OF STANDING COMMITTEE 
HB 1439, as engrossed: Transportation Committee (Sen. Trenbeath, Chairman) 

recommends DO NOT PASS (4 YEAS, 1 NAY, 1 ABSENT AND NOT VOTING). 
Engrossed HB 1430 was placed on the Fourteenth order on the calendar. 

(2) DESK, (3) COMM Page No. 1 
SR,61-6436 
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2003 HOUSE STANDING COMMITTEE MINUTES 

BILL/RESOLUTION NO. HB 1439 

House Transportation Committee 

'¥ Conference Committee 

Hearing Date April 4, 2003 

Ta eNumber Side A Side B Meter# 
1 X 0.4 to 48.5 

Committee Clerk Si ature 

Minutes: 

Chainnan. Rep, Weisz opened the conference committee with a call of the roll: 

Rep. Weisz 

Rep. Weiler 

Rep. Zaiser 

All were present and responded to role call. 

Sen. Trenbeath 

Sen. Nething 

Sen. Bercier 

Chairman Weisz asked the Senate members present to give the background to the Senate 

amendments and their rationale. Sen. Nething stated that they basically kept the DOT bill •· that 

portion that provided for the graduated BAC and took everything else out of the bill. Rep. Zaiser. 

to clarify asked whether they left the BAC back at .10 -- Sen. Nething answered in the 

affirmative. They took out the 0.08 and removed the speed limit. Discussion followed, that 

inasmuch the legislature had as of this time adopted the 0.08 BAC and adopted the graduated 

0,08 ..... then other points of the bill which had been removed --what else but this bill was 
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Page2 
House Transportation Committee 
Bill/Resolution Number HB 1439 
Hearing Date April 4, 2003 

effective until August 1, 2003 and this is the law until then unless the there is an emergency 

added to some of the other laws then this is still the law but at 0.10. Rep, Weisz explained to the 

committee that the Attorney GeneraPs office and the ND States Attorney' Association und others 

are expressing concerns for this bill as it is. Their concerns begin with the prosecution of those 
\ 

offenses where the offender refuses the blood test and enters a plea which results in a lesser 

penalty. 

Sen. Nething -- then you didn't have any problem with the graduated -- ? 

Rep. Weisz--· no as a matter of fact we like the graduated ---- I know that a lot of people have 

problem with it but ... the States Attorneys are working on the problems to see if they can fix it -­

They say that with the graduated BAC and you pick somebody up -- they refuse and plead down 

,./'-...._ to a lesser offense -- and on the criminal end their argument is you can't conflict them without 

the BAC -- of anything 

Sen Ttrenbeath ... you could but there are only two ways -- convict of driving under the influence 

and most of those people are motivated to enter a guilty plea once they sober up and realize they 

are going to lose the license because they refused the BAC test --

Rep. Weisz-~ that isa the problem they are going to plead guilty right away to a leser offense 

because the BAC is no known. 

Rep. Zaiser in my proposed bill there was a higher penalty H 

Rep. Weisz -- right but you can convict them criminally. 

Sen. Trenbeath -- there is some language in this bill I patently don't like -- starting on page 6 

line 17 •· persons convicted of violating subdivision B which is driving under the influence ---
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Page 3 
House Transportation Committee 
Bill/Resolution Number HB 1439 
Hearing Date April 4, 2003 

not the presumption -- " is conclusively presumed to have an alcohol concentration of at least 

0.16 or -- " 

Discussion continued with prosecution and defense --etc -- etc --

Kieth Magnusson, ND DOT; John Olson, ND States Attorney Asociation: and Ladd Erickson, 

States Attorney from Mcclean comtty were available as resource personnel advisory to the 

committee, 

Keith Magnusson -- responded there is no standard language which is used across the comttry. 

Rep. Zaiser said that he had looked at the requirement from states all across the country and they 

were all over the ball park on these issues. 

Enhanced penalties in both fines and suspensions were discussed. 

Language for enhance penalties for refusals were discussed for both administratively and 

criminally. 

Various cut-off levels for several criminal penalties in relation to the present law and refusals at 

these levels compared to deterrents already available in the administrative section were 

considered. 

John Olson had checked with Cynthia Thielen, States Attorney of BurleighCounty as their 

objections to the bill -- basically it caused too many procedural problems on the criminal side. 

The results of the blood tests are not available until after the first appearance -- by that time the 

offended has pleaded sentenced. The 'professional , seasoned offender ' is wise to this time 

factor. Asking the court to refrain or wait until the blood tests results are available causes 

procedural problems. 
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Sen, Trenbeath stated that the administrative actions are now based on the BAC results or from 

the refusal because of the thirty days for the hearing. 

Following discussion of some of the options to be considered for this bill it was decided to look 

at language which would put the enhanced suspensions on the civil side --- also look at language 

to modify the refusals --- in other words look at the bill without the enhanced criminal and with 

the enhanced administrative -- let the State Attorneys look at it. 

Ladd Erickson stated that he thought the enhanced penalties for the higher BAC's had merit. 

In the .2S -- .30 or high areas ofBAC involving deaths and injuries into the special punishment 

section of the code which bring about Cass A misdeamnors and stiffer penalties might be another 

area to see whac could be done, This would mean that the BAC level would not have to be 

known if the prosecutors believed that -- well it would mean the that procedural problems in 

Chapter 38 would not be problem -- a history or severity-- whatever you could amend into the 

higher charge. the mandatory 90 day minimum kicks in but might not be justified. 

Sen. Trenbeath questioned whether that would solve the cases first discussed because when the 

guy first comes in and the BAC is not known and he has already plead. 

The court jurisdictions entered into this because lesser offense start in city courts and complaints 

are amended and transferred to district courts. 

REp. Weisz and the committee agreed to look at how some of these things might be 

accomplished thus to meet again, 

End of record for this session of this conference comt•d 1••• , 
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Ta eNumber Side A Side B Meter# 
1 0 to 25.1 

Committee Clerk Si ature 

Minutes: 

Chairman. Rtm, Weisz opened this session of the conference committee with a call for the roll; 

Rep. Weisz 

Rep. Weiler 

Rep. Zaiser 

responded to the roll call. 

Sen. Trenbeath 

Sen. Nething 

Sen, Bercier 

Rep. Weisz presented the amendments which were drafted as the result of the previous 

conference committee meeting. Sen. Trenbeath inquired about whether section one should be 

shown in the amendments because that was part of the engrossed bill, Response was no, that is 

history. S~n. Trenbeath stated that on page 2 that it is the consensus of the committee --- the 

speed limits were already denlt with -- That had been left on because at the time it was unclear as 

to the status -- that is also history. Rep, Weisz the refusal language is that still -- Sen, Trenbeath 

stated that with him it was not -· it still has the same problems they had talked about before. He 

I
. 
I 
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felt or in his opinion the sanctions for refusal lie in the administrative section rather than the 

criminal section. The sanctions double in that section -- Rep. Weisz stated that was what the 

House had had. According to Sen. Trenbeath none of what was being discussed really addressed 

nor cured the problem of the pleas to a lesser sentence for lack of the BAC information at the 

time of the initial appearance. There was considerable discussion of possible options and 

combinations of the administrative and criminal changes to the bill were evaluated. Rep. Zaiser 

referred back to his original bill seeking a .16 cut off for tougher criminal penalties. He feel the 

repeat offenders are a serious societal problems, Ranges of' cut-offs' between .16 and .20 were 

discussed. The question was where to establish the legal presumption of when an offender is 

above a certain limit. TI1ere was much time spent on reviewing the steps in the processes both at 

,.•-,_, the administrative level and in the court system. Again the time for receiving the BAC and also 

the time the court would need to have to reschedule from the first appearance. There is always 

the possibility that the BAC may come back lower than first thought it would. Following much 

more discussion it was decided to try again with a different set of amendment.r:t which would pick 

a cut-off and refusal language and that would eliminate the presumption language, John Olson 

and Cunthia Feland were present as resource people to the committee. They were asked to assist 

the Intern in drafting amendments which capurted the committees thoughts and were still 

acceptable to the States Attorneys, Cynthia Feland had states her perceptions of the work load 

and the problems the prcse~utors would have with some of the options expressed, She is with the 

States Attorney's office in Burleigh County, End of record ( 25.4) for this session of the 

conference committee. 
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Tape Number Side A 

1 X 

Committee Clerk S!S!!!!!ute li-":4:1-z.C. 
Minutes: 

Side B 
0.1 

\ 

Meter# 
to 26.S 

Chainnan. Ren, Weisz opened this session of the conference committee asking for a call oi'the 

roll; 

Rep. Weisz 

Rep. Weiler 

Rep. Zaiser 

responded to the roll call. 

Sen. Trenbeath 

Sen. Nething 

Sen. Bercier 

John Olson was invited to explain the amendments which he and the Intern had worked on. They 

were handed out. Cynthia Feland was present at John Olson's request inasmuch that she is 

experienced in the legislative process as she was John Olson intern when he was in the Senate. 

She is also a practioing, experienced prosecutor in the Burleigh County States Attorney's office. 
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He states that they worked on the amendments with the Chainnan they had tentatively decide 

where they were going with the refusal language. He felt that they were on the same 'page'. As it 

stands that no matter at what BAC level you ( the law ) would administratively you could cure, 

They took out of the wording out on all the various levels. Sen. Nething asked whether if an 

offender were stopped he could still cure his license and driving record. John Olson responded 

that your 1 year suspension could on the first offense by complying with the current law which 

says --- you sign an affidavit that your are going to plead guilty of and -- all that -- you do not 

request an administrative hearing. At first offense we are basically letting everyone 'go' -- on a 

refusal -- refusals only, That is the current law. On second and subsequent refusals you would get 

two years suspension and three years for a third offense refusal. No cures. The committee was 

referred to 39-20-04 for comparisons with the current law. The committee then decided that they 

had put the first offense cure back into the bill. Considerable discussion examined various 

scenarios and how the proposed language might be applied and whether it would achieve the 

desired effects, Some other topics were discussed including the problems of a 'cut-off' level to 

establish presumptive language at .16, , 18 or .20 and the coordinated aspects between the 

administrative and the criminal sides of the code. there seemed to be consensus on the draft of 

amendments as to what was expected it language to be. Cynthia Feland spoke of the problems the 

prosecutors have with the appearances and the delay in acquiring The BAC level and the 

pleadings to lesser charges. She and the committee discussed enhance criminal penalties -- fines, 

suspensions and the procedural aspects of each of the options as they were brought up. She had 

several suggestions but not necessarily the wording for amendments, The chairman asked John 

Olson and Cynthia Feland to assist the Chaim'lan and committee Intern with drafting some of the 

~ 
t•· ,,, r'l!-\ 

J ' 

' 

,.,.,._;-
1 ►,,, ... ,. 



fl
,,·,-:.. 
·~;.,.,;,,,.io<ah 

' ~; 

L 

Page 3 
House Transportation Committee 
Bill/Resolution Number HB 1439 conf c 

,,,.-~,.., Hearing Date April 11, 2003 

amendments for enhancing the criminal side of the code and to blend it with the administrative 

schedules. The committee would meet again. End of record for this session ( 26.5) 
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Committee Clerk Si 

Minutes: 

Chainnan, Rep, Weisz opened this session of the conference committee with a call for the roll; 

Rep. Weisz 

Rep. Weiler 

Rep. Zaiser 

responded to the roll call. 

Sen. Trenbeath 

Sen. Nething 

Sen. Bercier 

Rep. Weisz asked the Intern to explain the amendments which had been worked on by himself: 

John Olson, Cynthia Feland and Chainnan Weisz. They basically doubled the fines for each of 

the sections, they doubled when above , 18, and on the last page he added the refusal Janguage in 

the criminal section. Sen. Trenbeath said they understood what was done but asked whether it 

was what everybody agreed to do, His understanding was that they were going to shift the 

enhanced penalties all to the civil side not the criminal side. This deals only with the criminal 

side. Chainnan Weisz -- what this does --- it was based on what the States Attorneys -- it leaves 
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the graduated BAC intact on the administrative side, aand took it out of the criminal side and 

used the enhanced penalties for the criminal side. There is no graduated BAC per se only 

enhanced penalties if convicted. Sen. Trenbeath stated that that was not what they were talking 

about -- they were talking about there being an enhanced penalty section, which there is that was 

going to be amended -- this doesn't do that. This does it by sections. Rep. Weisz responded that 

this was under the recommendation after Cynthia Feland had spoken and that is why I didn't 

know it the committee was going to like this -- this isn't my amendment. Sen. Trenbeath -- let me 

read it more closely. Rep. Weisz -- she (Cynthia Feland) recommended it in this section with 

this wording. I was there for those conversations. Rep. Zaiser stated that the people back home 

were talking the impoundment of the car. SEn. Trenbeath stated the problem with that is that the 

offender is penalized but leaves 4 other family members without a vehicle so you penalize other 

who were not convicted. It was also pointed out that you may impound one vehicle and the 

offender has three or four other vehicles to drive. It is ok for one person who owns one vehicle. 

Rep. Weisz was not saying that he agreed with it but what they what done was to eliminated any 

reference on the criminal side to the graduated BAC; there is an enhanced penalty which stays - -

and she said that instead of the enhanced penalty section -- she thought it was better where we 

have the current fines for the BAC -- so that is why it says for the first offense -- Sen. Trenbeath 

agreed in that respect. Rep. Weisz you do have the increased penalties, the class A and class B 

misdemeanors •n or what ever is currently -- it just doubles the fines. Sen. Nething-•- it just 

doubles the fines. It just takes it out of the sections to amend this -- Rep. Weisz •· the only othur 

thing is ifwe like this and ifwe wanted to we could also -- where it mandates jail sentences we 

could also say -- double the jail sentence, Sen. Trenbeath -- what this does as I look at it -- it 
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doesn't get us past what the perceived problem was and that is the guy who comes in on a 

Monday morning after being arrested on a Friday night and wanted to plead guilty will a least 

have the ability to know whether it is his first or second offense but not necessarily the blood test 

-- or whether it is .18 or below -- If that is the case -- arc you going to err on the side of clearing 

the docket or are you going to err of waiting for the blood test and waiting for the trial thus 

having more trials. Let me throw this out --- it strikes me that this thing has gotten to be a study 

resolution and that is not to take the easy way out. Rep. Zaiser ha'l told us that it has been 

enacted in a number of states. There must be some common practice or maybe several ways of 

doing it that have got some teeth -- it we would study it we could put together a decent law that 

has some teeth to it. It seems that we are shooting in the dark a lot. Rep. Zaiser stated he would 

not be opposed to that because he feels strongly that we should take the time to do it right and not 

piece meal. Some may be effe~tive and some may not be. Sen. Trenbeath H another thing a 

study will tell us is w. there are certain criteria that the federal government would have the state 

comply with --- there are 5 or 7 different programs they would have us to comply with -­

graduated penalties is one of those -- is it not? -- Keith Magnusson stated that what they had put 

together to date would probably fit the government requirement as long as they did not go over 

.20. The other thing is in the new highway bill we think that of those criteria will go away and 

they will be going to grants where you show performance -- you may not have the categorical 

things. John Olson said he thought the bill as it is now would accomplished several things -- one, 

There is an immediate problem with ??? and I think we have a problem with the BAC s which 

can easily be addressed on the civil side and I thjnk the criminal thing does need to be looked at 

-- so I would hope you would at least pass the first two and then on the criminal side of it -- a 
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study resolution would take care of that issue but there is no reason not to go ahead on the civil 

side because you have not no problem there with procedure on the BAc that comes back on the 

administrative side. On page two the amendments on -- we are amending that from the , 16 to the 

, 18 --- so ---Rep. Weisz HI am tending to agree with Mr. Olson -- I do like what we have on the 

refusals and on the civil end if the committee would wants we could delete all the language on 

the criminal part -· leave that as is and add some study language -- that the criminal part does 

need some study for how to implement a graduated BAC, ... and at what level ... ifwe have that 

drafted up how would everybody is every body's afternoon schedule? Sen, Nething had a clinic 

appointment. The committee recessed. 

The committee reconvened at 2: 15 PM M- all were present except Sen. Nething who had his clinic 

appointmr.nt. The drafted amendments which included the interim study were reviewed and 

discussed. Sen.Bercier move to approve the amendments, Rep. Zaiser seconded the motion. The 

motion carried. Rep. Weiler moved a 'Do Pass as amended, for HB 1439. Sen. Bercier seconded 

the motion. The motion carried 5 Ayes O Nays 1 Absent, 

Rep. Weiler was designated to carry HB 1439 on the floor. 

End of record ( 28.0) 
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Conference Committee Amendments to Engrossed HB 1439 - 04/15/2003 

That the Senate recede from Its amendments as printed on pages 1038-1041 of the House 
Journal and pages 885-887 of the Senate Journal and that Engrossed House BIii No. 1439 be 
amended as follows: 

Page 1, line 1, remove "create and enact a new paragraph to subdivision b of subsection 3 of" 

Page 1, llne 2, remove "section 39-06.1-10; to" and replace 11s17ctlons 11 with "section 39-20-04 11 

Page 1, line 3, remove 1139-08-01 and 39-09-02 11 

Page 1, line 4, remove "speed llmlts and11 

Page 1, line 5, replace "a penalty" with "for a legislative councll studyu 

Page 1, remove lines 7 through 13 

Page 1, line 21, replace 11 slxteen 11 with "eighteen" 

Page 1, llne 22, remove 11
• The director shall waive the" 

Page 1, remove line 23 
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Page 2, remove llne 1 

Page 2, line 2, remove 11Yfl~ 11 

Page 2, llne 5, remove the second 11 1M.111 

Page 2, line 6, replace "sixteenu with "olghteen" 

Page 2, line 9, remove 11 last11 

Page 2, llne 10, replace 11.slxteen 11 with "~.9en 11 

Page 2, line 13, remove "~11 

Page 2, llne 14, replace 11 slxtee11 11 with 11~lghteen 11 

Page 2, llne 17, remove 11 lasr 

Page 2, llne 18, replace "~xteen 11 with "eighteen" 

Page 2, line 22, remove the second 11 l§fil11 

Page 2, llne 2.3, replace 11slxteen 11 with "elghteen 11 

Page 2, replace lines 24 through 30 with: 

"SECTION 2. AMENDMENT. Section 39-20-04 of the North Dakota Century 
Code Is amended and reenacted as follows: 

39-20-04. Revocation of privilege to drive motor vehlcle upon refusal to 
submit to testf ng. 

1. If a person refuses to submlt to testing under section 39-20-01 or 39-20-14, 
none may be given, but the law enforcement officer shall Immediately take 
possession of the person's operator's license If It Is then available and shall 
Immediately Issue to that person a temporary operator's permit, If the 
person then has valid operating privileges, extending driving privilege::; for 
the next twenty-five days or until earlier terminated by a decision of a 
hearing officer under section 39-20-05. The law enforcement officer shall 
sign and note tt,e date on the temporary operator's permit. The temporary 
operator's permit serves as the director's official notification to the person 
of the director's Intent to revoke driving prlvlleges In this state and of the 
hearing procedures under this chapter. The director, upon the receipt of 
that person's operator's license and a certified written report of the law 
enforcement officer In tha form required by the director, forwarded by the 
officer within five days after i5sulng the temporary operator's permit, 
showing that the officer had reasonable grounds to believe the person had 
been driving or was In actual physical control of a motor vehlcle whlle In 
vlolal~/on of section 39-08-01 or equivalent ordinance or, for purposes of 
section 39-20-14, had roason to believe that the person committed a 
moving traffic violation or was involved In a traffic accident as a driver, and 
In conjunctlor I with the violation or accident the officer has, through the 
officer's observations, formulated an opinion that the person's body 
contains alcohol, that the person was lawfully arrested If applicable, and 
that the person had 1·efused to submit to the test or tests under section 
39-20-01 or 39-20-14, shall revoke that person's license or permit to drive 
and any nonresident operating privilege for the appropriate period under 
this sactlon, or If the person Is a resident without a lirJense or a permit to 
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operate a motor vehicle In this state, the director shall deny to the person 
the Issuance of a license or permit for the appropriate period lmder this section after the date of 
the alleged violation, subject to the opportunity for a prerevocatlon hearing and postrevocatlon 
re·✓lew as provided In this chapter. In the revocation of the person's operator's license the 
director shall give credit for time In which the person was without an operator's t:cense after the 
day of the person's rt;;fusal to submit to the test except that the director may not give credit for 
time In which the persor1 retained driving prlvlleges through a temporary operator's permit 
Issued under this section or se~tlon 39-20-0 3.2. The period of revocation or denial of Issuance 
of a license or permit under this section Is: 

a. One year If the person's driving record shows that within the five years 
preceding the mc~t recent violation of this section, the person's 
operator's license has not previously been suspended, revoked, or 
Issuance denied for a violation of this chapter or section 39-08"01 or 
equlvalent ordinance. 

b. =l=we Three years If the person's driving record shows that wlthln the 
five years preceding the most recent vlolatlor. Jf this soctlon, the 
person's operator's license has been once previously suspended, 
revoked, or Issuance denied for a violation of this chapter or section 
39-08-01 or equivalent ordinance. 

c. =F-RFoe Four years If the person's driving record shows that within the 
five years preceding the most recent vlolatlon of this section, the 
person1s operator1s license has at least twice previously been 
suspended, revoked, or Issuance denied under this chapter, or for a 
violation of section 39-08-01 or equivalent ordinance, or any 
combination U:iereof of the same, ancJ the suspensions, revocations, 
or denials resulted from at least two separate arrests. 

2. A person's driving privileges are not subject to revocation under #:tts 
seotlen subdivision a of supsectlon 1 If all of the following criteria are met: 

a. Ne An administrative hearing Is not held under section 39-20-05; 

b. The person malls an affidavit to the director within twenty-five days 
after the temporary operator's permit Is Issued. The affidavit must 
state that the person: 

(1) Intends to voluntarily plead guilty to violating section 39-08-01 
or equivalent ordinance within twenty"flve days after the 
temporary op13rator1s permit Is Issued; 

(2) Agrees that the person's driving privileges must be suspen1ed 
as provided under section 39-06.1 "1 O; 

(3) Acknowledges the right to a section 39-20-05 administrative 
hearing and section 39-20-06 Judicial review and voluntarily and 
knowlngly waives these rights; and 

(4) Agrees that the person's driving privileges must be revoked as 
provided under this section without an administrative hearing or 
judlclal review, If the person does not plead guilty within 
twenty-five days after the temporary operator's permit Is Issued, 
or the court does not accept the guilty plea, or the guilty plea Is 
withdrawn; 

c. The person pleads guilty to violating section 39-08-01 or equivalent 
ordinance within twenty-five days after the temporary operator1s permit 
Is Issued; 
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d. The court accepts the person's guilty plea and a notice of that fact Is 
malled to the director within twenty-live days after the temporary 
operator's permit Is Issued; am:J 

e. A copy of the final order or judgment of conviction evidencing the 
acceptance of the person's gullty plea Is received by the dlre,,tor prior 
to the return or reinstatement of the person's driving privileges~ 

L The person has never been convicted under section 39-08-01. 

3. The court must mall a copy of an order granting a withdrawal of a guilty 
plea to violating section 39-08-01, or equlvalent ordinance, to the director 
within ten days after It Is ordered. Upon receipt of the order, the director 
shall Immediately revoke the person's driving prlvlleges as provided under 
this section without providing an administrative hearlng. 11 

Conference Committee Amendments to Engrossed HB 1439 - 04/15/2003 

Page 3, remove lines i through 31 

Conference Committee Amendments to Engrossed HB 1439- 04/15/2003 

Page 4, remove lines 1 through 31 

Conference Committee Amendments to Engrossed HB 1439- 04/15/2003 

Page 5, remove lines 1 through 30 

Conference Committee Amem1ments to Engrossed HB 1439- 04/15/2003 

Page 6, remove lines 1 through 31 

Conference Committee Amendments to Engrossed HB 1439 - 04/15/:.!003 

Page 7, remove llnos 1 through 31 

Conference Committee Amendments to /engrossed HB 1439 .. 04/15/2003 

Page 8, remove lines 1 through 31 
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Conference Committee Amendments to Engrossed HB 1439 .. 04/15/2003 

Page 9, reml)ve lines 1 through 30 

Conference Committee Amendments to Engrossed HB 1439 - 04/16/2003 

Page 1 o, remove lines 1 through 26 

Conference Committee Amendments to Engmssed HB 1439 • 04/15/2003 

Page 11, llne 15, replace 11 ,alxteen" with ".eighteen" 

Page 11, line 16, remove ", The director shall waive the suspension If the alcohol 
concentration" 

Page 11, remove llne 17 

Page 11, line 18, remove "was not operating a commercial motQr vehicle" 

Page 11, line 22, replace "fil&fUtn" with 11elghteen11 

Page 11, line 28, replace 11 §lxteen" with 11 elghteen 11 

5 of 6 30663.0309 
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Conference Committee Amendments to Engrossed HB 1439 • 04/15/2003 

Page 12, line 1, overstrike the second 11
, or11 

Page 12, overstrike llne 2 

Paga 12, llne 3, overstrike "resulted from at least two separate arrests" and remove 11 wltb..th§ 
last ylolatloo or" 

Page 12, llne 4, remove 11 suspenslon 11 and replace "sixteen" with "eighteen" 

Page 12, line 11, replace 11 s!xteerl" with "eighteen" 

Page 12, llne 19, replace "sixteen" with "eighteen" 

Page 12, after llne 20, Insert: 

"SECTION 4. LEGISLATIVE COUNCIL STUDY· PERSONS UNDER THE 
INFLUENCE OF INTOXICATING LIQUOR OR ANY DRUGS OR SUBSTANCES NOT 
TO OPERATE VEHICLE. The legislative council shall consider studying, during the 
2003-04 Interim, the administrative and criminal laws of driving under the Influence of 
Intoxicating liquor, the effects of adopting and Implementing a graduated penalty for 
offenders with a high level of blood alcohol content and repeat offenders, as well as 
other general deterrents to driving under the Influence. The legislative council shall 
report Its flnr.tlngs and recommendations, together with any legislation required to 
Implement the recommendations, to the fifty-ninth legislative assembly." 

Renumber accordingly 

6 of 6 30663.0309 
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Insert LC: 30663.0309 

HB 1439, as engrossed: Your conference committee (Sens. Trenbeath, Nethlng1 Bercier and 
Reps. Weisz, Weller, Zaiser) recommends that the SENATE RECEDE from the Senate 
amendments on HJ pages 1038-1041, adopt amendments as follows, and place 
HB 1439 on the Seventh order: 

That the Senate recede from Its amendments as printed on pages 1038-1041 of the House 
Journal and pages 885-887 of the Senate Journal and that Engrossed House BIii No. 1439 be 
amended as follows: 

Page 1, line 1, remove "create and enact a new paragraph to subdivision b of subsection 3 of" 

Page 1, line 2, remove "section 39-06.1-1 0; to" and replace 11sectlons 11 with "section 39-20-04 11 

Page 1, line 3, remove 1139-08-01 and 39-09-02 11 

Page 1, llne 4, remove "speed limits and" 

Page 1, line 5, replace Na penalty" with "for a leglslatlve council study11 

Page 1, remove lines 7 through 13 

Page 1, line 21, replace 11~n" with 11,elghteen 11 

Page 1, line 22, remove". The director shall waive the 11 

·· ·-~ Page 1, remove llne 23 

Page 2, remove line 1 

Page 2, llne 2, remove 11 vehlcle" 

Page 2, line 5, remove the second 111&;..t" 

Page 2, line 6, replace "~xteen 11 with "eighteen" 

Page 2, line 9, remove "l!lQ!" 

Page 2, line 10, replace 11 §J2rte~n 11 with 11 elghteen 11 

Page 2, line 13, remove 11 lil§!" 

Page 2, line 14, replace 11 slxteen" with 11 elghteen" 

Page 2, llna 17, remove "Jut" 

Page 2, line 18, replace "sixteen" with "elghteen 11 

Page 2, line 22, remove the second "!rull11 

Page 2, llne 23, replace 11 slxteen 11 with "eighteen" 

Page 2, replace l!rces 24 through 30 with: 

"SECTION 2. AMENDMENT. Section 39M20-04 of the North Dakota Century 
Code Is amended and reenacted as follows: 

(2) DESI<, (2) COMM Page No. 1 HR•69•7807 
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39-20-04. Revocation of prlvllege to drive motor vehlcle upon refusal to 
submit to testing. 

(2) DESK, (2) COMM 

1. If a person refuses to submit to testing under section 39-20-01 or 
39-20-14, none may be given, but the law enforcement officer shall 
Immediately take possession of the person's operator's license If It Is then 
available and shall Immediately Issue to that person a temporary 
operator's permit, If the person then has valid operating privileges, 
extending driving prlvll~ges for the next twenty-five days or until earlier 
terminated by a decision of a hearing officer under section 39-20-05. The 
law enforcement officer shall sign and note the date on the tempera ry 
operator's permit. The temporary operator's permit serves as the director's 
official notification to the person of the director's Intent to revoke driving 
prlvlleges In this state and of the hearing procedures under this chapter. 
The director, upon the receipt of that person's opere.tor's license and a 
certified written report of the law enforcement officer In the form required 
by the director, forwarded by the officer within five days after Issuing the 
temporary operator's permit, showing that the officer had reasonable 
grounds to believe the person had been driving or was In actual physical 
control of a motor vehicle while In vlolatlon of section 39-08~01 or 
equivalent ordinance or, for purposes of section 39-20-14, had reason to 
believe that the person committed a moving traffic violation or was 
Involved In a traffic accident as a driver, and In conjunction with the 
vlolatlon or accident the officer has, through the officer's observations, 
formulated an opinion that the person's body contains alcohol, that the 
person was lawfully arrested If applicable, and that the person had refused 
to submit to the test or tests under section 39-20-01 or 39-20-14, shall 
revoke that person's license or permit to drlve and any nonresident 
operating prlvllege for the appropriate period under this section, or If the 
person Is a resident without a license or a permit to operate a motor 
vehicle In this state, the director shall deny to the person the Issuance of a 
license or permit for the appropriate period under this section after the 
date of the alleged violation, subject to the opportunity for a prerevooatlon 
hearing and postrevocatlon review as provided In this chapter. In the 
revocation of the person's operator's license the director shall give credit 
for time In which the person was without an operator's license after the day 
of the person's refusal to submit to the test except that the director may not 
give credit for time In which the person retained driving privileges through 
a temporary operator's permit Issued under this section or section 
39-20-03.2. The period of revocation or denial of Issuance of a llcenso or 
permit under this section Is: 

a. One year If the person's driving record shows that within the five 
years preceding the most recent violation of this section, the person's 
operator's license has not previously been suspended, revoked, or 
Issuance denied for a vlolatlon of this chapter or section 39-08·01 or 
equivalent ordinance. 

b. .;we Three years If the person's driving record shows that within the 
five years preceding the most recent vlolatlon of this section, the 
person's operator's license has been once previously suspended, 
revoked, or Issuance denied for a violation of this chapter or section 
39-08-01 or equivalent ordinance. 

c. +hFoo Four years If the person's driving record shows that within the 
five years preceding the most recent vlolatlon of this section, the 
person's operator's license has at least twice previously been 

Page No. 2 HF1-eg,1ao1 
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,,-..\ suspended, revoked, or Issuance denied under this chapter, or for a 
vlolatlon of section 39-08-01 or equivalent ordinance, or any 
combination tRoFeef of the sa~, and the suspensions, revocations, 
or denials resulted from at least two separate arrests. 

2. A person's driving privileges are not subject to revocation under tAie 
eeotleA subdivision a of subsection 1 If all of the following criteria are met: 

a. Ne An administrative hearing Is nQ1 held under section 39-20-05; 

b. The person malls an affidavit to the director within twenty-five days 
after the temporary operator's permit is Issued. The affidavit must 
state that the person: 

(1) Intends to voluntarily plead guilty to violating section 39-08-01 
or equivalent ordinance within twenty-five days after the 
temporary operator's permit Is Issued; 

(2) Agrees that the person's driving privileges must be suspended 
as provided under section 39-06.1-1 0; 

(3) Acknowledges the right to a section 39-20-05 administrative 
hearing and ser.tlon 39-20-06 judicial review and voluntarily 
and knowingly waives these rights; and 

(4) Agrees that the person1s driving privileges must be revoked as 
provided under this section without an administrative hearing or 
Judicial review, If the person does not plead gullty within 
twenty-five days after the temporary operator's permit Is Issued, 
or the court does not accept the guilty plea, or the guilty plea Is 
withdrawn; 

c. The person pleads guilty to violating section 39-08-01 or equivalent 
ordinance within twenty-five days after the temporary operator's 
permit Is Issued; 

d. The court accepts the person's guilty plea and a notice of that fact Is 
malled to the director within twenty-five days after the temporary 
operator1s permit Is Issued; w 

e. A copy of the final order or judgment of conviction evidencing the 
acceptance of the person•s guilty plea Is received by the director prior 
to the return or reinstatement of the person's driving privileges ,;Jll!,Q 

t. Jbe parson has never been convicted under section 39-08-01 , 

3. The court must mall a copy of an order granting a wlthdl'awal of a guilty 
plea to violating section 39-08~01 , or equivalent ordinance, to the director 
within ten days after It Is ordered. Upon receipt of the order, the director 
shall Immediately revoke the person's driving privileges as provided under 
this section without providing an administrative hearing," 

Page 3, remove lines 1 through 31 

Page 4, remove lines 1 through 31 

Page 5, remove lines 1 through 30 

(2) OESK, (2) COMM Page No. 3 HA•69•7007 
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Page 6, remove llnes 1 through 31 

Page 7, remove lines 1 through 31 

Page 8, remove lines 1 through 31 

Page 9, remove lines 1 through 30 

Page 10, remove lines 1 through 26 

Page 11, line 15, replace 11 slxteen 11 with "elghteen 11 
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Page 11, llne 16, remove 11
• The director shall waive the suspension If the alcohol 

concentratlonM 

Page 11, remove line 17 

Page 11, line 18, remove Mwas not operating a commercle,I motor vehlcle 11 

Page 11, line 22, replace ".sixteen" with 11elghteen 11 

Page 11, line 28, replace "slx1een" with 11 elghteen 11 

Page 12, line 11 overstrike the second ", or11 

~, Page 12, overstrike line 2 

Page 12, line 3, overstrike "resulted from at least two separate arrests" and remove II with the 
last violation or" 

Page 12, line 4, remove 11 suspenslon 11 and replace 11 slxteen 11 with 11 elghteen 11 

Page 12, line 11, replace II sixteen" with 11 elghteen" 

Page 12, line 19, replace 11 slxteenu with 11elghteen 11 

Page 12, after llne 20, Insert: 

11SE\~TION 4. LEGISLATIVE COUNCIL STUDY· PERSONS UNDER THE 
INFLUENCE OF INTOXICATING LIQUOR OR ANY DRUGS OR SUBSTANCES NOT 
TO OPERA1'E VEHICLE. The legislative council shall consider studying, during the 
2003-04 Interim, the admlr1lstratlve and criminal laws of driving under the Influence of 
Intoxicating liquor, the effects of adopting and Implementing a graduated penalty for 
offenders with a high level of blood alcohol content and repeat offenders, as well as 
other general deterrents to driving under the Influence. The legislative council shall 
report Its findings and recommendations, together with any leglslatlon required to 
Implement the recommendations, to the fifty-ninth legislative assembly." 

Renumber accordingly 

Engrossed HB 1439 was placed on the Seventh order of business on the calendar. 

(2) OESK, (2) COMM Page No. 4 
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SU<KmSTED AMENDMENTS TO HB 1439 AND HB1452 

Bruce B. Haskell, District Court Judge 
South Central Judicial District 

222-6682 
bhaskell@ndc9urts.com 

39-08-01(4) - "A person convicted of violating this section, or an equivalent ordinance, must be 
sentenced in accordance with this subsection. For purposes of this subse~tion, 
unless the contt-d otherwise requires, "drug court program" means a district 
court-supfrvised treatment program approved by the supreme court which 
combines judicial supervision with akohol and drug testing and chemical 
addiction treatment in a licensed tnatment program. The supreme court 
may adopt rulest including rules of proctdure, for drug courts and the drug 
court program.,, 

39-08-01(4)(e) "The execution or imposition of sentence under this section may not be suspended 
or deferred under subsection 3 or 4 of section 12.1-32~02 for an offense subject 
to subdivision a or b. if the offense is subject to subdivision c or d, the 
district court may suspend a sentence, except for ten days' imprisonment, 
under subsection 3 or 4 of section 12.1-32-02 on the condition that the 
defendant first undergo and complete an evaluation for alcohol and 
substance abuse treatment and rehabilitation. If the defendant is found to 
be in need of alcohol and substance abuse treatment and rehabilitation, the 
district court may order the defendant placed under the supervision and 
management of the department of corrections and rehabilitation and ls 
subject to the conditions of probation under section 12.1-32-07. The 
distrkt court shall require the defendant to complete alcohol and substance 
abuse treatment and rehabilitation under the direction or the drug court 
program as a condition of probation in accordance with rules adopted by 
the supreme court. If the district court finds that a def~ndant has failed to 
undergo an evaluation or complete treatment or has violated any condition 
of probation, the district court shaU revoke the defendant's probation and 
shall s~ntence the defendant in accordance with this subsection. 
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Testimony on House Bill 1439 

Presented to the 
North Dakota State Legislature Transportation Committee 

Friday, February 7, 2003 

Good Morning. 

Thank you for this opportunity to address the House Transportation Committee on 

important legislation that addresses the critical social issue of drunk driving. I'd like to 

recognize Representative Weiler, author of House bill 1439, and Senator Nething, the 

bill's co-sponsor, for their leademhip in supporting and advancing this legislation, and 

helping to make North Dakota's roads safer for everyone, 

My name is Dianne Markut and I am the Government Affairs Program Manager 

for Miller Brewing Company. Miller is the second largest brewer of fine beers in the 

United States and the country's oldest major brewery with headquarters and a brewing 

operation in Wisconsin, in addition to breweries in five other states. We work with a 

network of distributor partners including eight wholesaler operations here in North 

Dakota, as well as our association with hundreds of retail establishments throughout the 

state, In addition, a significant portion of the six row malting barely used to produce the 

malt we need to brew our beer comes from North Dakota. In fact, the vast amount of our 

six-row malt is purchased from Cargill Malt in Spiritwood. In deed, North Dakota is an 

important state for us. 

So I am here today to ask your support to help save lives on North Dakota's 

highways. I am here to encourage you to give North Dakota's law enforcement personnel 

the tools they need to effectively focus their efforts on drunk driving. I am here to urge 

you to let North Dakota's teenagers know that illegal underage chinking and driving will 



L 

not be tolernted. I'm here today to make clear Miller's commitment to those legislativ~ 

initiatives that strive to effectively end the abuse of our product. I am here, in short, to 

ask you to make House bill 1439 North Dakota law.For decades, Miller Brewing 

Company and its disttibutor partners have initiated, supported and been involved in 

innovative, proactive and effective efforts designed to help fight drunk driving. We 

believe our industry should not only be part of the debate on these issues, but should be 

part of the process to help find reasonable solutions to these problems -- solutions like 

those House bill 1439 offers. 

Three years ago, Miller Brewing Company was part of a collaborative, 

community-ba.c;ed effort to help prevent alcohol-related traffic fatalities in Wisconsin by 

supporting and helping to pass tough, comprehensive laws designed to get chronic drunk 

drivers off our roads. Working along side business partners, advocacy groups, law 

enforcement, labor, trade and professional organizations, not to mention the state 

legialature, we were able to champion the passage of new, tougher drunk-driving laws, 

The comprehensive legislation addressed the real issues surrounding drunk driving - high 

BAC drivers, repeat offenders and illegal underage drinkers who drive, 

Following the legislative success in Wisconsin, we again worked with the 

legislatures, and a variety of communityMbased, law tmforcement and other organizations 

in Illinois, Georgia, and this past session, in Florida to pass comprehensive legislation in 

all three states. 

Why comprehensive drunk driving legislation? 

Did you know that according to Mothers Against Drunk Driving, one of every 

three drivers arrested or convicted of drunk driving each year is a repeat offender. And, 

J 
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that the National Highway Traffic Safety Administration - or NHTSA - reports tl,at 74 

percent of fatally-injured dnmk drivers have a blood alcohol content level of point-one­

five (.15) or above? 

The Century Council states that it is the hard-core drunk driver who is involved in 

58 percent of all alcohol-related fatalities. They drive drnnk at high BAC levels, do so 

repeatedly and are the most resistant to changing their behavior in spite of previous 

punishment, education, treatment or public disdain. 

Closer to home, NHTSA reports that since 1990, total fatalities in drunk-driving 

crashes in North Dakota are down 20 percent. Still, since 1990, nearly 500 lives were 

lost as a result of drunk-driving accidents in which at least one driver had a BAC of .10 or 

higher. 

These tragedies were not caused by the thousands ofNorll\ Dakota advlts who 

consume and enjoy products like ours responsibly. It was, and is, caused by a relatively 

small number of individuals who abuse our products. 

We must, therefore, address directly the essence of the drunk-driving issue -- the 

hard"core drunk driver. 

House bill 1439 provides the tools to do just that. First, it provides for stiffer 

penalties for repe&t offenders. Second, it provides for improved treatment and 

supervision options, and encourages the use of innovative technology like the ignition 

interlock. And third, it continues to call for real penalties for illegal underage drinkers 

who drive. 

Working together, as we did in Wisconsin, Illinois, Georgia and Florida, we were 

able to continue our fight, and to get the message out that drunk driving and illegal 
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underage drinking will not be tolerated. 

I say 0 our fight" because this isn't just a beer industry issue. It's clear that the 

issues of drunk driving and illegal underage drinking go far beyond the realm of any one 

industry. 

Miller and dozens of other companies, groups, assoc{ations and individuals have 

been fighting this effort to help stop alcohol abuse for a long time. And we all believe we 

have a responsibility to help get the chronic alcohol abusers off our streets and highways. 

Over the past two decades, all of us working together have reduced the nwnber of 

alcohol-related traffic deaths by 37 percent (Signs of Progress: National Highway 

Traffic Safety Administration). 

We've come a long way, but we still have a long way to go. We should all be 

proud of our successes and of everyone who has been a part of this effort to help curb the 

'1,,, 1 abuse of alcohol. But, we must keep focused on those accidents that can and should be 

prevented. All of us are ready and willing to continue the good fight, but we need your 

help. 

We need the tools to continue our effective and increasingly successful campaign 

to get drivers who abuse alcohol off our roads and highways. We need the tools to 

improve our efforts to rehabilitate those who have fallen into a pattern of abuse. We 

need this bill - House bill 1439 - to demonstrate to the nation that when you combine the 

efforts of dedicated people and companies with legislation that focuses effectively on the 

abusers of akohoJ you can save lives on and off the, !ughway. 

Help us get the message out that the abuse of alcohol is serious and unacceptable 

and that passage of House bill 1439 is a major step toward effectively focusing efforts 
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where they are needed most - on the repeat offender. 

I know I can speak for all of us when I say we support this bill, not just as 

l>uslness people and public policy advocates, but as citizens, members of families and 

friends, 

Thank you. 
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Overview 

Increased Penalties for Repeat Offenders 

Increased Fines 

To confonn to Model Road Safe Legislation goals, minimum fines for first 
and second offenses should be increased to the Model levels of $300 and 
$600, respectively. The minimum fine for third offenses mirrors Model 
goals. The maximum fine for third offenses should be increased to 
$5,000. Maximum fines for first and second offenses mirror Model goals. 

License Suspen:tl.on 

To conform to Model Road Safe Legislation goals, North Dakota should 
increas1e the license suspension periods for first, second, and third offenses 
to the Model levels of 1 year, 3 years, and 5 years, respectively. 

Vehicle Forfeiture 

North Dakota's vehicle forfeiture provisions substantially conform to 
Model Road Safe Legislation goals. To more fully conform to Model 
goals, however, North Dakota should adopt the Model provision that 
mandates vehicle forfeiture for a DUI offense committed while the 
violator's license was suspended for a prior DUI offense. 

Jail IiDUt 

To conform to Model Road Safe Legislation goals, North Dakota should 
make jail time mandatory for all offenses and should adopt the Model 
minimum jail time periods for first, second and third offcm>es of 10 days, 
90 days and 120 days, respectively. In addition, North Dakota should 
increase the maximum jail time periods for first and second offenses to the 
:Model level of 1 year. Maximum jail time periods for third offenses 
minor Model goals, 

Community Service 

To contemn to Model Road Safe Legislation goals, North Dakota should 
adopt mandatory community service provisions for first, second and third 
offenses. 

Home Confinem~nt I Electronic Monitorini 

To confo1m to Model Road Safe Legislation goals, North Dakota should 
adopt the Model home confinement provision that pennits home 
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confinement for repeat offenders once the minimum period of actual 
incarceration has been served. North Dakota should also permit electronic 
monitoring as a condition of probation. 

BAC Standard5 

0.08 BAC 

Should North Dakota adopt 0.08 BAC for adults, comprehensive DUI 
components must be included. 

Graduated BAC for Repeat Offenders 

To conform to Model Road Safe Legislation goals, North Dakota should 
adopt the Model graduated BAC provisions for repeat offenders, calling 
for first offense BAC standard for one or no prior convictions, and a 
graduated B.AC for offenders with two or more prior convictions. 

Zero Tolerance for Minors 

North Dakota law substantially conforms to Model Road Safe Legislation 
goals, although zero tolerance for drivers under the legal drinking age may 
be the preferred language. "Zero" tolerance may allow for a BAC of up to 
0.02 if the alcohol was lawfully obtained ( e.g. prescription medication) 
and taken in therapeutically appropriate amounts. 

Ignition Interlock 

To conform to Model Road Safe Legislation goals, North Dakota should 
adopt the Model provision, which mandates ignitic1n interlock for second 
and subsequent offenses. 

Alternative Transportation 

To conform tc> Model Road Safe Legislation goals, North Dakota shou(d 
adopt the Model provision, which provides grants to fund the costs of 
transporting persons suspected of having prohibited alcohol concentrations 
from premisei; licensed to sell alcohol to their homes ("Safe Ride0 

programs), 
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Treatment Services 

North Dakota's treatment provisions substantially confonn to Model Road 
Safe Legislation goals. 

Support for Targeted Enforcement 

To confonn to Model Road Safe Legislation goals, North Dakota should 
adopt the Model provisions to support targeted enforcement of DUI laws: 
(1) using the proceeds from sales of forfeited vehicles to fund alcohol or 
drug treatment, rehabilitation, and prevention and education programs, and 
(2) assessing an additional fine of $100 for DUI offenders and using the 
proceeds to purchase Jaw enforcement equipment. 

Underage Drinking Provisions 

Strict Underaae Drinkini Penalties 

North Dakota's underage drinking penalty provisions substantially 
confonn to Model Road Safe Legislation goals. 

Graduated Licensina 

North Dakota's graduated licensing scheme substantially confonns to 
Model Road Safe Legislation goals. 

Vertical Licensini 

To confonn to Mode] Road Safe Legislation goals, North Dakota should 
adopt the Model vertical licensing provision that requires differentiation 
between driver's licenses of persons under 21 years of age and those 21 
and older. 
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Analysis 

Increased Penalties for Repeat Offenders 

Increased Fines 

North Dakota: 

1st offense: $250 min, - $1,000 max. 
2nd offense (w/in 5 years): $500 min.- $1,000 max. 
3rd offense (w/in 5 years): $1,000 min. - $2,000 max. 

Model Road Safe Leaislation: 

1st offense: $300 min, - $1,000 max. 
2nd offense (w/in S years): $600 min. - $1,000 max, 
3rd or subsequent offense (w/in 5 years): $1,000 min. - $5,000 max. 

Analysis: 

• If third or subsequent offense, and BAC :::= 0, 17 but s 0.199, 
then fines double. 

• If third or subsequent offense, and BAC :::= 0.20 buts 0.249, 
then fines triple. 

• If third or subsequent offense, and BAC ~ 0.25, then fines 
quadruple. 

To confonn to Model Road Safe Legislation goals, minimum fines for first 
and second offenses should be increased to the Model levels of $300 and 
$600, respectively, The minimum fine for third offenses mirrors Model 
goals. The maximum fine for third offenses should be increased to 
$5,000. Maximum fines for first and second offenses mirror Model goals. 

License Suspension 

North Dakota: 

1st offense (w/in 5 years): 91 days 
2nd offense (w/in 5 years): 365 days 
3rd or subsequent offense (w/in 5 years): 2 years 
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Model Road Safe Legislation: 

1st offense; 12 months (reinstatement permitted after 120 days under 
specific 

fee) 
conditions, inc]uding treatment and payment of restoration 

2nd offense (w/in 5 years): 3 years (reinstatement pennitted after 18 
months 

of under specific conditions, including treatment and payment 

restoration fee) 

3rd or subsequent offense (w/in 5 years): 5 years 

Analysjs: 

To conform to Model Road Safe Legislation goals, North Dakota should 
increase the license suspension periods for first, second, and third offenses 
to the Model levels of l year, 3 years, and 5 years, respectively, 

J 
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Yehicle ForfeJture 

North Dakota: 

Pennittcd penalty for repeat offenders. 

Model Road Safe Leiislation: 

Mandatory penalty for violator driving while intoxicated and license 
suspended. 

Analysis: 

North Dakota's vehicle forfeiture provisions substantially conform to 
Model Road Safe Legislation goals, To more fully conform to Model 
goals, howev~r, North ~akota should adopt the Model provision that 
mandates vehicle forfeiture for a DUI offense committed while the 
violator's license was suspended for a prior DUI offense. 
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Jail Time 

North Dakota: 

1st offense: up to 30 days 
2nd offense (w/in 5 years): 
3rd offense (w/in 5 years): 

Model Road Safe Leidslation: 

5 days (permitted penalty) - 30 days max. 
60 days min. - 1 year max. 

1st offense: 10 days min. - 12 months max. (portion may be probated) 
(minimum 24 hours actual 

incarceration) 

2nd offense (w/in 5 years): 90 days min. - 12 months max. (portion shall 
be probated) (minimum 5 days actual 
incarceration) 

3rd or subsequent offense (w/in 5 years): 120 days min. - 12 months max. 
(portion shall be probated) (minimum 30 

days actual incarceration) 

Analysis: 

To conform to Model Road Safe Legislation goals, North Dakota should 
make jail time mandatory for all offenses and should adopt the Model 
minimumjail time periods for first, second and third offenses of 10 days, 
90 days and 120 days, respectively. In addition, North Dakota should 
increase the maximum jail time periods for first and second offenses to the 
Model level of 1 year. Maximum jail time periods for third offenses 
mirror Model goals. 
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,,....--......., Community Service 

Horth Dakma: 

2nd offense (w/in 5 years): 30 days (permitte.d penalty) 

Model Road Safe Le,dslatian: 

1st offense: 40 hours 
2nd offense (w/in 5 years): 30 days 
3rd or subsequent offense (w/in 5 years): 30 days 

Analysis: 

To conform to Mode] Road Safe Legislation goals, North Dakota should 
adopt mandatory community service provisions for first, second and third 
offenses, 
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IIDme Confinement/ ElectronkJ\1onitoring 

North Dakota: 

There are no present home confinement or electronic monitoring 
provisions for DUI offenses. 

Model Road Safe Leiislation: 

Home confinement is a permitted penalty for repeat offenders once the 
minimum period of ac::tual incarceration has been served. Electronic 
monitoring is a permitted condition of probation. 

Analysis: 

To conform to Model Road Safe Legislation goalst North Dakota should 
adopt the Model home conflnemtmt provision that pennits home 
confinement for repeat offenders once the minimum period of actual 
incarceration has been served. North Dakota should also permit electronic 
monitoring as a condition of probation. 

.J 
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BAC Standards 

Q,08BA.C 

North Dakota: 

0.10 BAC for adults 

Model Road Safe Leidslation: 

0.1 0 BAC for adults is appropriate if in accord with existing law 
0,08 BAC for adults only with comprehensive DUI components 

Anal~is: 

Should North Dakota adopt 0.08 BAC for adults, comprehensive DUI 
components must be included. 

Graduated BAC for Repeat Offen<kn 

North Dakota: 

There are no present provisions regarding graduated BAC for repeat 
offenders. 

Model Road Safe Legislation: 

• If one or no prior convictions, then prohibited alcohol concentration is 
commensurate with first offense BAC standard. 

• If two or more prior convictions, then graduated BAC. 

Analysis: 

To conform to Model Road Safe Legislation goa)s, North Dakota should 
adopt the Model graduated BAC provisions for repeat offenders, calling 
for first offense BAC standard for one or no prior convictions, and a 
graduated BAC for offenders with two or more prior -convictions. 
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Zero Tolerance for IVUnors 

North Dakota: 

0.02 BAC for minors 

Model Road Safe Lewislation: 

Zero tolerance for underage drivers. Zero tolerance may allow for a BAC 
of up to 0.02 if the alcohol was lawfuJly obtained and taken in 
therapeutically appropriate amounts. 

Anal)'.aia: 

North Dakota law substantially conforms to Model Road Safe Legislation 
goafo, although zero tolerance for drivers under the legal drinking age may 
be the preferred language, "Zero" tolerance may allow for a BAC of up to 
0.02 if the alcohol was lawfully obtained (e.g. prescription medication) 
and taken in therapeutically appropriate amounts. 
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Ignftfon Interlock 

North Dakota,: 

Pennitted penalty for repeat offenders. 

Model Road Safe Leai:uation: 

!h~ ~1o~el Road Saf~ Legislation calls for mandatory installation of 
1gnihon mter]ock devices for repeat offenders. 

Analysis: 

To ccinfonn to 1\/lodel Road Safe Legislation goals, North Dakota should 
adopt the Model provision, which mandates ignition interlock for second 
and subsequent offenses. 
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Alternative Transportation 

North Dakota: 

There are no present provisions regarding funding of alternative 
transportation programs, 

Model Road Safe Leiislation: 

The Model Road Safe Legislation calls for additional fines to be allocated 
as grants for Safe Ride home programs. For example, the Model endorses 
the issuance of grants by state govemments to counties or municipalities 
or to nonprofit corporations to cover the costs of transporting persons 
suspected of having a prohibited alcohol concentration from any premises 
licensed to sell alcohol beverages to their places of residence. 

Analysis: 

To confonn to Model Road Safe Legislation goals, North Dakota should 
adopt the Model provision, which provides grants to fund the costs of 
transporting persons suspected of having prohibited alcohol concentrations 
from premises licensed to sell alcohol to their homes ("Safe Ride" 
programs). 
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:rnatnwu ServJces 

North Dakota: 

All offenders are required to undergo an addiction evaluation by an 
appropriate licensed addiction treatment program. Repeat offenders may 
further be required to complete alcohol and substance abuse treatment and 
rehabilitation. 

Model Road Safe Leiislation: 

The Model Road Safe Legislation calls for treatment services for all 
offenders and enhanced treatment services for repeat offenders, For 
example, the Model endorses assessments for first-time offenders and 
clinical evaluations for repeat offenders. In addition, the Model endorses 
mandatory DUI Alcohol or Drug Use Risk Reduction Programs and the 
development of individualized driver safety plans for all offenders. 

Analysis: 

North Dakota's treatment provisions substantially confonn t.o Model Road 
Safe Legislation goals. 
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SJulp_o.rUo.r ... T.·argeted Enforcement 

North D&ko.t.a: 

There are no present provisions regarding support for targeted enforcement 
of DUI laws. 

Model Road Safe Le2islation: 

The Model Road Safe Legislation calls for law enforcement support in the 
form of increased funding and training required to uphold new laws and 
policies. For example, the Model endorses distributing the proceeds from 
the sale of forfeited vehicles to fund alcohol or drug treatment, 
rehabilitation, and prevention and education programs, after making the 
necessary expenditures for any costs incurred in the seizure and the costs 
of the court and its officers. In addition, the Model endorses assessing 
additional fines to DUI violators to fund the purchase of law enforcement 
equipment that will assist in the prevention of alcohol related criminal 
violence. 

Analysis: 

To conform to Model Road Safe Legislation goals, North Dakota should 
adopt the Model provisions to support targeted enforcement of DUI laws: 
(1) using the proceeds from sales of forfeited vehicles to fund alcohol or 
drug treatment, rehabilitation, and prevention and education programs, and 
(2) assessing an additional fine of $100 for DUI offenders and using the 
proceeds to purchase law enforcement equipment. 

.. J 
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Underage DrJnkJng Provisions 

Strict Underage Drlnldng Penalties 

North Dakota: 

Current provisions provide for penalties that are specific to offenders 
under the age of 21, including the cancellation of a permit or license when 
the violator committed an alcoho]Mrelated offense while operating a motor 
vehicle. 

Model Road Safe Lejislation: 

The Model Road Safe Legislation cans for strict underage drinking 
penalties. For example, the Model endorses the mandatory revocation of 
the driving privileges of a person under the age of 21 who is convicted of 
driving while he or she has any alcohol in his or her body, unless the 
alcohol in the underage driver's body was lawfully obtained and taken in 
therapeutically appropriate amounts. See zero tolerance definition. 

Analysis: 

North Dakota's underage drinking penalty provisions substantially 
conform to Model Road Safe Legislation goals. 
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Graduated Licensing 

North Dakot.a: 

Cun·ent provisions provide for a graduated licensing scheme for drivers 
under 18 years of age, 

Model Road Safe Leiislation: 

The Model Road Safe Legislation calls for graduated licensing for new 
drivers, The purpose of the graduated licensing program is to develop safe 
and mature driving habits in young, inexperienced drivers and reduce or 
prevent motor vehicle accidents, fatalities, and injuries by: 

(A) providing for an increase in the time of practice period before 
granting pennission to obtain a driver's license; 

(B) strengthening driver licensing and testing standards for persons 
under the age of 21 years; 

(C) 

and 

sanctioning driving privileges of drivers under age 21 who have 
committed serious traffic violations or other specified offenses; 

(D) setting stricter standards to promote the public's 
health and safety. 

Analysis: 

North Dakota's graduated licensing scheme substantially confonns to 
Model Road Safe Legislation goals. 
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Yertlcal LJceusing 

North Dakota: 

There are no present provisions for vertical licensing. 

Model Road Safe Leiis!ation: 

The Model Road Safe Legislation cnHs for a distinct license format for 
underage drivers, For example, the Model endorses a requirement that 
each graduated driver's license and each regular driver's license issued to 
individuals under 21 years of age shall be of a distinct nature from those 
driver's licenses issued to individuals 21 years of age and older. 

Analysis: 

To conform to Model Road Safe Legislation goals, North Dakota should 
adopt the Model vertical licensing provision that requires differentiation 
between driver's licenses of persons under 21 years of age and those 21 
and oJder. 

J 



,,, .... ,_,\, 

l 

License 
North Dakota 
Out-of-State 

NORTH DAKOTA/OUT-OF-STATE 
DRIVER INVOLVEMENT 

All Crashes 
19,613 or 88.7% 
2,508 or 11.3% 

22,121 

Fatal Crashes 
113 or 84.3% 

21 or 15.7% 
134 

Injury Crashes 
4,547 or 86.8% 

693 or 13.2% 
5,240 

2001 Data 

CONTRIBUTING FACrORS IN 2001 FATAL CRASHES* 

Alcohol/Drug/Medication 42 

Speed 

Improper Evasive Action 

Weather 

Falled to Yield 

Drove Left of Center 

Attention Distracted 

Vision Obstructed 

Wrong Way 

Improper Overtaking 

lmpmper Backing/Turning 

Defective Equipment 

Following Too Close 

0 5 10 15 20 25 30 35 40 45 

• There were 96 fatal crashes Jn 2001. MulUple contlibutlng factors may be associated with one fetal crash and are basad on 
the officer's preliminary Investigation. 
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2001 Data 

AVERAGE ECONOMIC COSTS OF 
NORTH DAKOTA TRAFFIC CRASHES 

Fata If tie• lnlurfH 
Property Damage 

Crashes Total 
Year Number Est. LOH Number e,t. Lo11 Number Est, Loss Est, Loss 

1992 88 $ 77,440,000 5,122 $151,099,000 8,196 $53,274,000 $281,813,000 

1993 89 80,100,000 5,507 180,629,600 9,176 53,220,800 313,950,400 

1994 88 80,960,000 5,659 193,637,800 10,189 67,247,400 341,745,200 

1996 74 68,080,000 5,743 196,410,600 10,303 67,999,800 332,490,400 

1996 85 68,850,000 6,015 205,713,000 11,762 71,748,200 346,311,200 

1997 105 82,950,000 5,900 189,980,000 12,589 75,534,000 348,464,000 

1998 92 90,160,000 4,917 167,669,700 10,950 70,080,000 327,909,700 

1999 119 118,620,000 4,96:l 176,647,200 11,027 70,672,800 363,840,000 

2000 86 86,000,000 4,619 163,050,700 11,294 73,411,000 322,461,700 

2001 105 105,000,000 4,608 162,662,400 11,534 74,971,000 342,633,400 

Per Property 
Year Per Fatallty Per Injury OamRge 

19921 $ 880,000 $29,500 $6,500 

19931 900,000 32,800 5,800 

19941 920,000 34,200 6,600 

19951 920,000 34,200 6,600 

19961 810,000 34,200 6,100 

19971 790,000 32,200 6,000 

19981 980,000 34,100 6,400 

19991 980,000 35,600 6,400 

20001 1,000,000 35,300 6,500 

2001 2 1,000,000 .35,300 ~.'500 

1Estlmaled figures published by National Saf, Council, 
22001 estimated figures not available at Ume pubUcatloo 

Economic costs estimate the economic Impact of motor vehlclo crashes based on five cost components: (a) wage and pro­
ductivity losses. which Include wages, fringe benefits, household production, and travel delay; (b) medical expenses Includ­
ing emergency service costs; (o) administrative expenses, which Include the admlnlstratlve cost of private and public Insur­
ance plus pollce and legal costs: (d) motor vehicle damage, Including the value of damage to property; and (e) employer 
costs for Injuries to workers, 
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Proposed Rules 

This section of the FEDERAL REGISTER 
contains notices to the publlo of the proposed 
lasuance of rules and regulatlon&, The 
purpose of these nottces Is to ulve Interested 
perwns an opportunity to particlpale In the 
rule making prior to tha adoption of the final 
rules, 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

Federal Highway Administration 

23 CFR Part 1225 
[Docket No. NHTSA-2002-13680} 

RIN 2127-Al44 

Operation of Motor Vehlctea by 
lr1toxloated Pereona 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA) and 
Federul Highway Administration 
(FHW A), Department of Transportation 
.. '1T), 

_ ION: Notlce of proposed rulemakfog 
ll'IIPRM); r1:;quest for comments, 

SUMMA.RV: This document proposes to 
implement a new program enacted by 
the Department of Transportation and 
Related Agench.is Appropriations Act, 
2001 (DOT Appropriations Act of FY 
2001), which requiras the withholding 
of Federal-aid highway funds, beginning 
In flscfll year (FY} :t'004, from any State 
that has not enacted and is not enforcing 
a law that provldas that any person with 
a blood alcohol cm)ctmtratlon (BAG) of 
0,08 percent or g1'9ater while oporattng 
a motor vehicle in the (~tate shall bo 
deemed to have committed a per se 
offense of driving while .Intoxicated or 
an equivalent per se offense, This 
document solicits comments on a 
proposed regulation to clal'lfy what 
States must do to avoid the withholding 
of funds. 
DATES: Comments muoi ue racefved on 
or before April 7, 2003, 
ADDRESSES: Submit wrltten comments 
to tho Docket Management Facility, 
DOT, 400 Seventh Street, SW., Room 
PL-401, Washington, DC 20590, 

Alternatively, you may submit y1,ur 
comments electronically by logging onto 

'1ocket Management System (DMS) 
. site at http://dms,dot.sovh;ubml1', 

t.nck on "Help & Information" or 
11Help/lnfo" to view Instructions for 

filing your comments electronically. 
Regardless of how you submit your 
comments, you should mention the 
docket number of this proposed rule. 
FOR FURTifER INFORMATION CONTACT: In 
NHTSA: Ms. Marlene Markison, Office 
of Injury Control Opllrations & 
Resources, NTJ-200, telephone (202) 
366-2121, fax (202) 366-7394: Ms, 
Heidi Coleman, Off1ca of Chief Counsel, 
NCC-113, telephone (202) 366-1834, 
fax (202) 366-3820; or Ms. Tylor 
Bolden, Office of Chief Counsel. NCC-
113, telephone (202) 366-1834, fax (202) 
366-3820, 

In FHWA: Mr, Randy Umbs, Office of 
Safety, HSA-1, telophona (202) 366-
2177, fax (202) 36&,.32:l2; or Mr. 
Raymond W. Cuprlll, Office of Chief 
Counsel. HCC-30, telephone (202} 366-
0791, fax (202) 366--7499, 
SUPPLEMENTARY INFORMATION: The DOT 
Appropriations Act of FY 2001 was 
signed into law on October 23, 2000. 
See Public Law 106-346-Appendlx, 
sec. 351, 114 SM, 1356A-34, 35. 
Section 351 of Public Law 106-346-
AppJndlx (Section 351) provides that, 
beginning In FY 2004, the Secretary of 
Transportation shalt withhold certain 
Federal-aid highway funds from any 
Stale that has not enacted end is not 
enforcing a 0,08 BAC law as described 
ln 23 U.S,C. 163(a) (Sor.lion 163). 
Section 163 provides that 0108 BAC 
laws must specify that any person with 
a BAG of 0.08 percent or greater while 
operating a motor vehicle in the State 
shall be deemed to have committed a 
per se offense of driving while 
intoxicated or an equivalent per se 
offense. 
Background 
The Problem of Impaired Driving 

1n the year 2000, tho number of 
people who wm-e kUled ln motor vehicle 
crashes reached 41,821, Alcohol uae 
was linked to 16,653 of these crashes, an 
liV0rage ,,f 1 alcohol-related fatality 
every 32 minutes. Although only about 
8 percent of all motor vehicle crashes 
Involve the 1i_se of alcohol. 40 percent of 
fatal crashes involve alcohol use, 

Inlurles caused by motor vehicle 
crashe,i are the leading cause of death 
for people aged 4 to 33, Each year, these 
Injuries cost Americans an estimated 
$150 bllllon, including $19 billion in 
medical and emergency expenses, $42 
bllllon In lost productivity, $52 billion 
ln property damage, and $37 bllllon In 

Federal Register 

Vol. 66, No. 25 

Thursday, Febn1sry 6, 2003 

0091 

other crash rotated costs, Alcohol• 
related crashes account for roughly 30 
percent of those costs-more than $16 
blllion each year. 

While elcohol-related fatalities have 
dropped slgniflr.antly, from 22,084 In 
1990 to 16,653 ln 2000, a 25 rorcent 
decrease tn ten years, alcoho 
involvement ls sill! the single greatest 
factor In motor vehicle deaths and 
injuries. The 25 percent decrease In 
alcohol-related fatalities can be 
attributed to more etfect!ve laws, strong 
enforcement and highly visible public 
Information and education. Four laws 
that have been provon offe;::tlve In the 
fight against Impaired driving are: 
illegal per se lows: admlnlslratlve 
lfcenso revocation (ALR) laws: "zero 
tolerance" laws and 0,08 BAC laws. 
Both lndlvldually and collectively, 
these laws have played a crucla.l role in 
reducing the numbor of alcohol-related 
fatalities ln U1ls country. Indeed, it has 
been estimated that, if every State 
11doptod a 0,08 BAC law, approximately 
690 lives could be saved each year . 

Support for o.OB BAG Laws 
As we stated in the final rule for the 

Section 163 Incentive Grant program (64 
FR 36568, July 1, 1999), a number of 
~tudies sponsored by NHTSA support a 
legal limit of 0,08 BAG, copies of which 
have been placed In the docket. For 
example, the effect of California's 0.08 
law was analyzed in a 1991 NHTSA 
study entitled "The Effects Following 
the Implementation of an 0,08 BAC 
Limit and an Administrative Per Se law 
In Ct1Ufornia," The study found that 81 
percent of the driving population knew 
that the BAC limit had become stricter 
(as the result of a successful public 
education effort), The State experienced 
a 12 pert~ent reduction In ulcohol­
related fatalities, although some of the 
reduction may have resulted ftom a new 
ALR law that was enacted during the 
same year that the BAC standard was 
lowered, 'rho State also exparlenced an 
Increase In the number of impaired 
driving arrests, 

Another study, "Lowering State Legal 
Blood Alcohol Limits to 0,08%: The 
Effect on Fatal Motor Vehicle Crashes," 
reported in the Septernber 1996 issue of 
the "American Journal of Public 
Health,'' analyzed the effect of lowering 
BAC levels to 0,08 In multiple states, 
The study, conducted by Boston 
University's School of Public Health, 
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-=i(Jlpared the first five States to lower 
'r BAC limit to 0,08 (California, 

proportion of offondors In tho 0.1 0 to 

.me, Oregon, Utah and Vermont) wHh 
five nearby States that retained the 0,10 
BAC limit. The results of this study 
suggested that 0,08 BAC laws, 
particularly ln combination with ALR 
laws, reduced the proportion of fatal 
crashes tnvolvlng drivers and fatally 
Injured drivers at blood alcohol levels of 
0,08 percent and higher by 16 percent 
and those at a BAC of 0, 15 percent and 
greater by 18 percent, 

The lmmedlate significance of these 
findings ls that, the 0,08 BAG lows, 
particularly !n combination with ALR 
laws, not only reduced tho overall 
Incidence of alcohol fatalities, but they 
also reduced fatalities at the higher BAC 
levels. The effect on the number of 
extremely Impaired drivers was even 
greater than the ovEJrall effect. The study 
concluded that If &'.l States lowered 
their BAG limits to 0,08, alcohol-related 
fatalities would decrease nationwide by 
50D-600 per year, which would result ln 
an economf c cost savings of 
approximately $1,5 billion, 

0, 14 range lncroasod slightly, Moroover, 
the State exporlenccd an overall 
reduction of 13,7 percent In the 
proportion of alcohol-related fatalities, 
whereas surrounding States without a 
0.08 BAG law showed no similar 
decline, Illinois also experienced an 
increase, by almost 11 percent, In the 
number of total Impaired driving arrests, 
and It was fJstlmatod that tho 0,08 law 
may hove saved 47 lives In 1998 alone, 
However, only 18 months of data were 
available for tho report, so tho above­
mentlonod reductions ara limited 
somewhat by the relatively short period 
of post-0,08 law data available and the 
possible effects of other legislation 
Implemented at the same time as the 
0,08 law, 

More recently, additional studies have 
been conducted to determine the 
effectiveness of 0,08 BAC laws, For 
example, In August 1999, NHTSA 
9ncmsored a study conducted by the 

fie InstltutEI for Research a.nd 
rnation, entitled "The Relationship 

of Alcohol Safety Laws to Drinking 
Drivers in Fatal Crashes," which 
llllalyzed tho relatlonshlps botwoen the 
pass ago of k0y alcohol safety laws and 
the number of drinking drivers in fatal 
crashes. Specifically, the study 
evaluated tho extent to which the 
reduction in alcohol-related fatalities 
could be attributed to ALR laws, o. 10 
BAC laws and/or 0,08 BAC laws. Study 
results indicated that all three laws were 
associated with significant reductl<Jns in 
fatal crashes Involving drinking drivers, 
In particular, o.oa BAC laws were 
associated with B percent reduetions in 
the involvement of both high BAC and 
lower BAC drivers In fatal crashes, The 
study concluded that if all 50 States had 
0,08 BAC laws in 1997, 590 lives could 
have been saved, 

Also, Ullnols' 0,08 DAC law, which 
was enacted in July 1997, was analyzed 
In a NHTSA•sponsored 6ludy conducted 
by the Pacific lnstltute for Research and 
Evaluation In December 2000, This 
study, entitled "The Effectiveness of the 
Illinois ,08 Law," found that after 
enactment of the 0,08 BAC law, the 
number of DUI arrests of offenders In 
tho now 0,08 to 0,09 range Increased 

wide, while the average DAC of 
&ted drivers decJlned, In addition, 

the proportion of offenders wtlh BACs 
hlghar than 0, 15 decreased, and the 

An update to the Illinois study was 
published In December 200'-, The 
update, entitled "Evaluatlan of the 
Illinois ,08 Law: An Update with the 
1999 FARS Dato," concluded that 
Illlnols' 0,08 law reduced the percentage 
of drinking drivers involved in fatal 
crashes by 13,65%, In addition, it was 
estimated that during a two-year period 
(1998 and 1090), the 0.08 law had saved 
approximately 105 lives, 

Another recent study sponsored by 
NHTSA, entitled "Relative Risk of Fatal 
Crash Involvement by BAC, Ago, and 
Gender," provides further support for 11 
0,08 BAC limit, Tho study reported that 
the relative risk of Involvement in a fatal 
passenger vehicle crash increased with 
higher driver BAC levels In every age 
and sex group, among both fatally 
Injured and surviving drivers, Even a 
BAC increase of 0,02/ercentage points 
among 16-20 year ol male drlvers was 
estimated to more than double the 
relative risk of a fatal slngle-vohlcle 
crash lnJury. In addition, at'the 
midpoint of the 0,08 to 0, 1 O BAC range, 
the relative risk of a fatal-single vehicle 
crash injury varied between 11,4 
percent for drivers 35 and older to 51,9 
percent for male drivers aged 16-20, 
The study concluded that drivers at 
non-zero BACs somewhat lower than 
0,10 percent pose substantially elevated 
rioks to themselves and to other road 
users, 

1n addition, thi, results of a study, 
entitled ''A Review of the Literature on 
the Effects of Low Doses of Alcohol on 
Driving-Related Skills." wore published 
by NHTSA In 2000, The study lndlca.ted 
that alcohol impairs some drMng skills, 
beginning with any significant 
departure from zero BAC. Moreover, 
significant Impairment was reported at 
0,05 BAC, 11nd by 0,08 BAC, more than 
94 percent of the reviewed studies 
showed Impairment 1n measurable 
skills, The study concluded that all 

drivers can he expected to experience 
Impairment ln some drlvlng-relatod 
skills by 0,08 DAC or less, 

Also In 2000, NHTSA publ!shed a 
study conducted by tho Southern 
California Research Institute, entitled 
"Driver Churacterlstlcs and lrnpalrmant 
at Various BA Cs," The study reported 
that thore ls evidence of slgnlflcant 
alcohol-related Impairment throughout 
the range from 0,02 to 0, 10 BAC, In 
nddltlon, the study found that tho 
percentage of people exhibiting 
Impairment and the magnitude of that. 
Impairment grows as BAC levels 
Increase, The study concluded that a 
majority of the driving population Is 
Impaired In some Important measures at 
BACs as low as 0,02 BAC, 

TEA-21, Section 163 Incentive Grant 
Program 

On June 9, 1998, the Transportation 
Equity Act for the 21st Century (TEA-
21) was signed into law. Section 1404 of 
the Act established a $500 million 
Incentive grant program under 23 U.S,C, 
163 to encourage States to adopt tough 
0,08 BAC laws, Section 163 provides 
that the Secretary of TransportaUon 
shall make a grant to any State that has 
enacted and is enforcing a law that 
provides that any person with a BAC of 
0.08 percent or greater while operating 
a motor vehicle In the State shall be 
deemed to have committed a per se 
offense of driving while Intoxicated or 
an equivalent per se offense, 

On Septeml:ier 3, 1998, NHTSA and 
the FHW A (tho agencies) published a 
joint interim rulo, establishing the 
criteria that Stutes must meet and the 
procedures they must follow to qu11Ufy 
tor an incentive grant. See 63 FR 46881, 
On July 1, 1999, the agencies published 
a final rule, implementing the Section 
163 incentive grant program, See 64 FR 
35568, . 

Effects of Section 163 Incentive Grant 
Program 

Before the Section 163 program was 
Implemented, only 16 States had 
enacted laws that established 0,08 BAC 
as their legal per se limit. Fifteen of 
these States had laws already in effect, 
so they were eligible to receive Section 
163 incentive grant funds in FY 1998, 
One State, Washington, enacted a 0,08 
BAG law on March 30, 1998, but the law 
did not become effect! ve until January 1, 
Hl99, Thus, Washington was not ollglble 
to rocelve Section 163 lncentlvo grant 
funds until FY 1999, Between June 1996 
and October 2000, only two additional 
States (Washington and Texas) and the 
District of Columbia enacted and bagon 
enforcing 0,08 BAC laws that mot all of 
the Section 163 criteria Although both 
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v11ntucky and the Commonwealth of 
n1o Rico enacted 0.08 BAC laws In 

,JO, these laws did not become 
effective until October 1, 2000 and 
January 10, 2001 rnspectlvely. Thus, 
Kentucky and Puerto Rico were not 
eligible for Section 163 Incentive grant 
funds until FY 2001, Rhode Jsland also 
adopted a 0,08 BAC law In 2000, but Its 
0,08 BAC law does not conform to all 
of the requirements of Section 163 and 
Rhode Island ts not eligible to receive an 
incentl ve grant, See Table 1, 

DOT Appropriations Act for FY 2001-
Sanctlon Program 

In an effort to further roduce dnmk 
driving Injuries and fatalltf es, Corigross 
created a new 0,08 BAC program In the 
DOT Appropriations Act of FY 2001, 
See Public Law 106-346-ApJl.;•tdix, 
sec, 351, 114 Stat. 1356A-34, 3fi. 
Section 351 of Public Law 106--346-
Appendlx (Section 3h1) provides for the 
withholding of Federal-aid highway 
fi.md11 from any State that bas not 
enacted and Is not enforcing a 0,08 BAC 
law by the beginning of FY 2004. This 
leglslatlon did not alter the incentive 
grant program, which was eatabllshed ln 
:raA-21 and will continue through FY 

'3, 
,·he DOT Appropriations Act of FY 

2001 was signed Into lew on October 23, 
2000, Since that date, flftoen addltlonal 
Slates (Alaska, Arizona, Arkansas, 
Connecticut, Georgia, Indiana, 
Louisiana, Maryland, Mississippi, 
Missouri, Nebraska, Oklahoma, South 
Dakota, Tennessee and Wyoming) have 
enacted conforming 0.08 BAC laws, By 
October 2002, thirty-three States, the 
District of Columbia tmd the 
Commonwealth of Puerto Rico had 
established 0,08 BAC laws that met all 
of the requirements of Section 163. See 
Table 1, 

Although, Louisiana enacted a 0,08 
BAC law In June 2001, this 0.08 BAC 
law wJll not become effor:tlve until 
September 30, 2003. Thus, Louisiana 
will not be eligible to receive an 
Incentive grant under tho Section 163 
program until FY 2003, but lt will avoid 
the withholding of funds in FY 2004. 
Similarly, Tennessee enacted a 0.08 
BAC law In Juno 2002, however, this 
law will not become effective until July 
1, 2003, Thus, Tennessee will not be 
olJglblfl to receive an Incentive grant 
11,,cler the Section 163 program unUI FY 

3, but H will avoid the withholding 
.unda in FY 2004, 

TABLE 1.-STATES WITH 0,08 SAC 
LAWS THAT MEET SECTION 163 
CRITERIA (AS OF OCTOBER 2002) 

State 

Alabama .................... 
Afaaka ..... ,.t.,,, .... , .••••. 
Arizona .,.,i,,.,.,, ••••••.•.. 
Ar1(ansaa ................... 
Caflfomla .................. , 
Connecticut ............... 
District of Columbia .. 
Florida ............. , ......... 
Georgia ..................... 
Hawaii ....................... 
Idaho ........ , ................ 
llllnola ........................ 
lnd/ana ...................... 
Kansau ...................... 

entu,::ky ................... 
ulslana 1t111uu••••••••• 

K 
Lo 
~ :Aalne ,. 11, ............... ., •• 

ryland ................... Ma 
M lsslssfpl ................ 
M 16SOU ""'""""""" 
N ebraaka .................. 
N ew Hampshire ........ 
N ew Mexlco ............. , 

orth Cnrollna .......... N 
Okla 
0 

tloma 11111u,1••······ 
regc,n .. ,., .. , ........... , .. 

p uerto Rico ............... 
Dakota ............ South 

T enneasee ................ 
T exas lllflllltfllllllUIIIIII 

u tah .......... , .. , .... , ....... 
V lrnlOf'lt • .,, Hllflt1•11••·--

VI rglnla ...................... 
w ashlngton ............... 

ml .,,.,,. .. , ... ,., ... 

Enaot• Effoetive ment 
Date Date 

07/31/95 10/01/95 
07/03/01 09/01/01 
04/11/01 08/31/01 
03/08/01 08/13/01 

1989 01/01/90 
07/01/02 07/01/1)2 
12/01/98 04/13199 
04127/93 01/01/94 
04116/01 07/01/01 
06130/95 06130/95 
03/17/97 07/01/97 
07/02/97 07/02197 
05/09/01 07/01/01 
04/22/93 07/01/93 
04/21/00 10/01/00 
06126101 09/30/03 
0412&188 08/04/88 
04/10/01 09130/01 
03/11/02 07/01}02 
08112/01 09/29/01 
03/01/01 09/01/01 
04/15/93 01/01/94 
03/19/93 01/01/94 
07/05/93 10/01/93 
06/08101 07/01/01 
08104/83 10/15/83 
01/10/00 01/10/01 
02/27/02 07/01/02 
08/'J.7/02 07/01/03 
05128199 09101/99 
03/19/83 08/01/83 
06/0&'91 07/01/91 
04/08/94 07/01,'q4 
03/30/98 01/01/99 
03/11/02 07/01/02 Wyo ng 

Total: 33 States, plus the District of Columbla 
and Puerto Rico 

Adoption of 0.08 BAG Law 
Section 151 provides that the 

Secretary must withhold from 
apportionment a portion of Federal-aid 
highway funds from any State that does 
not meet the Section 163 requirements. 
To avoid such withholding, a State must 
enact and enforco a law that provides 
lhnt any person wttl1 a BAC of 0.08 
percent or greatar while operating a 
motor vehicle In the State shall be 
deemed to have committed a per so 
offense of drMng while Intoxicated or 
an equivalent per se offense, 

Any State tliat does not enact and 
enforce a conforming o.oe BAC lew wm 
be subject to the withholding of a 
portion of ltr Federal-aid hlghw,-~y 
funds, In accordance with the statute, if 
any State has not enacted and Is not 
enforcing a conforming 0.08 BAC law by 
October 1, 2003, two percent of Its FY 
2004 Federal-aid hlgnway 
apportionment under 23 U.S.C, 
104(b)(1), 104(b){3) and 104(b)(4) shall 
be withheld on that dal\!I, These sections 

relate to the Rpportlonments for the 
National Highway System, the Surface 
Transportation Prog1·am and the 
Interstate System (including resurfacing, 
restoring, rohabllltatlng and 
reconstructing the Interstate system), 
The amount withheld would Increase by 
two percent each year, until It reaches 
olght percent In FY 2007 and thorei.fter. 

Compliance Criteria 
To ovoid the withholding from 

apportionment of Federal-aid highway 
funds, n State must anact and enforce a 
0.08 BAC law that meets the criteria 
deflned Jn tho Implementing rogulatlons 
for the Section 163 Incentive grant 
program, See 64 FR 3556-8, To conform 
to the requirements of Section 163, a 
law must contain the following 
elements: 
1. Any Person 

A State must enact and enforce a law 
that establishes a BAC limit of 0.08 or 
greater that applies to all persons. The 
law can provide for no exceptions, 

2. Blood Alcohol Concentration (BAG) of 
0.08 Percent 

A State must set a level of no more 
than 0.08 percent as the legal limit for 
blood alcohol conr::entratlon, thereby 
making lt an offense for any person to 
have o BAC of 0,08 or greater while 
operatlng a motor vehicle. 

3. Per Se Law 
A State must consider persons who 

have a BAC of 0,08 percent or greater 
while operating a motor vehicle in the 
State to have committed a per se offense 
of drMng while intoxicated. In other 
words, States must estf1bllsh a 0,08 ''per 
se" Jaw, that makes orerath1g a motor 
vehicle with a BAC o 0.08 percent or 
above, In and of Itself, an offense. 

4, Primary Enforcement 
A State must enact and enforce a 0.08 

BAC low the.I provides for primary 
tuforcemen't. Under a primary 
enforcament law, law enforcement 
officials have the authority to enforce 
the law wllhout, for example, the need 
to show that they had probable cau11e or 
had cited the offender for a violation of 
another offense. Any State with a law 
U,et provides for secondary enforcement 
of Its o.oa BAC provision will not 
qualify for funds under this program. 

5, Both Criminal and ALR Laws 
A St1jte must establish a 0,08 BAC peJ' 

se leve,l under Its criminal code. 1n 
addition, if the State has an 
administrative Hcena£1 revocation or 
suspunalon (ALR) law, the State must 

.. .. . f tlon systems for mfcroHlmlng end 
e roductf one of records cleltvered to Modern In ormalcon National St1.1ndards Institute 

The mlcrographlo fmages on this fllmfa~ef~~~;~teTh/photogrsphlc procen 111eets lsbt~nd:~ds f~f!h:o~; it Is due to the qua\ltY of the 
were filmed In the regular course ~1cn• 1f the filmed fmage a~ve fa le&8 leg io an , 
(ANSI) for archival mlorolllm, NO ~ Ct ¥ J / /l /6 ~ doc"""'' belno !llmod, l, a,R, i:z:i '1 C ne_ 0 0 Date 

ooe~ator "'s onature 

f 
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.-~tabllsh an fllegal 0,08 BAC per se levol 
1er fts ALR Jaw, as well, 

and (3) 0, 15 and above. Under the new 
law, a person convicted of driving whlle 
intoxicated with a BAC of 0.08 or 0,09 
may receive the following sanctions: a 
flne of $100-S250: 1(}-60 hours of 
public community restitution: a special 
driving course: and suspension of their 
driver's llcens!l up to 45 days. Moreover, 
the new law treats a first ttme violation 
to the 0.08 offense only as a clvll 
violation, 

u, Standard Driving While Intoxicated 
Offense 

The State's 0,08 BAC per se law must 
be deemed to be or be equivalent to the 
State's standard driving whiJo 
intoxicated offense. That is the Stato'11 
non-BAG per se driving while 
intoxicated offense f n the State, 

ln States with multiple drinking and 
drlvlna provisions, the final rule for the 
Section 163 Incentive grant program 
stated that the agencies wIII consider a 
number of factors to cletormln,. whether 
the State's 0,08 BAG per se law has been 
deemed to be or is equivalent to the 
standard drJving while Intoxicated 
offense in the State, These factors 
include the treatment of these offenses, 
their relation to other offenses in the 
State and the sanctions and other 
consequences that result when persons 
violate these offenses. See 64 FR 35568, 

A more detailed discussion of the six 
elements described above is contained 
ln the interim final rule esteblf shl ng the 
criteria for the Section 163 Incentive 
grant prog,:am, See 63 FR at 46883-84, 

Durlng the agency's administration of 
the Sectiou 163 incenUve grant program, 
w~ have collslderad a number of 

Josed laws to determine whether a 
,e's proposed 0,08 BAC offense was 

equivalent to the State's standard 
driving while intoxicated offense, In 
some reviews, these proposed laws were 
detonnlnod to be equivalent and in 
others they were dotennined not to be 
equivalent. Two examples arc described 
below. 
A. Rhode Island 

Following our review of Rhode 
Island's new 0.08 BAC law (enacted in 
2000), we concluded that the law d(d 
not make driving while intoxicated with 
a BAC of 0,08 the standard driving 
whHe Intoxicated offense or equivalent 
to that offense in the State. Moreover, 
we determined that the Rhode tsland 
law did not apply the 0,08 l>AC legal 
limit lo the State's criminal code. 

Previously, Rhode Island's law 
provided that a person convicted of 
clrlving whflo h"toxicated (with a BAC 
of 0.10 or more) had committed a 
misdemeanor and was subject to a fine 
of $100-$300, 10 to 60 hours of public 
community restitution and/or 
Imprisonment for up to one year. Such 
person was subject also to a driver's 
llcense suspension of three to six 
,,,.,nths. 

,ode Island's new law creates a 
_, ,e•tlered penalty scheme that 

distinguishes hetween offonders wlt.h 
BACs of: (1) 0,08-0,09: (2) 0,1o--0,14 

However, under Rhode Island's new 
law, a person convicted of driving while 
Intoxicated with a BAC of 0,10-0,14 Is 
subject to a flnEJ of $100-$300, 10 to 60 
hours of public community restitution 
and/or Imprisonment for up to one year, 
and suspensf on of their driver's license 
for 3 to 6 month£:, Likewise, persons 
convicted of driving while intoxicnted 
with a BAC level of 0, 15 or more, would 
receive increased penalties of a fine of 
$500, 21.Hl0 hours of public community 
restitution, imprisonment up to one 
year, and suspens Ion of their driver's 
Ucense for 3-6 months. Thus, the 
agency concluded that Rhode Island's 
new law subjected 0,08 offenders to less 
severe sanctions than those imposed on 
0.10 offenders; and contafned sanctions 
that were permissive, and not 
mandatory, as required by Section 163 
and the agency's Implementing 
regulations, In addition, violations to 
the 0,08 offense were only civil offenses 
and violations to the 0.10 offense were 
criminal. Accordingly, the agency 
determined that Rhode Island's law did 
not make drtvlng while Intoxicated with 
a BAG of 0.08 the standard driving 
while intoxlr.atod offunse or an 
equivalent offense, 
B. Alaska 

Following our review of Alaska's new 
law (enactea In 2001), the agency 
concluded that the U.08 law was 
equivalent to the standard driving while 
intoxicated offense in the State. 

Previously, Alaska's law provided 
that a person committed the crime of 
drl vlng while intoxicated If the person 
operated or drove a motm vehicle while 
ttiey were under the Influence of 
Intoxicating liquor or if a chemical test 
revealed e BAG of 0, 10 01 more (within 
four hours after the alleged offense), 
This offense was a Class A misdemeanor 
and was subject to at least 72 hours of 
imprisonment and a fine of not less than 
$250, 

Under Alaska's new law, people 
commit the crime of driving while 
Intoxicated if lhey operatu or drive a 
motor vehicle while they are under the 
Influence of Intoxicating liquor or lfa 
chemical test reveals a BAC of 0,08 or 
more (within four hou:rs af\er the allegod 
offense), This off'anso Is e Cloi;s A 

misdemeanor and is subject to not less 
than 72 hours of Imprisonment end e 
fine of not less than $250, 

ln summary, Alaska's now 0.08 law 
retained the same penalties as those 
previously Imposed on the State's 0,10 
law, Indeed, tho new law merely 
chanaed the State's legal limit from 0.10 
to 0,08 BAG, Accordingly, the agency 
concluded that Alaska's now 0.08 BAC 
offense was equh•alent to the standard 
driving while intoxicated offense In the 
State, 

Demonstrating Compliance 
A. Sanction Program 

Section 351 provides that funds will 
be withheld from apportionment from 
noncomplying States beginning in FY 
2004, To avoid the withholding, each 
State would be required by this 
proposed regulation to submit a 
certification. Under the agencies' 
proposal. States would be required to 
submit their certlfkatlons on or before 
September 30, 2003, to avoid the 
withholding from apportionment of FY 
2004 funds on October 1, 2003, The 
agencies propose to permit (Clild strongly 
encourage) States to submit 
certiflcations ln advance. 

States that are found fn 
noncompliance with these requirements 
in any fiscal year would be required to 
submit a certification to avoid the 
withholding of funds from 
apportionment in the following fiscal 
year, To avoid the withholding in that 
fiscal year, these States would be 
required to submit a certification 
demonstrating complionce before the 
last day (September 30) of the previous 
fiscal year. 

Certlficatlons submitted under this 
part would provide agencies with the 
basis for finillng States ln complia.nc~ 
wlth the Section 351 requirements. The 
agencies are proposing that tho 
cortificntion must consist of: (1) A 
statement from a.n appr'lpriate State 
official that the State has enacted and is 
enforcing a 0,08 BAC per se law that 
conforms to 23 U,S,C. § 163 and 23 CFR 
Part 1225; and (2) citations to the State's 
conforming 0,08 BAC per se law, 
Including all applicable definitions 11.nd 
provisions of the State's criminal code 
and, if the State has an ALR law, all 
applicable prov1sloni, of that law, as 
well, 

Once a Stato is determined by the 
agencies to be in compliance with the 
requirements of Section 163, the 
agoncleli propose that the State would 
not bo required to submit cortlflcatlons 
In subsequent fiscal years, unless the 
State's low had chongod, This proposal 
specifies that It woula be the 

,t:,I 
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~..tttsponslblllty of the Stales to Inform the 
1ncios of any such change in a 
Jsequent flscnl year, by submitting an 

amendment or supplement to Its 
certification, 
B. Incentive Grant Program 

1n this notice, the agencies propose to 
simplify the certlflcatlon process for the 
incentive grant program, States that are 
receiving their first grant under the 
incentive grant program, must submit a 
certification consisting of: (1) A 
statement from an appropriate Stale 
official that the State har, enacted and Is 
enforcing a 0.08 BAC per se law that 
conforms to 23 U.S.C. 163 and 23 CFR 
Part 1225; (2) a statement that the funds 
received by the State under this program 
will be used for projects eligible for 
assistance under tlUe 23 of the United 
States Code, which include highway 
construction as well as highway safety 
pro}ects and programs; and (3) citations 
to the State's confonnlng o.oa BAC per 
se law, including all appllcable 
deflnlU ons and provlsJons of the State's 
criminal code and, If the State has an 
ALR law, all apf.llcable provisions of 
that law, as wel , 

To receive subsequent-year grants 
under this program, a State must submit 
a certlflcatlon consisting of: (1) A 

·ement from an appropriate State 
clal, stating either that the State 

either has amended or has not changed 
its 0,08 BAC per se law: (2) a statement 
that the State is enforcing the law: and 
(3) a statement that the funds received 
by the State under this program wlll be 
t111od for projects eligible for assistance 
under title 23 of the United States Code, 
which Include highway construction as 
well as highway safety projects and 
programs, Citations to the States' laws 
wUI not be required for subsequent-year 
certificaUons. 

For all States In compliance with the 
requirements of Section 163 ln FY 2003, 
certificaUons submitted for the 
incentive grant program wHI apply 
toward avoiding the withholding of 
apportionment funds ln FY 2004, No 
further certlflcatlon is necessary from 
these States. To qualify for an incentive 
grant In 1my flscal year, the regulations 
would continue to provide that the 
certifications must be received by July 
15, 

Cert16caUon Requirements 
As stated previously, under the 

agencies' proposal, States would be 
required to submit a conforming 
certtflcatlon on or before July 15, to 

Ive an incentive grant f n a fl seal 
,: and on or before September 30, to 

avold tho withholding of funds In a 
fiscal year. 

Advance Notice of Apportionments 
Under the Sanction Program 

To avoid a sanction beginning In FY 
2004, the agencies propose that States 
would be required to enact and make 
effective o conforming 0,08 BAC law 
and submit a confonning cortlfication 
on or before the last day (September 30) 
of the previous fiscal year. 

However, NHTSA and the FHWA 
exprct that States wHl want to know 
well In advance of tho September 30 
deadline whether their laws meet the 
requirements of Section 163 and its 
implementing regulations. Accordingly, 
the agencies encourage States to submit 
their laws for review as quickly as they 
can. More importantly, the agencies 
encourage States that are considering 
proposed 0,08 BAC legislation to 
request reviews from the agencies while 
the legislation is stlll pending. The 
agencies will review the legislation and 
determine whether 1t would confonn to 
the Federal requirements If enacted 
without change, thus avoiding a 
situation whereby a State . 
unintentionally enacts a non• 
conforming 0.08 DAC law and then ls 
um1ble to moot the Section 163 
requirements, Requests should be 
submitted through NHTSA 's Regional 
Administrators, who wlll refer the 
requests to appropriate NHTSA and 
FHWA offices for review. 

To ensure that the States are advl sed 
of their status under the Section 163 
program well In advance of any 
withholding, tho agencies propose to 
notify States of their compliance or non• 
compliance with the requirements of 
Section 163 through FHWA's normal 
certJfication of apportionments process. 
Under this process, States are advised In 
advance of the amount of funds 
expected to be wlthhald from their 
apportionments in the upcoming fiscal 
year. The advance notice nonnally is 
Issued not later than ninety days prior 
to the date on which the funds are to be 
apportioned. (Slnca funds normally are 
apportioned on October 1 of each year, 
the advance notlcl', ordinarily is issued 
on or about July 1 of each year,) 

Under the agencies' proposal. if the 
agencies have not received a law and 
certification from n State and 
determined that they conform with the 
requirements of Section 163 and Its 
implementing regulations before June 
15, the agencies would make an Initial 
detormlnatlon that the State ls in non• 
compliance with Section 163, and the 
State would be advised in FHWA's 
advance notice of apportionments of the 
amount of funds expected to he 
withheld from the State In the following 
fiscal year, 

Accordingly, if States wish to avoid 
receiving an advance notice of 
apportionments, based on an Initial 
determination that the State Is In non­
compliance with Section 163, the State 
should submit a conforming law end 
certlflcatlon to the agencies well ln 
advance of Juno 30, 

Each State that receives an advance 
notice of non-compllance with the 
requlremonts of Section 163 wlll have 
an opportunity lo rebut the agencles' 
Initial detannlnatlon. In addition, these 
States wlll be notified of the agencies' 
final determination of compliance or 
non-compliance as part of the final 
notice of apportionments (which 
normally is Issued on October 1 of each 
year), 

Period of AvaHabJUtv for Funds 

Section 351 provides an Incremental 
approach to the wlthholdlng of funds 
from apportionment for noncompllance, 
If a State ls found to bo f n 
noncompllance on October 1, 2003, the 
State would be subject to a two percent 
withholding of its FY 2004 
apportionment on that date. If a State is 
found to be in noncompllance on 
October 1 of any subsequent fiscal year, 
the withholding percentage would 
increase by two percent each year, until 
lt reaches eight percent In FY 2007 and 
thereafter. See Table 2, 

In addiUon, if a State comes Into 
compliance with the requirements of 
Section 163 on or before September 30, 
2007, the funds withheld from 
apportionment would be restored to the 
State, Specifically, Section 351 provides 
that, "If within four years from the date 
that the apportionment for any State Is 
reduced in accordance wilh this section 
the Secretary determines that such State 
has enacted and is enforcing a provision 
described in section 163(a) of chapter 1 
of title 23, United States Code, the 
apportionment of such State shall be 
increased by an amount equal to such 
reduction." 

However, if a State ls not In 
compliance wl th the requirements of 
Section 163 on October 1, 2007, any 
funds withheld from apportionment to 
the State will begin to lapse and wUI no 
longer be available for apportionment. 
Section 351 provides that, "If at the end 
of such four-year period, any State has 
not enacted and is not enforcing a 
provision described In section 1631a) of 
title 23, United States Code, any 
amounts so withheld shall lapse.'' 
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T.\13LE 2,-EFFECTS OF THE 0,08 BAO 
lANCTION PROGRAM ON NON·COM· 

r'LYJNG STATES 

Flsoal Withhold Lapse year (percent) 

2004 .. , ..•. 2 
2005 ....... 4 
2006 IUIIII 6 
2007 '""" 8 
2008 ""'" 8 2% withheld In FY04. 
2009 ....... 8 4% withheld In FY05. 
2010 '"'"' 8 6% withheld In FY06. 
2011 ....... 8 8% withheld In FY07. 
2012 '""" 8 8% withheld In FY08. 

Comments 
Interested persons are invited to 

comment on this notice of proposed 
rulemaklng. It ls requested, but not 
required, that two copies be submitted. 
All comments must be limited to 15 
pages In length, Necessary attachments 
may be appended to those submissions 
without regard to the 15 page limit. See 
49 CPR 563,21, This limitation Is 
Intended to encourage commentors to 
detail their prim11ry arguments in a 
concise fashion. 

You may submit your comments by 
one of the following methods: 

(1) By mail to: Docket Management 
. Uity, Docket No. NHTSA-01-XXXX, 

r, 400 Seventh Street, SW., Nassif 
nuilding, Room PL--401, Washlngtm1, 
DC 20590: 

(2) By hand delivery to: Room PL-401 
on the Plaza level of the Nassif Building, 
400 Seventh Stroet, SW., Washington, 
DCi between 9 a,m, and 5 p.m., Monday 
through Frlday: 

(3) By fax to the Docket Management 
Facility at (202) 493-2251: or 

(4) By electronic submission: log onto 
the DMS website at http://dms.dot.gov 
and cllck on 11Help and Information" or 
"Help/Info" to obtain lnstt11ctions. 

All comments received before the 
close of business on the comment 
closlng date will he considered and will 
be available for examination In the 
docket at the abovA address before and 
after that date, To the extent possible, 
comments flied after the closing date 
wlll also be considered. However, the 
rulemaklng octlon may proceed at anr 
time after U1at elate. The agencies wH 
continue to file relevant material In the 
docket as it becomes available after the 
closing date, end It Is recommended that 
Interested persons continue to examine 
the docket for new material. 

You may review submJtted comments 
In person at the Docket Management 

'llty located at Room PL-401 on the 
.ta level of the Nassif Building, 400 

~eventh Street, SW,, Washington, DC, 
between 9 a.m, and 5 p,m,, Monday 

through Friday, You may also review 
submitted comments on the Internet by 
taking the following stops: 

(1) Go to the OMS web pogo at http:// 
dms.dot,govlsoarr:hl, 

(2) On that pogo, click on "search". 
(3) On the noxt page (http://dms.dol.gov/ 

search/) type In the four dJgjt docket number 
shown el the beginning of this notice. Click 
on "search", 

(4) On the noxt pogo, which contains 
docket summary infonnellon for tho docket 
you selected, click on tho desired comments. 
You may also download the comments. 
Although tho comments are Imaged 
documents, Instead of word processing 
documents, the "pdr" versions of the 
documents are word searchable. 

Those persons who wish to be 
notified upon receipt of their comments 
in the docket shoula enclose, In tho 
envelope with their comments, a self, 
addressed stamped postcard. Upon 
receiving the comments, the dot:ket 
supervisor will return the postcard by 
mall. 
Regulatory Analyses and Notices 

Executive Order 12988 (Civil Justice 
Reform) 

This proposed rule would not have 
any preemptive or retroactive effect. 
This action meets applicablEJ standards 
in sections 3(a) and 3{b)(2) of Executive 
Circler 12988, Civil Justice Ruform, to 
minimize lltlgatlon, ellmlnete 
ambiguity, and reduce burden. 

Executive Order 12866 (Regulatory 
Planning and Review) and DOT 
Regulatory Policies and Procedures 

Executive Order 12866, "Regulatory 
Planning and Review" (58 FR 51735, 
October 4, 1993), provides for making 
determinations whether a regulatory 
action Is "signfflcant" and therefore 
subject to Office of Management and 
Budget (0MB) review and to the 
requirements of the Executive Order, 

The Order defines a "significant 
regulatory action" as one that ls likely 
to result In a rule that may: 

(tJ Have an annual effoct on the economy 
0£ :.1 oo million or more or advan1ely affect 
in a material way the economy, a sector of 
the economy, producUvlty, compeUtlon, fobs, 
the environment, public health or safety, or 
Stato, local, or Tribal govemmanls or 
communities: 

(2) Create a 11erious inconslalency or 
otherwise Interfere with an action taktm or 
planned by another agency; 

(3) Materially alter the budgetary impact of 
enUtlements, grants, user fees, or loan 
programs or the rights end obllgallons or 
recipients thereof: or 

(4) Raise novel legal or policy Juuea 
arising out of legal mandates, the Pnsldent'1 
priorities, or the principles set forth In the 
Executive Order. 

The agency has considered the impact 
of this rulemaklng action under 
Executive Order 12866 ond the 
Dopartment of Transportation's 
regulatory policies and procedures and 
determined that It Is "significant" 
because It involves the withholding of 
Federal-aid highway funds to any State 
that has not enacted and ls not enforcing 
a 0,08 BAC law by FY 2004, a mat.tor of 
substantial Interest to the public rmd to 
Congress, Further, there is a possibility 
that the State withholdings resulting 
from this proposed rule could total from 
$100 million to $400 million. See 
NHTSA, Preliminary Regulatory 
Evaluation, 0,08 Sanction Program 20, 
Thus, this rulemaklng could be 
economically significant under 
Execullve Order 12866, I.e., have an 
annual effect on the economy of $100 
million or more. Accordingly, a 
preliminary rogulatory evaluation has 
been prepared to review costs and 
benefitfi Imposed on States to enact a 
0,08 BAC law. The preliminary 
regulatory evaluation hes been placed In 
the docket for this proposed rule. 

The preamble to this rulomaking 
Indicates that the adoption of 0,08 BAC 
laws could save 590 lives each year. 
This "benefit" Is based upon a research 
study published in 1999 that measured 
the effects of 0,08 BAC laws by 
reviewing the fatality numbers in States 
with conforming 0,08 BAC laws at the 
time this study was conducted (15 
States), This study concluded that 0.08 
BAC laws might reduce alcohol-related 
fatalf Ues by approximately 8 percent, 

The preliminary regulatory evaluation 
uses a sllgbtly different measure to 
determine the "benefit" of adoption of 
0,08 BAC laws, As explained in more 
detail below, the "benefit" was 
determined in the preliminary 
regulatory evaluation by measuring the 
fatallty numbers for the States that had 
not enacted conforming 0,08 BAC laws 
before the creation of the 0,08 sanction 
program In October 2000 (32 States), 
using an estimate that 0,08 BAC lows 
mlgllt reduce alcohol-related fatalities 
by 7 percent. This estimate was derlved 
from a recent Center for Disease Control 
(CDC)-sponsored Independent tal.lk force 
study, which calculated 7 percent as tho 
median effectiveness percentage for 0,00 
BAC laws, Uslng these measutes, the 
preliminary regulatory evaluation 
concludes that 616 lives (llre being/ 
could be) saved each year by the 
adoption of 0,08 BAC laws. See 
Preliminary Regulatory Evaluation, 
supra, at 1, 

A, Benefits 
The J)rellminary rrJgulatory evaluatl.on 

concludes thot changing the level of 
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~ohol from 0.'10 to 0,08 In State pel' se 
" 1s wlll roi;ult In fewer alcohol-related 

iflc crashes and fatalities, 
:,pecifically, tho prollmlnary regulatory 
evaluation cltos a review performed by 
a CDC-sponsored Independent task 
force, to support the conclusion that 
o.oa BAC laws may reduce alcohol• 
related fatalities by 7 percent oach year. 
This 7 percent reduction could annually 
prevent 616 fatalities, over 13,800 non• 
fatal injuries, and over 50,000 damaged 
vehicles Involved In over 30,000 
property-damage only (PDO) crashes. 
See Preliminary Regulatory Evaluation, 
supra, at 23, 

B. Costs 
The regulatory evaluation concludos 

that the Impact of 0,08 BAG laws will 
depend on drinking drivers' perceptions 
that they are more likely to be caught 
ovor the llmlt, and thereby reduce the 
amount they drink before driving. To 
successfully accomplish this goal, States 
will develop public lnfonnation 
campai~ns, both at the Ume of 
legislative debate to Inform the public of 
the need for the law and later during 
enforcement and prosecution of the law 
to help achieve compliance, Typically, 
States will use unpiild media exposure, 
1111ch as news stories and public service 

,sages, however, some States will 
,Jlement public information 

campaigns that Involve paying for 
airtime on radio and television and/or 
advertising space in print media and 
billboards. Both approaches would 
require the time of State and local 
workers, especially in the State 
Highway Safety Office, to develop and 
manage these public information 
programs, 

To mitigate costs incurred in 
educating the publlc, States may use 
Federal highway safety grant funds to 
pay for the development of public 
information programs and for airtime 
and print advertising space. In addition, 
NHTSA provides sample press release 
kits to alo communities In publiclzlng 
new programs through newspapers, TV 
lllld radio, 

Aside from advertising costs, the 
preltmlnary regulatory evaluation. 
expects that the costs for lmplemenUng 
thf s proposed rule wm be minimal and 
conslst of changes that States 1t1ake as a 
matter of course when amending a State 
law (e.g., updating driver handbooks 
and forms). 
C, Conclusion 

The preliminary rugulatory evaluation 
1s that It Is difficult tc, measure the 
.rts of 0,08 BAG lawfi, This difficulty 

arises because fmp11lred-drlving laws are 
often passed concurrently or within the 

-i, 

>1fo.r','· 

samo yoar, In addition, the degree of the 
law's enforcement, and especially the 
publicity surrounding that enforcement, 
can vary significantly and such 
varlabtltty can lnOuence the law's 
effectlvenesu, Nonetheless, tho 
preliminary regulatory evaluation 
concludes that 616 lives (are being/ 
could be) saved each year by the 
adoption of 0,08 HAC lawi., 

Regulatory Flt1xibi/Jty Act 
The Regulatory Floxlhlllty Act (Pub, 

L. 96-354, 5 U,S.C. 601-612) requires an 
agency to rovlew regulations to assess 
their Impact on small entitles unless the 
agency datermlries that a rule is not 
expected to hav1.1 a slgniflcant Impact on 
a substantial number of small entitles. 
We hereby certify that the rule propo,;ed 
ln this notice of proposed rulemaking 
will not have a significant economic 
impact on a r,ubstantlal number of small 
entitles, As u sanction program, this rule 
will have different consequenr.es 
depending on whether the States enact 
and enforce a conforming 0,08 BAC law 
or whether they c-hoose to «ccept the 
sanction for not enacting and enforcing 
a confonnlng law. 

In States that hav13{1nssed 0,06 BAC 
laws, consumption o beer has dropped 
3,6 percent on average, By contrast, 
consumption of wine and spirits do not 
correlate with the number of drlnk1ng 
drivers In fatal crashes. Thus, If a State 
passes a 0,08 law, all businesses, large 
and small, that sell and serve beer are 
likely to expmfonce a small reduction ln 
sales. However, most businesses sell 
other products, such as food or other 
beverages, Therefore, the overall impact 
on those businesses would be 
significantly loss than 3,6 percent. For 
some businesses, such as beer 
distributors (where a small business ls 
defintid as 100 employees or loss), the 
decline may approach the 3 .. 5 percent 
range. See Preliminary Regulatory 
Evaluation, supra, at 21. 

States that do not onact end enforce 
conforming 0,06 BAC laws w!ll lose 
Federal-aid highway funds. This loss 
may impact highway construction firms, 
where a small business Is deflnod as 
$28,5 million in annual gross lncome. 
The precise number of smell businesses 
that mny be affected cannot be 
determined, since It Is assumed that any 
impact Is Just A& likely to impact 
businesses of any size, In adaltlon, the 
penalty affects only Federal highway 
funds, which make up, on average In the 
17 States effected, only 16 percent of all 
State highway expondlturos. 
AC<',ordlngly, even If the sanction was 
imposed at the highest rate of 8 percent, 
Ute maximum reductions In highway 
expenditures In the relevant States 

would be within a range of only 0,77 
percent Un Massachusetts) to 3,62 
percent (in Montana). Further, most of 
these businesses do not rely totally on 
highway construction contracts for their 
revenue. Based on these considerations, 
the preliminary regulatory evaluation 
finds that this action would not result 
in e signlflcant impact on the small 
businesses Involved, See Preliminary 
Regulatory Evaluation, supra, at 21, 

Paperwork Reduction Act 
This action does not contain a 

collection of Information requiremant 
for purposes of the Paperwork 
Reduction Act of 1995, 44 U.S.C. 
Chapter 35, as Implemented by the 
Office of Management and Budget 
(0MB) in 5 CFR Part 1320. 

National Environmental Policy Act 
The agencies have analyzed this 

proposed action for tho purpose of the 
Ndt!onal Environmental Policy Act (42 
U.S.C, 4321 et seq,) and have 
determined that tt would not have any 
significant Impact on the quality of the 
human environment. 

The Unfunded Mandates Reform Act 
The Unfunded Mandates Reform Act 

of 1995 (2 U.S,C. 1531) requires 
agencies to prepare a written assessment 
of the costs, benefits and other effects of 
rules that Include a Federal mandate 
likely to result in the expenditure by 
State, local or tribal governments, In the 
aggregate, or by the private sector, rif 
$100 million or more (adjusted annually 
for inflation) in any one year, This 
proposed rule does not require an 
Msessment under this law. Tho costs to 
States to enact and make effer;tlve 
conforming 0,08 BAC Jaws wlll not 
l'9sult In annual expenditures that 
exceed the $100 million threshold, 
Moreover, States that enact 0,08 BAC 
la\.,S wUl avoid the loss of millions of 
dollars In Federal-std highway funds, 
Executive Order 13132 (Federa/Jsm) 

Executive Order 13132 requires the 
agencies to dovelop an accountable 
process to ensure "moaningful and 
Ume)y input by State and local officials 
In the development or regulatory 
pollotes that have Federalism 
implications, 11 "Poltclas that have 
Federalism lmpltcaUons" is defined In 
the Executlvo Order to Include 
regulations that havo "substantial direct 
effects on the States, on the rolatlonship 
between the national government and 
the States, or on tho distribution of 
power and rosponslbllltles among tho 
varlou,, levels of governmenl." 

Under Executive Ordor 13132, the 
agenny may not Issue a regulation with 
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-~deralism Implications, that Imposes 
istantial direct compliance costs, and 
d Is not required by statute, unless 

the Federal government provides the 
funds necessary to pay the direct 
compliance costs Incurred by State and 
local governments, the agency consults 
with State and local governments, or tho 
agency consults with State and local 
officials early In the process of 
developing the proposed regulation, The 
agencies also may not Issue a regulation 
with Federalism Implications that 
preempts State law unless the agency 
consults with State and local officials 
early in the process of developing the 
proposed regulation, 

We have analyzed this proposed rule 
in accordance with the principles and 
criteria set forth In Executive Order 
13132 and have determined that this 
proposal may have Federal 
lmpllcaUons. We intend to consult with 
State and local officials about thl s 
proposal, and we will include a 
Federalism summary Impact statement 
In the preamble to the final rule, 
NHTSA seeks comments on the 
federalism Impact of this proposal. 
Executive Order 13175 (Consultation 
and Coordination with Jndia11 Tribal 
Qovernments) 

'he agencies have analyzed this 
1posed rule under Executive Order 

13175, and believe that the proposed 
action would not have a substantial 
dlreci effect on one or more Indian 
tribesi would not lmpooe substantial 
direct compliance costs on Indian trlbal 
governments: and would not preempt 
tribal law, Therefore, a tribal summary 
impact statement Is not required, 
Regulation Jdenti/Jcatlon Number 

A regulation ldentificaUon number 
(RIN) ls assigned to each regulatory 
section listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN contained 
In the heading of this document can be 
used to cross-reference thls section with 
the Unified Agenda. 
U.t of Subjects in 23 CFR Part 1225 

Alcohol and alcoholic bevoragos, 
Transportation, Highway safety, 

1n consideration of the foregoing, the 
agencies propose to revise 23 CFR part 
1225 as follows: 

PART 1225-0PERATION OF MOTOR 
VEHICLES BV lNTOXICATED 

-,soNs 
_,., 

1226. t Scope, 
1225,2 Purpose, 

1225,3 DeflnHlons 
1225.4 Adopllon of 0.08 DAG per se lew. 
1225,5 Genorel raqulremenls for lacenllve 

grant program. 
1225.6 Award procedures for Incentive 

grant program. 
1225.7 Certification requirements for 

sanction program. 
1225.8 Funds wilhbeld Crom 

apportionment. 
1225.9 Period of avelleblllty of withheld 

funds. 
1225,10 Apportionment of withheld funds 

ef\er compliance. 
1225.11 Notification of compliance, 
1226, 12 Procedures affecting stales In 

noncompllance, 
Appendix A To Part 1225-Effects of the 

0,08 BAC Sanction Program on Non• 
(',0mplylng Stales 

Authority: 23 U.S.C. 163; sec, 351, Pub. L 
106-346-Af pendlx, 114 Stet, 1356A-34, 35; 
dolegallon o authority et 49 CFR 1.48 and 
1,50, 

i 1225,1 Scope. 
This part prescribes the requirements 

necessary to implement 23 U,S,C. 163, 
which encourages States to enact and 
enforce 0.08 BAC per se laws through 
the use of incentive grants and section 
351 of Public Law 106-346-Appendlx, 
which requires the withholding of 
Federal-aid highway funds from any 
State that has not enacted and is not 
enforcing a 0,08 BAC per se law as 
described in 23 U.S,C, 163, 

S 1226,2 Purpose, 
The purpose of this part is to specify 

the steps that States must take to qualify 
for Incentive grant funds in accordance 
with 23 U,S.C, 163; and the steps that 
States must take to avoid the 
withholding of funds as required by 
Section 351 of Public Law 106-346-
Appendix, 

11225.3 Definition,. 
As used In this part: 
(a) Alcohol concentration means 

either grams of alcohol per 100 
milliliters of blood or grams of alcohol 
per 210 liters of breath, 

(b) AI..R means either administrative 
license re,•ocatlon or administrative 
license suspension. 

(c) BAG means either blood or breath 
alcohol concentration, 

(d) BAG per se law means a law that 
makes lt an offense, In and of Itself, to 
operate a motor vehicle with an alcohol 
concentration at or above a specified 
level. 

(e) Citations to State law means 
cltatJons to all sections of the State's law 
relied on to demonstrate compliance 
with 23 U,S,C, 163, lncludlng all 
applicable definitions and provisions of 
tlio State's criminal code and, if the 
State has an ALR law, all applicable 
provisions of the Stata's ALR law, 

(0 Has enacted and Is enforcing 
means the State's law is in effect and the 
State has begun to implement the law, 

(g) Operating a motor veJilcle means 
driving or being in actual physical 
control of a motor vehicle, 

(h) Standard driving while Intoxicated 
offense moans the non-BAC per se 
driving while intoxlcetod offense in the 
State, 

(I) State moans any one of the fifty 
States, the District of Columbia, or 
Puerto Rico, 

S 1225,4 Adoption of 0,08 SAC per u law. 
In order to avoid the withholding of 

funds as specified In § 1226 ,8 of thh, 
part, and to qualify for an Incentive 
grant under§ 1225,6 of this part, a State 
must demonstrate that It has enacted 
end is enforcing a law that provides that 
any person with a blood alcohol 
concentration (BACJ of 0.08 percent or 
greater while operating a motor vehicle 
In the State shall be deemed to have 
committed a per se offense of driving 
while intoxicated or an equivalent per 
se offense, The law must: 

(a) Apply to all personsi 
{b) Set a BAC of not higher than 0,08 

percent es the legal limit, 
(c) Make operating a motor vehicle by 

an Individual at or above the legal limit 
a pet se offense: 

(d) Provide for primary enforcement: 
(e) Apply the 0,08 BAC legal limit to 

the State's criminal code and, If the 
State has an administrative license 
suspension or revocation (ALR) law, to 
Its ALR law: and 

(f) Be deemed to be or be equivalent 
to the standard driving while 
Intoxicated offense in the State, 

f 1225.5 Gene,al requlremenll for 
Incentive grtnt program. 

(a) Certification requirements. 
(1) To qualify for a first-year grant 

under 23 U,S,C, 163, a State must 
submit a certification by an appropriate 
State official, that the State has enacted 
and Is enforcing a 0,08 BAC per se law 
that conforms to 23 U.S.C. 163 and 
§1225,4 of this part and that the funds 
w111 ':le used for eligible projects end 
programs, 

(l) If the State's 0,08 BAC per se law 
Is currently In effect and ls being 
enforced, the certiflcatlon shall be 
worded as follows: 

(Name of cartlfylng official), (position 
Ulla), of the (Stele or Commonwealth) or 

, do hereby cenlfy that the (Slate 
o-r....,Co,_m-m-onweellh) or _____ has enacted 
and ls en{orclng B 0,08 BAG per se law that 
confonns to 23 U.S.C, 163 end 23 CFR 
1225,.1, (cHaUons to Stale law). and that Iha 
funds received by tho (Slato or 
Commonwealth) of under 23 
U.S.C. t 63 will be usalfcirprojecll eligible 
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Jm:.assistanco under Ullo 23 of the United 
1s Code, whlob include highway 
,lructlon as woll as highway safety 

1m.1Jects end programs. 
(U) If the State's 0,08 BAC per se law 

is not currently in effect, but will 
become effective and be enforced before 
the end of the current fiscal year, the 
certification shall be worded as follows: 

(Name of certifying official), (position 
title), of the (State or Commonwealth) of 
___,,,---' do hereby certify that the (Stale 
or Commonwealth) of___ has enectod 
a o.na BAC per so law the! conforms to 23 
O,S,C. 163 end 23 CFR 1225,4, (citations to 
State law), and wUI becom11 effective and be 
enforced as of (effocUve date ot the law), end 
that the funds received by lhe (State or 
Commonwealth) of under 23 
U.S.<.:, 163 will be used for projects eligible 
for assistance under title 23 of the Uruted 
Stat11s Code, which include highway 
construcUoo es well as highway pfety 
projects and programs, 

(2) To qualify for a subsequent-year 
grant under 23 U.S.C. 163, a State must 
submit a certification by an appropriate 
State official. 

(I) If the State's 0,08 BAC per se law 
has not changed since the State last 
quoHfled for grant funds under this 
program, the certification shall be 
worded as follows: 
·····•,.ame of certifying official), (position 

" of the (Slate or Commonwealth) of 
---,e---' do hereby certlfy that the (Stale 
or Commonwealth) of ___ bas not 
changed and is enforcing a 0.08 BAC per so 
lew, which conforms to 23 U,S.C, 163 and 23 
CFR 1225.4, and that the funds received by 
the (State or Commonwe11lth) of __ _ 
under 23 U,S,C. 163 wHl be used for projects 
ellgible for assistance under title 23 of the 
United States Code, which include highway 
construction as well es highway safety 
projects and programs. 

(U) If the State's 0,08 BAC per se law 
has changed since the State last 
qualified for grant funds under this 
program, the certlflcation shall ba 
worded as follows: 

(Nama of certifying official), (position 
title), or the (Stole or Commonwealth) of 
____ , do hereby certify that the (Stele 
or Commonwealth) of ___ . has 
amended and ls enforcing a 0,08 BAG per se 
law that c:onfonns to 23 U,S,G. 163 and 23 
CFR 1226,4, (citations to State law), and that 
the funds received by the (Stale or 
C.Ommonwealth) of ___ ., under 23 
U,S,C. 163 will be used £or projects eligible 
for auiatant'f under title 23 of the United 
States Code, which include highway 
COJUtructlon a& well es highway safety 
project& and progranlS. 

(3) An original and four copies of the 
'flcatlon shall be submitted to the 

_;opriate NHTSA Regional 
Aamlnlstrator. Each Regional 
Administrator wlll forward the 

certlflcotlons It receives to appropriate 
NHTSA and FHWA offlcos. 

(4) Each State that submits a 
certiflcatlon will be Informed by tho 
agencies whether or not it qualifies for 
funds. 

(5) To qualify for grant funds in a 
fiscal year, certifications must be 
received by the agencies not later than 
July 15 of that fiscal year. 

(b) Limitation on grants. A State may 
receive grant funds, subject to the 
following limitations: 

(1) The amount of a grant apportioned 
to a State under § 1225,4 of this part 
shall be determined by multiplying: 

(I) The amount authorized to carry out 
section 163 of 23 U.S.C. for the fiscal 
year: by 

(Ii} The ratio that the amount of funds 
apportioned to each such State under 
section 402 for such fiscal year bears to 
the total amount of funds apportioned to 
all sul'h States under section 402 for 
such fiscal year, 

(2) A State may obligate grant funds 
apportioned under this part for any 
project ell~11Jle for assistance under title 
23 of the United States Code. 

(3) The Federal share of the cost of a 
project funded with grant funds 
awarded under this part shall be 100 
percent. 

11225.6 Award procedurN for Incentive 
grant program. 

(a) In each Federal fiscal year, grant 
funds will be apportioned to eligible 
States upon submission and approval of 
the documentaUon required by 
§ 1225,S(a) and subject to the limitations 
in § 1225,S(b), The obltgation authority 
associated with these funds are subject 
to the limitation on obligation pursuant 
to section 1102 of the Transportation 
Equity Act for the 21st Century {TEA-
21), 

(b) As soon as practicable after the 
apportlo,nnent ln a fiscal year, but in no 
event later than Septomber 30 of the 
fiscal year, the Governor's 
Representative for Highway Safety and 
the Secretary of the State's Department 
of Transportation for each State that 
receives an apportionment shall jointly 
identify, In writing to the appropriate 
NHTSA Regional Administrator and 
FHWA Division Administrator, the 
amounts of the State1s apportionment 
that wHl be obligated to highway safety 
program areas and to Federal-aid 
hlghwlly projects. 

11225,7 Cenlflcatlon requlrementa for 
unction program. 

(a) Beginning with FY 2004, to avoid 
the withholding of funds, each State 
shall certify to the Secretary of 
Transportation, before the lfl.st day of the 

previous fiscal year, that It meets all of 
the requirements of 23 U.S.C, 163 and 
this part. 

(b) The certlflcat!on shall contain a 
statement from an appropriate State 
official that the State has enacted and is 
enforcing a 0,08 BAC per se law that 
conforms to 23 U.S.C. 163 and 23 CFR 
part 1225. The certifying statement 
should be worded as follows: 

l, (name of certifying officlal}, (position 
title), of the (Slate or Commonwealth) of 
-----' do hereby certify that tho (Stale 
or Commonwealth} of , has 
enacted and is enforcing e0,08 DAG per S8 
law that conforms to the requirnmenls of 23 
U,S.C. ]63 and 23 CFR 1225, (citations to 
State law), 

(c) An original and four copies of the 
certification shall be submitted to the 
appropriate NHTSA Regional 
Administrator, Each Regional 
Administrator will forward the 
certifications It receives to appropriate 
NIITSA and f'HW A offices, 

(d) Once a State has been determined 
to be In compliance with the 
requirements of 23 U.S,C. 163 and this 
part, It is not required to submit 
additional certifications, except that the 
State shall promptly submit an 
amendment or supplement to Its 
certification provided under paragraphs 
(a} and (b) of this section lf the State's 
0,08 BAC per se law changes, 

(e) FY 2003 Certifications. 
(1) Any State that submits a 

certification of compliance In 
conformance with the requirements of 
23 U.S.C. 163 on or before July 16, 2003. 
will qualify for an incentive grant in FY 
2003 and will avoid the withholding of 
funds In FY 2004, All certifications 
submitted In conformance with the 
jncenUve grant program wlll meet the 
certlflcatlon raqulrements of the 
sanctlon program, No further 
certification ls necessary from these 
States. 

(2) Any State that submits a 
certification of compliance in 
conformance with the requirements of 
23 U.S,C. 163 between July 16, 2003 and 
Septombor 30, 2003, wlll not quallfy for 
an Incentive grant tn FY 2003, hut will 
meet the certification requirements of 
the sanction program, thereby avoiding 
the withholding of funds in FY 2004, No 
further certification Is necessary from 
these States, 

I 1225.8 Fund• wtthheld from 
apportionment. 

(a) Beginning In fiscal year 2004, the 
Secretary shall withhold two percont of 
the amount required to be apportioned 
for Federel,ald highways to any State 
under each of paragraphs (1 ), (3), and (4) 
ofsectlon 104(b) of title 23, United 

1 , 
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.~es Code, If a State has not enacted 
Is not enforcing a law that meets the 

1ulrements of 23 U,S.C, 163 and 
§ 1225,4 of this part, 

(b) In fiscal year 2006, tho Secretary 
ohall withhold four percent of the 
amount required to ho apportioned for 
Federal-aid highways to any State under 
each of paragraphs (1), (3), and (4) of 
section 104(b) of title 23, United States 
Code, if a State has not enacted and is 
not enforcing a law that meets tho 
requirements of 23 U.S.C. 163 and 
§ 1225.4 of this part. 

(c) In flscalJoar 2006, the Socrotary 
shall wlthhol six percent of the 
amount required to be apportioned for 
Federal-aid highways to any State under 
each of paragraphs (1), (3), and (4) of 
section 104(b) of title 23, United States 
Code, If a State has not enacted and ls 
not enforcing a law that meets the 
requirements of 23 U.S.C, 163 and 
§ 1225,4 of this part, 

(d) In fiscal year 2007, and in each 
flecal year thereafter, the Secretary shRll 
withhold eight percent of the amount 
required to be apportioned for Federal­
aid highways to any State under each of 
paragraphs (1), (3), and (4) of set.1lon 
104(b) of title 23, Unltod States Code, If 
a State has not enacted and Is not 
··-·~c,rclng a law th&t meets the 

droments of 23 U.S.C, 163 and 
:, .1225,4 of this part, 

f 1225,9 Period of 1v1ll1blllty of wlthheld 
funda. 

If a State meets the requirements of 23 
U,S.C. 163 and § 1225,4 of this part 
within four years from the date that a 
State's apportJonment Is reduced under 
§ 1225,8, the apportionment for such 
State shall be increased by an amount 
equal to the reduction, as Jllustrated by 
appendix A of this part, 

t1225,10 Apportionment ofwlthheld 
f1&nd1 after compll1nc1, 

If a State has not met the requirements 
of 23 U,S,C, 163 and § 1225.4 of this 
part by October 1, 2007, the funds 
withheld under§ 1225.B shall bogln to 
lapse and will no longer be available for 
apportionment to th~ State, ln 
accordance with appendix A of this 
part, 

t 1225.11 Notification of complllnce, 
(a) Beginning with FY 2004, NHTSA 

and FHWA will notify States of their 
compllance or noncompliance with tho 
statutory and regulatory raqulrements of 
23 U.S.C, 163 and this part, basod on a 
,.,.,,tew of certlflcatlons received, States 

be required to submit their 
.1flcatlons on or before September 30, 

to avoid the wahholdlng of funds in a 
fiscal year, 

(b) This notification of compliance 
will take place through FHWA's normal 
certlflcatlon of appor11onmonts proce6s, 
If tho agencies do not receive a 
certification from a State or If tho 
cortlflcatlon does not conform to the 
requirements of 23 U.S.C, 163 and this 
part, the agencies will make an initial 
determination that the State is not in 
compliance. 

§ 1225,12 Procedures affecting atates In 
noncompllance, 

{a} Each flscol year, beginning with 
FY 2004, bosed on a preliminary review 
of certifications received, States that are 
determined to be In noncompliance 
with 23 U,S,C, 163 and this part, will be 
advised of the amount of funds expected 
to be withheld through FHWA's 
advance notice of apportionments, 
normally not later than ninety days 
prior to final apportionment. 

(b) If NHTSA and FHWA determine 
that any State is not in compliance with 
23 U.S.C. 163 and this part, based on the 
agencies' preliminary review, the State 
may, within 30 days of its receipt of the 
advance notice of apportionments, 
submit documentation showing why it 
Is in compliance. Documentation shall 
be submitted through NHTSA's 
Regional Administrators, who will refer 
tho requests to appropriate NHTSA and 
FHWA offices for review, 

(c) Each fiscal year, eae;h State 
determined not to be In compliance 
with 23 U.S,C. 163 and thls part, based 
on NHTSA's and FHWA's final 
determination, will receive notice of the 
funds being withheld under§ 1225,8 
from apportionment, es part of the 
certlflcatlon of apportionments required 
under 23 U.S.C, 104(e), which normally 
occurs on October 1 of each fiscal year, 

Appendix A to Part 1225-Effects of the 
0,08 BAC Sanction Program on Non• 
Complying States 

EFFECTS OF THE 0,08 BAC SANCTION 
PROGRAM ON NON-COMPLYING 
STATES 

Flscal Withhold Lapse 
year (pe~nt) (Pflrcent) 

200-4 ♦ 111111 2 
2005 '""" 4 
2006 111+111 6 

2007 "'"" 8 
2008 t ♦ ll,lt 8 2% wtthheld In FY04. 
2009 IUIIU 8 4% withheld In FYOS, 
2010 IIIUII A 6% wlthheld In FYOO, 
2011 IIIIUI 8 8% wlthheld In FY07, 
2012 "'"'' 8 8% wtlhheld In FY08, 

lssued on: January 31, 2003, 
Mary E. PIiiers, 
Administrator, Fodera} Highway 
Administration, 
Jeffrey W, RUJJge, 
Administrator, National Highway Traffic 
Safoty A dminlstration, 
IFR Doc, 03-27Q0 Flied 2-5--03; 8:45 aml 
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DEPARTMENT OF TRANSPORTATION 

Coaat Guard 

33 CFR Part 117 

[CG D05-02--065} 

RIN 2115-AE47 

Drawbridge Operation Regulatlonaj 
Raccoon Creek, NJ 

AGENCY: Coast Guard, DOT. 
ACTION: Notice of proposed rulemaking, 

SUMMARY: Tho Coast Guard proposes to 
change the regulations that govern the 
operation of tho ConsolidRted Rall 
Corporation (CONRAIL) Railroad Bridge 
across Raccoon Creek at mlle 2,0, in 
Bridgeport, New Jersey, The proposed 
rule would f ncrease openings and 
eliminate the need for a bridge tender by 
allowing the bridge to be operated by a 
train crewmember, This change wlll 
provide for the reasonable needs of 
navigation, 
DATl:S: Comments and related material 
must reach the Coast Guard on or before 
April 7, 2003. 
ADDRESSES: You may mail comments 
and related material to Commander 
(Aowb), Fifth Coast Guard District, 
Federal Building, 4th Floor, 431 
Crawford Street, Portsmouth, Virginia 
23704-5004, or they may be hand 
delivered to the same address between 
8 a.m, and 4 p.ru., Monday through 
Friday, E!xcept Federal Holidays. The 
telephone number ls (757) 398,-£222, 
The Commander (Aowb), Fifth Coast 
Guard District maintains the public 
docket for this rulema.ldng, Comments 
and material received from the public, 
as well as documents indicated In this 
preamble as being available ln the 
aockot, wfll become part of this docket 
and will be available for Inspection or 
copying at the above address, · 
FOR FUR'niER INFORMATION CONTACT: Ann 
B, Deaton, Brldge Administrator, Fifth 
Coast Guard District, at {767) 398-6222, 
SUPPLEMENTARY INFORMATION: 

Request for Comments 
We encourAgo you to participate ln 

this rulemeklng by submitting 



HOUSE TRANSPORTATION COMMITTEE 
Representative Robin Weisz, Chairman 

February 7, 2003 

Corey Schlinger, Drug Court Supervisor 
Parole Officer Ill 

Department of Corrections and Rehabllitatif:>n 
Field Services Division 

Presenting Testimony Re: HB 1439 

On behalf of the Division of Field Services of the Department of Corrections and 
Rehabilitation and representing the interests of the North Dakota Drug Court in 
Bismarck I am testifying In opposition of HB 1439. 

I wish have this committee recognize the passing of HB 1191, which removes the 
sunset clause In NDCC 39-08-01 and preserves the language regarding the 
North Dakota Drug Court intended in HB 1191. 

The Division of Field Services of the Department of Corrections and 
Rehabilitation recognizes a 8Ubstantial impact by the passing of HB 1439 
regarding the Increased penalties. Class B misdemeanors would be moved into 
the Jurisdiction of the District Courts and are authorized by law to be ordered to 
probation under the Department of Corrections and Rehabilitation. Additionally, 
Class A misdemeanors would be moved to a Class C felony and must be 
ordered by law to the Department of Corrections and Rehabilitation. 

The passing of Ht:! 1439 would create a significant fiscal impact on the State of 
North Dakota and the Department of Corr00tions and Rehabilitation. The 
Division of Field Services would anticipate requiring at least 2 additional 
Probation Officers as a result of HB 1439. 



TESTIMONY OF JANET DEMARAIS SEA WORTH 
EXECUTIVE DIRECTOR 
NORTH DAKOTA BEER WHOLESALERS ASSOCIATION 

HB 1439 
House Transportation Committee 

Mr. Chairman, members of the committee, my name is Janet Seaworth. I'm the Executive Director 
of the North l)akota Beer Wholesalers Association, 

We appear today in opposition to HB 1439 as it is currently drafted. We do have concerns 
regarding the increased penalties for low BAC first time offonders. We have appeared before this 
committee previously in opposition to .08, Our position has not changed. The drunk driving 
problem does not lie with the low BAC driver. Tho problem lies with the high BAC, repeat 
offender, We support efforts that focus on that driver. But HB 1439 as it is written, does not do 
that. 

In fact, the bill imposes significantly more punitive sanctions for driving at .08 than are now 
provided for violation at .10. That is going to do nothing to engender public support and respect 
for the law. 

In 2000, the National Traffic Safety Board recommended that states focus on the high BAC repeat 
offender. To that end, the board ,cconunended, among otht,r things, vehicle sanctions such as 
impoundment, forfeiture and ignition interlocks be employed/or high BAC first offenders and 

(,.,,..,.,\ repeat offenders. Yet HB 1439 would allow ignition interlock for first time offenders regardless of 
·, .--1o.• the BAC level and would impose a 365 day suspension for a first offense. 

L 

To the extent HB 1439 imposes significantly tougher sanctions on low BAC first time offenders, 
the bill does not comport with NTSB recommendations that states focus on the high BAC repeat 
offender. To the extent the bill can be amended to better focus on the real problem, we would 
reconsider our opposition to tho bill as it is currently written. 

Thank you. 

For more Information, contact the North Dakota Beer Wholesalers Association, P. 0. Box 7401, 
Bismarck, ND 58507: (70/)258-8098. 

' 
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Mia 1..a!lR 

1st Offense Admlnl•tratlvA 
Points BAC Crime Evaluation Llcen919 Suapenslon Minimum Fine 

2 .08 • .109 Infraction Yes None $100 
. , 11 • I 158 Class B Misdemeanor Yea 91 days $260 
. .16 + Class A Misdemeanor Yes 180 days $500 

2nd Offense 
BAC 

. .08 • .159 Class 8 Misdemeanor Yes 1 year $600 . .16 + Class A Misdemeanor Yes Z years $1,000 

3rd end Subsequent Offenses 
BAC 

. ,08 • .169 Class A Misdemeanor Yea 2 years $1,000 . .16 + Class C Felony Yea 3 years $2,000 

4th Offense 
BAO 

. .08 + . . . $2,000 

Currant I.aw 
Adml ,uv-

BAO Offenee Crime Evaluation license Suscenslon Minimum Fine 
0,10 + 1st Claas B Misdemeanor Yes 91 days $250 
0,10 + 2nd within 5 years Class B Misdemeanor Yes 1 year $500 
0,10 + 3rd within 5 yearn Class A Misdemeanor Yes 2 years $1,000 
0,10 + 4th within 7 years Class A Misdemeanor . - $1,000 
0,10 + 5th within 7 1Jeara Class C Felonv - . $1,000 

The m!crograph!c !magea on this film are accurate reproductions of records delivered to Modorn Information systems for microfilming and 
were f Hmed In the regular course of bustnesB, The photographic process meets standards of the Amerfoen National Standards Institute 
(ANSI) for archival microfilm, NOTICE1 tf the filmed Image ab;ove ts leas legible than this Notice, It Is due to the quality of the 
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Dute: OJ/ !21'.:WOJ OJ :06 pm ~tl~(JO ( \Vcdncsd;1y} 
Frnrn: Tyk•r Bnhkn 
To: rvturti Milh:r 
Subject: R~: Fwd: ND lcgislntion - Cumpletc 
======================~- -

•• High Priority * • 

Marti -

==- ---- ============= 

Here is a preliminary draft of our review for ND. Part ofmy first e-mail was cut off. The 
official review will follow later this week. 

I have reviewed both bills from the State of North Dakota. HB 1439 is not compliant with all the 
requirements of Section 163. Most notably, HB 1439 retains the 0.10 limit in the ALR 
provisions and distinguishes the penalties for offenders with a BAC of .08-.10, . 11 -. 15 and .16 
and higher. Specifically, the fines associated with the proposed .08 offense are reduced and the 
driver's license suspension provisions may be waived for offenders with a BAC between .08-.10. 

I have also reviewed HB 1161. This bill is compliant with the Section 163 requirements. It 
retains the same penalties previously associated with the .10 offense, but lowers the legal limit to 
.08. 

Accordingly, this office concludes that HB 1439, if enacted without change, would not allow 
North Dakota to meet the requirements of Section 163. However, HB 116 I, if enacted without 
change, would ent'ble North Dakota to comply with the requirements of Section 163 and the 
agency's implemendng regulaticns. 
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TESTIMONY OF DEB JEVNE 
SPOKESPERSON FOR MADD CASS COUNTY 
SENATE TRANSPORTATION COMMITTEE 

FRIDA\:', MARCH 14, 2003 

FOR THE RECORD, MY NAME IS DEB JEVNE, AND I AM THE 

SPOKESPERSON FOR MOTHERS AGAINST DRUNK DRIVING CASS 

COUNTY AND ALSO A MEMBER OF THE RED RIVER VALLEY SAFE 

COMMUNITIES COALITION, BUT MORE IMPORTANTLY I AM HERE 

BECAUSE I AM A VICTIM OF DRUNK DRIVING. 

I AM HERE TODAY TO TESTIFY IN OPPOSITION OF HOUSE BILL 1439 

AS WE DO NOT FEEL THAT THIS MEETS THE SIX REQUIREMENTS SET 

FORTH BY THE FEDERAL GOVERNMENT FOR .08 PASSAGE. THE 

REQUIREMENTS ARE AS FOLLOWS: 

• IT MUST APPLY TO ALL DRIVERS 

• IT MUST SET A BAC LEVEL OF NO MORE THAN .08 

• IT MUST ESTABLISH DRIVING AT ,08 BAC AS AN ILLEGAL PER SE 
OFFENSE 

• IT MUST PROVIDE FOR PRIMARY ENFORCEMENT OF THE LAW 

• WT MUST APPLY TO THE CRIMINAL CODE AND, IN STATES WITH 
ADMINISTRATIVE 
LICENSE REVOCATION (ALR) LAWS, TO THE ALR LAW AS WELL 

• IT MUST BE DEEMED TO BE EQUIVALENT TO THE STATE'S 
STANDARD 
"DRIVING WHILE INTOXICATED" OFFENSE. 
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WE DO FEEL THAT THE PORTlON OF THF~ BILL REGARDING 1'HE 

HIGHER BAC. OFFENDERS IS VERY GOOD HOWEVER WE CAN NOT 

SUPPORT THE BILL THE WAY IT IS CURRENTLY WRITTEN. 

THANK YOU FOR YOU TIME. 

opertitor Sfgnature 

·I 

J 
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