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2003 HOUSE STANDING COMMITTEE MINUTES 

BILIJRESOLUTION NO. HCR 3049 

Joint Constitutional Revision Committee 

□ Conference Committee 

Hearing Date February 26, 2003 

Tape Number Side A 
1 

Committee Clerk Shmature ~ 

SideB 
X 

1?.i,'111 
u1 

Minutes: Chair Kretschmar opened heruing on HCR 3049. 

Rep. Warnke: Introduced HCR 3049 

Meter# 
1063-3002 

John Rolgynsld: Supports with written testimony. In addition, feels the resolution should be 

amended to include the "elected and appointed officials." Currently, the ND Constitution does 

not require the executive branch to talce an oath. 

£~.n. Mathern cosponsored the bill and supports Mr. Roczynski's testimony. 

Glenn Baltrusch: Supports the resolution. Offered amendments to remove the overstrikes on 

"shall." 

Chair Kretschmar: Closed hearing on HCR 3049 

- .... ,. ~- - - . ·-~ ... . . 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. HCR 3049 

Senate Joint Constitutional Revision Committee 

□ Conference Committee 

Hearing Date 02-27-03 

Ta eNumber Side A 
1 

Committee Clerk Si 

Minutes: 

SideB 
X 0-340 

Meter# 

SENATOR TOLLEFSON called the committee to order for discussion on HCR 3049. 

SENATOR KREBSBACH Has the Secretary of State addressed this at all. 

REPRESENTATIVE KRETSCHMAR The executive branch officials have to talce an oath of 

office. I believe it is statutory authority. 

REPRESENTATIVE WINRICH I don't have any problem including the executive branch in 

the constitutional roles, .I wonder if we might consult with the Attorney General about this other 

question whether there is some discrepancy with the federal constitution and law that should be 

addressed as well. 

SENATOR l'OLLEFSON Perhaps we should do that before we take action, 

Senator Tollefson cJosed the dJscusslon on HCR 3049. 

·•·····-·-•··•· .. •·----------------------·-···•---·-•"· 
The mfcrographfc frnagea on thfa film are accurate reproductions of records dGlfvared to Modern Information system& for mfcrofflmtnu end 
were filmed fn the regulnr oourae of buafneaa, The photographfc process meets standards of the Arnerfcan Natfonal Standards Jnatttute 
(ANSI) for erchtval mforofllm, NOTfCE1 If thti filmed image ab:ove la leas legible than thla Notice, ft fa d\.HI to the quality of the 

/ ~s:61 ~\C . cl ID/ta/6~ 
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2003 HOUSE STANDING COMMITTEE MINUTES 

BILI/RESOLUTION NO. 3049 

Joint Constitutional Revfafon Committee 

□ Conference Committ:1ee 

Hearing Date March 5, 1!003 

Ta eNumber Side A 
1 X 

Minutes: Chair Kretschm;u: Opened discussion 

SideB Meter# 
921-1600 

t 

,.-\ Rep. Maragos moved DP oi1 HCR 3049. 2nd by Sen. Krebsbach. 

L 

Rep. Hawken: Is there any way to do this without putting it on the ballot? Can we do this by 

Congressional or Executive order? 

Re_p. Kretschmar: We have a statutory measure and they are sworn in. 

Rep. Maragos and Sen. Krebsbach withdrew the motion to add amendment. 

Rep. Maragos moved to amEind line 21 after "elected0 add "and appointed." 2nd by Sen. Mutch 

Voice Vote: Amendment aidopted 

Sen, Tollefson: Is this redundant with what we do? 

Rep. Maragos moved DP a.<i amended. 2nd by Sen, Krebsbach 

Vote: ~ Yes ~ No .Q Abge111t and not voting 

Sen. Tollefson moved a DNP as amended. 2nd by Rep. Hawken 

Vote: j Yes ! No .Q Absent and not voting Carriers: Rep. Hawken Sen. Tollefson 
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33002.0201 
Tltle.0300 Adopted by the Joint Constltutlonal Revision 

Committee 
March 5, 2003 

House Amendments to HCRa049 • Joint Conatltutlonal Revision Committee 03/06/2003 

Page 1, llne 2, after Neleoted 11 Insert "and appointed" 

Renumber accordingly 

1 of 1 33002.0201 
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Date: ?J/ '5 / D 3 
Roll Call Vote #: ) 

2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. ct4-Ll 

House Joint Constitutional Revison , _____________________ _ 
D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken Jj 'P OJ) OJ'NM.RJ 
Motion Made By ~ QS Seconded By 16 rtb-;Jcnc,h.,. 

Reoresentatives Yes 
Reo. Kretschmar, Chair 
Rep. Maraszos ✓ 
Rep. Hawken 
Rep. Eckre 
Rep. Winrich 

Total 

Absent 

(Yes) _ ..... s ...... · ----
Floor Assignment 

No 
\/ 

✓ 

J 
1/ 

No 

If the vote is on an amendment, briefly indicate intent: 

Senaton 
Sen. Tollefson. Co-Chair 
Sen. Mutch 
Sen. Krebsbach 
Sen. Nichols 
Sen. Sevmour 

Committee 

Yes No 
V' -

✓ 
v 
✓ 
\/ 

The mf orographf o fmagea on thh f 1 lm are accurate reproduet f ono of records del tvered to Modern tnformatton systems for mtcrof tlmtng and 
were filmed in the regular oouree of buatneaa. The photographto process n,eete standards of the American National StAndardt Jnatttute 
(ANSI) for archival mf orofflm, NOYICEs If the. fHMed image ab,ove la leu legible than this Not toe, It la due tc, the qual tty of the 

document bef ng ff lrned. ~a /u I ~ '.n'iC~ {Q/tal6a-
opeteforT ~nature ~ < Date J 
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Date: ?/5/5 
Roll Call Vote #: ,Z 

2003 HOUSE STANDING COMMITIEE ROLL CALL VOTES 
BILL/RESOLUTION NO. 3()t..(C/ 

House Joint Constitutional Revison 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken DNP Qt, ~ 

Committee 

Motion Made By Io \ \c.fs® Seconded By __._._YWD~...:..:=U~ll~----
Representatives Yes No Senaton Yes N«!i 

Reo. Kretschmar. Chair ✓ Sen. Tollefson, Co-Chair ✓ 
Reu. Maragos \/ Sen. Mutch v 
Rep.Hawken ✓ Sen. Krebsbach ✓ 
Rep, Eckre J Sen. Nichols ✓ 
Rep, Winrich / Sen. Sevmour v 

Total (Yes) --~f--4--~ __ _ No---~+-----------

Absent 

Floor Assignment -Ua~utw.:,IJK.t~a...1....-____ ·7n..u...w:\k1.,..:~\-',-.. .l..J..L.\.J__ ____ _ 

If the vote is on an amendment, briefly indicate intent: 

The mt crogral)hlo Images on this film ar·e accurate reproductl ona of records del f vered to Modorn Information Syattma for mfcrof flmtng end 
were filmed In the regular course of business. The photographic oroce&a meets &tandatd& of the ~rlcan National Standards lnstitute 
(ANSI) for archival Microfilm, NOTICS1 Jf thi ftlmed Image ab,ove Is less Legible than this Notice, It Is due to the quality of th• 
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REPORT OF STANDING COMMITTEE (410) 
March 6, 2003 12:44 p.m. M~dule No: HR-40-4094 

Carrier: Hawken 
Insert LC: i33002.0201 Title: .0300 

REPORT OF STANDING COMMITTEE 
HCR 3049: Joint Conatltutlonal Revlalon Committee (R&I). Kretschmar, Chairman) 

recommends AMENDMENTS AS FOLLOWS and wheri so amended, recommends 
DO NOT PASS (6 YEAS, 4 NAYS, 0 ABSENT AND N()T VOTING). HCA 3049 was placed on the Sixth order on the calendar. 

Page 1, llne 2, after •elected" Insert •and appolnted 11 

Renumber accordingly 

(2) DESK, (3) COMM 
Page No. 1 

HR-40-4004 
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Edward ("Mike") Peterson, Jr. 
P.O. Box 282 
Detroit J;akes, IV'lN 56502 
February 21, 2003 

Re: Constitutional Amendment regarding the oath of office 
provisions and Senate Resolution 33002.0100 

Dear Members of the Committee: 

Thank you for this opportunity to make a brief statement in 
regard to the efforts of yourselves as distinguished legislators 
and Mr. John Rolczynski of Grand Forks to correct a flaw in 
the North Dakota Constitution by an amendment to correct 
Article XI, Section 4. Mr. Rolczynski and others have been 
both persistent and serious in thf1ir efforts to make known and 

i~ correct the flaw in the North Da,kota Constitution, by 
1 

· ... 4 ·,.1 notification to state officials and to federal officials pursuant to 
their duties as United States citizens found in the U.S. Code. 

L 

The courageous introduction of a draft of an amendment, the 
taking of testimony, and notification to federal officials is an 
exemplary effort in cons·,titutional law by the 58th Legis.lative 
Assembly, by introduction and action upon Senate Resolution 
33002.0100 and any related Senate or House drafts that may 
emanate out of this process. 

As Mr. Rolczynski so eloquently and firmly points out in his 
extensive research and work as a writer on this important 
topic, it will begin a process and meth ,ad, at long last, to correct 
a failure of the United States Congress back in 1889 to notice 
that the proposed constitution submitted was contrary to the 
terms of the Enabling Act of February i2, 1889. The taking of 
testimony and development of a strategy to give notice to 

J 
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federal officials at this time will help to correct the question 
over North Dakota's eligibility for statehood back in 1889; help 
to correct a problem that has existed for 113 years; and your 
working together will result illl corrective action being taken. 

In the United States Supreme Court case of Clinton v. City of 
New York (U.S. Supreme Court, No. 97-1374, 1998), a case in 
which the Court concluded that the Line Item Veto Act's 
cancellation provisions violated Article I. Sec. 7, cl. 2 of the 
Constitution of the United States, Justice Kennedy, concurring, 
wrote, "Failure of political will does not justify 
unconstitutional remedies" and tbe Court's opinion itself, 
written by Justice Stevens, stated, "The Constitution is a 
compact enduring for more than our time ••• Abdication of 
responsibility is not part of the constitutional design." 

As Mr. Rolczynski has so thorqughly researched and pointed 
out, a state law passed in 1890 by the First North Dakota 
Legisla dve Session, addressing an emergency by the passing of 
NDCC 44-01-05, was a band-aid solution and the flawed 
language in the North Dakota Constitution still needs to be 
addressed, noticed and remedied by the Legislature, the 
Congress, and the citizens. Thus we urge introduction and 
passage of the proposed amendment, but also urge that 
whatever further action is necessary on the federal level be 
initiated. 

I join in my colleague's tribute to Mr. Robert Gillies, deceased, 
a professional businessman dedicated to this cause and to the 
preservation of the Constitution of the United States of 
America. 

, 
..;t~1i 
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J'Afr. Roy Lindholm, an agriculturist in the Gilby area for many 
years, and a good friend and former client, has also been a 
leader in presenting this issue to many lawyers, courts, judges, 
and government officials on his own behalf. I trust he will will 
be !! ~.>le to present a statement personaJJy or in writing to you 
detailing his tribulations and dedication to addressing the flaw 
in the North Dakota Constitution and the need for a remedy. 

Messengers Rolczynski, Gillies, Lindholm and myself, when I 
was working as an attorney in North Dakota, had the maverick 
and exciting experience of presenting certain of the 
constitutional issues involved to a federal court in Duluth a few 
years ago; suffice it to say that issues over the Guaranty Clause 
of Article IV, Sec. 4 of the Constitution of the United States 
does "guarantee to every State in this Union a Republican form 
of Government" and the federal courts have applied the 
"political question" doctrine to def er from deciding issues that 
the executive and legislative bodies should remedy. However, 
this doctrine is not insuperable and the Supreme Court has 
made statements in several cases that it will not evade a clear 
constitutional issue by use of the doctrine. 

My honorable and distinguished colleagues. whom have 
dedicated much of their time to this matter· before you still 
cling to the notion that the Constitution of the United States is 
authority In the Congress of the United States, and authority 
for all of us to who take an oath to uphold it. I urge you not to 
banish this notion as absurd; and to go for\\rard with a remedy. 

Very tr1dy your~ .... _ 
"°G.~J\~\' ,~ 
Edward "Mike" eterson, Jr ... 

..... ·-·· ---·-------------·-····•· ..... od. I f rmat1on syatems for· mlcrofHmtng and 
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AFFIDAVIT 

J. BUDD TIBERT, being duly sworn, depoaea and 11aya: 

THAT he waa In attendance at a North Dakota District Court session 

on December 12, 1996 In the Court House of Grarnd Forks, North Dakota 
at which said District Court waa dellberatlng aspects of a property 
settlement related to the divorce of Roy J. Llndhf."Jlm from hie wife, Arlene 

Llndholm; 

THAT during this court session this Afffant did observe that Mrs. 

Lindholm was represented by her attorney, Timothy W. Mccann, and that 

Roy J. 1,,,lndholm was representing himself, pro se, before the presiding 

district court Judge, the Hon. Bruce Bohlman; 

THAT this Afflant was aware that Robert W. Gllllea and John 
Rolczynakl were In attendance at the court session and stood ready to 
testify on behalf of Roy J. Lindholm when called; 

THAT this Afflant heard Mr. Lindholm lnltlally ask the Judge to refer 

to NDCC 27-13-04, his challenge to the authority of court officers. When 

Mr. Lindholm askad to call his witnesses to testify for the record on this 

matter, the presiding Judge, Judge Bruce Bohlman, stated that he did not 

wish to hear the testimony of Mr. Lindholm's witnesses; 
THAT this Afflant noted that Roy J. Lindholm, upon hearing the 

Judge deny him the opportunity to call witnesses on his behalf, did state 

that he would not participate further In the court proceedings. 

FURTHER, this Afflant sayeth not. 

__ /dJ£ 
Tlbert, Afflant 

Sworn to before me this JS day of February, 200a 

(SEAL) c.~ o J '"' 
. ·-------~ 

Notary Public 

My commission expfrea -~_./_(!) ~01 • o tf __ _ 

"• .. ·-··-"- .... ,~-------,·---,----.. ----.... -----····- -·--4•- -- ·-- . 
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(ANSI) for archival mforoftlm, NOTICE1 If tht ff lined Image a~ve fa less legtbl~ than this Natfce It le due to the quality of the 
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AFFIDAVIT 

ROY J, LINDHOLM, being duly sworn, deposes and says: 

THAT I am a native North Dakotan who was born and raised In the 

G llby, North Dakota community; 

THAT I came to know of the .. flaw" In the North Dakota state 

Conatltulon upon reading an artlcle publlahed by John Rolczynskl of 

Grand Forks, North Dakota In September, 1995, and realized that any 

court decisions made under color of state law were subject to question 

as valld; 

THAT In the process of my divorce proceedings, I personally 

Informed several North Dakota district court Judges, namely, Judge 

Jahnke, Judge Medd, and Judge Bohlman, of the "flaw" In the North 

Dakota Constitution, which court records can show that they Ignored In 

making various court decisions under color of state law; 

THAT on one occasion on Dec. 12, 1996, when representing myself, 

pro se, In a court proceeding before presiding Judge Bruce Bohlman, I 

challenged the authority of court officers as per NDCC 27 .. 13•04 and 

requested the opportunity to call witnesses on my behalf In this matter. 

Judge Bohlman stated In open court that he was not Interested In hearing 

the testimony of my witnesses, thus denying me the right to due process; 

THAT on another occasion In Nov., 2001 District Court Judge 

Debbie Kleven removed me from the guardianship of my autistic 

daughter, a right which was substantiated as valld earlier by the decision 

of Judge Kirk Smith; 

THAT this Afflant Is aware that Judge Debbie Kleven was serving ~s 
a Grand Forks County Judge with a "readmlnlstered" oath of office at the 

time that the North Dakota Supreme Court did away with county Judges 

and promoted i, r to the position of a District Court Judge. This Aftlant 

has seen no evidence that Judge Debbie Kleven ever put on flle a 

subscribed oath of office after said oath was administered to her by 

Judge Kirk Smith on Jan. 2, 1991; 

-1-

.... ,... ~'--•,---·---··--·----·· 
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THAT In a lawault queatlonlng the court rulings of Judge Bruce 

Bohlman, Federal Judge Rodney Webb felled to apecltlcally answer the 

quntlon of the "flawed" North Dakota Constitution In his rullng; 

THAT further Afflant aayeth not. 

Roy J. Llndholm, Afflar1t 

"') .--(\, 
Sworn to before me this t2l5 day of February, 2003. 

(SEAL) 
BOBSIJO RAU 
Notary Public 
e of North Dakota 

CommlssiOn Expires Feb, 13, 'XIJ7 

My co mmlaalon expire• 1{ brt4, ~ \ 3+ c3ro] . 

..-h2_... 
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870 OHIO: 7, Hlslory-OHIO COMPANY Of ASSOCIATES, THE 

Ohio constitutional c.:011vtmtlo11, lH"ld i11 W12, 11p­
J)l'OVt1cl 41 11nwndmm1t.~ for suhmlsslon lo llw vol· 
t•rs ol' 1hr stuh•, Elghl of I lwst• proposals, h1cl u<l• 
Ing those s1mctlo11i11g woman suffrngt• 1111d the 
ahulitlun of capital punlshmont, wurti rojccte<l, 
The voters dl<l approve lnltlativl• u11d relcre11-
cl11m, the clin•ct prlma,y, and the nwrlt principle 
111 lht> slate civil service. Specific s1111ctlon was 
nlso gll'('ll to much sodnl 1uicl em1111mlc leglsl11-
t1011, including compulsory worknwn's com1wns11-
tlo\\ and tlw 1'eg11latlon of hours, working co11dl­
tions, 11nd wugos of l11hor. 

In World Wnr I, Ohio was the sc.:mw of' 1111wh 
milih111· nncl lnclustrhll actlvltv. Mow than 2.50,000 
Ohlmllls se1·vc•d In the 111·111t!<l forct,s. In W20 tht• 
mujOI' pnrty prcsldenti11I c1111cJld11tes, W11non G, 
ll11rcling and Jnmes M. Cox, wme both Ohioans. 
The po.~twur reaction against Wilsonh111 />ollclos 
contrlh11tt.'d to a Repuhllc.:1111 landslldci In t 11• stutH 
that had twice ~IVC'll its votes to Wilson. But 
Harding's 11dmi11istrntlo11 was mnrr,•cl hv tllC' 11c­
tivlti1.•s of sor1H• pcrsonl\l frlt•11<ls 1rnd l,olitical usso­
clat,•s who cunw lo he known to tlw 1111 tion as 
tlw Ohio C:11ng. 

The sl11t1i shared 111 the buova11t /,1·os11t•1·itv of 
lhl' UJ:W's, and was Sl•vernly Jo'lted w l w stntk 
11111rkt•I c.•msh of 1920 111\d the Depr·e~s\011 llu\t 
f« ,llmvtid. Tlw problem of relief was a serf nus one, 
11ml t•vt•11t1111llv foderal funds wer(1 use<l for rcc11v-
11ry. Tlw stutt; heMfited from many federnlly fl. 
11a11et•cl constrnction projects. 

Ohio became 1111 Important arsenal In the mo· 
bllizuti,m of the United Stutes for World Wai· ll-
1warlv 840,000 of Its citizens partlclpntecl as mem• 
hers i,r the nrmed forces. The state emerged from 
the co110lc:t as one of the rnttion's leading lndu.~• 
lrll\l sti,tes. 

lrt 1053, Cong1·ess pl\sscd II fomml 1·esoluUon 
admitting Ohio to the Union as of 1803, th11~ cor­
recting 11n old lnc.:k of form11I 1·cco~nitlon. A 1\0-
tahle development In the decade was the c;omple• 
tfon of the 2-41-mlle (:388-km) Ohio Tumplke across 
northent Ohio, linking the Pennsylvania and ln<ll· 
nou turnpikes. The op(ming of the St, Lnwrence 
Seaway In 19.59 gave Ohio's Luke Erle ports direct 
access to the sen. 

In 1970 the fatal shooting hy National Guards­
men of four students at Kent State University 
acctHlluated cnmpus tensions around tho nntlon, 
Court i\clion regarding responsibility for the shoot­
ing.~. as well a.~ claims for dan11\ges, curried Into 
the middle of the decade, 

As In many other stutes of the Union, incrnnsed 
urh:ml;,.utlon und lndustrfnlizntiun h1·011ght Ohio 
Its sham ol' social 1111d environm~ntal prnlilcms. 
Howevc1·, us Ohio entered the 19&)'s, (ti; ctllztms 
ondors<•d programs nlmed not only at undoing 
pollutlon a1\d envlronmenh\l degradation hut nlso 
at 1·cvm·slug tlw dcterlorntlon of the Inner cities 
und n•lkvlng the tlllghl of hoth the rnrnl uncl 
urha11 poor, 

F.:uwt,a: II. Ho~r-:11om1* 
FIIASCIS P. WEISE~Hl'l\C:EU* 

Ohio Stal(! U11ir111·s/ly 

llbllography 
C:ulUns, Wllllom H,. O/i/11: ll1wkvu1' St1H11 (l'r.-nlltP•l l,ill l!J7 I). 
l)~-l~ht, ,\lu1wm1I \'un Horn, ,I j,111r1111y 111 c>/1111 111 18 IIJ r 1:,,11 

111 ~ l'h. 1'1·1 •,s JIXll ), 
lfo\llJ.lhunt, W11lh1r, U/,/o: .1 /Jlr.1·11l1•1111/11/ lll.1t1m1 (\'.1111,111 l<rill). 
Ku11stm1111n, John1 1'/111 lim:yt:l111u-tllt1 11/ 011/0 (S!i1111•r.~C't 1111h J!l/l.1) 
L11f1'1!rl>·, Mld11u11 D, ,,d. Oh111\ .V11/11m/ lltirlt11wi 1011111 .\1:,,d· 

1•1111· 1,1' Sd,•t11·1• WW). 
ll11.1ulwH1m, r,:ul(l/nl! II,, und 1-hnd~ P. Welwnhllf}ltir, ,\ //MtU'I/ 

of 0/11ti, ri•v, t~I. (Ohio St,th! tt1111-. l1r1•s.1 ll)(J7). 

OHfO COMPANY, The, <1•hi'i1 (also t·allt•d ·ri,1 Ohio Co 11p1111r 111' Vlrgl11ii1l,. In A11w1·1t·u11 t:ol,: 
nlal histo,·y, 1111 11ssol'iutio11 ol WP11lthr l'itiz1•11s of 
Virginia, ~lard1111d, u11d Llw lll'ilish lsl(•s, (111·nwil 
In 1747 oil tlw inHlallw of th1• Virgi11f1111 Tho 111.1~ 
Lee, for tlw p11rpos1• ol' sC'ltli11g tlw Ohio \'ulli:, 
Tho land f11 q11<•sliu11 was d11i1n,•d al Llu1l Uui,; 
hy tlw l'ol1111y ol' \llrgi11fa as parl 111' lls Nol'll,,141,1 Terr!l111·,·. 

In 174U, h~· 11rd1•r of <:1•01·gt• II, th«· t:ol,,111a1 
gm·t•rnnr granh•rl to the• Ohio C111111H111~· ll QOO,(kkl, 
acn• (HO.IXKJ-11111 t1·,1d 111•111· 1h1 1 Flll'b ol' l!u• Ohio 
(n,ow l'ltlsh11r.uh. Jla,), with Liu• l1•nl11L1,·1• p1·11111iw 
ol llll addllio11al :1(10,()(K) llCl't'S ( 12.0,t)()() hn) ol' lniul 
111 tlml rt•gion. Tlw mndllium u(' tlw gni11t ""I'<' 
that ll s11hsta11tial 1111mlu•r ol' famill<•.~ sho11ltl h!' 
«istablislwd tlwn• \\'lthl11 s1•u•11 y1•1u·s and lhal ,1 
garrison sl1011ld ht• 111.1l11tai111•cl. 

Tlw mmp,1111· s1•11l l'ronllt•rs11111n ( ;J11'i.~l11plu•,· 
C:lst 011 th1• f'il'sl · of' St'\ 1•1·al 1•xpl111•ing 1•x1wditto11, 
In 1750. ht tlw 111·xt fi1111· r1•111's, P. s1•t Ill) lradl11~ 

IJo:,ts as li11· \n•st us ,\fcK1 11's H11l'ks 011 1111• ( )Iii,, 
lllill storl'l1011s1•s along thl' s1111lhc•11stN11 nppr11,wl; 

to t\w Forks, sdll<•d ll li•w t11l1111it•s i11 111,at is 
now Fayl'lle Co11ntr, Pa., u11d, with !ht• lwlp 11f 
the Vlrgl11la gm·c.•1'llllH'lll. 111.,~1111 co11sll·t1l'li1111 111' 
fort Pl'i1we ( :l•orgo 11t thP pr1•st-1lt silt• uf 
Pittsh11r.u;h's <:11ld1•11 T1•ia11.l(lt 1

, In li5•t tlw Vl'a1· 
which null'kNl tlu• l><•gl11ui11g of lht• Fn111<:li 'aud 
Indian Win, thl' 1111fl11islwd lilrt \\ilS c11pl1m•d lw 
the French (who co111pl1!h•d it 1111d r1•11111111·d i't 
Frnt Duq1wsm•). Tlw l11ltlal s11cl'1!ss1•s of' tll<' F1n1l'h 
nnd their Native A11wrlca11 alllt•s 111 tht• wu,· liu·ct•<I 
the wlthcll'llw1tl of th1• Virgh1h1n plo111•1•1·s, a1111 
the pl1111S of tlw Ohio ( :0111p1111v Wl'W ul11111du111•d 
11ftei· 17(i3, when grn11ts ol' land lyl11g \\'t•st 111' tlu• 
Appulachhrns w<•n• h•mpornrllr prohlliilt•d Ii~· tl11• 
Crown, Tlw Ohio Co111pa11y is !111porl1111l !11 Lhnt. 
by posing II ser!rn1s th1•p11I In th1• r1·1•11ch, U had 
!wiped to predpitah• tlw w111· lhnt (l.'l:tl11gul.~l11•d 
French power 111 tlw 1(11TltOl'lc1s t'Hsl of' llw ,\llssls• 
s!ppl Rlvcw. 

OHIO COMPANY OF ASSOCIATES, The, t>-hi',\ 111 
UnltE.!d Slates hlslOl'V, 11 c..•0111p1111v fornu•d in li'&i 
for the purpOS!! of' s1•,llllt\J.( lht' h1rg(•ly lllli11l1ah· 
ltcd territory north ol tlw Ohio Hivcll' (st•t• Noirfll· 
WE'.S'f n:11111TOl1\'), M1it'lh1g Ill (1Sl11hllsh 1111• l'Oi'!lO• 
rntion In Boston oil M111·ch l wert• 11 ~t•w En· 
glnndms, the most 11t'll\·1• of whom ,w1·c• gc•1w1·als 
Rufus Put1111m, Snnuttd II. JJ111·sor1.~. 1111d B1•11j11111l11 
Tupper, all vetNans of tlw l\1•,·ol11t1011a1i Wnr, 
They plamwd to l'tli.~I' suhscrlptions liir l.000 ~1u1r1~,. 
at ,$1.000 ht Omthu•tttul t·1111·t 111cv und $10 111 .~p1'l'lt• 
()(ll' slmn!, for purd111si• 111' tl11• lui'1d fro111 1h11 l 'nilt'<I 
Slates governmt•11t. tlw individ1111I slllll's 1111\ 111).( 
hy this tlnw cNl1•cl 11111st ol' tl11•lr d11l111s 111 1111• 
terrltorv, f11 oiw yt•a1·, onlr ahoul II q1tt11·1<•r, 111' Liu'. 
.~hares h11d lwt111 sold. hut tl11·1111gli tht• l'llmls us 
a~enl of tlw Hti1', ,\l111111ss1•l1 ( :11tlN, ( :1111g1·1•s~ 11·n.,

1 Induced to voh• tlu• ),t1l1• of I ,,'J00,000 al'I'<'~ 111 l:1111 
to tlw c11mp1111v and to g_m11t mo1·1• 111;111 ;!,;OJMHl 
addltionul 11c1·1•·s fr1•1• 111' du11·u1• !111· 1·1•lii.!i1111~. 1•tl11· 
catlonnl, and otli1•1· p11q111),1 1s, IL also at·t·1·pl1·d tht• 
prnmlst• of' pa 1·n11•11 I i 11 d« •1m•t•ia I 1•d L!°' t •n 11111•11 I 
sN:urltll's. Full' p11y1~11•1i1 ,1 as 111•,·,,r 111nd1•, b11t tltk 
lo llllll'I' th1111 hull 11/ tlw 11111d wa~ t 1\1•>1l11all) 
.L(m11ted l>v Con.1(1'1•s.,. 'l'lic• L11w11 111' ~luril'llu, 111 

what w11s 'l11l1•r Ohio, was !'ol'llh•d in ,\pril. 17.'if,, 
nnd c:01011 lzutl1111 p1'11l'<•1•dc ·d mpl cl II. 

The compam· wus l11flw•11tlal i11 sl111pi11g th<' 
muc:h-admln!d cfrd111u11t:<' of liHi. St•1• 011111\ 1,i:i•:'i 
<W 17H4, 17H.5, ASI> 17Hi. 
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r 
r··, The ND Supreme Court stated: 

"It Is well established that unconstltutlonal leglslatlon 
Is void and Is to be treated as If It never were 

I enacted." State v. Plekkola, 90 s.o. 335, 241 N.W. 

1 

2d 583 (1976); State v. Bardsley, 177 N.W. 2d 599 

I (Neb. 1970). 
I 

l f See also First Bank of Buffalo v. Conrad, 350 N.W. 
! 2d 580 (N.D. 1984) State v. Clark, 367 N.W. 2d 168 
l (N.D. 1985). 
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© Copyright 1997 by John RolczynskJ. All rJghts .reserved. 

September 3, 1997 

North Dakota Never 
Has Qualified For 

Statehood! 
The State's Constitution Has 

Been Flawed Since 1889 

The United States Congress saw fit 
to pass the Enabling Act of Feb. 22, 1889, 
so that four new states could join the 
Union and assume equal status with other 
states of the United States. 

could be considered by the U. S. Congress 
as qualifying for statehood. Further, 
Section 7 stated that if it came to pass that 
the voters of one of the two parts of the 
earlier, existing Dakota Territory rejected 
their proposed state constitution, then that 
part would remain Dakota Territory until 
such time as a proposed state constitution 
could gain the voters' approval. 

..... ,,'\ 
The new states to b2 established by 

By pure oversight, it appears that 
the delegates of the North Dakota Consti­
tutional Convention drafted a flawed state 
constitution; said voter-approved state 
constitution was submitted to the U. S . 
Congress for its review and its consent to 
assume statehood on an equal status with 
other states of the United States; and 
President Benjamin Harrison did sign the 
proclamation on Nov. 2, 1889, making 
North Dakota a state of the United States. 

this special Act of Congress were Nort'h 
Dakota, South Dakota, Montana and 
Washington. The Enabling Act spelled out 
very strict terms that had to be met; and, 
after in-depth research, this writer finds 
that North Dakota never has qualified for 
statehood, despite the fact that its status as 
a state has been recognized for some 107 
years. Here, then, is a thorough review of 
the circumstances creating this odd 
situation. 

Section 4 of the Enabling Act of Feb. 
22, 1889 specified that the delegates of 
each constitutional convention for the four 
new, proposed states were to draft a state 
constitution that was not repugnant to the 
Constitution of the United States, the 

,,- supreme law of the land. Section 7 of this 
· ,-J Enabling Act demanded that the voters of 

each of the new states had to approve their 
own state constitution before that state 

It is contended by this writer that 
North Dakota never qualified for state­
hood and that corrective action must be 
taken, first and foremost, by the President 
of the United States; the United States 
Congress; and, lastly, the state legislature 
of North Dakota, which must correct the 
existing language of Article XI, Section 4 
of the North Dakota Constitution. 
Since the specifications for statehood were 
set down by the U.S. Congress, it must be 
the U. S. Congress which recognizes its 
own past oversight and takes some course 
of act"ion to "legitimize" all past actions 
by so-called North Dakota officials since 
1889; for, indeed, it is a wen-established 

L 
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,..principle in law that "there can be no de 
facto officer unless there is a de Jure 

_,,,-Q._ffice." Merchants National Bank v. 
( lcKinney, 2 S. D.106, 48 N. W. 841. 
' In the well-known case of State ex 

reL Johnson v. Cahill (1923), decided by 
the North Dakota Supreme Court, the fol­
lowing was indicated in Section 9300: 
"Every person who executes any of the 
functions of a public office without having 
taken and duly filed the required oath of 
office, or without having executed and 
duly filed the required security, is guilty of 
a misdemeanor; and in addition to the 
punishment prescribed therefore, he 
forfeits his rights to the office." It appears 
that such a person is classed as an 
impostor. The same decision, under its 
Section 9301 hastens to state: "The last 
section shall not be construed to affect the 
validity of acts done by a person exercising 

~e functions of a public office in f~ct, 
(i .,..,,,,/hen other persons than himself are 

interested in maintaining the validity of 
such acts." But, as pointed out above, 
North Dakota actually bas never had de 
facto officers acting since 1889; that is, for 

L 

some 107 years! 

The initial, instructional language of 
Article XI, Section 4 of the North Dakota 
Constitution reads as r ollows: 

Members or the legislative 
assembly and Judicial 
dt!partmeat. .. 

It is contended that this portion of 
Article XI, Section 4 contains the flaw; for 
it should have contained one more im­
portant word, as underlined below, to 
provide for officers of an three branches of 

4&te government: 
Memben of the legislative 
auembly and the 1wutlye 
and Judicial departmenq ... 

operator s nn 

As the North Dakota Constitution 
has stood in its language since 1889, 
there is no provision in the North Dakota 
Constitution itself that members of the 
execut~ve department take the oath 
provided in this section. 

Surely the Governor, Lt. Governor, 
Attorney General, Secretary of State, State 
Auditor, State Treasurer, Supt. of Public 
Instruction, and various state Commis­
sioners of state departments must also take 
the oath listed. They, too, must meet the 
requirement of oath-taking, as spelled out 
in Article VI, Clause 3 of the United States 
Constitution. They are all also bound by 
the language of Title 4, Section 101 of the 
U.S. Code, which reads: 

Every member or a State 
Legislature, and every 
executive and Judicial 
officer of a State, shall, 
before he proceeds to 
execute the duties of bis 
office, take an oath Jn the 
followln1 form, to wit: 'I, 
A B, do solemnly swear 
that I wm support the 
Constitution of the United 
States/ 

The North Dakota Constitution, in 
its present form, is definitely repugnant to 
the Constitution of the United States. 

Further, the language of ·the pre­
scribed oath shown in Articl"' Xlt Section 4 
of the North Dakota Constitution is actu­
ally contradictory in fact! That is to say, 
North Dakota officials cannot solemnly 
swear to God or affirm that they will 
support the Constitution of the United 
States and (in the same breath) the 
Constitution of the State of North Dakota; 
for if the North Dakota Con8titution is 
flawed, then ALL PUBLIC OFFICIALS of 
North Dakota who are directed by law to 
take the said oath are taking an oath to 

..., 



~upport a flawed North Dakota Co11stl­
tution. This includes but is not limite:d to 
the justices of the North Dakota Supreme 

( ;ourt, the judges of the state court system, 
all attorneys at law admitted to the North 
Dakota bar, and the officials of all 
subdivisions of state government. They are 
all acting without proper authority. 

It is to be remembered that: every 
citizen of the area, designated as either the 
State of North Dakota or a remnant of 
Dakota Territory, is also a citizen of the 
United States of America; and a citizen's 
rights, as a United States citizen, cannot be 
denied by any legitimate ''state" official 
acting under color of state law. A United 
States citizen could be far more adverseiy 
affected if his rights have been denied by 
officials who cannot legitimately be con­
sidered officials of any particular state! 
Vindication and justice for past wrongs 

(, ..-",nder color of state law may be hard to 
-. . .,t,cure under these peculiar circumstances. 

This flaw in the North Dakota 
Constitution was reported by this 
writer, in the presence of a witness, to the 
U. S. Attorne3t, the Hon. John Schneider, 
in Fargo, North Dakota on Feb. 1, 1995, 
and this Federal official appears to have 
not reported this matter, as a violation of 
Federal law, to higher authorities in 
Washington, DC. The matter has been 
duly reported and certainly needs 
correction, if this writer's contentions are 
valid. 

It appears that the oversight was 
noted but not corrected by the first North 
Dakota Legislature of 1890, the legislature 
that passed Chapter 105 (H.B. 234) as a 

r ·,te statute. Section 4 of said Chapter 
\ . J5, approved on Mar. 18, 1890, reads as 

follows: "EMERGENCY. An emergency 
exists in this, that there is no law 

prescribing the form of oath to be taken by 
civil officers as ~ontemplated by the 
Constitution of the State; therefore this act 
shall take effect and be in force from and 
after its passage and approval." 

This state law, spelling out the oath 
for civil officers, is today found in NDCC 
44 .. 01-05; however, its earlier version in 
Chapter 105 (H.B. 234) was never sub­
nlitted to the voters of North Dakota in 
1890 to make it a part of the North Dakota 
Constitution. It is not enough that this 
change on oath-taking by the 1890 Legis­
lature stand, as it has for some 107 years, 
as simply a state law; the language of the 
North Dakota Constitution must reflect the 
requirements spelled out in the Consti­
tution of the United States as well as in 
current Federal law. 

A state law can be amended-and 
even repealed-by any North Dakota Legis­
lative Assembly. This measure properly 
should have been put before the voters of 
North Dakota in 1890 a, an important 
amendment to the North Dakota Consti .. 
tution, so that its language would not be 
repugnant to the language of the Consti­
tution of the United States, the supreme 
law of the land. This oversight deserves to 
be corrected for the weJl .. being of the 
entire nation! This is the first time in our 
nation's history that a state has falled to 
qualify for statehood on such grounds. 

Those serving as North Dakota 
officials at this time when the state 
constitution is still flawed should heed the 
U. S. Supreme Court decision rendered in 
October, 1991, in the case of Hafer v. Melo 
(502 U.S. 21). The Supreme Court ruled 
that if a state official denied the civil rights 
of a United States citizen, then that state 
official could be held personall,I liable for 
such damage to that United States citizen! 
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( Related to the Attempt of Citizens to 
Inform Public Offlclals of the Flaw in 
the North Dakota state Constitution: 

Title 18, §2381, Note 16 of U.S. Code: 

Preventing executlor. of laws: "Conspiracy to alto­
gether prevent enforcement of statute of United 
States Is conspiracy to commit treason by levylng 
war against United States." Bryant v. U.S.(1919,CAS 
Tex) 257 F.378. 

····~~·······························~·························· 

1
) Title 18, §2382 of U.S. Code: 

' •. , . .,..," 

Misprision of treason 

Whoever, owing allegiance to the United States 
and having knowledge of the commission of any trea­
son against them, conceals and does not, as soon as 
may be, dlsclose and make known the same to the 
President or to some Judge of the United States, or to 
the governor or to some Judge or Justice of a particu­
lar State, Is guilty of misprision of treason and shall 
be fined under this tltle or Imprisoned not n,ore than 
seven years, or both. Certain lndlvlduals In high of­
fice should pay special attention to the aggravating 
factors. 
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