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2003 SENATE STANDING COMMITTEE MINUTES 

BILL/RESOLUTION NO, 2036 

Senate Human Services Committee 

□ Conference Committee 

Hearing Date: January 13, 2003 

Tape Number Side A Side B Meter# 
1 X # 2480- 6044 

Committee Clerk Signature tr~,,., h~ 

Minutes: 

SENATOR JUDY Lee called the meeting to order for SB 2036, This bill is relating to eligibility 

for certification as a special needs adoption, 

JENNIFER CLARK} Committee Counselor for Interim Family Law Committee testified. One of 

their committee's charges was to review the state adoption laws and review adoption laws of 

other states, This bill expands the definition to include a child who is at high risk for a physical, 

emotional or mental handicap. (Meter# 2527 .. 2735) 

JULIE HOFFMAN, Administrator of Adoption Services for the Department of Human Services, 

testified in support of passage. (Written Testimony) (Meter# 2811 - 3802) 

SENATOR POLOVITZ asked questions regarding how 5 was dotennined to be the magic 

number for the state of North Dakota and if there were any programs for children of special needs 

before age 5? 
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Responses by JULIE HOFFMAN, (Meter# 3817 - 4212) 

SENATOR LEE: Would it be correct ifno other conditions existed, the age limit is in there, that 

purely the idea that the older than 5 would allow them to qualify, With the idea that older 

children are not always adoptable. (Meter # 421 S - 4349) 

JULIE HOFFMAN: Good explanation, States have the option to change age of special needs. 

SENATOR PO LOVITZ: Do you have a category before 5 years of age that can he.lp this child 

that could be classified as one of special needs? 

JULIE HOFFMAN: (lvieter #4514) Responded yes, if they are under age 5 and have a 

diagnosed condition, Yes, if they are under 5 and of a minority race. If they ate under S and 

placed with their siblings for adoption, yes. But, if they are under 5 and don't meet any of those -

no. 

SENATOR LEE: The important word in there is "or" because you don't have to all but one. 

LEEANNE JOHNSON, Adoption Director of Lutheran Social Services of ND testified in 

support of the bill. (Written testimouy) (Meter# 4765 M 5430) 

SENATOR LEE: Income guidelines? 

LEEANNE JOHNSON responded no income guidelines. 

MRS. GARY ZENTZ, mother of 15 living children, some adopted, testified in favor of adding 

bill. (Meter #5582 •· 5977) 

No further discussion, 

Public Hearing closed on SB 2036 (Meter# 6044) 

Committee Decision: 

\ SENATOR POLOVITZ made a motion to DO PASS. (Meter #lOO·i) 
__,I 
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SENA TOR FAIRFIELD seconded the motion. 

Roll call and all in favor. 6 yeas and 0 nays. 

SENATOR FAIRFIELD is the carrier. 
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BIii/Resoiution No.: SB 2036 

FISCAL NOTE 
Requested by Legislative Council 

12/16/2002 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal eflect on agency appropriations compared to 
~ di I I d i ti fl l t d d I un ng eves an aoorop/i a ons an otpa e un er current aw. 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General Other Funds Genef'al Other Funds General Other Funds 

Fund Fund Fund 
Revenues $( $( $( $( $C $0 
Expenditures $C $C $( $C $C $0 
Appropriations $0 $0 $0 $0 $0 $0 

1 B. County, city, and school district flscwl effect: Identify the fiscal effect on the aooroprlate pol/Ilea/ subdivision. 
2001 .. 2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

School School School 
Counties Cities Districts Counties Cities Districts Counties Cities Districts 

$0 $0 $0 $( $( $C $C $0 

2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis. 

('.':) 3 State fiscal effect detail: For Information shown under state fiscal effect In 1A. please: 
,_,~..,. · A. Revenues: Explain the revenue amounts. Provide dota/11 when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detalf, when appmprlE te, for each agency, line 
Item, anrl fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, of the effect on 
the blennltJ/ upproprlatlon for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between the amounts shown for expenditures and appropriations. 

$0 

Nama: Brenda M, Weisz !Agency: Department of Human Services 
,-P-ho_n_e_N_,...u_m_be_r:--~32....,.8_,"2_3..,...97------~I-IDa=-t-e-P-re_p_a-re_d_: ~1-2/.,_,.18-,/-20~0-2-----------i 
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2003 SENATE ST ANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. ~ (J ·3 0 

Senate Human Services 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Committee 

MotionMadeBy k. f:Jrr&n,;.:¢§ SecondedBy bnJ, ..;J~dl 

Senators YesJ No 
Senator J,udv Lee - Chairman ✓,. 
Senator Richard Brown - V. Chair. ✓ 

Senator Robert S. Erbele ✓ 
Senator Tom Fischer ✓ 
Senator April Fairfield ~ 
Senator Michael Polovitz / 
-

Total 

Absent 

(Yes) -----=-(p ____ No 

0 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 

Senators Yes No ,. 
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2003 HOUSE STANDING COMMITIEE MINUTES 

BILL/RESOLUTION NO. SB 2036 

House Human Services Committee 

□ Conference Committee 

Hearing Date February 26, 2003 

Ta eNumber Side A Sidt, B Meter# 
l X 33.6 - 61.S 
1 X 0.0 - 1S.7 

Committee Clerk Si ature 

Minutes: 

Juli~ Hoffinan, Administrator of Adoption Services for Dept. of Human Services appeared in 

' 
support with written testimony, stating this bill is intended to add statutory language to include 

children who are at "high risk" for physical, mental or emotional disability due to circumstances 

of birth or early deprivation. 

Re_p. Price stated that you are trying to put into law something your already doing. 

Rem, Weisz: How could a family come back to us for retroactive payments if its not in current 

law to allow for that? What authotity would they have, 

Answer; The authority comes under the fair hearing provision in the regulation for adoption 

assistance. 

Re_p. W~i§Z: So it <loesn 't matter what the law says, its what the hearing officer wants to 

interpret'? 

J 
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Bil 2 1 ! L J ts 

Answer: I don't know what our hearing officers would interpret that, what rm tetling yon is that 

in other states, because there is this documented history in the file of birth parents who are 

mentally retarded/mentally ill, used e;hemicals during pregnancy that that in itself has established 

at least in that hearing officer's mind, that the family was entitled to and should of had adoption 

assistance. 

Rem, Amennan: Are the eligible for anything else? 

Answer; money & medical assistance, 

Rm,, Potter: With the special needs definition, why we have a member of a minority? 

Answer: That definition was patterned after the Federal definition which allows states to be 

more specific in their definition of special needs, 

hmnifer Clark of Legislative Council who was committee council for the Family Law in the 

interim committee appeared to answer questions of the committee. 

Leanne Johnson. Lutheran Social Services of ND and Adoption Director of A.A.S.K. appeared in 

support with written testimony, 

Shirley Hoffarth. Adoption Specialist whh A.A.S.K. Program appeared in support with written 

testimony. 

Mrs, Gao: Zen~ of Bismarck appeared in support stating they have adopted 4 special needs kids 

and feels this would be beneficial to those who would like to adopt special needs kids and so that 

more of them could be adopted. 

Closed hearing, 

It was noted that aro\L'l.d 525 subsidy cases a.t hand and projection is to top 700 within the next 

···~ few years . 
. .,_) 
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Afternoon committee work. 

Rep. Price noted that this is a bill where they want to put into law what they are already doing. 

Concerns of the committee regarding darker colored children and why if you were a different 

race, you would be called a Special Needs Child. 

Re,p, Porter: Has heartburn with new language stating its fairly open ended anu there is really no 

definition for the words that they are putting in, that high risk force. 

Rep. Weisz: Feels same concerns as Rep, Porter and his County Social Services Director, The 

only reason for these payments is to help get these kids adopted. Feels we are opening it up to 

that every child in foster care is going to be special needs. 

Rm,. Ugtem: Feels what he is hearing is that they are being paid for adopting a special needs 

child and one that is at high risk. 

Rep Niemeier: feels that anyt1me we can talce the special needs children that have probably been 

in foster care and we can imagine how hard that is f<:,r a child to be shifted from one family to 

another. If they can be united with a pem1anent family at the same cost as what we are doing 

with foster care, I think it is a fine thing and that the little differences we have on here should be 

set aside for the sake of the child and moves a DO PASS motiont second by Rt-p. Potter. 

S - 7 .. 1 Motion Failed. 
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2003 HOUSE STANDING COMMITTEE MlNUTES 

BILL/RESOLUTION NO. SB 2036 

□ Conference Committee 

Hearing Date March 18, 2003 

Ta eNumber 

House Human Services Committee 

Sid'-'A Side8 Meter# 
l X 14.3 .. 61.5 ------1 

X 0,0 • 2,9 

Minutes: Committee work. 

Re,p. Price: In this bill, they are just adding a child who is at high for such a handicap on page 2, 

there is one issue and it kinda disturbs me that on the first page on line 23, we've been told that 

in some cases the counties, some adoptions aren't done until the child reaches the age of 5 just to 

make sure that they get the special needs assistance which I think is really unfair to the child. 

Re,p. Niemeier: moves an amendment of the word "disability' into where H says "handicap" on 

page 2, line 1, 3econd by Rep. Potter. 

BJm. DeYl.iil: Concerns on new language and on the age of 5 years old and older. 

Rm, Porter: concerns with no way of knowing who is at risk, need diagnosis. 

Rm,, Weisz: Risk factors of parent onlyt genet.ic only exce_ption, hold child until age 5 

Rm>, Potter: Children can be born to severe alcoholic or drug addicted mother, that.'s a concern 

of'mine. 

Th1, tnicrograr,hlo fl'lllgea on t~ls film are ai,curate reproductfons of rec,,rds ~lfvered to Modern Information svoteins for mfcrofflmlng end 
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BJm,J>~: No problem with subsidy once child is diagnosed, What concerns me now is we are 

doing more special needs ad'lption than we're doing regular infants adoption. The nu,nbers are 

growing. The oth~r one I have issue with is the minority, because the Tribal issues, its not a 

minority child iftts adopted by the same race, The Tribal members do not want their children 

adopted by whites, they have special laws for that. 

Rm,. Niemeier: \Vho makea the determination on if that child is high risk? The sooner we get 

those kids adopted, the happier we should be to give those kids a chance « descent lifo. Who 

decides if they are at h:gh risk at. the time they are adopted? Answer: Doesn't know what the 

dept. uses as criteria. 

Rm,, U..&lmn: I stHt don't like the idea of just declaring high risk and making a payment whether 

they need it or not. rm afrai<l every child will become high risk. 

fua1_Porter: Moves anwndment on page 1, line 23, overstrike 5 )'tS of uge or older, page 2, line 

t, ovet strike is at high risk for such a handicap and insert or has been diagnost1d by a licensed 

physician as being at high risk for such a disability, second by Rep, Weisz, 

fum,_ Weisz: How would a person define at high risk? 

Rep. Porter answer: I would look at it as an assessment a diagnosis of any other type of disease 

that they would have to get into the patients history and detennine if they truly are at high risk for 

such disability. And at any point and time if things progress with that child, they can be 

diagnosed as being at high risk or have basically have the amended disability nppear. 

&t:m, Pri~: That type of evaluation might be beneficial to adoptive parents. 

Rm,. Weisz: Problem with minimum age. 

Re_p, Porter: My intent wa~ to remove the age restriction as being an automatic critetia. 
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Re,p, Price: Your intention of amendment • if you are a special needs child if your under 18, if 

you have a physical, mental or emotional disability, you've been diagnosed by a physician as 

being at high risk for suoh a disability, you are a member of a minority or you are a member of a 

sibling group, 

Re,p, Weisz: Is mAnorlty a federal requirement? 

~: Needs age 5 and older back in, 

Re,p, Price: Counties are holding onto kids until age 5 or older and these kids need closure foster 

than that. 

Rm, Sandvig: Would like a definition for at risk. 

Rep, Price: A physician must make the decision. 

Vote on first part of amendment. 13 - O - 0 Passed 

Secot\d part of amendment to remove age 5 and replace with age 10. This is so those that are age 

categorized could be difficult to adopt would be an automatic. 

Ret,. Niemeier: Can't support because of her family involvement. 

Re,p. Sandvig: Clarification. 

Vote: 11 .. 2 .. 0 Passed 

Re_p. Price; We're hoping tl1at ihe Counties won't hang onto these kids longer, This should 

make it the othfll' way, that they won't keep them from age 3 to 5, I don't want them taking a 2 

yr. old and then hanging onto them for 3 years just so there's an automatic. 

Rep, Portm:: The intent of this language was so that if a member of a minority adopted into a 

race outside of that minority, I think that the dept. has stretched the intent of this particular 

' '·\ language outside of what its original goal was, 

\..,.) 
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~ep, Price: So you want them to have the coverage if its for example an international adoption 

or a refugee adoption or a Native Amerlcnn adoption into a nonnative American family? Yes, 

But if a Filipino couple's nurse from Harvey goes to the Philippines to adopt, its at the same rate, 

the same, 

Re,p, Weisz:. that's against the whole intent of what this legislation iJ meant to do which is to get 

our children, foster care or whatever adopted out. This is meant to help our hard to adopt 

children that we have here in the State of North Dakota. It definitely shouldn't be for 

international. 

ReJ>, Prlc~: That is not our intention to give up federal funds, but our intentionn is also to get 

these children adopted quickly and into the proper home. 

I 
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2003 HOUSE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. SB 2036 

□ Conference Committee 

Hearing Date March 19 t 2003 

Ta eNumber --1 X 

Committee Clerk Si ature 

Minutes: Committee Work 

House Human Services Committee 

Side A Side B Meter# 
52.1 • 61.6 

X 0.0-7.1 

Julie Hoffinan apperued to answer questions of the committee. She states she has no problem 

with replacing handicap with disability. The only concern she has is that with the new HIPP A 

Regulations in adoption as a whole we are going to face some difficulties with getting records 

regarding birth purents both for the benefit of the child is to share with the adoption parents as 

well as for the purposes of defining special needs and possible diagnosis for the child. 

R,w. Price: Regardless of who makes the diagnosis, that would be an issue. Answer: Yes, a 

physicians high risk would mean that that physician would have access to the parent records as 

well. 

Ms. Hoffinan: Regarding age .. Children currently waiting for adoption are boys between the age 

of 8 and 12 (school age) 

Re,p. Weisz: Would they tend to qualify anyway under the other criteria of emotional, how many 

\ .• ) of those because of just age that wouldn't be able to quallfy? 
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Answer: Many of them witt qualify under the disability diagnosis anyway because these arc who 

have, diagnosable disabilities as well. Th~rc are probably very few children that we designate 

solely as speoial needs on age alone that don't have another disability, Most of those children 

would probably be the younger. Children most affected are 5, 6, & 7 ages, just entering school, 

because it doesn't show up until then. 

Re;p, Niemeim:: What is the primary reason for studying the age as it currently is in statute, that's 

5 and older. 

Answer: That was a number that was generated by the Federal Government but I think it was 

based on adopt ability, that children as they entered school age. 

Re,p. Potter: The Federal Government pays for 70%, when? Answer: If a child is 4B eligible, 

then the Federal Government pays for 70% of the subsidy. 

Rep, Porter: Made a motion to replace 10 with 7, second by Rep, Pollert. 

Re.p. Price: I did specifically ask Julie about the concen1 from Rep. Weisz and she said there had 

been an issue, it was related as much to the fact that they had a case worker with some issues and 

feels that it is not necessarily huppening now. 

VOTE: 12 - 0- 1 Passoo 

Rep, DevHn: made a motion for DO PASS as Amended, second by Rep. Potter, 

VOTE: 12 - 0- 1 Rep. Amerman will carry the bill. 

f. 
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Tltle.0200 

Adopted by the Human Services Committee 
March 19, 2003 

Houae Amendment• to SB 2038 • Human 8ervlc11 OommlttN 03/1912003 

Page 1, line 23, ov&rstrlke Hf Ive" and Insert Immediately thereafter 11 ~n11 

Hou1e Amendmente to SB 2039 • Human Servlcea Commltt~"e 03/1912003 

Page 2 line 1 overstrike Nhandloap 11 and Insert. lmmedlately thereatter "d!sablUty", replace "la" 
'wtth .been diagnosed bv a licensed Phvslolan to be', and replace • handlcaD' with 

11dlsa ___ .. 

Renumber aocordlngly 

1 of 1 30110,0101 
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Date: Febr:uary~2003 
Roll Call Vote #: I 

2003 HOUSE ST ANDING COMMITTEE ROLL CALL VOTES 
BILliRESOLUTION NO. SB 2036 

House HUMAN SERVICES 

D Cheok here for Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By ~...,.f..____.N...;:_i_..;i en,~\tl..;;_er_:__ Seconded By 

Re2resentatives Yes 
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SENATE HUMAN SERVICES COMMITTEE 
Senate BIii Number 2036 

January 12, 2003 

Chairman Lee and members of the Senate Human Services Committee, 

good morning. My name Is Leanne Johnson and I am employed by 

Lutheran Social Services of North Dakota and serve as the A.A.S.K. 

Adoption Director. I am providing this written testimony to support the 

passage of Senate BIii 2036 regarding the definition of sper.lal needs as It 

pertains to assistance provided for adoption children, a proposed change 

to North Dakota Century Code 50-09-02.2. 

The A.A.S.K. program ls a collaborative effort between Lutheran Social 

Services of North Dakota, The VIiiage Family Service Center, Catholic 

Family Service and the North Dakota Department of Human Services. 

Turtle Mountain Child Welfare and Family Services Is affiliated with 

A.A.S.K. This program Is responsible for the adoption of children with 

special needs In North Dakota. The children placed for adoption through 

our program are children who are In the custody of the Department of 

Human Services or a county soclal service agency, Since the program 

began in 1993, a total of 522 children have been placed for adoption - 80 

children during calendar year 2002. 

I will refer the Committee to testimony provided by Ms, Julie Hoffman, State 

Adoptions Administrator for specifics of the current definition of "special 

needs" and the Important relatlonshlp this designation brings to adoption 

assistance ellglbfllty. The Adoption Assistance Program, or adoption 

subsidy program as It Is more commonly known, has proven to be a very 

Important tool In the placement of chl1dren with special needs. Subsidies 

enable a larger population of famllles to consider special needs adoption. 

As a result, hundreds of children In North Dakota have grown up In 

famllles, not systems. 
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With the Increase In drug and alcohol abuse In this state, as well as the 

existence of mental Illness In blologlcal famllles and sexual abuse of 

children, the ablllty to determine whether a child wlll have future problems 

Is difficult for many professlor1als, Including adoption soclal workers. In 

many cases, young children enter the foster care system and are placed for 

adoption, but these children are too young to accurately test for emotional 

or psychologlcal problems. This Is Increasingly the case since the 

Implementation of the Adoption and Safe Famllles Act In 1999 In North 

Dakota. 

Without tin adoption assistance agreement In place, ff an adoptive family 

returns to the agency for assistance due to the child's significant 

problems, the famlly ls either denied services or must undertake a lengthy 

process, Including the posslbillty of an administrative hearing process, to 

obtain benefits. The A.A.S.K. program has had contact with 1,~verat 
famllles over the last several years that adopted children, which were 

"healthy'\ but later developed significant mental health and emotional 

needs. At the time of the adoption, there may have been reason to believe 

blrthparents may have suffered from significant mental health disorders, 

Ingested alcohol or drugs during pregnancy yet no withdrawal symptoms 

were noted at birth, or a multitude of other pre-disposing circumstances. 

However, the family was not able to secure an adoption assistance 

agreement. Once the need arose, families discovered that oftentimes, they 

did not have sufficient funds to secure the proper treatment. They spent 

significant amounts of money, resulting In financial strain for famllles, and 

reall:zlng varying degrees of "success.', The A.A.S.K. program has worked 

a long with the Department of Human Services to assist some of these 

famllles In pursuing an adoption assistance agreement after legally 

flnallzlng their adoption. However, the guidelines for this type of 

,i 

'1 agreement are very stringent and are largely based on the famlly being able 
... J 
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to document flnanclal hardship. This type of situation can be an avoldabla 

tragedy for famllles adopting children with special needs. Recognizing 

this, the Department of Human Services has Implemented practice that Is 

supportive and really, what Is best, for our children and famllles. This 

practice ls In llne with thirty-one other states that have leglslatlvely 

recognized the lmport.9nce of this policy. The A.A.S.K. program believes 

adding the statutory language to Include children who are at "high risk" for 

phystcal, mental or emotional dlsablllty Is a pro-active and supportive 

measure for the children and famines of North Dakota. 

In closing, I would respectfully request that the members of this committee 

seriously consider the request to add to the definition of speclal needs as 

specified In NDCC 50-09-02.2 and give a "~ pass0 recommendation to 

Senate BIii 2036. Thank you for the opportunity to provide Information to 

your committee regarding this Important matter, I would be happy to 

answer any questions. 
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SENATE HUMAN SERVICES COMMITTEE 

Senate BIii Number 2036 

January 13, 2003 

Chairman Lee and members of the Senate Human Services Committee, 

good morning. I am Julle Hoffman. Administrator of Adoption Services for 

the Department of Human Services. I am here today to support the 

passage of Senate BIii 2036 regarding the definition of special needs as It 

pertains to assistance provided for adopted children. This Is a proposed 

change to North Dakota Century Code 50-09·02,2. 

I(:) 
~ 

Currentry, you will note that the definition of a chlld with special needs In 

this section Is a child who Is legally available for adoption (that Is that the 

parental rights of their birth parents have been terminated) and they are Jn 

the custody of the Department of Human Services or a county social 

service agency. The statute further states that the child must meet at least 
one of the following criteria: be over the age of five, have a physical, 

emotional or mental handicap, be a member of a rnlnority race or be part of 

a sibling group. A child, who meets at least one of these criteria, when 

placed for adoption with a family, may qualify to receive federal or state 

funded adoption assistance. This "special needs designation" is the first 

step In the ellgiblllty determination for adoption assistance. The chlld will 

need to meet addltiona! eligfbillty requirements relatod to their removal 

from their birth home, birth parent financial circumstances and placement 

circumstances. How the chlld meets these addltlonar criteria wlll determine 

whether the subsidy wlll be prlmarlly federally or State/ County funded. In 

November 2002, the percentage of our states' subsidies that were federally 

funded exceeded 72% of the total. 

I 

(_) 
Adoption assistance can take three forms - a monthly subsidy that Is no 

greater than the amount the child receives In a foster care payment, a 

1 
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reimbursement of expenses related to the flnallzatfon of the adoption (not 

to exceed $2000 per child) and medical assistance as a backup to the 

families primary health Insurance. Federal regulations regarding the 

federally funded (Tme IV•E) program (which the state assures will be 

applied to state funded adoption assistance as well) Is clear that the state 

has an affirmative duty to promote the program and make this resource 

available to famllles adopting spec:lal needs chltdren. The program was 

developed to provide permanency for chlldren with special needs In pt•bllc 

foster care by assisting states In providing ongoing flnanclal and medical 

assistance on their behalf to the famllles who adopt them. The amount of 

assistance Is determined through agreement between the family and the 

local agency~ by evaluating the noeds of the child and the circumstances of 

the family. Unlike other programs In the Soclal Security Act, the title IV-E 

adoption assistance program Is Intended to encourage an action that will 

be a lifelong social benefit to certain children and not to meet short-term 

monetary needs during a crisis. 

Senate BIii 2036 Is Intended to add statutory language to Include c hlldren 

who are at "high risk,, for physical, mental or emotional disability due to 

circumstances of birth or deprivation, Currently, thfrty .. one states have a 

"risk" definition similar to the one we propose in their codified special 

needs definition. Most children who are placed from foster care for 

adoption meet the current special needs definition. However, with the 

Implementation of the Adoption and Safe Familles Act In 1999 In North 

Dakota, certain children In the foster care system are being placed for 

adoption at an earlier age and may not meet the specific definitions of the 

criteria as it now stands. These children may howevert have a number of 

factors present that would predispose them to physical, emotional or 

mental health concerns In the future (such as maternal drug or alcohol use, 

birth parent mental health diagnosis, birth parent developmental dlsabillty, 

a number of moves In and out of foster care In early childhood, abuse 

2 
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and/or neglect history, etc), We believe that the famllles that adopt these 

children should have resources avatfabte to them now and In the future If 

those physical or mental health concerns would materlaltze. The proposed 

change In the definition of special needs as found In NDCC 50 •09 would 

codify current practice of the Department In determining such children as 

having "spec la I needs". 

Within calendar year 2002, 80 children from foster care were placed with 

familles for the purposE> of legal adoption. Of these 80 children, four 

children (or 5% of the placements) were designated as "special needs" due 

solely to their risk of developing a physical, mental or emotional handicap, 

and not meeting any of the current special needs criteria. The birth 

parents of all of these children have serious addiction Issues, and two have 

a docuenented history o·f their mother having Ingested alcohol and/or drugs 

during pregnancy. All of the birth mothers (and some of the birth fathers) 

of these children have serious mental health diagnosis. Two of the 

children's parents are considered mentally retarded. All four of the 

children have sibltngs that have been placed for adoption with other 

famflles. Had these children been placed with their slblfngs for adoption, 

they would have quallfled as special needs under the "slbllng" category, 

The foster parents of all four of these children became their adoptive 

parents, I would also note that In such cases where the child Is designated 

as "special needs" solely on future risk, It Is the practice of our adoption 

workers to recommend a zero monthly payment to the adopting family. By 

regulation however, the family may request up to the amount the chlld 

receives in a foster care payment. In all four of the cases cited above, the 

adopting family did request a monthly subsidy and the counties In which 

they llve agreed to their request, 

You wfll note that the flscal note attached to this bill Indicates that there 

wilt be a $0 Impact to the Department. As Indicated, It Is the practice of my 
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office to designate such children as have been described above as uspeclal 

needs". It Is my belief that this Is both good practice and that It protects 

the Department from future llablllty for having "wrongfully denied" a family 

an adoption subsidy. These children were all removed from their birth 

parents due to deprivation. They were placed with foster famllles who 

nurtured them, grew to love them and when these children became 

available for adoption, were wlllfng to assume the future risks of dlsablllty 

to adopt them and provide them with a permanent home. The Department 

strongly feelic; that we cannot abandon these famllles and leave them 

without the resources they wlll need to effectively meet their child's current 

and future needs. Addltlonalty, regulations regarding adoption subsidy 

Indicate that an adoptive parent has an opportunity for fair hearing If the 

family believes they have been wrongly denied benefits. Federal 

regulations state that an allegation that the "adoptive family disagrees with 

the determination by the State that a child Is lnellglble for adoption 

asslstance0 constitutes grounds for a fair hearing. If a famlly were to be 

successful in such a hearing, the famlly may be entitled to a retroactive 

payment of the wrongly denied subsidy. Many states have faced such 

hearings and have been required to pay retroactive payments amounting to 

tens of thousands of dollars. We believe that the Department's practice in 

these situations has prevented such fair hearings and retroactive 

payments. 

In summary, the Department requests that you give due consideration to 

our request to add to the definition of special needs as specified In NDCC ,o 
so .. 09 .. 02.2 and give a 11due pass" recommendation to Senate Bill 2036. I 

would be happy to answer any questions you may have. 
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HOUSE HUMAN SERVICES COMMITTEE 

Senate BIii Number 2036 

February 26, 2003 

Chairman Price and members of the House Human Servfoes 

Committee, good morning. I am Julie Hoffman, Administrator of Adoption 

Services for the Department of Human Services. I am here today to 

support the passage of Senate BIii 2036 regarding the definition of special 

needs as It pertains to assistance provided for adopted chfldren. This Is a 

proposed change to North Dakota Century Code 50-09-02.2. 

Currently, you will note (beginning on llne 21 of the first page of the 

bill) that the definition of a chlld with speclal needs In this section Is a child 

who Is legally available for adoption (that Is that the parental rights of their 

birth parents have been terminated) and they are In the custody of the 

Department of Human Services or a county soclal service agency. The 

statute further states that the chlld must meet at least one of the following 

criteria: be over the age of five, have a physical, emotional or mental 

handicap, be a member of a minority race or be part of a sibling group. A 

chlld, who meets at least one of these criteria, when placed for adoption 

with a family, may qualify to receive federal or state funded ado~tlon 

assistance. This "special needs designation" Is the first step In the 

ellglblllty determination for adoption assistance. The child wlll need to 

meet addltlonal 0llglblltty requirements related to their removal from their 

birth home, birth parent financial circumstances and placement 

circumstances. How the chlld meets these addltlonal criteria wlll determine 

whether the subsidy will be prlmarlly federally or State/ County funded. In 

January 2003, the percentage of our srates' subsidies that were federally 

funded exceeded 73% of the total. 
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r Adoption assistance can take three forms - 1) a monthly cash 

subsidy that Is no greater than the amount the child receives In a foster 

care payment. 2) a reimbursement of expenses related to the finalization of 

the adoption (not to exceed $2000 per child) and 3) medical assistance as a 

backup to the famllles primary health Insurance. Federal regulations 

regarding the federally funded (T'ltle tV•E) program (which the state af;sures 

wlll be applied to state funded adoption assistance as well) Is clear that the 

state has an affirmative duty to promote the program and mt.tke this 

resource available to famllles adopting special needs children. The 

program was developed to encour.age permanency for children with special 

needs In publlc foster care by assisting states In provldln g ongoing 

flnanclal and medical assistance on their behalf to the families who adopt 

them. The amount of assistance Is determined through agreement 

between the family and the local auency, by evaluating the needs of the 

chlld and the circumstances of the ·ramify. Unlike other programs In the 

Social Security Act, the title IV•E adoption assistance program Is Intended 

to encourage an action that will ~e a lifelong social benefit to certain 

children and not to meet short-term monetary needs during a crisis. 

0 

' 

Senate BIii 2036 Is Intended to add statutory language to Include 

children who are at ,.high risk" for physlc.1al, mental or emotional disability 

due to circumstances of birth or early deprivation. Currently, thirty-one 

states have a ••risk,, definition similar to the one we propose as part of their 

codified special needs definition. Most children who are placed from foster 

care for adoption meet the current special noeds definition. However, with 

the Implementation of the Adoption and Safe Fam Illes Act In 1999 in North 

Dakota, certain children In the foster care system are being placed for 

adoption at an earlier age and may not meet the specific definitions of the 

criteria as ft now stands. These children may however, have d number of 

factors present that would predispose them to physical, emotional or 

( ___ ) mental health concerns In the future (such as maternal drug or alcohol use, 
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birth parent mental health diagnosis, birth parent developmental dlsablllty, 

a number of moves In and out of foster care In early c hlldhood, abuse 

and/or neglect history, etc). We believe that the famllles that adopt these 

children should have resources avallabfe to them now and In the future If 

those physical or mental health concerns would materlallze. The proposed 

change In the definition of special needs as found In NDCC 50-09 would 

codify current practice of the Department In determining such children as 

having "special needs". 

In calendar year 2002, 80 children from foster care were placed with 

famllles for the purpose of legal adoption. Of these 80 children, four 

cihlldren (or 5% of the placements) were designated as .. special needs" due 

solely to their risk of developing a physical, mental or emotlC'nal handicap, 

and not meeting any of the current special needs criteria. Let me 

speclflcally describe the risk to these four children due to their birth famlly 

history. The birth parents of all four of these children have serious 

addiction Issues, and two have a documented history of their mother 

having Ingested alcohol and/or drugs during pregnancy. All of the birth 

mothers (and some of the birth fathers) of these children have serious 

mental health diagnosis. Two of the children's parents are considered 

mentally retarded. All four of the children have siblings that had been 

prGvlously placed for adoption with other familles. Ironically, had any of 

these children been placed with their slbllngs for adoption, they would 

have qualified as special needs under the "sibling" category. The foster 

parents of all four of these children became their adoptive parents. I would 

also note that In such cases where the child Is designated as "special 

needs,, solely on future rtsk, It Is the practice of our adoption workers to 

recommend a zero monthly payment to the adopting family. By regulation 

however, the famlly may request up to the amount the child receives In a 

foster care payment. In all four of the cases cited above, the adopting 

family did request a monthly subsidy equivalent to the amount of the foster 
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care payment they had been receiving and the counties In which they llve 

agreed to their request. 

You will note that the fiscal note attached to this blll Indicates that 

there wlll be a $0 Impact to the Department. As Indicated, It Is the practice 

of our program to designate such children as have been described above 

as ••spec la I needs". It Is our belief that this Is both good practice and that It 

protects the Department from future llablllty for having "wrongfully denied" 

a family an adoption subsidy. These children were all removed from their 

birth parents due to deprivation. They were placed with foster famllles who 

nurtured them, grew to love them and when these children became 

available for adoption, were wllllng to assume the future risks of dlsablllty 

to adopt them and provide them with a permt1nent home. The Department 

strongly feels that we ca11not abandon these famllles and leave them 

without the resources they wlll need to effectively meet their child's current 

and future needs. Addltltonally, regulations regarding adoption subsidy 

Indicate that an adoptive parent has an opportunity for fair hearing If the 

family believes they tw~ve been wrongly denied benefits. Federal 

regulations state that an allegation that the "adoptive famlly disagrees with 

the determination by the State that a child is Ineligible for adoption 

assistance" constitutes grounds for a fair hearing. If a family were to be 

successful In such a htttarlng, the family may be entitled to a retroactive 

paym&nt of the wrongly dented subsidy. Many states have faced such 

hearings and have been required to pay retroactive payments amounting to 

tens of thousands of dtlllars for an Individual case. We believe that the 

Department's practice In these situations Is proactive and has prevented 

such fair hearings and retroactive payments. 

In summary, the Department requests that you give due 

,-:onsideratlon to our request to add to the definition of special needs as 

s~1eclfled In NDCC so .. os-02.2 and give a 14do pass" recommendation to 
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Senate BIii 2036. That concludes my remarks. 1 would be happy to answer 
any questions you may have. 
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HOUSE HUMAN SERVICES COMMITTEE 
Senate BIii Number 2036 

February 26, 2003 

Chairman Price and members of the House Human Services Committee, 

good morning. My name Is Leanne Johnson and I am employed by 

Lutheran Soclal Services of North Dakota and serve as the A.A.S.K. 

Adoption Director. I am providing this written testimony to support the 

passage of Senate BIii 2036 regarding the definition of special needs as It 

pertains to assistance provided for adoption children, a proposed change 

to North Dakota Century Code 50-09-02.2. 

The Adults Adopting Special Kids (A.A.S.K.) program is a collaborative 

effort between Lutheran Social Services of North Dakota, The VIiiage 

Family Service Center, Catholic Family Service and the North Dakota 

Department of Human Services. Turtle Mountain Child Welfare and Family 

Services Is affiliated with A.A.S.K. This program ts responsible for the 

adoption of children with special needs In North Dakota. The children 

placed for adoption through our program are children who are In the 

custody of the Department of Human Services or a county social service 

agency. Since the program began in 1993, a total of 522 children have been 

placed for adoption - 86 children during calendar year 2002. 

I wltl refer the Committee to testimony provided by Ms. Julie Hoffman, State 

Adoptions Administrator for specifics of the current definition of "special 

needs" and the Important relatlonshlp this designation brings to adoption 

assistance ellglblllty, The Adoption Assistance Program, ow- adoption 

subsidy program as It Is more commonly known, has proven to be a very 

Important tool in the placement of children with special needs. Subsidies 

enable a larger population of famllles to consider special needs adoption. 

As a result, hundreds of children In North Dakota have grown up In 

famllles, not systems. 

Page 1 of 3 
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With the Increase In drug and alcohol abuse In this state, as well as the 

existence of mental Illness In blologlcal famflles and sexual abuse of 

children, the ablllty to determine whether a child wlll have future problems 

Is dtfflcutt for many professionals, Including adoption social workers. In 

many cases, young children ente·r the foster care system and are placed for 

adoption, but these chlldron are too young to accurately test for emotional 

or psychological problems. This ts Increasingly the case since the 

Implementation of the Adoption and Safe Fammes Act In 1999 In North 

Dakota. 

Without an adoption assistance a1'1reement In place, If an adoptlVe family 

returns to the agency for as~~I1stance due to the child's significant 

problems, the family Is either denh•d services or must undertake a lengthy 

process, Including the possibility c•f an administrative hearing process, to 

obtain benefits. The A.A.S.K. program has had contact with several 

famllles over the last several years that adopted children, which were 

,.healthy", but later developed slEJniflcant mental health and emotional 

needs. At the time of the adoption, there may have been reason to believe 

b~rthparents may have suffered from significant mental health disorders, 

Ingested alcohol or drugs during pregnancy yet no withdrawal symptoms 

were noted at birth, or a multitude of other pre-disposing circumstances. 

However, the family was not able to secure an adoption assistance 

agreement. Once the need arose, f,1mllfes discovered that oftentimes, they 

did not have sufficient funds to se,cure the proper treatment. They spent 

significant amounts of money, resulltlng In flnanclal strain for famllles, and 

reallzlng varying degrees of 11success." The A.A.S.K. program has worked 

along with the Department of Hun,an Services to assist some of these 

famllles In pursu,ng an adoption assistance agreement after legally 

finalizing thel r adoption. However, the guidelines for this type of 

i agreement are very stringent and are largely based on the family being able 
,, _ _,,) 
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to document flnanctal hardship. This type of situation can be an avoidable 

tragedy for famllles adopting children with special needs. Recognizing 

this, the Department of Hu•nan Services has Implemented practice that Is 

supportive and, really, what Is best for North Dakota's children and 

families. This practice Is In line with thirty-one other states that have 

leglslatlvely recognized the Importance of this pollcy. The A.A.S.K. 

program believes adding the statutory language to Include children who 

are at "high risk" for physical, mental or emotional dlsablllty Is a pro-active 

and supportive measure for the children and famllles of North Dakota. 

In closing, I would respectfully request that the members of this committee 

seriously consider the request to add to the definition of special needs as 

specified In NDCC 50-09-02.2 and give a .. do pass" recommendation to 

Senate BIii 2036. Thank you for the opportunity to provide Information to 

your committee regarding this Important matter. I would be happy to 

answer any questions . 
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House Human Services Committee 

Senate BIii 2036 

February 26, 2003 

Good morning Chairman Price and members of the House 

Hurvtan Services Committee. Allow me to Introduce myself, my name Is 

Shirley Hoffarth and t have been Involved In the adoption arena In North 

Dakota for the past thirty years. The last ten years I have been employed 

as an adoption speclallst with the AASK program In the Northeast and Lake 

Regions of the state. I am presenting testimony In support of the passage 

of Senate BIii 2036, which Is a change to North Dakota Century Code 50• 09• 

02.2. 

Over the years since adoption has btlen part of my llfe, I have 

seen many changes and happily I can say most of them positive. Adoption 

practice has changed along with society. lnltlally, adoption was 

considered to be for the purpose of providing Caucasian families, who 

were unable to bear children, with a chlld to parent. The available Infants 

came from women who society deemed inappropriate to be single parents. 

Thus adoption was the choice they were forced to make. Those adoptions 

were completed In a shroud of secrecy; most times the adopted child didn't 

even know he/she was adopted. Not only were they unaware, but also their 

adopted famllles were not aware of the birth famlly's social and medical 

background. The records show little Information was documented. 

Happily that trend has changed along with society. Secrecy Is no longer 

the norm, but the exception. 

One of the other changes Is that children that Wftre considered 

to be, uunadoptable," are now being placed Into permanent famllles. Those 

children are the ones who are coming through the courts because for one 

\..__) reason or another their blologlcal parents cannot parent them. These 
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children are considered to be special needs, according to North Dakota 

Century Code 50•09-02.2, based on; being over the age of five, being placed 

as part of a slbllng group, being of a minority race that Is hard to place, or 

having a physical, mental or emottonal handicap, With the Implementation 

of the Adoption and Safe Families Act In North Dakota In 1999, there are 

many more children being referred for adoptive placement. 

The process of Concurrent Planning has provided us with a 

wonderful tool to provide permanency for children much earlier In the 

process. However, In doing so we may not know If the child will eventually 

flt Into the categories llsted above. These are the children, we would 

consider to be uat risk" for being In those categories. 

Good practice tells us that because of their family history and 

the knowledge we have of the situation that they wlll be special needs 

children by virtue of being who they are. They are the chlldren whose 

parents are developmentally delayed or mentally Ill. They are the r.hlldren 

whose parents used alcohol or drugs during their pregnancy. They are 

also the children of parents who had other children's rights Involuntarily 

terminated. Despite who they are they are children who need permanent 

families to care for them. We have been blessed with outstanding famllles 

who have come forth to parent some very challenging children. What we 

need to do Is support them In any way we can. We need to provide a safety 

net for them so those children do not have to come back Into the foster 

care system In order to get the help that they need. If the only way they 

can access services Is to put the chlld back Into the custody of the state we 

have only compounded the issues. By changing the law to reflect what Is 

good practlc&, we wlll be able to provide both monetary and soclal services 

to these children and their famllles. It Is a proactive measure to assist 

children and famllles. 
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To understand more fully of what I speak, please allow me to 

give a real llfe example. Three months ago, an adoptive famlly of a fifteen• 

year-old child, who was adopted as an Infant, was referred to me to help 

them secure some flnanclal and supportive assistance. The day their son 

was placed In their home as an adopted chlld, they were told by the agency 

that there was a family history of severe mental Illness. Within minutes he 

was placed Into their arms, they had waited five years for that moment. 

They have held that moment In their minds and hearts for the last fifteen 

years. They monitored his behaviors and academic abllltles as he 

struggled through elementary school. By middle school they were seeing 

doctors and were Involved with the Juvenile court system. Now, their son 

Is In a resldentlal treatment faclllty and wlll be for a minimum of a year. 

This famlly rasldes In a small community where thei, operate a small 

business. Because of their son's behaviors their pau,ntlng has been 

criticized, their business has faltered and their finances have been 

depleted. If this chlld would have been placed as a special needs chlld the 

expectations wou!d have been different, services could have been 

accessed sooner, and financial assistance could have been provided to 

this family, What we can do now Is really too little too late. 

In conclusion, I urge you to give consideration to adding to the 

criteria of a special needs child that of, uhlgh rlsk,rt as proposed In 

Senate BIii 2036. At this time, I would be happy to entettaln any questions 

you may have. 

Thank you for the opportunity to address this committee. 
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House Human Services Committee 

Senate BIii Number 2036 

Chairman Price and members of the House Human Services 

Committee. I would like to offer some addltlonal Information to the 

testimony presented on this bUI on Wednesday, February 26th. 

I have attached two pieces of Information requested by members of 

the committee; a projection of the number of adoption subsidy cases Into 

the future (requested by Rep. Weisz) and a chart that describes the number 

(and percentages) of agency adoptions for calendar 2002 (requested by 

Rep, Potter). Please note that In addition to the agency adoptions noted 

on this chart, there were an additional 183 stepparent adoptions that 

occurred In the same time frame. Stepparent adoptions do not Involve the 

services of a child placing agency. 

·· I· would like to add a further comment about the flnanclal benefits to 

the state of moving children to adoption from foster care. In addition to the 

obvious emotional benefits of providing a chlld with a permanent family, 

the state will reallze financial savings when a child from foster care Is 

adopted, Even ff the subsidy paid to the famlly Is the equivalent of the 

foster care payment, the state saves the additional costs of foster care 

case management, the costs of the Juvenlla court related to the yearly 

permanency court reviews and the medical costs since the family generally 

has private Insurance that is the first payer of medical clalms. 

If I can be of any further help, please feel free to contact me at 328 • 

4805. 

Submitted by: Julie Hoffman, Administrator, Adoption Services, 3/3/2003 
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