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2003 SENATE STANDING COMMITTEE MINUTES 

BILL/RESOLUTION NO. SB 2045 

Senate Judiciary Committee 

□ Conference Committee 

Hearing Date 0 1/20/03 

Tape Number Side A SideB 
1 X 
4 X 

··--
Committee Clerk Sismature 

Meter# 
00-39.0 
1.2-14,5 

Minutes: Senator John T. Traynor, Chairman, called the meeting to order. Roll call was taken 

and all committee members present. Sen. Traynor requested meeting starts with testimony on the 

bill. 

Testimony ln support of SB 2045 

Vonnette Richter (Attachment 1) This bill deals with a date change (meter .03) The committee 

researched the effect this would have in rural areas in answer to Senator Stanley W. Lyson, Vice 

Chairman question. 

Re» Merle Boucher (meter 4.4) As a membei· of the Judicial A Committee we should remember 

two things when looking at this bill: 1. The rights and protection of the Individuals 2, How can 

we mechanti.·>elly do this process/time, 

Tenyl Ostmo (meter 7,0) Attachment 2. Yes I won my lawsuitt with a substantial dollar amount 

answered Sen. Traynorts question 
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CorlnnQ Hofmann- Director of Policy and Operations for the protection and advocacy project. 

(meter 15.0) Attachment 3. 

Testimony in opposition of SB 2045: 

Judge Benny A Orlft. (meter 17.0) Presiding Judge of the South Central district. I have twelve 

counties with ten Rural. Sited counties. It is difficult to contact contract attorneys in some areas 

in this time period. Yes a judge can request an extension if the defense council requests it 

answered Sen. Traynorts question, Discussion on "good11 cause to extend a date, 

Sen. Dever asked if they used all seven days or how many were done sooner? They have no 

record of this to answer. 

Senator Stanley W. Lyson, Vice Chainnan (meter 24) asked ifin accordance to this bill you 

could not do this would the person then be released? Yes Discussion of the Petitioners 

testimony very one-sided. 

John Olson ND States Attr. Assoc, (meter 25) Stated this was a big debate on this bill and the 

Study ensued. We are not capable of doing this process so quickly. City Vs Rural counties are 

very different. Referred to Holiday and weekend. 

Arnold Thomas .. Health Care Assoc. (29.8) Relationship between the Judiciary apparatus 

protecting the individual rights right up against medical decision making in terms of harm to 

oneself or possibly harm to others. Laws need to be made unifonnly. 

Senator Thomas L. Trenbeath discussed how holidays and weekends effect the hearing date-the 

soonest would be 4 the longest 7 (three day weekend) 

Testimony Neutral to SB 2045! 
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Allan Stenehjem, (meter 34.2) Mental Health Assoc of ND. The number of hearings we actually 

hear (refer to attachment 2) These are very few oases, Today is a Holiday for me, I still had to 

get prepared for today and work today, That is a condition ofmy employment. 

Testimony In favor to SB 2045• 

Robert Osco, Physician. (meter 38.4) All patients will be examined with in 24 hours of 

incarceration by a doctor is the present Law. 

Charles Pn:1pichg1 ~Social Worker. (meter 42) Notice the peoplo who are against this bill are 

against it due to a work preparation process. The people who are for it are patients and the 

people who directly truce care of them, The definition of a professional is to give to a job what a 

job 

i) Senator John T. Traynor, Chairman closed the hearing 
...... ~ 

Senator John T. Traynor, Chairman, called the meeting to order, Roll oall was taken and all 

committee members present. Sen. Traynor starts with committee work on the bill 

(meter 1.2) 

Is any addionat information needed for this bill. 

Senator Stanley W. Lyson, Vice Chainnan reminded Sen. Traynor of E-Mail from District 16 

Judge NE Judicial District, a Judge whom I have great respect for. 

Discussion on a.m. conversation (3.0 meter) 

Motion Made to Do Not Pass SB 2045 (metre S.9) by Senator Thomas L. Trenbeath, seconded 

by Senator Stanley W. Lyson, Vice Chainnan 

L.----·---------------------- ------------------
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Roll Call Vote: 3 Yes. 3 No. 0 Abs•mt 

Motton Falls 

Discussion 

Motion Made to pass SB 2045 by Senator Carolyn Nelson and seconded by Sen. Dever 

Roll Call Vote: 4 Yes. 2 No. 0 Absent 

Motion ca1·rled, amendment passed. 

Floor Assignment Sen. Dever 
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Date: January 20, 2003 
Roll Call Vote #: 1 

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. SB 2045 

Senate JUDICIARY Committee 

D Check h~re for Conference Committee 

Legislative Council Amendment Number 

Action Taken DO NOT PASS 

Motion Made By Senator Thomas L, 
Trenbeath 

Stnators Yes 
Sen, John T. Traynor .. Chainnan X 
Sen. Stanley, Lyson .. Vice Chair X 
Sen. Dick Dever 
Sen. Thomas L. Trenbeath X 

Seconded By Senator Stanley W. Lyson, 
Vice Chainnan 

No Senators Yes 
Sen, Dennis Bercier 
Sen. Carolyn Nelson 

X 

Total (Yes) __ TH_R __ E_E__,('""""3) _____ No THREE (3) 

No 
X 
X 

Absent Zero {Qs.,__ _____________________ _ 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 

MOTION FAILS 
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Date: January 20, 2003 
Roll Call Vote #: 2 

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. SB 2045 

JUDICIARY 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken DO PASS 

Committee 

Motion Made By Senator Carolyn Nelson Seconded By _S.:..:e;:.:;:n:.:..., B:.;..er~ci;_er _____ _ 

Senators Yes No Senators Yes No 
Sen. John T. Travnor ~ Chainnan X Sen, Dennis Bercier X 
Sen, Stanlev. Lvson .. Vice Chair X Sen. Carolyn Nelson X 
Sen, Dick Dever X 
Sen. Thomas L. Trenbeath X ,,,-.......,__ 

··•'I••,.....-· 

\ 

Total 

Absent 

w 

.. ~ 

(Yes) __ FO_U_R_(.._.4) ________ No TWO (2) 

Zero (0) 

Floor Assignment Se.==-n:.::.::at~or:...:D:.;..i-..;;c.:_;;k..::;D;..:e...;..v.:..:;er:..-________________ _ 

If the vote is on an amendment, briefly indicate intent: 
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REPORT OF STANDING COMMITTEE (410) 
January 20, 2003 5:28 p.m. Module No: SR•10·0800 

Carrier: Dever 
Insert LC: • Tltle: • 

REPORT OF STANDING COMMITTEE 
SB 2045: Judiciary Committee (Sen. Traynor, Chairman) recommends DO PASS 

(4 YEAS, 2 NAYS, 0 ABSENT ANO NOT VOTING). SB 2045 was placed on the 
Eleventh order on the calendar. 
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2003 HOUSE STANDING COMMITTEE MINUTES 

BILLJRESOLUTION NO. SB 2045 

House Judiciary Committee 

□ Conference Committee 

Hearing Date 3 .. 3.03 

Ta Number Side A SideB 
t xx 

Mfnutes; 12 members present, l member absent (Rep. Klemin) 

Chairman DeKru; We will open the hearing on SB 2045. 

Bo, Mede Boucher: Introduced the bill. 

Chalnuen DeKny; Thank you. 

0-50 

Vongette Bshter. LC: (see attached Interim Judicial A Committee Minutes) 

Chlfnn•p DeKrey; Thank you, Further testimony in support . 

.Itml 0,tmo; Support (see attached testimony), 

Chth:mnn PeKrty; Thank you. Further testimony in support. 

Meter# 

Bruce Mun:y. Protection and Adyoeac;y Project; Support (see attached testimony). 

Bf»• Delmore\ Can you tell me when the juvenile court was changed to 4 days, did we have a 

longer period onoe upon a time for that as well. 
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Mr. Murry: It was a longer tim~ period, I came into the juvenile system just as the 4 day was 

coming in. I don't recall if it was 7 or not. But it was much stricter requirements to stay within 4 

days right at the time when I was transitioning in, 

Rep. Delmore; What yenr did you come in, 

Mr. Myrry: I came in at the beginning of 2001, 

Reg, Delmore; You did not see a problem with scheduling with the court or transportation. 

Mr. Mura~ In the juvenile setting, transportation m.ust have been provided by the same law 

enforcement agenoies and transportation was a problem if they were in custody, or they have 

been l~nsported by foster family if that's where they were, It was a little different situation. Out 

of about l 00 probable cause hearings, 4 or S were clearly outside the time line and they were 

continued for the judge saw that they couldn't schedule the defense attorney, or just couldn't get 

any of the witnesses there, It gave the court an opportunity to look over the papers and establish 

a comfort level, that yes, this should be going foiward. Actually one of those cases was 

dismissed right at that point. 

Chairman DeKuy; Thank you. Further testimony in support? 

Robert 01tmo; I practiced medicine in ND for 18 years, The ND Academy of Family 

Physicians has given their support tor the bill, re<luoing from 7 days to 4 days, the number of 

days a person can be held without a preliminary hearing. During the interim, the Judioiary A 

Committoo, met to discuss this bill four times, There was much testimony on both sides, The 

issues of excluding weekends and holidays was discussed and rejeoted, When a person is 

admitted to a psychiatric unit against their will, they are seen within 24 hours, Hospitals don't 

1 •·,,, have incentive to get people out sooner than the 7 days, especially if insurance is footing the bi11. 
( 1. _J 
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We don't want this done to our patients. That isn't health care. We have to ask ourselves, for 

whose convenience are we delayh1,g these people's right to their day in court, Four days is plenty 

in ND. 

Chairman DeKrey: TI1ank you. 

Rep, Eckre: The ND Mental Health Association, Al Stenehjem, had testified in favor on the 

Senate side and he also testified in favor during the interim on this bill. 

Chairman DeKuy; Further testimony in support? Testimony in opposition, 

Edwin Dyer, Attorney: Opposed (see attached testimony). 

Rep, Delmore; You used one situation of a Friday evening, but I would believe that probably 

wouldn't happen very often and it would also be a continuance that would be able to be granted 

to rectify this type of situation. Am I correct in that. 

Mr. Dyer:. In my experience, committals happen all the time, usually not very often in evening 

situation or weekends, but what my point was, it makes it over the time limit if you accept a 

petition anct immediately have a continuance because it just can't happen in that time line. 

Rep, Delmore: When we look ut the loss of civil tights, however, in setting priorities, other 

states do this in 72 hours, This says 4 days. 

Mr, Dyer: I don't know the situation in Minnesota, if the courts are open outside of normal 

hours, but I think the real problem is the ease with whioh people are placed it1 the situation of 

being are deprived of their liberties before this hearing, not really so much the timing of the 

hearing. 

Rep, Delmore: I think that if I was deprived of those, I would be very cautious in the amount of 

time. The testimony we got from the Judiciary A Committee, compared us with 13 other states 

L ---------••--• -.-Cl---••-A44-CA ____ ,__. _ _,_,_., __ ,_• .....,_,_ _____ ,.,..,._~--·· ........ ,.~--..... -~~-· ··---·,.---- .. 
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that have less time, and in 8 of the 14, they do use 72 hours, so I guess I have a problem with you 

saying that it is way too short a period of time. 

Mr. Dyer: Most of the cases I'm involved with, hearings are held in less than 7 days, that just 

gives you an outside time limit. In most cases, incentives in the system, cause the hearing to be 

held sooner, but most people are hospitalized at pub Ho expense, instead of insurance expense, 

and they typically if there aren't weekends and holidays in between, they are usually within 3 of 4 

days. 

Re,p, Delmore: I would certainly like to have you provide some statistics that show how many 

of them really are significantly less time than 7 days. I think once we set a parameter, most of it 

isn't going to take 7 days. 

Rtp, Eckre; After I saw this passoo the Senate, I did some research. Northern Minnesota is way 

less populated than even western ND. I called some of those COW\ties and they have no problem 

with the 3 day limit, even though they are very rural counties up there. They are able to do itt so I 

question why it can't be done hm-e in Burleigh County. 

Mr, Dyer: The main point is that the real problem isn't being addressed, there art1 other 

problems in the system, rather than the time of the hearings. 

Chairman DeKrty; Thank you. Further testimony in opposition. 

John Olson, ND States Attorney AssociaUon; Opposed, We have a problem with the 

reduction from 7 to 4 days, We need thr.t period of time for states attorneys to be able to prepare 

for suoh a hearln& get reports as necessaryt and I think that 4 days squeezes that to an 

unreasonable limitation, I know that historically that this issue has been studied by those who are 

1 
·--·-, concerned with mental health commitments from the task forces that are involved with our 

·~· 
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mental health commitment laws. to law enfor~ent people who are concerned about the fact of 

the application and making sure that fair hearings are set up and held and ad(;quate reports are 

obtained. We've always come down to the point where that is just too short a period of time. I 

know that there is an opportunity for a judge to look at that extension through Just Cause shown. 

But that just cause showing is routine order that is issued by the court to extend those hearings, 

We have no problem with an amendment that would exempt holidays and weekends. Ifit would 

be 4 days with that exemption, I think that would work. 

Chairman DeKrey: We•ve got western counties that don•t even have an attorney in the county, 

they contract for states attorney's services, so in a situation like that, is a 7 day time limit even 

long enough. 

Mr. Olsog: I think that raises a good point. But I think people who are incarcerated and who 

have that right to that hearing. need a quick, ~xpedient hearing, and I think that the state needs to 

take whatever steps it has to take to guarantee that that prompt hearing be held. I would not 

believe that we should go beyond the 7 dayst but you hav~ certainly Aised some really significant 

issues about the rural counties that don't have access to all kinds of services. 

Rep, D¢1.moq: Is there a different standard for adults vs. juveniles. Juvenile cases are heard 

within 4 days, Is there a different standard of priority there. l can't imagine the numbetR are 

going to be that huge, 

Mr. OlfOQ; That is an excellent point. I don't know ifl can defend on that, but there is a little 

more involved in the reporting and the kinds of medical expertise that's required for these mental 

health hearings. There is a distinction to be made between the juvenile and the adult systems, 
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Rep, Eckret Can you tell me why in Minnesota, Hennipin County, there is no rural area left and 

all the way up to northern Minnesota, where it is very isolated, and a lot of roads you can •t get 

through, how are they able to do it in that state, and we can't do it here. 

Mr, Qlson: I don't know. 

Chairman De,Krey: Thank you. Further testimony in opposition. 

Arnold Thomas. President of the ND Health Association: Opposed. I would like to raise our 

concerns with SB 2045 and recommend 88 an alternative to 2045, that you reject 2045 and 

support HCR 3034 for the following reasons: we're very involved in behavioral health activity 

across the state the ND. What is reported is practical difficuW es coordinating a variety of 

different entities that involve a person's rights. The commentary heard earlier underscore the 

importance of human dignity and a person's rights and freedoms. Certainly hospitals support 

that, on the other hand, endangennent to oneself or to others is of equal concern and it is a 

societal responsibility to set up a mechanism that weighs those two and balances them. HCR 

3034 opens up that whole discussion. Time right now is the biggest difficulty that we encounter. 

In some counties we have the ability to work within the proposed limited time frames, and other 

counties not necessarily. Three and tbur day weekends, and the availability of access to the 

courts and the judicial system, particularly in the area of involuntary commitments is not unifonn 

in terms of its adminiRtration. We're not sure whether the problem requires a different 

mechanism within the facilities to make the evaluation infonnation more readily available to the 

judicial system so it can act in its appropriate role or whether or not there are also some 

difficulties within the administration of the Judiciary that makes the process rather burdensome as 

a person is waiting to detennine whether or not they are goiug to be able to re-enter society as an 
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independent individual, We don't know. HCR 3034 would open up that alternative for 

discussion. However, if the Committee chooses to advance SB 204S, Mr. Olson's suggestions 

for amendments, relating to the three or four day weekends, we would certainly support, or 

reduce the days from 7 to 6, which accomplishes the same objective, What you have here is not 

so much of an issue relative to human rights, which is what stimulated this bill, and we 

understand that, but you have a mechanism in place that doesn't work. We ask the committee to 

reject SB 2045 and take a look at the system with the Attorney General and determine if there is a 

better way that North Dakota can deal with hwnan freedom and also a danger to oneself or to 

society and then come back with the necessary recommendations to address this issue once and 

for all. 

BfD, Dehnoa·e; We often do studies and I think this has been through a whole interim committee 

and as we look at other states, can you tell me why states like MN and so many others can 

accomplish this in 72 hours and we want to keep our 7 days. 

Mr. Thomas: I can only report to you anecdotal information. When I asked the question and 

what was reported to me is that the access to the courts is the problem. Not all courts are able to 

respond in the 4 day period. That isolates the issue separately from human freedom, human 

dignity. It is a mechanic~! situation. We have another measure that will be coming to this 

committee as well and it has to do with the electronic transmittal of information. Courts are not 

available to take faxes aoross the state over weekends. Some aret most are not. So the 

infonnation could even be electronically transmitted, but our ability to work with the courts in 

many instances is impeded for reasons that we think need to be reevaluated, Thafs the best I 

\ oan talk to, My reason for opposing SB 2045, is the mechanics, not the person, the individual. 
·-~ 
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We have a meohanism that just doesn't work well. Taldng it down to 4 days in many respects is 

just going to accelerate the problem that we're having with the 7 day time period. What we're 

asking is to work with the Attorney General's office under the auspices of the legislative interim 

committee and address the problem head on, We have not addressed the mechanics of the 

problem, 

B&,p. Delmore: If it can be done in 72 hours in other places, we set priorities to work with 

juveniles to do this. We know that. I guess I think the mechanics that we would put in place if 

we tell the courts and the other people, this is what ifs going to be, as policy, 

Mr, Thomas: I don't disagree with you, This is truly a system of priorities. What my concern 

is, do we know what the requirements are so those priorities can be acted upon. I don't have an 

answer to that. Someone from the court would have to address that. 

Rep, Eck,ret The Attorney General of ND has excellent people working for him to track every 

bilJ, and they've been to our committee many times when they are opposed or for something, yet 

they haven't said anything on the interim committeet they didn 1t show up in the Senate hearings, 

and they are not here today. So if you are recommending that we work with the Attorney General 

on this, it seems the Attorney Ge11eral must not have much problem with this bill. 

Mr, Thomas: I am in no position to speak for the Attorney General. 

BG• Eck,re: Hospitals are open 24 hours a day, aren't our medical community and the police are 

on 24 hours a day. Civil rights is an ongoing thing. 

Mr. Thoma,: What you say is absolutely tme and on an involuntary commit, health 

professionals are making a decision that this individual's freedoms need to be restricted on 

medical basis. But in order for that to happen, they need to have judicial access because this is a 

' 
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very, very important individual right that is being addressed by the medical profession and the 

courts. The problem is the length it should be. It is not a lack of respect or disregard for the 

rights of an individual. We have to cherish that. At the same time, if you take away a person's 

freedom for behavioral health ciroumstances) it requires the courts. Health providers cannot do 

that, it must have access to the courts with an expedited approval process. Weekends and periods 

of time in which the court is not working for a period or duration, is a difficulty and what I am 

suggesting is going from 7 to 4 will accelerate that problem, increase that problem. It will not 

address the problem. 

~ I know that during the interim) law enforcement said their busiest times for the 

courts are the weekends and holidays, when they have to get search warrants, etc, with a situation 

that is arising. So courts must be active on weekends, they are available and accessible, 

~ Many courts are, but not all. 

Bi'&>, Wranpam; When a citizen is detained for the purpose, are the evaluations typically 

available to be done at the same location as where they are detained; or do they bring in a 

specialist in for these evaluations. 

Mr, Thomw It depends on where the individual is, the obligation is to have the evaluation 

within 24 hours. So if an individual is detained and considered in need of an evaluation, they 

must be transported to such a place where that evaluation can be done. That just depends on 

where you happen to be located when you put into that situation in ND, 

Rep. Boehutna: It seems from my understa11ding, it can't be done in 4 days, we need 7 days. It 

seems like Friday afternoon, Saturday and SWtday are holidays in the court system. It can be 

\ done during the week, but on the weekends everything stands still? .~ 
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Mr. '[hom11: It may sound that way in terms of the way I explained it. Many of the courts are 

accessible, there are ways to obtain judicial intervention in tenns of the nature of this, in some 

circumstances, that does not necessarily work. When you are talking about behavioral health vs. 

someont1 who is incarcerated (under an·est) you are talking about not necessarily the same kind of 

judicial intervention and activity. Policemen may arrest an individual and then the process kicks 

in over a weekend, or 24 hrs a day. On the behavioral health side, you have something different. 

There is not necessarily a crime at issue. It is the individual's harm to themselves or to 

potentially others. It is a whole different set of circumstances that need to be taken into account 

by the courts. It is not the same as ifl would go in with the handgun and hold up a 7-11 store. I 

am arrested by a local law enforcement officer. Processing for those types of circumstances are 

well known and they function 24 hour, a day. Behavioral health is a little different and that is 

what this is all about. 

Chah:man DeKrey; Thank you. Further testimony in opposition. We will close the hearing on 

SB 2045. 
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MJnytes; 13 members present. 

0-36.3 
Meter# 

Chairman DeKrey: We will hear testimony from Judge Graff in regard to SB 2045, because he 

didn't have a chance to testify during the first hearing. 

Judie Benny Graff; Opposed (see attached petition papers). I want to thank you, at the time 

SB 2045 was being heard, I was busy in court and I couldn 1t make it up, I am thankful that the 

Chainnan allowed me to come up. I think it is a very important bill from the standpoint of how 

city, state and all ofus, To give you some idea of the magnitude of what we are talking about, 

the issue for the courts. In the year 2000, Wt, had 1,008 mental health commitments, at least 

mental health petitions filed. In 2001, we had 1,177, and this past year, I just checked, we just 

got the numbers, it's again 1,144. Ws up about 150 from where it was in the '90s. I suspect that 

because of the drug problem, because of more people using recreational drugs, all of this is going 

to contribute to more petitions filed. I passed out the forms because a lot of you aren't quite 

'-. • .) acquainted with the process and how it works. Maybe you should know where we are and why 
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we are there before we can know where we are going, The first one, is just the petition, that I as 

the judge, receive that's filled out completely, the first page of the document, filled out 

completely, the state's attorney assists the petitioner; whether they be the hospital or the parent, 

whatever and that is always approved by the state's attorney and also approved in most places by 

a health care professional within the county or the city. I know you heard the horror story, 

especially if it is the san1e lady that appeared on the Senate side, Ws a horrible story. But of the 

1200 petitions filed, I think it is almost a singular horror story. I reviewed the contents of that 

petition, ifl also agree with the state's attorney and the health professional, I okay it, I approve it. 

That sets in motion what we do immediately. The other documents you see there are what we do 

that first time I see that petition, I sign the emergency treatment order, allowing, in Bismarck 

most of the times they are in St. A's or MedCenter's Psychiatric Unit and they are kept there until 

the hearing. I sign a Notice of Hearing. The hearing is set the same day I sign the petition. I 

sign an Order of Transport, which goes down to our sheriff's department so that he can pick up 

that person and bring them to the hearing, on whichever day it is set for. I sign an Order 

Appointing Attorney, because the statute requires they have an attorney, We can't count on the 

fact that they have the money, the intelligence, or ability at that time to hire an attorney. That 

takes a conscious decision and if these people are really, overtly mentally ill. This is not a 

situation that is semi. So we appoint an attorney right away. if we find out that they have money 

later we can collect it back, Lastly, there is a Notice of Procedures and Rights, which if this 

person is competent and healthy, they can read it and understand. All of this goes out 

immediately. I'm telling you that as judges now, we feel that reducing from 7 days to 4 days is 

\ going to be a very devastating process and it's going to be harmful to the citizens of the state, in 
1...,,,) 
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addition to costing more money. Let me tel1 you why, first of all. It's not just us, I think the 

judiciary can handle this. To set the hearing is nothing. 'The real key here is all the supporting 

cast that we work with. First of all, the physicians right now, under the law in this state> the 

physician must see that patient, ifwe involuntary commit within 24 hours. They have to see that 

patient right away. They don't have to have obviously the diagnosis or the infonnation to us 

until right before we have the hearing within 7 days. To shorten it from 7 to 4 is going to give 

that doctor less chance to consider some alternative treatment. Everybody that has this petition 

filed, not all of them don•t go to the State Hospital. A lot of them because they aren't using their 

medication, some of them have honibly debilitated themselves or are physically unable to handle 

themselves. People who are on medication, remember are referred through this process, people 

who are bipolru· (taJdng medication and quit caking medication). It might mean that all they need 

is 4 or S days in the hospital to get them stabilized, we can send them to some alternative 

treatment center. We don't have to send them to Jamestown. I'm saying that ifwe move that 

from 7 to 4, I think we face the problem, the physician isn't going to err on the side ofletting that 

person go. Ifhe doesn't have enough facts and it appears that from all the infonnation that he 

has that this ptirSon has been acting, not good; he is going to act safe and recommend 

commitment or treatment, I think because of that fact, they can't run the tests they might have to 

do, get the infonnation gathered th11t they need. I think it is going to result in less information for 

them and maybe make a more hasty decision, because a lot of times, even alternative treatment 

facilities don't become available in the first four days, We might have to wait up to seven, to get 

a place, to move that person from the psych ward at St. A's over to some housing unit that is 

monitored by Human Services, or whatever. Now, within seven days now, the physician has to 

---11..W d t,4 ............. ..4,1. if . .,.,......__ ___ , ___ ,~----••··•••·•··· .. 

·,h--;-;.;-;;;;;l"c Ima~;;;,;; ;nl ,"flt;~r• aoouratt reproduotiona of recorda dtl lvered to Modern Information Systems for mfcrofllmfno Ind 
were filmed In the reoultr course of b:tsineaa, The photographic procuaa meet• standards of the American National Standards Institute 
(ANSI) for archival mlcrofllm,~OTIC, tf the filmed Image above la leaa legible than thla Notice, ft fa due to the quality of the 

docUMnt befno f Urned, ,., /')~ r? ~ I ) ! . . :S-1C _:___ a tQ ~ IS L◊.'3 
, Opt o , s g1i~tur -< D11te 

J 
. . 
' 

,1~1~ft 



l 
i 

L 

Page4 
House Judiciary Committee 
Bill/Resolution Number SB 2045 
Hearing Date 3-11-03 

give us an evaluation of this person's physical health and mental health, He has to give us an 

opinion, He has to give his opinion on whether or not if the person requires treatment or not; and 

ifhe requires treatment, where that treatment can take place. Can it take place in alternative 

treatment center or does it require that we send them down to Jamestown or someplace for 

further monitoring. That initial order can be for 14 days until we have another treatment plan. 

I'm really worried that, if we have to do that in four days, instead of seven, we are going to have 

a lot fewer good decisions on this matter. Secondly, the defense attorney that we appoint, he 

would have to try and get ready in four days for trial, if he's really got what he thinks is a client 

who shouldtt 't be there. I mean this is a very short period of time, especially when you consider 

bringing petitions on Friday afternoon Friday afternoon means that we have to have that hearing 

on Tuesday at the latest, lfwe gef; them Wednesday, that means we are going tl, have to have 

them on Sanuday. If a holiday intervenes, even though we don't have to count that holiday, if 

you are talking a long weekend, and that when you tend to get a lot of stuff the day before 

holidays. You get them the day before weekends, they have been drunk all week, they've been in 

the home and raising all kinds of heck, and that's when we get petitions. I'm worried about the 

defense attorney being able to be prepared. Also, we are having more trouble keeping defense 

attorneys, The moment we tell some individual that you're going to have to be ready in 4 days 

instead of 7, we may have people who are acting as defense counsel now that will pull back, We 

contract here in Burleigh County. It is the county that pays for the attorneys. It is the county 

commissioners duty, that is their obligation under the law. We contract now, on a regular basis, 

talce all the cases we get within a period of time, for a certain amount of money. I can envision 

that money going up. Lastly, and I think very important, certainly to you and everybody, that I 
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think costs are going to increase under this bill. We are going to have to have hearings on 

Saturday. Now a hearing is not held just with me and the respondent. We have a state's attorney 

involved, he has to be present, He presents all the infonnation as to why we should commit this 

respondent. We have a court reporter that has to make the record, I have a clerk who has to get 

me the file and be present; the sheriff's department is transporting the person to wherever we 

have the hearing, and nonnally that's in the county of residence of the respondent. So in a small 

county down south of Jamestown someplace, who has to go someplace to get an evaluation, 

which may be up in Jamestown, people are transported up there on the day of the hearing and 

transported back. They can have the hearing under certain conditions, but not required. If we 

have to have hearings, I guess I can be inconvenienced. You pay me a salary, and I am going to 

get paid that whether or not I have to take care of this, we'll just rotate the judges here, in the 

small jurisdiction, where you have one judge, it is a problem. He's going to have to work 

Saturdays, the people who work for the counties are going to have to come in on Saturdays. I 

think the county commissions are going to have pay overtime, sheriff will have to put somebody 

on to cmy. Granted, not all of the hearings will be held on Saturday, but ifwe sign a petition on 

Wednesday, we have to have Hon Saturday or Sunday, because we can't have it on Monday, 

that's too late. I think there is also in the law, that says I can continue for good cause; and I have 

had judges teill me that, "I'll just continue everything over till Monday or Tuesday0
• I don't think 

that is going to work. I think our Supreme Court is going to say "good oause0 is not necessarily 

at the convenience of the court. Just because I don't like to have a hearing on Saturday, I don't 

think that the Supreme Court is going to rule that way when you get into "good cause" and I 

suspect that Rep. Klemin might agree with me, just because ft works for me, doesn't mean we 
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have a person out there who is being held against his will, and I have to get him to court. I'm 

really worried because there are social workers who appear at our hearings, give us infonnation 

concerning either where the treatment should take place, or alternative treatment, the case 

manager, we have medical personnel and we have a doctor who has to get us a writ1en opinion 

within four days. I am very womed about this bill. I think we are going to have more trouble, 

we're going to find people being put away for 14 days more under this bill, then we did nonnally 

and I think in general it's going to cost us more money. I don,t think we always mold the law for 

the exception rather than the rule. As I said, we had 1150 cases roughly last year, and 1180 the 

year before, and we aren't having very many people knocking down the door to tell us that this is 

working bad. Really, a lot of these first hearings are waived, because either the doctor said, well 

this guy was drunk, he's coming out ofit and so okay, I am going to release him and we don't 

have the hearing; or they end up signing an agreement for voluntary placement someplace else, 

like going to the state hospital. A lot of these things never come to fruition, but they have to be 

set, we have to be ready and anytime you put a procedure in place, it just has to be done, and four 

days, I think is a very short time. Thank you for allowing me to appear. 

Rep, Delmore: I certainly agree that 180 cases is a large filing, but if I look at the statistics that I 

get, how many of them are actually heard in court, I know of statistics that I have here, in 

Richland County, there were 8 filed, 2 hearings held, in Cass County, 303 filed, 35 heard. That 

certainly outs down on the argument that there are going to be a 1,000 of these things invading 

our court, wouldn't you say. 

Judae Gram I think the odds are that the nwnber of hearings will go up if you shorten the time, 

only because of the reasons I have told you. The decisions have to be m-.,de quicker, and I don't 
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think the physician is going to have as much infonnation, I don't think it is going to be as easy b 

time to make an alternative treatment plan for this person. A lot of these people are just off their 

medication. A lot of thf.,m nave gone on bingos and are physically bad, and if we get them intu a 

St. Alexius setting for 4 or 5 days, by that time Wf-' have stabilized them. I think the shorter time 

frame you make that, the more hearings we are going to have. But that's just my opinion. I 

could be wrong. 

Rep1 Delmore; We do juveniles in 4 days, and other states do these cases in 72 hours. Why is it 

just not possible for us to do it in North Dakota. 

Judp Graff; Remember, how sparsely we are set. That doesn't help, because if you have that 

up in Noonan, where do they take them, rm not sure, do you get them to a hospital to get a psych 

evaluation/consultation, do you have to take them Minot, it means the state's attorney has to 

move there, we are a small state and 8parsely populated, but we have a lot of counties. We go by 

the cowity as to who is going to bring them to the proceeding. I can't answer that question. I 

don't know what the delivery system is, maybe they are keyed up, maybe they have more 

physicians. I can't answer that question. But I can tell you how we respond and I am worried 

about that. 

Rep. Debnore: We do juveniles in four days, and I would estimate that there are a lot of 

juveniles that are also going to be in the system, I guess I just find this process is something, we 

can all talk about the inconveniences and things being devastating, but I think it would be pretty 

devastating for me to be involuntarily committed. I think it can be done. We can do juveniles in 

four days, why that something this serious can't be done in four days, 

•---•-----------.,....,..,.....~~•••If I Al -------... •""-•·····•~•-','·,·•·~·· 

,Th;-;tcrographtc tmeoeB on t~fa film are accurate reproductions of records delivered to Modern lnform11tlon Syatetn11 for m1orofllmlng and 
1Jtre fflmed tn the regular course of bua(neaa. The ph~tographic proceat meeta atendarda of the American Nattonel Standardt lnttltute 
(ANSI) for archival mforofflm, NOYIC I If the filmed fmaoe above 1a lesa legible than thla Notice, ft ie due to tht quality cf tht 
docUMnt being f llM4td. ~ ( 

1 _J 



i 
r 
l 

l ,,,...-..\ 
) 

I ~ t- ...... 
i 

I 

\ 
\ 

I 
I 
I 
I 

I 

I 
I 

f 
! 
: 
( 

( 

L 

Page 8 
House Judiciary Committee 
Bill/Resolution Number SB 2045 
Hearing Date 3-11-03 

Judae Graff: What you are talking about, in four days is merely an initial placement of the 

juvenile, with parents there generally in those hearings, we have the social worker, we have the 

young person who has gotten into the trouble, whether that be deprivation or actually a criminal 

behavior, whatever. We have to have the hearing within a certain number of days; but you have 

a competent individual, they are talking, probably 90% of the time they have been caught in the 

act of doing something, most of them are admitted and whether or not it rises, what we are 

looking for is alternative placement. Almost alt of those hearings are on whether or not, most of 

those children are placed back in their home. We are comparing apples and oranges. I think we 

are looldng at two different types of behavior that we have to worry about and get good 

evaluations on. It is pretty easy to tell if the young man was caught in the midst of a robbery, or 

runaway, or stealing something. Those are not difficult decisions. I think the decisions that have 

to be made in the mental health areas are more tenuous and more difficult. 

Rep, Delmore; Do you think you are speaking for the majority of judges in the state. 

Judie Graff: When I found out that I was going to appear here, I e-mailed all the judges, I heard 

from Judge Geiger, Judge Erickson in Fargo, Judge Goodman down in LaMoure, I head from 7 

judges out of 42 in a short period of time. I know that the judges in my district support me, 

that's 7 more, I can't speak for the ones who didn't respond. I sent out the message that I'm 

going to appear1 these are the things that I am worried, do you have any additional arguments. I 

heard from that many that quick. That's all that I can tell you, I think the bulk of the judges feel 

the way I do. 

Rep. Eckret I was on the Interim Commitee on this and you testified correct, 

--·------------·-·· ·---· ,. __ ,_...,.. _____ , -----......... ~···-···· ... ·--· ,,_,, 
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Judae Graff; I think I was up then., to testify on another bill, and somebody asked me a question 

about this, 

Rep. Eck.re; I rememb~r you said you had no prohlem with it, 

Judee Gram No problem setting the hearing. 

Rep, Eckre; You said that we can work with this and now today you are saying the same thing, 

we can work with us but you are concerned about the supporting cast. 

Judge Graff: And the money involved. 

&p. Eckre: Did you testify to this in the Senate, too, 

,lud1e Graff: I did, I testified, not as elaborately, I talked more about our perspective, thought 

the 4 days was rather short. 

Re_p. Ewe: Doctors and hospital work 24 hours a day, you were concerned about them, they're 

open 24 hours a day, our police department is open 24 ho~rs a day, you are concerned about the 

defense attorney, well attorneys know that when they become an attorney they might get called in 

the middle in the night or on weekends or holidays for certain things, just like a doctor might. 

Minnesota is able to do this in three days, we talked about ND being spru-sely populated, you get 

up in northern Minnesota, Minnesota is 1.5 times bigger than ND, when you get up to the 

northern part of MN, in the Attowhead region, it is way less sparsely populated than the most 

sparsely populated area in ND, 

Judae Graff: I disagree. I'm from Arrowhead. 

Re.p. Eckre; National Geographic had it in the last couple of issues. They talked about parts of 

Montana and northern Minnesota, now as the most sparsely populated. If you want to debate it, 

, ,.._,) it's pretty close1 But they are able to do it in 3 days. What we looking at here is 4, I'm just 
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saying, I think our hospitals can do it, I think our police can do this, you said you can work with 

this, and you are wonied about the cost. When it comes to people's rights as humans, we have 

fought many world wars and everything else for rights. I have a hard time looking at cost when it 

comes to people's rights, 

Judae Graff; I think if you are going to impose this, I think you should give us exceptions for 

weekends. 

Rep, Eckre; Then you are back to seven days. 

Judp Graff; I think we would set it on Monday. I think with your exception now, that there 

will be a lot of judges who are going to wait until they it tested~ they are going to automatically 

extend it. I can't be sure of that, but I think a lot of them may. 

Rep. Klemlg:, You talked about the cost and getting attorneys. We haci '1 bill in the legislature 

this session relating to indigent defense, and that bill was set for hearing in the Senate this week, 

and that came out of interim committee too. But the reason I am bringing this up, it was pointed 

out there that now there are a number of law finns around the state, which have notified the 

Supreme Court, that they are not going to renew their contracts for indigent defense because of 

the amount of money available, the workload that is going up tremendously due to the meth, 

cases that the contract attorneys are required to take on, and they just can't afford to do this, and 

keep their offices open, so they are withdrawing from the Indigent Defense. Of r· hose are 

paid for by the state, and these are paid by the counties. But are the county contracts comparable 

to the dollar amount as the indigent defense contracts paid by the state. 

---------------- --··--······"-·--······· .. 
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Jydae Graf(: I would think roughly. I asked my court administrator the other day, and asked 

him how much we pay for contract counsel, and I think in Burleigh County, we havr, two finns 

that accept the appointments, I think they get paid comparable, yes. 

Rep. Klemln: So we have a situation where basically the testimony in the Senate Judiciary 

committee this week, was that we are in a crisis situation with the constitutional requirements to 

provide indigent defense attorneys, and it looks like in that the budget is going to ne(;.<1 an 

additional $630,0QO .. t .3 million dollars to keep the attorneys doing this. Now, you're saying that 

under this bill not only are they going to get paid enough to keep their doors open, they've got to 

do it on weekends. 

llldae Graff;, That's the way I see it. This requires a hearing in 4 days, and I don't think we are 

going to use Sunday~ so a lot of times we are going to have hearings within three days. If you are 

an attorney and you have to work on Saturday, are you going to charge more or less. 

Rep. Klemfp; My question is, if nobody wants to do this work because the pay is bad, the hours 

are worse, you don,t have time to prepare your case, what are you going to do to meet the 

requirements that these people have to have counsel appointed for them. 

Judae Graff: I don,t know. I don't think I can force an attorney to work on these cases. I think 

we will probably always have some young attorneys who are willing to contract. I don,t think 

that is always who you want. I'm not too sure about for how long that will last. We have the 

same problem with the criminal indigent defense people. We get them, we're able to hold them 

for a couple 2 or 3 years, and the realty good ones quit on us, and a lot more are quitting now, as 

you know because the Chief has gotten out a letter, 

j . 
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Rep, Klemin; Looking back at this historically, originally we were 72 hours exclusive of 

weekends and holidays. Then there was an interim study I believe, that resultt.-d in the time being 

changed from 72 hours to 7 days including weekends and holidays. Now, with this bill, we go 

back to 4 days including weekends and holidays, Aren't we much shorter than we were years 

ago when it was 72 hours. 

Judae Graf(;, Sw·e, because we are not excluding. 

Rep. Klemtn; When a person is taken into custody and transported to a hospital and a doctor has 

to examine within 24 hours of custody, right now the statute says that the examination must be 

conducted within 24 hours exclusive of holidays, So, there is an exception here for the 

examination. Now if holidays, wider our dofin,tion of holidays includes any nonnal holidays and 

-·~ all Sundays. Every Sunday is a holidlly, It also says any act due on Saturday or holiday is 
1 • 

L 

performed ot' the next business day. So if are under this provision, for example, the person is 

taken into custody on Friday, and the examination has to be conducted within 24 hoursj exclusive 

of holidays, so the examination doesn,t get conducted until Monday probably, then the hearing is 

on Tuesday. 

Judae Graff: That would he my understanding. We would have to have that hearing by then. 

BCD, ,Kliamln; Unless Monday is Memorial Day, and then the examination has to be on Tuesday, 

the same day of the hearing. 

Judie Graff; I think you are correct. 

Rep, Onstad\ You make it sound like the hearings are going to be held every other week. You 

might get one in two years in Divide County. Is that going to be a hardship on Divide County. 
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Judp Graff; I guess I used Divide County. I'm not too sure of the facilities and the capabilities 

that some of the smalle-r counties in the south central part of the state, Emmons, Ashley, 

McIntosh, LaMoure of how close a facility they have to send for the evaluation to give them the 

infonnation whether or not from the physician or psychiatrist, I guass it is going to be more 

there, where they have to send them 60-70 miles, rather than up to Jamestown. I'm not aware of 

how the hospitals are staffed down there, do they have to send them to Wahpeton or Jamestown, 

is that the nearest place. 

Be.p. Onstad: It's that very point, you said you are not aware of what is up there, My point is it 

isn't going to happen very often. 

J.y_dp Graff: No, I agree with you. 

Rep. Onstad: The point is you're not aware of that and are making assumptions in your 

arguments here that you are assuming that this is probably going to add. You 're not sure if it 

could work or if it could not work. So for us to find out if it does work, maybe we should try it 

and put a sunset clause on it just to see how efficient ND can be or inefficient we can be. We are 

only on this assumption because you are assuming that this is the way it will work, 

Judae Graff; I think you are assuming the same thing, I think it's a question of, I think, more 

hearings. I don't think there is any doubt about that. When we have to make that decision 

within the first four days, I think we will be setting more hearings, That may be an assumption 

on my parti but rve been in the district court for 30 years, and I have some idea of what causes 

litigation to hap_pen. I think l'hat the less time you give people, the less sure they are going to be 

at what they anive at. I think there is going to be less alternative treatment coming out of that 

physician, or recommendations in four days than in seven, I don't know. The physicians didn't 
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show up, so maybe they are comfortable with that. I don't know that. Titat's only my 

assumption, I agree with you totally. 

Re_p, Klemin: Let's go back to this Divide County thing, I would like to make an observation, 

Divide County is one of the places where there is nobody now who is willing to do indigent 

defense work. I don't know about civil commitment hearings, One of the other places that the 

Supreme Court infonned us about who wasn't going to do it anymore was Williston. The 

attorneys in Willi~ton who had been doing the contract, are not going to do it anymore. The 

hearings are either going to be in the county of the respondent's residence, which is Divide 

County, or the state hospital if they are taken there. If Divide County has no attorneys, where do 

they get the attorneys if the reRpondent is sent to Jamestown. Does Jamestown take the Divide 

.-~ County l'espondt~t. 
I 

L 

Judae Gram I think hearings have been held where the respondent is also present. Then w~'d 

have to hire and pay an attorney down in Jamestown to represent them. I think that could be 

done. I'm not sure, But I think if the respondent demanct~ to have his hearing back in Divide 

County, you would have to go there. If a defense attorney is going to put up a defense, and really 

thinks he has something rational, he wants to come back to the county where people know him, 

he's not going to transport the sister, tJte brother or whoever it is that thinks they are okay. 

That's my opinion, 

Rep. Klemln; Here is my concern. I think there is something to be said for getting that person 

out of the custody as soon as possible, if they realty shouldn't be there. but as an attorney myself, 

looking at il from the standpoint of making, that the attorney basically has to do all of the work 

on this for that person. That person is going to be sitting there, but I know that these hearhtgs are 
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primarily matters involving a cross examination of the expert witness. That's part of the main 

point of these hearings, aren't we s1Jrt of defeating process if we don't get an attorney or don't 

have the time for the attorney to get prepared fot· this hearing, even in the short time that it is, so 

that the respondent who might want a faster hearing, is really doing himself a disservice ifhe'a 

not giving his attorney enough time to get r,.,ady for the hearing, 

Judae Grafft Yes, I guess I tried to say that earlier, that I thought that it would put defense 

counsel at a tremendous disadvantage. He's not going to have enough time to prepare. 

Bc.u, Klemuu So it is more likely that the person, instead of getting out early, is going to stay 

longer. 

Jydae Graff;, That is just my opirtion, yes. 

1 
~~) ~halrman DeKrey; If there are no further questions, we are going to shut it down, Thank you 

Judge Graff for coming in today. Chairwoman Pric,~ and I are going to try and get these pieces of 

legislation taken care of. I am llppointing a subcommittee of Reps. Wrangharn, Onste.d and 

Klemin, 

.Qh. Price: I am going to appoint Rep. Porter, Wieland, and Potter, I will have my intern to do 

some sort of a chart, as far as going through these bills, since we are adding some different 

sections in the time frame, because she can g1~t that done before you guys meet. 

Cbalrman DeKrey; We are going to adjourn for the day, 
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·---

Chairman DeKrw We will open the committee work on SB 2045. We will hear the report 

from the subcommittee. 
I 

Rep. Klcmtln.l Explained tho amendment. We had a subcommittee on 2045, and met with 

subcommittee from House Human Services on another bill 2345. The issue there was the timing 

of the hearing in the civil commitment situation, We had to mesh the timing in our bill with the 

timing in their bill for the notice. During our subcommittee meeting, Chip Thomas, from the 

Hospital Association. was there and in SB ?.045 there are several places in there where the time 

for various hearings, for involuntary or voluntary treatment, is prvposed to be changed from 7 

days from the date the person is being held to 4 days, That's the time in which they have to have 

the hearing, We looked at all of the options and in order to mesh the time problem, the joint 

subcommittee, agreed upon was to change it from 7 days to 4 days, exclusive of weekends and 

holidays. This actually amounts to less time than 7 days in most cases, but in some cases it 
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would still be 4 days or less and in some cases, it would be 4 days exclusive of week,mds or 

holidays, depending on when the petition is filed, So that is the amendment that you have before 

you (see attached amendments), We looked at other laws, such as Minnesota, and Minnesota is 

e,iclusive of weekends and holidays . 

.&llt.ll.elmo.m It is, but it is a fewer number of days, 

itep, Kh!mJn; They have 72 hours. 

Rep. Eckre: I was just going to say that it was 3 days instead of 4 days, so they're not quito the 

same. 

Rep. K!t_mllu That's correct. I move the Klemin amendments, 

Rep. Wranpam: Seconded. 

Voice Vote: Carried. 

Rep. Grande; Is it going to be perceived by the judges that they can just take up to 7 days, or 

are tht,y going to understand that they need to be working with 4, with the exception of weekends 

and holidays. 

Chairman DeKr')y: It is my unde1·standing from the prevtous testimony, ihat mo~t of these 

hearings take place in 4 days or less anyway, what we'to d-ealing with is the exception to the rule, 

is what we're doing here. 

Ren, Kl@mln: They would have 4 days. It isn't 7 days anymore at all. Four days~ exclusive of 

weekends and holidays. 

Chadrman DeKre_y: So if it comes in on a Monday, they would have to get it out by Friday, 
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Rep, Delmoret I think that there are ways to use to manipulate, because of the exclusive of 

weekends and holidays and often times when these take place, so many of them probably on 

those occasio.ns. 

Chairman DeKrey; According to the testimony, it seems like weekends and holidays are their 

worst times for this to happen. 

Rep, Delmore; To me, we haven't changed this bill one bit, it's going to be 7 days. 

Rep. Klemln: The testimony we had was that most of thfJse cases come in on Sundays and 

Mondays, after the weekend of Friday and Saturday nights. 

.P.ep, Delmor~: We wake judges in the middle of the night to get search wan-ants. The idea of 

being inconvenienced is there, but I can see a great deal of inconvenience for somebody placed in 

this position as well. I don't think the amendments help this bill at a.11, might as well just leave 

the statute the way it is. 

Rep, Grande: Regarding on Friday, do we not count Saturday, Sunday, and then my count starts 

Monday, Tuesday, Wednesday, Thursday. 

Rep, KDemtn: Yes, you don't count Saturday and Sunday and holidays. 

Rep, Grande: They won,t count in my four, even no matter what. 

Rep, Klendn; Four days, exclusive of weekends and holidays. A couple of points that were 

brought up that you should be aware of is that one thing that we have to be cognizant of is that 

the objective here to provide more opportunity for a person who is confined, that shouldn't be 

confined. We've got to give their attorney a chance to get prepared for the hearing, too. Cutting 

the time gives them less time to get prepared, less time for the doctor to consider a1ternatives to 

hospitalization, such as outpatient treatment, etc. The defendant's attorney has less time to get 
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ready for the hearing, we're already having a lot of trouble getting attorneys to do this work, so 

we need to talce this into account. There are some other things that we're talldng about, a 

person's right, they figured that by reducing the time to just 4 days, it is actually going to result in 

more hearings, because frequently a person who is there long enough to get stabilized, will delay 

the hearing or not have a hearing, or the doctors will detennine that there is no reason to keep 

him, so he will be released. Some other minor things probably will be the overtime in having the 

hearings in the courthouse on the weekends. It's not just the judge that is involved, it's all of the 

other personnel that go into this, There is going to be overtime that will have to be paid to 

people who have to be at the courthouse on weekends, and they figure that the total number of 

hearings will probably go up because of the shortened time. All things considered, we thought 

that 4 days, exclusive of weekends and hoHdaY$, would be a good compromise. 

Rq. Marap,; Just one question, if they are brought in on a Friday, does that Friday count as 

one day, and then Monday, Tuesday, Wednesday, Thursday, kick i.t out by Thursday. 

Re_p, Klemfn; I think the date of the petition for hearing is when the days start running. Because 

the hospital has 24 hours to detennine whether the patient should be held or not. 

Rq. M1r110■: So that doesn't start, though, until the petition is filed, right. 

Rep. Klemfg; Right, the petition has to be filed the next day, or so. 

Re.p, Maraaou So the clock starts ticking immediately when the petition is filed, 

Rep, Klemfn; Well it depends, it depends on the circumstances, Sometimes it's from the date 

that the court receives the examiner's report, which is usually the same day the petition is filed. 

In another case, jf an emergency procedure, act or intention. 
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Rfp. Delmore; There is a lot of speculation on the time frame and how many will be on 

weekends, etc. Even Judge Graff agreed with that when we questioned him. The big thing is the 

number of cases that actually go to hearing. If every single one of these went to a hearing, I 

would agree with you. But in my county, and I called Cass County, I called Grand Forks County, 

anywhere from 1 in 8 to 1 in more than that that actually go to hearing. 

Rep. Klemlp; And that would probably be a good argumeut to leave it at 7 days. Because that 

gives time for the evaluations. 

Bu, Delmore: That's speculation whether that would be true or not, 

Rep. Eclae; Going back to what Rep. Maragos asked, Monday could be a holiday though, too. 

Rep. Klemin brought up the fact of overtime. You know a majority of car accidents happen on 

1
~ the weekends; hospitals work over the weekends. You look at the kids when they party, and 

. ..,._./ 

judges signing warrants, I guess I don't see where it is an inconvenience, it's just part of the way 

our system is set up. 

Rep. KI~mln; I wasn't talking about overtime for the hospitals, talking about at the courthouse. 

Rt»• Eckre; I understand. 

Be.»• Klemlg: f move a Do Pass as amended, 

Rm, Wranaham; Seconded. 

Chairman DeKrey; Further discussion. 

Rt»• Boehpfna: One question, how long does it take for them to file the petitions with the court, 

like on page 3, line 15. Do you know ru1ythiug about that, how long does it talce them to get it 

filed before it would go into effect, 

Rep. Kl!mlni I'm not quite sure I understand your question. 
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Re.p. Boehnln.111 You said that the dates don't start ticking until the petition is filed with the 

court. 

Re.», Xl~mtm No, what I said was, it depends on what you 're looking at, when you are dealing 

with different oircumstunces. For example, if you look at page 3, line 19, it's four days after 

detention. So that time would start running when the detention ended. 

Chairman Dekrey; No further discussion, the clerk will oall the roll. 

8 YES 5 NO O ABSENT DO PASS AS AMENDED CARRIER: Rep. Klemin 
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REPORT OF STANDING COMMITTEE (410) 
March 24, 2003 1 :11 p.m. Module No: HR-62•5563 

Carrier: Klemln 
Insert LC: 30094.0101 Title: .0200 

REPORT OF STANDING COMMITTEE 
SB 2045: Judiciary Committee (Rep. DeKrey, Chairman) recommends AMENDMENTS AS 

FOLLOWS and when so amended, recommends DO PASS (8 YEAS, 6 NAYS, 
0 ABSENT AND NOT VOTING), SB 2045 was placed on the Sixth order on the 
calendar. 

Page 2, Une 9, after 11days• Insert • ,_ exoluslye of weekends and ho(ldays. • 

Page 2, line 14, after •days II Insert 11
, exctuslve of weekends and holidays, 11 

Page 2, line 21, after 11days• Insert 11..exc!uslve of weekends and holidays, 11 

Page 3, line 19, after "days• Insert 11
, exclusive of weekends and holidays.• 

Renumber accordingly · 

(2) DESI<, (3) COMM Page No. 1 HR,52-6553 
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2001 .. 2002 Interim Judiciary A Committee 

Time Period Between Commitment and Hearings 

VtJt1tllG I( ~ 
i2" 11s· 

In 2001 the Legislative Assembly considered Senate Dill No. 2219. The bill would have changed 
from seven to four the number of days within which a preliminary hearing is to be held once a 
person has been detained. Testimony received on the bill indicated reducing the number of days 
within which a hearing must be held is important because the person is being deprived of liberty 
without a hearing and that the hearing should be held as soon as possible, The bill failed to pass 
the Senate. The legislative history fol' Senate Bill No. 2219 indicates there were concerns about 
the timelines the change would create, The legislative history also indicates the medical 
profession did not have a major concern with the four-day period, but the courts and the sheriffs 
did have scheduling and transportation concerns, It was decided the issue required more study. 

According to state law the preliminary hearing must be held within seven days of the date a 
re~pondent is taken into custody. An evaluation is done within 24hours after the person is taken 
into custody. If the court finds probable cause to believe the respondent is in need of treatment, 
the court may order the respondent detailed for up to 14 days for treatment in a treatment-facility. 
The venue for the preliminary hearing is in the county of residence, The law provides that the 
respondent is entitled to legnl counsel. 

The committee received testimony from the State Hospital regarding the allowable time periods 
of detention in other states, North Dakota and 13 other states were compared. Thirteen of the 
states have time periods that are less than North Dakota's. Eight of the 14 states have a 72~hour 
timeframe for a court proceeding, Those states with a 72-hour timeframe exclude weekonds and 
holidays from the calculation. 

The committee also received testimony from a person who had the experience of being 
involuntarily held for the sev~n-day period without a hearing, According to the testimony people 
should not be held against their will by mental health professionals who use their discretion in 
deciding whether a petition should be filed. It was argued there is no reason why a preliminary 
hearing cannot be held withf n three days, According to the testimony the state needs to do a 
better job of safeguarding individual rights. It was argued that the maximum period of time for 
holding a perl)on before a preliminary hearing should be changed from seve11 days to three days, 

Other testimony indicated Minnesota uses a three .. day time period within which the preliminary 
hearing must be held. It was argued that the distances to transport patients are not any greater in 
North Dakota than they are in Minnesota. It was also argued that with the use of telephone 
conferences, telemedicine. fax machines, and e-mail, the preliminary hearing can be held within 
three days, 

The committee considered a bill draft that changed from seven to four the number of days within 
which a preliminary hearing or a treatment hearing is to be held, Testimony in explanation of the 
bill draft indicated the number of days would include weekends and holidays, Several committee · 
members expressed concerns that when the process involves an imposition on a person's civil 
rights, the process should be done as expeditiously as possible. 
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,.--.,,_ Testimony from u member of the judiciary indicated the four .. day time frame would not be a 
scheduling problem for the courts, but it may be difficult for health care professionals to conduct ( 
the necessary evaluation and diagnosis within that timeframe, Other testimony indicated the 
Department of Human Services was not opposed to the change from seven to four days but 
requested exclusion of weekends and holidays from the four-day period. According to the 
testimony courts are not open on weekends and holidays to conduct the hearing, In addition it 
was noted that county sheriffs are required to provide transportation for those hearings, and there 
is a concern about the availability of transportation on weekends and holidays, The testimony 
indicated there are practical problems with reducing the seven-day period to a four-day period, 
but when a patient's W,"'rty is at stake, it is important to err on the side of the patient. 

Testimony in opposition to the bill draft indicated that four days would not be an adequate 
amount of time to reC'.1Jive a report of examination and set a hearing, It wns argued that if the time 
period is changed to four days, judges likely will grant continuances. 

Testimony in support of the bill draft indicated that because of the intrusive nature of the 
involuntary mental illness commitment process, the timeframe for the preliminary hearing should 
be changed from seven to four days, Other testimony in support of the bill draft indicated the 
scheduling of a hearing should not be determined based upon the convenience of medical 
personnel, court personnel, attorneys, and sheriffs. It was argued that if the bill draft were 
changed to exclude weekends and holidays, there would basically be no change from the current 
seven-day period. Other testimony in support of the bill draft indicated a seven-day period can be 
extremely damaging to patients. It was argued that the longer time period can also cause 
collateral damage to the person by affecting the person's job and career. 
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68th (2003) LEGISLATIVE ASSEMBLY 

8ENATfl !lllilt we( 3Q4Q \ 
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TmrIMONY OF TERRYL OSTMO, Wahpeton, ND 

Mr. Chairman and 1nembers of the committee, my name is Terryl 

Ostmo. I am from Wahpeton, North Dakota. I ant here to ask for your positive 

recommendation on SB 2048. 

In 1997, I was accused of being mentally ill and incarcerated in the 

psychiatric unitil of two hospitals for seven days. What wu done to me during 

those seven days nearly destroyed my life. 

Under the current law. people in North Dakota who are accused of 

mental illness can be locked up and forced to endure seven days of psychiatric 

degradation and humiliation before they get a chance in court to defend 

themselves. Thia is clearly pwtltive. This is worse than jail sentences for most 

first-offense misdemeanors. To contrast even further, a person detained for 

sexual crimes will have a preliminary hearing within 72 hours. The N .D. 

Criminal Code recognizes "time spent in custody in a mental institution as 

imprisonment.,, 

These pre-hearing detention periods ruin lives. By the time you get 

your hearing, if you even get a hearing, it'a often too late. The damage hu 

already been done. The hospital can decide to suddenly release you after 

aeven days incarceration and get away with never having to justify their actions 

in front of a judge. This is way too much power , 
' 

.J 
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During the interim I liatened to the testimony of an assistant states 

attorney from Barnes County. She stated an examination of the person taken 

into oustody must be done within 24 hours. She said if the person does not meet 

certain criteria, the person must be released. Using that logia, there doesn't 

need to be a hearing at all, because it assumes the correct decision ii always 

made by the admitting physician. 

0 We should be especially $Oliaitous of liberty when it rests upon concepts 

so imprecise u umental illness,. or "dangerousness0
• Predictiona of dangerous 

behavior, no matter who makes them, are incredibly inaccw:ate. Psychiatrists 

are not uniquely qualified to predict dangerous behavior and are, in fact, less 

accurate in their predictions than other professionals." (Donaldson v. 

O'Connor). 

We especially need to do a better job of safeguarding individual 

rights when states attorneys make no attempt to verify the facts or witnesses on 

the petitions they get. I have ulced my local usistant states attorney in 

Richland County if any of the wit,nesaes listed on the Petition for Involuntary 

Commitment are contacted to verif}" their legitimacy before the petition is 

approved. He stated his office did not verify witnesses; that he had to just trust 

that the information was truthful. The same held true for the states attorneys 

office in Casa County. Witnesses were not verified. Both offices claimed that 

was the reaponaibility of human services. I called human services and they said 

they did not verify witneases either when the person wu already being 

detained. In addition, the Department of Human Services ii only required to 

·•·----'--•••• Mfl'll.. ......., ..... ~ ........... ~----, ---••••· ••~• • 
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screen admissions to the State Hospital. There is no such protection £or people 

committed to private hospitals. 

It appears to me that Patricia Burke, when she testified against the 

proposed changes to the commitment pro0eduro1 baok in 1989, was on to 

something. Her written testimony stated, u'I'he only solution I can see under this 

proposed language would be to simply approve all petitions rogardless of 

probable oauae. That decision is non reviewable. It also would be unfair to 

thoae individuals who would be hospitalized and stigmatized inappropriately." 

People have a right to their day in court without delay so they can 

challenge the veracity of these petitions. Petitioners have different motives, 

and they are definitely not always pure. Psychiatry is particularly and 

historically heir to abuses of many kinds. 

Since my ordeal with out of control psychiatry, I have read numerous 

aaoount1 from other victi.ms of psychiatry. One 1nan, an attorney, whose wife 

wu forcibly detained for three days stated." I have never seen a human being 

reduoed to the state that my wife was in when 8h11 -got ho1ne. Later, she cried for 

hours u ahe explained what had happened to her." As I stated earlier, what 

wa .. done to me over a period of seven days nearly destroyed my life. I was 

aompletely devastated. I didn't ory for days, but for months. There was 

nothing my family could do to get back the pre-involuntarily committed version 

of wife and mother. My husband and I complained bitterly about the way I waa 

treated to the adminiatration at MeritCare Hospital where r \~\•as first detained. 

We got nowhere. When my husband called the psychiatrist who kept me 
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looked up and after five days had me transferred in shackles to another 

hospital, that psychiatrist, Dr. Samy Xaraz, said he couldn't understand wily my 

huaband wu so upset since our medical insurance had covered the exptH1se1. 

Indeed, our inauranoe did pay nearly $1,000 for each day I was incarcerated. 

In the end, I believe what saved me, what allowed me to reclaim my 

sense of self, my dignity, my value u a human being waa the suacessf.W. lawsuit 

my husband and I pursued. Sadly, most people who are the victim.a of a mental 

health system gone amok. are not so f.oxtunate. Lawauita oost money. And lots 

of it. 

In her letter to the Interim Judiciary A Committee, the states attorney from 

Barnes County implied four days wouldn't be enough time to get a report of 

examination. This is not a relevant concern. because what we are talking about 

is the preliminary probable cauae hearing. As hex· assistant, Ms. Delaney 

pointed out, an exam is done within 24 houra. And the respondent has the right 

to confront witneuea in peraon. certainly including the paychiatriat who issued 

the order to involuntarily detain the reapondent. When the doctor appears in 

court, he can tell the judge why involuntary oommitrnent ia required. Not only 

that, but, Form Fa (Report of examination) and Form F2A (Report Assessing 

Availability and Appropriateness of Alternative Treatment) are required to be 

filed along with the petition within 24 hours of detention. No one who ia 

accuaed of mental illness ahould be kept locked up for anyone's convenience. 

including atates attorneys', 

In answer to aoheduling oonoema, during the interim. Judge Riakedahl 
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t•a■tified judicial availability lhould not be an issue. Judge Graff testified 

1checluling waa not a problem for him because he had a muter calendar and 

could achedule commitment cues u 100n u he wu notified. 

In aNWer to transportation conoema, Rep. DeKrey said in dilouuing the 

issue with law enforcement in the rural areu, reducing the number of days ii 

not an iuue. In fact, in 2 of 3 counties in hia diatrict, there hadn't been a single 

involuntary commitment involving tranaportation by law enforcement in the 

put year. 

Martin Luther King once said, "Justice too long delayed is justice denied." 

l\eing put through a mortifying seven days for an unjustified involuntary 

commitment ii devastating. We need to do a better job in North Dakota of 

aalfeguarding individual righta. Pleue wpport SB 2048. 

Respectfully yours, 

~o~ 
TenylOatmo 

Date 
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NUMBER OF MENIAL HEALTH PETIT(ONS FILED 4t HEARINGS HELD 

RICHLAND COUNTY 

CASS COUNTY 

1997 Petitions Filed: 8 

1998 Petitions Filed: 10 

1999 Petitions Filed: 12 

2000 Petitions Filed~ 6 

1997 Petitions Filed: 351 

1998 Petitions Filed: 315 

1999 Petitions Filed: 303 

Hearings Held: 2 

Hearings Held: 0 

Hearings Held: 2 

Hearings Held: 1 

Hearings Held: 33 

Hearings Held: 31 

Hearing~ Held: 35 

For Cass CoW1ty the above averages out to fewer than three hearings per month, 

Richland County had only five hearings over a four-year period, 

BURLEIGH COUNTY 1997 Petitions Filed: 15 

1998 Petitions Filed: 68 

1999 Petitions Filed: 69 

Data on actual hearings held in Burleigh County was not made available. 
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SENATE BILL 2045 
SENATE JUDICIARY COMMITTEE 

January 20, 2003 

CORINNE HOFMANN 
PROTECTION AND ADVOCACY PROJECT 

. Chairman Traynor and Members of the Committee, my name Is 

Corinne Hofmann. I am Director of Polley and Operations for the Protection 

and Advocacy Project (P&A]. P&A frequently provides services to persons 

with mental Illness who are Involved In the commitment process. 

Senate BUI 2045 changes the time to a person's prellmlnary hearing 

from seven days to four days. This change was recommended by the 

Interim Judiciary A Committee a~er hearing from Interested parties and 

giving the matter careful co·nslderatlon. P&A thanks this committee for the 

role It played In ensuring that the Issue received adequate study. P&A 

supports Senate BIii 2045. 

The Involuntary mental health commitment process Is coercive. It 

Infringes on a person's right to self-determination. The legislature has 

recognized the serious nature of the process by passing a law that requires 

clear and convincing evidence before granting a petition for Involuntary 

treatment. The statutes also require a presumption In favor of the lndlvldual 

named In a petition for Involuntary treatment. In court, the burden of proof 

Is on the person who wants to commit the lndlvldual. 

Changing the time frame to four days Is consistent with the 

legislature's demonstrated concern for the rights of the persons Involved In 

the Involuntary commitment process. The change will help ensure that 

Individuals subject to the mental health commitment process are afforded 

adequate due process. P&A asks you to vote In favor of Senate BIii 2045. 

Thank you for your time. I would be happy to answer any questions 

the committee might have. 

L .. -~----:------
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88th (2003) LEGISLATIVE .AfmEMBLY 

HOUSE JUDIOlARY COMMI'rl'EE 

SENATE !'Pel· NO. 2046 

TESl'IMONY QF TERRYL OSTMO, Wahpeton, ND 

Mr. Chairman and members of the committee, my name is Ten-yl 

Ostmo. I am from Wahpeton, North Dakota. Consistent with the interim 

committee's 9:Z recommendation, the Senate Judiciary's 'do pua' 

recommendation, and the passage in the Senate of this bill, I am here to ask for 

your positive recommendation on SB 2048. 

Few people publicly come forward to tell of their victimization from 

involuntary commitment. And with good reason. A study by the National 

Jnatitute of Mental Health in 1993 found that even ex-convicts rank above 

former mental patients in social acceptance. According to the 1999 Surgeon 

General's Report on Mental Dlneas, the stigma today is more intense than it was 

40 years ago. In 1pite of the stigma, because of the terrible injustice I 

suffered, I cannot remain silent. 

In 1997, I waa accused of being mentally ill and incarcerated in the 

psychiatric units of two hospitals ov~r seven days. There wu no judicial 

review. What was done to me d~g those seven days nearly destroyed my 

life. I'm here to advocate for put and future victims of our disoriminatory and 

unjust commitment statutes. 

In North Dakota, persons detained for sexual crimes will have a 
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preliminary hearing within 72 hours. But people in North Dakota who are 

accused of mental illnesa can be looked up and forced to endure seven daya of 

psychiatric degradation and humiliation before they get a chance in court to 

defend themselves. This is worse than jail sentences for moat first-offense 

misdemeanors. Thia ia clearly punitive. In fact, the N.D. Criminal Code 

recognizes 0 time apent in custody in a menta! institution as imprisonment." 

These pre-hearing detention periods ruin lives. By the time you get your 

hearing, if you even g 1tt a hearing, it's often too late. The damage has already 

been done. ( Many courts have recognized that pre-hearing confinement had 

continuing collateral consequences,) The hospital can decide to suddenly 

release you after seven days incarceration and get away with never having to 

justify their actions in front of a judge. This ia way too much power . 

During the interim I listened to the testimony of an assistant states 

attorney from Barnes County. She stated an examination of the person taken 

into cuatody m'Ult be done within 24 hours. She said if the person does not 

meet certain criteria, the person must be released. Using that logic, there 

doesn't need to be a hearing at all, because it asaumes the correct decision is 

always made by the admitting physician. People should not be kept locked 

up based on the opinion of psychiatrists. 

' 
"We should be eapecially solicitous of liberty when it rests upon 

concepts so imprecise aa "mental illness" or 0 dangerousnea". Predictions of 

dangerous behavior, no matter who makes them, are incredibly inaccurate. 

Psychiatrists are not uniquely qualified to predict dangerous behavior and are, 

----------~ •• , ... ~ ... ----~--•♦-•-·--·-~-····-" ••• '"··-··• • • 
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in fact, lesa acou:rate in their predictions than other professionals." (Donaldson 

v. O'Connor), 

And, because under current law, the State does not need good cause to 

justify a seven-day delay fo:r the preliminary probable cause hearing, that 

power will be used routinely for convenience, without emergency. This 

amounts to a rubber stamp of the psychiatrist's opinion without any attempt at 

meaningful judicial review. 

In a 4th Amendment decision, the 1991 U.S. Supreme Court case, County 

of Riverside vs. McLaughlin, ruled that 48 hours is the presumptive limit for a 

prompt appearance and hearirLg before a judge on probable cause. The lone 

descent came from Justice Scalia who felt 24 hours should be the limit. If we 

are hearing criminal cases in 48 hours, it is preposterous that anyone can claim 

it would take more than four days to adjudicate a probable cause hearing for 

someone accused not of a crime? but aoet'JJed of mental illnesa. 

We need to do a better job of safeguarding individual rights when 

states attorneys make no attempt to verify the facts or witnesses on the 

petitions they get. I asked my local assistant states attorney in Richland 

County if any of the witnesses listed on the Petition for Involuntary 

Commitment are contacted to verity their legitimacy before the petition is 

approved. He stat':9d his office did not verify witnesses; that he had to just trust 

that the information waa truthful. The same held true for the states attorneys 

office in Cass County. Witnesses were not verified. Both offices claimed that 

·, was the responsibility of human services. Human services informed me they 
l , -i ·.,J 
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did not verify witneaaes either. when the person .is already being detained. In 

addition, the Department of Human Services is only required to screen 

admissions to the State Hospital. There is no such protection for people 

committed to private hospitals. 

People have a right to their day in court without delay so they oan 

challenge the veracity of these petitions. Facts are easily misrepresented. 

Petitioners have a variety of motives, and they are definitely not always pure. 

Psycluatiy is particularly and historically heir to abuses of many kinds. 

Since my ordeal with out of control psychiatry, I have read numerous 

acooW1ts from other 'Victims of psychiatry. One man, an attorney. whose wife 

was forcibly detained for three days stated," I have never seen a human being 

reduced to the state that my wife was in when she got home. Later, she cried 

for hours as she explained what had happened to her ... As I stated earlier, 

what wu done to me over a period of seven days nearly destroyed my life. I 

was completely devastated. There was nothing my family could do to get 

back the pre-involuntarily committed version of wife and mother. My 

husband and I complained bitterly about the way I was treBted to the 

admirdatration at MeritCare Hospital. We got nowhere. When my husband 

c:alled the psychiatrist who kept me looked up and after five days had me 

transferred in shackles to another hospital. that psychiatrist, Dr. Samy Karaz, 

said he eoulcht't understand why my husband was so upl(jt since our medical 

insurance had covered the expenses. Indeed, our insurance did pay nearly 

$1,000 for each day I was incarcerated-a total of seven days without any 
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judicial review. 

In the end, I believe what saved me, what allowed me to reclaim my 

dignity, sense of self, and value u a human being wu the successful lawsuit 

my husband and I pursued. Sadly, moat people who are the victims of a 

mental health system gone amok, are not so fortunate. Lawsuits cost money. 

And lots of it. 

In her letter to the Interim Judiciary A Committee, the states attorney 

from Barnes County implied four dayA wouldn't be enough time to get a report 

of examination. This is not a relevant concern, because what we are talking 

about is the preliminary probable cause hearing. As her u.utant, Ma. 

Delaney pointed out, an exam is done within 24 hours. When the doctor 

appears in court, he can tell the judge why involuntary commitment is 

required. Not only that, but, Form F2 (Report of examination) and Form FZA 

(Report Alaesaing Availability and Appropriateness of Alternative Treatment) 

are required to be filed along with the petition within 24 hours of detention. 

No one who is accused of mental illness should be kept locked up for anyone's 

convenience, including states attorneys', 

In answer to scheduling concerns, during t'he interim, Judge Riakedahl 

testified judicia, availability should not be an issue. Judge Graff testified 

acheduling was not a problem for him beoause he had a muter calendar and 

could schedule commitment oases as soon u he was notified. 

In answer to transportation concerns, Rep. DeKrey said in disousaing the 

issue with law enforcement in the rural areu, reducing the number of daya ii 
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not an iuue. In fact, in 2 of 3 counties in his district, there hadn't been a single 

involuntary commitment involving transportation by law enforcement in the 

put year. 

In Richland County, where I live, there were only five hearings over a 

four-year period. 

Furthermore, no one has ever suggested eliminating the clause 

extending or delaying the hearing for good cause shown. Involuntary 

commitment is "a massive curtailment of liberty". Bued on the facts, the 

conoluaion, that a preliminary probable cause hearing be held within four 

days, must be made. 

Martin Luther King once said, 0 Juatice too long delayed is justice 

denied." Being put through a mortifying seven days for an unjustified 

involuntary commitment is devastating. We need to do a better job in North 

Dakota of safeguarding individual rights. I ask for your positive 

recommendation on SB204B to the House and your yes vote when it goes to the 

House floor for a final vote, 

Respectfully yours, 

¼:ll/0~ 
~errvf&;m~ 
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NUMBER OF MENTALHEALTH PETITIONS FIJ£P & HEARINGS HELJl 

RJCHLAND COUNTY 

CASSCOUNTY 

1997 Petitions Filed: 8 

1998 Petitions Filed: l 0 

1999 Petitions Filed: 12 

2000 Petitions Filed: 6 

1997 Petitions Filed: 35 l 

Hearings Held: 2 

Hearings Held: 0 

Hearings Held: 2 

Hearings Held: 1 

Hearings Held: 33 

1998 Petitions Filed: 31 S Hearings Held: 31 

1999 Petitions Filed: 303 Hearings Held: 35 

For Cass County the above averages out to fewer than three hearings per month. 

Richland County bad only five hearings over a four-year period. 

BURLEIGH COUNTY 1997 Petitions Filed: 7S 

1998 Petitions Filed: 68 

1999 Petitions Filed: 69 

Data on actual hearings held in Burleigh County was not made availabJe. 
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SENATE BILL 2045 
HOUSE JUDICIARY COMMITTEE 

MARCH 3, 2003 

BRUCE MURRY 
PROTECTION AND ADVOCACY PROJECT 

Chairman DeKrey and Members of the House Judiciary Committee, my name 

Is Bruce Murry, I am an employee of the Protection and Advocacy Project [P&A]. 

P&A frequently provides services to persons with mental Illness who are Involved In 

the commitment process. 

Senate BIii 2045 changes the time llmlt for a person's preliminary hearing 

from seven days to four days. The Interim Judiciary A Committee recommended 

this change after hearing from Interested parties and giving the matter careful 

consideration. P&A thanks this committee for the role It played In ensuring that the 

Issue received adequate study. P&A supports Senate BIii 2045. 

The Involuntary mental health commitment process Is coercive by Its very 

, ·Jature. It Infringes on a person's right to self-determination, The legfslature has 

··:--· recognized the serious nature of the process by passing a law that requires clear 

and convincing evidence before granting a petition for Involuntary treatment. The 

statutes also require a presumption In favor of the lndlvldual named In a petition for 

Involuntary treatment. In court, the burden of proof Is on the person who wants to 

commit the lndlvldual. 

' 

L 

Changing the time frame to four days Is consistent with the legislature's 

demonstrated concern for the rights of the persons Involved In the Involuntary 

commitment process. The change wlll help ensure that Individuals subject to the 

mental health commitment process are afforded adequate due process. P&A '3Sks 

you to vote In favor of Senate BIii 2045, 

As a former speclal assistant state's attorney, I can tell you that the 

requirement for a hearing within four days has been successful In Juvenile Court. 

Thank you for your time. I am avallable for questions. 

. .....-... ;-- ......,.,,.,.____,..._,, _____ , __ , ___ , ... , ,,, ' ' ' . ' 
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TESTIMONY OF EDWIN W. F. DYER, III ON 882045 

I c1m a BJsnldrck attorney w/10 has repn-rnunLud r1wpondentH 

UtHh:r Indigent d11fense contl'.'1.11:l.t1 in .lnvolunt dt'Y c01nrnl 1 .. ment 

prni'lH:.11.ling under NDCC Chaple1 :.J.!i-03,1 contl11uotrnly slnce January 

19H(,. Passage ot Lhis bill \-JI. IL creahJ an u11wuJ kablo situation, 

l 11 f.lJ~i that .i. t not be passed, 

was c1 member of the Lwk fon.:e oi•gan l 'l.c-HJ l>y 1:11(11- Mental 

H(:JcJ I I. Ii ABsoc..:.i d t f on wh lch dovu l.uped ma :lo r ul 1d n901:-, .l.n Chapter 2 5-. 

o·~. I wh.Lch was adopted by th11 1989 Leulslc)Lure, 1rhese. changes 

inc:Jud0d the current seven-day time 11mi.ts tor t.he ·t-rnttlng of 

he,1t:.l11qs. The task force httu agreed that the pn1vlous lim.it of 

Ui1 <tr.-i days, not counting weukfmds and ho_l.l(ic.tyi,, d.ld 11ot all.ow 

0111 >ll<JII time, from the s tandpn t n t of d n at.: Lo r:noy representing 

ru,•1pu11dents, thls limlt dld 1101·. always .al.low (.-H\<.Hl(Jh Lime fot· the 

pdptH s to get to me, find 0111 what tlw resu I LH ol: tl1(J evaluation 

ol U\t~ respondent were, meet. wi.th the respondenL, a11d to pt·epare 

tur a hearing. 

Consideration of an exd111pl.e will show how t1 four-day _limit· 

w1,1lld be unworkable in prac:L i.ce. ff d, ref::lpondunt. J.1:1 subjected to 

rrnI<:Hqency de tent.ton by a non Jud.lei al authori.ty under NDCC § 25-

0.!, 1··25 on a F'riday evenJ.ng before a three-day week~nd, 'the four­

dr1y 1 Jmit will run out on Lhe following '11 \rnuc.foy, th0 next day the 

. ' 
cn11r-LB will be open for bu~dness. Although sud\ emergency 

dul enti.on .is limited to twtrnl:y-four hours undt-H NDCC § 25-03.1 ... 

ii"J, dl:J a practical matter 1'.110 detent.Lon w.1.I.1 I ,.L:JI: unt.i.l tha next 

I 

. ' 

J 

J 
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day the courts ar.e open. Obvlously, a petition can'L be filed, 

and an attorney appointed for the respondent, and a hc-rnring held 

on t.hH same day. 'rhe court would have to either set a hearin9 

and lmmediately continue it or Ignore Lhe sLdtuLory tlme lim.i.t. 

Retalnj.ng the severi-day limit would prev~nt this situation from 

arl~Jinq in future. 

1 t has been my experience that the courts Jn wh.i ch I have 

appnared have n~ver dismissed a comm! trnent case· because a hearing 

time 1.i.mi t: has been exceeded, r would expect that the Supreme 

Court would find that a dism.issal was appropr.l.ate Jn situations 

in whil~h actual prejudice to the respondent hud been shown or 

thal an unreasonable delay w1thout adequate justification had 

occurred. In any case, a dismissal which did not reach the 

merlts could be following by the filing .of another petiti'on, 

Thank you for the opportunity to address the pommittee on 

this bill. I would be happy to answer any questions from the 

Committee. 

.. .,, ... : 
.... ,,, -n•~ 

l; 
~ 
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STATE OF NORTH DAKOTA 

COUNTY OF [County] 

tn the Interest of (Respondent), 
Respondent. 

IN DISTRICT COURT 

Case No. (Case No.] 

;,. 

EMERGENCY TREATMENT ORDER 

THE COURT, after review of the petition for Involuntary commitment and the 
accompanying documentation In this matter, determines the probable cause exists to 
believe that the respondent ls [Mentally Ill or Chemically Dependent] and Is likely to 
seriously Injure self or other persons or property If allowed to remain at liberty. 

THE COURT also determines that an actual emergency does exist and that a secure 
facility other than a jail or other correctional facility Is accessible, 

IT IS ORDERED that the respondent be taken Into Immediate custody by the sheriff 
of (County] County and detained until the date of the [Prellmlnary or Treatment] 
hearing. 

IT IS FURTHER ORDERED that the respondent be detained at[treatment facility] 
until the scheduled time of the [Preliminary or Treatment} hearing on {day, date and 
time of hearing]. 

Dated [today's date], 

BY THE COURT: 

DISTRICT JUDGE 

6pioi 
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PETITION FOR INVOLUNTARY COMMITMENT 

County of 
SFN 11260 ( 1 •90)f GN• 1t 

IN THE INTEREST OF ,, 

of respondent 

PETITION 
The petitioner comes before the court and respectfullY. alleges: 
1. That the petitioner Is eighteen years of age or olc1er. 

2. That the respondent presently resides In the below named county In the State of North Dakota, 
County whtrt respondent resides -
3. That the petitioner believes that the respondent Is 

O mentally Ill and as a result of such condition and as a result of such condition there Is e. reasonable e)(pectatlon 

□ 
of a serious risk of harm If respondent Is not hospltallzed. 
chemlcatly dependent and as a result of such condition there Is a reasonable e,cpectatlon of a serious risk of 
harm If respondent Is not hospitalized. 

4. That because of the foregoing condition, the respondent requires treatment. 

s. That the assertions contained In paragraph 3 are based upon· the following specific facts (attach additional sheets, If 
necesssary): 

it) 
'~. 

~ 

6. That the names, addresses, and telephone numbers of witnesses who wllt verify said fads are as follows: 

Name Telephone 

- ICI~ Address State I Zip 

Name Telephone 
. 

Address I City State I Zip 

7. That other Information about the respondent is as follows: -
Name Telephone 

Addreu ICiW State I Zip 

The respondent's present whereabouts are as follows: 
_, 

' 

' ' 
__ ,,,, 

NDCC 25-03. 1 ·08 

/• 
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Information about the Respondent (Continued) SFN 17260 (1-90)1GN, 1), Page .? 

Age I D1te of birth StM O Male D Female Mar1t1I status 

Occupation 
\ ,r--,_ 

I'! 
Appro1elm1tt monthly'- r , ,f employer 

List the name, address, and relationship of respondent's relative or guardian, or, If none, a frle~d of tht respondent: 

N1mt Relatlonshlp Ttltphont 

Addtess City Stat• I Zip 

Nu"• of attorntll who most recently reprts.nttd the rtJpondent Ttltphont 

Addrtu .. City St•te 'Zip 

Petitioner's rtlttlonshlp to rttpondtnt 

Otte of Most rectnt flllng of pttltlon for Involuntary cornrnlttmtnt of respondent 

---County In which pttltlon was flltd 
Petition was Ogt1ntec-'. □ dlsmlued. 

8. The petltJoner belle¥es that It D Is ~ Is not necessary to take the tespondent Into Immediate custody and f 
emergency treatment. (Immediate cust y should be requested only If the respondent ls seriously mental! Impaired, 
or chemically dependent and Is Imminently llkety to (njure himself or other persons If allowed to remain at lberty,J , 

I 

9. f Complete only If :mmedlate custody and emergency treatment re~uested] Overt act(s) of the respondent which ; 
ndlcate the respondent Is likely to Injure .themself or other persons fallowed to remain at liberty are described as I 
follows: 

0 ' ) 
I 
I 

I 

I 

i 

10. That to the petitioner's best knowledge, hiring an attorney ' I 
□ would be a substantial financial hardship on the Respondent. I 
D would not be a substantial flnanclal hardship on the Respondent. ' 

I 

' The petitioner believes that an evaluation of the respondent's condition should be made and involuntary commitment and; 
treatment Is required. I 

Signature of petitioner Date 

X 
Address City 

Telephone 

State I Zip 

~ 
\7(itv(t,1 lti 111--7 

t)~I:/, 

I 

' 

' 
' 
I 
I 
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STATE OF NORTH DAKOTA 

COUNTY OF (County) 

In the Interest of [Respondent], 
Respondent. 

NOTICE OF HEARING 

IN DISTRICT COURT 

Case No, [Case No,) 

TO [Respondent], [Attorney appointed], THE PETITIONER, AND OTHER 
INTERESTED PERSONS: 

A [preliminary or treatment} hearing will be held on the [day, date and time of hearing) 
at the [county] County Courthouse regarding the attached petition for involuntary 
commitment. 

Dated [today's date). 

DISTRICT JUDGE 

L----·-------~--

l 
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STATE OF NORTH DAKo·r A 

COUNTY OF [County] 

In the Interest of (Respondent]i 
Respondent. 

IN DISTRICT COURT 

Caso No, [Case No,) 

ORDER TO TRANSPORT 
TO:[County] COUNTY SHERIFF'S DEPARTMENT (or whoever Is transporting at the 
request of the Sheriffs Department): 

You are ordered to transport the respondent from the [treatment facility] to the 
(county] County District Court for a hearing to lie held on [dE:ty, date and time of 
hearing]. 

Dated [today's date], 

BY THE COURT: 

DISTRICT JUDGE 

L ····- -- --- --- ----- -- ·- ----·--·--"·----·-- --·--···-·" -
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STATE OF NORTH DAKOTA 

COUNTY OF [County] 

In the Interest of (Respondent], 
Respondent. 

3 4 a 

IN DISTRICT COURT 

Case No. [Case No,] 

) 

ORDER APPOINTING ATTORNEY 

[Attorney appointed] Is appointed to represent the respondent In this matter. (Attorney 
appolnted]'s phone number Is: [Attorney's phone number]. 

The respondent may be required to pay attorney's fees unless the respondent Is 
found to be Indigent by the court, 

The respondent may choose to hire an attorney other than the attorney appointed by 
the court. If another attorney Is hlred1 both the clerk of court and the appointed 
attorney should be notlfled Immediately, 

Dated (today's date], 

BY THE COURT: 

DISTRICT JUDGE 

.. u ,M;t t J=-zz••t T t ,..,. T ....,, ____ _ 
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STATE OF NORTH DAKOTA 

COUNTY OF [County] 

In the Interest of [Respondent)1 
Respondent. 

t a 

IN DISTRICT COURT 

Case No. [Case No.] 

NOTICE OF PROCEDURES AND RIGHTS 

Notice is given that a petition for involuntary commitment has been filed In [county) 
County alleging that you are [mentally Ill or chemically dependent), and as a result 
require emergency treatment. 

A copy of the petition and any supporting documentation are attached to this notice. 

Under North Dakota law, civil commitment procedure begins when the petition Is 
filed. or when you are detained for emergency treatment. After the petition Is 
reviewed by the judge to see whether certain qualifications are met or Immediately 
after you are detained for emergency treatment. this notice Is given to you, 

If you are not taken Into custody, the court may order that you submit to an 
examination by a physician, psychiatrist cllnlcal psychologist or licensed addiction 
counselor. This examination may be by a physician, psychiatrist, clinical psycholo~;ist 
or licensed addiction counselor of your own choice. If your financial condition 
prevents you from being examined by an expert examiner of your choice, an expert 
examiner wlll be appointed by the court to e)t'amlne you at the expense of the county 
In which you reside. 

If you are In custody for emergency evaluation and treatment, you will be 
examined by a physician, psychiatrist clinical psychologist or licensed addiction 
counselor within 24 hours after you are admitted to the facility, excluding holidays. 
After the examination a hearing will be held. If it Is alleged you are mentally Ill, and 
the Court finds there Is probable cause to believe you are a person requiring 
treatment at the preliminary hearing, a treatment hearing wlll be held within 14 days. 
If It Is alleged you are chemically dependent and there Is no allegation you are 
mentally Ill, there will not be a preliminary hearing and the treatment hearing wlll be 
held within 14 days of the time you are taken Into custody. 

If It Is found at the treatment hearing that you are a person requiring treatment, you 
may be hospitalized for a period of 90 days, Further orders for treatment may be 
lssued If you continue to require treatment after the 90 days has expired, If you are 
hospitalized, periodic reviews of your status will be made and filed with the court. 

The law also guarantees you certain other rights and privileges: 
(a) You have the right to a preliminary and/or treatment hearing; 
(b) You have the right to be present at these hearings; 
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(c) You have t~e right to have an attorney prior to the hearings and any court 
ordered examination and at every stage of the proceedings; 
(d) You havo the right to an additional independent expert examination by an 
examiner you select; and 
(e) You have the right, If you are Indigent to have an attorney and an Independent 
examiner each appointed at the expense of the county which Is your place of 
residence. 
(f) You have the right to receive a copy of any examination conducted In connection 
with these proceedings, 

If you have any questions about these procedures please contact your attorney or the 
attorney appointed by the court for you, 

Dated {today's date), 

DISTRICT JUDGE 
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