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2003 SENATE FINANCE AND TAXATION 

SB 2096 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. SB2096 

Senate Finance and Taxation Committee 

□ Conference Committee 

Hearing Date January 29, 2003 

Ta e Number Side A SideB Meter# 
1 X 2 199-5479 

Committee Clerk Si 

Minutes: 

Senatoi- Urlacher opened the hearing on SB2096. All committee members are present. This bill 

relates to adopting the streamlined sales and use tax agreement. 
' 

Gary Anderson, Division Director for Sales and Special Use Taxes with the Office of State Tax 

Commissioner (mtr #2215) - SB2096 is a companion bill to 8B2095. Written testimony is 

attached. SB2095 is the guide, S82096 is what North Dakota has to do, Fiscal note is not 

correct. State Tax Commissioner requests the committee's favorable consideration of the bill. 

Senator Tollefson (mtr #4285) - How could we pass the bill if we don't know the fiscal impact. 

M.r. Anderson (mtr #4315) .. I have same concerns, and that is why I thought it was important to 

set out the revenue effect that would be in place if it would be passed. These numbers show you 

what the future would hold. 

Senator Tollefson (mtr #4363) .. This seems like a blank check. 
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Senate Finance and Taxation Committee 
Bill/Resolution Number 8B2096 
Hearing Date January 29, 2003 

Mr. Anderson (mtr #4366) - If there are additional changes in the sales tax laws in the legislative 

session, it may have an effect on the fiscal note. Reference handout that showed legislative 

tracking of other states ( exhibit 1 ). 

Jim Newoutsky, Jamestown Businessman (mtr #4589) - Is neutral on the bill, referred to article 

by Janell Cole in Bismarck Tribune (exhibit 2). Local businesses lose sales due remote sellers. 

Senator Wardner (mtr #4894) • Where is the group representing main street ND? This is a 

problem. Downtown business people are suffering. 

Mr. Newoutsky (mtr #5001) - GNDA does not truly represent retailers. 

Senator Urlacher - Testimony in opposition to S82096 

Curley Haugland (mtr #5081) - Wanted to point out the removal of the caps in the fiscal note. 

Cities would be favor with removal of the caps. Maybe the Tax Department could give a new 

estimation. 

Senator Urlacher (mtr #5232) .. Every concerned entity involved in the makeup phase. 

Mr. Haugland (mtr #5279) - Everyone is looking out for their own interest. 

Sandy Clark, North Dakota Farm Bureau (mtr #5325) - We appreciate the handling of the tax on 

fann machinery. Are in support of how that tax was handled. Have a clearer understanding. 

Senator Urlacher .. Closed the hearing on S82096. 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. S82096 

Senate Finance and Taxation Committee 

□ Conference Committee 

Hearing Date February 3, 2003 

Ta Number Side A SideB 
2 X 

Meter# 
S S10-60S0 1----------+---------+---------+---'--------l 

Committee Clerk Si 

Minutes: 

/,,-~--, Senator opened discussion on S82096. All committee members present. Relates to the 
I 

streamlined sales tax. 

Senator Wardner .. Moved a Do Pass on 2096, 2nd by Senator Nichols, 

Senator Urlacher (mtr #S583) .. Gave general information on SB2096, in favor of moving 

forward, 

Senator Nichols (mtr #5746) - Mr. Haugland talked about sellers in state, but there are more 

buyers than sellers. 

Senator Urlacher - Attorney GeneraPs opinion is taht this bill is constitutional. Call the roll. 

Roll call vote for Do Pass and rerefer to Appropriations 6 yea, 0 nay, 0 absent. 
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Amendment to: SB 2096 

FISCAL NOTE 
Requested by Leglalatlve Council 

02/13/2003 

1A, State flacal affect: Identify the state fiscal eft'(1ot and the fiscal effect on agenoy appropriations compared to 
fl di I I d rl ti I l d un no eves an BDDfOD a ans ant ctosted un er current law, 

2001 ·2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General other Funds General Other Funds General other Funds 

Fund Fund Fund 
Revenue■ ($552,000 ($48,000' 

ExpendHures 
Appropriations -

1B. County, city. and school district fiscal effect: ldentlfv the fiscal effect on the sr,r,roprlate p0/ltloal subdivision. 
2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

School School School 
Counties Cities Districts Countl11 Cities Districts Counties Cities Olstrlcta 

2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis. 

Engrossed SB 2096 changes the state•s sales and use tax laws to conform to the streamlined sales and use tax 
,, ... ~....._~ agreement. The definitional changes contained In Eng. SB 2096 are estimated to reduce state revenues by $600,000 

1 
1 

for the 2005-07 biennium. (Note: the amendments that address trade-In allowances do !'lot change the fiscal note.) 
,.,, 

·-·~ 

3. State flacal effect detail: For lnfonnatlon shown undar state fiscal effect In 1A, please: 
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for oach agency, line 
Item, and fund affected and the number of FTEE positions affected. 

C. Appropriations: Explain the appropriation amounts, Provide detall, when appropriate, of the effect on 
the bl~nnlal appropriation for each agency and fund aflected and any amounts Included In the executive 
budget. Indicate the relationship between the amounts shown for expenditures and appropriations. 

- ~aenci: __!_ax Dept. Name: Kathryn L. Strombeok 
Phone Number: 328-3402 Date Prepared: 02/14/2003 
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REVISION 

BIii/Resoiution No.: 

I p 

SB 2096 

:a J 2 

FISCAL NOTE 
Requested by Leglalatlve Council 

01/29/2003 

J 

1A. State flsoal effect: Identify the state fiscal effect and tha fiscal effect on agency appropriations compared to 
fu dl I I d rl It tt I t d d t I n na eves an aoorop, a ons an orpa e un er curren aw. 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General oth11· Funds General other Funds General other Fund■ 

Fund Fund Fund 
Revenues ($552,000 ($48,000 

Expenditures 
Appropriations 

18, County, city, and school district fiscal affect: Identify the fiscal effect on the at:Joroprlate po/ltloal subdivision. 
2001•2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

School School School 
Counties Cltlea Districts Counties Cities Districts Counties Cities Districts 

2, Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis, 

SB 2096 changes the state's sales and use tax laws to confom1 to tho streamlined sales and use tax agreement, The definitional 
changes contained In SB 2096 are estimated to reduce state revenues by $600,000 for the 2005-07 biennium, (Note: the earlier 
version of this fiscal note assumed an earlier effective date,) 

3, State fiscal effect detall: For Information shown under state fiscal effect In 1A. please: 
A, Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriato, for each agency, 1/ne 
Item, and fund affected and the number of FTE positions affected. 

C, Appropriations: Explain the appropriation amounts, Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts included In the executive 
budget. Indicate the relationship between the amounts shown for expenditures and appropriations, 

Name: 
Phone Number: 

Kathryn L. Strombeck Aaenc~-__,.T.,,...a_x...,.D-ep-1t·-. ----------

328-3402 ·-----+-o=at_e..,..P.:...re_p_ar_ed..,..:-----,,0:1_1=2_9~/_2~0~0~3~===::=========== 
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BIii/Resoiution No,: SB 2096 

i!IS 
' 2 

FISCAL NOTE 
Requested by Legislative Counoll 

01/03/2003 

us 

1 A. State fiscal effect: Identify the state fiscal effect and the I/seal effect on agency appropriations compared to 
fu di t I d rl I I l d d n na eves an t11Jorop, at ons ant cIpate un er current law, 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General otherFunda General other Funds General other Funds 

Fund Fund Fund 
Revenues ($552,000 ($48,000 
Ex.-ndlture1 
Appropriations 

1 B. County, city, and school district fiscal affect: Identify the fiscal effect on the sr,r,roprlate po/It/cal subdivision. 
2001 ·2003 Blennf um 2003-2005 Biennium 2005-2007 Bfannf um 

School School School 
Counties Cities Districts Counties Cities Districts Counties Cities Districts 

2. Narrative: Identify the aspects of the mea~ure which cause fiscal Impact and Include any comments relevant to 
your analysis. 

SB 2096 changes the state111 sales and use tax laws to confonn to the streamlined sales and use tax agreement, The detinitional 
changes contained in SB 2096 are estimated to reduce state revenues by $600,000 for the 2003-05 biennium, 

3, State fiscal affect detail: For Information shown under state fiscal effect In 1A, please: 
A. Revenues: Explain the revenue amounts. Provide deta/11 when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line 
Item, and fund affected and the number of FTE positions affeatGd. 

c. Appropr,1atlons: Explain the appropriation amounts, Provide detail, when appropriate, of the effect on 
the blenn/6:I appropriation for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between the smounts shown for expenditures and appropriations. 

Name: Kathryn L. Strombeck !Agency: Tax Dept. 
Phone Number: 328-3402 !Data Prepared: 01/28/2003 --------
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Date: r-_)._ · ~' \ . .,--~ 

Roll Call Vote#: 

2003 SENATE STANDING COMMITTEE ROLL CAl,L VOTES 
BltL/RESOLUTION NO,~(~,'\\.; 

Senate Finance and Taxation 

0 Check here for Conference Committee 

Legislative Council Amendment Number 

Committee ----------

Action Taken Si, ~'-~~ >' ~ \~s-~\. ~\-! ·'iv\:)► h., '<'.,;; , \ ")~,~~ ·\>~'v~l~i\ \ 

Motion Made By c -✓&'\"-~"--~(__\(~~'l'\.JL~ Sec.onded By~:~'" . \ ~ ~\<....,\ ~ 

Senatt,n Yes No . 
Senator Urlaoher - Chairman ..... I,.._~ 

Senator Wardner .. Vice Chairma'if- f... •. ~ 

Senator Swerson 
.....__ ... ___ , 

Senator Tollefson -..... 
~.\. 

.. ' 

-

\..__, No total 

Absettt 

----------

Senators -- Yet No 
8enator Nichols ~-~ -Senator Sevmour .... ...___,.j 

-
·-

-

,-. \ \ 
~loc>r Assignment ~\\.~~ \_\~~~~~,...--~-----------

lf the V<lte is on att amendment, briefly indicate it1te11t: 

-~-- .... _____ ____ ,,, r, , ' __ '.;":L~:~~~-- ,::;:.!L/ . . 
····- --... ·-··· 1 

Tht Mfcrogrlphfo fllltff on tM1 fflm art accurate reproductfona of record• dtl tvered to Modern lnfol'ffl8tfon syatttne for Mfcr-of tl111fnc1 and 
Wtrt ft lNd fn th1t l'ffUlar courae of butfnett, Th• photoorephfc proceH meets standards of the Amerfo1n N1tfonal Stendards lnttf tute J 
(ANSI) for tl'chlv1H mfcroffl111. N0TICl!1 If the fflined fmaa• above fa;Jsle legible then thh Notice, ft h due to the quality of the . , 
docUNnt bef ng fHIMd. n 
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REPORT OF STANDING COMMITTEE (410) 
February 4, 2003 4:22 p.m. Module No: SR-21 ·1657 

Carrier: Urlacher 
Insert LC: • Title: • 

REPORT OF STANDING COMMfTTEE 
SB 2096: Finance and Taxation Committee (Sen. Urtacher, Chairman) recommends DO 

PASS and BE REREFERRED to the Appropriations Committee (6 YEAS, 0 NAYS, 
0 ABSENT AND NOT VOTING), SB 2096 was rereferred to the Appropriations Committee. 

(2) DESI<, (3) COMM 

SR·21-1857 
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2003 SENATE APPROPRIATIONS 

SB 2096 

1he mfcrographle tmegea on t~fa fflm are accurate reproductions of records delivered to Modtrn Information Systems for mlcrofllmfno and 
were fflrned In the regular course of buafneaa, The photogrephlc process meets standards of the American National Standards Institute 
(ANSI) for archival mfcrofflm, NOTICE1 If the filmed Image above Is le s legfblo than this Notice, It ta due to the quality of tht 
docllllent betng ft lrned, 1 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. SB 2096 

Senate Appropriations Committee 

□ Conference Committee 

Hearing Date 2-10-03 

Ta Number Side A Side B 
1 xx 

Committee Clerk Si nature 

Meter# 
0-1088 

Minutes: Chairman Holmberg opened the hearing to SB 2096. A bill relating to changes to 

conform ND sales and use tax. (Meter) Sf.mator Herb Urlacher, District 36: Proposed a late 

amendment (38187.0101- Exhibit 1) to SB 2096 and ask for the committees assistance to add 

this amendment to the bill. A copy oft.he amendment was passed out. (Meter 140) Chairman 

Holmberg stated there is a companion bill to this, (Meter 167) Gary Anderson, Division Director 

of Sales and Special Taxes, ND Office of State Tax Commissioner: See written testimony 

Exhibit 2. (Meter 414) Jerry Hje1mstad, ND League of Cities: Wanted to go on record in support 

of the bill. On section 2 of the b111 relates to city and their ability to levy local sales tax. 

~Jnderstanding the bill is necessary for this bill to be pass in order for ND to conform to 

requirements to streamline sales and use tax agreement, In ND League of Cities has had a policy 

of feeling that this type of agreement is important in order to protect our local businesses and at 

this time not playing at a level playing field and forced to collect a tax that is not being collected 

on other type of sales, and the local businesses are the ones paying local property tax are 
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Page 2 
Senate Appropriations Committee 
BilJ/Resolution Number SB2096 
Hearing Date 2~ 10-03 

providing employment in the city,(Meter 495) Chairman Holmberg: clarifies that the bill does 

not go into effect, gives the cities and local sales tax to adjust without having an impact at the 

' 
present time. (Meter 511) Sandy Clark, ND Farm Bureau: See written testimony Exhibit 3, No 

questions were asked. There was a motion of adding the amendment from Senator Andrist and a 

seconded by Senator Thane. Amendments passed. A motion for a DO PASS as AMENDEDwas 

moved by Senator Thane and seconded by Senator Tal1ackson. Carrier to the floor returned to the 

Finance and Tax committee to Senator Urlacher. Closed the hearing to SB 2096. 
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38187.0101 
Title. $

Prepared by the Legislative Counoll staff for 
enate Finance and Taxation committee 

February 4, 2003 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2096 

Page 23, after tine 26, Insert: 

.. 57-39.5-01 .1. Trade-In deductl Wh t In trade or In a series of trades on. en anglble personal propertY Is taken 
under this chapter. If the tang!bfe\~ggg:,~J~~~ F~a:rt 0',ri~etal §ale taxable 
receipts taxes Imposed by this obapter, sales taxes t n w . e subject to gross 
motor vehicle excise taxes lmPQsed by chapter 57-4irs8ff ~ chapter sz~a~.2. or 
property traded In Is used farm hi -· • or -- e tangible personal 
trade-In value allowed by the reiff ~r ,genit ~r~:~~~~~:~~p egulpment. the credit or 

Renumber accordingly 

Page No. 1 38187,0101 
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Date: ~~~ Roll Call Vote #: 

2003 SENAT ~ ANDING COMMITTEE ROLL CALL VOTES 
BILl.i/RESOLlJTION NO. 

Senate Appropriations 

D Check here for Conference Committee 

Legislative Counc11 Amendment Number 

Action Taken 
.. 

Committee 

Motion Made By -~~....:-~--0~---- Seconded By __ ,_Yi_/ ftli __ (?wf _ _..___ __ 
Senators Yes No Senators Ves No 

Senator Holmberg, Chairman . 
Senator Bowman, Vice Chair 
Senator Orindberg, Vice Chair . 
Senator Andrist 
Senator Christmann 
Senator Kilzer 
Senator Krauter 
Senator Kringstad 
Senator Lindaas 
Senator Mathern 
Senator Robinson 
Senator Schobinger 
Senator Ta1tackson 
Senator Thane 

Total 

Absent 

(Yes) __________ No ____________ _ 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 

,,,1•. 

The Mfcrot,._.fo flllltlt on tMa fflm •re 1ccur1te repr~tfona of r;;rc17det,·~~~ to Modern JnforNtf on Sy1tet111 for 111fcroff h1fng Ind 
were f I lllltd In the reaul1r cour1t of buafntH, The photoarephf o proceaa meets iitandardt of the Atnerf can National Stenderds Jnttf tut• J :••> tor erchfval mfcrofflM. NOTJCS1 If the ft lined Image 1bov fs le legible than thta Notice, ft ta due to the quelftv of th• 

LINnt bef ng f flined. ,, 
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Date: 
RolJ Call Vote #: 

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOI-'UTION NO. 

Senate Appropriations Committee 

0 Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By -...=.f:n..!-;'\:....:..~~':>:.._+:. ___ Seconded By rrcuitd c; ~ 
Senators Yes. No Senators Yes 

Senator Holmber2~ Chairman V' 

Senator Bowman, Vice Chair ' 

_§enator Grindbern, Vice Chair ✓ 
Senator Andrist ✓ 

Senator Christmann , 

Senator Kilzer ✓ 

Senator Krauter 
Senator Kringstad , 

Senator Lindaas ✓ 

Senator Mathern 
Senator Robinson 
Senator Schobine:er ✓ 

Senator TaJlackson 
Senator Thane 

Total 

No 

Absent 

(Yes) -----41~6 _____ No 
'1,,,- --~----·------

----=--:--:::1;;rt1, J_J _______ _ 

Floor Assignment f:,4 "[ \}J/I/J. a( 51 ~ /im,,u,dn.vJ' --
If the vote is on an amendment, briefly indicate intent: 

I 

~ ··••J-••··--··..,------'"-... _·· ---- ·-··-·· .. 
The olct'Oll'..,.,IO ,_ on tM• fll• .,. 10curat1 ,..,roclJotlont of rooordo del lvtred to Modern lnfo...,.tlon IVtt- for fflloroftlolno end 
lllt't flloed In tho r11Ultr caura• of bUtlnttl, Th• ..,,teoropltlc procm M1ett etardarda of th• Amerloan M1tlonol Sterwlarde Jn,tltut• _J 
(ANSI) for 1rchlv1l t11icrofflM. NOTICE, lf th• ftlmed tMQI above t•i· legible than this NotlCtt tt ta o.ul to tht quality of tht , 
docUMnt being f I lll'ted. - - r ~ Lh AA O ffi 1.sl.:- ~ / fJ -.Me -CJ,j 
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REPORT OF STANDING COMMITTEE (410) 
February 11, 2003 3:52 p.m. 

Module No: SR-26·2336 
Carrier: u,·lacher 

Insert LC: 38187.0101 Tltle: .0200 

REPORT OF STANDING COMMITTEE 
SB 2098: Appropriations Committee (Sen. Holmberg, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(10 YEAS, 2 NAYS, 2 ABSENT AND NOT VOTING). SB 2096 was placed on the Sixth 
order on the calendar. 

Page 23, after line 26, Insert: 

"57-39.5-01.1. Trade-In deduction. When tangible personal property Is taken In 
trade or.lo a series of trades as a credit or partial payment of a retail sale taxable under 
this oba,!ier, If the tangible personal property traded In will be subject to gross receipts 
taxes Imposed by this chapter. sales taxes lmrsed by chapter 57 .. 39,2, or motor 
vehlole.JlXolse taxes Imposed by chapter 57-40:~ or If the tangible personal property 
traded In Is used farm machinery or used Irrigation equipment. the credit or trade-In 
value allowed by the retailer Is not gross receipts." 

Renumber accordingly 

(2) DESK, (ti) COMM Page No. 1 SA·M·2336 

tht •foroo,aphtc t_.. ~~f f lM .~~ ~cu~;~; reproductions of ~;;rd--;~-,~-~~ to Modern tnforMtlon SyattN for "'lcroftlMtr'f ~ 
wr1 fflMtd fn tht rttular courH of bulfnttt, Yht photooraphtc proeeH 111ttU etanderdt of the Amertean National aundardt lnet t • 
(ANSI) for 1rchlval 111tcroffl'111. NOYJCE1 Jf the ftllllld t,nage abov is le leolble than this Notice, It 11 due to the quality of th• 
doc1.111tnt be I no f HMtd. 
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.. 20,03 HOU$~ FINANCE AND 'l'AXATION 

sa 2096 

The mtcroaraphtc hneaea on t~f s ff lm are accurate reproductf ona of records del fvered to Modern Information systems for mtcrof f lmfno end 
were fflmed ln the reoular course of llusfnets. The photographfo procesa meets atand~rda of the Atnerfoan National Standards lnatltute 
(ANSJ) for archival mferoftlM. NOTICE,. If the filmed l.mage above fa lta legible than thfa Notfce, ft la due to th& quality of the 
doet.rnent bef ng f I lmed. , 1 
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2003 HOUSE STANDING COMMITIEE MINUTES 

BILI./RESOLUTION NO. SB 2096 

House Finance and Taxation Committee 

□ Conference Committee 

Hearing Date March 11, 2003 

T Number S1deA SideB 
l X 

Committee Clerk Si 

Minutes: 

REP, WES BELTER, CHAIRMAN Called the hearing to qrder. 

Meter# 
o.s 

SEN, DWIGHT COOK. DIST, 34. Introduced the bill. Gave his comments on both SB 2095 

and SB 2096. He stated he signed in as a Senator from Dist. 34 and a business owner and a tax 

collector. Gave his perspective as a business owner and tax collector. Related to a book he 

received th:,m the Tax Department which gave him instructions on how to collect and remit sales 

tax. He stated. besides collecting sales tax for our state, he also had to collect for Minnesota and 

South Dakota, as he had customers located there. He related to an audit which he was involved 

in. He stated he paid sales tax money to Minnesota instead of North Dakota. He related to states 

who do not collect sales tax, stating it is because there are 45 different tax collections in as many 

different states, and testified there should only be one tax collection for every state. 
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REP, BEl,TER The iltustration you gave us with the different books, if these two bills were 

passed, we stilt wouldn't have any authority to collect the sales tax from the shoe company you 

related to. 

SEN. COOK We would not have any authority whatsoever to mandate that shoe company or 

any other remote seller collects or remits our sales tu. I believe with the burden removed; they 

wilt voluntarily do so. 

&EP, IVERSON If this B, A, Mason Comp~y would be located in New York or California, 

would they be part of this sales tax proposal? 

SEN. COOK No they would not, 

REP, IVERSON So, stares that don't participate in this, companies could move there if they 

wanted to, and get arowtd it. They could have nexus in those statea and not be part of the 

streamlined snles tax? 

SEN. COOK I believe that is comet. One of the latest states that has introduced this type of 

law, is the state of Montana, a state that does not have a sales tax, also, I believe Califomia and 

New York are stepping to the table. 

REP. DROVDAL Asked him to elaborate on the effective date. 

SIN, COOK It would be January 1, 2006, Personally, I would hope as you deliberate on this 

bill, that you look at those effective dates and have a discussion with the tax commissioner. 

There is an extreme benefit, for the way this works, the first ten states, with twenty percent of the 

population in states that collect sales tax, 'Will allow to form the governance of this process as it 

moves forward. I think there is a big advantage for North Dakota to be one of them, The 

impHmenting date being set where it is, is set to give us some time to work through this process, 
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however, I think it would keep us from being one of the original states. That is a question this 

committee and this legislative body should deliberate on, as to the merits of that decision. 

REP. DROVDAL Asked him to respond to North Dakota sovereignty. 

SEN. CQOK Sovereign rights means we are in control. I believe we are fully in control here. 

No other state can pass a law which affects what the citizens of North Dakota's taxes are, Maybe 

an analogy which can best answer that question and let us get a handle on how our sovereignty is, 

Century Code 39-10-08 in our motor vehicle title, requires every citizen in North Dakota to drive 

on the right side of the road. We have the sovereign right to change thait so every citizen would 

have to drive on the left side, but it isn't a smart thing to do. !compare that to sales tax 

simplification. We have the sovereign right to do what it is we want but hopefully, we recognize 

the benefit especially, with this changing world of commerce we live in which doesn't recognize 

state boundaries, just like highways don't, I beilieve we have the sovereign right to implement a 

simplified sales tax collection. 

REP. WINRICH In response to the chairman's question regarding what would happen with the 

shoe company, you said we would not be in a position to mandate that they collect sales tax, even 

if this passes. however. a number of multistate sellers have volunteered to join in this compact, 

have they not? 

SEN, COOK Yes, they have, The tax department oould probably shed more light on that. 

REP. KELSQ If we adopted this. or entered into the compact, each state would still be 

responsible for conducting their own audit? 

SEN. COOK No, I don't believe that is right, Remote sellers would be subjected to one audit. 

\:-~ REP. KELSR Who would be responsible for conducting the audit? 
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SEN. COOK Deferred the question to the mx department. 

REP. KELSH Part of the presentation we saw earlier in the session by the tax department, 

North Dakota would have a sovereignty as to what was taxed. but would not have the sovereignty 

or ability to determine what that tax break would be on every product, each state would have to 

enter into an agreement that all products would have to be taxed at the same rate? 

SEN, COOK That is misinfonnation going arowtd, We would determine what our sales tax 

rate is. One thing we give up, is some flexibility, you will see that in this bill. We will only be 

able to have one rate. How that affects North Dakota, as we have seven percent on alcohol and 

three percent on farm machinery, and the rest of our tax rate is five percent. The solution to that 

is in the bill, when we move alcohol and farm machinery out of the sales tax definition. Each 

state determines what the sales tax rate is. 

REP. GROU You touched on one of my concerns, holding hannless for the remote tax 

collector, are you comfortable with the way the bill is written, to hold those people harmless? 

SEN, COOK Yes, I am comfortable with that. To hold hannless means, you are not going to be 

subjected to fines and penalties. You are subjected to an audit. to see that the proper tax is 

remitted to the proper state. but when I was audited, I was also subjected to a fine. 

REP. DAVID DROVDAL, DIST. 32 Testified in support of both SB 2095 and SB 2096. I 

come before you not only as a legislator but as a business person. I have also had the privilege of 

representing North Dakota for the last two years on the SSTP project, streamlined sales tax 

project. I have been filling out tax returns since about 1967. When I first got excited about 

remote sales, at that time it was catalog sales, I felt that I was not on a level playing field in my 

business. That is what got me going on the streamlined sales tax project. He stated he was asked 
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to buy raffle tickets, and belong to all of the organizations in his community, and yet, he had to 

compete in these remote sales, all they had to do was send in a picture, and they didn't have to 

collect sales tax. That was the thorn in his side, then the internet came in and they didn't have to 

collect sales tax. Related to when he started in the legislature, there were all phone calls, now it 

is all e--mail. Now, he stated he has probably gotten two dozen phone calls, and a thousand or 

more e-mails, I got involved in this streamlined sales tax project because of this situation. Gave 

an explanation of the meetings he attended. He stated several retailers were at these meetings, 

because they are already doing business in multi states and already have this big burden of 

administration of the sales tax. The idea at the meetings was to simplify the taxes. 

REPLFRQELICR How will this affect the city of Bismar.ok with the 6% sales tax and the city 

of Williston with the 5% sales tax? 

REP, DROYJ)AL Each city will have its own, they will be able to determine how muoh their 

tax is, or if they have a tax at all. They will follow the guidelines of the city, as far as definition 

goes, it is their choice. They can only have one rate • 

REP. BELTER Some cities have a cap, where you only pay so much in sales tax, under this 

rule, that cap would not exist? 

REP. DROVDAL That is correct. caps and ~olidays are not available under these rules, There 

were different ways we were working to address that, because some cities feet it is important. 

REP. IVERSON Related to Article 3, section 302, lines 18, 19 and 20, read from the article. 

REP. DBQVDAL Stated that w~ not true, the cities oan charge what they want. 
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REP, WINRICH Stated the flsoal note is ourious since it says there is no fiscal impact, what 

sort of projections did the committee have and what might be effective when this was 

implemented, What kind of gain in proteotive revenue are we anticipating? 

BEP.DBOVDAL I am taking it out of the state and local tax revenue losses from e-commerce, 

it is really hard to justify that. They did come out with projections which were done in 1999, it 

shows projections in 2001, combined sales and local revenue losses were in 2001, 2006 and 

2011. Take this a little bit tongue and cheek, it is not mandated, it is a volwitary system. In 

2001, they showed a projected loss of 26.2 million dollars, 2006 76,4 million dollars and 2011 

110,2 million dollars, Ifwe wanted to make up that revenue in state tax, it would be about one 

})el'CC!lt more tax, the North Dakota retailers would have to collect to make up the difference. 

REP. GROSZ You opened up by saying you wanted to be on a playing field with the catalog 

and internet sales, but this bill doesn •t get you there if we can't mandate those companies collect 

the sales tax, how does this solve that issue, unless this is the first step of two, where the second 

step is actually mandating that all states have to go in to this compact and all sellers have to go 

in. 

REP. DROVDAL I started out saying that's what got me on board, and I came around about 

180 degrees, because I saw what was driving this, was the businesses themselves. If it makes it 

simpler for big businesses, it also makes it simpler for small North Dakota businesses to 

undemtand the system. It doesn •t level the playing field on the fact that a lot of businesses will 

come on voluntarily. This state will never be able to mandate it ourselves, that is out of our 

control. 
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6 t a ts 

REP, GROSZ I think we need some clarification then, if these large companies came tc, the 

table voluntarily, to see hc)w the government is going to spend the tax, or did they corue to the 

table beoau.,e, if it is going to happen they want a say in how its going to happen. 

REP, DRQVDAL I think they were invited to participate. Everybody wanted this to work on a 

voluntary basis. If they aren't on board; it would never work. They bad a vote on the definitions 

and everything, they were equal partners. 

GARY ANDERSON, D'IY, DIRECTOR OF SALES & SPECIAL TAXES, NORTH 

DAKOTA OFFICE QF TUE STATE TAX COMMISSIONER Testified in support of the 

bill. See attached writte:n testimony plus streamlined sales tax system, together with a 

breakdown of the other 11tates involved, and questions and answers relating to the streamlined 

sales tax system. 

REP. BELTER Can cities still have their different rates of sales tax? 

.GARY ANDERSON. Yes, the provision that Rep. Iverson was looking at, refers to common 

tax base. That is not the same as common tax rate. Tax base is the items you base your tax on. 

Tax rates is in a section on the followittg page. Cities have the ability to apply their own separate 

tax rate, but it indicates they have to have one tax rate. Grand Forks is the only oity that currently 

has two tax rates. They have a one and three quarters percent and a quarter percent for 

restaurant, alcohol type entertainment tax, which they would have to bundle together with this 

bill. This will not change anything. 

REP. BELTU For instance, if you buy a car in Fargo right now, the city sales tax is capped at 

$2S, if this passes, that cap would be removed, when you start talking about $30,000 oars, thats a 

lot of money, now we are in a situation where, Fargo will have to figure out, is there such a way, 
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where Fargo will have to say, we are not going to tax oars, or another scenerlo is, we will have to 

develoi) some ~ of refund thing, whioh will create a lot of work for the taxpayer and the car 

doaler to get your money back? 

GARY ANDERSON The oar is not the best situation, because they are subject to the excise tax 

law, and that law is not affected by this agreement. This applies only to the North Dakota Sales 

& UseT~Law, 

REP, BELDB Let's use furniture. 

GARY ANDER~ If you buy $5,000 of furniture, and you pay one percent, you will pay $50 

on that. The city has an option, those are discussions the cities are having right now. They have 

to look at the fact, do they keep that $SO or do they work some revenue neutral percentage, or do 

they look at a refund process. In the situation regarding large purchases, it will probably affect 

more of the larger cities in North Dakota. In the small communities, I am questioning that there 

will be a lot of sales over $2,500, The implement dealer may already be exempt in those small 

communities. 

REP, KELSH Sen. Cook said Montana didn't have a sales tax, why are they even joining the 

com~ if they don't have a sales tax? 

DARY ANDEBSON I don't have the answer. I am assuming one of the things that would be 

driving that is, Montana like most states, are experiencing budget shortfalls, they have looked at 

the sales tax in the last two or three sessions, they continue to look at that, it may be that 

somebody is looking ahead, 

REP. KELSH Who is responsible for the auditing? 
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GARY ANDERSON It still leaves a lot of responsibility on the state. We have main street 

businesses, which we will be auditing their businesses. We have out of state companies holding 

permits, those companies are not part of the agreement, they continue to be bonded by us. Part of 

the process of removing the ___ here is that the large remote sellers, provide an 

opportunity to move that responsibility to a third party, called a certified service provider, It 

would take away from that company of having to deal with the tax application at all. When you 

order something over the internet, when you punch in that order, it goes directly to the third party 

provider, who has the software to detcnnine what the tax rate is, if it is taxable or not, whA.t is the 

tax ratt in each state or city, then it sends it back with your order. When you issue the payment 

with your credit card, the third party actually handles the money. 

REP. KELSH Are you saying. there wouldn't be anymore audits, there would be a clarification 

process through a third party provider and that would be it? 

GARY ANDERSON There would be audits of the third party provider or the remote sellers 

who are participating in it, and main street business who continue to have representation in North 

Dakota. We would still audit some of the remote sellers, that would probably be more restricted. 

There is nothing that would preclude North Dakota from auditing a remote seller. It would 

reduce the cost of auditing. 

REP. GROSZ Your testimony in regard to the fiscal note, it was estimated that all state and 

local sales and use losses for internet sales in North Dakota in 2002, would reach 22 million and 

all remote sales ranged from 17 million to SO million, however, the fiscal note showed no fiscal 

efteot. Is this a way to increase taxes on people, or if everyone is paying through the use tax now, 

so there wouldn't be a fiscal effect? 
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GARY ANDERSON In tenns of inoreasing taxes on taxpayers, actually what the streamlined 

sales tax would do, in terms of bringing sellers to the table, the law already provides, and those 

taxes should be collected and paid. Right now the retailer should be collecting and paying, and if 

they don't the customer has a responsibility to pay it to the state. Right now, the tax being lost to 

the state, is not a tax increase, it is simply escaping right now. 

Mr. Anderson went on to testify in support of SB 2096 at this point. See attached written 

testimony. Also read from the Attorney General's Opinion. Referred to the streamlined sales & 

use tax agreement page 40, 

REP. SCRMIQT Refmred to Section 23, there is an excise tax on sand & gravel, do we tax that 

now? 

GARY ANDERSON Yes, we do. If you are buying sand and gravel, you have to pay a tax on 

the cost of that. If you own the land and you are a contractor, and you are taldng sand and gravel 

from your own land, what that provision is speaking to, is that you would tax on 8 cents per ton, 

and that is the tax that would apply, 

REP, SCDMJP! Stated he had someone in his district who owns a gravel pit, he was 

wondering why the state didn't charge sales tax on gravel. He does not know this, 

DARY ANDERSON If he is a large producer of gravel and sells i4 we probably have run into 

his customers more then him, I would be glad to visit with him and advise him. If he is selling it 

to the county or the township, it is exempt from the sales tax. 

CALVIN ROLFSON ON BEHALF OF TUE NQRTH DAKOTA REIAU, 

ASSOCIATION Testified in support of SB 209S nnd SB 2096. See written testimony . 
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CONNIE SPR,YNCYNATYK. REPRESENTING THE NQRTH DAKOTA LEAGUE OF 

CITIES Testified in support of the bill with some concerns, Submitted a handout relating to 

State Legislatures streamlining sales taxes. She stated the National League of Cities represents 

all 1 s.ooo cities and towns across the country, She stated there is a league in each state, and they 

got together recently in regard to legislative action. She said she felt very proud that North 

Dakota is one of two, three or maybe four states that does not have a deficit. The smallest deficit 

was one billion dollars. In California it is something like thirty billion dollars. This streamlined 

sales tax project, will not get at that issue. It may allow the state to raise the same amount of 

revenue, and it may plug the leaks you have been hearing about, that will also be true for the 

(,.,--·~·\ cities, There are some issues regarding redemptions, which will have to be dealt with. There is 

the current cap that is missed in the community, however, there are mechanisms to get around 

that, possibly a rebate process, such as Canadians and Montanans do right now. The biggest 

issue is the local 8ales tax which is currently authorized under home rule. We will have to figure 

out how to get into the home role charter. Having said that, we are still in favor of the bill. 

With no further testimony, the hearing was closed. 

·-· '"·----··· 
Th• Mt,c

1
rloar1phtc l11119t1 on t~f • ff lm 1r1 eceurate reproductions of r;;,r;-;lfvered to Modern Jnformetf on syattr11 for 111tcroff l111fng arid 

wert ined fn the rttUl•r course of bulfne11, The l)hotogral)hto proceaa meets standards of the Amertcein Nattonal Standorda Institute 
d(ANSI) for archlvel mtcrefflM, NOTICEt If the filmed Image above ts le legtble than this Notice, ft ts due to the quality of the 

OCLllltnt btt na filmed, \ .J 

J 



I 

2003 HOUSE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. SB 2096 

House Finance and Taxation Committee 

□ Conference Committee 

Hearing Date March 24, 2003 

Tape Number Side A SideB 
1 X 

_. 
• 

Committee Clerk Shmature .... ~LJ-, 

Minutes: 

COMMITrEE ACTION 

.. 

REP. GROSZ Presented amendments # 38187.0201 to committee members. 

Meter# 
17.6 

These amendments would put the effective date at 2005 or when Congress allows the agreement 

with remote sellers, whichever is later. 

REP. WINRICH Stated he would oppose the amendment, the streamlined sales tax 

implementation has many benefits for North Dakota merchants as well as attempting to capture 

some of the taxes that are due but not collected under current law. This is an attempt to put off 

implementation and implementation is not going to occur until after Mother legislative session 

anyway, 

REP. IVERSON We cannot do it unless congress says we can, I will support the amendment. 

REP, DROVDAL Stated we cannot collect out of state remote sales unless Congress says we 

can do it. This agreement just runs around it. This will take us away ft•om the table. 
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REP. GROSZ Made a motion to adopt the amendn1ent as presented. 

REP. IVERSON Second the motion. 

REP, SCHMIDT Asked Rep. Orosz, if this amendment passes, this bill would not become law 

unless the federal government acts, 

BEP. GROSZ that is correct, if we pass SB 2095, we are still on the table, with SB 2096, we 

wilt keep our current tax code in tact until Congress acts. 

REP. SCBMIDI Do we know that the U. S. Congress will enact this? 

REP. GROSZ Stated he was not sure, as they just renewed the moratorium. It is my hope they 

never remove it, 

REP. WINRICH The moratorium to which Rep. Grosz refers, is a moratorium on the taxation 

of internet access. It is not a moratorium on the collection of sales tax &om remote sellers. 

MOTION FAILED TO ADOPT 1'HE GROSZ AMENDMENTS. 

REP. DROVDAL Made a motion for a DO PASS 

REP. CLARK Second the motion. 

REP, DRQVDAL Stated SB 2096 is not about remote sales tax collection. It is about our tax 

cod.e in North Dakota. We established our tax codes back when there was only one entity that 

collected sales tax. and tha~ was the state of North Dakota, We have since authorized a number 

of tax entities that oan do tax codes. We are pretty lucky in North Dakota that they are following 

our lead on definitions and requirements. Our system is not friendly to our state, that is what SB 

2096 does, it turns it around. The input is from businesses, how it can be business friendly, they 

are collecting for it, Oave an explanation of what retailers go through with the current system, 
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REP. BELTER Responded, stated we do have the authority within the state to correct some of 

those problems. He felt that ifwe adopt SB 2096, we lose control. We become subjects of a 

group which is out of our control. 

REP. FROELICH Referred to Page 11, line 5, asked whether everything is taxed 

RICK C~AYBURGH STATE TAX COMMISSIONER Was in the room, responded to the 

question stating it is the current definition only a cleaner definition. 

REP. BELTER Asked why the fiscal note shows a reduction of $600,000 to state revenues. 

RICK CLA YBURGB Some of the definition changes of the code, is regarding shipping issues 

plus a couple other refinements and they have offsets. He said for a more detailed answer, Gary 

Anderson, State Tax Department Staff would answer it. 

GARY ANDERSON. DIRECTOR OF SALES & SPECIAL TAXES, STATE TAX 

DEPARTMENT Answered, stating there were only a couple of areas which were affected by 

this bill, It will not be the next biennium, but the following biennium which will be affected. 

Gave a breakdown of the different items which would be taxable and which would not be 

taxable, gave the amounts which would change the revenues and why there could be a reduc..-tion 

ofup to $500,000 to $600,000. He stated, if the streamlined agreement makes a recommendation 

of a definition, and this body does not care for it, you can back out of the streamlined agreement. 

lf you look at the agreement, there aren't that many definitions which were created. North 

Dakota doesn't have many definitions that require changes, because North Dakota is consistent 

with most of the definitions they refined, It took three years to arrive at tht~se definitions, 

REP. BELTER Electricity isn't taxed? 
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GARY ANDERSON Basically, it is carved out, You can do what you want with electricity, or 

mobile homes or motor vehicles, eto, Those ru'e items that are carved out, you can do what you 

want with them. 

REP. GROSZ Asked about the administrative rule process. 

GARY ANDERSON As an administrative tax, I don't see a problem. A list is sent out which is 

taxable and not taxable. 

REP. GROSZ Asked if water was taxed, 

GARY ANDERSON Right now in North Dakota, water is taxable if purchased in containers 

less than a gallon. What the streamlined definition does, it moves water into the definition of 

food, and food products are exempt. 

MOTION FOR A DO PASS CARRIED. 7 YES 5 NO 2ABSENT 

REP, DRQVDAL Was given the floor assignment. 
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Testhnony before the Senate Financ:e and Taxation Committee 
Sen ate BUI 2096 

Jnnua:ry 29. 2003 

Prepa:red by Gary Anderson, Division Director of Sales & Special Taxes 
North Dakota Office of State Tax Commissioner 
Phon~,: 328-3471 
E-mail: ganderson@statc.nd.us 

a 

Chairman Urlacher and Members of the Senate Finance and Taxation Committee, 

Introduction 

My name is Gary Anderson. I am the Division Director for Sales and Speoial 

Taxes, and I am here representing the North Dakota Office of State Tax Commissioner. 

Senate Bill 2096, which is a 1.}ompanion bill to Senate Bill 2095, is introduced at the Tax 

Commissionerts request. 

Pur1pose of bill 

Senate Bill 2096 provides for the changes in the tax laws that are necessary to 

bring North Dakota into compliance with provisions of the Streamlined Sales and Use 

Ta,i, Agreement. 

Bm's provisions 

The bill amends existing law, creates new sections of law, and also creates new 

chapters of]aw. Although the effective date identified for this bill is after the 2003 .. 2005 

bie.nnium, I wilt provide the committee with an approximate revenue impact relative to 

th(>se sections of the bill that would affe.ct state revenues as if the bill would be effective 

after June 30, 2003. 

Section 1 of the bill amends the home rule provisions for a county by requiring 

that the countyts sales and use tax base must be Identical to the state's sales and use taxes 
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base; that a county may not impose more than one sales and use tax rate; that the 

lmposhion of a county tax or changes in the county tax occur on the first day of a 

calendar quarter after a minimum of ninety days notice to the tax commissioner; that no 

caps or thresholds may be applied to a sales transaction; and that the state tax 

commissioner be responsible for the collection of county sales and use taxes. Currently, 

the state tax commissioner provides administratively that the imposition of county sales 

and use taxes occur on the first day of a calendar quarter after a minimum of sixty to 

ninety days notice to the tax commissioner. The state tax commissioner currently 

oversees the ,,dministration for both of the counties imposing a county sales and use tax 

at this time. Neither county that currently imposes a sales or use tax applies multiple tax 

rates. The counties would have to remove any special exemptions they have in place in 

order to become identical to the state, s tax base, and they would have to remove the 

threshold that currently exists on individual sales transactions under the provisions of 

Section 1. 

Section 2 of the bill amends the home nlle provisions for a city in the same 

manner as that described for a home rule county. All of the cities currently imposing a 

sales and use tax currently contract with the state tax commissioner. One of the l 00 

cities currently impose a multiple sales and use tax rate, which would not be allowed after 

December 31, 2005. In addition, those cities having special exemptions would have to 

remove these exemptions and maintain a tax base identical to the state's tax ba!le, as well 

as removing the threshold that currently exists on individual sales transactions. The 

provisions of Section 2 do not impact the <.:ities lodging and restaurant taxes provided 

under chapter 40~57.3. 
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Section 3 of the bill would make it mandatory that a city or county enter into a 

contract with the state tax commissioner to administer the tax laws. Existing law allows 

cities and counties to enter into an agreement with the state tax commissioner at their 

choosing. As indicated. all cities and counties currently imposing a sales and use tax 

contract with the state tax commissioner. 

Section 4 of the bill creates or amends definitions for terms that are used in the 

sales tax law and include: 

(a) certified service provider 

(b) delivery charges 

(c) drug 

(d) fann machinery 

(e) f ann .machinery repair parts 

(f) gross receipts 

(g) lease or rental 

(h) prescription 

(i) retail sale or sale at retail 

(j) sales tax 

(k) tangible personal property 

Under existing sales and use tax law, delivery charges are taxable in instances 

where title or possession is passed to the customer at destination. Sales and use tax does 

not currently apply to those transactions where titles to goods pass to the customer prior 

to actual delivery of the goods. meaning the customer owns the goods prior to shipment 

and is responsible for any losses incurred. Approximately two-thirds of the delivery 

.,,_ .. --·-· ~. 

3 

Tht Mfcro0raphfo fllllOtl on t~f a ff lm are accurattJ reproductfon• of r;;ord;··del.fvtred to Modern Information sv1tet111 for mforof t l111lna and 
w.ra fllNd fn tht reoul1r courae of bu1tne11, The photographfc proceaa meets atandarda of the American National Standarde lnatftuta 
doc
(AM91) for •rehlval mtoroff lM, NOTICE1 If tht ffllllld f11111ue above tale legible than thfa Notice, ft la due to the quality of tht 

Ulltnt being f fltntd. r w~~m I Sl · OQ /tJ-14, ·c>.:3 optratoWsir,iiurt -,.- Date 

·•.it-.•·· 
J,... "'--n, 

ti 

.J 

J 



MP a a , a :c : ; Shi 3 
' 3 3 3 

r· . ·~1;t .,,,,'- ' 
. ' 
\ I 

\i 

'. 
I,-.._'" charges are currently subject to sales or use tax if the goods being purchased are also • ► taxable. The definition of "gross receipts" includes the tenn delivery charge, This means 

that because the imposition of sales tax is on the gross receipts that alJ of the delivery 

charges would be subject to tax, The Streamlined Sales and Use Tax Agreement 

provides an option to include or exclude delivery charges from the definition of gross 

receipts. We have included delivery charges in the gross receipts, which would result in 

a positive revenue impact of approximately $419,250 if the bill's effective date was after 

June 30, 2003, instead of the actual effective date after December 31, 2005. 

Section 5 of the bill amends the imposition section by removing reference to fann 

machinery and irrigation equipment. It adds language to address the taxability of sales, 

leases or rentals of computer software and prewritten software and .it provides for a 

,,,,,--.,, housekeeping provision that repeals the lrmguage in subsection 3 that is no long relevant. •• Although definitions were added to define and reflect the imposition of sales tax on 

computer software and prewritten software, this is not an expansion of the sales tax law 

but a clarification that is provided by the Streamlined Sales and Use Tax Agreement. The 

sale of computer software and prewritten so~ware has always been subject to North 

Dakota sales tax as a sale of tangible personal property. 

Section 6 of the bill amends the language that pertains to an exemption on sales 

of prescription drugs for purposes of clarification. 

Section 7 of the bill creates an exemption for the sale of motor vehicles, farm 

machinery, and alcoholic beverages, The reference to motor vehicles is simply a 

clarification, as motor vehicles are also addressed it1 subsection 13 of 57 .. 39,2 .. 04 of the 

) 
sales tax exemption statute. However, the addition of farm machinery and alcoholic 
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(~'. beverages to the list of items exempt from sales tax is caused by the need to address the 

multiple sales tax rates that currently applies to both of these items under existing sales 

and use tax law. The Streamlined Sales and Use Tax Agreement does not allow multiple 

sales and use tax rates with the exception of a few specific items such as natural gas and 

new mobile hom~s, Because this exception did not include farm machinery or alcoholic 

beverages, Senate Bill 2096 addresses this concern by creating special "gross receipt" 

taxes that would apply on these two items at a rate equal to the current sales tax rate 

applying to each. Thete gross receipt taxes will be discussed later in my testimony. 

Section 8 of the bill represents a housekeeping action. The existing language of 

the law is confusing and is con_tinually misinterpreted by the reader. The proposed 

amendment clarifies the intent of the law, 

l~ 
Section 9 of the bill amends the existing exemption that applies to artificial 

\·1~.l,011",11' 
I 

devices individually de~igned and used by a disabled person, as well as addressing 

exemptions for additional items that are used ao corrective devices for a portion of the 

body or equipment necessary for the use by disabled persons, The amendments add 

clarifying language this is representative of definitions provided by the Streamlined Sales 

and Use Tax Agreement. The terms "durable medical equipment, mobility~enhancing 

equipment, and prosthetic device0 have been added to provide clarification in identifying 

the types of equipment and devices that are exempt. The terms, with the exception of 

repair and replacement parts, do not change the exemption provided. Because repair and 

replacement parts for these devfoes are currently taxable under existing law, there would 

be a revenue loss that would result by including the repair and replacement parts. In 

' ..( ·•\,_,. many instances the purchase of these repair and replacement parts are covered by 10 
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.'~ government payments. If the effective date of Senate Bill 2096 was after June 30, 2003, • the estimated revenue Joss would be Jess than $5,000 for a hienruum. 

Section 10 of the bi)] amends the existing exemption in the sales tax law that 

app1ies to used farm machinery and farm machinery repair parts. Based on the 

explanation provided for the changes occun'ing in Section 7 of the bill, the changes again 

simply reflects an exemption for the sale or lease of all farm machinery and farm 

machinery repair pa11s in the sales tax Jaw used for agricultural purpose. 

Section 11 of the bill amends the existing exemption in the sales tax law that 

applies to food and food products. The language is amended to bring these tenns into 

compliance with the definitions set out in the Streamlined Sales and Use Tax Law. The 

effect of these changes include: 

,,.--\ (a) the redefining of food and food products to read "food and food • I 
. .,_ ... ~. 

ingredients/' which would include water, powdered drink mixes, coffee 

and coffee substitutes, tea, cocoa products, soft drinks containing greater 

than fh'\y percent fruit juice and products that were previously defined as 

candy but contain flour and do not require refrigeration (i.e., Trix bars, 

licorice. Water in quantities of less than a gallon, powdered drink mixes, 

coffee, and coffee substitutes, tea, cocoa products, soft drinks containing 

greater than seventy percent fruit juice and products previously identified 

as candy but contE\ining flour are currently taxable, By including them in 

the food and food ingredients, a revenue loss is realized, The anticipated 

revenue loss if the bilJ's em~ctive date was after June 30, 2003 on from 

sales of candy products that. include flour a11d require no refrigeration • ) ·~_..., 
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would be approximately $162,500, on soft drinks that contain less than 

50% fruit juice would be approximately $65,000, and on other beverages 

as coffee, tea, cocoa products and water the anticipated revenue loss 

would be approximately $487,500.00. 

Clarification is provided by the use of the tenn "prepared food,. which is 

defined by this section as (1) food sold in a heated state or heated by the 

seller; (2) two or more food ingrediP..nts mixed or combined by a retailer 

for sales a single items ( excludes the manufacture and subsequent sale of 

products by bakeries, meat markets, etc); and (3) food sold with eating 

utensils provided by the seller, including plates, knives, forks, spoons, 

glasses, cups, napkins, and straws. Existing law currently regards all of 

these items to be subject to sales tax . 

Section 12 of the bill amends the bad debt provision that applies to the seller of 

the tangible personal property. The existing bad debt provision is in compliance with the 

Streamlined Sales and Use Tax Agreement in respect to the seller's ability to receive a 

bad debt allowance. The amendment extends the authority to claim a bad debt to the 

certified servic~ provider on behalf of the retailer they have contracted with to collect and 

report taxes. It should be noted that existing law and the proposed law poes not extend 

the authority to claim a bad debt to any other third party. 

Section 13 of the bill removes the bracket system currently used in detennining 

the sales tax to apply on a sales transaction and instead provides the calculation of sales 

taxes on a transaction by calculating the tax to three decimal places and then rounding to 

the nearest whole cent as provided by the Streamlined Sales and Use Tax Agreement. If 
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,,,,...----. ' the third decimal place were greater than four, the tax would be round up an additional 

cent of tax, It should be noted that many retailers utilizing electronic cash registers are 

ignoring the 'responsibility to use a bracket system and use the rounding process to 

determine tax, The costs to reprogram this equipment during rate changes, which 

includes city sales tax changes, becomes costly for the retailer as often times a service 

provider must complete the necessary programming changes. However, with the use of 

rounding, the necessary programming can be completed by the seller at no additional 

cost. Because we have often found retailers resorting to the rounding method, it is 

anticipated that there will not be a revenue impact from this proposed change. 

Section 14 of the bill amends the administrative provisions for the registration of 

sales ta:xes to allow for a person registering to do so electronically and without a 

requirement to provide a signature. A recommendation iuclude in the Streamlines Sales 

and Use Tax Agreement. It further provides that a remote seller voluntarily registering 

under the provisions of the Agreement and who does not have a physical presence in this 

state, will not create a responsibility for other taxes. 

Section 15 of the bill defines the "sourcing0 of purchases (where title passes) 

where the He.ms purchased in one sales transaction may be directed to many different 

taxing jurisdictions. The Streamlines Sales and Use Tax Agreement references the use of 

a "multiple point of use0 exemption allowing a seller to purchase the items tax free and 

then places the responsibility on the seller to remit the appropriate state and local sales 

and use taxes· directly to the state once the deliveries have occurred. This is similar to the 

direct pay process used by large businesses having many purchases. They are currently 
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allowed under existing sales tax law in this state to purchase tax-free and then self-report 

their purchases directly to the state tax commissjoner. 

Section 16 of the bill creates a specific provision for a conditional sales contract. 

This is not an addition to the sales tax law, as this same ]anguage was previously located 

in the definition of "gross receiptsu (reference Section 4 of the bill), Because the 

definition of gross receipts was amended in Section 4 of the bill to be consistent with the 

language provided by the Streamlined Sales and Use Tax Agreement, the language was 

deleted and reinserted as a new section of the sales tax law, as provided by Section16 of 

the bill. 

Section 17 of the bill creates a new provision of the law that provides a seller and 

a certified service provider with limited immunity from civil liability for collecting an 

incorrect amount of sales tax in instances where they might receive incorrect ir\fonnation 

from the tax commissioner regarding state and focal tax rates, boundaries for local taxing 

jurisdictions, and taxing jurisdiction assignments. This provision is necessary to be in 

compliance with the Streamlined Sales & Use Tax Agreement, 

Section 18 of the bill creates a new provision that outlines the requirements of a 

certified service provider to maintain the confidentiality of infonnation that may be 

obtained in providing their services to t'etailers. This provision is necessary to be in 

compliance with the Streamlined Sales & Use Tax Agreement. 

Section 19 of the bill creates a new tax chapter in the North Dakota Century 

Code. This new tax chapter is in response to the nel:ld to eliminate multiple tax rates as 

provided by the Streamlined Sales and Use Tax Agreement. In this case, the new chapter 

imposes a gross receipts tax of 3% on new farm machinery> and continues to provide an 
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exemption on used farm machinery and fann machinery repair parts. The new chapter 

carries over the replacement credit on new machinery that is stolen or destroyed, and also 

provides for the administration of the gross receipts tax in a manner similar to that 

previously provided for under the sales tax law. From both the customer and retailers 

point of view, the implementation of the gross receipts tax will be identical to the sales 

tax application, Basically the only change will involve a name change on the reporting 

form. 

• 

) ........ , 

Section 20 of the bill also creates a new tax charter in the North Dakota Century 

Code, This new tax chapter is in response to the need to eliminate multiple tax rates as 

provided by the Streamlined Sales & Use Tax Agreement. In this case, the new chapter 

imposes a gross receipts tax of 7% on the sale of alcoholic beverages. Like Section 191 

this new chapter provides for the administration of the gross receipts tax in a manner 

similar to that previously provided for under the ~ales tax law. From both the customer . 

and retailer's point of view~ the implementation of the gross receipts tax will be identical 

to the sales tax application. Basically the only change will involve a name change on the 

reporting fonn. No programming or administrative changes by any of the parties 

involves, including the state tax commissioner will be required. 

Section 21 of the bill amends the definition of 11purchase price0 in the use tax law. 

The definition is consistent with the definition provided by the Streamlined Sales & Use 

Tax Agreement. 

Section 22 of the bill recognizes use tax under the home rule provisions for city 

and county. 
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Section 23 of the bill creates a new section regarding the imposition of sand and 

gravel, which was previously defined by similar language in the definition of"purchase 

Section 24 of the bill amends the reference of applicable tax law as it applies to 

lease or rental. 

Section 25 of the r,iH repeals reference to alcoholic beverages as taxable items 

under the sales and use tax laws. 

Section 26 of the bill provides for an effective date after December 31, 2005. 

Closing 

The Tax Department did prepare a fiscal note for this bill .. It is the department's 

opinion that Senate Bill 2096 will not have a fiscal effect for the 2003-2005 biennium, as 

the effective date of Senate Bill 2096 is after December 31, 2005. 

Page 40 of Section VIII of the Streamlined Sales and Use Tax Agreement 

addresses entry by a state into the Agreement.· It states in part," ... a state may apply to 

become a party to the Agreement by submitting a petition for membership and certificate 

of compliance to the governing board ... The petitioning date of entry shall be a date on 

which all of the provisions necessary for the state to be in compliance with the 

Agreement are in place and effective/' (As a note of reference, the governing board 

would be composed of representatives of those states that are in compliance with the 

Streamlined Sales and Use Tax Agreement. The governing board would administer the 

Agreement; that is they would be responsible for dealing with administrative questions 

concerning the Agreement, providing interpretations of the Agreement, and amending the 

provisions of the Agreement.) 
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n Senate Bill 209S would adopt the Streamlined Sales and Use Tax Agreement, and • as mentioned during my testimony of Senate Bill 2095 wi11 provide a guide for the state 

now and for the future in defining the areas of unifonnity and areas of administrative 

efficiencies that would have to take place in order for North Dakota to become compliant 

with the Streamlined Sales and Use Tax Agreement. Senate Bill 2096 is the actual 

legislation that will provide the necessary changes in the state's tax laws to brlng them 

into compliance with the Agreement after December 31, 2005, There are provisions in 

the Agreement that indicate that should the state make the necessary changes after June 

30, 2003 and the local taxing jurisdictions after December 31, 2005 that a state may 

petition for entry prior to December 31, 2006. 

The Tax Commissioner requests the committee's favorable consideration of this 

I~ 

bill. Mr. Chainnan, if the committee has any questions, I would be happy to respond to • .. ,._,,; them at this time. 
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2003 4.447,100 Drafting leglslatlon 

2003 2,679,733 Drafting leglslatlon 

2003 16,028,890 Drafting leglslatlon 1-16 .. 03 Senate 
Committee on 
Finance & Taxation 
Project Report 
recommending 
Florida come In to 
compllance 

2003 1,297,274 Sen. Andreason Leglslatlve Hearing 
Drafting leglslatfon - Boise, 01/16/03 

2003 12.439,042 Sen. Rauschenberger 

2003 6,090,782 Drafting leglslatlon SB 0465 and HB 
Sen. Borst 1815 have been 

Introduced 

2003 2,926,300 Drafting leglsl at Ion 

2003 2,693,824 Drafting legislation 
Sen. Corbin 

2003 4,041.,800 Drafting leglslatlon 

2003 1,274,923 Drafting leglslatlon 

2004 5,307,886 Sen. Hogan & Del. 
Hixson 

2003 9,955,829 Drafting leglslatlon 

2003 5,595,211 Drafting leglslatlon 

2003 902,195 Sen. Kltzenberg SB 224 to create a 
sales tax wing 
SSTIS Agreement 

2003 1,715,369 Drafting legislation Introduced LB 282 
Sen. Landis Hearing on 

01/24/03 

2003 1,998,257 Drafting leglslatlon 
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New Jersey 2003 

North Carolina 2003 

North Dakota 2003 

Ohio 2003 
-

Oklahoma 2003 

Pennsylvania 2003 

South Carolina 2003 

South Dakota 2003 

Tennessee 2003 

Texas 2003 

Utah 2003 

Virginia 2004 

Washington 2003 

West Virginia 2003 

V\/lsconsln 2003 
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8,424,354 

8,067,673 

643,756 

11,353,100 

3.458,819 

12,300,670 

4,025,061 

766,874 

5,700,037 

20,903,994 

2,236,714 

7,100,702 

5,908,684 

1,813,077 

5,371,210 
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Drafting legislation 

Drafting leglslatlon 

Drafting completed 
Office of State Tax 
Commissioner 

Drafting leglslatlon 

Drafting legislation 
Sen, Monson, Rep. 
Pope 

Drafting leglslatlon 
Rep. SteU 

Drafting legislation 

Drafting leglslatlon 
Sen. McCracken, 
Rep. Smidt 

Drafting legislation 
Sen. ClabouCJh 

Drafting leglulatlon 
Sen. Fraser, Sen. 
VandePutte 

Drafting leglslatlon 
Sen, HIiiyard / Rep 
Harper 

Drafting leglslatlon 
Sen. Hangar 

Drafting Completed 

Drafting leglslatl0• 
Del, Doyle 

Drafting leglslatlon 
Rep. Lehman / Sen, 
Panzer 
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Introduced In two 
bills 

Leg. Hearing -
Pierre - 01 /16/03 
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for 2004 

Leg. Hearing to 
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Charleston .. 
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attending) 
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It's time 
to use or 
lose the 
'use tax' 

BISMARCK - North Dnkota legislators are 
sure North Dokotnns don't want higher taxes or 

Janell 
Col~ 

new taxes, 
Lawmakers have 
been pledging we'll 
get through our rev­
enue shortage with­
out resorting to 
elthtr. 
OK, then, lees get It 
from an old tnx. A 
renlly old tax - so 
old most oflls don't 
k.n(JW it ex.ists. 
The 'fax Department 
~a_E the stnle tret­
§filY...1~,_JllL~.lli: 
mated $12- 10 $20-
rnilHon a vear In 

uncollected use J~ That's $24 million to $40-
plus million per biennium or ahout enough to run 
the offices of the govemor, secretary of state, the 
leglsliHive branch and the School for I.he Blind for 
two years. 

It's nlmost enough for th~-.&.Q.Ym1.QLJ.PtoJl0$~d 
~~Dcll~r compensation Increase and about double 

ortf all in human services . 
.,The use tax has beer1 on the books since I 939, 

more thnn 63 yenrt1. 
It says if you buy something in another state 

that has no sales true or n lower sules tax than 
North Dnkota, when yo~ use It here, you nre 
obligated to send the North Dnkoln tnx. commis• 
i;ioner the sales tax you would have pnld (( you 
hnd bought II here. That goes for purchases in the 
four states with no snles tnx nnd Internet or mall 
mder purchases, lf you buy something In 11 stnte 
with a lower sales tox thnn ours. you 're suµpostid 
to pay North Dnlrnto the uiffercnce. 

~~~'d., 
~')~ \ (.;J\:,~ 

The ~tote collects substnntlol us1.1 tax thro~ 
buswess-lo-buslness trnnsaclions and audils of 
busfnusscs, but takes In next.!O nothing from ln.:'ll· 
viuunls. 
--lfti17tt's no ,wonder we're nil. a ~~nch of 
scoftlnws. ,The me~od of collecting use tax from 
indlvldunl North Diilfotans Is absolutely lough­
nb!e, Buried In your stglo Income 11\X instruction~ 
Is un obscurr. n12!1£!~ 1hat you should coll the ..TM_ 

, Deportment and ask for the f onn If you thfok It 
might upply JQ..Yill:L Hahnhnhnhn. See, l told yoll 
It wns laughable. 

You con also get the form al 
www,stnte,nd. us/tnxdpt/snlesonduse/forms/use­
tnx,pdf, 

ln o recent ear, 57 eoole submitted lndivld• 
uni use lax returns nn ont S 6, . The ruru ng 
'oke is that all 57 Wflrk at the Tax De artment. 

No one suggests o 1g crnc own on in 1v1 -
ual use tax collectlons. But some legislators hove 
suggested befor~.thnt we put a line on the iJJ.~_orpe 
ax fo q~kln. _p le to declare.t,tse. IOJC owed. 

One was Sen, Anron Krnuter. D-Regent, w o to 
us o few years ngo he believes most North 
Dnkotans would cnmply. Then educat~ us with 
public service annotincements and other low--cost 
methods. Even it' onJy half of us comply (as with 
seat bells), that's still su6stanlliil mo11e , 

A few un~ n~o, we aproac e I e Interim 
tgxailon co7ii ttee ch,uman. Sen. Rlcli 
Wardner, R•Qicklpson. ond the new Senate 

LIA.12pc2i,,cit1tl9ns chauman, Sen. Roy Holmberg, 
B·Onwd forks. wjlh the ld~g, tt¥i sUJ% cam• 

· 't y bi I ev.:ie 
V a , ,, 

uy leg1:.Jiiiorssnould ask themselves, "Is 
lh;re i woy to. collect this? And if we aren't 
(doing it), why ls ii there?" Holmberg said. 

Wardner was surprised tn hear the estimated 
loss the ~tnte is suffering, ' 

''If we hod 11 we wouldn't have a shortfall.:' he 
snid. fil1JU.~.fil\id l~q~, 9( ~nfgrcetr)ent ~r~~t~~ 
4rtfair Qdvnntogc for out-of-state sellert1 over 
North Onkoto busines . · · --..... ·· · 

"If we 're not going to enforce It, let's get rid of 
it," h~ "But we still need to look at coJJecifili 
!his" 
/Colt• is the S1111 's Cap1'10/ correspondent in 
Bi,1·mt1r<'k) 
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North Dakota Loses Estimated 
$12 to $20 Million Dollars in 
Uncollected Taxes Each Year 

That almost covers tl,e Governor's 
proposed teachers compensation 

increase and about double the 
shortfall in Human Services 

That's $24 to $40 Million per Biennium 

For over 63 years, since 1939, the 'use tax' has 
been on the books. The State collects substantial 
'use tax' from business-to-business transactions 

but next to nothing from· individuals. In a 
recent year 57 people submitted 'use tax' returns 
and paid $16,000. The joke is that all 57 of tliose 
people worked at the TtL~ .Department. Even if 

only half of us comply (as with seat belts), 
that's stiII a st1bstantial money. 

It's Time to u·se or 
Lose the 'Use Tax' 

Th• 111tcrographlc 11111911 ~~~-f~ ~Hffl ere accurat~ ~;~~~1;~-;f· r;~~rda-~lfvertd to Modern Information Syatlffll for 111tcrof H111tno1 and 
wr• ff lined fn the reoular courH of butfMH. The photoaraphf c process meets standarda of the Amerfi,en Nat tonal Standards lnat tutt j 
(ANSI) for archival mfcrofflM, NOTICE1 If the filmed lrnege above fa le legible than thte ~otfee, ft ts dufl to the qua\ftY of th• 
docl.Mt'lt bef nt ff ltned, ,'9ii~,!I. 
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Testimony before the Senate ApproprJations Committee 
Senate Bill 2096 

February 10, 2003 

Prepared by Gary Anderson) Division Director of Sales & Special Taxes 
North Dakota Office of State Tax Commissioner 
Phone: 328 .. 3471 
E-mail: ganderson@Jstate.nd, us 

Chainnan Holmberg and Members of the Senate Appropriations Committee. 

Introduction 
My name is Gaty Anderson. I am the Division Director for Sales and Special 

Taxes, and l am here representing the North Dakota Office of State Tax Commissioner. 
Senate Bill 2096, whioh is a companion bill to Senate Bill 2095, is hitroduced at the Tax 
Commissioner's request. 

Purpose of bUI 
Senate Bill 2096 provides for the changes in the tax laws that are necessary to 

bring North Dakota into compliance with provisions of the Streamlined Sales and Use 
Tax Agreement. 

BUl's provisions 
The bill amends existing law, creates new sections of law, and also creates new 

chapters of law. Although the effective date idenlified for this bill is after the 2003-2005 
bienniwn, I will provide the committee with an approximate revenue impact relative to 
those sections of the bill that would affect state re.venues as if the bill would he effective 
after June 30, 2003. 

Sections 1 and 2: Amend county and city home rule provisions 
• Requires local and state tax base to be identical 
• Limits each city or county to <'He local rate and eliminates caps and thresholds 
• Requires Tax Commissioner's Office to administer all local taxes 
• Requires citiEis and counties to provide adequate notice to Tax Commissioner 

regarding changes or new local taxes, 
• Allows new local taxes or rate changes to take effect only at the beginning of a 

calendar quarter 
• Elimination of caps will provide for increase of local taxing jurisdictions tax 

collections 

Section 3: Requires cities and counties imposing a local tax to contract with the Tax 
Commissioner to administer the local tax ( curren'tly all do so voluntarily), 

Section 4: Amends definitions used in the sales and use tax law 
___ ) • Most of the changes are for clarification and do not rhange the imposition of tax 

1 
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• Defines a Certified Service Provider, which is a retailerts agent that contracts to 
calculate, collect and remit sales tax for a retailer. 

• Defining delivery charges and including these charges in gross rec~ipts will 
subject to sales tax all delivery charges associated with a taxable sale 

• Will increase sales tax revenues by $419,000 a year 

Section 5: Add definitions relatecl to sales of computer :Joftware and removes references 
to fann machinery and irrigation equipment sales. 

• Definitio.1s related to computer software will make North Dakota's definitions 
consistent with other member states, but will not change current imposition of tax. 

• New fann machinery and irrigation equipment will continue to be taxed at 3 
percent, but will be subject to a gross receipts tax under section 19. 

Section 6: Clarifies but does not change the current exemption for prescription drugs, 

Section 7: Adds language to the exemption from sales tax on fann machinery, alcoholic 
t'everages and motor vehicles. 

• ClarifieA th0 exemption for motor vehicles, which are subject to motor vehicle 
excise tax. 

• · Exempts from sales tax farm machin-,r-y and alcoholic beverages, which will be 
subject to separate gross receipts taxes at the current sales tax rate. 

Section 8: Clruifies language, which is frequently misinterpreted, in the current 
exemption for livestock feed, 

Section 9: Clarifies the exemption for medical devices and equipment. The only change 
in this section is to expand the exemption to repair parts purchased for the exempt 
equipment. This ex.emption will redu~e revenue by less than $5,000 a year. 

Section 10: Removes reference to used fann machinery and used irrigation equipment. 
All fann machinery and irrigation equipment will be exempt from sales tax, but new farm 
machinery and irrigation equipment will be subject to a 3 percent gross receipts tax in 
section 19, 

Section 11: Amends definitions related to food products so North Dakota defines food in 
the same manner as all member states of the Streamliner! Sales Tax Agreement. 

• Exempts a few food products such as coffee, tea, cocoa, candy containing flour, 
and soft drinks containing between SO and 70 percent fu1it juice. The projected 
revenue loss will be $715,000 a year. 

• Clarifies the definition of preparrd food. This definition will not change the 
current application of tax to prepared food, which remains subject to sales tax. 

Section 12: Amends the bad debt provision that allows a retailer to get credit for sales 
tax remitted to the state when the retailer was unable to collect payment for the sale, 

• Allows a certified service provid1:Jr, who originally remitted the tax for the seller, 
to take a credit for uncollected accounts on behalf of the seller. 
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• Does not expand the current bad debt provision. 

Section 13: Repeals the current bracket system with a simple rounding rule to calculate 
tax due on a sale. 

Section 14: Allows a retailer that is voluntarily registering to collect sales tax to register 
electronically, Also states a company without a physical presence within the state that is 
voluntarily registering for sales tax will not create a liability for other tax types. 

Section 15: Provides sourcing rules that identify which taxing jurisdiction's law applies 
to a transaction, 

• Generally, a transaction is sourced or taxed wh~re the putchaser talces possession 
of the goods, 

• Allows direct pay and multiple points of use exemptions, which allows the 
purchaser to remit the tax directly to the state or states entitled to the tax rather 
than requiring the seller to collect and remit the tax. 

Section 16: Accommodates the definition changes in section 4 by removine the language 
related to a conditional sales contract from the definition of gross receipts and creating u 
separate definition, This change makes North Dakota ts definition consistent with thu 
Streamlined Sales Tax agreement, but does not change our current imposition of tax, 

Section 17: Provides a seller or certified service provider limited immunity from civil 
liability for collecting sales tax incorrectly when it relied on incorrect infonnation 
provided by the Tax Commission,,r. 

Section 18: Requires a certified service provider to keep confidential all infonnation 
obtained while performing services for a retailer. 
I 

Section 19: Creates a gross receipts tax of 3 percent on the sales of new fann machinery 
and irrigation parts. This tax replaces the sales tax and will be identioal ,.o the sales tax 
formally collected on these sales. Local trucing jurisdictions that currently impose local 
sales and use tax on new fann machinery and irrigation parts (54 of 100 cities and 
counties) will recognize a reduction in tax revenues unless they expand their ordinance to 
include gross receipts tax, 

Section 20: Creates a gross receipts tax of7 percent on the sales of alcoholic beverages. 
This tax replaces the sales tax and will be identical to the sales tax fonnally collected on 
sales of alcohollc beverage products. Local taxing jurisdictions that currently impose 
local sales and use tax on alcoholic beverages will recognize n reduction in tax revenues 
unless they expand their ordinance to include gross receipts tax. 

Section 21: Modifies the definition of purchase price in the use tax law. This change 
will make our definition consistent with the Streamlined Sales and Use Tax Agreement, 
but will not affect tho current application of use tax. 
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Section 22: Recognizes use tax imposed under a city or county home rule. 

Section 23: Accommodates the definition change to purchase price in section 21 by 
removing the language related to the application of use tax on severed sand and gravel 
and creating a separate section. This change makes North Dakota's definition of 
purchase price consistent with the Streamlined Sales Tax agreement, but does not change 
our curre.nt imposition of tax. 

Section 24: This section simply changes referencl';') to another section that was 
renumbered in section 4 when new language was inserted into the law. 

Section 25: Repeals references to alcoholic beverages, which will now be subject to a 
separate gross receipts tax rather than sales tax. 

Section 26: Makes this bill effective for taxable events after December 31, 2005. 
• Allows time to implement changes. 
• No fiscal effect during the next biennium. 

Closing 
The Tax Department did prepare a fiscal note for this bill. It is the department's 

opinion that Senate Bill 2096 will not have a fiscal effect for the 2003-2005 biennium, ns 
the effective date of Senate Bill 2096 is after December 31, 2005, 

Page 40 of Section VIII of the Streamlined Sales 411d Use Tax Agreement 
addresses entry by a state into the Agreement. It 'states in part,", , , a state may apply to 
become a party to the Agreement by submitting a petition for membership and certificate 
of com.pliance to the governing board .. , The petitioning date of entry shall be a date on 
which all of the provisions necessary for the state to be in compliance with the 
Agreement are in place and effective. 0 Senate Bill 2096 is the actual legislation that will 
provide the necessary changes in the state's tax laws to bring them into compliance with 
the Agreement after December 31~ 2005. 

The Tax Commissioner requests the committee's favorable consideration of this 
bill. Mr. Chainnan, if the committee has any questions, I would be happy to respond to 
them at this time. 
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Senate Appro_priations Committee 
February JO, 2003 

Testimony presented by North Dakota Farm Bureuu 
presented by Sandy Clark, public policy team 

Good morning, Mr, Chairman and members of the committee. For the record my 

name is Sandy Clark and I represent the 26+000 family members of North Dakotu Farm 

Bureau, 

North Dakota Farm Bureau opposes SB2096 on several levels. Farm Bureau began 

studying this streamlined sales tax project last winter. We've read and asked questlons, 

Undoubtedly, this is a complicated issue and until now not a lot of infonnntion has 

been distributed to the pubHc. This is a major change in tax policy in this state and it 

certainly does impact industry, consumers and retailers, NDFB urges you to proceed \vlth 

extreme caution, 

First, we have concern that participation in the streamlined sales tax program will 

malign state sovereignty, The agreement requires that each state have only one sales tax 

base rate. That alone has taken away North Dakota's right to have the multiple tax rates 

we have now. 

If it did not infringe on state's rights, you wouldn't have to be considering all the 

changes you are today, This would be a one~page bill rather than two bills totaling 50 

pages. 

Furthermore, you are being asked to adopt an agreement that hasn't even been 

completed, Definitions of all goods and services are not yet written will take a great deal 

of time to conclude. 

It also indicates that if you give a tax exemption, you must exempt everything within 

the definition of that product or none of it. You cari. 1t pick and choose within a definltion 
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Currently, these bills only require changes in the way you handle sales of new 

machinery and alcohol. Can you guarantee that will be the case in the future or will other 

r") products be effected as the definitions are completed? 

0 

As time goes on, the governing body of states can make changes to the agreement, 

with 3/4 of the states agreeing, With so many large states participating, we question how 

much clout North Dakota will have in that process. 

Another major concern focuses on those home rule cities and counties that a local 

sales tax. Under this system, the caps on local sales tax would be removed. This will have 

a huge impact on those industries that have high inputs and big~ticket items, like 

agriculture. There will be several other industries negatively impacted, as well. 

For instance, if you make a $10,000 purchase, the sales tax might currently cap at 

$25. Under this system, you would pay $100. That will add up over time with all the 

purchases made by farmers and ranchers. The same will be true for all consumers on 

purchases of large ticket items. 

We have read the Agreement between the states and have some concerns, as well, 

NDFB is opposed to a section in the Agreement that states that purchasers of tax 

exempt products must be is:med an identification number that shall be presented to the 

seller at the time of sale. I assume this means that all f anners and ranchers must have a 

personal ID#? This will be another form of cumbersome bureaucracy for ag producers. 

There are several references to the fact that sellers must collect personal information 

from purchasers, but it doesn't necessarily just indicate name and address. Granted the 

Agreement has several provisions for privacy of how that information is used and 

protected and the Tax Department has access to that information now. But as time goes 

on, whaes to stop the government from keeping track of what individual citizens are 

buying, when thef re buying it and from whom? 

Finally, NDFB also has to question if once this system is established, could it easily 

lead to a national sales tax structure, by simply requ:lring states to all charge the same 

sales tax rate? 

Again this is a major change in tax policy and North Dakota Farm Bureau urges the 

t~ Appropriations Committee to proceed with caution. Thank you for your consideration. I 

would be happy to entertain any questions you might have . 
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Testimony before the House Finance and Taxation Committee 
Senate Bill 2096 

March 11, 2003 

Prepared by Gary Anderso11; Division Director of Sales & Special Taxos 
North Dakota O:tlioo of State Tax Commissioner 
Phone: 328 .. 3471 
E-mail: aanderson@state.nd.us 

Chainnan Belter and Members of the Senate Finance and Taxation Committee. 

Introduction 

My name is Gary Anderson, I am the Division Director for Sales and Special Taxes, and 
I am here representing the North Dakota Office of State Tax Commissioner. Senate Bill 
2096, which is a companion bill to Senate Bill 2095, is introduced at the Tax 
Commissioner's request. 

Purpose of Blll 

Senate Bill 2096 provides for the changes in the tax laws that are, necessary to bring 
North Dakota into compliance with provisions of the Streamlined Sales and Use Tax 
Agreement. 

BW's provisions 

The bill amends existing law, creates new sections of law, and also creates new chapters 
of law. Although the effective date identified for this bill is after the 2003-2005 
biennium, I will provide the committee with an approximate revenue impact relative to 
those sections of the bill that would affect state revenues as if the bill would be effective 
after June 30, 2003, 

Section 1 of the bill amends the home rule provisions for a county by requiring that the 
countyts sales and use tax base must be identical to the state's sales and use taxes base; 
that a county may not impose more than one sales and use tax rate; that the imposition of 
a county tax or changes in the county tax occur on the first day of a calendar quarter after 
a minimum of ninety days notice to the tax commissioner; that no caps or thresholds may 
be applied to a sales transaction; and that the state tax commissioner be responsible for 
the collection of county sales and use taxes. Currently, the state tax commissioner 
provides administratively that the imposition of county sales and use taxes occur on the 
first day of a calendar quarter after a minimum of sixty to ninety days notice to the tax 
commissioner. The state tax commissioner currently oversees the administration for both 
of the counties imposing a county sales and use tax at this time. Neither county that 
cwtently imposes a sales or use tax applies multiple tax rates. The countieLJ would have 
to remove any special exemptions they have in place in order to become identical to the 
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state's tax base, and they would have to remove the threshold that cunently exists on 
individual sales transactions under the provisions of Section 1. 

Section 2 of the bill amends the home rule provisions for a city in the same manner as 
that described for a home rule county. All of the cities currently imposing a sales and use 
tax currently contract with the state tax commissioner. One of the 100 cities currently 
impose a multiple sales and use tax rate, which would not be allowed after December 31, 
2005. In addition, those cities having special exemptions would have to remove these 
exemptions and maintain a tax base identical to the state's tax base, as well as removing 
the threshold that currently exists on individual sales transactions. The provisions of 
Section 2 do not impact the cities lodging and restaurant taxes provided under chapter 40-
57.3. 

Section 3 of the bill would make it mandatory that a city or county enter into a contract 
with the state tax commissioner to administer the tax laws. Existing law allows cities and 
counties to enter illto an agreement with the state tax. commissioner at their choosing. ~ 
indicated, all cities and counties currently imposing a sales and use tax contract with the 
state tax commissioner. 

Section 4 of the bill creates or amends definitions for tenns that are used in the sales tax 
law and include: 

(a) certified service provider 
(b) delivery charges 
(c} drug 
( d) farm machinery 
( e) farm machinery repair parts 
( f) gross receipts 
(g) lease or rental 
(h) prescription 
(i) retail sale or sale at retail 
(j) sales tax 
(k) tangible personal property 

Under existing sales and use tax law, delivery charges are taxable in instances where title 
ot possession is passed to the customer at destination. Sales and use tax does not 
ourrently apply to those transactions where titles to goods pass to the customer prior to 
actual delivery of the goods. meaning the customer owns the goods prior to shipment and 
is responsible for any losses incurred. Approximately two .. thirds of the delivery charges 
are currently subject to sales or use tax if the goods being purchased are also taxable. 
The definition of "gross receipts" includes the tenn delivery charge. This means that 
because the imposition of sales tax is on the gross receipts that all of the delivery charges 
would be subject to tax. The Streamlined Sales and Use Tax Agreement provides an 
option to include or exclude delivery charges from the definition of gross receipts. We 
have included delivery charges in the gross receipts, which would result in a positive 
revenue impact of approximatelv_W4J9.250jfthe bill's effective date was after June 30, 
2003, instead of the actual effective date after December 31, 2005. 
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Section 5 of the bill amends the imposition section by removing reference to farm 
machinery and irrigation equipment. Xt adds language to address the taxability of sales, 
leases or rental:; of computer software and prewritten software and it provides for a 
housekeeping provision that repeals the language in subsection 3 that is no long relevant. 
Although definitions were added to define and reflect the imposition of sales tax on 
computer software and prewritten software, this is not an exparudon of the sales tax law 
but a clarification that is provided by the Streamlined Sales and Use Tax Agreement. The 
sale of computer software and prewritten software has always been subject to North 
Dakota sales tax as a sale of tangible personal property. 

Section 6 of the bill amends the language that pertains to an exemption on sales of 
prescription drugs for purposes of clarification. 

Section 7 of the bill creates an exemption for the sale of motor vehicles, farm machinery, 
and alcoholic beverages, The reference to motor vehicles is simply a clarification, as 
motor vehicles are also addressed in subsection 13 of 57-39,2-04 of the sales tax 
exemption statute. However, the addition offann machinery and alcoholic beverages to 
the list of items exempt :from sales tax is caused by the need to address the multiple sales 
tax rates that currently applies to both of these items under existing sales and use tax law. 

The Streamlined Sales and Use Tax Agreement does not allow multiple sales and use tax 
rates with the exception of a few specific items suoh as natural gas and new mobile 
homes. Because this exception did not include farm machinery or alcoholic beverages, 
Senate Bill 2096 addresses this concern by creating special "gross receipt0 taxes that 
would apply on these two items at a rate equal to the current sales tax rate applying to 
each. These gross receipt wees will be discussed later in my testimony. 

Section 8 of the bill represents a housekeeping action. The existing language of the law 
is confusing and is continually misinterpreted by the reader. The proposed amendment 
clarifies the intent of the law. 

Section 9 of the bill amends the existing exemption that applies to artificial devices 
individually designed and used by a disnbled person, as well as addressing exemptions 
for additional items that are used as corrective devices for a portion of the body or 
equipment necessary for the use by disabled persons. The amendments add clarifying 
language this is representative of definitions provided by the Streamlined Sales and Use 
Tax Agreement. The terms "durable medical equipment, mobility-enhancing equipment, 
and prosthetio devioe1

• have been added to provide olarifioation in identifying the types of 
equipment and devices that are exempt. The tenns, with the exception of repair and 
replacement parts, do not change the exemption provided. Because repair and 
replacement parts for these devices are cun-ently taxable under existing law, there would 
be a revenue loss that would r.esult by including the repair and replacement parts. In 
many instances the purchase of these repair and replacement parts are covered by 
government payments. If tho effective date of Senate Bill 2096 was after June 30, 2003, 
the estimated revenue loss would be less than $5,000 for a biennium. 
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Section 10 of the bill amends the existing exemption in the sales tax law that applies to 
used farm machinery and farm machinery repair parts. Based on the explanation 
p.rovided for the changes occurring in Section 7 of the bill, the changes again simply 
reflects an exemption for the sale or lease of all farm machinery and farm machinery 
repair parts in the sales tax law used for agricultural purpose. 

Section 11 of the bill amends the existing exemption in the sales tax law that applies to 
food and food products, The language is amended to bring these tenns into compliance 
with the definitions set out in the Streamlined Sales an<l Use Tax Law, The effect of 
these changes include: 

(a) the redefining of food and food products to read "food and food 
ingredients," which would include water, powdered drink mixes, coffee 
and coffee substitutes, te~ 02.coa products, soft drinks containing greater 
than fifty percent fruit juice and products that were previously defined as 
candy but contain flour and do not require refrigeration (i.e., Trix bars, 
licorice. Water in quantities of less than a gallon, powdered drink mixes, 
coffee, and coffee snhi;titutes, tea, cocoa products, soft drinks containing 
greater than sevl',.11ty p~teent fruit juice and products previously identified 
as candy but containing flour are currently taxable, By including them in 
the food and food ingredients, a revenue loss is realized, The anticipated 
revenue loss if the bill's effective date was after June 30, 2003 on from 
sales of candy products that include flour and require no refrigeration 
would be approximately $162,500, on soft drinks that contain less than 
50% fruit juice would be approximately $65,000, and on other beverages 
as coffee, tea, cocoa products and water the anticipated revenue loss 
would be approximately $487,500.00, 

(b) Clarification is provided by the use of the tenn "prepared food 0 which is 
defined by this section as (1) food sold in a heated state or heated by the 
seller; (2) two or more food ingredients mixed or combined by a retailer 
for sales a single items ( excludes the manufacture and subsequent sale of 
products by bakeries, meat markets, etc); and (3) food sold with eating 
utensils provided by the seller, including plates, knives, forks, spoons, 
glasses, cups, napkins, and straws, Existing law currently regards all of 
these items to be subject to sales tax. 

Section 12 of the bill amends the bad debt provision th"t applies to the seller of the 
tangible personal property. The existing bad debt provision is in compliance with the 
Streamlined Sales and Use Tax Agreement in respect to the seller's ability to receive a 
bad debt allowance. The amendment extends the authority to claim a bad debt to the 
certified service provider on behalf of the retailer they have contracted with to collect and 
report taxes. It should be noted that existing law and the p1·oposed law does not extend 
the authority to claim a bad debt to any other third party, 

Section 13 of the bill rernoves the bracket system currently used in detennining the sales 
tax to apply on a sales transaction and instead provides the calculation of sales taxes on a 
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transaction by calculating the tax to three decimal places and then rounding to the nearest 
whole cent as provided by the Streamlined Sales and Use Tax Agreement. If the third 
deoimal place were greater than four, the tax would be round up an additional cent of tax. 
It should be noted that many retailers utilizing electronic cash registers are ignoring the 
responsibility to use a bracket system and use the rounding process to detennine tax, The 
costs to reprogram this equipment dwing rate changes, which includes city sales tax 
changes, becomes costly for the retailer as often times a service provider must complete 
the necessary programming changes. However, with the use of rounding~ the neoessary 
programming can be completed by the seller at no additional cost. Because we have 
often found retailers resorting to the rounding method, it is anticipated that there will not 
be a revenue impact from this proposed change. 

Section 14 of the bill amends the administrative provisions for the registration of sales 
taxes to allow for a person registering to do so electronically and without a requirement 
to provide a signature, A recommendation include in the Streamlines Sales and Use Tax 
Agreement. It further provides that a remote seller voluntarily registering under the 
provisions of the Agreement and who does not have a physical presence in this state, will 
not create a responsibility for other truces, 

Section 15 of the bill defines the "sourcing" of purchases (where title passes) where the 
items purchased in one sales transaction may be directed to many different taxing 
jurisdictions, The Streamlines Sales and Use Tax Agreement references the use of a 
"multiple point of use11 exemption allowing a seller to pw-chase the items tax free 11nd 
then places the responsibility on the seller to remit the appropriate state and local sales 
and use taxes directly to the state once the deliveries have occWTed, This is similar to the 
direct pay process used by large businesses having many purchases, They are currently 
allowed under existing sales tax law in this state to pW'Chase tax .. free and then s~lfwreport 
their purchases directly to the state tax commissioner. 

Section 16 of the bill creates a specific provision for a conditional sales contract. This is 
not an addition to the sales tax law, as this same language was previously located in the 
definition of "gross receiptsn (reference Section 4 of the bill). Because the definition of 
gross receipts was amended in Section 4 of the bill to be consistent with the language 
provided by the Streamlined Sales and Use Tax Agreement, the language was deleted and 
reinserted as a new s_ection of the sales tax law, as provided by Section 16 of the bill. 

Section 17 of the bill creates a new provision of the law that provides a seller and a 
certified service provider with limited immunity from civil liability for collecting an 
incorrect amount of sales tax in instances where they might receive incorrect infonnation 
from the tax commissioner regarding state and local tax rates, boundaries for local taxing 
jurisdictions, and taxing jurisdiction assignments, This provision is necessary to be in 
compliance with the Streamlined Sales & Use Tax Agreement. 

Section 18 of the bill creates a new provision that outlines the requirements of a certified 
service provider to maintain the confidentiality of infonnation that may be obtained in 

5 

. 
' -i 

I 

·j 



' '' 

I 

I \ 

( 
' .. ..._,, 

providing their services to retailers. This provision is necessary to be in compliance with 
the Streamlined Sales & Use Tax Agreement. 

Section 19 of the bill creates a new tax chapter in the North Dakota Century Code, This 
new tax chapter is in response to the need to eliminate multiple tax rates as provided by 
the Streamlined Sales and Use Tax Agreement. In this case, the new chapte.r imposes a 
gross receipts tax of 3% on new fann machinery, and continues to provide an exemption 
on used fann machinery and fann machinery repair parts. The new chapter carries over 
the replacement credit on new machinery that is stolen or destroyed, and also providr,s for 
the administration of the gross receipts tax in a manner similar to that previously 
provided for under the sales tax law. From both the customer and retailers point of view, 
the implementation of the gross receipts tax will be identical to the sales tax application. 
Basically the only change will involve a name change on the reporting form. 

Section 20 of the bill also creates a new tax chapter in the North Dakota Century Code. 
This new tax chapter is in response to the need to eliminate multiple tax rates as provided 
by the Streamlined Sales & Use Tax Agreement. In this oase, the new ohapter imposes a 
gross receipts tax of7% on the sale of alcohoHo beverages. Like Section 19, this new 

. chapter provides for the administration of the gross receipts tax in a manner similar to 
that previously provided for under the sales tax law. From both the customer and 
retailer's point of view, the implementation of the gross receipts tax will be identical to 
the sales tax application. Basically the only change will involve a name change on the 
reporting form. No programming or administrative changes by any of the parties 
involves, including the state tax conunissioner will be required. 

Section 21 of the bill amends the definition of"purchase price'• in the use tax law. The 
definition is consistent with the definition ¥rovided by the Streamlined Sales & Use Tax 
Agreement. 

Section 22 of the bill recognizes use tax under the home role provisions for city and 
county, 

Section 23 of tl::. bill creates a new section regarding the imposition of sand and gravel, 
which was previously defined by similar language in the definition of '4purohase price. u 

Section 24 of the bill amends the reference of applicable tax law as it applies to lease or 
re.nta1. 

Section 25 of the bill repeals reference to alcoholic beverages as taxable items under the 
sales and use tax laws. 

Secdon 26 of the bill provides for an effective <lute after December 31, 2005, 
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Closittg 
The Tax Department did prepare a fiscal note for this bill. It is the departmenf s opinion 
that Senate Bill 2096 will not have a fiscal effect for the 2003-2005 biennium) as the 
effective date of Senate Bill 2096 is after December 31, 2005. 

Page 40 of Section Vill of the Streamlined Sales and Use Tax Agreement addresses entry 
by a state into the Agreement. It states in part," ... a state may apply to become a party 
to the Agreement by submitting a petition for membership and certificate of compliance 
to the governing board, , , The petitioning date of entry shall be a date on which all of the 
provisions necessary for the state to be in compliance with the Agreement are in place 
and effective," (As a note of reference, the governing board would be composed of 
representatives of those states that are in compliance with the Streamlined Sales and Use 
Tax Agre~ent. The governing board would administer the Agreement; that is they · 
would be responsible for dealing with administrative questions concerning the 
Agreement, providing interpretations of the Agreement, and amending the provisions of 
the Agreement.) 

Senate Bill 2095 would adopt the Streamlined Sales and Use Tax Agreement, and as 
mentioned during my testimony of Senate Bill 2095 will provide a guide for the state 
now and for the future in defining the areas of uniformity and areas of administrative 
efficiencies that would have to take place in order for North Dakota to become compliant 
with thd Streamlined Sales and Use Tax Agreement. Senate Bill 2096 is the actual 
legislation that will provide the necessary changes in the state•s tax laws to bring them 
into compliance with the Agreement after December 31, 2005. There are provisions in 
the Agreement that indicate that should the state make the necessary changes aft« June 
30, 2003 and the locil! taxing jurisdictions after December 31, 2005 that a state may 
petition for en.1ry prior to Decenlber 31, 2006, 

Any future changes made to the Agreement that would l'equire changes in North Dakota's 
sales and use tax laws will always require legisl&tive change and approval by our 
legislative body. 

The Tax: Commissioner requests the committee's favorable consid.eration of this bill. Mr, 
Chairman, if the committee has any questions, I would he happy to respond to them at 
this time. 
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