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2003 SENATE ST ANDINO COMMITIEE MINUTES 

BILL/RESOLUTION NO, 2099 

Senate Finance and Taxation Committee 

□ Conference Committee 

Hearing Date January 8, 2003 

Tape Number Side A 
1 X 

Committee Clerk Silillature ::S-~,o 

Minutes: 

Side B 

~'t:C '--~ ~ \._ ~ ~ ~ Q, .... 

Meter# 
573 

() Senator Urlacher-opened the hearing on S82099 relating to the authority of the Tax 

Commissioner to provide for the rounding of dollar amounts on income tax returns, statements, 

fonns or other documents. 

State Tax Commissioner Clayburgh(meter #565)-testified in support of SB2099, Rounding is an 

issue that the Tax Dept. has looked at in the past. Tax fonns could not go into rounding 

for this year. Looking for legislation to support rounding. Software providers work with 

rounding of numbers. 

Joseph Becker, Auditor III with State Tax Department testified in support of SB2099. There is 

no notable fiscal effect becaus:' of the nature of rounding, The Tax Commissioner 

requests the committee's favorable support of this bill, 

Senator Syverson (meter #101 0) .. is there a conflict between the language between the sections 1 

\ and 3? 
~ 
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Senate Finance and Taxation Committee 
Bill/Resolution Number S82099 
Hearing Date January 8, 2003 

Becker-language in the bill supports rounding on the state fonns. 

Senator Syverson .. Satisfied with th~ definition. 

Tax Commissioner Rick Clayburgh (meter # 1255)-clarify the previous question. ND State Dept. 

fonns and attachments would require rounding. Supplemental fonns fron~ othcY entities 

would not require rounding. Our focus is on the ability to provide customer friendly 

service. 

Senator Nichols-Only thing rounded will be the final amount? 

Clayburgh-Do have authority to round on all lines except the final line which is the tax line. 

COMMITTEE ACTION: 

A motion made by Senator Nichols for a ''do-pass", second by Senator Seymour. Votes 6 yea, 

, 0 nay, 0 absent or not voting. Bill carrier Senator Urlacher. 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. SB2099 

Senate Finance and Taxation Committee 

□ Conference Committee 

Hearing Date March 12, 2003 

TapeNwn~ Side A SideB 
2 X 

Committee Clerk Si 

Minutes: 

Senator Urlacher opened the discussion on SB2099. 

Meter# 
4334 .. 4445 

Senator Wardner (mtr #4377) .. Moved that we bring back SB2099 to a conference committee 

due to a do not concur with the House. Second by Senator Seymour. 

Voice vote to reconsider and not concur. 5 yea, 0 nay, 1 absent. 
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Amendment to: SB 2099 

FISCAL NOTE 
Requested by Legislative Counoll 

03/31/2003 

1A. State flaoal effect: Identify the state fiscal effeot and the fiscal effeot on agenoy appropriations compared to 
~ dl I J d rl I I J d d I un no eves an aooro1>1 at ons ant ct1>ate un er current aw. 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General other Funds General Other Funds General Other Funds 

Fund Fund Fund 
Revenues 
Expenditures 
Appropriations 

1B, County, city, and aohool district fiscal effect: Identify the fiscal effect on the appropriate po/It/cal subdivision. 
2001-2003 Biennium 2003·2005 Biennium 2005-2007 Biennium 

School School School 
Counties Cities Districts Counties Cities Districts Counties Cities Districts 

2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis, 

SB 2099 with proposed amendments (38183.0102 Tltle.0300)Is expected to have a fiscal Impact less than $5000 for 
the 2003-05 biennium. Section 1 provides for descretlonary rounding of cents on tax returns. Section 2 allows 
Income exempted by new and expanding business exemptions from qualified pass-through entitles to be excluded on 
Form NO~1. Section 3 removes statutory language found unconstltutlonal by the Nflrth Dakota Supreme Court. 

3. State flsoal effect detail: For Information shown under state fiscal effeot In 1A, please: 
A. Revenues: Explain the revenue amounts. Provide detaJJ, when appropriate, for er,,uh revenue type and 

fund affected and any amounts Included In the executive budget. 

8, E>ependltures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line 
Item, and fund affected and the number of FTE positions affected. 

c. Appruprlatlons: Exp/sin the appropriation amounts. Provide detall, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget. Indicate the relationship between the amounts shown for expenditures and appropriations. 

Nam-.: Kathryn L. Strombeck Agency: Tax Department 
Phone Number: 328-3402 Date Prepared: 03/31/2003 -

.. 
Yht 111f crograph t c f maciea on t~, ,, l ···· ·· · ·• ·· · ··· ·-- --·- -..... . .. , 
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Date: \ · ~ -~~-~ 
Roll Call Vote#: 

2003 SENATE ST ANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOLUTION NO. ~~"\~ 

Senate Finance and Taxation Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Senators Yes 
-· Senator Urlacher - Chainnan -~ 
Senator Wardner - Vice Chairman ... ~ 
Senator Svverson .... N 
Senator Tollefson .... ~\. . -

-

Seconded By~-~, 

No Senators Yes No 
Senator Nichols """-.\ 

Senator Sevmour .....::: 
~ 

Total (Yes) ~ No ~ ------ ---=------------
Absent 

Floor Assignment ~ '~--~L.::>L..:~~-~ ......... \.-b.~,---------------

If the vote is on an amendment, briefly indicate intent: 
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wtrt filmed fn the regul1r couree df bu1tnee1. The photoarephfc process meets standards of the American National Standards fnatttute 
(ANSI) for archival mtcrofflm, NOflCE1 Jf tha fflrned Image above fa le legible than thfe Notice, ft ta due to the qualtty of tht 
docllllent bef ng fflrned. 
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REPORT OF STANDING COMMITTEE (410) 
January 1 o, 2003 9:35 a.m. 

REPORT OF STANDING COMMITTEE 

Module No: Sff .. 02-0422 
Carrier: Urlacher 

Insert LC: , Tltle: • 

SB 2099: Finance and Taxation Committee (Sen. Urlacher, Chairman) reoommends DO 
PASS (6 YEAS, 0 NAYS, O ABSENT AND NOT VOTING). SB 2099 was placed on the 
Eleventh order on the calendar. 

(2) DSSK, (3) COMM Page No, 1 SR,02,0422 
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2003 HOUSE FINANCE AND TAXATION 

SB 2099 
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2003 HOUSE STANDING COMMITTEE MINUTES 

BILURESOLU'I'ION NO. SB 2099 

House Finance and Taxation Committee 

□ Conference Committee 

Hearing Date February 26, 2003 

Ta eNumber 3ideA 
1 X 

Committee Clerk Si 

Minutes: 

SideB 

\) 

REP. WESLEY BELIE& CHAIRMAN Called the hearing to order. 

Meter# 
13 

RICK CLAYBURGH. STATE TAX COMMISSIONER Testified in support of the bill. 

Gave a background BS to why the bill was introduced. The bill actually started a couple of years 

ago, Currently, they are allowing rounding on all lines of the tax returns, until you get to the 

point of taxatir,n. We have practicioners who have requested it. The intent of the bill is for a 

taxpayer to round to th,, whole dollar. There is a problem with the way the bill was written, it 

now mandates rounding, If a person doesn't want to round, they can be allowed, under rules 

prescribed by the tax commissioner, not to round. 

REP, SCHMIDT Asked whethet· they will round up and down, so it comes out even? 

RICK CLAYBURGU That is con·ect, as the bill stands in front of you, it does have a fiscal 

impact to it, it came to our attention after the bill left the Senate. If we are mandated to round all 

of our fonns, it will have an affect of about twenty thousand dollars of programming to make 

',, 

Tht 111tcroaraphtc t1Mtt1 en t~f a film are accurate r~r~~;;~;-of. r~rci;"°;ltv~·~;~ to Modern tnfor~tt~~~~;~~- for 111fcrofflMt,_ ard ' i 
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House Finance and Taxation Committee 
Bill/Resolution Number SB 2099 
Hearing Date February 26, 2003 

those changes. The amendment being offered has zero fiscal impact. Items over fifty cents will 

be rounded to the next dollar, and items below fifty cents, the cents are dropped. 

REP. SCHMIDT Related to his experience with para mutual race tracks, and stated that that is 

where they make their profit, they never round down. 

RICK CLA YBURGH Stated, if they were to suggest that, there would be opposition to the 

bilJ, You would be surprised the number of people who will spend thirty four cents to mail a 

letter, to complain about seventeen cents. 

REP, S, KELSH With this amendment, there won't be any reprogramming requirements? 

RICK CLA YBURGH As the bill stands in front of you, it require$ us to establish rounding on 

all of the tax forms, that would have an affect. With the amendment we proposed, ifwe wanted 

to, as an agency, we could move foiward into rounding with our fonns. We don't intend to do 

anything significant or different, we really want to just allow those programs to do rounds and 

not make it stretch legally. 

JOSEPH BECKER, STATE TAX COMMISSIONER'S OFFICE, Appeared to explain the 

bill and the amendment. See written testimony. 

REP, GROSZ With the amendment, this only relates to the short fonn and to withholding? 

JOSEPH BECKER No, this would apply to all income tax returns. It will be particularity 

important to the individual tax return, 

REP, IVERSON Is this done in other states also? 

JOSEPH BECKER It varies from state to state, rounding is a general course for most. The IRS 

allows it as well. 

With no further testimony, the hearing was closed. 
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House Finance and Taxation Committee 
Bill/Resolution Number SB 2099 
Hearing Date February 26, 2003 

COMMITTEE ACTION 

REP. DROVDAL Made a motion to adopt the amendments presented by the tax department, 

with the correction to change the word "it" to "if" on page 1, line 10. 

REP. IVERSON SeC',0nd the motion, Motion canied by voice vote. 

}lEP. KLEIN Made a motion for a DO PASS AS AMENDED. 

REP. IVERSON Second the motion. MOTION CARRIED. 

12 YES 0 NO 2 ABSENT 

REP. KLEIN Was given the floor assignment. I 
I 
~ 
i 
i 
j 

i 
! 
I 



( 
\ . .. , .... 

I 

Date· J-~fo-03 
Rott CaU Vote #: 7 

2003 HOUSE ST ANDING COMMITTEE ROLl.J CAL!,_ VOTES 
BILL/RESOLUTION NO. S 8 o!,tJ 99 

House FINANCE & TAXATION Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

ActlonTaken DA p._; /15 am,,,/tP 
Motion Made By ~_,l{J ...... i._' ..... ~-------- Seconded By .,:.'1, .... 41t..•..:....· _f'J.._...Jii~.mfll!r.:Sr..Ot!..,J~_ 

Reoresentatlves Yes No Representatives Yet No 
BELTER. CHAIRMAN ..,. 

, 

DROVDAL. VICE-CHAIR v 
CLARK ,,,. 
FROELICH .. 
GROSZ V 
HEADLAND V 
IVERSON V 

V 
•, 

KELSH 
KLEIN ~ ~ 
NICHOLAS ~ 
SCHMIDT :v 
WEILER V 
WIKENHEISER V 
WINRICH y 

Total (Yes) 19' No ---=-() __ __.__ __ _ 

Absent I. 
Floor Assignment ----------·---
If the vote is on an amendmimt, briefly indicate intent: 
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REPOR'f OF STANDING COMMITTEE (410) 
February 28, 2003 4:46 p.m. 

Module No: HR-34-3642 
Carrier: F. Klein 

Insert LC: 38183.0101 Title: .0200 
0, 

I REPORT OF STANDING COMMITTEE 
SB 2099: Finance and Taxation Committee (Rep. Better, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(12 YEAS, 0 NAYS, 2 ABSENT AND NOT VOTING). SB 2099 was placed on the Sixth 
order on the calendar. 

Page 1, lln,e 8, replace 11 1, The tax commissioner shall provide, with" with 11Wlth" 

Page 1, lln,3 10, replace", that If the amount of the Item Is other than a whole dollar" with "and 
for purposes of amounts In tax tables prescribed under subsection 12 of section 
57-SIB-~I0.3 and subsection 3 of section 67-38-59, the amount may be rounded to the 
nearest dollar. The cents must be disregarded If the cents amount to less than 
one-1,alf dollar. If the cents amount to one-half dollar or more, the amount must be 
lncreritled to the next whole dollar.11 

Page 1, remove llnes 11 through 22 

Renumber r.tccordlngly 

(2) OESK1 (3) COMM Page No. 1 

I 
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2003 SENATE STANDING COMMIITEE MINUTES 

BILL/RESOLUTION NO. SB2099 

Sem,te Finance and Taxation Cornrnitt~ 

'I Conference Committee 

Hearing Date March 24, 2003 

Ta e Number Side A 
X 

Committee Clerk Si 

Minutes: 

SideB 
1-2135 

Meter# 

Chairman Tollefson called the conference committee to order. All committee members are 

present; Senator Tolle£<1on, Senator Seymour, Senator Syverson, Representative Drovdal, 

Representative Grosz and Representative Schmidt. This bill addresses rounding of numbers on 

tax returns. 

Senator Tollefson (mtr #31) - Senate accedes to the House amendments, but additional 

amendments have been proposed. 

Rick Clayburgh, State Tax Commissioner (mtr #57) - Does support the bill as it came from the 

House. Distributed a proposed amendment, explained its intent and the impact it would have on 

the bill. The amendment addresses changes that need to be made to the tax code because of a 

ruling by the ND Supreme Court on domestic dividends. Explained the court case and 

referenced a copy of the ruling. (Exhibit A). Due to the court ruling there is language that needs 

' 
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Bill/Resolution Number Sli2099 
Hearing Date March 24, 2003 

to be struck from the code, The impact of this amendment is minimal to the laxpayers and the 

State of North Dakota. 

Senator Syverson (mtr #345) - You have no problems with bill as is came from the House? 

Mr. Clayburgh (mtr #355) - We amended the bill in the House. Feels the bill is good as it is. 

Senator Syverson (mtr #423) - Questfon regarding the bill as it left the Senate, at that time 

indicated that only the final amount needed to be rounded, and it was optional to round 

computations, you are OK with that. 

Mr. Clayburgh (mtr #461) -A taxpayer can round every line now, we can accept that, and many 

are doing it now. Allows taxpayer to do but does not mandate. Puts the rounding in code and 

allows us to accept rounded returns. 

Representative Schmidt (mtr #550) - Asked for clarification of the "retroactive application" on 

the amendment. 

Mr. Clayburgh (mtr #567) - Explained the retro~ctive portion of the bill. Also proposed another 

amendment. 

Senator Tollefson (mtr #634) - What is the committee's wishes on the first set of amendments 

that have been proposed. 

Representative Drovdal (mtr #643) w This amendments have been proposed to the majority 

leader? 

Mr. Clayburgh (mtr #663) - We have presented these amendments to the Chair's of both Finance 

and Tax committee's, to Leadership, and also advised the minority leaders. For the most part 

these are housekeeping amendments, we do need this acted on and moved rather quickly, 

Representative Orosz (mtr #740) w Question regarding the net fiscal effect of this amendment. 
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Senate Finance and Taxation Committee 
Bill/Resolution Number S82099 
Hearing Date March 24, 2003 

Mr. Clayburgh (mtr #749)- The effect of the DOI deoision was approximately 600,000-650,000 

per year. Effected the state and the counties. Would call these revenue neutral amendments. 

Representative Drovdal (mtr #840) - Clarified the amendment as the correct one. 

Senator Syverson (mtr #902) - Moves to accede tc, the House and further amend SB2099 with 

amendment 38183,0TXl. Second by Representntive Schmidt. 

Roll call vote 6 yea, 0 nay, 0 absent. Motion is ,:arried, bill is amended with .OTXl. 

Senator Tollefson (mtr #1077) -Acknowledged proposed amendment 38183.0TXJ. 

Mr. Clayourgh (mtr #1117) - Reviewed this amendment. Supports this amendment. Has no 

fiscal impact. Fixes a problem existing in current law. Gave example of how this amendment 

will effect a business taxpayer. Have addressed this with both Chainnen, and both Leaders. 

Representative Grosz (mtr # 14 77) - This language is used in the long form, is in short fonn? 

Mr. Clayburgh (mtr # 151 S) - Will not cause a significant issue to address this issue. 

Senator Syverson moved to accede to the House amendment and to further runend with 

38183.0TX3. Scicond by Representative Drovdal. 

Representative Grosz (mtr #1608) - Slight problem, taking something used in the long foml and 

bringing to the short form. Worried about keeping the two forms separate, 

Mr. Clayburgh (mtr #1702) • Explained the two different tax codes in ND Century Code. 

Roll call vote to amend with .OTX3. 5 yea, 1 nay, 0 absent. 
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Hearing Date March 24. 2003 

Representative Drovdal moves a Do Pass as Amended. Second ryy Representative Schmidt. 

Roll call vote 6 yea. 0 nay. O absent. Carriers Senator Tollefson and Representative Drovdal. 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. S82099 

Senate Finance and Taxation Committee 

□ Conference Committee 

Hearing Date March 27, 2003 

Ta eNwnber Side A 
1 X 

Committee Clerk Si 

Minutes: 

Side B Meter# 

Chainnan Tollefson called the conference committee to order. Membf:"~'S present are: Senator 

Tollefson, Senator Syverson, Senator Seymour, Representative Drovdal, Representative Schmidt, 

Representative Orosz, This meeting is called to reconsider the action on S82099. 

Representative Drovdal moved to reconsider the action of the committee. Second by 

Representative Schmidt. Voice vote 6 yea, 0 nay, 0 absent. Bil'i is back in committee, 

Representative Drovdal moves that the House recede and amend with amendment 38183.0102. 

Second by Senator Seymour, Roll call vote to recede and amend 6 yea, O nay, 0 absent. 

Representative Grosz .. Renewed his objection to section two of the bill, regarding long fonn and 

short fonn exemptions, 

Th• 111f cro0r1phlo tmeot1 on tr,h fflm are accuratt rcproduottons of records delivered to Modern lnfor'flllltlon Systems for 111lcroff I ming end 
were ff lined tn the r"ular course of bu11lneaa. The 1-'Jhotographlo proceu meets atandards of the Amerf can National Standa1•da Institute j 
(ANSI) for archival mtcrofflm, N0TICE1 If the filmed Image above. fs l~, legible than thts Notice, ft ta due to the qualfty of tht · 
docunent being ff lrned, l b ~ r f.11\1) . 
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Hearing Date March 27, 2003 

Representative Grosz moved to Do Pass as Amended. Second by Representative Drovdal. 

Roll call vote 6 yea, O nay, O absent. Carrier's are Senator Tollefson and Representative Drovdal. 

Meeting is adjourned, 

Th'e 111!cr<,ar1phlc fNOH on t~f a ff ltn are accurate reproduotf etta of re~-~rd-;·;i t~ered to Modern Information Syatt!IMI for rnlcrof t lmlna end 
were 1fltfted fn the r19ul1r couree of bualneaa. The pt,otoorapt,fc procaaa meets standards of the Amorfoan National Standards Institute 
S~Sl) for archival microfilm, NOTICE, If the filmed Image above le il•Dlble than thl• Notice, It 1, due to tho qµallty of tho 
~unent being fl lmed. J 
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38183,0tx1 
Tltle. 

Prepared by the Office of State Tax 
Commissioner 

March 24, 2003 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2099 

That the Senate aocede to the House amendments at~ printed on page 645 of the Senate 
Journal and page 785 of the House Journal and that Senate BIii 2099 be further amended as 
follows: 

Page 1, line 3, arter "documents" Insert 11
; to repeal subdivision b of subsection 2 of 

section 57-35.3-02, subdivision I of subsection 1 of section 57-38-01 .2, and 
subdivision g of subsection 1 of section 57-38-01 .3 of the North Dakota Century Code, 
relating to the tax deduction for dividends; and to provide for retroactive appllcatlon. 11 

Page 1, after llne 12, Insert: 

"SECTION 2. REPEAL. Subdivision b of subsection 2 of section 57-35.3-02, 
subdivision I of subsection 1 of section 57•38-01.2, and sllbdlvlslon g of subsection 1 of 
section 57-38-01 .3 of the North Dakota Century Code are hereby repealed. 

SECTION 3. RETROACTIVE APPLICATION. Section 2 of this Act applles retroactively 
to taxable years beginning after December 31, 1 $99," 

Renumber accordingly 
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38183.0TX3 
Title, 

Prepared by the Office of State Tax 
Commissioner 

March 24, 2003 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2099 

That the Senate accede to the House amendments as printed un page 645 of the Senate 
Journal and page 785 of the House Journal and that Senate BIii 2099 be further amended as 
follows: 

Page 1, line 1, after 1157-n8 11 Insert 11and a new subdivision to subsection 2 of 
section 57-38-30,,l 11 

Page 1, llne 31 after 11documents 11 Insert 11and an Individual Income tax deduction for the new 
and expanding business exemption; and to provide an effective date 11 

Page 1, after line 12, Insert: 

"SECTION 2, Subsection 2 of section 57-38-30.3 of the North Dakota Century Code Is 
created and enacted as follows: 

Reduced by Income frnm a new and expanding business exempt from state Income tax 
under section 40-57 .1-04. 11 

SECTION 3. EFFECTIVE DATE. Section 2 of this Act Is effective for taxable years 
beginning after December 31, 2002. 11 

Renumber accordingly 
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Tltle.0300 

Adopted by the Conference Committee 
March 24, 2003 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2099 

That the House recede from Its amendments as printed on page 645 of the Senate Journal and 
page 785 of the House Journal and that Senate BIii No. 2099 be amended as follows: 

Page 1, line 1, after 1157-38 11 Insert "and a new subdivision to subsection 2 of section 
57-38-30.3" 

Page 1, llne 3, after "documents" Insert "and an Individual Income tax deduction for the new 
and expanding business exemption; to repeal subdivision b of subsection 2 of section 
57-35.3-02, subdivision I of subsection 1 of section 57~38-01 .2, and subdivision g of 
subsection 1 of section 57-38-01 ,3 of the North Dakota Century Code, relating to the tax 
deduction for dividends: to provide an effective date; and to provide for retroactive 
appllcatlon11 

Page 1, line 81 replace lt1, The tax commissioner shall provide, with" with "With" 

Page 1, line 10, replace", that If the amount of the Item Is other than a whole dollar" with "and 
for purposes of amounts ln tax tables prescribed under subsection 12 of section 
57-38-30.3 and subsection 3 of section 57-38-59, the amount may be rounded to the 
nearest dollar. The cents muot be disregarded If the cents amount to less than one-half 
dollar. If the cents amount to one-half dollar or more, the amount must be Increased to 
the next whole dollar. 

SECTION 2. A new subdivision to subsection 2 of section 57-38-30.3 of the 
North Dakota Century Code Is created and enacted as follows: 

Reduced by Income from a new and expanding business exempt from 
state Income tax under section 40-57, 1-04, 

SECTION 3. REPEAL Subdivision b of subsection 2 of section 57-35.3-02, 
~ubdlvlslon I of subsection 1 of section 57•38-01 .2, and subdivision g of subsection 1 of 
section 57-38-01.3 of the North Dakota Century Code are repealed. 

SECTION 4, EFFECTIVE DATE. Section 2 of this Act Is effective for taxable 
years beginning after December 31, 2002. 

SECTION 5. RETROACTIVE APPLICATION. Section 3 of this Act applies 
retroactively to taxable years beginning after December 31, 1999." 

Page 1 , remove lines 11 through 22 

Renumber accordingly 
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REPORT OF CONFERENCE COMMITTEE (420) 
March 26, 2003 4:33 p.m. 

Module No: SR-53--5748 

Insert LC: 38183.0102 

REPORT OF CONFERENCE COMMITTEE 
SB 2099~ Your conference committee (Sens. Tollefson, Seymour, Syverson and 

Reps. Drovdal, Grosz, Schmidt) recommends that the HOUSE RECEDE from the 
House amendments on SJ page 646, adopt amendments as follows, and place 
SB 2099 on the Seventh order: 

That the House recede from Its amendments as printed on page 645 of the Sen~te Journal 
and page 785 of the House Journal and that Senate BIii No. 2099 be amended as follows: 

Page 1, line 1, after 1157-38 11 Insert 11and a new subdivision to subsection 2 of section 
57-38-30.311 

Page 1, ttne 3, after 11dooumentsN Insert 11and an Individual Income tax deduction for the new 
and expanding business exemption; to repeal subdivision b of subsection 2 of section 
57-35.3-02, subdivision I of subsection 1 of section 57-38-01 .2, and subdivision g of 
subsection 1 of section 57-38-01 ,3 of the North Dakota Century Code, relating to ti ,e 
tax deduotlon for dividends; to provide an effective date; and to provide for retroactlvij 
appllcatlon 11 

Page 1, line 8, replace "1. The tax commissioner shall provide, wlth 11 with •w1th11 

Page 1, llne 1 o, replacB 11
, that If the amount of the Item Is other than a whole dollarN with ttand 

for purposes of amounts In tax tables prescribed under subsection 12 of seotlon 
57-38-30,3 and subsection 3 of section 57 .. 39 .. 59, the amount may be rounded to the 
nearest dollar. The cents must be disregarded If the cents amount to less than 
one-half dollar. If the cents amount to one-half dollar or mo1·e, the amount must be 
Increased to the next whole dollar. 

SECTION 2. A new subdivision to subsection 2 of section 57 .. 39 .. 30,3 of the 
North Dakota Century Cod~ Is created and enacted as follows: 

Reduced by Income from a new and expanding business exempt 
from state Income tax under section 40-57.1-04. 

SECTION 3. REPEAL. Subdivision b of subsection 2 of section 57.35,3 .. 02, 
subdivision I of subsection 1 of section 57 .. 39.01.2, and subdivision g of subsection 1 of 
section 57-38·01.3 of the North Dakota Century Code are repeated. 

SECTION 4. EFFECTIVE DATE. Section 2 of this Aot Is effective for taxable 
years beginning after December 31, 2002. 

SECTION 6. RETROACTIVE APPLICATION. Section 3 of this Act applies 
retroactively to taxable years beginning after December 31, 1999." 

Page 1, remove tines 11 ,nrough 22 

Renumber accordingly 

SB 2099 was placed on the Seventh order of business on the calendar. 

(.2) DESK, (2) COMM Page No. 1 SR•63•6748 
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REPORT OF CONF'ERENCE COMMITTEE (420) 
March 27, 2003 3:24 p.m. 

REPORT OF CONFERENCE COMMITTEE 

Module No: SR-56·6968 

Insert LC: 38183.0102 

SB 2099, as engrossed: Your conference committee (Sens. Tollefson, Syverson, Seymour 
and Reps. Drovdal, Schmidt, Grosz) recommends that the HOUSE RECEDE from the 
House amendments on SJ page 645, adopt amendments as follows, and place 
SB 2099 on the Seventh order: 

That the House recede from Its amendments as printed on pF1ge 645 of the Senate Journal 
and page 785 of the House Joumal and that Senate BIii No. 2099 be amended as follows: 

Pago 1, llne 1, after 1157-38 11 Insert "and a new subdivision to subsection 2 of section 
57•38•30,3H 

Page 1, line 3, after "documents" Insert "and an Individual Income tax deduction for the new 
and expanding business exemption; to repeal subdivision b of subsection 2 of section 
57 .. 35,3.02, subdivision I of subsection 1 of section 57-38-01.2, and subdivision g of 
subsection 1 of section 57•38-01.3 of the North Dakota Century Code, relating to the 
tax deduction for dlvldendsi to provide an effeotlve date; and to provide for retroaottve 
appllcatlon 11 

Page 1) llne 8, replace 111. The tax commissioner shall provide, with" with "With" 

Page 1, llne 10, replace", that If the a.mount of the Item Is other than a whole dollar11 with "and 
for purposes of amounts In tax tables prescribed under subsection 12 of section 
57-38-30.3 and subsection 3 of section 57-38-59, the amount may be rounded to the 
nearest dollar. The cents must be disregarded If the cents amount to less than 
one-half dollar. If the cents amount to one"half dollar or more, the amount must be 
Increased to the n~xt whole uoUar. 

SECTION 2. A new subdivision to subsection 2 of section 57•38-30.3 of the 
North Dakota Century Code Is created and enacted as follows: 

Reduced by Income from a new and expanding business exempt 
from state lncoma tax under section 40-57 .1-04. 

SECTION 3. REPEAL. Subdivision b of subsection 2 of section 67-35.3-02, 
subdivision I of subsection 1 of seotlon 57 .. 39.01.2, and subdivision g of subsection 1 of 
section 57-38-01,3 of the North Dakota Century Code are repealed. 

SECTION 4. EFFECTIVE DATE. Seotlon 2 of this Act Is effective for taxable 
years beginning after December 31, 2002. 

SECTION 5. RETROACTIVE APPLICATION. Section 3 of this Act applies 
retroactively to taxable years beginning after December 31, 1999. M 

Page 1, remove lines 11 through 22 

Renumber aocordlngly 

Engrossed SB 2099 was placed on the Seventh order of business on the calendar. 
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Testimony before the Senate Finance and Taxation Committee 
Senate BIii 2099 

January 8, 2003 

Prepal'ecl by Joseph Becker, Auditor IIl/Research Specialist 
North Dakota Office of State Tax Commissioner 
Phone: 328-3451 
E-mail: jjbeoker@state.nd.us 

Good morning, Chainnan Ur1acher, :rv:embers of the Committee: 

Introduction 

My name is Joseph Becker, and I'm here representing the North Dakota Office of State Tax 

Commissioner (Tax Department). Senate BilJ 2099, which is introduced at the Tax 

Commissioner's request, provides for the rounding of numbers reported on returns and other 

do~uments required to be fi]ed for income tax purposes. 

Purpose of blll 

The purposes of this bill are to simplify the tax return for individual taxpayers and to help 

the Tax Department work more easily with tax software developers and tax professionals. The 

Department would like to remove the cents column from the income tax return by requiring a1l 

taxpayers to round all numbers on the return to the whole dollar. Rounding of the numbers on the 

tax return is preferred by tax software vendors, tax professionals, and most individuals. Toward 

these ends, the Tax Commissioner detennined it was necessary to change the law to set out the 

authority to round numbers and to prescribe the manner of rounding. 

BIii's provisions 

This bill win creute a new section in the income tax provisions of the Code. 

Subsection l of the new section (see lines 8 through 1 S of the hill) requires the Tax 

Commissioner to provide for the rounding of numbers, and it sets out the method thct must be 

used. If any amount required to be shown on a retum or other document does not calculate out to 

a whole number, the cents portion of the at11ount must be ignored if less than $0.SO. However, if 

the cents portion is $0.50 or more, the cakulated amouut must be increased to the next whole 

dollar amount. 
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Page 2 

Subsection 2 of the new section (see lines 16 through 18 of the bill) provJdes the Tax 

Commissioner flexibility in administering the rounding provisions to address any taxpayer 

concerns that may arise. It allows the Commissioner to prescribe a rule to provide for an 

alternative method of rounding numbers that may be used in lieu of the method prescribed in 

subsection 1. 

Subsection 3 of the new section (see lines 19 through 22 ofthe bill) provides that the 

rounding requirement onJy applies to the flna1 numbers entered on the tax return or other required 

document, not to any numbers in taxpayers' records that are used to calculate the final number, 

Closing 

The Tax Department did not prepare a fiscal note for this bill because no request for one 

was received from Legislative Council; However, it is the Departmenfs opinion that there is no 

notable fiscal effect because of the nature of rounding. 

The Tax Commissioner requests the committee's favorable considel'ation of this bill. 

lfthe committee has any questions, Mr. Chainnant 1 would be happy to respond to them at 

this time. 
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Testimony before the House Finance and Taxation Committee 
Senate B1112099 

February 26, 2003 

Prepared by Joseph Becker, Auditor III/Research Specialist 
North Dakota Office of State Tax Commissioner 
Phone: 328 .. 3451 
E-mail: jjbecker@state.nd.us 

Good morning, Chainnan Belter and Members of the Committee: 

Introduction 

For the record, my nmte is Joseph Becker, and rm here on behalf of the North Dakota 

Office of State Tax Commissioner (Tax Department). 

Senate Bill 2099, whioh was introduced at the Tax Commissioner's request, provides for 

the rounding of numbers for income tax purposes. 

My testimony that immediately follows covers the bill (as introduced) that is now before 

you. However, later in my testimony I will comment on proposed amendments that the Tax 

Commissioner wishes to offer for the Committee's consideration. 

Purpose of blll 

The central purpose of this bill is to statutorily provide for the rounding of numbers to the 

whole dollar on all income tax returns and their related schedules and forms. This bill is of 

particular importance for individual income tax purposes because, as a matter of law, the 

overhaul of the individual income tax system by the 2001 Legislative Assembly created tax rate 

brackets that require the tax to be calculated in dollars and cents. Rounding to the whole dollar is 

preferred by tax software vendors, tax professi~nals, and most individuals. 

BIii's provisions 

This bill will oraate a new section in the income tax provisions of the Code. 

Subsection 1 of the new section (starting on line 8 of the bill) requires the tax 

commissioner to provide for the rounding of numbers and sets out the method that must be used. 

The use of rounding would be required. If an amount does not calculate out to a whole number, 
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the cents portion of the amount must be ignored if less than $0.SO. However, if the cents portion 

is $0,SO or more, the calculated amount must be increased to the next whole dollar amount. 

Subsection 2 of the new section (starting on line 16 of the bi/() provides that the tax 

commissioner may prescribe a rule to provide for an alternative to the rounding requirement, 

giving the commissioner some flexibility in dealing with any taxpayer concerns that may arise 

with respect to the rounding requirement. 

Subsection 3 of the new section (starting on line 19 of the bill) provides that rounding 

would only apply to the final numbers entered on the tax return and arty related schedules and 

fonns. This only includes officially .. published documents provided by the Tax Department to 

taxpayers. 1"he requirement does not apply to a taxpayer's own records, nor to any supporting 

document of the taxpayer's own making that is attached to the tax return, regardless of whether 

or not the supporting document is required by the Tax Department. 

Proposed amendments 

The Tax Commissioner finds it necessary to offer amendments to the bill for the 

Committee's consideration. 

The proposed amendments to the bill would still provide the necessary statutory authority 

to round to the whole dollar, but would make rounding an option rather than a requirement. In 

addition, they would clarify that rounding also applies to the amounts in tax tables that the tax 

commissioner may prescribe for use by individuals as welt as employers (for withholding tax 

purposes). 

I've attaohed to my testimony an additional page showing how Senate Bill 2099 would read 

after incorporating the proposed amendments. 

Closlng 

The Tax Commissioner requests the Committee's adoption of the proposed amendments, 

and its recommendation of a "Do Pass~ As Amended!, If the committee has any questions, Mr. 

Chairman, ,I would be happy to respond to them at this time. 

'' '' 'ri 
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If the proposed amendments are adopted, Senate BIii 2099 (as engrossed) would read as 

follows: 

Rounding. 

With respect to any amount required to be shown on any return, form, statement, or other 

document required to be flied with the tax commissioner, and for purposes of amounts Jn tax 

tables prescrfbed under subsection 12 of section 57-38-30.3 and subsection 3 of 57 .. 3aw59, the 

amount may be rounded to the nearest doUar. If the cents amount to less than one-ha1f dollar, 

d,sregard the cents. If the cents amount to one-half doflar or more, Jncrease the amount to the 

next whole dollar. 
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. State of North Dakota, by and 
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Opinion of the Court ~y Kapsner, Justice. 

William P. Pearce (appeared), Pearc.e & Durick, p·,o. Box 400, Bismarck, N.D. 
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D.D.l., lnc. ,,. State Tax Commissioner 

No. 20020241 

Kapsner, "Tustlce. 

[~1] The State of North Dakota, by and through its Tax Commissioner 

("Commissioner"), appealed from a judgment declaring the dividends received 

deduction in N.D.C.C. § 57w38-0l .3(1)(g) unconstitutional and enjoining collection 

of the Commissioner's assessmen~s of corporate income tax against D.D.I., Inc., 

Danov Corporation, and Estuary Corporation (co1lectively referred to as 

"taxpayers0
).

1 We hold the dividends received deduction is not a valid compensatory 

tax and violates the Commerce Clause. \Ve affirm. 

I 

(~2) The taxpayers are Flori~a corporations engaged in managing assets, including 

oil and gas properties in North Dakota, and they pay North Dakota corporate income 

taxes on their net income from business done by them in North Dakota. The 

taxpayers a1so receive dividend income from other corporations conducting business 

either who11y or primarily outs1de of North Dakota. P.D.I. and Estuary initial]y 

excluded the dividends re~eiyed from those other corpora~ions in the _calculation of 

their North Dakota corporate income tax for tax years 1989 through 1997, and Dano'!· . 

excluded those divic;lends for tax years 1989 through 1995. The Co11m1issioner 

detennined those dividends were business income su_bject to apportionment, and to 
' ' 

the extent the Commissioner detem1ined the dividends were includable in the 

taxpayers~ North Dakota apportioned income, the Commissioner applied the 

dividends received deduction un~er N.D.C.C. § 57M38w01.3(1 )(g), which authorizes 

adjustments to a corporation's taxable income and provides: 

(i 

,The Coinmissioner has not separately raised or argued the appropriateness of cl• 
the injunctive rellef granted by the district court. We1 therefore, do not address the 
issue. 

1 
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1. The taxable income of a corporation as computed pursuant to 
the provisions of the Internal Revenue Code of 1954, as 
amended, must be: 

g, Reduced by dividends or income received by any person 
from stock or interest in ~my corporation, the income of 
which has been assessed and paid by a corporation under 
this chapter or sections 57-35.3-01 through 57-35.3-12, 
received by the taxpayer and included in the gross 
income within the income year if such corporation has 
reported the name and address of each person owning 
stock and the amount of dividends or income paid each 
such person during the year, but when on1y part of the 
income of any corporation has been assessed and income 
tax paid under this chapter or. sections 57-35 .. 3-01 
through 57-35.3-12, on]y a corresponding part of the 
dividends , or income received therefrom may be 
'deducted. · 

[~3) The taxpayers brought this dec]aratory judgment action against 'the 
. ' 

Commissioner,. claiming the dividends received deduction violated the Commerc·e 

Clause. The trial court concluded the dividends ~eceived deduction yiolated the 

"negative,, or "donnant,, aspect of the Commerce Clause because the dedu~tion was 

similar to a ~forth Carolina "intangibles tax,, held u~constitutional in Fulton Corp. 

v. Faulkner, 516 U.S. 325 (1996). The Commissioner. appealed. 

11 

[~4] The Commerce Clause, U.S. Const. art. I,§~, cl. 3, grants Congress ihe power.· 

"[t)o regulate commerce ... among_ the several States." Although the Commerce 

Clause is phrased as a grant of power to Congress, it has long been understood to 

have a "negative,, or "donnant'' aspect that denies states the power unjustifiably' to 

discriminate against or burden the interstate flow of articles of commerce, Fulton, 

516 U.S. at 330; Qr.e2on Waste Sys., Inc. v, Department of Envtl, Qualit)!, 511 U_.s. 
93, 98 (1994). The Commerce Clause grants Congress plenary authority over 

2 
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interstate commerr.;e to uvoid the economic balkanization tha1 had plagued relations 

among the colonies and later among the states under the Articles of Confederation. 

Oregon \Vaste, at 98. The 11negative11 or 11dom1anf1 aspect of the Commerce Clause 

prohibits economic protectionism designed to benefit in-state economic interests by 

burdening out-of-state competitors. Fulton, at 330. 

[~5) In Complete Auto Transit. lnc. v. Brady, 430 U.S. 274, 288-89 (1977), the 

United States Supreme Court rejected a fonnalistic approach to Commerce C1ause 

challenges to state taxes. See ~enerall):! 1 Jerome R. He1lerstein and Walter 

Hellerstein, State Taxation ~ 4. l 1 [ 1) (3rd ed. 2001 ). The Court recognized that 

entities engaged in interstate commerce were not immune from state taxation ~nd said 

""'[i]t was not the purpose of the ·commerce clause to relieve those engaged in 

interstate commerce from their just share of state tax burden even though it increases , 

the cost of doing business." 'Nestern Ljve Stock v. Bureau of Revenue, 303 U.S. 

250,254 (1938)."' Complete Auto, at 288 (quoting CoJoniaJ Pipeline Co. v, Traigle, · 

42 l U.S. 100, 108 (1975)). The Court articulated a four-part test under which a state 

tax would be sustained against a Commerce Clause challenge if (1) the tax was 
' 

applied to an activity with a substantial nexus with the taxing state, (2) the tax was 

fairly apportioned, (3) the tax did not discriminate against interstate commerce, and 

(4) the tax was fairly related to the services provided by the state. Complete Auto, 

at 279,287. 

[~6) Here, the dispositive issue under that four-part test is whether the divjdends 

received deduction discriminates against interstate commerce. In Oreaon Waste, 511. 

U.S. at 99, the Court defined 11discrimination" to mean ''differential treatment of in .. 

state and out .. of-state economic interests that benefits the fonner and burdens the 

1atter.u See also Fulton, 516 U.S. at 33 l (quoting Chemic~] Waste Mgmt., Inc. v. 

liun.1, 504 U.S. 334, 342 ( 1992) for principle that statute is discriminatory i_f it . 

"tax[es) a transaction or incident more heavily when it crosses state lines than when 

it occurs entirely within the State"). State laws that facially discriminate against 

3 
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interstate commerce are subject to the ustrictest scrutiny,, and are 11virtua1ly per s~ .. 
"', invalid.° Fulton> at 331, 344; Qre.gon ~~'aste, at 99-101. 

[~7] The Commissioner concedes the dividends received deduction facially 

discriminates against interstate commerce. A facially discriminatory tax may survive · 

Commero~ Clause scrutiny if the tax is a 11compensatori1 or "complementary" tax 

that requires interstate commerce bear a burden already born by intrastate commerce. 

fy]ton, 51.6 U.S. at 331-33. The compensatory or complementary tax doctrine 

assures that ,u(w)hen the account is made up, the stranger from afar is subject to 110 

greater burdens as a consequence of ownership than the dwe1ler ·within the gates. 

The one pays upon one activity or incident> and the other upon another, but the sum 

is the same when the reckoning is closed.'" Eulton, at 332 (quoting Henneford v. 

Silas MasQn Co1, 300 U.S. 577, 584 .(1937)) .. In Fulton, at 332-33, the Court 

enunciated three ~equirements for a valid compensatory tax: 

First, "a State must, as a threshold matter, 'identif{y] ... the [intrastate 
.tax) burden for which the State is attempting to compensate. m Ore2on 
\1/aste, ~, at l 03 (quoting Maryland y. Louisiana, 451 U.S. 725, 
758 (1981)). Second, "the tax on interstate commerce must be shown· 
roughly to approxim~te - but not exceed - the amount of the tax on 
intrastate commerce." .Oregon Waste, 511 U.S., ·at 103. 11Finally, the 
events on which the interstate and intrastate taxes are imposed must be 
'substantially equivalene; that is, they must be sufficiently similar in 
·substance to serve as mutua1ly exclusive 1prox[ies]' for each other.U 
· l.bid.t (quoting Annco Inc. v, Hardescyt ~, at· 643). 

-[18) The Commissioner argues the dividends received· deduction must be presumed 
' 

constitutional :because statutes enjoy a strong presumption of constitutionality in 

North Dakota, ~MCI Ie1ecomms. v. HeitkamJ:J, 523 N.W.2d 548,552 (N.D. 1994), 

and the taxpayers have failed to prove beyond a reasonable doubt the dividends 

received deductjon is unconstitutional. Although there is a presumption that statutes 

are constitutiona1, facially discriminatory restrictions on interstate commerce are 

subject to the strictest scrutiny and are virtually per se invalid, and the State must 
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establish the requirements for a valid compensatory tax. EuJJ.Qil> 516 U.S. at 332, 

344~ Qregon \Vaste, 511 U.S. at 99~101. 

(~9) The Comnlissioner argues the dividends received deduction is a vaHd 

compensatory tax. The Commissioner argues the 11intangibles tax'' found 

unconstitutional in .E.u.11Qn and the dividends received deduction in this case are not 

similar, We reject the Commissioner~s arguments. 

(110] In Eulton> 516 U.S. at 328, the Supreme Court described North Carolina's 

"intangibles tax" on the f~ir market value of corporate stock owned by North 

Carolina residents: 

0 

[A) corporation doing al1 of its business within the State would pay 
corporate income tax on . l 00% of its income, and the taxable 
percentage deduction allowed to resident owners of that corporation ,s 
stock under the intangibles tax would likewise be 100%. Stock in a 
corporation doing no business in North Carolina, on the other hand, 
w9uld be taxable on 100% of its value. For the intennediate cases, 
holders of stock were able to look up the taxable percentage for a large 
number of corporations as determined and published annually by the 
North CaroHna Secretary of Revenue (Secretary). In 1990, for 
example, the Secretary determined the appropriate taxable percentage 
of IBM stock to be 95%, meaning that IBM did 5% of its business in 
North Carolin.a, with its stock held by North Carolina residents being 
taxable on 95% of its value. 

... ... 1' 

l~~* •. 
~r./,·: ,•'· 

[~11) In Fulton, 516 U.S. at 334-36, North Carolina argued the 11intangibles tax," 

with its taxable percentage deduction, compensated for the burden of the general 

corporate income tax paid by corporations doing business in North Carolina. 

Because North Catolina had no general sovereign interest in taxing income earned 

out of state, however, North Carolina was required to identify some in-state activity 

or benefit to justify the compensatory levy. id. at 334. The Supreme Court rejected 

I 

''' 

' 
North Carolina's argument that it could impose a compensatory tax on foreign 

corporations because they availed themselves of North Carolina 1s capital markets. 

li at 33 5-36. The Court said "1 (p )ermi tting discriminatory taxes on interstate 

commerce to compensate for charges purportedly included in general fonns of 
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intrastate taxation would allow a state to tax interstate commerce more heavily than 
..,.,,---., .... 

,. \ in~state commerce anytime the entities involved in interstate commerce happened to 

use facilities supported by general tax funds. u, llL at 33 5 ( quoting Oregon Waste, 

511 U.S. at 105 n.8). North Carolina failed to show the corporate income tax 

supported the maintenance of the capital market; it therefore failed to justify the use 

of the intangibles tax as' repla.cement support for the market. Fu11on, at 336. 

[~ 12] The Supreme Court rejected North Carolina's claim that its intangibles tax was 

roughly approximate to, but djd not exceed, the intrastate corporate income tax. 

Fulton, 516 U.S. at 336~38. The Court said the quantitive assessments necessary for 

the compensatory tax doctrine were difficult to apply to general forms of taxation: 

\\Then a corporation doing business in a State pays its general corporate 
income tax, it pays for a wide range of things: construction and 
maintenance of a transportation network, institutions that educate the 
work force, Jocal police and fire protection, and so on. The Secretary's 
justification for the intangibles tax, however, rests on only one of the 
many services funded by the corporate income tax, the maintenance of 
a capital market · for the· shares of both foreign· and domestic 
corp9rations. To the extent that corporations do their business outside 
North Carolina, after a11, they get little else from the State. Even, then, 
if we suppressed our suspicion that North Carolina actually funds its 
capital market through its blue sky. fees, not its general corporate 
taxation, the rele".ant comparison for our ana)ysis has to be between the 
size of the intangibles tax and that of the corporate income taxes 
component that purpo~edly funds the capita] market. 

liL at 337-38. 

[~13] The Supreme Court also rejected North Carolina's claim that its intangibles. 

tax and its general corporate income tax fel] on substantially equivalent events. 

Fulton, 516 U.S. at 338 .. 44. The Court said it had found that equivalence only in t~e 

sales/use tax combination at issue in .silruLMason, but recent cases had demonstrated 

an extreme reluctance to rec·ognize new compensatory categories. Fulton, at 338. 

The Court said the intangibles tax and general corporate income tax were different 

in a number of respects, including the 1;,uties ostensibly taxed, and those taxes did not 
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satisfy the objective of the equivalent-event requirement to enable in-state and out-of. 

state businesses to compete on an equal footing. 1si at 340, 

[114) Here, N.D.C.C. § 57 .. 3g .. 01.3(1)(g) authorizes a dividends received deduction 

to a dividend recipient to the extent the dividend payofs income was subject to North 

Dakota corporate income tax, but does not grant a dividends received deduction to 

a dividend recipient if the dividend payor's income was not subject to North Dakota 

corporate income tax. The Commissioner argues the intrastate tax burden for which 

the dividends received deduction attempts to compensate is the North Dakota 

coxporate income tax paid by a North Dakota corporation that distributes the already 

taxed corpprate profits as a dividend. The Commissioner argues the dividends 

received deduction compensates for the tax already paid on North Dakota income by 

the North Dakota corporation paying that dividend, The Commissioner argues 

u(o]nly one level of North Dakot~ income tax should be imposed on North Dakota 
• I 

income. The [ dividends received deduction] insures that~ in the end, there.is only one 

level of North Dakota income tax on North Dakota 'income. Interstate commerce, i.e., 

the dividend from [an out-of-state corporation) to [taxpayers] bears the same-burden 

. . . already borne by intrastate _commeroet i.e.> the dividend from [ a North Dakota 

corporation) to [taxpayers].u The Com.missioner offers the following comparative 
. ' 

tax hypothetical, with a ten percent tax rate on North Dakota corporate income and 
' . 

on dividends: 

Dividend Received by Taxpayers 

North Dakota Corporate Income 
Tax on Profits out of which 
Dividend i~ Paid 

Dividends Received Deduction 

Taxable Dividend 

North Dakota 
.Corporation 

7 

$100 

$10 

$100 

$0 

Out .. of~State 
Corporatl on 

$100 

$0 

$0 

$100 

I 

I. 
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0 

North Dakota Corporate Income Tax 
on Receipt of Dividend 

Total North Dakota Tax Paid By 
Divjdend Payor Corporation and by 
Tax.payers 

$0 

$10 

$10 

$10 

. (~15) Although avoiding double taxation of North Dakota income is a pennissible 

goal, tho Commissioner has no·t identified any specific in-state activi~ or benefit 

received by the taxpayers to justify the compensatory levy on their dividends received 

from outwof-state _corporations. The State of North Dakota does not have a genernl 

sovereign interest in taxing incC1me earned out-of-state and must _identify some 

specific in-state activity or benefit to justify a compensatory levy. Fulton~ 516 U.S. 

· at 334. The Commissioner has foiled to establish such an in-state benefit to the 

taxpayers. 
' 

[~16) The Commissioner's comparative tax hypoth~tical ignore~ the corporate 

income tax that an out-of-state corporation's state :rpight impose .on the out-of-state 

corporation's profits, which effectively h;nposes a ~ouble layer of tax on the out-of

state income but not on the i~-state int~ome. The risk of multiple taxati.on may be 

considered. in assessing a Commei.-ce Cl~use claim, ~ !vfobil Oil Corp, y, 

Commissioner of Tax~, 445 U .. s, 434,444 (1980); 1 Hellerstein and Hellerstein, 1 
4.08[1)[a), and in considering whether a tax is discriminatory, the United States 

Supreme Co~rt has applied ~he "internal consistency., doctrine .. : Annco lnc. v. 

Hardestx, 467 .U.S. 638, 644 (1984). 5'e American Tnwkina Ass'ns, Inc.~ 
Scheiner, 483 U.S. 266, 283 (1987); Iy]er Eipe Indust. Inc. Y, W~shin2ton State 

PeJ2 1t ofRey,, 483 U.S. 232,241 (1987), &.ieneral])! 1 Hellerstein and Hellerstein, 
' 1 4.15 [ 1 ]. The intemal consistency doctrine requires that the imposition of a tax 

identi~al to a challenged tax in every state would add no burden to interstate 

commerce that intrastate commerce did not also bear, and looks at the structure of the 

challenged tax to see whether its identical application by every .state would place 

interstate commerce at a disadvantage against intrastate commerce. Oklahoma Tax 
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Cru1111u.Y, Jefferson Lines, lllfu, 514 U.S. l 75, l 85 (1995), The internal consistency 

test does not require other states to actually impose a simi)ar tax to place a burden on 

interstate commerce; rather, a tax that exposes a taxpayer to a risk of multiple 

taxation is invalid under the Commerce Clause, &te Scheiner, at 285; Ty1er Pipe, at 

241; Am1co, at 644-45. See a1so 1 Hellerstein and Hellerstein, at~ 4.15(1] [a]. 

[117] Here, when the effect of the corporate income tax that an out-of-state 

corporation, s state might impose on the out-of-state corporation I s profits is 

considered, the dividends received deduction does not avoid double.taxation for out

of-state corporate income and does not roughly approximate the tax on intrastate 

commerce under the Commissioner1s comparative: tax hypothetical. We conclude the 

dividends received deduction does not satisfy the first two elements of the 

compensatory tax doctrine, and we need not address whether the interstate and 

intrastate taxes are imposed on s~bstantia11y equivalent events. & EY.11rin, 516 U.S. 

at ~40 (stating general co1porate in~ome tax and intangibles ·tax are different in ·a 

number of obvious aspects, including the parties ostensibly taxed). We conclude the 

dividends receiV'ed deduction is not a valid compensatory tax. 

l!l 

(~18] Relying on Ore2on .Waste, 511 U.S. at 100 .. 01 and New Ener2y Co, v, 

le1imbacb, 486 U.S. 269, 278 (1988), the Commissioner nevertheless argues the· 

dividends received deduction is va1id because it serves a legitimate local purpose of 

preventing double taxation which cannot be served by reasonable nondiscriminatory 

alternatives, 
' 

[~19) However, Ore2on Waste does not apply an a1temative commerce clause test 

for compensatory tax cases. In Ore2on \~7aste~ 511 U.S. at 100·01 (quoting Limbach, 

486 U.S. at 278), the Court said if a state regulation discriminates against interstate 

commerce~ the regulation is analyzed under the "vhiua11y per se rule of invalidity,0 

and the regulation must be invalidated unless the State can "'sho[w] that it advances 

a legitimate local purpose that cannot be adequately served by reasonable 
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nondiscriminatory alternatives,,,, The Court said justifications for discriminatory 

restrictions on conunerce must pass the "strictest scrutiny", the State's burden of 

justification is so heavy that facial discrimination by itself may be a 'fatal defect, and 
. . 

the compensatory tax doctrine "is merely a specific way of justifying a facially 

discriminatory tax as achieving a legitimate local purpose. that cannot be achieved · 
' ' . 

through nondiscriminatory means." Ore2on Waste, 511 U.S. at 100-02. Under 

Ore2on Waste, the compensatory tax doctrine w_as the test applied for analyzing · 
' ' 

justification of a facialiy discriminatory tax.· Moreover, although avoiding. ·double 

taxation ofNorth Dakota income is a legitimate-legislative goal, 11the purpose of, or• 
just~fication· for; a law has no bearing on whet,er it is facially discriminatory."• 

. 
.Qre2on Waste, at 100 .. We have concluded the method employed by the State of 

North Dakota impermissibly discrimina~es against interstate commerce. Taxpayers 

. have asserted and the Cornmissioner does not dispute -there a.re nondiscriminatory 

means to accomplish the goal of avoiding double tax·ation on North Dakota corporate 

incom~. 

IV 

·.· [120) We.conclude the dividends received deduction is not a valid compensatory tax 

and impermissibly discriminates against interstate commerce; therefore, N:D.C.C. § · . · 

·. 57 .. 3'8 .. Ql .3(1 )(g) violat,~s the Commerce Clause of the United State·s Constitution and 

is invalid.2 We affinn the d~strict co<Z·rtjud ent. 

[~21) . · · . 
' 

. ',• 

~ Mt.ttkli,,dV~~ . . . · · 
A,Y~ b.)/l...t<.,~ ~ ;:J: 

2Having declared subsection (g) unconstitutional ,has no effect on the 
remainder of the statute. ~ N.D.C.C. § 1 .. 02 .. 20. See a)so Mont.an a-Dakota Utils. · 
,C.O., v. Johannesont 153 N.W.2d 414) 424•25 (N.D. 1967). 
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57-88-01.3 TAXA'11ION 

\! ,. 

. apportioned to this state under the provisions of that chapter is 
not included in any adjustment made pursuant to the preceding 
subdivisions. 

g, Reduced by dividends or income received by any ~erson from 
stock or interest in any corporation, the income ofwh1ch has been 
assessed and paid by a corporation under this chapter or sections 
67-35,3-01 through 57-35,3-12, received b;y the taxpayer and 
included in the gross income within the income year if such 
corporation has reported the 'name and address of each person 
owning stock and the amount of dividends or income ~aid each 
such person during the year, but when only part of the income of 
any corporation has been assessed and income tax paid under this 
chapter or sections 67-35.3-01 through 57-36,3-12t only a corre
sponding prut of the dividends. or income received tnerefr6m may 
be deducted. 

h. Repealed by S.L: 1999, ch, 487, § 3. 
i. Increased by the amount of any· special deductions and net 

operating loss deductions to the extent that these items were 
deducted in determining federal taxable income. 

j, Reduced· by dividends paid, as defined in section 66'1 of the 
Internal Revenue Code of 1986, as amended,· by a regulated 
investment company or a~ fund of a regulated investment com
pany .as defined in' sectiyn 851(a) or 851(g) of the Internal 
Revenue Code of 1986, as amen.dad, except that the deduction for 
dividends prud is not allowed with respect to dividends attribut
able to any income that is not subject to taxation under· this . 
chapter when earned oy the regulated investment company. 
Sections 852(b)(7) and 855 of the Internal Revenue Code of '.1.986, 
as amended, apply fol' computing the deduction for dividends 
paid. A regulated investment company is not allowed a deduction 
for dividends received as defined in sections 243 through 245 ot' 
. the Internal Reve11Ue Code of 1986, as amended, · · 

Provided, however, that each adjustment in the above subdivisions 
authorized under law is allowed only to the extent that the adjust
ment is allocated and apportioned to North Dakota income. 

2. The tax commissioner 1s hereby authorized to prescribe rules and 
.. regulations .to prevent requiring incom~ that had been previously 

taxed under tliis chapter from being taxed again because of the 
· provisions of this chapter and to prescribe rules and regulations. to 
prevent any income from becoming exempt from taxation. because of 

· the provisions of this chapter ifit w.ould otherwise have been subject . 
to taxation under the provisions of this chapter. 

. 3. The sum calculated pursuant to subsection 1 must be reduced ~Y the. 
amount of any net operatin.g loss that is attributable to North 
Dakota sources. If the net operating loss that is attributable to North 
Dakota sources exceeds the sum calculated pursuant to subsection 1, 
.the excess may be carried back or carried forward for the same time 
period that 'an. identical federal net operating loss may be carried 
back or carried forward. If a corporation uses an apportionment 
fonuula to determine the amount of income that is attributable to 
North Dakota, the corporation must use the sru:ne formula to 
determine tho amount of net operating loss that is attributable to 
North Dak◊ta, In addition, no deduction may be taken for a 
ca:r.-ryback or carryf o:rYtard when determining the amount of net 
operating loss that is attributable to North Dakota sources. 
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