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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2228

Senate Judiciary Committee

O Conference Committee

Hearing Date 01/29/03
Tape Numbher Side A Side B Meter #
2 X 28 - 53
3 X 00-2.9

Committee ©lerk Signature 7’)’/4’0363 O'p »4{ "‘%

Minutes: Senator John T. Traynor, Chairman, called the ineeting to order. Roll call was taken

o m v e h e e

'/'\ and all committee members present. Sen. Traynor requested meeting starts with testimony on the
bill:

Testimony Support of SB 2228

Senator Thomas L. Trenbeath, District 10, Introduced the bill (meter 28.3) at the request of the !
Attorney Geneial’s Office, with only one amendment, ’
Perrell D, Grossman Ditector of Consumer Protection and Antitrust Division Office of the

Attorney General - Read (Attachment #1) (Meter 30.0)

Sepator John T, Traynor, Chairman asked if other states utilize this bill? Yes. (meter 42.2)

Committee discussed case examples, Mr. Parrell brought two boxes of checks given erroneously

to a fake charitable fund that wete apprehended by the Attorney General,

Mr, Gossman submitted amendments (attachment #2)

Testimony in opposition of SB 2228
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Senate Judiciary Committee
Bill/Resolution Number SB 2228
Hearing Date 021/29/03

none

Testimony Neutral to SB 2228

none

Discussion on the urgency of bill., (tape 3, sidé 1 meter )

Motion made to add emergency clause and submitted amendment on SB 2228 by Senator
Thomas L. Trenbeath and seconded by Senator Dennis Bercier.

Roll Call Vote: 6 Yes. 0 No, 0 Absent.

Motion Carried

Motion made to do pass SB 2228 with amendment by Senator Thomas L. Trenbeath and

Seconded by Senator Dennis Bercicr.
Roll Call Vote: 6 Yes. 0No. 0 Absent. i
Motion Carried

Floor Assignment: Senator John T. Traynor, Chairman

Senator John T. Traynor, Chairman closed the hearing
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FISCAL NOTE
Requested by Legislative Councit

01/17/2003
Bli¥Resolution No.: - 53 2228

1A. State fiscal effect: /lduntily the state fiscal effect and the fiscal effect on agency appropriations compared to
funding fevels and appropriations anticipated under current law.

2001-2003 Blennium 2003-2005 Birtinium 2005-2007 Blennium
General |Other Funds| General |OtherFunds| Generai |Other Funds
_ Fund Fund Fund
Revenues $0 $0 $0 $0 $0 $0
Expenditures $0 $o $0 $0 $ $0
Appropriations $0 3 $o $ $0 $0
1B. County, city, and school district fiscal effect: /dontify the fiscal effect on the appropriate political subdivision.
2001-2003 Blennium 2003-2005 Biennium 2005-2007 Biennlum
School School School
Countles Cities Districts | Counties Cities Distriols | Counties Cities Districts
$0 $ $ $0 $0 $ $ $ $0

2. Narrative: /dentify the aspects of the measure which cause fiscal Impact and Include any comments relevant to
your analysls.

This bill only clarifies or minimally adds to the Attorney General's existing consumer fraud authority under NDCC Chapter 51-185.
There is no anticipated fiscal impact.

3. State fiscal effect detall: For informution shown under state fiscal effect In 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type and
fund affected and any amounts included In the executive budget.

Not applicable

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
ftem, and fund affected and the number of F1E positions affected.

Not applicable

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriats, of the effect on
the blenmal appropriation for each agency and fund affecied and any amounts included in the executive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

Not applicable
[Naime: Parrell Grossman/Kathy Roll gency: Office of Attorney General
[Phone Number: 328-3404/328-3622 Date Prepared: 01/21/2003
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PROPOSED AMENDMENTS TO SENATE BILL NO, 2228

Page 1, line 1, after "sections" insert "44-04-18.12,"
Page 1, line 2, replace "51-51-07" with "561-15-07"

Page 1, line 3, after the first "to" Insert "the confidentlality of agreements between a
governmemal agency in another jurisdiction and the attorney general and to", remove

and", and after "penalty” insert "; and o declare an emergency"

Page 1, after line 4, insert:

"SECTION 1. AMENDMENT. Section 44-04-18,12 of the North Dakota Century
Code Is amended and reenacted as follows:

44-04-18.12. Cooperative investigations and litigation. A record acquired

under a-wsitten an agreement between gr involving a governmental agency in another
jurlsdiction and the attorney general Is confidential, except for the purposes specified In

the agreement, if the attoriiey general determines:

1. The record is necessaty o further a civil investigation or litigation by the
state,

2. The record can be obtained only by agreeing to keep the record

. confidentlal; and

3. The record Is treated as confidentlal by the provider of the records.”

Page 2, line 3, oversirike "any of the provisions of" and insert Immediately therealter "by other

provisions of law, Including"

Page 2, line 4, oversirike “that an investigation should be made to"
Page 2, line 5, overstrike “ascertain® and Insert immedlately thereafter "to Investigate”

Page 2, line 6, after “undet” insert "thls chapter or other provisions of law, including”

Page 2, line 16, replace “therot" with "thereof"
Page 2, line 283, after the first "or” Insert "by other provisions of law, Including”

Page 3, line 17, after the first "chapter” Insert an underscored comma, after the first "or" insert

“other provisions of law, including”, and after "61-18" Insert an underscored comma

Page 3, line 29, after the firsi "chapter” Insert an underscored comma and after the first "or"

Insert “by other provislons of law, in¢luding"

Page 4, line 6, after "chapter" insert an underscored comma, after the first "or” insert "in other

sl law, | ing", and after "§1-18" Insert an underscored comma

Page No. 1 38309.0101
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Page 4, line 9, after the fIrst "chapter” insert an underscored comma and after the first "or*

" insert "by other provisions of law. Including”
TN Page 4, line 17, after the first "chapter” insert an underscored comma and after "g¢" insert "by
other provisions of law, including”

Page 4, line 22, after the first "chapter” Insert an underscored comma, after "ot" Insert "under
other provisions of law, including®, and replace "and" with “or"

Page 4, line 23, after the first "chapter" insert an underscored comma and after the first "or"

Insert "by other provislons of law, including®

Page 5, line 2, replace "non-prevalling" with "nonprevalling" and after "costs" insert an
underscored comma

Page 5, line 10, after the first "chapter” insert an underscored comma and after "or" insert "by

other provisions of law, including”

Page 5, line 22, remove the overstrike over the overstruck comma and after the first "or" insert

"under other provisions of law, Including”
Page 5, line 27, replace "attorney" with "attorney's"
Page 5, line 28, after the first "chapter" Insert an underscored comma and after "ot" insert iﬁ

"under other provisjons of law, Including”

Page 5, line 29, remove "and" and remove the overstrike over the first overstruck comma and
K Insert Immediately thereafter "and"

Page 6, line 7, afler "§1-16.1" insert an underscored comma

Page 6, after line 7, Insert:

"SECTION 11. EMERGENCY. This Act Is declared to be ah emergency
measure.”

Renumber accordingly

Page No. 2 $8809.0101
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Senate

Date: January 29, 2003
Roll Call Vote #: 1

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO, SB 2228

JUDICIARY Committee

Check here for Conference Committee

Legislative Council Amendment Number 38309.0101

Action Taken ~_Amendment and Emergency Clause

Motion Made By ~ Senator Thomas L.

Seconded By Senator Dennis Bercier

Trenbeath
" ] entors | ﬁ | 7 Senators Yes | No ‘
ir Sen, John T. Traynor - Chairman X Sen, Dennis Bercier X 1
Sen, Stanley. Lyson - Vice Chair X Sen. Carolyn Nelson X {
) | Sen. Dick Dever X
" H Sen. Thomas L. Trenbeath X i
' |
!
Total (Yes) SIX (6) No ZERO (0)
Absent  Zero (Q)
Floor Assignment

If the vote is on an amendment, briefly indicate intent:

The micrographio tmages on this £{lm are accurate reproductions of records delivered to Modern Information Systems for microf{iming and
were filmed in the regular course of business. The photographic process meets stendards of the Americen Natfonal Standards Institute
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., Date: January 29, 2003
Roll Call Vote #: 2

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. SB 2228

Senate JUDICIARY Committee

Check here for Conference Committee

Legislative Council Amendment Number 38309.0101

[ Action Taken DO PASS as Amended

Motion Made By  Senator Thomas L. Seconded By Senator Dennis Bercier
| Trenbeath
| Senators Yes | No Senators Yes | No
Sen. John T. Traynor - Chairman X Sen. Dennis Bercier X {
Sen. Stanley. Lyson - Vice Chair X Sen. Carolyn Nelson X f
, Sen, Dick Dever X ',
G Sen, Thomas L. Trenbeath X ;
' )

Total  (Yes)  SIX (6) No ZERO (0)

Absent  Zero (0)

Floor Assignment  Senator John T, Traynor, Chairman

If the vote is on an amendment, briefly indicate intent:

Yhe miorographtc images on this f{lm are accurate reproductions of records delivared to Modern Information Systems for morof{iming and
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REPORT OF STANDING COMMITTEE (410) Module No: SR-21-1676

February 4, 2003 8:15 a.m, Carrier: Traynor
Insert LC: 38309.0101 Title: .0200

REPORT OF STANDING COMMITTEE
SB 2228: Judiclary Committee (Sen. Traynor, Chairman) recommends AMENDMENTS
AS FOLLOWS and when so amended, recommends DO PASS (6 YEAS, 0 NAYS,
0 ABSENT AND NOT VOTING). SB 2228 was placed on the Sixth order on the

calendar.
Page 1, line 1, after “sections" insert "44-04-18,12,"
Page 1, line 2, replace "51-51-07" with "61-156-07"

Page 1, line 3, after the first "to" Insert "the confidentlaiity of agreements between a
governmental agency in another jurisdiction and the attorney general and to", remove
*and", and after "penalty” insert *; and to declare an emergency”

Page 1, after line 4, insert:

"SECTION 1. AMENDMENT. Section 44-04-18.12 of the North Dakota
Century Code Is amended and reenacted as follows:

44-04-18.12. Cooperative Investigations and litigation. A record acquired
under e~wrter an agreement betweenor involving a governmental agency In another
Jurisdiction and the attorney general Is confidential, except for the purposes specified In
the agreement, if the attorney general determines:

1. The record is necessary to further a ¢lvil investigation or litigation by the
state;

2. The record can be obtained only by agreeing to keep the record
confidential; and

3. The record is treated as confidential by the provider of the records."

Page 2, line 3, overstrike "any of the provisions of" and insert immediately thereafter "by othet

provisions of law, including"

Page 2, iine 4, overstrike “that an investigation should be made to*

Page 2, line 5, overstrike "ascertain’ and insert immediately thereafter "to investigate"
Page 2, line 6, after "under” Insert "this ¢ ther provision

Page 2, line 16, replace "therof" with "thereof"

Page 2, line 23, after the first "or" insert "by other provisions of law, including"
Page 3, line 17, after the first “chapter” insert an underscored comma, after the first "or" insert

"other provisions of law, including”, and after "51-18" insert an underscored comma

Page 3, line 29, after the flrst "chapter" Insert an underscored comma and after the first "or"
Insert "by other provisions neluding"

Page 4, line 6, after "chapter” insert an underscored comma, after the first "or" insert "In other
provisions of law, Inciuding", and after "61-18" insert an underscored comma

Page 4, line 9, after the first "chapter” insert an underscored comma and after the first “or
Insert rovisio N

(2) DESK, (3) COMM Page No. 1 8R-21-1676
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REPORT OF STANDING COMMITTEE (410) Modute No: SR-21-1676

February 4, 2003 8:156 a.m. Carrler: Traynor
insert LC: 38309.0101 Title: .0200 j

2 Page 4, line 17, after the first "chapter" Insert an underscored comma and after *or* insert "by

f law, including*

Pagse 4, line 22, after the first "chapter* insert an underscored comma, after *or" insert "under
ther prov I luding", and replace "and" with “or"

Page 4, line 23, after the first "ch “ Insert an underscored comma and after the first *or"

Insert "by other provisions of law, including”

Page 5, line 2, replace "non-prevalling" with *nonprevailing" and after “"gosts" Insert an
underscored comma

Page 5, line 10, after the first "chapter” insert an underscored comma and after “or* insert * by

other provisions of law, including"

Page 5, line 22, remove the overstrike over the overstruck comma and after the firsl " or* insert

*under other provisions of law, Including"
Page 5, line 27, replace “attorney” with “attorney's"
Page 5; line 28, after the first “chapter" insert an underscored comma and after “or" insert

n rovision including”

Page 5, line 29, remove "and" and remove the overstrike over the first overstruck comma and
insert immediately thereafter *and"

g’) Page 6, line 7, after "51-16.1" Insert an underscored comma

Page 6, after line 7, insert:

*SECTION 11. EMERGENCY. This Act is declared to be an emergency
measure.”

Renumber accordingly

(2) DESK, (3) COMM Page No. 2 8R:21-1676
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2228
House Judiciary Committee
QO Conference Committee

Hearing Date 3-17-03

Tape Number Side A Side B Meter #
1 XX 29-end
XX 15-16.2

Committee Clerk Signature Q%MW/

Minutes: 12 members present, 1 member absent (Rep. Galvin),

Chairman DeKrey: We will open the hearing on SB 2228,

General: Support (see attached testimony),

Rep. Delmore: As I look at the fiscal note, it appears to have no impact, yet we have several
parts in the bill that address that, I guess I have two parts to the question: do you think there will
be litigation that 1 going to involve additional expense that is not in the budget of the Attorney
General and secondly, is there are large settlements made, do they go in a specific account,
because they are paid back out to people or to be used in that way.,

Mr. Grossman: Those are excellent questions, I do not expect a fiscal impact. I do believe that
at any one particular time, there could be additional expenses. For instance, if we get involved in
a judicative proceedings, those can be very time consuming and costly and for those reasons,

we'll probably move fairly slowly and not use that proceeding except in those cases of the most
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Page 2

House Judiciary Committee
Bill/Resolution Number SB 2228
Hearing Date 3-17-03

blatant consumer fraud, because we have to pay for those services provided by the Office of
Administrative Hearings. We do have the ability to be reimbursed, if in fact, those defendants
actually have the money to do that. Over the term, we don’t think that this legislation will
necessarily result in additional litigation, it just clarifies what our authority is, in most instances
when we become involved in that litigation, As to the second part, there is a special fund in
which recoveries are deposited and out of those recoveries, the restitution is paid out of those
accounts generally first to those that comes from the consumer fraud action and any monies that
we might have received is reimbursement of attorneys fees, remain in that fund and at the end of
the biennium, any remaining funds are turned over to the State’s general fund, During the time
which those funds are in the Attorney General’s possession, they can be used for consumer
protection and antitrust enforcement. At any one particular time, there may be funds in there that
would pay for the cost of ongoing investigations, some of which we might expense significant
resources knowing that they are going to be limited, in fact, if any recovery, and yet that is our
obligation to do so and other instances we receive funds that probably significantly exceed the
amount of money we have spent on some of the large, national settlements like with Bridgestone,
Firestone, Ford and some of those multi-state actions. So kind of on the offset, there is generally
always going to be more money available in that fund than we would otherwise expend for the
cases that we are trying,

Rep. Wrangham: You mentioned that in the Bismarck case, that it took two months to get a
court order to cease and desist, Why did it take that long, is that the norm?

Mur. Grossman: That is not necessarily the norm, but certainly at least a morith. In this

particular case, it's assigned to a judge when you file an action, and then whether that judge is
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House Judiciary Committee
Bill/Resolution Number SB 2228
Hearing Date 3-17-03

available at any particular time, is just a matter of circumstance, In this particular case, the
timing with the judge wasn’t available during that particular time and at that point, you simply
can’t say to the court, could you please assign a different judge who will be available on a more
timely basis. So two months would not necessarily be a typical time, but it’s almost always
going to be approximately 30 days. Plus you need time to garner your witnesses, etc,

Rep. Wrangham; Under this change, if I'm understanding it correctly, until now if a citizen is
suspected of doing something wrong, it’s up to you to go to the court and get a cease and desist
order. This will change it to where the citizen who is, at this time, still innocent, it’s going to put
the burden of proof on him to prove that he’s not guilty. When he goes to this court, I would
assume it’s going to take him even much longer to get in, I’m sure the court’s try to
accommodate you the best they can. I’m a little concerned that you are going to stop somebody
from doing business and they have a recourse but it may take them a long time and, if in fact,
they were not guilty, it would be a real hardship on them. Could you comment on that?

Mr. Grossman: First I would mention that that procedure will be brought under the
Administrative Agencies Practices Act, so I don’t believe that that will take longer. They do
have the opportunity to ask for that hearing, and I think they have 10 days to request that hearing,
Then, the Attorney General’s office still retains that burden to satisfy that hearing officer, that in
fact this company has engaged in fraudulent conduct. Then if the Administrative Hearing Officer
would rule in favor of the Attorney General, then that defendant can appeal that in a district court
proceeding. If the Office of Administrative Hearing rules against the Attorney General, then you
are in a situation where the Attorney General is not likely to proceed with that action, So, yes in

that respect, it provides us the opportunity more quickly to proceed, but again I have to stress that
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House Judiciary Committee
Bill/Resolution Number SB 2228

. Hearing Date 3-17-03

this legislation is intended for the most egregious conduct for these pyramids that come to that
state, they move very quickly, people start investing money at a very rapid pace, and the next
thing you know, you've got 5-10,000 people that have become involved in a pyramid, that there
is absolutely no question in our eyes, nor would there be in the court according to the law that it
is an illegal activity, and yet you are going to spend a lot more time and resources for the
Attorney General’s office to get to a district court and to bring that proceeding as a preliminary
injunction. Yes, although you can accomplish the same thing. Another example might be where
somebody comes to town selling some bogus product. It really does very little good and provides
very little relief to the citizens of North Dakota that that individual can stay at the community
civic center and sell for 3 or 4 days because, by the time we can go in and file a complaint and
bring an action against that individual, it’s too late to stop, and by then they have moved on, out
of state, and probably not a wise use of resources to try and track this person down in Florida,
Alabama or Texas, someplace to try and bring a consumer fraud action. So the main focus in the
case of a cease and desist, is really to protect people. You’re not getting any relief under that
particular proceeding, but you are stopping them from engaging in what we think is fraudulent
activity and again we think that’s going to be used very egregiously in those very limited
circumstances; but it does have a fairly heavy hammer in that these organizations recognize that
if they sell in violation of that cease and desist, there are substantial penalties. So I can’t imagine
a case in which somebody has a reasonable basis to contest our authority, that we probably
wouldn’t sit down and reach some sort of agreement, I think the reasons that I am expressing are
the reasons that the Securities Commissioner, the Insurance Commissioner, and the Banking

Commissionet all have this authority, Because there is a time, sometimes, when you have to act
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Page 5

House Judiciary Committee

Bill/Resolution Number SB 2228
~—  Hearing Date 3-17-03

now and you have to act quickly, so that you can stop that fraudulent activity as opposed to try
and undue that mess from the organization has moved on. Isimply can’t imagine a circumstance
where this cease and desist authority is going to be used in a established local business in our
communities throughout North Dakota. It would have to be a clear and fraudulent activity and
we're always engaged in conversations with these businesses before we reach this kind of point.
Rep. Wrangham: I would certainly feel absolutely comfortable with the great people we’ve got

in the Attorney General’s office in the fraud division now, but when we pass these laws we don’t

know who is going to be there 10 years from now. These other agencies that have this authority,

do they in fact have the authority to issue a cease and desist without any hearing or notification.

Mr. Grossman; They do have the authority to issue that cease and desist and then those
; . defendants have the samv opportunity that we're providing under this proposed legislation. They
, can then request a hearing challenging that cease and desist authority. In fact, there have been
numerous circumstances whers we worked jointly with the Securities Commissioner’s office on
pyramids, because they also have some authority in that area and so we’ve had to rely on their
cease and desist authority in that patticular circumstances, because we did not have our own, and

yet we are receiving calls from consumer and residents in this state, saying can’t you do

something to stop this.
Chairman DeKrey: Thank you. Further testimony in support, opposition. We will close the

hearing.
(Reopened later in the same session)

Chairman DeKrey: What are the committee’s wishes in regard to SB 2228,
Rep. Delmore: [ move a Do Pass. ,
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Page 6

House Judiciary Committee

Bill/Resolution Number SB 2228
IS Hearing Date 3-17-03

Rep. Kretschmar; I seconded that,

10 YES 1NO 2 ABSENT DO PASS CARRIER: Rep. Kingsbury |
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SENATE JUDICIARY COMMITTEE
JOHN T. TRAYNOR, CHAIRMAN
JANUARY 29, 2003

TESTIMONY BY
PARRELL D. GROSSMAN
DIRECTOR, CONSUMER PROTECTION AND ANTITRUST DIVISION
OFFICE OF ATTORNEY GENERAL
IN SUPPORT OF
SENATE BILL NO, 2228

Mr. Chairman and members of the Senate Judiclary Committee. | am Parrell Grossman,
Director of the Consumer Protection and Antitrust Division of the Attorney General's Office.
The Attorney General and the Consumer Protection Division support Senate Bill No. 2228.

Chapter 51-15 Is commonly referred 1o as North Dakota's “consumer fraud law.," The
Aftorney General prosecules civil consumer fraud violations primarily under chapter 51-16.
In order to make chapter 51-16 more effective in protecting North Dakota consumers, the
Attorney General is proposing some amendments to the consumer fraud law.

First, In order to more effectively prosecute violations of North Dakota's charitable
solicitations law, involving fraudulent or deceptive charitable solicitations, we propose an
amendment to the definition of “merchandise” to include “charitable contributions” and the
definition of “sale” to Include “charitable solicitations.” These are small changes that will
have no effect upon our legitimate, reputable charltable organizations. However, these
amendments will bring the fraudulent charitable solicitations by fraudulent professional
fundralsers or fraudulent charlties within the authorlty of the consumer fraud law and the

Attorney General's enforcement.

Questionable professional fundralsers and charitles, located primarily out-of-state,
frequently take advantage of generous North Dakota cltizens and consumers who open
their checkbooks to glve substantial money pursuant to many charltable pitches. These
donors coniribute hundreds of thousands of dollars to organizations they are not famillar
with because they want to help when told, for example, the money will be used for disabled
firefighters and law enforcement officers, etc. Unfortunately, In many Instances, 96
percent of the money goes directly Into the pockets of the professional fundralser. The
remaining amount of the donation may actually be used for charitable purposes,
depending upon one's definition of “charitable purposes.” The Attorney General's
concerns are regarding the misrepresentations that often occur during the solicltations.
According to the Attorney General's investigations and experience In the area of charitable
solicitations, consumers would not contribute but for the misrepresentations or deception

by the fundraisers and charlties.

In Oclober 2002 the Attorney General Initiated legal action agalnst two out-of-stute
professional fundraisers, Public Awareness, Inc. and Duane Kolve, who were conducting
charitable solicitations on behalf of four nonprofit organizations including the Assoclation
for Disabled Firefighters, Inc.,, Coalition of Police and Sheriffs, Inc.,, American Veterar
Relief Foundation, Inc. and ADSA, Inc. (an acronym for American Deputy Sherlffs
Association.) The lawsult alleges that the professional fundralser and the four assoclatec
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e charlties engaged In misrepresentations during the solicitations Including that the
‘ donations would be used o fund nonexistent burn camps in North Dakota and falsely
stating that the consumers solicited previously had contributed to the organization.
Pursuant to a court order, the Attorney General ook possession of at least one thousand
five hundred checks that were sent by North Dakota donors to local mall processing
centers during the weeks following the Initiation of the legal action. Those checks range
from $15 to $30 or more and probably total between $22,000 and $40,000. These
defendants would have cashed those checks, if the Attorney General had not intercepted
these checks pursuant to a court order. The checks are sent in envelopes provided by the
fundralsers to the local address of the mall-processing center, but do not include the name
of the mall-processing center In order to create the false Impression that the “charity” has a
local address. Questionable charities routinely employ this practice. The donations
Involved In our pending legal action are a drop in the bucket in comparison to the total
amount of charitable solicitations sent by consumers to other professlonal fundralsers In

simllar clrcumstances.

The Attorney General must be able to use the powers, remedies and penalties of chapter
51-15{o fully investigate and prosecute fraudulent solicitations or charitles,

The amendments {hroughout this legistation refer to chapters 50-22 relating to charltable
solicltations, chapter 51-12 relating to false advertising and chapter 51-16.1 relating to
pyramid and promotional sales schemes. These chapters mandate the Attorney General's
enforcement of violations of those chapters and, In most instances, already contaln cross-

‘ ‘ references to the powers, remedies and penalties of chapter 51-15, These proposed
- changes In chapter 5115 will now clarify those cross-references by including enforcement

of those statutes in chapter 1-15.

The legislature occasionally enacts new legislation that specifles enforcement of violations
by the Attorney General pursuant to chapter 51-16, There are at least two such legislative
bills pending this session. For that reason the Atlorney General has proposed some
amendments to Senate Bill 2228 that would clarify that the statutory references In the
provisions of chapter 51-15 are not exclusive and would apply to other chapters In which
the legislature has directed the Attorney General lo use the enforcement statutes already
provided In chapter 51-15. The proposed amendments to Senate Bill 2228 contain
approximately thirteen Insertlons of “by other chapters” or simllar language to Indicate the
mentloned chapters are only an example of or are in addition to other chapters that
reference and Invoke the Alorney General's chapter 51-15 authority, [n this manner it
should not be necessary to continue o amend chapter 51-15 In each new instance when
the legislature provides for enforcement of other statutes under chapter 51-16.

The most significant change In the leglslation is In Section 6 of the legislation relating to
section 51-15-07 In chapter 5115, These amendments provide the Attorney General with
‘cease and desist” authorlty, which is Important to timely and effective protection of North
Dakota consumers. Among others, the Insurance Commilssioner, the Securities
. Commissioner and the Commissioner for the North Dakota Department of Financial
Institutions all have “cease and desist” authority. Yet, the Attorney General, the chief law
enforcement officer of the state, does not currently have this authority, This authority Is
2
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necessary o prolect consumers, Occaslonally, the most blatant consumer fraud will

appear in adverllsements or at some physical locatlon in North Dakota, In order to stop .

the lllegal activity the Attorney General Is required to Initiate legal action with documents
requiring substantial preparation time, The coun cannot issue a consumer fraud
preliminary injunction ex parfe. The court may only Issue a preliminary Injunction after a
hearing. We must lacate and serve the defendant and schedule a hearing. !n a recent
Blsmarck case Involving ongoing consumer fraud, the Attorney General flled a legal action
on January 7 but the court hearing is not untll February 24, almost two months later. The
victims have already lost thousands of dollars. The defendant in the meantime Is not
prohibited from continuing the fraudulent activity, The pending fraudulent charitable
solictation cases are another example of the necessity for “cease and desist* authority,
Violators subject to the cease and deslst authority usually stop the illegal activity
Immediately because of the serious penalties for violating a “cease and desist” order. The
Aftorney General could provide numerous other examples of circumstances requiring
prompt action to protect consumers from additional losses.

Section 8 of the legislation clarifles the award of attorney's fees, investigation fees, cost
and expenses to the Attorney General in an Investigation and actlon brought under chapter
51-15. The proposed amendments 1o Senate Bill 2228 also correct an error on Page 5,
line 29 to make the Intended language on line 29 consistent with the language on line 27.

The proposed amendments to Senate Bill 2228 contain a Sectlon 10 in regard to records
fn cooperative Investigations and litigation under seclion 44-04-18.12. The Attorney
General Is frequently involved in numerous consumer fraud and antitrust multl-state
Investigations or liligation, Including twenty-four multi-state cases during 2002, The
businesses involved as Investigation targets or defendants In legal actions are becoming
more reluctant to cooperate In providing confidentlal records due to concerns that a
pariicular state's laws may subject those records to public disclosure. In some instances
when other states have already recelved the records, North Dakota must continue to fight
with the defendants for those same records. With the current language In section 44-04-
18.12 it Is very burdensome, If even possible, for the North Dakota Atlorney General to
obtaln a writlen agreement with each of the twenty to forty other states and/or federal
government, With this requirement it is difficult for the Atlorney General to timely review
records and documents necessary to make an Informed declslon or otherwise participate
In a multl-state action. The recovery of penalties, investigation costs and atlorney's fees
often depends on the stage and level of participation. Delays In joining the multl-state or
obtaining records for review could have a significant impact on North Dakota's
enforcement and/or recoverles in regard to consumer fraud and antitrust multi-state cases.
The amendments to section 44-04-18.12 would resolve this problem and would be
consisient with the treatment of joint investigation records by the majorlity of other states.

For these reasons, the Attorney General respectfully urges this committee to give Senate
Bill 2228 a "do pass” recommendation, with the proposed amendments.

Thank you for your time and consideration and | will be avallable to try and answer any
questions.
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Senate Judiclary Committee

John T. Traynor, Chairman
January 29, 2003

‘/‘“‘. Proposed Amendments to Senate Bill 2228

Presented by
Parreli D. Grossman
Director, Consumer Protection and Antirust Division
Office of Attorney General

Page 1, line 2, after "51-15-10," remove “and”
Page 1, line 2, afler "51-15-11" insert *, and 44-04-18,12"
Page 1, line 3, after “practices” insert “and cooperative investigations and litigation

Page 1, line after “chapter” Insert a comma

Page 2, line 3, after “or" overstrike “any of the provisions of” and insert immediately
thereafter "by other chapters Iricluding”

| | Page 2, line 4, after “interest” oversirike "that an investigation should be made to
| ascertain” and insert Immediately thereafter “to investigate”

Page 2, ling 6, afler “under” insert "this chapter or under other chapters, including"

Page 2, line 16, replace "therof” with "thereof”

Page 2, line 23, after “or” insert “by other chapters, Including

Page 3, line 17, afler “chapter " insert a comma

Page 3, line 17, after "or" insert “other chapters, including”

Page 3, line 29, afler “chapter " Insert a comma

"

Page 3, line 29, after “or” insert "by other chapters, including

Page 4, line 6, afler “chapter” Insert a comma

Page 4, line 6, after “or” insert “In_other chapters, including”

Page 4, line 9, after “chapter” insert a comma |

‘) Page 4, line 9, afler “or”" Insert “by other chapters, Including”
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u Page 4, line 17, afler “chapter” insert a comma

Page 4, line 17, afler "or" Insert "by other chapters, including"

Page 4, line 22, after "chapter” insert a comma

Page 4, line 22, after “or” Insert “under other chapters, including”

Page 4, line 23, after “chapter” insert a comma ‘
Page 4, line 23, afler “or” insert “"by other chapters, including”

Page 5, line 10, after “chapter” insert a comma

Page 5, line 10, after “or” insert "by other chapters, Including”

Page 5, line 22, afler “chapter” remove the overstrike over the comma

Page 5, line 22, afler “gr" insert “under the provisions of other chapters, including”

Page 5, line 28, after “chapter” Insert a comma

Page 5, line 28, afler “of” insert “under other chapters, Including”

| u Page 5, line 29, after fees” remove “and"

Page 5, line 29, afler “costs” remove the overstrike over the comma and Insert
Immediately thereafter “and"

Page 8, line 7, after "51-16.1" Insert a comma

Page 6, afler line 7, Insert:

SECTION 10, AMENDMENT,. Section 44-04-18.12 of the North Dakota Century
Code Is amended and reenacted as follows:

44.04.18.12. Cooperative investigations and litigation, A record acquired
under a an written agreement between or [nvolving a governmental agency in anpther
jurisdiction and the attorney general is confidential, except for the purposes specified in
the agreement, if the attorney general determines:

1. The record is necessary to further a civil investigation or litigation by the
state,
2, The record can be obtained only by agreelng to keep the record

confidential; and
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HOUSE JUDICIARY COMMITTEE
DUANE DEKREY, CHAIRMAN
MARCH 17, 2003

TESTIMONY BY
PARRELL D. GROSSMAN
DIRECTOR, CONSUMER PROTECTION AND ANTITRUST DIVISION
OFFICE OF ATTORNEY GENERAL
IN SUPPORT OF
ENGROSSED SENATE BILL NO. 2228

Mr. Chalrman and members of the House Judiclary Committee, | am Parrell Grossman,
Director of the Consumer Protection and Antitrust Division of the Attorney General's Office.
The Attorney General supports Engrossed Senate Blll No. 2228,

Chapter 51-156 is commonly referred to as North Dakota's “consumer fraud law.” The
Attorney General prosecutes civil consumer fraud violations primarily under chapter 51-15.
In order to make chapter 51-15 more effective in protecting North Dakota consumers, the
Attorney General Is proposing some amendments to the consumer fraud law.

First, In order to more effectively prosecute violations of North Dakota's charitable
solicitations law, involving fraudulent or deceptive charitable solicitations, we propose an
arnendment to the deflnition of “merchandise” to include “charitable contributions” and the
definition of “sale” to Include “charitable solicitations.” These are small changes that will
have no effect upon our legitimate, reputable charitable organizations. However, these
amendments will clarify that fraudulent charitable solicitations by fraudulent professional
fundralsers or fraudulent chatities are within the authority of the consumer fraud law and
the Attorney General's enforcement.

Questionable professional fundraisers and charities, located primarlly out-of-state,
frequently take advantage of generous North Dakota citizens and consumers who open
their checkbooks to glve substantial money pursuant to many charitable pitches. These
donors contribute hundreds of thousands of dollars to organizations they are hot familiar
with because they want to help when told, for example, the money will be used for disabled
firefighters and law enforcement officers, etc. Unfortunately, In many Instances, 95
percent of the money goes directly into the pockets of the professional fundraiser. The
remaining amount of the donatlon may actually be used for charitable purposes,
depending upon one's definition of “charitable purposes.” The Atlorney General's
concerns are regarding the misrepresentations that often occur during the solicitations.
According to the Attorney General's investigations and experience In the area of charitable
solicitations, consumers would not contribute but for the misrepresentations or deception

by the fundraisers and charities.

In October 2002 the Attorney General inltiated legal action against two out-of-state
professional fundraisers, Public Awareness, Inc. and Duane Kolve, who were conducting

. charitable solicitations on behalf of four nonprofit organizations Including the Association
for Disabled Firefighters, Inc., Coalition of Police and Sherlffs, Inc., American Veteran
Relief Foundation, Inc. and ADSA, Inc. (an acronym for American Deputy Sheriffs
Assoclation.) The lawsult alleges that the professional fundraiser and the four assoclated
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charitles engaged in misrepresentations during the solicitations including that the
donations would be used to fund nonexistent burn camps in North Dakota and falsely
stating that the consumers solicited previously had contributed to the organization.
Pursuant to a court order, the Attorney General took possession of at least one thousand
five hundred checks that were sent by North Dakota donors to local mall processing
centers during the weeks following the Initiation of the legal action. Those checks range
from $16 to $30 or more and probably total between $22,000 and $40,000. These
defendants would have cashed those checks, If the Attorney General had not Intercepted
these checks pursuant to a court order. The checks are sent in envelopes provided by the
fundraisers to the local address of the mall-processing center, but do not include the name
of the mail-processing center In order to create the false impression that the “charity” has a
local address. Questionable charitles routinely employ this practice. The donations
involved In our pending legal action are a drop In the bucket In comparison to the total
amount of charitable solicitations sent by consumers to other professional fundraisers In
similar circumstances.

The Attorney General must be able to use the powers, remedies and penalties of chapter
51-15 to fully investigate and prosecute fraudulent solicitations or charities.

The amendments throughout this legislation refer to chapters 50-22 relating to charitable
solicitations, chapter 51-12 relating to false advertising and chapter 51-16.1 relating to
pyramid and promotional sales schemes, These chapters mandate the Attorney General's
enforcement of violations of those chapters and, In most Instances, already contain cross-
references to the powers, remedles and penalties of chapter 561-156. These proposed
changes in chapter §1-15 will now clarify those cross-references by including enforcement
of those statutes in chapter 51-15.

The legislature occaslonally enacts new legislation that specifies enforcement of violations
by the Attorney General pursuant to chapter 51-16. There are at least two such legislative
bills pending this session, including House Bill 1388 and Senate BIll 2255. For that reason
Senate Bill 2228 now contains language throughout that would clarify that the statutory
references in the provisions of chapter 51-15 are not exclusive and would apply to other
chapters in which the legislature has directed the Attorney General to use the enforcement
statutes already provided in chapter 51-156. Engrossed Senate Bill 2228 contain
approximately thirteen insertions of "by other chapters” or similar language to Indicate the
mentioned chapters are only an example of or are in addition to other chapters that
reference and invoke the Attorney General's chapter 51-15 authority. In this manner it
should not be necessary to continue to amend chapter 51-15 In each new instance when
the legislature provides for enforcement of other statutes under chapter 51-15.

The most significant change In the leglslation Is in Section 6 of the legislation relating to
sectlon 51-15-07 in chapter 51-15, These amendments provide the Attorney General with
“cease and deslist” authority, which is important to timely and effective protection of North
Dakota consumers. Among others, the Insurance Commissioner, the Securities
Cormmissioner and the Commissioner for the North Dakota Department of Financlal
Institutions all have “cease and desist" authority. Yet, the Attorney General, the chief law
enforcement officer of the state, does not currently have this authority. This authority Is
2

Ab
[
nd
! {lm are accurate reproductions of records delivered to Modern Information Systeme for microfiiming a
% Li?em1?1°m15°’7ﬂ'3hf;mf-3§m- tcho{usrs:‘e of businese. Thepphotographi 6 process mests standards of the American National Standards lnst;tttirt‘e
“%W (ANSL) for archival microfilm. NOTICE: 1f the filmed image above fa less lepible than this Notice, it {8 due to the quality o ¢
Ak

d t being f1imed.
e Do Rzl wallos
' Oparator’s Signature - - Date




P AT Y
(8

.*‘”‘\\

(ANSL) for archival mierofiim,

necessary to protect consumers. Occaslonally, the most blatant consumer fraud will
appear In advertisements or at some physical location In North Dakota. |n order to stop
the lllegal activity the Attorney General is requirad to initiate legal action with documents
requiring substantial preparation time. The court cannot issue a consumer fraud
preliminary Injunction ex parte. The court may only Issue a preliminary Injunction after a
hearlng. We must locate and serve the defendant and schedule a hearing. In a recent
Bismarck case Involving ongoing consumer fraud, the Attorney General filed a legal action
on January 7 but the court hearing was not scheduled until February 24, almost two
months later. The victims have already lost thousands of dollars. The defendant In the
meantime was not prohibited from continuing the fraudulent activity. The court, in fact, did
grant a Preliminary Injunction agalinst this defendant on February 24, after the hearing.

The district court hearing Is an opportunity for defendants to challenge the Attorney
General's authorlty, evidence or action. Defendants will continue to have the opportunity
to challenge the Attorney General's authority, evidence or action in an adjudicative
proceeding before a hearing office pursuant to the procedures set forth in the
Administrative Agencles Practices Act. The primary difference is that the Attorney General
will be able to more quickly and effectively act with enforcement actions to stop blatantly

fraudulent or lllegal activity.

The pending fraudulent charitable solicitation cases are another example of the necessity
for “cease and desist” authority. Violators subject to the cease and desist authority usually
stop the illegal activity iImmediately because of the serious penaities for violating a “cease
and desist’ order. The Attorney General could provide numerous other examples of
circumstances requiring prompt action to protect consumers from additional losses.

Section 8 of the legislation clarifles the award of attornay's fees, investigation fees, cost
and expenses to the Attorney General in an investigation and action brought under chapter
51-16. The courts will continue to decide whether, when and the extent to which the court
wiil order the defendants to pay attorneys fees in consumer fraud actions. The language,
however, will encourage courts to shift the burden of attorney's fees from the agency and
the taxpayers to the defendants determined In violation of the consumer fraud law.

Engrossed Senate BIll 2228 contains a Section 10 in regard to records in cooperative
investigations and litigation under section 44-04-18.12. The Attorney General is frequently
involved in numerous consumer fraud and antitrust multi-state investigations or litigation,
including twenty-four multi-state cases during 2002. The businesses involved as
Investigation targets or defendants In legal actions are becoming more reluctant to
cooperate In providing confidentlal records due to concerns that a particular state’s laws
may subject those records to public disclosure. in some Instances when other states have
already received the records, North Dakota must continue to fight with the defendants for
those same records. With the current language In section 44-04-18.12 it Is very
burdensome, If even possible, for the North Dakota Attorney General to obtain a written
agreement with each of the twenty to forty other states and/or federal government. With
this requirement It Is difficult for the Attorney General to timely review records and
documents necessary to make an Informed declision or otherwise participate in a multi-
state action. The recovery of penalties, investigation costs and attorney’'s fees often
3
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N depends on the stage and level of participation. Delays In joining the muiti-state or

| obtaining records for review could have a significant Impact on North Dakota's
enforcement and/or recoveries in regard to consumer fraud and antitrust muiti-state cases.
The amendments to sectlon 44-04-18.12 would resolve this problem and would be
consistant with the treatment of joint investigation records by the majority of other states.

For these reasons, the Attorney General respectfully urges this committee to give
Engrossed Senate Bill 2228 a “do pass” recommendation.

Thank you for your time and consideration and | will be avallable to try and answer any
questions,

B tor mforefiiming and
: ed to Modern Information Systems
| ve raproduot ions, of oot Amer{can Mational Standards Institute .
The micrographic images on this £{lm are accura jof records ot Ve s of the Anerfoer fate
L “:5311;'# a'r't‘:hti':lenlr:\gi(éﬁ'%'}icl?nura:loc\?“;cﬁunl‘f”t'he Trielgdotl(gar:g‘abo& {s loss legible than this Notice, it s due to the auality o
( or .

e e O 2o nlalles
+ ‘Operator’s Signature - i

wmﬁ



