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2003 SENATE STANDING COMMITIEE MINUTES 

BILLJRESOLUTION NO. SB 2283 

Senate Natural Resources Committee 

□ Conference Committee 

Hearing Date 2-7-03 

T Number Side A SideB 
1 X 

X 
2 

Committee Clerk Si 

Minutes: 

Meter# 
32.9-end 
.O • end 
0.0-6.7 

Senator Ben Tollefson . Vice Chainnan of the Senate Natural Resources Committee opened the 

hearing on SB 2283 relating to duration of conservation easements. 

All the member of the committee were present. 

Senator Tim Mathena of District 11 cosponsor of SB 2283 introduced the bill (See attached 

testimony). 

Bot@rnld! Myrdgl, ( 47.1) fonner Lieutenant Governor testified in support of SB 2283 (See 

attached testimony). 

Bill Price of Price, North Dakota testified in support of SB 2283 stating he wants to protect land 

&om development. By doing an easement he still has his land in agriculture and has this 

supplemental income. He feels it is his right as a landowner to have these easements. 
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Senate Natural Resources Committee 
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Hearing Date 2-7-03 

Pat Wachter a third generation landowner north of Bismarck testified in support of SB 2283. He 

has developed land but and stated that an easement is another tool or option as to what can be 

done with the IMd, 

Andy Mork (S.8) of rural Mandan testified in support of SB 2283 (See attached testimony). 

Lgg Yolat (13.8) Executive Director of the Red Rive Basin Commission testified in support of 

SB 2283 (See attaohed testimony). 

Daytcl BorlaMI, President of the North Dakota Lewis & Clark Bicentennial Foundation testified 

in support of SB 2283 (See attached testimony). He also stated that the thing that has been 

overlooked in this testimony is that a private landowner who wants to protect his land may grant 

that it as a charitable donation whoever the IRS will only allow that for a tax deduction unless it 

is a perpetual easement and this is the issue that they as a charitable organization has. 

Bruce Bur (18.2) a Mandan landowner testified in support of SB 2283. He described the land 

that he owns in a fainily partnership. He talked about the economics of the is land and have three 

options: 

1. Break up the land and use for agrioulture 

2. Divide it into tracks and sell it off 

3. Enter in some kind of conservation easement to preserve the land in its present use, 

The problem with this third options has a huge problem in North Dakota, Unlimited easements is 

what we need and would be provided by this bill. 

Senator Tollef1on asked for testimony in opposition to SB 2283. 

Wade Mosser (21.6) of the North Dakota Stock:man's Association testified in opposition to SB 

2283 He submitted a newspaper article (attached), He talked about the tax consequences and the 
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Bush tax law is on the riaht track. Another problem is with the IRS. Maybe sorne of these 

easements should be written up for agriculture and not just conservation. 

Sgtor Tolle{IQII asked if the state•s Washington delegation has been of any help. 

Wade Motyr respond the they have not been of any help to look into the IRS roles to allow 

rancher and producers who want to put short term easement for a tax break. 

Chgck D1Nbtm (30.8) past president of the Landowners Association of North Dakota 

(LAND) testified in opposition of SB 2283. He stated there seems to be a lot of knowledge in the 

room as to the future and he feels this is beyond human ability. He stated a conservation 

easement is restrictive with no benefit to the grantor except there might be a tax advantage. Once 

the easement is granted the landowner has not recourse in the event of a dispute with the 

easen1ent holder, He submitted a position statement by LAND (attached) and the pamphlet on the 

"Myths About Conservation Easement0 (attached), 

Pul Feerelua. (45.9) President of the Missouri River Adjacent Landowners Association 

(MRALA) testified in opposition to SB 2283. (See attached testimony), He also submitted a 

handout to the committee (attached), 

J>tpplt Mmer ( 48.9) past president of the LAND testified in opposition of SB 2283 (See 

attached testimony). He read a quote from the North Dakota Parks & Recreation Department 

article which explains why they oppose a third party easement. 

Nell Eft'w (Tape 2. Side A 0.0) a Missouri landowner testified in opposition to SB 2283. He 

stated his o:Pl)Osed to the bill for several reasons. He stated this bill would sever the value &om 

the land and places a larger burden on the future owner of the land, He also thinks adjacent 
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landowners would be in jeopardy for their continually agricultural interests if these c.onservation 

easements are applied tlSJ)eCially with the third party enforcement issues this bill contains. 

Br,lp Knmet (2.5) of the North Dakota Farm Bureau testified in opposition of SB 2283. Two 

years ago this issue was addressed and the bW"eau stands the same, 

Gordon BJ,choff testified in opposition to SB 2283. The economic impact on himself and his 

area is very large. This peptual easement has been a disaster for him and his. 

Wt, Tgwat a retired farmer testified in opposition to SB 2283. He stated he is now turning his 

farm over to bis son easement free and is confide11t his son will continue to keep this land 

productive. He stated these third patty endonements can be one of many and come in and 

,~orce their vaJues. 

Senator Tollefton closed the hearing on SB 2283. 
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2003 SENATE STANDING COMMITIEE MINUTES 

BILURESOLUTJON NO. SB 2283 

Senate Natural Resources Committee 

□ Conference Committee 

Hearing Date 2·12-03 Discussion and Actioll 

Ta Number Side A SideB 
1 X 

Committee Clerk Si 

Minutes: 

Meter# 
10.6- 12.0 

Senator Ben Tollerson. Vice Chainnan of the Senate Natural Resomces Committee opened the 

discussion on SB 2283. 

All members of the committee were present except Senator John Traynor and Senator Layton 

Freborg. 

Senator Stanley Lyson has received many messages about this bill. 

Senator Lyson made a motion for a Do Not Pass of SB 2283. 

Senator Mtehael Evea second the motion. 

Roll call vote was taken indicating 5 YEAS. 0 NAYS AND 2 ABSENT OR. NOT VOTING. 

Senator Lyson will carry SB 2283. 

Senator Tollef1on closed the discussion on SB 2283. 
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2003 SENATE ST ANDING COMl\flTTEE ROLL CALL VOTES 
BILlJRESOLUTION NO. ,;, ~ j~ 

Senate Senate Natural Resources 

0 Check here for Collference Committee 

Legislative Council Amendment Number 

ActionTakcm 

Committee 

Motion Made By __ /~~~~--- Seconded By ------1~~~=~-----
Sen•Con \'es No Senaton Vet No 

Senator Thomas Fischer 7 Senator Michael A. Eve,y v 
Senator Ben Tollefson ✓ Senator Joel C. Heitkami, v 
Senator Layton Frebora 
Senator Stanley W. Lyson ,/ 

Senator John T. Traynor 

Total 

Absent 

(Yes) ___ -:5=-___ No ___ ....;{);;;.._ ______ _ 
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88 2211: ,..,,_. RNourcee CommlttN (Sen. Pleohlr, Chairman) reqommendt DO NOT 
PAIi (6 YEAS, 0 NA VS. 2 ABSENT AND NOT VOTING), SB 2283 was placed on the 
Elevemh order on the calendar. 
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Senate Natural Reaouree Committee, February 7, 2003 

Chairman Fischer and Members of the Senate Natural Resources Committee. 

My name is Tim Mathern. I am the Senator from District l l in Fargo. 1 am a sponsor of Senate 
Bill 2283. This bill is important legislation to long-term efforts to develop a cost effective 
response to devastating floods such as those that impacted the Red River Valley durlna much of 
the 19901. This legislation offers the potential to utilize a new approach by allowina tor 
pennanent flood casements as a mitigation tool in dealing with these incredibly difticult flood 
problems. In addition, this legislation offers the people of the Missouri River Valley the 
opportunity to pcnnanently protect some of the State's most significant agricultural, open space, 
cultural, wildlife and scenic areas. 

SB 2283 is legislation to adopt the Unifonn Conservation Easement, Act and to amend and 
reenact existin1 Jaw in subsection 2 of section 4 7 .. os .. 02. l. 'Ibo Uniform ConservatJon 
Easements Act was developed by the National Conference of Commissioners on Uniform State 
Laws. Nearly half of the states have adopted the uniform act and th~ remaining states except 
North Dakota have adopted some variation of this legislation authorizing perpetual easements. 

Secdo• 1 of SB 2283 amenda and reenacts existing law. The amendments permit landowners in 
the counties along the Red River and the Missouri River in North Dakota to protect the land with. 
perpetual easements. 

The remaining ~ootions are essentially the Unifonn Conservation Basements Act taken directly 
Crom the National Conference of Commissioners on Unifonn State Laws. 

Seedon 2, number 1 is the definitions section. This section defines the tenns "conservation 
easement", '1loldef' and ''third party right of enforcement•'. This section enabJes durable 
restrictions and affirmative obligations to be attached to real property to protect natural and 
historic resources. Conservation easements can be held by governmental bodies, charitable 
corporations. charitable associations and charitable trusts. These definitions arc directly r_elated to 
Section 170 of the Internal Revenue Code. Gifts of conservation easements may be eligible f'or 
tax benefits under existing IRS guidelines and regu)ationa. 

Section 3, number 1 provides that except for provisfons contained in this proposed act, a 
conservation easement shall be treated as other easements within existing law. 

Number 2 provides that thm, are no responsibilities for the holder or a third 
party charged with enforcement of the easement until the easement is sfgned and recorded. , 

Number 3 provides that conservation easements in the counties along the Red 
River and the Missouri River are perpetual unless otherwise provided, 

Number 4 provides that if a tenant or third party has an interest in the property being 
placed under conservation easement that third party cannot be banned and that this third party or 
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tenant has to consent to the easement in order for it to be placed on the property. 

Section 4, number 1, a through d, deals with who can bring a judicial action related to a 
conservation easement. 

Number 2 clarifies that a court can modify or terminate a conservation easement entered into 
under the provisions of this act. 

Section S, numbers 1 through 7, deals with the validity of a conservation ea.~ement established 
in defined oircwnstances; a conservation easement is va1id even if it is not an appurtenant interest 
to the property, even if the easement can be and is assigned to another holder, even though it has 
not betn recognized as common law, even if it imposes a negative burden, even though it 
imposes affimative obligations upon the owner of an interest in the property or upon the holder 
of the easement, even though the benefit does not touch or concern real property, and even 
though there are no privities of estate or of contract. 

Setdon 6 of the bill deals with the applicability of the Act by pointing out that this legislation 
only applies to conservation easements estabJished after the effective date of this Act. This 
section further provides that these conservation easements must not contravene the Constitution 
or Jaws of North Dakota or the United States and lastly, that conservation easements cannot and 
do not invalidate any existing, legally established in1erest in the land in question. 

In conclusion, I make four finru points. 

-This is important legislation to all of North Dakota. We have limited the rights of our 
landowners to proteot their property with perpetua1 easements. By providing landowners along 
the Red River and Missouri River the right to donatt or sell conservation easements we are 
beginning the process of correcting this. 

-This hearing may bring out people who cJaim to be advocates of property righ~ while they 
oppose allowing other Jandowners to seU or donate conservation easements. We need to ask for 
ideological integrity, this bill provides the framework so that landowners can voluntarily make a 
decision to place their land under conservation easements . 

.. J saw the floods of the Red River ValJey, I was also fortunate to take a trip to Europe to see what 
th~ citizens of the Netherlands have done to protect themselves from water with green ways and 
conservation space while also building their economic base • We can do the same here and 
prevent much heart ache and disaster expense at the same time . 

.. stewardship of our land is good for us now and for future generations, easements are an integral 
part of our stewardship of the resources available to us. 

I ask for your Do Pass recommendation for SB 2283. Thank you for your attention and 
consideration • 
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ved of, See per1 n Appendix.•] 
.. If, 
{ er '(Cd detective as dlstin• 'I.. _ j0ll~e force. Als<> called 

1 -e• unre,uJated bl state 
owned business n aenera . 2, A 
·prlu, ~speclally one bperatina 
se or laissez-faire capitaUsm. 
A thlp privately owned and 
covernment durfna wartime to 
s. 2, The commantt111i, ,..,. l\h• ,.., 

outhouse. 2, Law. One of the parties havina an i. 1 
same matter. [Middle En1Ush prl~. secret;'privJ"-1. · 1 

ed with, from Old French prlve. from. Latin pibiitltt 
Priyy Council, Abbr. P,C, 1, A council of the »rl.W··• ,_. 
that until the 17th century was the supreme ~w........,,_-........ 
that now consists of cabinet ministeri ~x ollicfo',•hd; 
pointed as a hfah honor. membership betn, fqt• ',; 
has no important runcdon except ttitouah iU · 
ptittee. which fn certain cases acts as a suprerit'~··•m· ~ .. \l!.!: 
in the Commonwealth, 2, A council ol the C~tt.• . ~f ' 
that promulaates reauladons under the autho 'j ,\ · 
ParUament, conslsUna of cabinet, mlnfsters •nd: ~ 1 ·· • 
the house, anpointment befna lor Hfe. ...;.Prhi!!C: · 

prbc ftxe (pre1 reks') pl. prbc f1Jt111. 1. A table d11~ · · l 
price at which a table d~h6te meal • Is ottered/ · 
carte, (F'rench. 0fixed price. 0) · ·. ·1'i)'r,\', ~t-. .. 

prlz•' (priz) n. 1. Somethfna ofle'red or won ·-1~i/ ,. 
achievina ~uperiority or excellence In com~tl~"/ ' ' 
2, Somethina ottered for winntna in a *'me of c:61 · · 
thina worth strivina fo.r or aspirins to,· •..:..s.,: . .. 
bonu1. -atQ. 1, Ottered or alven\ ai a· ;,r1~·1.! l 
2, Oiven a prize, or Ukety to win a prize: o jrtt1·r<>' : ? 
of a· prize; fitst•clasa. Otten used tronlcatlyf;•tr. ,; -tr."· prized, prlllng, prtzea. 1, To value hl1 'I . 
cherish, or treasure. · 2, To estimate th• wp · 1

1
1 f: : 

evaluate. -see Synonyms at 1p.,,ee11--.; · · ( .1 
prt11 value ,1uc1.] , · 1 \ • , ·:f~j( 

prize• (prfz) n, 1, Somethlna seized by lorct ·()~;~ ,( 
. especially. an einemy ship and carao captutea_;:tt, • 

wartime. 2, The act of. se;zlna: capture.· " (M.ld; / 
prl.r(, ), from Old French prl.rt, lrom Vuldt I ,,_.,,.~,.,;i,.· 
., •• ,..,.."' ,I\ u • ' 



r 

SB2283 
Senate Natural Resource Committee 

February 7, 2003 

.Good morning Chairman Fischer and. Members of the Senate Natw'al Resources Committee. 

My name is Rosemarie Myrdal. I know many of you personally both from my days as a 

Leaislator and as Lieutenant Governor. It is a pleasure to see you and have this opportunity to 

address you this morning, 

North Dakota bas had its share of controversies regarding easements and land acquisition for 

public purposes and I, like some of you. have given this issue much consideration with regard to 

our future. North Dakota is changing. There is no better time than the present to revisit 

~ previous lhlnklng. This bill presents thal opporlulllly, 

I 

~ I ..,,,,. 

We have many land use challenges before us. The Red River corridor has had flooding 

challenges in recent years that are unprecedented. Land use has changed as a result and private 

property owners have been severely impacted. Elected officials have been confronted with land 

use., plannini n~ilii beyond anything they have ever c.,xpenenced or even imagined. Our urban 

areas are growing. and the relationship between city iprawl and agricultural needs is an issue of 

growing concern. Ow· economy is changing. While traditional agricultural enterprises remain a 

critical part of our economy and life style. other opportunities are making themselves available. 

Muny of these -opportunities involve the promotion amcJ well thought out w.c, of one of our state:,» 

most unique and precious attribute • our natural resources. 

North Dakota has a landscape, a heritage, a culture and a story to tell li.ke no other. We are rich 

ut open s~ce. wildlife. diversity. scenic vistas and pioneer history. We have indomitable spirit 

and pride in what our ancestors accomplished and what we were entrusted to carry forward into 

·the future. And. we lulve a long estabJi8hed principle of~unding ~1rong tor private property 

... 
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( .righ~ and encouraging independence, entrepreneurship and 'setf~eliance. This bill is about those 

things, and more. 

My o\\11 north east region of the state, and area we proudly call the "RENDEZVOUS REGION'\ 

is workins hard to diversify its economy. In that effort we actively promote our natural 

resources. our woodlands. our beuudful Pembina River valley with its gorges, striking vistas, its 

hib1orio and culturw heritage and its bountiful and divem wildlift populutions. Land prott:Ction 

of the type provided for in SB 2283 complements our efforts, and I believe it would also do so in 

the Missouri River corridor. 

To keep things in perspective however, let me first tel1 you what this bill is not about, You will 

hear from individuals and groups opposed to this Legislation that its passage will allow nonprofit 

groups, or, worse yet, the federal government, to take over and control our state. Attempts will 

be made lo convince you that this bill will facilitate the federal government, conspiring with 

unseen but sinister forces. to render North Dakota an economic desert under inappropriate 

control of t~nvironmental extremists. You will be told that by allowing pennanent easements the 

private property rights of our citizens will be taken away. This bill does not facilitate any of 

those things. I have more faith in our fonn or government and our citizens who ~t'>ntrol il. I 

hoP,C you do as wen. 

This bill provides a wide array of benefits to private landowners and the public: 

' 
• First and foremost, this bill recognizes the private property rights granted to oitizens in every 

other state to voluntarily convey pennanent easements. 

■ It provides tools to elected and appointed officials to appropriately compensate private 

landowners for river corridor lartds frequently flooded t\nd damaged but useful for their 8feal 

public values as open space, parks, outdoor classrooms, buffer areas and green space, 

■ It provides an option for private property owners to be fairly compensated for dedicating all or 

portions of their land to public values 

,• It provides a mechanism for private landowners to use easements lo take advantase or~ and 
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estate planning tools accommodated in IRS regulations, . 
■ It provides a mechanism, perhaps the ideal mechanism, ,to assure VOLUNTARY long term 

land protection while leaving the land in PRIVATE OWNERSHIP and under private 

mwaement 
■ It provides a mechanism for private landowners interested in placing long term protection on 

their properly to work with groups other than the federal government, such as agricultural land 
' . 
_trusts, politfoal subdivisions, non profit conservation groups, etc. 

In closing. let me clarify 4 other points critical to this legislation: 

1. The federal government already bas the right to purchase and hold permanent land 

protection easement, in North Dakota. They have purchased over 150,000 acres ofpennanent 

grassland easements over the last 4 years and currently have a list of well over 159 landowners 

waiting to have their lands evaluated for a permanent easement offer. This biJJ will not in any 

way alter the abHity of the US Fish and Wildlife Service to conduct their easement programs in 

the state. You will likely hear much about the federal government in general and the US Fish 

and Wildlife Service in particular, before the morning is over, but please donft be confused: 

THIS BILL IS NOT ABOUT THE US FISH AND WILDLIFE SERVICE, 

2. J)ennanent )and protection easements provide an effective ALTERNATIVE TO WNING 

or other types of land use regulations that may not appropriately compensate private landowners. 
' 

3. All Ian~ protection easements are VOLUNTARY. They provJde OPTIONS for landowners. 

4. Permanent l~d protection easements COMPENSATE private landowners either through 

direct payment, tax deductions or some combination of the two. 
' ' . 

5. Facilitation of GOOD LAND STEW ARDSBIP is always a good thing for North Dakota, no 

matter where it occurs in our great state. 

It is time this issue of voluntary, compensatory private land protection receive due consideration 

for what it is: an option for priv1tte landowners and a tool that can help shape the North Dakota 

.of the future itt a manner that is fair, equitable and tlscally responsible. It is time to restore full 
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private property rights to our Canners and ranchers. It is time to support SB 2283, I respectfully 

request that you join me in doing so, 
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TESTIMONY 
SENATE BILL 2283 

February 7, 2003 

1. SB 2283 would allow the sale of easements for specified land values for certain areas 
in North Dakota, including the counties adjacent to the Missouri River. 

2. SB 2283 would allow a willing landowner along the Missouri River to sell a 
perpetual easement t~ a willing buyer which would allow the owner to retain all his 
pres.i,nt rights to the hand with the exception of his right to develop the river 
frontage. 

3. The easement would be a specific document negotiated by the seller/buyer and 
would describe the specific area, the duty of the owner to maintain or establish tree 
and shrubbery growth and would name an enforcer such as the county government. 

1
~ 4. Since no "buye~' would purchase t~is type of easement unless it would be 
· . ____ ) permanent, the passage of SB 2283 1s necessary. 

' (_)
.,. ...... 

5. This no .. development easement is utilized in many areas of our nation to control 
urban growth into desirable farm land or scenic mountain valleys. It is a win00win 
situation for the environmentalists and owners who wish to preserve l)resent values. 

6. We urge the passage of this bill to enable the preservation of wooded areas along 
our Missouri River. 

ANDY MORK, CHAIRMAN 
MORTON COUNTY WATER RESOURCE DISTRICT 
3362 22ND Avenue 
Mandan, NO 58554 

Phone: 663-3840 
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Real Ellltl / a, Kim Bowar-Spence 

-, Going, Going, Gone 
Urban sprawl threatens more prime land 

E
ven as more states 
lock predous farm­
land Into pr~l'\les. 
the United States' 
bank of high-quality 

food,produdng land continues 
to erode. 

11 America developed twke as 
much (armland ln the 1990s as 
lt did In the 1980s," reports 
Ralph Grossi; president of 
American f'armland Trust. AFr 
says 86% of America's 1ru'iii' and 
vegetables and 63% of Its dairy 
products flow frorn farmland 
threattned by sprawling devel­
opment, Between 1992 aod 
t 9t.J7, the nation pa~ed over 
farmland about equal to the 
size of Maryland~6 mUHon 
acres. Texas tops states losing 
the most high-quality land. Ohio f#rner~ Owk ~In~ '8rld destiMdfOf ~ nw Dayton. He 
Ohio, North CaroHna, Georgia tanns with 413 landkWs on MON than 300 parceta, 
and Illinois follow. 

It's no colnddence that some of the 
best land suffers the most risk. •Many 
of our dtles, by nature of original set• 
tlemenlt are on that hlghe$l quality 
land,• Gro.ul says. 

Squanderedf Aff blam~ glutton• 
ous land use and poor planning for 
farmland's dtmlse. While the U.S. pop• 
ulation grew 17% from 1982 to 199'i', 
url>aniud land grew 41%. In 20 years, 
aaeage slz.e for new housing doubled. 
Since 1994, to-acre-plus lots have at• 
counted for 55% of land dewloped, 

Some Mid-Atlantic communltles 
lost more land In the 1990s than they 
did In the previous 300 years of settle­
mtnt. Loe:al preservation r.fforts are 
working overtime to stern the tide, 
rennsylvanla topped Maryland to be­
come the state with the greatest num• 
~r of preserved acres and farms In 
2002-more than 244,352 acres. But 
the state Bureau of Farmland Preserva• 
don has a backlog of 1,700 applkan~ 
ac<'.ordlng to director Mary Dender. 

Many counties have floated bonds ment to existing borough11 ,md mu• 
to pay for preservation prograrns. nidpalltles and c:urh s1n.1wl. Tht> goal 
ijEvery time h goes to the pubttc, Is to prevent farms from hl·lng sur-
there's overwhelm Ing support, 11 re- roundtd b houses, 

-----""'------------po rt s Bender. "We have b~n very sue• Two ozen states .we nut or ze( 
ces.\ftJI, especially In putting together familand preservation programs. 
la e contl ous bl()('.ks oHarmland!' Grossi expects that all will someday 
· Lancaster County, Pa,, touted as the I purchase developml•nt rights to pro• 
most productive nonlrrigated farming te<.1 farmland. 
county east of the Mlssl~lppl River, "'h1

$ appropriate for the puhlk to 
has p1·eserved more land than any oth• help private landowners ~~cause the 
er county In the nation. When you fac• benefits will now to the publk, ~ he 
tor In both publk efforts and the says. rurchase of devclopmerH rights, 
private Lancaster Farmland 'frust, the a partnership between state and lo<'.al 
county has preserved 50,747 acres, governments, Isa slgnltlc.tnt step, This 
about 13% of hs total agrlcullu1al pnyi; (armers the dlfforencc betwccl\ 
land and forest base. development valut' arid f.\rmhrnd v11l• 

•Ag preservation Is a critical part of ue, In exchan~e for an easement prt'• 
proper balanced growth In a place llke venting development. 
l.ancaster County,# asserts Darvin Mlt brings an clement o{ fairness to 
Boyd, former president of l.ancaster, the land use conn kt, H Grossi adds. 
Farmland Trust and a current mem6er Sale of development rights rcrngnlzes or tfie state Ag Land Preserva.Uon owners' property rights and gives the 
hoard. He notes that l.ancaster Coun• public a way to compcr\satc. 'that's a 
ty1s plan Includes •urban growth big improwment over regulatory 1\I'· 
bouttdaries" to attach future develop- p_ro_a_c_hes_.;..., h_e_s_a..:...ys_. _■ ______ ....,.. 

, .. PrlllHtr • January 2003 • UHi Pu• 

v 



r 

'M 

L 
I 

,,,,•"'• ... 
\ 

''--) 

Fifty-Eighth Legislative Assembly .of North Dakota 
SENA TE BILL No. 2283 

Testimony ' 

Chairman Fischer, and members of the Committee, thank you for 
providing the Red River Basin Commission this opportunity to testify on 
behalf of Senate Bill 2283. The Commission supports this language and 
feels the bill addresses a number of important issues for residents of the 
Red River Basin: 

The Commission began development of a Conservation Reserve Enhancement 
Program (CREP) for the Red River Basin in December of 2001. CREP is a voluntary set­
aside program that leverages federal doHars with state funding to place easements on land 
that is deemed to be a resource concem. Following a directive from the membership, 
Commission staff convened a muJti .. jurisdictional interagenoy meeting to discuss CREP, 
develop basin~wide goals and objectives, and begin preparation of the proposal. A first 
draft of the proposal was presented to basin residents in a series of meetings held 
throughout the Red River Basin. In August of 2002, The Commission worked with staff 
from the Red River Riparian Council to convene meetings with local landowners in 
Pembina, Valley City, and Wahpeton. Similar meetings were held in the :MN side of the 
Basin. The draft CREP proposal was presented and attendees were invited to provide 
feedback and comments. Based on that input, the Red River C:REP proposal is targeting 
wetland restorations and riparian buffers and filters as a means to address flood damage 
reduction concerns of basin residents and resource professionals. 

AJthough the proposal will continue to evolve as we try to address the array of 
issues surrounding a program of this magnitude, the proposal will provides three 

. easement options for landowners, one of which is a perpetual or Jong-term (99-year) 
option, As the Commission received reedback on its CREP proposal, local landowners 

. and resource officials were seeking a set-aside program that would provide an 
op~rtunity to set-aside chronically flooded cropland in a long~term or perpetual 
easement, 

As you all know the ~ed River Basin has experienced devastating flooding 
events over the past few years. Some of these events, like the flood of 1997, were 
widespread and caused billions of dollars in damage in the Red River Basin. Smaller 
events, but no less devastating to individual producers, have occurred and will continue 
to occur in the Red River Basin. One of the goals of the Red River Basin CREP is to 
mitigate flood damages. By providing landowners with easement options that meet their 
needs as well as the resources needst we will provide long .. term protection to the basin's 
most sensitive resources from persistent flood damage, 
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Senate Natural Resources Committee 
SB 2283 relating to conservation easements 

Testimony of David Borlaug, President, North Dakota Lewis & Clark Bicentennial 
Foundation, Washburn 

Mr. Chainnan and members of the committee. my n~e is David Borlaugt and I am 
President of the North Dakota Lewis & Clark Bicentennial Foundation, a non•ptofit 
organization whioh operates the North Dakota Lewis & Clark Interpretive Center and 
Fort Mandan at Washburn. 

I have been aotive with Lewis & Clarkwrelated activities for 12 years now; mostly as a 
volunteer, and now as a full time staff person with our Foundation. I served three years as 
president of the National Council of the Lewis & Clark Bicentennial as part ofmy 
volunteer activities. 

Throughout these past 12 years; I have learned to appreciate more and more the scenic 
beauty out state offers, especially in its rich river valleys. I have also come to appreciate 
the richness of our multi-cultural past in those river valleys. Right here, where we are 
today, is where cultures thrived a thousand years ago. These were our first Canners, 
growing com, sunflower and beans long before any white settlers arrived. 

This is a Land of Legends, including Lewis & Clark. It is a special place, sought out by 
people from across America and around the world. Last year, we hosted over 35,000 
visitors to the Interpretive Center, and visitation at Fort Mandan was up 80 percent-and 
that ts a year before the Bicentennial, which started January 18! 

Our Foundation is very concerned about maintaining as pristine an environment as we 
can. especially arowtd the historic sites that dot the Missouri River Valley, like a string of 
pearls. We are not anti-development, not by any means-but we share with many 
landowners a desire to maintain a sense of balance. 

My friend Traoy Potter, who leads the Fort Abraham Lincoln Foundation, planned to be 
here today as well. but another conflict developed. If he were here, he would tell you that 
this is not an issue of "preservation versus development, 0 because preservation IS 
developmentf The maturing tourist audience hM come to appreciate the value of the 
natural se~ing that we offer-indeed they come to demand it in their visitor experienc:e---­
and they will seek it out wherever it exists. And it certainly exists. here in the Missouri 
River Valley, both at Fort Abraham Lincoln State Park and at Fort Mandan, and Tracy 
end I share real concerns about the future of our viewsheds. 

Mr, Chainnan and committee members, this legislation is all about landowner rights. Our 
Foundation has been approached by landowners who want to ensure that their agricultural 
property stays that way, and is not commercially developed. They wonder what our 
Foundation oan do for them. With our finanoial limitations, we cannot afford to offer cash 
for easements. However, in virtually every other state, Foundations like ours benefit 
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becaw~ landowners may donate their easements, with a substantial tax savings allowed 
by the IRS, 

But. the IRS only allows such deductions for peirpetual easements. 

This bill has been designed by and for landowners. It makes it financially possible for 
todayts stewards of the land to ensure that the generations that follow them will share in 
their love and appreciation for what has been entrusted to them. 

I urge you to give this bill a solid do•pass, and lobby for its support in the entire 
Legislature. Thank you. 

f'I• 
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Obnoxious papetuity rquiranents, ~ 
Lmdo"-"tlCC$aICbccoming However. a further point 

I:!Ore conccmed about con- inthewbicepapcrwubased 
serv:uione:tscmmts Rmch- onamisttadingoftbc Uni­
crs.f3mlc:tS.mdfon:stown- form Act. Others aiestmd­
ers are beginning t:> tealize ing. by Ibis reading of this 
durCCiDSerYabOllasemenrs tecbmcal lcgaJ document. 
:m:nocm;:iplytheinnoc:ent- but PRFA does not main­
sounding solution to the taintbisinrapn:wion. This 
propetty owner•s financial ~ that the 
woes. but.~ that these name of the third pany c:n­
tt:ms:lctioos fimdamcntally ~ora:mentagc:nc::ywooldnoc 
diminish the equity belong- have to appea:- 011 the con­
ing to the ~ owner sc:rv31iot>~ w-asnoc 
:md pose :t dn-cat to the fu- ~ in the final pob­
cure:of priY31epmpcttyon a Iisbcd vc:moosinmid-2002 
large scale.. ofPRFA.'spublicmon"Re-
-~ with these two ncgotwing me Conserva­

fundamenuI reasons for tion Ea.<.emcnt_­

:i.,;oidmgcons,:rvation.C35C• I agiee with the Mont:m.l 
memsa.rea~usra:hni- Land Rcliance·s argument 
cal problems.. Thcsc:techni- in their letter to the edimc 
c:.t! problems :ue likely to (Agri-News. Ja:imcy 17) 
come to me ford?Onr m the tlJac mis point in the article 
fomre 3S hokiers of bn<! printed earlier in Januacy 
fromwbich.3Peasrmenthas occdscom:aioo.but:Ifinnly 
bce:1~ uy toase the disagn:e-~ilhtben:rnaindcr 
bndm.,.,-a'\.-sth:11:werco"a- of their attack on PRFA•s 
Iooki!d v,;flcn the easement wmk to expose the dangets 
...,.-as~oti:llcdorwben'Ds.!S of comcrv2tioD easemcncs 
of the bndiaad'-'~Yin- First. withtcspcct tothinl 
terfere v.'ith enviroamcnw party enforcemcnL The 
r.:so-JICe'-.iluesth:nbecome Montanal.mdReliancclct-
3 gre:ua concern as time rersarc:s. ... .Jbc:rcisnothml 
~ party right of cnfocccment 

One of the technicl fca- ofconservationcasemcnts..­
rc:res pro~-idcd fo. oy the This is incom:ct.. W-Ubout 
U · ifcrm Conserva.tion thestm:passageoftbe Uni­
E .. scmenr Act. which h:!s form Aa. there is no such 
bo:np:issclino~·a-hzlfthe thirdpartyenfocccment.but 
sures of me Union. is. ~ ~passageoftbcAcr.third 
~ of third p:trt: enforce- panyenfon:cmentisindecd 
mencoftbetallISoftbeeasc- faciiiwcd.. Tbisisoneofthc 
=t. An drty white paper main goals of me Uniform 
of PRFA (Property Rights Act.. When a provision: fot" 
NUI16tio:1ofAmeric:i)th:ll: third patty enforcement is 
~ amend the COll!ltry F(>~idcdforinsomewa.ym 
for discussion ~-aspab?isbcd. the collSCn'"lllion easement.. 
in Agri-News on ltlillL'IIY 3- it coastinues a major lhreat 
~ tb!. although to the pwpeny OW1lCL The 
:t flies in the face of d1ssi- l:mdo"-'Iler mighcnocnocice 
olcomrxt!aw.third~ a pro,,isic;n: buried :anong 
cnfon:cmem: C3ll take place many~dctailsofadocu-­
..:iien. a. su~ legislature mcni of a. type that is c.om­
oasscs theunifonnConscr- monly 20 lO 50 pages long... 
:,:lrionAct. This is.perfectly 0:- he might nol realize its 
=· ~gnificance.. o~ perhaps he 

might imqiDe that it lids 
in only if die conservuion 
casement holder becomes 
dc:fimct.Mmyscawioscm 
be imagined Nooe aicprc­
dicubleex.a:pt-. wbcdlcr 
OC DOC d-.c landowner has 
noticed andundeatood lf)e 
pn,visio~ die dcsipated 
lhint party bas thc powcrto 
bring a pmcceomg to en­
forcelt.ecoaservaaion.ease­
~ even if the bolder of 
tbe conserntion casement 
is satisfied ,a.itft. die situa­
tion.. 

The Montaoa. Land Rcli­
mcclcuasutestbat. -con­
ttacy- to LaGtassc•s c:laim.. 
the MoDUnaLandRcliance 
is not a qmsi-govcmmcnt 
agency. We ue neither 
funded by the govemmcnt 
norpanicipareinhndttaDs-­
actions with the goveru.­
mcnt-- Howcvcr.Imadc no 
stttcment about the Mon­
tana. Land Rc:1iancc.. In a 
broad seme.Iadvocatedm 
a~­
Iar- to the abow- statement 
by die Momana Land Reli­
ance beinc:oq,crat.cdut the 
conserv21ion~For 
what tt•s worth. the coaser­
vation easement collld at 
Jeaststuein wtitingthatit:i 
non~ttansfcable- to a. gov­
ernment :.igency _ A revetter 
clausemight.becrosidcicd. 
bat this idea is as yet un­
proven. Tbcqucstion.ari:-:es 
as to how legally bindi!!z a 
few gencralioos from oow 
is 2 land mist's promise to­
day not to aa:ept govem­
menc fimds.. 

Anotherqucstion.ariscs..If 
the conservation easement 
ismnveyed togovemmeuc, 
wou:'.d the Jan.:i trust write 
iruo t« cascmcntrfw:itbe­
comes the third pai:cy-- en­
fon:cmem entity? Fmther­
morc.aloaallandaustconld 
convey me land to a larger 

land U1ISt befme it goes to 
tbepm:mmenL Thisisnot 
speamtive.. Sometimes: a 
comervaciaeravnW'-dtJoes 
through two or dlRe land 
ll1L1U before ending up in 
iovcmmelllbands.Aayoac 
of these c:oald became the 
thml pa,t;"c:nforccmelltm-­
rity. onfmuTw- ro die origi­
nal landownet In addition. 
this rail of owncabip in­
dccdcoaveys tbecomcrva­
tioo c:vemenr ~ iovcm­
mc:nt. without beuayinJ the 
ori&im].Iaad!:USC"splcdie 
not (0 accept govemmem: 
funds. 

One of the mam reasons 
forincorporatingprovisions 
foneoegociationofthecon­
scrvation easement is to 
fon:stalldmdpattyenfoca:­
menL The Mootaa Land 
Belimcc leacr- compleldy 
evadestbcidea:ofproviding 
for renegotiation. which 
might provide a defense if 
third party enforcement. 
providcdfocin.tbe Uniform 
~ becomes a padice.. 
~dleMonama.Lmd 

Rdimce kr.cc en,pbasm:s 
that .. conservation easc­
mentsareprrpetmlbcc:ausc 
federal law n:qaites peq,c-­
tuity to receive federal es­
we tu benefits -

Aseveryoneknows.thisis 
all too tmc.. However. their 
letter fails to IDClllion thar 

-"-1 
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• Obnoxious perpetuity requilamenls. MC-
c-...ttr-15! :S 1ICCOIUlt of tllae fedaal 
fedeal ararc tax fmberit- taxes? 
mcctax)reformis~ S..~ rodle topic 
uodet"diso•ssioo in the US of thereat:~ pmvi­
Coap:ss_ The kaer- also sioa. oar pmpoal is to ia­
fails to mention dr_ al- axpaca proo.isioa in Ille 
lhoughlbelad11111u11ovoe- wvllliac :m:ftiltlblt 
DICllt is...,.- w ,,,.t-J ia. an.cq1eruauacaeyllind 
~•illielf•lioos by tbc ~ woald 
ofdollaaoffildwal.,..._ fasbiml toallowdlaap:slD 
meatpaib. -.Dy. it is dtL en n.eat in. die fiimre 
cml[Jicuoaly --. widi witbou.t cwdan1e:sm, 1DC 
lily sapportfirelimi•ng ability ofrhr Cat0Pffl"9 be 
t'.cest11etax..And.Iaada-- acc:qubJe t0 tu IUlbori­
mud that die land trust ties.~ anderthe obnox­
movcmmtiubmir:in.~- iouspctpeblltJrequitaueoL 
i.ng to iq,ea!:the ~- Thepmposeoflbc-rcaego­
meocfock~clame nation provisions is to pro­
ro~&~fed- vidcinaascdflaibilityfor 
eral tu coesidenti,-.... tbe bade,~ Two 'of die 
~ rigbls.ad\'OCatt:S paarfabs 

have been. woamg focsev-- tioG 
ml ycais fortbese we re- ~mllbllly in_,_and 
forms.. Where ~ die land lhc tbe 
rrusts?Isitpossible~ leaiamotGfl 
~ia~ ~baldecof . 
fedenl tax moou· tha.t ttoa caemear-•~ 
wouldrelieyewof-lhe Dlllnl-. -~ 
pmssute-Oll die Judowner- One conservation ea.:e• 
can.t,,.explainedbydlefact meat used by the Vermont. 
dw the laad llUSU daiye Land Tnist has a. primary 
pat of tbei- e,;istace: and purpose to -sumin lhese 
their often luaatr-;e fees mnim resource values as 
from tbe_-prcssmc 1hat lhe thc:sc ... -;ducsexiston.thcd3rc 
lmdowner cxperieoces on oftbisinsnwncntand.a.sthey 

ID&)'evohe in lbef"utaR_-
l'his dlqaoas type of 

opc:a--ended pcovuion 
sbolddbr11c•aci liable ialbe 
~---s.provisiaas -----•-afwar:r 
NII CW Jilr -wlil:ll die 

iir1 --i ... - ...:.-..., sr•-tic:w.._.-,-a• poasi­
bililies. wlaich oaly me 
raadlcr woaJd be 1ikdy ID 
imape It~ be in 1be 
inlaest of Ille anc:ber- tO 
tbiflk as CIQlively u pos­
sible to tty to ovcn:ome the 
pilfaDs of lbe camenalion 

:·~inflnilJililywilh 
respect1Dian,;hin1-wf.prac­
ocallandmesand 1Dbaikla 
more flenl>le a:uPCUOD. 
bcpinsia miad 11..r: eqDil.y 
is vnlneahle 10 iDftaibil­
;._'Y-

l'bdletlbafilnlu-dissea 
Qll!_Jeaa-byac.Momaa 
l.aDd Rdianc:e.- .here is a 
~sugeaioa­
.lllllllHillial4oar:-lli eel 
Jaad .._ _,., ■eat 
good -fa:ilb; Jet it -.QIIC the 
IIIISSne~ 
ofitad iualmdamraa--

abet t~• 
peal~ die -- tax.. ad 
teviliaaoflMIRScodeto 

-- - ....... taf 
.,.. .. ac1-

v...-••w10. m 
wtao allow cwrr Ya&ion 
I H■I-

-Canl w. LaGnae . 
Pr1■•1at.PllFA 
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PERPETUAL PROPERTY RIGHTS 
An evaluation of the lmpaet of perpetual eHement• venu1 property ownen• ri1llta. 

By tit, landown,r1 A,m>i'lutlt>lf o/N<>rlh t>u•o1" (LANO) 

Suddenly 'consorvatlon • organl:zatlons, that have prc,vlou1ly treated with dlldaln tht rlat,t1 of p,optrt)' 
owners. are clainting that they are compelled to protect tho proJ>@rt)' ownen • rlaht to MIi perpetual 
easements. It comes as no surprise that these same •consoNatlon' aroupt are wanUna to purchase the 
easements. Let's consider some simple f•cts In laymen 11 terms: 

There are at least two types of perpetual easements: 

• Dev,lop,untal '"''"''"" .. these allow power llnes, telephone Uno1, wind aoner,11001 w11ltr 
lines, diversified land use, mining, oU drllUna, livestock and/or wUdllfe habitat, ind an),' number 
of actlvltlea that may beneflt the landowner In various ways, 

• Rutrkttd Ustt '"""""" - This type of easement lhnte. tlle .cOvlOt1 or tll• la1dow••n and 
gives the control of all activities to the elSf.lment holder romer, As tho con1lderatlon for 1h• 
permanent traa.rer or eoatrol is ,. one-time payme1t, the c,fl'cct the llmlt, tlon• have on tht 
landowner is of little concern to the easement holder. 

A sale of property lmplle1 at leut two thln11i tran1ter of ownenhlp ••d u,~mptto• or 
responslblllty. The transfer of ownership Implies the transfer of oeruln right,, to tho control, uae, 
development, modiftclltion, Improvement, etc. of the acquired property, The auumptlon of roap(}nllbllll)' 
is the condition of the sale that requires the owner to carry out the obllg"tlon.~ Implied by tho po1ltlon of 
ownership such as payment of taxes, upkeep, stewardship, respect for the rights of adj11cc11t l1ndow11or11 1 

rights, etc . 

. -~\ The sale ofa perpetual euement, In reality, tranden only the ownership of the proptt1)' •nd Utt 
Implied rights otowaenblp. Thus, a perpetual easement Is 'c,wnenhlp without retpo111lbt1Uy.• Tho 
separation of these two characteristics ls a violation of prlnolple, This translates l"to •eo11tr••I wltlunu 
obligation.' This does not comply with the tenns of a Ot,mooratlc Republlo, 

The idea that the ability to sell a perpetual easement Is the right of a property owner 11 not a lony held 
belief. It Is a notion that has more recently been promoted and mlS<:onstn1cd by those wlahln& lo 11cqulro 
suoh easements. To maintain the position that a landowner has tho right to sell ff pcrJ>elual oHomont 111 to 
endorse the Idea that everyone should be allowed to cxcrolso any and all of tho Ir rlHhls without rcsyud lo 
how such actions may violate and/or infringe upon the rights of others, 

This certainly was not the concept held by the Framers of our Constitution conoomlny proJ)Clrt)' rlsht• or 
any other rights, One basic premise of law ls that Individuals are to be held acco11nt1blo fbr how lholr 
actions affect others. When exercising a right lnfrlng"s upon or vlolatos tho rights of Atmlhor Individual, 
the law places limitations on those rights for all lndlvldualk, In many, If not most, case• lho l1w lnvokOH 11 
penalty when those limitations are exceeded or Ignored, 

The 1ale or perpetual easement• 11 a violation or the right• or every rucure owner of t1 p11rool of' land 
the easement Is sold on and In many cases, an Infringement on tho rh&hts or 1uljt10,mt lnndownor11, lJKut1lly 
It becomes an infringement even on the landowner who sold or grRnted 11. 

1'1w landowners A.twclallon oj'North Dakota (/,AND) I., 1h11 only gn1.uroo1., orsm1l1<11/t1fl /11 Nvrlh IJ,,talfl 
dedicated solely 10 the purpose of de/em/Ing, pn1.~11rvlng and l'fl,ttorlHg Iha right., o/wlvt1lt1 />rrlptirf)' r1~mt1n II w111 
founded In 1989 by a group o/landowmmr concomod abolll 1h11 ,loturlora/loH o/prlvalu prop'1rl)• mnwri • rl~hl,r, 
LAND ha., been Mmlljled b,v /he opposition a.r tho 01111 grou1, wll/lHR 10 tak, 1h11 lt1/llat/v1 IH prm,wl/11111h11 wl,tfl ,w, 
o/property, LAND 1., dedicated.• To the preservallon o/the rt•''""' ,,,.,,.,1,,, ,wtlvllltt of our fnrm~rJ ri·ntl 
ranahers along with their most valuablt, rtntwoblt rno",c' • L,11d. 1'o tho 1mm.1rw11/nn 11/ our wlhl/(fo, 
envlronmantal and sol/ re.rources lhrough voluntary""" compen.wtory program.,, 7'n tht1 ,,,,.,,,v,tlmf o/prfw1lt1 
property rlghlJ', 

LA ND, P O Box 38• BlsmQrck N f) 88502·0038 Phnt1t1IF• 11 70 I •6'7°41 H 

Tht Mlcroereptlfo t1n1ot1 on thfa ftlm •r• 1ccur1tt rtpruduotiO!'lt of recor·dt dtllvtrtd to Modern lnfor1111tlt>n lyttw for 111lcrofllMl!lf 
Wt~• fllMtd '" th• rttUllr OOYrlt of bu1tne11. The f)t,ototrlpt,lo Pf'OCIIH llltttl ltlndlrdt of tht AMlrlC'l•n N1tlnn1\ •tlnrilrdt lnttf , 
(ANSI) for archival Microfilm, NOT1eG1 If the H lmed llftfloe 1bovt ts IHI leafblt thin th!• Not Ice, It 111 dut to lht ~, llv of 
doel.lMf ,t bf, t no f f I, Med, r.-, . (~~ t\\ (--.., I. \ " ~ ' \ ' LJ? ,;L~"► ~c, \J..). J~.-i. dJ::l\') ~ N ·, 1\ o·, ' optr1tor11 ionifur•' ' • •-~> _,....,__ •.. ._.w I.A..· liti"''""·-
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when ~" [elepho~- oi:- ekctric:if Ii= are 
.i«ded? 

ICI -• ~--.... ,_ [ QR stitl -
ay property just as I always have 
FALSE No. you give up control of all propcay 
~ in lhc casesncnt.. Forever. [here will be 
.m organization or- agency with the po""er[o look 
over your shoufder and app--e or disapprove 
your management practices._ 

Most easemefHS i:-cquirc you lo give 
access at all times,. even during the growing 
season when acass C3n damage crops.. You may 
lave tr. obuin approval for weed control. grazing 
oc ~,er~ practices.. Many casements 
allow -approved'" practices.. but may 00( list 
specific p3Ctices. That"s a loophole in the 
eoottact thar allows the easement holder to 
change the list of appro\:ed practices wilhoat 
)'Ollt""consc:Sit.. 

Imagine :seirmg a grassland easemcm.. 
belia-ing that is all 1<our pniperty woald ever 
pw-'...acc.. It sounds good.. ,ight? Then !100 get an 
offer to have ,.ind gene:rarors installed.. Y Oil look 
at the easeman and realize that. in onkr to dig 
imo the ground to poor a foundation.. ·~-ou have l~ 

ocgotiarc an addendum to the cascmcnt.. This 
entire cboicc :o after the ~ is up to the 
~ oc ~ owning the eastmOlt 
This is a situation 3fready f.acing some Nonh. 
Oaltotans 

r· 

11ld.y unu youf!>Ctt Vf yvu! atelt-3' wstn 12.u cnurc,y 
diffc:rem partner than the one lo whom you sold 
theeasemc:nL 

I nttd monfl." ri2ht no,.- and a conservation 
ease111ent Will put c:asll in my poc:ktt. 
THrNK AGAIN.. lf your bind is mortgaged,. 
chauces arc: me conservation casement payment 
will go dirccdy to tbe lender and may be used foi:­
the inten=st payment instead of ffllucing the 
principle.. Read the fine prinL Regardless. you 
are responsa"ble for paying income raxc:s Oct me 
full lllDOllllt of the casement. Selling an easement 
may aaually hann your ash flow because of the 
tax complications.. 

My easement allows "normal management 
practias." so aaydring I aonnally would do 
witft my property will always be- affowed.. 
FALSE While the cascmmt might allow foe 
•normal J1Ja,wgemait praaias. .. the definition of 
tb3l tc:nn may clta:Jgc CM.T time and in ways y<)U 

can nor. imagine now. Scffing an easement to be 
managed in c.injunction with an organizatfon or 
agency does not guarantee a. particular 
maoil!ement practice for yeus to come. Many 
easement contracts allow the purchasing 
organization or agency- tosdl or tnmftt titk to 
tl&c asemmt. so it may be an emin:ly ditTcrcnt 
entity who intcrpms .. norJIIOl •anaga,enc 
practices. •roryOO£bc:irs ocfiecownasofthis 
propcrty. For example. during dk! next dry spell 
or- short grass summer t!!!: new •aranagemmr 
$[J«imlSIS" may decide to limit bow many cows 
you can have in your pasnns and for bow long. 
You could be under the same mies as the 
ranchers who nm cattle Oil our National 
Grasslands excq,t that )'Oil ~ siiJl RqUired to 
pay all tbcpropatyuxcs! . 
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perperual easements if the true is given to Federal 
agencies. While this violates the spirit of the 
Jaw. it is technically lc:gal in thc mind of some 
officials. 

Before you consider selling off your 
'managemen· righJs' you might want to 
talk to some of the 2rrd and 3rd 
generation North Dakotans who have 
some of this state's 790,000 + aaes of 
perpetual. wetland easements that the 
prrnous owners have sold off. T'hey are 
not "happy campen.," 

Provided by 
Landowners Association ofNorth Oakoea 

(LAND) ~ 

PO Box JS B~ ND SS502-003S 
PhooelFax:: 701-667--4185 

Ema<I: Landowner@stuba 
Website: www.ndJand..ocg 

DEDICA.TED 
fotM praervotior,of dtt rnit1111e ~ 

actil-ities of mr farrrwn anti rtllldtitn alongwifh 
tlrdr IIHIStMka6w. ~ raaaru-Lau.. 

Todtepn:un,atiot,<fmtrwi/dlife. 
emnrONlfffllal. antlsoil ~ dlrowgft 
vobad.,yond~progrmas. . 

To lM~ ef priwupropm:ymmers' 
·rigltt.L 

CONSERVATION 

EASEMENTS 

· What every landowner should 
-···· consider before signing 

any type of 
conservation easement.. 

We strongly urge you to 
. seek professional advice 
· from accontants and 

attomeys experienced with 
. : easements before 
you make a decision 
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Shorter lffllt (38 ~ or less) ~lllefttS arr 
better dram pupetmal ~e,us.. 
TRUE. Eascmenl$ of a s!lockf' duration allow 
future gcncations more options and flexibility in 
mauaging their property_ Bue short 1erm 
e:ascmems still ~ up cOQCro! of :-our property. 
so it J)a}'S ro talk to profosionals befoi-e you 
make any dccisioos. 

CoaRrVatiotl eascmcnrs are tile only way to 
protect atn,e sod. 
F Al.SE.. Most of the land suitable foc cultiwtion 
in our s:are -.alnady been broken_ Tbcic IS no 
~ for braking more land unress n1lage is 
die only eflective mnns of weed comrol 

Some of the land identified as ·nanve 
sod'" for- tbc purpose of cODSCNalion ~ 
was farmed within ~eut dlell10fY- If die 
characrcristics of aatn.-e sod canoot be 
distillglJisbed belwcal tlm which was ~ 
~ n mnda..l wbich -was planted back ro 
gr.us. Ihm Jandowneis 111ust be doing a pretty 
good.job nrmagiugtbei.pr.tiric. If we nttd more 
prairie. we can always ~ more farmland ro 
!J3SS- fr just takes ingaiujty North Du:oca 
~~possess.. 

COll5Untion easements 1"ill save me moaey ill 
cuu. 
THINK AGAIN. If you own land valued at 
$100/ac:re and sdI a cooscr..irion eascmc:ac fir 
~ you pay mcomc tax on the S30. SUJC% 
this was a sale of a 130pl>Ie piece of your­
property your basis ~ tlX. pur-poses in die 
property is fflluced to $70_ When ~ sdI die 
land a ic appreciates the diffcmic,e in sale price 
cwa- lhc S10 ~ taxabl,e_ Hence you pay 
tax 00 lhe S30dming lhe sccood sak-

(-

-·---.-

we•~ dffclopmg too much land now. lf we 
&.ttp up ar this ra1e, wc•re &Oint to be all 
d~doped and aol have agric:alr11ral land.. 
FALSE According 10 thc National Conservation 
and Resow-ce Scrvice"s (NRCS) 1997 National 
Resources lt>VentQIY. the i:ate of dcvdopmcnt of 
agricultural land in North DakOla for 1992-97 
was approximately half of the rate from [9&7-92. 
Development has slowed and North Dakora is 
losing. population. We are not in dimgcr of 
running OU[ of agricultural land. 

A comuvatica casenaart requires yoa to allow 
kuating. . 
TRUE or FALSE. depending on bow .your lease 
tads.. Many consa-atior> CW"i!ICdis CUD'a'ltly 
sofd in North Oalrola -are gmantd by the 
Natiooal Wildlife Refutie System Admiuisu;,rfon 
Act. so you need to rad :he fine print to sec all 
of 1hc rtquiiemcnts.. Mmy_.of 1he fimds and 
suppcxc foe pun:ha:mJg consmition. cascmems 
co•e fcom lum.tus wllo bdieYe t&ey wiD bvc 
aat-tic ffttSS to you- prapa:ty~ bot that isn't 
arways~ 

Pve rad tile coatract ud uckrsUDd ~ so I 
sJaoo(d jastsiglL 
THINK AGAIN_ Words have catain mnmings 
and sometimes, those IDQlllllgs c:bamgc.. Foe 
c:xamplc,. some of 1hc easemcnis sokl in ND 
today state thn -r1,e rights mrd inUraa grt1111eti 
to dre United Stater. literein shall b«o#te pan of 
tlw National W-ddlife hfi,ge.Sy#ar an4 sftall be 
atlati1mrued by 1M USFW5;. p,n,u,,,t to tire 
NatiOWJl W-r/dlife ~ Sy.rlor Adiltinistr«ion 
Act. /6 USC 66&/d.~ ~you read tfaat piuc 
of legislation? Do you. m61st■MI .-it?~-Does it 
allow the agency flexi,iJjy .,,.widt "nilcs and 
ddinitiom? HDe yoafflic.bown m _agi:ncy to 
change rules'? THINK!.. ~cams1t•aaorncy 
and accounranc ~fa•:a~ucrirs . 
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Selling property with a consenatioa ascmeat 
will bcasy. 
FALSE. You are required to infonn the buyer a 
conservation casement o..ists.. This may le5Sa1 
the value of the property. the number of people 
willing 10 ~ title with an organization oc 
gOl,-emmcnt agency. and the number of banks 
willing to lend money for a loan to purdme 
property with a. split title. 

Some easements rapin tile buk to 
take a SftGlldary illtaat ia defereace to tile 
casemc:at. This can cflamaticalJy deaase die 
will"mgncss of a. financial institution to loan 
money on the propen;y. 

Because the holdc. of the easement 
already owns part of lflc ~ Ibey may have a 
imaest in . purcbasiDg the rcmainckr of the 
propcey. lf dus is a non-pn,fit oqani:nrion ~ 
Federal agency. dJlt may fake.die pn,paty off 
laJCtolls.. ,·c: -_ 

My ■c:i&fabor sald a ceaervatioa eneaeat l■st 
yar ud lie --•t, laad-1Uly trollbR, - ay 
lteil'S aad I woa't.. . ..... ". 
FALSE. Papcluat casements &aamify don't 
cause probkms rigfit away. But wait:20 or men 
yc:usandsc:ewhat prob(cmscn,p ap. 

Tho11sancls of acres of. waland 
~ wae sold in tID during the l960's and 
70's. but most landownas dK!n't experit:nce 
problems until tbe next genaatioo took Oftr the 
propcny_ Now basic tcrmS scan to ~ been 
ffde6aed and. .. bouadaries cowrccl by the 
easement, danged. __ The ariginal maps were 
"'lost"· .or are "not awilalJle... .Maay of thae 
JandiownM woaJcl~ * oppar~lit)· to buy 
beck 1bc • IKIDM and iqliu:oanl of their 
prq,aly- - -
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A n■Hl'YlltiH UH l!■t will ~ ay 
pnll)ttty j11St • it is. forever_ 
FALSE. Land chmgcs. Each sc:asot1 ~ 
.:bangc to the laad- Somechlngesare majoJ' .ind 
odicrs minoc bul. mu- time. ~ with no 
inttusioa oc help tiom m::n. Janel wilt daan!c-

1k P.rmasiaeacmttceaS like ■ llitt pc:noa 
se I dea"t Mc:d..,-.ereteft'Vft tk 
wtcuacnctlldottlsip. 
FALSE. Thcpurdasingag,elltwam ........ eng 
that you baYcc - yow txUPCrtY- k is ill dm 
pcnon's. bat --- to be p:c... wl 
apecabk.. Die pm:hasidg ... WDlb tor 
somconee&e-not)'OIL 

ln:ary~oCl■Mtrws■mo11,.youaeed 

ixofnmllls (a licm-4• and allOmey) with 
apcricace it~• macs, aax.es111e plamlilgaad 
ptOpat, b r· • IO tepr I S JIOII: wl )OU[' 
batinmesls. IC)'Ollatclcaling~•JICl'P"lle! 
m•P't. )'Oil. waat. 10 doable wl ~,died: 

1hc c-.ct.· Most landalcsdal~~ -
property Ulllil. it is sold. bat• pap ellft •• mr 
is~- -,- -·:, . --:_, 

Keep ill·millld da■t,.llowna-~tk 
1Uc:msing ~ is. .. will IMy Mt oc * 
peaon with wfloln _yo. will deal -. - r ut 

~ issaeswlwill cm■iillyaatbedae 
pmon. 10 --■ge die m t d■rillg- ils 
lifetitbe.. Mally' al"llli at conllll.a allow 1hc 
ear •• 10 be ...S. .so )'Om' as or filllR 
ownm oflhe inpaty-.y cad ap ....:wirh 
- cntRly cliflereat orpnmtion Qt apacy 
holdilg.·tht. IMI ·111. 'DIil's why )'OIJ NCd 
pro(es,·11811 .•• - • cc 1o look a all .... 
oplicmbdiireyo. sipaCIClllbaCt. · "" 
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SENATE NATURAL RESOURCES COMMITIEE 
FEBRUARY 7, 2003 

MRALA 

PAUL R. FEYEREISEN 
SB 2283 

Mt·. Chairman and members of the committee: I'm Paul Feyereisen, President of the Missouri 
River Adjacent Landowners Association (MRALA) and a landowner in Burleigh and McLean 
counties. 

The exception in Subsection 2 of Section 1, specificaJly exempts the counties contiguous to the 
Missouri River and it's lakes from 99 years to perpetual. The landowners nearly without 
exception, oppose petpetual easements. 

Forever, is unimaginable in time, in fact, so is 99 years. If any entity cannot purchase a 99 year 
lease because it is not tong enough, that is simply ridiculous. In most all instances, easements on 
land usually devalue the property for our sons and daughters and our grandchildren. 

Perpetui\l easements usually shift the burden or problem to adjacent property owners, In other 
words, neighbors beware! Whatever is a fantastic price for an easement today, most likely will 
be many times greater 20 or JO years later. 

I 

In summary, n~arJy all our 135 members oppose this legislation, We encourage the committee to 
consider voting a do not pass. 

.... ,.,,, ......... 
' ~ 
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0 Testimony in opposition to S82283 
Dennis Miller 
9467 63 St NE 
Lawton, ND 58345 

Chm Fischer and members of the Senate Natural Resources Committee 

My name is Dennis Miller. I am representing myself and LAND. 

LAND opposes perpetual conservation easements. Perpetual is longer than any of us will 
see in our human Uf etime. We cannot hope to envision what social, economic or 
scientific norms will rule in future generations. We do not know if the language that 
describes the terms of the easement wiJJ be a blessing or a curse to future owners of the 
property. 

LAND feels that l'fthese easements are warranted and necessary, future generations wm 
see the merits of signing an extension to the easement. 

In p8$t legislative sessions, LAND h~ been criticized for not supporting the ~'rights0 of 
property owners to selJ perpetuaJ easements on their property. Current ND Jaw limits the 
duration of e,asements and LAND supports these HmHs, Our poHcy, as de.fined by 
resolution, supports limiting easement Jength to 10 years as in the case ofCRP. If the 
buyer and seller agree that the easement is benefldaJ, they can renew the easement for 
another l O years. 

Thank you 
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