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Senator Ben Tollefson , Vice Chairman of the Senate Natural Resources Committee opened the
Q hearing on SB 2283 relating to duration of conservation easements.

All the member of the committee were present.

Senator Tim Mathern of District 11 cosponsor of SB 2283 introduced the bill (See attached

testimony).

Rosemarie Myrdal, (47.1) former Lieutenant Govetnor testified in support of SB 2283 (See

attached testimony).
Bill Price of Price, North Dakota testified in support of SB 2283 stating he wants to protect land |

from development, By doing an easement he still has his land in agriculture and has this

suppiemental income. He feels it is his right as a landowner to have these easements.
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Senate Natural Resources Committee
Bill/Resolution Number SB 2283

Hearing Date 2-7-03
Pat Wachter a third generation landowner north of Bismarck testified in support of SB 2283, He

has developed land but and stated that an easement is another tool or option as to what can be
done with the land.

Andy Mork (5.8) of rural Mandan testified in support of SB 2283 (See attached testimony).
Lance Yohe (13.8) Executive Director of the Red Rive Basin Commission testified in support of
SB 2283 (See attached testimony).

David Borlaug, President of the North Dakota Lewis & Clark Bicentennial Foundation testified
in support of SB 2283 (See attached testimony). He also stated that the thing that has been
overlooked in this testimony is that a private landowner who wants to protect his land may grant
that it as a charitable donation whoever the IRS will only allow that for a tax deduction unless it
is a perpetual easement and this is the issue that they as a charitable organization has.

Bruce Bair (18.2) a Mandan landowner testified in support of SB 2283, He described the land
that he owns in a family partnership. He talked about the economics of the is land and have three
options :

1. Break up the land and use for agriculture

2. Divide it into tracks and sell it off

3. Enter in some kind of conservation easement to preserve the land in its present use,

The problem with this third options has a huge problem in North Dakota. Unlimited easements is
what we need and would be provided by this bill.

Senator Tollefson asked for testimony in opposition to SB 2283,

Wade Mosser (21.6) of the North Dakota Stockman’s Association testified in opposition to SB
2283 He submitted a newspaper article (attached). He talked about the tax consequences and the
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” Y Bushtax law is on the right track. Another problem is with the IRS, Maybe some of these }

casements should be written up for agriculture and not just conservation.

Senator Tollefson asked if the state’s Washington delegation has been of any help.

Wade Mosser respond the they have not been of any help to look into the IRS rules to allow
rancher and producers who want to put short term easement for a tax break.

Chuck Damchem (30.8) past president of the Landowners Association of North Dakota
(LAND) testified in opposition of SB 2283, He stated there seems to be a lot of knowledge in the

room as to the future and he feels this is beyond human ability. He stated a conservation

easement 18 restrictive with no benefit to the grantor except there might be a tax advantage. Once

the easement is granted the landowner has not recourse in the event of a dispute with the

ecasenient holder, He submitted a position statement by LAND (attached) and the pamphlet on the
O “Myths About Conservation Easement” (attached).

Paul Feyerelsen, (45.9) President of the Missouri River Adjacent Landowners Association

(MRALA) testified in opposition to SB 2283, (See attached testimony). He also submitted a

handout to the committee (attached).

Dennils Miller (48.9) past president of the LAND testified in opposition of SB 2283 (See

attached testimony). He read a quote from the North Dakota Parks & Recreation Department

article which explains why they oppose a third party easement.

Neil Effertz (Tape 2, Side A 0.0) a Missouri landowner testified in opposition to SB 2283. He

stated his opposed to the bill for several reasons. He stated this bill would sever the value from
| the land and places a larger burden on the future owner of the land, He also thinks adjacent
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Senate Natural Resources Committee
Bill/Resolution Number SB 2283 (
Hearing Date 2-7-03

landowners would be in jeopardy for their continually agricultural interests if these conservation

easements are applied especially with the third party enforcement issues this bill contains,
Brain Kramer (2.5) of the North Dakota Farm Bureau testified in opposition of SB 2283, Two
years ago this issue was addressed and the bureau stands the same.

Gordon Bischoff testified in opposition to SB 2283, The economic impact on himself and his
area is very large. This peptual easement has been a disaster for him and his.

Wes Towset a retired farmer testified in opposition to SB 2283, He stated he is now turning his
farm over to his son easement free and is confident his son will continue to keep this land

prbductive. He stated these third party enidorsements can be one of many and come in and

enforce their values.
Senator Tollefson closed the hearing on SB 2283,
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BILL/RESOLUTION NO. SB 2283
Senate Natural Resources Committee
Q Conference Committee
Hearing Date 2-12-03 Discussion and Action
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Senator Ben Tollefson, Vice Chaimrxan of the Senate Natural Resources Committee opened the

discussion on SB 2283,
All members of the committee were present except Senator John Traynor and Senator Layton
Freborg .

Senator Stanley Lyson has received many messages about this bill,
Senator Lyson made a motion for a Do Not Pass of SB 2283,

Senator Michae] Every second the motion,

Roll call vote was taken indicating 5 YEAS, 0 NAYS AND 2 ABSENT OR NOT VOTING.
Senator Lyson will carry SB 2283, |

Senator Tollefson closed the discussion on SB 2283.
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Senate Natural Resource Committee, February 7, 2003
Chairman Fischer and Members of the Senate Natural Resources Committee.

My name is Tim Mathern, I am the Senator from District 11 in Fargo, 1 am a sponsor of Senate
Bill 2283, This bill is important legislation to long-term efforts to develop a cost effective
response to devastating floods such as those that impacted the Red River Valley during much of
the 1990s. This legislation offers the potential to utilize a new approach by allowing for
permanent flood casements as a mitigation tool in dealing with these incredibly difficult flood
problems, In addition, this legislation offers the people of the Missouri River Valley the
opportunity to permanently protect some of the State’s most significant agricultural, open space,
cultural, wildlife and scenic arcas,

SB 2283 is legislation to adopt the Uniform Conservation Easements Act and to amend and
reenact existing law in subsection 2 of section 47-05-02.1, The Uniform Conservation
Easements Act was developed by the National Conference of Commissioners on Uniform State
Laws, Nearly half of the states have adopted the uniform act and the remaining states except
North Dakota have adopted some variation of this legislation authorizing perpetual easements.

Section 1 of SB 2283 amends and reenacts existing law. The amendments permit landowners in

the counties along the Red River and the Missouri River in North Dakota to protect the land with,

perpetual easements.

The remaining scctions are essentially the Uniform Conservation Easements Act taken directly
from the National Conference of Commissioners on Uniform State Laws.

Section 2, number 1 is the definitions section, This section defines the terms “conservation
easement”, “holder” and “third party right of enforcement”, This section enables durable
restrictions and affirmative obligations to be attached to real property to protect natural and
historic resources. Conservation easements can be held by governmental bodies, charitable
corporations, charitable associations and charitable trusts. These definitions are directly related to
Section 170 of the Internal Revenue Code. Gifts of conservation easements may be eligible for
tax benefits under existing IRS guidelines and regulations.

Section 3, number 1 provides that except for provisions contained in this proposed act, a
conservation easement shall be treated as other easements within existing law,

Number 2 provides that there are no responsibilities for the holder or a third
party charged with enforcement of the easement until the easement is signed and recorded. -

Number 3 provides that conservation easements in the counties along the Red
River and the Missouri River are perpetual unless otherwise provided,

Number 4 provides that if a tenant or third party has an interest in the property being
placed under conservation easement that third party cannot be harmed and that this third party or
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tenant has to consent to the easement in order for it to be placed on the property.

Section 4, number 1, a through d, deals with who can bring a judicial action related to a
conservation easement,

Number 2 clarifies that a court can modify or terminate a conservation easement entered into
under the provisions of this act.

Section 5, numbers 1 through 7, deals with the validity of a conservation easement established

in defined circumstances; a conservation easement is valid even if it is not an appurtenant interest
to the property, even if the easement can be and is assigned to another holder, even though it has
not been recognized as common law, even if it imposes a negative burden, even though it
imposes affirmative obligations upon the owner of an interest in the property or upon the holder
of the easement, even though the benefit does not touch or concem real property, and even

though there are no privities of estate or of contract.

Section 6 of the bill deals with the applicability of the Act by pointing out that this legislation
only applies to conservation easements established after the effective date of this Act, This
section further provides that these conservation easements must not contravene the Constitution
or laws of North Dakota or the United States and lastly, that conservation easements cannot and
do not invalidate any existing, legally established interest in the land in question.

In conclusion, I make four final points,

-This is important legislation to all of North Dakota. We have limited the rights of our
landowners to protect their property with perpetual easements. By providing landowners along
the Red River and Missouri River the right to donate or sell conservation easements we are

beginning the process of correcting this.

-This hearing may bring out people who claim to be advocates of property rights while they
oppose allowing other landowners to sell or donate conservation easements. We need to ask for
ideological integrity, this bill provides the framework so that landowners can voluntarily make a

decision to place their land under conservation easements.

-] saw the floods of the Red River Valley, I was also fortunate to take a trip to Europe to see what
the citizens of the Netherlands have done to protect themselves from water with green ways and
conservation space while also building their economic base . We can do the same here and

prevent much heart ache and disaster expense at the same time.

-Stewardship of our land is good for us now and for future generations, easements are an integral
part of our stewardship of the resources available to us.

1 ask for your Do Pass recommendation for SB 2283, Thank you for your attention and
consideration,
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'SB 2283
Senate Natural Resource Committee
February 7, 2003

Good moming Chairman Fischer and Members of the Senate Natural Resources Committee.

My name is Rosemarie Myrdal, | lmov) many of you personally both from my days as a
Legislator and as Lieutenant Governor. It is a pleasure to see you and have this opportunity to
address you this morning,

North Dakota has had its share of controversies regarding easements and land acquisition for
public purposes and 1, like some of you, have given this issue much consideration with regard to
our future, North Dakota is changing. There is no better time than the present to revisit
previous (hinking, This bill presents that opportunity.

We have many land use challenges before us. The Red River corridor has had flooding
challenges in recent years that are unprecedented. Land use has changed as a result and private
property owners have been severely impacted. Elected officials have been confronted with land
use planning needs beyond anything they have ever experienced or even imagined. Our urban
areas are growing, and the relationship between city sprawl and agricultural needs is an issue of
growing concern. Our economy is changing. While traditional agricultural enterprises remain a
critical part of our economy and life style, other opportunities are making themselves available.
Muny of these opportunities involve the promotion and well thought out use of one of our states
most unique and precious attribute - our natural resources,

Morth Dakota has a landscape, a heritage, a culture and a story 0 tell like no other. We are rich
in open space, wildlife, diversity, scenic vistas and pioneer history. We have indomitable spirit
and pride in what our ancestors accomplished and what we were entrusted to carry forward into

the future. And, we have a long established principle of standing strong for private property
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thinés. and more,

My own north east region of the state, and area we proudly call the “RENDEZVOUS REGION™,
is working hard to diversify its economy. In that effort we actively promote our natural
resources, our woodlands, our beautiful Pembina River valley with its gorges, striking vistas, its
historic and cultural heritage and its bountiful und diverse wildlife populations. Land protection
of the type provided for in SB 2283 compléments our efforts, and I believe it would also do so in

the Missouri River corridor,

To keep things in perspective however, let me first tell you what this bill is not about, You will
hear from individuals and groups opposed to this Legislation that its passage will allow nonprofit
groups, or, worse yet, the federal government, to take over and control our state. Attempts will
be made (o convince you that this bill will facilitate the federal government, conspiring with
unseen but sinister forces, to render North Dakota an economic desert under inappropriate
control of environmental extremists. You will be told that by allowing permanent easements the
private property rights of our citizens will be taken away. This bill does not facilitate any of
those things. I have more (aith in our form of governmend and our citizens who control it - I

hope you do as well.

This bill provides a wide array of benefits to private landowners and the public:

® First and foremost, this bill recognizes the private property rights éranted to citizens in every
other state to vdluntaﬁly convey permanent easements,

It provides tools to elected and appointed officials to appropriately compensate private
landowners for river corridor lands frequently {looded and damaged but useful for their great
public values as open space, parks, outdoor classrooms, buffer areas and green space.

m It provides an option for private property owners to be fairly compensated for dedicating all or

portions of their land to public values
® 1t provides a mechanist for private landowners (o use easements {o take advantage of tax and
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.t provides a mechanism, perhaps the ideal mechanism, to assure VOLUNTARY long term
land protection while leaving the land in PRIVATE OWNERSHIP and under private
management.

® It provides a mechanism for private landowners interested in placing long term protection on
their property to work with groups other than the federal government, such as agricultural land

"trusts, political subdivisions, non proﬁt conservation groups, étc.

In closing, let me clarify 4 other points critical to this legislation:

1. The federal government already has the right to purchase and bold permanent land
protection easements in North Dakota. They have purchased over 150,000 acres of permanent
grassland easements over the last 4 years and currently have a list of well over 159 landowners
waiting to have their lands evaluated for a permanent easement offer. This bill will not in any
way alter the ability of the US Fish and Wildlife Service to conduct their easement programs in
the state. You will likely hear much about the federal government in general and the US Fish
and Wildlife Service in particular, before the morning is over, but please don’t be confused:
THIS BILL IS NOT ABOUT THE US FISH AND WILDLIFE SERVICE,

2, Pennancnt land protection easements provide an effective ALTERNATIVE TO ZONING

or other types of land use regulations that may not appropriately compensate private landowners.
3, All land protection easements are VOLUNTARY. They provide OPTIONS for landowners,
4. Permanent land protection easements COMPENSATE private landowners either through
direct payment, tax deductions or some combination of the two. |

5. Facilitation of GOOD LAND STEWARDSHIP is always a good thing for North Dakota, no

matter where it occurs ih our great state,

It is time this issue of voluntary, compensatory private land protection receive due consideration
for what it is: an option for private landowners and a tool that can help shape the North Dakota

~ of the future in a manner that is fair, equitable and fiscally responsible. It is time to restore full

mages on this \ilm are sccurate reproductions of records delivered to Modern Information Systeme for microfiim!
¢ regular course of business. The photographic process meets stendards of the Americen :nyt.iml Standards lmﬁtm _ i
NOTICE: If the filmed fmege above s Less legible than this Notice, Tt s due to the quality of the '

document being f1lmed.
o wg% mgﬂQS
' mr‘.fbl‘ s Signature N e

-




A

g
%}

n private property rights to our farmers and ranchers, It is time to support SB 2283. Irespectfully
- request that you join me in doing so.
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TESTIMONY
SENATE BILL 2283

February 7, 2003

SB 2283 would allow the sale of easements for specified land values for certain areas
in North Dakota, including the counties adjacent to the Missouri River.

SB 2283 would allow a willing landowner along the Missouri River to sell a
perpetual easement to a willing buyer which would allow the owner to retain all his
present rights to the land with the exception of his right to develop the river

frontage.

The easement would be a specific document negotiated by the seller/buyer and
would describe the specific area, the duty of the owner to maintain or establish tree
and shrubbery growth and would name an enforcer such as the county government.

Since no “buyer” would purchase this type of easement unless it would be
permanent, the passage of SB 2283 is necessary.

This no-development easement is utilized in many areas of our nation to control
urban growth into desirable farm land or scenic mountain valleys. It is a win-win
situation for the environmentalists and owners who wish to preserve present values.

We urge the passage of this bill to enable the preservation of wooded areas along
our Missouri River.

ANDY MORK, CHAIRMAN

MORTON COUNTY WATER RESOURCE DISTRICT
3362 22"° Avenue

Mandan, ND 58554

Phone: 663-3840
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Urban sprawl threatens more prime land

ven as more states

lock precious farm.

land into preserves,

the United States’

bank of high-quality
food-producing tand continues
to erode.

“America developed twice as
much farmland in the 1990s as
it did in the 1980s," reports
Ralph Grossl, president of
American Farmland Trust. AFT
says 86% of America’s fruits and
vegetables and 63% of its dalry
products flow from farmland
threatened by sprawling devel-
opment, Between 1992 and
1997, the nation paved over
farmland about equal to the
size of Maryland—6 million
acres. Texas tops states losing

RN . Ohio
: the most high-quality land, Do fner lchae Clart more than 300 parcels.

" Ohlo, North Carolina, Georgia
and Illinois follow.

It's no coincidence that some of the
best land suffers the most risk. “Many
of our cities, by nature of original set-
tlement, are on that highest quality
land," Grossl says.

Squandered? AFT blames glutton-
ous land use and poor planning for
farmland's demlise. While the U.S. pop-
ulation grew 17% from 1982 to 1997,
urbanized land grew 47%. [n 20 years,
acreage size for new housing doubled.
Since 1994, 10-acre-plus lots have ac.
counted for 55% of land developed,

Some Mid-Atlantic communities
lost more land in the 1990s than they
did in the previous 300 years of settle-
ment. Local preservation efforts are
wotking overtime to stem the tide.
Pennsylvania topped Maryland to be-
come the state with the greatest num.
ber of preserved acres and farms in
2002--more than 244,352 acres, But
the state Bureau of Farmland Preserva-
tion has a backlog of 1,700 applicants,
according to director Mary Bender.

The micrographic images on thi

s ${im are acourate reproduct |

farmer Michael Glark specializes In renting land destined for development near Dayton. He

Many counties have floated bonds
to pay for preservation programs,
“Every time it goes to the public,
there’s overwhelming supporit,* re-
ports Bender. “We have been very suc-
cessful, especially in putting together
large contiguous blocks of farmiand.”

Lancaster County, Pa,, touted as the
most productive nonirrigated farming
county east of the Mississippi River,
has preserved more land than any oth-
ercounty in the nation, When you fac-
tor in both public efforts and the
private Lancaster Farmland Trust, the
county has preserved 50,747 acres,
about 13% of lts total agricultural
land and forest base.

"Ag preservation Is a critical part of
proper balanced growth in a place like
lancaster County,” asserts Darvin
Boyd, former president of Lancaster

Farmland 'Trust and a current member

of the state Ag Land Preservation
Board. He notes that Lancaster Coun-
ty's ptan includes “urtban growth
boundaries” to attach future develop-

ment to existing boroughs and mu-
nicipalities and curb sprawl. The goal
Is to prevent farms from being sur-
rounded by houses,

HIMNS TEREYQ ‘0L0Hd

Two dozen states have authorlzed
farmland preservation programs.
Grossi expects that all will someday
purchase development tights to pro.
tect farmland,

*It's appropriate for the public to
help private landowners because the
beneftts will flow to the public,” he
says, Purchase of development rights,
a partnership between state and local
governments, I8 a significant step. 'This
pays farmers the difference between
development value and farmland val-
ue, in exchange for an easement pre-
venting development,

“It brings an element of faimess to
the land use conflict,” Grossl adds.
Sale of development rights recognizes
owners' property rights and glves the
public a way to compensate. That's a
big improvement over regulatory ap-
proaches, he says.
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Fifty-Eighth Legislative Assembly of North Dakota
SENATE BILL No. 2283

Testimony

Chairman Fischer, and members of the Committee, thank you for
providing the Red River Basin Commission this opportunity to testify on
behalf of Senate Bill 2283. The Commission supports this language and
feels the bill addresses a number of important issues for residents of the
Red River Basin.

The Commission began development of a Conservation Reserve Enhancement
Program (CREP) for the Red River Basin in December of 2001, CREP is a voluntary set-
aside program that leverages federal dollars with state funding to place easements on land
that is deemed to be a resource concern. Following a directive from the membership,
Commission staff convened a multi-jurisdictional interagency meeting to discuss CREP,
develop basin-wide goals and objectives, and begin preparation of the proposal. A first
draft of the proposal was presented to basin residents in a series of meetings held
throughout the Red River Basin. In Angust of 2002, The Commission worked with staff
from the Red River Riparian Council to convene meetings with local landowners in
Pembina, Valley City, and Wahpeton. Similar meetings were held in the MN side of the
Basin. The draft CREP proposal was presented and attendees were invited to provide
feedback and comments, Based on that input, the Red River CREP proposal is targeting
wetland restorations and riparian buffers and filters as a means to address flood damage
reduction concerns of basin residents and resource professionals.

Although the proposal will continue to evolve as we try to address the array of
issues surrounding a program of this magnitude, the proposal will provides three

. easement options for landowners, one of which is a perpetual or long-term (99-year)

option. As the Commission received feedback on its CREP proposal, local landowners

.and resource officials were seeking a set-aside program that would provide an

opportunity to set-aside chronically flooded cropland in a long-term or perpetual
easement,

As you all know the Red River Basin has experienced devastating flooding
events over the past few years, Some of these events, like the flood of 1997, were
widespread and caused billions of dollars in damage in the Red River Basin, Smaller
events, but no less devastating to individual producers, have occurred and will continue
to occur in the Red River Basin. One of the goals of the Red River Basin CREP is to
mitigate flood damages. By providing landowners with easement options that meet their
needs as well as the resources needs, we will provide long-term protection to the basin’s
most sensitive resources from persistent flood damage.
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Senate Natural Resources Committee
SB 2283 relating to conservation easements

Testimony of David Borlaug, President, North Dakota Lewis & Clark Bicentennial
Foundation, Washburn

Mr, Chairman and members of the committee, my name is David Borlaug, and [ am
President of the North Dakota Lewis & Clark Bicentennial Foundation, a non-profit
organization which operates the North Dakota Lewis & Clark Interpretive Center and

Fort Mandan at Washburn.

1 have been active with Lewis & Clark-related activities for 12 years now, mostly as a
volunteer, and now as a full time staff person with our Foundation, I served three years as
president of the National Council of the Lewis & Clark Bicentennial as part of my
volunteer activities. ,

Throughout these past 12 years, I have learned to appreciate more and more the scenic
beauty our state offers, especially in its rich river valleys. I have also come to appreciate
the richness of our multi-cultural past in those river valleys. Right here, where we are
today, is where cultures thrived a thousand years ago. These were our first farmers,
growing corn, sunflower and beans long before any white settlers arrived.

This is a Land of Legends, including Lewis & Clark. It is a special place, sought out by
people from across America and around the world. Last year, we hosted over 35,000
visitors to the Interpretive Center, and visitation at Fort Mandan was up 80 percent——and
that’s a year before the Bicentennial, which started January 18!

Our Foundation is very concerned about maintaining as pristine an environment as we
can, especially around the historic sites that dot the Missouri River Valley, like a string of
pearls. We are not anti-development, not by any means—but we share with many
landowners a desire to maintain a sense of balance.

My friend Tracy Potter, who leads the Fort Abraham Lincoln Foundation, planned to be
here today as well, but another conflict developed. If he were here, he would tell you that
this is not an issue of “preservation versus development,” because preservation IS
development! The maturing tourist audience has come to appreciate the value of the
natural sefting that we offer—indeed they come to demand it in their visitor experience—
and they will seek it out wherever it exists, And it certainly exists, here in the Missouri
River Valley, both at Fort Abraham Lincoln State Park and at Fort Mandan, and Tracy
and 1 share real concerns about the future of our viewsheds.

Mt, Chairman and committee members, this legislation is all about landowner rights. Our
Foundation has been approached by landowners who want to ensure that their agricultural
property stays that way, and is not commercially developed. They wonder what our
Foundation can do for them, With our financial limitations, we cannot afford to offer cash
for easements. However, in virtually every other state, Foundations like ours benefit
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/N\, ll:ec:;:mlal:;ndowners may donate their casements, with a substantial tax savings allowed
y the IRS,

But, the IRS only allows such deductions for perpetual easements,

This bill has been designed by and for landowners. It makes it financially possible for
today's stewards of the land to ensure that the generations that follow them will share in
their love and appreciation for what has been entrusted to them.

I'urge you to give this bill a solid do-pass, and lobby for its support in the entire
Legislature. Thank you. |
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Obnoxious perpetuity requirements, €c....

Landownersarebecoming
ore concemed about con-
servatoneasements. Ranch-
crs. farmers, and forestown-
cts are beginning to realize
tharconservation easements
are nocsimply the innocent-
sounding solution to the
property owner’s Tmancial
woes, but, rather, that these
transactions fundamentally
diraimich the equity belong-
ing 10 the propery owner
zud pose 2 threat to the fu-
ture of private property on 2
Iarge scale.

Associated with these two
faadamental reasons for
avoiding conszrvation ease-
menrs are pumerous technr-
cal problems. These techni-
cal problems are likely to
comxe to the forefronr in the
fumre as holders of lanc
from whichanecasementhas
besa separated rytouse the
Iandmwmsﬂnrwct:mcr-
looked when the easement
was pegotiatedor whenoses
of the land imadvertentdy in-
tecfere with enviropmentat
resourcevaluesthatbecome
3 grearer concern as Gme
passes. )

One of the techmical fea-
wxes provided for by the
U-iform - Conservation
Essemenr Act. which has
been passed m over half the
sares of e Urion. is the
osc of third party enforce-
mentof the ermsofthe ease-
ment. An earty white paper
of PRFA (Propecty Rights
Foundattonof America) thar
passed around the cogary
fordrsctsaonvaspub&bcd
in Agn—ﬁcws oo Janoary 3

tbar, althoagh
it flies m the face of classz-
cal conaact faw. third pary
enforcement can take place
when a statz legislature
passes the Lintform Conser-
vatton Act Thus isperfectly
Tue,

O,

Bowever, a further point
inthe white paper wasbased
on 2 misreading of the Uni-
form Act. Others are stand-
ing by dus reading of this
techmical legal document,
but PRFA does not main-
tain this mierpretation. This
misinterpretation, thar the
name of the third party en-
forcementagency wouldnot
have to appear on the con-
servation exsement, Wasnok
repeated in the fimal pub-
lLished versions in mid-2002
of PRFA “spublication“Re-
ncgotanng :hc Conserva-
ton

I agree with the Montana
Land Reliance’s argument
in their letter to the editor
{Agri-News, January 17)
that this porat in the article
printed earkier in January
needscorrection, batI finmly
disagzee with the remainder
of thetr attack on PRFA’s

Frrst, with respect to third
party enforcement The
Montanaland Reliance let-
terstates, “._thereisnothird
party right of enforcement
of conservationcasements ™
Tkis is incorrect. Without
the state passageof the Uni-
form Act, there is no sach
third party enforcement, but
with passageofthe Act, third
party enforcement is indeed
facilieated Thistsoncofthe
main goals of the Uniform
Act. When a provision for
third party enforcement is
provided forin some way in
the conservaion easement,
it constinites a major threat
to the property owner. The
Iandowner might not notice
a provisicn buried among
many lega: detallsofadocn-
men: of a type that is com-
monly 20 to 50 pages long.
Or be might not realize its
significance, or perhaps he

might imagine that it kicks
in only if the conservation

meat, even if the holder of
the conservation casement
is satisfied with the sita-
tion.

The Montana Land Reli-
ance letter states that, “Con-
trary 1o LaGrasse’s claim,
the Montana Land Reltance
i$ not 2 quasi-govemment
agency. We are neither
funded by the govermment
norparticipate in fand trans-
actions with the govern-
ment” However,I madeno
statement about the Mon-
tana Land Reliance. In a
broad sense, L advocate that
adisclaimersomewhat simi-
lar to the above statement
by the Montana Land Reli-
ance be incorpeeated in the
coaservation easement. For
what it"s worth, the conser-
vation casement could at
least stare in writing thatit:s

on-transferable to  gov-
CIMMENL agency. A reverter
clause mightbe ccasidered,
but this idea is as yet on-
proven. The question arizes
as to how legally binditz 2
few generations from now
is 2 land wust’s promise to-
day not to accept govem-
ment funds.

Anotherquestion arises. If
the congervation easement
isconveyed to government,
wor’d the Iand trust write
into tue casement that itbe-
comes the third party en-
forcement. entity? Further-
more. alocal land oustcould
convey the land to a larger

land trust before it goes 10
the government This is not
specalative. Sometimes a

CONSCIVAtioNn CASCMENt goes
through two or three land
tusts before ending ap in
govemmenthands. Anyone
of these could become the
third party enforcement en-
tity, unfamiliar to the origi-
nal landowner In addition,
this tail of ownership in-
deed conveys the conserva-
tion casement o govern-

One of the maj: reasons
formcorporating provisions
for renegotiation of the con-
servation casement Is to
forestall third party enforce-
ment. The Montana Land
Reliance letter completely
evadestheideaofproviding
for renegotiation, which
might provide z defense if
third party enforcement,
provided for in the Uniform
Act, becomes 2 practice.

Instead, the Montana Land
Reliance letier empm
that “conservation easc-
ments are perpetual becanse
federal Iaw requires perpe-
tuity to receive federal es-
tate tax benefits ™

Aseveryoncknows, thists
all too true. However, their
Ietter fails to mention that

"

Continued from page 3

federal estate tax (inherit-
ance tax) reform is actively
under discussion in the US
Congress. The lener also
fails to menton thar, al-

- though the Iand trust move-

ment is very successful in
acquiring for itself millions
of dollacs of federal govern-
ment grants annually, it is
coaspicuously abnu vmh
say
e estate tax. And, [under-
stand that the land trust
movement isabseatin work-
ing o repeal ;the vequire-
ment for a perpetaity clause
to yuui:fy for favieable fed-
eral tax consideraticn
Property rights advocates

have been working for sev-

eral years for these tax re-
forms. Where are the land
trusts?Isitpossible thattheir
in
federal tex reforms that
would relieve some of the
pressure on the Iandowner
can be explained by the fact
that the Iand trusts degive
part of their existence and
their often [ucrative fees
from the pressure that the
landowner expeniences on

ousperpetuity!

The parpose of the reaego-
tiation provisions is to pro-
videincreased flexibility for
the landowner. Two of the
gresest faults of conserva-

: provisioas
lean in favorofthe sbility of

the holder of the comserva-

tion easement’ &m
natural resources.
One conservation eace-
ment used by the Vennont
Land Trust has a primary
purpose to “sustain these
natural resource values as
these valuesexistonthe date
ofthisinstramentand as ey

think as creatvely as pos-
sible to try 10-overcome the
pitfalls of the conservation
casement’s inflexibility with
respectto ranching and peac-

" ocalland usesand tobuild a

more flexible wraasaction,
keeping in mind that equity
uwlneubicr tonﬂ-m’bil—
Ay,
Rather than further-dissect
the letter by the Moatasa
Land Rdnnee.,hetc is a
—I 3 -
malti-billioa dollarnational

Iand tusr movement has
good faith; let it -use the
massive lobbying resowrces
of it aad its allied eaviron-

roental OrganiTations loward
- i - = .
m{ ‘m_ ] party.

provision, re-
peal of the estse tax, and
revision of the IRS code o
climinate the roquivemncat of
Pperpotaity 1 porshit tax ad-
who allow coaservation
casemeats.

. Carol W. LaGrasse .

Presideat, PRFA
www.prfamerica.org

~
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PERPETUAL PROPERTY RIGHTS

N An evaluation of the impact of perpetual easements versus property owners' rights,
By the Landowners Association of North Dakota (LAND)

Suddenly ‘conservation’ organizations, that have previously treated with disdain the rights of property
owners, are ctaiming that they are compelled to protect the property owners' right to sell perpetusl
easements. It comes as no surprise that these same ‘conservation’ groups are wanting to purchase the
easements, Let’s consider some simple facts in laymen's terma:

There are at least two types of perpetual easements:

. Developmental easements - these allow power lines, telophone lines, wind generators, water
lines, diversified land use, mining, oll drilling, livestock and/or wildlife habitat, and sny number
of activities that may benefit the landowner in various ways.

) Restricted Use easemenis - This type of easement limits the activities of the landowners and
gives the control of all activities to the eascment holder forever. As the consideration for the
permanent transfer of control is a one-time payment, the effeot the limitations have on the
landowner is of little concern to the easement holder.

A sale of property implies at least two things: (ransfer of ownership and assumption of
responsibility. The transfer of ownership implies the transfer of certain rights (0 the conirol, use,
development, modification, improvement, etc. of the acquired property. The sssumption of responsibility
is the condition of the sale that requires the ownoer to carry out the obligations Implled by the position of
ownership such as payment of taxes, upkeep, stewardship, respect for the rights of adjacent landowners’
rights, etc.

L \'\ The sale of a perpctual easement, in reality, transfers only the ownership of the property and (ke

‘z ~ implied rights of ownership. Thus, a perpetual easoment s ‘ownership without responsibility.' The

| | separation of these two characteristics is a violation of principle, This translates Into ‘control without
obligation,’ This does not comply with the terms of a Democratic Republic,

The idea that the ability to setl a perpetual easement s the right of a property owner Is not a long held

' belief. It is a notion that has more recently been promoted and misconstrued by those wishing to acqulre
| such easements, To maintain the position that a landowner has the right to soll a perpolual casomont s to
\ endorse the idea that everyone should be allowed to exeroise any and all of thelr rights without regard to

how such actions may violate and/or infringe upon the rights of others,

This certainly was not the concept held by the Franiers of our Constltution concerning proporty rights or
any other rights, One basic premise of law Is that individuals are to bo held accountable for how thelr
actlons affect others. When exercising a right infringes upon or violates the rights of another indlvidual,
the law places limitations on those rights for all Individuals. In many, if not most, cases the law invokes a
penalty when those limitations are exceeded or Ignored.

The sale of perpetual easements is u violation of the rights of every future owner of a parcel of land
the easement is sold on and in many cases, an infringement on the rights of adjacent landownors, Usually
(t becomes an infringement even on the landowner who sold or granted It

The Landowners Assoctation of North Dakota (LAND) is the only grassroots organisation in North Dakota
dedicated solely 1o the purpose of defending, preserving and restoring the rights of private proparty tvners. Il was
Sounded In 1989 by a group of landowners concerned aboul the deterioration of private property owners ' Fiyhix,
LAND has been ldeniified by the opposition as the one group willing to take the inltiative In promoting the wise use
of property. LAND Is dedicated: To the preservation of the revenue gemerating activities of our farmars ¢nd
: ranchers along with thelr most valuable, renewable resource - Land, To the presvrvation of our witdl{fe,
L environmental and sotl resources through voluntary and compensatory programs, To the preservation of private
property Pights.
LAND, P O Box 38, Blsmarck ND 585020038 Phane/Faxi 701-667-4188

The micrographfc images on this f{lm are accurate reproductions of records delivered to Modern Information Systems for miorof!iml
were fiimed 1n the regular course of business. The photographioc process meats stendarch of the f
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when new telephone. or clectrical lines are
aceded?

K enil o 4

ent. | can stitl use
my property just as i always have
FALSE. No. you give up control of all property
covered in the casement. Forever, there wiill be

may (Mg YOUEMCEH Of VUL T with an chiicry
different parmer than the one t¢ whom vou soid
the easement.

1 need money right now and 2 conservation
easement will put cash in my pocket.
THINK AGAIN. If your land is mortgaged,

vy A€ iaw, U CUEAUIZAUOUNHS QY PUCEdT
perpetual easements if the title is given to Federal
agencies. While this violates the spirit of the
law. it is technically legal in the mind of some
officials.

CONSERVATION

gxmm-

§ 2
-
=
g . 3nd chances are the conservation casement payment Before you consider selling off your EASEMENTS
3 == an organization or agency with the power to look will go directly to the lender and may be used for 'managemen’ rights’ you might want to
=3 gg_-, over your shoulder and approve or disapprove the interest payment instead of reducing the talk to some of the 2nd and 3rd
- -:' YOour management practices. principle. Read the fine print. Regardless, you ion North o
- -3 § Most casemenis requite you fo give are responsible for paying income taxes on the generatton iNar D' akotans who have
~sc access at all times, cven during the growing full amoun; of the casement. Selling an easement some of this state’s 790,000 + aczes of
% ;:."—- = season when access can damage crops. You may may actually harm your cash flow because of the perpetual wetland easements that the ‘
F —* faxve ¢~ obtain approval for weed control, grazing tax lications. owners have They ;
P 33’5 OF c*er MENagement practices. Mary easements ome l:’ ;‘iw& sold off. are What every landowner should
i-g, allow "approved™ practices. but may not Ist My casement aflows “normal management py campers.” . consider bdbre signfng
3§ specific practices.  That's 2 loophole in the practices,” so saything I normally would do - )
385 contract that allows the easement holder to with my property will siwzys be allowed. ] any type of
e change the list of approved practices withoat FALSE. While the easement might allow for - nservati a
QO ”i% YOur Comnsent. “normal management practices,” the definition of va.'d?dby . co ation easerent.
v '§-;° Imagme selline a gasstand casement. that term may change over time and in ways you Landowners Association of North Dakota
"’ <.g"‘ believing thar is all vour property would ever can not imagine now. Selling an easement 10 be (LAND) )
4 :8§ prodace. It sounds good. right? Then vou get an managed in conjunction with an organization or P O Box 38 Bismarck, ND 58502-0038 :
'.[} *ao offer to have wind gencrators astalled. You look agency does not guarantee a  particular Phooe/Fax- 701-667-4185
g ~a at the easement and realize that, in order to dig management practice for years to come.  Many Ema1: Landowner@starband net
? ei:‘ inio the ground to pour 2 foundaticn. vou have to casement contracts aflow the purchasing Website: www.ndland.org ‘We strongly urge you to
= s negotiate 2n addendum fo the easememt. This organization or agency to sell or transfer title to essio 3
&= entire chosce 0 aiter the agreement is up to the the casement, so it may be an entirely different DEDICATED seekprof onal advice
o=s organization oC agency owning the eastment. emity who interprets “normal  management To the preservation of the revemue gewerating -from accountants and
’;i& This &5 2 sitvation 3lready facing some North practices,” for your heirs or fistzre owners of this . activities of our farmers and ranchers afong with attomeys expenenced with
283 Dakotans. property. For example, during the next dry spell . their most vaiuable, renewable resource - Land.
28 or short grass summer the new “management To the preservation of owr wildiife, . easements before
o % specialists” may decide o imit how many cows §‘ environmental, and soil resources through make a d
T8 you can have in your pastures and for how long. E volwwam'mmfm you GC!SI
3 You could be under the same cules as the % To the preservation of privaie property ownérs’
ZTes anchers who run catle on our National > “rights.
2%3 Grasslands except that you are still required to K
-~ ;: 3
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Shorter term (30 vears or less) eascments are
better than perpetusl exsements.

TRUE. Easements of a shorter duration allow
future generations more options and flexibility in
mumaging their property. But short term
easements stitf give up control of vour property.
sc & pays to k. to professionals before vou
make amy decisrons.

Conservation easemcents are the only wayv to
protect native sod_

FALSE. Most of the tand suttable for cultivation
in our state has already been broken. There s no
moeentive for breaking more fand unless tilage s
the oaly effective means of weed coarrol.

Some of the land identified 25 “native
sod™ for the purpose of conservation easemnchls
was farmed withie recent memory. If the
characteeistics of native sod cannot be
distinguished between thar which was never
plowed and farmiand which was planted back to
grass, then fandowners must be doing a pretty
good job managmg thetr przirie. If we need more:
prairie, we can always convert more farmtand to
grass. It just takes ingemuity North Dakota
landowners afready possess.

Conservation easements will save me money in
taxes. A
THINK AGAIN. If vou own land valeed at
$1007acre and sell 2 conservation easement for
$30/acre, you pay income tax on the $30. Since
this was a sale of a2 tangble piece of your
property your basis for tax pur-poses in the
property is reduced to $70. When vou sell the
land if & appreciates the difference in sale poice
over the $70 becomes taxable.  Hence you pay
tax on the $30 during the second sale.

o

We're developing too much land now. [If we
keep up at this rate, we're going to be all
developed and not bave agriculturat fand.
FALSE. According o the National Conservation
and Resource Service's (NRCS) 1997 National
Resources Irventory, the rate of development of
agriculturat land in North Dakota for 1992-97
was approximately hailf of the rate from [987-92.
Development has slowed and North Dakorz is
losing population. We are pot in danger of
running out of agriculturai land.

A couservaticn easement requires you to allow
hunting_ N

TRUE or FALSE, depending on how your lease
reads. Many conservation casements currently
sold in North Dako-are governed by the
National Wildlife Refuge System Administration
Act, 5o you necd to read the fine print to sec all
of the requitements. Many_of the funds and
support for purchasing cooservation eascments
come from hunters who believe they will kave
automatic access to yoor property, but that fsn't
always required.

Pve read the contract and understand it, so I
should just sign_

THINK AGAIN. Words have certain meanings
and sometimes, those meanings change. For
example, some of the easements sold m ND
today state that “rhe rights and interests gramted
o the United States. herein shall become part of
the Nationaf Wildlife Refuge Systewx and shall be
administered By the USFWS, pursuart lo the
National Wildlife Refuge System Adwministration
Act. 16 USC 668dd.™ I’hv}youx&lthtpieoe
of legishation? Do you understand 12 > Does it
definitions? Have you ever known an agency to

-t

x

Selling property with a conservation essement
will be easy. .

FALSE. You are required to inform the buver a
conservation casement exists. This may lessen
the value of the property. the number of people
willing to share title with an organization or
government agency, and the number of banks
willing to lend money for a loan (o purchase
property with a split title.

Some casements require the baak to
take 2 secoadsry interest in deference to the
easement. This can dramatically decrease the
willingness of a2 financial institution to loan
moncy on the property.

Because the holder of the casement
already owns part of the title, they may have an
interest in " purchasing the remainder of the
propecty. I this is 2 non-profit organization or
Federal agency, that may take.the property off
hxmﬂs. -7 B T .

My aeighbor sold a conservation easement last
year and he hasa’t had -any trosble, so my
beirsand Iwoa’. - . = - =~

FALSE. Perpetual eascments generally don’t
cause problems right away. But wait 20 or more
years and see what problems cropup. -

.- Thousands of . acres of . wetand
easements were soid in ND during the 1960°s and
70’s, but most isndowners didn’t expesience
problems until the next geaeration tock over the
property. Now basic terms seem to have been
redefined  snd ~ boundaries covered by the
“lost™ oc are “not availsble.” Many of these
back the casement and regain control of their

-

A cowservation essement will preserve my
property just as it is, forever.

FALSE. Land changes. FEach season brings
change 10 the land. Some changes are major and
others minor but, over ume, even with no
intrusion or help from men_ land will change.

The purchasiag agent seems like a nice person
so [ don't meed amyome cite fo review the
casement coatract before | sign.

FALSE  The purchasing agent wants something
that you have - your property. It i in that
person’s best imterest 10 - be plessamt amd
agrecsble.  The purchesiog ageat works for

professionsis (an accowstant and sttorney) with

. - experience in casements, tax, estele planning and

property transactions 0 represest you and your
best interests. If you are dealing with a perpetal
easement, you want 10 double and triple check
property undil it is s0id, but a perpetual essement
is forever. : -c IR

Keep in mind that, however plcasast the

mznzgrrocnt issues and will certainly not be the
person 0 - manege the casement duriag . it
casement 10 be sold, 30 your heirs or future
owners of the property may end np desfing with
an entiely different orgmmization ot agency
boiding ‘the cavement Thef's why you meed
professionsl. assistance 90 Jook at all of the
options before you sign a contract. SF
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SENATE NATURAL RESOURCES COMMITTEE

FEBRUARY 7, 2003
MRALA

PAUL R. FEYEREISEN
SB 2283

Mr. Chairman and members of the committee; I'm Paul Feyereisen,

President of the Missouri

River Adjacent Landowners Association (MRALA) and a landowner in Burleigh and McLean

counties.

The exception in Subsection 2 of Section 1, specifically exempts the

counties contiguous to the

Missouri River and it’s lakes from 99 years to perpetual. The landowners nearly without

exception, oppose perpetual easements,

~ Forever, is unimaginable in time, in fact, so is 99 years. If any entity

cannot purchase a 99 year

lease because it is not long enough, that is simply ridiculous. In most all instances, easements on

land usually devalue the property for our sons and daughters and our grandchildren,

Perpetual easements usually shift the burden or problem to adjacent property owners. In other
words, neighbors bewarel Whatever is a fantastic price for an easement today, most likely will

be many times greater 20 or 30 years later.

In summary, nearly all our 135 members oppose this legislat'ion. We
consider voting a do not pass.

The micrographic images on this f{im are sccurate reproductions of records del{vered 't?-d"'
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C Testitmony in opposition to SB2283
 Dennis Miller

9467 63 St NE
Lawton, ND 58345

Chm Fischer and members of the Senate Natural Resources Committee
My name is Dennis Miller. I am representing myself and LAND,

LAND opposes perpetual conservation easements. Perpetual is longer than any of us will
see in our human lifetime, We cannot hope to envision what social, economic or
scientific norms will rule in future generations, We do not know if the language that
describes the terms of the easement will be a blessing or a curse to future owners of the

property.

LAND feels that if these easements are warranted and necessary, future generations will
see the merits of signing an extension to the easement.

In past legislative sessions, LAND has been criticized for not supporting the “rights” of
property owners to sell perpetual easements on their property. Current ND law limits the

0 duration of casements and LAND supports these limits, Our policy, as defined by
resolution, supports limiting easement length to 10 years as in the case of CRP. If the

buyer and seller agree that the easement is beneficial, they can renew the easement for
another 10 years.

Thank you

The miorographic imeges on this f{im are sccurate reproductions of recards delfvered to Modern Information Systems ¢
were f1lmed 1n the reguler course of business, The photographic process meets standerds of ¢ e onal Standerss 1ony,tod
(ANSL) for archival microfilm. NOYICE1 1f the fiimed {mnge m’." is loss logible than 3(1."#0??:.',“?? 7:tw:o.:mlis‘:ftﬁ:

document being f1{(med.
. g <&-:-r o
- M A8 nlalles




e S

AR

3

no development

North Dakota Under SB 2233
White areas may have easements
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