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2003 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO, SB 2321
j Senate Judiciary Committee
| Q Conference Committee
Hearing Date 02/10/03
Tape Number Side A Side B Meter #
1 X 0.0-6 ,

Committee Clerk Signature WM%

é Minutes: Senator Stanley W, Lyson, Vice Chairman , called the meeting to order. Roll call

O was taken and all committee members present. Sen. Lyson requested meeting starts with
testimony on the bill:

Testimony Support of SB 2321

Rep Dave Monson- Dist 10 Introduced Bill (meter 0.1) Reviewed bill,
This bill is modeled after a Texas bill in regards to what happens on private land, for example;

bird watchers, snowmobiles, etc.
Rep Wayne Teeman - Dist 10, (meter 4.0) Discussed his support and would like to delay
conclusion of bill until Senator Thomas L. Trenbeath who is also a sponsor was present,

Discussed his location in a recreational area and the liability problem.

Testimony in opposition of SB 2321 None

Testimony Neutral to SB 2321 None

") Senator Stanley W. Lyson, Vice Chairman closed the hearing.
|
| ‘ Pi e i Lot A e v e . .
-’,@M“gM%%w‘»ﬁzwa%%ﬂmumé’.aﬂ;‘fﬁng{mmm(@;@,MM;%;;@;%W@‘ L R t x ;\«;ﬁ%.‘"m;ff
. o d Bt ladi

P
i

P

tions of records del tvered tOr& o the Awer]oan National St

on this #ilm are ptcurate ess meets stonda
‘..'l:.“#?m“??»'in'.%m courss of c%f“",‘,“é,,",“ﬁmtmw O e ues Legible then this Notice, 1t fs due to the

81y for archivel mlcrofitm,
L e hetng 11 imed. ‘

Operator’s Signature




e AT T

O was taken and not all committee members present. Sen. Lyson requested meeting starts with

o ) Senator Stanley W, Lyson, Vice Chairman closed the hearing

2003 SENATE STANDING COMMITTEE MINUTES ’

BILL/RESOLUTION NO. SB2321
Senate Judiciary Committee
Q Conference Committee
Hearing Date 02/12/03
'Tape Number Side A Side B Meter #
1 X 19.0 - 21.0

Committes Clerk Signature _“27/n3e> _M';J

Minutes: Senator Stanley W. Lyson, Vice Chairman , called the meeting to order. Roli call

committee work on the bill:

Discussion of the Texas ruling (meter 19.9) and Bird watchers. Sen. Lyson stated that he was
amazed on all the e-mail's he had received in favor of this bill,

Senator Lyson, discussed a case (meter 20.8) that had regarded a pressurized ridge. Discussed

farmers/ranchers using the land for other uses.

Motion Made to DO FASS SB 2321 by Senator Dennis Bercier and seconded by Senator
Thomas L. Trenbeath

Roll Call Vote: 5 Yes. 0 No. 1 Absent

Motion Passed

Floor Assignment Sen, Trenbeath
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Date: February 12, 2003
\ Roll Call Vote #: 1
2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. SB 2321
Senate JUDICIARY Committee
m Check here for Conference Committee _
Legislative Council Amendment Number |
" Action Taken DO PASS
Motion Made By _ Sen, Bercier Seconded By Sen, Trenbeath ?
Senators Yes | No _ Senators Yes | No

Sen. John T. Traynor - Chairman A A | Sen, Dennis Bercier X !

Sen. Stanley, Lyson - Vice Chair X Sen. Carolyn Nelson X

Sen. Dick Dever X

Sen. Thomas L. Trenbeath X

‘
!

Total (Yes) FIVE (5) No ZERO (O)
Absent ONE
Floor Assignment  Sen. Trenbeath
If the vote is on an amendment, briefly indicate intent:
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REPORT OF STANDING COMMITTEE (410) Module No: SR-27-2400
1 February 12, 2003 1:00 p.m. Carrier: Tranbesth
j insert LC:. Thie:.
b T ammy s conm T SoMMTE oo
' H f rman) recommends PASS
; (6 YEAS, 0NAYS, 1 ABSENT AND NOT VOTING). SB 2321 was placed on the
s Eleventh order on the calendar.
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{ ‘) Chairiman DeKrey: We will open the hearing on SB 2321,

(ﬁ | number of activities which have been promoted in the past. We have, of course, snowmobiling,

2003 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. SB 2321
House Judiciary Committee
Q Conference Committee
Hearing Date 3-19-03
Tapo Number Side A Side B '~ Meter #
1 XX 3.3-25.5
Committee Clerk Signature MM

Minutes: 12 members prosent, 1 member absent (Rep. Eckre)
- Rep: Wayne Tieman: Support, introduced the bill {see attached handout). We have a nuniber
of activities that we have during the year and it’s due to the efforts of very energetic and

enthusiastic group of volunteers in each one of the towns that form the anchor of the Rendezvous

region, that would be Pembina, Walhalla, Langdon and Cavalier, There are a number of things

that are going on, in terms of attracting visitors to our area and we feel that we have a lot to offer
to people; not only in our state but in other parts of the world, Cavalier, where I live, is only 80
miles from Winnepeg, which is a population center of 650,000 and there are things that are
offered up there, of course for culture and the arts, and so on, But that’s not too far from our
area. Also, we have Grand Forks, which is only about 80 miles awey and that is, of course, a fast

growing town and there’s a lot of activities there, But within the Rendezvous region we have a
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i Page 2 |
o House Judiciary Committee
S Bill/Resolution Number SB 2321
\ i ﬁ Hearing Date 3-19-03
; «" we have hunting, fishing and lately there has been a lot of emphasis on bird watching, Bird

watching is cne of the fastest growing sports and leisure activities in our country, I've been

involved for a short period of time with the Rendezvous region bird club, which meets on a
regular basis in Edinburgh in the General Store, We also have come in contact with Mike
Jacobs, the editor of the Grand Forks Herald and in his regular column, always in season he talks
about the many kinds of birds which are native to the Rendezvous Region and up around the Red
z’ River Valley, and he has done a very good job as far as helping us promote that kind of activity
within our Rendezvous region. It’s the type of thing that attracts people from all over the world.
We’ve had visitors from Norway, Iceland, Germany, states like California, Florida, Texas, they
come a long ways, They hear that there is a certain species of bixd that's in our area, they will
/"m) spend a certain amount of money to get up and see it. That’s the kind of people we like to have

as far as visitors in our area. For example, in June we have our Rendezvous Festival right

outside the Icelandic State Park, 4 miles west of Cavalier, and we had the Governor, and a

N i number of state officials up for the bird watching tour through lcelandic patk and on some

private lands right outside the park, That was very interesting and we saw some bluebirds, that
apparently you don't see very much of, and we were able to see that. But one thing that seems to
come up a lot in our discussions, and we do have meetings every so often to plan some of these

activities, iy the fact that there is the liability reasons. That is what brings me here today. I'm

basically here to introduce this bill and just kind of give you, frame the issue for you. The fear of
being sued or being held liable for injuries sustained by recreational users such as birders, and

other users of private land is really a worrisome issue. The bill that you have before you, SB

o 2321, is one of the:se that is primarily, introducing it to limit liability. It's modeled after a law ?
i
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House Judiciary Committee
Bill/Resolution Number SB 2321
Hearing Date 3-19-03

which is already, and has been in place for a number of years in Texas. I handed out some
research on this, and we’ve done some resesrch on this to kind of get some extra facts. I just
want to point out that there seems to be, as the article title implies, myths, perceptions and yet
there are realities about this particular issue, This is something that, as a recreation, as people
want more recreation opportunities such as bird watching, they want to be certain that there isn't
going to be legal ramifications to that. So I point this article out to you as a resource regarding
this issue and as you see it is quite extensive as far as what is put together there,

Chairman DeKrey: Thank you.

Sen. Trenbeath: Supvort. This bill is pattemed after the Texas law. Introduced the bill further,
It is just another o:ie of the small steps that will accomplish a couple of purposes. First of all, it
will encourage tourlsm which we all want to do these days, or seemingly so. Secondly, it will
allow a land owner somewhat of a secondary source of ircome, so it wouldn’t be a major source
of income, or be the particular straw off the camel’s back that would allow him to stay on the
land, but it can’t hurt. There are a number of folks up in our area, and I suspect in other parts of
the state also, that would like to dabble in the tourism area, especially during the off season for
their primary use of the land. This would allow them to do this without having to, actually this
would allow them to do that, They are really not able to do it now, because the cost of liability
insurance is so high for that occasional use situation. That's really it in a nutshell,

Rep. Klemin: Well I'm just not sure how this works. Can you go through section 2b,

Sen. Trenbesth: In existing law, of course, you are probably reasonably familiar with anyway,
that indicates that there is no limitation of liability if you charge for what is being done on the
land. But, there is a limitation of liability if the total charge in the previous year for the use on
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Page 4 .

) House Judiciary Committee

! Bill/Resolution Number SB 2321 - |
; ~ Hearing Date 3-19-03 1
: the land is less than, in the case of a farmer or rancher, 4x the annual taxes that were paid on that 5

property. It also talks about 2x the total amount for other types of property. If you are an active

farmer or rancher, on the ground, you could sell your services or sell access to your property to

the maximum amount of 4x what you are paying in taxes in the previous year.
Chalrman DeKrev: The thought being that if there was more than that, that it was more
commercial venture,
Sen. Trenbeath: Yes, more than an ancillary use.
Rep. Klemin: So, in order to gain the benefit of this statute, the person doing the charging
would have to keep accurate records of what he actually charged to persons, so he didn't go over
the maximum,

‘O Sen. Trenbeath: Yes, the theory of business, of course, is that you keep records of your
business. You would have to keep records,
Rep. Delmore: In follow up to that, if a lot of the money that exchanges hands is in cash, you

would rely on the person to be as honest as he can or whatever,

Sen. Trenbeath: That’s certainly the case, but in that case, that’s no different than any business
either, especially if you are talking about small town main street businesses, you might say that
those who deal in alcohol beverages, especially, they don’t closo their till until noon, It’s no
different than any other form of business. You have to rely on the honesty of the individual that

is conducting the business, and of coutse, every time there is a slap on the hand when warranted,

it brings everybody back into line.
Rep. Onstad: Let’s take the situation of a landowner that does not charge,
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i House Judiciary Committee |

\ : Bill/Resolution Number SB 2321 |

) ‘ m Hearing Date 3-19-03
et Sen. Trenbeath: The original statute applies in that instance, which relieves the landowner of
‘! liability.

Rep. Kingsbury: If you go on a birding trip, then you pay for the trip, and if you went on

someone’s land, do they reimburse the landowner in that case. ’

Sen. Trenbeath: Yes. Iwent birding, ;

Rep. Kingsbury: When we went iv was 20 below and there weren’t any snowy owls,

f Sen. Trenbeath: 75 below when I was in it, but we actually did it in an urban setting and did
birding in Cavalier, ND and went from back yard to back yard with someone who knew what we
were looking at and looking for. We didn’t pay anybody for that access, so obviously they would
have beer: covered under the existing statute, Another situation we have up there is that we like

»«"W to get something in the Rendezvous Region going as far as hiking trails through the gorge, etc.

— It's tough to get casements from landowners in there to cross their ground because of the liability

problem. If you're able to compensate them for that easement, and they wouldn’t have to pay a

premium for increased liability, it would give us a better shot at doing that, That goes for hiking,

r horseback riding, snowcatting, cross-country skiing and any number of recreational activities. |
Rep. Kretschmar: Maybe I'm not reading this bill right, I hope I'm not, but it seems to me that |
if the landowner charges, and gets over the amount with the land, he has to insure for injuries
suffered in any case. Maybe he isn’t negligent at all, The way I read the statute he has to pay.

Sen. Trenbeath: 1hope you are misinterpreting that, 1hadn't read it with that in mind, I guess
I read it that in any event he is, of course, liable for his willful and malicious failure to guard,

you have to be able to warn, but just to verbalize, this chapter does not, in any way, any liability
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House Judiciary Committee
Bill/Resolytion Number SB 2321
ﬁ Hearing Date 3-19-03
B

Rep. Kretschmar: Subsection 2, there, line 11, injuries suffered in any case, if the charges are

Y L

4_ R

exceeding those limits, It would seem to me that guys are making the insured, like workmen’s
comp or something,
Sen. Trenbeath: I guess I couldn't agree with your interpretation, but I understand where you
are coming fiom. If you read it in total, it says this chapter does not limit in any way, any
liability that otherwise oxists for injuries suffered in any case, in which the owner of the land
charges more than 4x, I don't think it increases the exposure, that he would have absent the
statute.
Rep. Klemin: We have the general statute which we don't have in front of us, I've got the book
here, 'which says that subject to the provisions of section 53-08-05, which is the one we're
,/"U dealing with, Subject to the section, the owner of the land owes no duty of care to keep the
- premises safe for entry or use by others for recreational purposes or to give any watning of a
dangerous condition, use of structure or activity on such premises to persons entering for such

i purposes, So the general duty of care is there is no duty of care, So that’s where the charges for

entry unto the property, so what this bill does, instead of saying he charges 10 cents, he has a

duty of care, establishes the threshold under which he would still have no duty of care, or over !
which he would have a duty of care,

Sen. Trenbeath: Exactly right. It carves out that line and then excepts out from that, which

would be the section on willful or malicious.

Rep. Klemin: So if he is over this threshold and then he's going to have to either be insured or
bear the risk of not having insurance,

\\) Sen, Trenbeath: Right.
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Page 7
House Judiciary Committee
Bill/Resolution Number SB 2321

ﬁ Hearing Date 3-19-03
Rep. Wrangham: If the farmer grants permission for birding on the NW quarter of this section,

he charges a fee for it, would it just be the property tax from that quarter section or would it be

A T

4x all the land he owns; does this need to be clarified.
| Sen. Trenbeath: I've wrestled with that myself, and I guess I've come to the conclusion that ;
without clarifying anguage, and clarifyirig language could be putin it, without clarifying
| language you would be talking about a taxable parcel. In other words, if you had quarter section
which was part of a section, and the quarter section was used for a part-time recreational use,
what the tax statement came for the section, then I would guess that you would be able to charge
4x what you are paying on that section. I've thought in my mind about describing something
about contiguous parcels, or something of that nature, but I suppose there could be some

Q language that could clarify that.
h Rep. Dehimore: First, how safe do I have to make my land. Obviously, if I have an old building

o that someone might go into and fall, do I have a liability for that or water hazards, those types of
o things on my mind.
Sen, Trenbeath: You still have the duty to wam if there is a hazardous condition on the

property. If you are running snow cats in there, I think you probably ought to tell them where the
barbed wire fence is. If you've got a precipitous drop-off at some point, yes you would want to
mention that. Those hazards that are recognizable as hazards, you would have a duty to warn,
Rep. Delmore: If I know I'm not making any money off my land, I know I'm going to be having

’ a lot of people in and going to be over this amount, can I pick up liability insurance coverage.
l' Sen. Trenbeath: 1 haven't the foggiest idea. I presume that you could, most risks are insurable,
C ) Of course, that's what gave rise to the bill is that it isn’t cheap insurance and if what you are
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House Judiciary Committee f
Bill/Resolution Number SB 2321

ﬂ Hearing Date 3-19-03
doing represents a minimal income stream to you, you're not liable for pay that liability insurance

on this,

Rep. Grande: As you were describing this, you were talking about part-time use, but if we have
a piece of land that has bird watching, horse trails, snow cats, which is not very part-time
mmwﬂdh@ngm&dyhou@m..

Sen. Trenbeath: I think that’s why we set the income levels; because if there is a demand for

the use of your property on a full-time recreational basis, that’s probably what you are going to

g0 to because you can make some money at it. So this really, by the limitation on the amount of

money that you can make on it, would kind of dictate a part-time use.

Rep. Kretschmar: Let’s see if I understand this correctly, the current law, if you charge any
O amount, you're subject to this statute, and now under this bill, you are raising that threshold, it

has be twice or four times the amount of property tax.

Sen. Trenbeath: If you are charging for the use of your land, and somebody’s on your land and

you're making money at it, you are liable for any damages that any person would ordinarily be

liable for. Obviously, you would have to prove the negligence existed, etc. This just exculpates

you from that liability to a certain level of income.

Rep. Klemin; 1just feel compelled to point then that if there are concurrent causes of the loss
here, you won't have any insurance at all,

Sen, Trenheath: Please don’t go there,

Rep. Grande: If ;'ou are not charging for my land, but somebody comes through, and I've said
go ahead and bird watch on here, and they fall into an old well, am I liable for that.

Tikin g e

\‘ i e
SR

il : y, i ‘{\ g )
231

(h.‘ >

AR R b, . i

: of records delivered to Modern information Systems for microf Mo |
The wicrogrephle images ¢n this 11lm are acourate reprodustions records delivered t6 Baf the Awerfcan National Stenderds Ins .
m:lgigrl:&mlr;ﬂmlw“mﬂcﬁiw.ﬁo?fhl.lm‘mhm is Less legible than this Notice, ft fs cue to the quality of the ,
document

betng #1imed. IE : ]QB
w , p‘g. ‘
o Operator’s Signature




Page 9
House Judiciary Committee
Bill/Resolution Number SB 2321

m Hearing Date 3-19-03

Sen. Trenbeath: Those, unfortunately, are questions that make Rep. Klemin and Rep.
Kretschmar and myself wince, because there are no pat answers to that, Under certain

circumstances, you may well be, but under other circumstances you may not be.

| Rep, Granda: What if I charged you to be on the land, and you fell into the well, 5
Sen. Tranbeath: I think it would be safe to say at this point, regardless of passage of this bill or

not, if you charge me to be on your land and I fell into your well, because you didn’t wam me

about it, you would be liable.

Rep. Grande: And if I warned you that this house was in tough shape and I don’t want you to

go in there and you did it anyway.

Sen. Trenbeath; There are certain other legal duties that go with that, not the least of which is
Q assumption of risk. But I don’t think this bill has anything to say about the situation where you
are actually wamed and you do it anyway.

Ren. Klemin: I would like to response to Rep. Grande, this bill basically the language is not
being changed in subsection 1, only makes you liable if your failure to wam is willful and
malicious. If you know there is something that somebody is going to fall into, and you hope they

fall in, that would be willful and malicious.

Rep. Onstad; On that subject too, why not mske it 10x, is 4x the Texas law.

Sen, Trenbeath: 1believe that is where it came from. At some point, in your own mind you
ﬁgtn'e what might be fair.

R Rep. Onstad: 10 times,

’ Sen, Trenbeath: Works for me.
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House Judiciary Commities - |
Bill/Resolution Number SB 2321 |
Hearing Date 3-19.03

Thank you, Fmﬁw-teltimonyinlupport. Tatim0nyinoppodtion. We

willclooethobe-ﬁng. Whntmtheoommime’awishuinremdtoSstzl.

Rep. Boshaing: ! move a Do Pass,

12 YES 0NO 1 ABSENT DO PASS CARRIER: Rep. Wrangham
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Rurat landowner liability for recreational
injuries: Myths, perceptions, and realities

B.A. Wright, R.A. Kalser, and S. Nicholls

ABSTRACT: Concern about ¢losure of privats, rural lands to autdoor recreation has been
documented in the research literature for several decades, While many reasons for this
phenomenon have been posited, liability for recreational injuries has been Identified as a
particularly worrfsame problem for landowners, However, landowners' perceptions of llabitity are
not commensurate with the reality of legal rsks. This article examines rural landowner Nability
risks through an analysis of the 50 state recreation-use statutes intended to protect landowners
from legal exposure thed to injurles sustained on their land. Further, data from the 637 sppeliste
court cases haard since 190¢ Invalving recrextionsl injuries were complied snd analyred based
on the characteristics of the landowner (public or private), recreation activity pursued at the time
of injury, and actua! Uability exposure, Although the focus of this article Is primarily on the
(labllity risks of private landowners and onrgani2ations, public agencles also are discussed.
Recreation-use statttes ace increasingly Lsed in government defense, ahd cases provide more
 depth in understanding the reality of landowner liability. Recommendatlons to agencies
(,#jomemod with access to private lands and suggestions for future research are included.

o= Keywords: Private lands, landowners, llability, recreatlonal access, recreational injurles

opportumties and offered guidince on the
operatian of access prograns (Copeland,
1998; Crupell, 1994; Kays et l., 1998; Lynch
and Robinson, 1998; US. Department of
Commerce, 1990; Yarrow, 1990). These
reporty unuvertally point to the need to
provide legal, firancial, business, and market-
mg infornabion to kndowners, This need to

It has long been recognized that access to
privately owned rural {ands must play a
stratagic role in meeting the Increasing
demand for public outdoor recreation. The
Outdoor Recreation Resources Review
Commitsion {1962), pethaps the most com-~
prehensive assesument of outdoor recreation
demand ever conducted, predicted that the

.............

demand for outdoox tecreation oppottunities
would triple by the year 2000, These demand
projections were reached by 1977, 23 years
cardier than expected (Resources for the
Future, 1983), A decade later, the President
Commision on Americans Outdoors (1987)
teiterated the strategic necessity of mereasing
dceess to and use of private lands as a parval
salution for stisfying the growing demand
for outdovr recreation. This strategy 1s sll
important todsy as public agencies with
limited resonsces strupgle to keep pace with
outdoor reereation demands.

In in effort o encourage grester private
scctor involvement in meeting these outdoor

mform fandowners is most acute in the area
of Liabulity rusks. If public access programs arc
to be successful, hindownens need to under-
stand and manage the legal ruks asociated
with outdoor recreation enterprises.

In 1987, the National Private Land
Owmership Study provided the Erst national
assesment of the access problem, Resesrchers
found that only 28% of the nation’s private
landiwners granted avcess to people to
whom they were not personally acquainted
(Wright et al, 1988). Among the findingy,
lindowners in northern states sllowed greater
tecreational scces (31%) that did ownens
in the South (13%), When the rudy wa

drunatically. Navonally, only 12% of the
landowners sllowed recreational aecess-a
decreae of 50% lom 10 years cadier (Teatley
¢t al,, 1997). Again, ndowniers 1n the North
had 3 hugher propennity (16%) 1 opean their
land than did southern owners (6.5%).

This finding has sigmficant impheasons
for stte fish and wildlfe agencies, because
the majonity of federal and state funding for
wildife managerient comes from hunung
and fuhing lcense nles and fom fedenl
excise tows on bunong and fishing equip-
ment (Wildlife Conservation Fund, 1996),
Federal statittics indicate that the nusnher of
beensed hunters in the United States
decressed by 10% between 1982 and 1998
(US. Fish and Wildhfe Service, 1998). One of
the reported reasons for th drop i license
sales s the lack of access to public and private
arezs (McMullin et al., 2000,

Through the yeas, acces research ha
identificd 3 number of factors that keep
andowners from gnnang access (Drown,
1974; Brown ct al.,, 1984, Copeland, 1998,
Durrell, 1968; Holevek und Wesdall, 1977;
Wright and Fesenmaler, 1990). Wright er al.
{1988) postulated that Gve domains wfluence
landowner access pohaies, These inctude: (1)
landowner perceptions of users, (2) lindowner
objectives for the land; (3) economic incen-
tives; (4) landowner adversity co certain uses
(uch ag hunung); and (5) hability and nsk
concerns

Liabality concerns are a doman influenc-
ing landowner access decitions. The fear of
being sucd or bemng held lisble tor injuries
sustained by recreanonal users has consutendy
been ated & o prieary concern of band-
owners (Holecck and Westfall, 1977; Kaser
and Wright, 1985, Womach et al,, 1975). Even
though all states have taken significant steps to
insubate landowners from lisbility when they
grant free recreanonal access, labihiey rermains
a concern among andowners and a barrier to
public uccess (Becker, 1990; Copeland, 1998).

This article examines rural fandowner lis-
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repeated 1 1997, the number of landownets
grinting aceess to people with whom they
had no personal connections decreased

~ wrestion demands, a growmng pumber of
Srucal reports and conference proceedings
st mrfocmed nual landowners of income
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bility risks through an analysis of state recre.
stion-use statutes and appellate court cuses
dealing with outdoor recreation inyuries,
tocusing primanly on private lindowners and
orguuzations However, public agencies are
mentioned becyuse recrestion-use saatutes are
increanngly used 1 governnient defense of
injury brwsuits, Factors that influence
hadowner decuons ta accept or restrit
public access for outdoor recreation, includ-
ing the percepbon and reality of andowner
hability exposures asocisted with pubhc
access, also ure ducused. The Lexis/Nexis
computer retrieval syitem wa used tu com-
pile recreation-we statates snd appellate
court data, Statutes were analyzed 1gain«t 2 set
of landowner duty snd hability paramcters
comtnon to outdoor recreation and access
prograrns. Appellate court data were analyzed
based on the charscteristics of the Jandowner
(public or prrvate), recrestion activity pursued
at the tme of mpry, and actual landowner
lisbility exposure, Fmally, recommendations
are offered for public agencies and fand-
owners iuterested i increasing access and
f contemplating public access programs

Landowner LiabjUty

Pavate landowner Labihty concerme are
congrueut with those of public park and
recrestion agencies vexed by the increatingly
Bogious nature of Amerscan society (Kalser,
1986}, As with many public pohey iaues,
recraation biability concerns are inbued with

| certain myths, percepions, and reakties,

Lishility percsytions. Mot landowner
public access studies indieste that landowners
are concerned about the threat of Haltlity and
often wse this u 2 jusufication to restrict
public sccess (Brown et al,, 1984; Cordell and
English, 1987; Gramann ¢t al,, 1985; Wildlif
Management [nstitute, 1983; Wright and
Kaser, 1986), Lishlity ¢ 2 barrier to public
accest is & comstraint ako recogruzed by state
wildife administrators. Wright et al, (2001)
found dhst administrators rated Lability as
the second-most-significant access problem
facing 1andowners, exceeded only by con-
cerns sbout trespass,

Research ha cleacly identified landownen'
concerns about habuity bue hay done littde
more than document thar such Lability u
perceived a1 2 problem. Lack of knowledye

" reganding  recreation sccident rates or

- landowner protecdons provided by state law
" conteimite o this perception, Only 29 of the
50 state wildlfe sdminktritors reported that
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their states had legislation mynumizing
landowner lisbility, even though ull states have
eructed recreation-use statutes protecting
Ludownens from lisbility (Wright et al,
2001).

The walily of landowner labilisy.
Common-law tort and property rules govern
landowner duties and obligabons to vecre-
stiom! users. Under these rules, recreational
users are categorized as invitees, licensees, or
wespamers, These aategorles are important
hecause they establish the Jegal obligations of
landowners in theie rdadonships with recre-
stion) wen. Anmong the three categones,
ivitees ceceive the greatest legal peotection,
licensecs modetate protection, and teespasers
litde provection.

An lnvitee s 2 expressly or implic-
idy iovited on the property by the lind-
owner for 3 public or a business purpose
(Restaternent Second of Torts, §332, 1965).
For example, if a humnter lesses or pays an
accest foe to the indowner, the hunter may
be chstified s an javitee: Under this Greum-
stance, the Jandowner owes the highest duty
of care to the fovitee. [n layman’ teenw, the

ev has 2 duty to (1) inspect the prop-
exty and fBaclities to discover hidden dangen,
(2) remove the hidden dangent or warn the
user abont them, (3) keep the property and
facilities i ressomably safe repaw, and (4)
anticipate fceseeable activines by wsers and
take precantions to protect users Gom reason-
ably foresceable dangers (Kiser, 1986),

Akhough thit {3 a danwring task, the
landovmer is not required to ensure or guar-
antee the ety of the invitee, Landotwners
only hawe to ue reatonable cfforts in ful6lling
these duties to prevent an unreasonable risk
of infury

A licensee is anyone who enters the
property by permision only, without any
economic or other inducement ro the
landowner (Prosser and Keeton, 1984),
Commonly, a licenser i 2 soqal guest whose
use of the property ls grahntous and not
e« beneficial to the landowner
(Restaternent Second of Torts, §330, 1965),
For example, 2 person permitted to hunt oo

"2 rancher’s lind without paying a fee is 2

licensee, The lindowners dity of cate to g
licensce is the same a1 to the invitee, except
that the indowner does not have a duty
to trspect the property co discover hidden
dangers. However, once 1 lindowner
becomes swate of 2 hidden danger, there is »
duty to warn the licensee of this ludden con-

Lt T T TR VI OUCUPIN

didon. Conversely, a landowner has no duty
to warn the licensee of dangers that are
known, open, of obviows w 3 reasvnuble
persoh,

The lw aflords the adult trespasser seant
legal protecaon. A erespasser is a person who
is on the property of snother without any
cight, lawful suthority expresed or implied
invitation or permimion (Restatement
Second of Torts, §329, 1965). Genenlly, a
landowner has no duty to snaintain the land
for the safety of the adukt tréspasser, except
that a landowner cannot intentionally will-
fully, or wantonly injure 2 trespasser (Katkn,
1971). Most states have adopted an exception
known 2 “the discovered trespaser rule,”
requaring that landowners excrcise ressonable
care to nok injure the ducovered
{Proster and Ketton, 1984), The landowner
has an obligation not to do something that
would harm the trespassar, For example, if a
landowner obterves a trespasser entering o
rifle tange, that lanidowner has an obligation
to stop firing and close che range unul the
trespaster it removed.

Landowner Lishility Under Recreation-
Use Statutes

In an eflort to encoursge kndowrers to
imake thew lands available for public recreation
wse, all 50 states have adopted recrestionuse
statutes (Table ). Most of these statutes are
patterned after the Council of State
Guvernments’ modad act (1965), which was
based on previously enscted Lisbibty protec-
tion legislation in 14 states, (See dates in Tahle
1.) The undedying theocy of the model act is
that landowners prstected from Habihty will
allow recreational we of their land, thus reduc-
ing sate expenditures to pravide such areas.

Although the statutes vary in dewil, they
are all simular 1n bimiting landowner fishility
and 1n altermg the commun-faw duty of eare,
fn effect, the statutes prowsde significantly
greater hability protection for the hudowner
than is available under conimon bw. As out~
lined in Table 1, most state statutes explicitly
provide that the landownet has no duty to: (1)
wiatn the tecreation user of hidden dangess,
(2) keep the property veasonsbly sfe, or (3)
provide assurances of safety to recreational
users,

Only Alssks, Arizons, Masachusetts,
Montans, Ohio, Oregon, Vermont, and
Washington do not explicidy exempt
laidowners from these specific duties, but
they do limit landowner Usbility.
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Major exceplions. While landowners crjjoy
signsficant Bability pmtection under these
statutes, they are not without Jegal cisks,
Landowners muay be lable for user tnjuries
when they (1) willfully fal to warn or gusd
agunst 3 dangerous candition ou their peop~
erty, or (2) duage an access oc use fee, These
exceptions have implications for landownens
seeking to geverae mncome from public
access.

Willfiul conduct or grees negligence. Tixcept
for I daha, Minocis, Nord: Caroling, and Ohio,
all oeher state statutes contain provisions that
bold 2 Jaadowner lishle for cartain types of
bad conduct (Table 1). The kndowner bad
conduct is expresed s scts of willfil miscon-
duct or grom negligeace, For example, the

“This saction chell wet linut the Babllity winch
would edhenise excist for villul or maliciows failure
10 guard or e ageinst 4 dengevous condition, use,
stroicum or activily (Ky. Rex Sia. 150,645).”

‘ a landowner aware of a
‘ situation hes an affirmative duty to

" Jof the danger. The “discovercd danger
requrires action. However, the rule does
require the hndowrer to inspect the

to disgcowrt dengerous gtuations.
‘or examisle, if 9 hndowner ducovers an
abendoned well that is covered by brush, the
landowner bas a duty 6o warn guesss of the
location <. the danger or to fill i the well to
remiove the harard.

State recreation-use statutes do not gener-
ally define wilfal conduct or grom negh-
gence, leaving the courts to determine what
conitutes sisch behavior, Some rares reserve
“willid and malicious conduct” only for
incordonal or havefl acts (Mous, 1991),
while other staves include inacuon that disre~
gards possible harmfal results (Burnett, 1982;
Bstate of Thonss, 1975; Krevias, 1976;
Mandd, 1982; McGruder, 1972; Miller, 1976;
Newman, 1993; North, 1981). An esumple of
an mientionsl willid sct would be if a
fandowner stretched & cable ¢ neck haght
acrom a trall 66 deter snowmobile use, where-
us willf] disregard of wotdd be
if & landowner knew that & cable existed and
did niothing'sbout {t.

Charging « fee for access. Most recreation
,ww{u’am do not provide Labibity protection

the handowner charges a1t access of e

: fty-one states provide lindowner

protection only for free acces. Genenily, the

2

~

courts haw sirictly interpreted this gratu-
os-use requirement s thar the landowner
tannot charge a fee and renain MHabilicy
protecion (Copeland, 1970; Graves, 1982;
Hallacker, 1986; Kesner, 1975; Schoonmaker,
1986;Veeneman, 198S),

During the lat two decades, there has been
a trend to refax the fee restriction. Nineteen
states allow landowners 10 impous limited fees
and charges for recreational use and still retuin
the protection (Table 1). Texas and Wisconsin
allow hndownens (0 generate significant
income flom recreations] acces and wse,
while the other 17 states kit foes to certin
uses o cap fee amounts.

Fers for hervesting plomt podrcti, Seven
sater—Connecticut, Michigan, New
Hampadure, Oregon, Vermount, Virginis, and

3 allow Ladowrners
to chacge fees for harvesting crops (ghesning)
ot gathening firewood and not Jose Habdlity
protection (Table 1). These states do not cap
the fee amount or the mnount of aanual
revenie that can be generited fom fees
Consequently, lindowners can realize sub-
stantzal reverue, depending on the size of
“pick your own" operations.

In addition to the seven states that allow
glesning fees, 12 othiers perinit landowners to
impose fees for other types of recreational
scuvites, including glesning These stites
genesally cap the fees or cap the ol amount
of revenue that can be generated For exam-
ple, South Daknts caps the fee at $100 and
West Virginis at $50 per perton per year
{Tuble 1),

Covermmental leste payments Landowners
oftent Jease land to seate and Jocal governmen—
tal agencies for park and other outdoor recre-
asonal ures. To emcourage this practice,
38 states do not consider lease prymenss
made to private tandowners by public sgen-
ctes as fees, Landownert in dhose states are
allowed to retun liabikey protection. Only
Alabaria, Alsks, Angons, ldtho, Michigan,
New Hampshire, Oregon, Texas, Uuh,
Vermont, Washington, and West Vieginis do
not expliatly provide this protection for
lindowners (Table 1), Landownert lexing
land to public agencies in these states must
teancfer the Lability risk to the poblic agency
via the leate agreement,

Prwite lexse agreements. Landownets in 2
number of states often lease land to Junting
clubs or private individuals, The lease pay-
ments made by private parties to Lndowners
are considered to be fees, This means that the
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free-access Lability procecaons provided to
the lindowner under terms of the recreation-
use satuites are lost. In contrast, governinental
Jessc peyments are pot comdered fees, and
hability protectons are retained by the
landowner,

One nption avaihble to landowiery 1n pri-
vite lesse arrangements is (o taanser, by terms
in the jesse, the Lisbility risk to renting parues
or tenants, This risk-transfer language 18 often
supplemented by a requirement that tenants
purchase their owa lisbility insurance cover-
age. Landowners thae follow thu practice can
fequare unimmm insurance pulicy coverage
and proof of insurance.

Lawsult Dats On Londewner Lishitity

Neady four decades have pased tince the
model state recrestion-use leglilation was
drafied by the Counal of State Governments
(1965) to encourage public recreational secem
to private hands. This section’ discuates how
the recreation-use amutes have been nter-
preted and apphed by appeliate courts nnce
that bme.

A wotal of 637 cases involving injuries or
death to recreation users were identified and
analyzed. The cases were nearly equally
divided between public (n = 307) and private
(n = 330) bindowners A distincion must be
made between the filing of an mjury Jawsau
and 2 landowner being held luble for an
injuryg A person must fle a lawsuit to establish
habifity, and noc all lswsuits result in habdsty:
Indeed, a3 tha data iudicates, habihty was
fourd 1 only about one-thstd of the cases.
Only cases that proceeded through trial and
reached an appesks court were included in
the analysis, No data were included on cases
settdedd out of court,

Litigation patterns by state. As outhined 1n
Table 2, hitigation patterns vaned sgnificandy
among the states, Only Maryland, Missouri,
North Caroling, Rhode lidand, snd Vermont
did pot have any caes involving the applica-
tion of the recreaston-ute sttute to 2 uter
injory.

With s few notsble exceptions, private
landowner Hdgation generally patterned seire
population. Not surpriingly, the larger states
of Califorms, Florids, Vhnou, Indiana,
Michugan, New York, Ofua, and Peansytvanua
reported 161 cates (49% of all private
landowner cascs), However, & few of the
smaller states alto reported a significant
nuniber of cases. Alabama, Geaegis, Lourdans,
and Wisconmn reported 79 caes, or sbotit
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24% of the totd. Surpnsingly, Texas, the
second-most-populated state in the naton
and s state with 98% of its lind held in private
ownerthip, reported only two cases against
pnvate landownen,

Ten states (Alsbama, Californn, Georgia,
iMnow, Lowsiana, Miclugan, New York,
Ohio, Pennsylvania, and Wisconsin) account-
ed for about 70% of sll the pnivate Jand-
owner litigston (n = 229 cases). Of these,
New York reported the highest number of
cases (n ™ 46). However, the percentge of
cases imposing Inbility on private andownen
(26%) was not higher than the natiotul
average. Michigan repocted 29 cases, but only
7 of thosc (24%) resulted 1 landowmer
lshihty. Louisiana is notable for 1ts tigation
pattern, Twenty-seven camed snvolved private
lands, and 12 of those cases (45%) umposed
hability on the landowner.

Beyond these observations, few tends can
be gleaned from landowner ingation patterns
among states Further analyss beyond the
scope of this investigation may reveal patterns
based on a state’s heritage of outdoor recre-
stion pursuits or the number of people pur-

<7 suing owdoor recreation in each state.
/ Risks dsseciated with differext recreational
" sctivitles, Cleady, the legal risk factors assocy-
ated with different types of tecreational
activitiey ure an imporunt landowner cornsid-
ention 1n allowing, restricting, or denying
public sccess. Thirteen outdoor recreadon
activities were nsed for “categorical analysis
because they encompass the majonty of
traditional outdoor recreationsl pursuits,
Because of the size and complaty of the
cates, landowner hability deternunations were
not made for each of these 13 eategories, The
data reflect only the aggregate number of
cases involving each type of reereation 1cavity,

Water-related infuries from swimming,
bosting, and fishing generated the largest
number of cases (n * 196, 31%) and poten-
tally pose the greatest lawsuit risk exposure
for landowners. Although liwsuit risks may be
greater fmm water activities, it does not
follow that the lability risk 18 ako greater.
These data dmply indicats that inore appel-
late lawswits inwived water than any other
single recreation actvity, and it should not be
interpreted that landowners are mure liable If
they allow water-bated recreation,

Over the last 30 years, motorired recre-

. atlonal acawides have increated ta populanity.
"This growth has resulted i an increasing
‘" tumber of motorrzed-wehicle injury cases.
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[njucy cases from motorized-vehide ucci-
dents (n = 82) comprised chout 12% of all
the appellats cases brought under recreation-
use statutes. Snowmobsles were involved
in 63% of thaw cases, Neatly two-turds of
these cames arwe in six states-Californus,
Tdahs, Michigan, New York, Ohio, and
Pennsylvania. More than 25% of all cases
came Gom New York.

Hunting, s0 activity traditionally associaced
with public access, provides very little lawsuic
and liability exposure for lindownen. Only
15 cases iowolved hunting accidents, and
seven of those occurred in Loutsians, These
dits suggest that lundownen allowang access
for hunting have minimal kwsujt and Babilicy

exposure.

Public agency protection. Although vecrr--
ation-use statutes were oripinally intended to
protect private landowners, the magarity of
states (n = 27) have extended this ssme pro-
tection to government agenaies (Table 2). The
history behind this tranution & ihteresting
that it closely tracks the decline in sovereign
immunity that once proteceed public
agencies. Today, all states have enacted tort
claims statutes sllowing people to sine public
agencles for personal sjuries. Because many
of these state tort clams statutes hold the
public agencies tn the same negligence stan-
dards 3s private hindowners, the courts have
extended the protection of recreation-use
statutes to public agencies (Koslowski and
Wright, 1989).

Public agency landowners were held hable
in 36% of 307 reported cases, and private
landowners were held Lable in 27% of 330
reported cases. A large majority of the public
agency cases induded in Tuble 2 involve
municipal park and recreaton agencies and
those recrestion activities sssociated with
these city agendes,

Summary and Conclusion

The myth and perception of hndowner
liabdlity appears to be greater than the actual
Hability risks. State recreation-use rtatutes
provide signifiant liabllity protection for
landowners. This analysis thows that wiale
cigoificant similarities exdst acrom the states,
important differences abio are presenc. All
states limit landowners' liability for free
access, and most states akio lessen landowner
obligations w the recreational tser. The most
notsble difference smonyg states relates to the
ability (or imability) of the landowner to
charpe access or use fees and recain Habiliey
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protecdon, Clesdy, Jandowners in these states
have a greaer ability o gencrate income
from access and outrdoor recreation activities
than do landowners wy states requizing free
access, In free-scuems states, landowners are
required to muake a choice between income
gencration and lubility protection. In statey
that permit accen fzes, landownen do noc
have to make this theice,

Despue the extensive Lability peotection
provided landowners by state rz:udoa-m
statutes, a significant yap persisty between the
percepion and the reahity of landowner
habilic;, Rescarch indicates that landowners
and 4 number of resource management
protessionals are not aware of the signiicant
Yiability protecnon afforded by recreation-use
stacutes, If the gap beeween indowners' per-
cepaons of habihty and the ceality of Nability
is to be hridged, the following three poumty
must be conndered.

1. Landowners must be made more
knowledgesbls reganding the degree of insu-
lation they are afforded under state recre-
stional-ne statutes.

2. Orpanunations concerned with access to
peivate lands, such as state Extension aud fish
and wildlifo agenicics, must endeavor to benter
anderstand and communicate to landownen
the reality of private landowner bability
exposure, rather than automaticlly accepting
the myth of the hability ermis. Perpetustion of
the habihty myth exacerbates the access aruis,

3. Public agencies should consider initiaz-
ing public/private lease parmensbips s 2
mcans of increasing secess and providing
income to landowners, Thirty-eight statet
excmpt public lease payments made ¢o
landowners from the no-fee provisions, This
cricotirages landowners to lease their fand to
public agencies, receive substantisl moaetary
payraents for these leases, and retain biability
protection.

Furthermore, additional research is needed
in several arexs before ane can fully amess the
impact of liability on landownen' access deci-
sions oc meaningful policies and progeams
developed, First, research producing a beter
undenstanding of landowners' perceptions of
insurance svathibility, affordsbilicy, and the
ability of insurance to incresse scces s
needed, In uddition, it would be desirable to
deternune the relsove importance of Hability
and the various other disincentives experi-
enced by landowners and bow they collec-
tively influence landownens' decisions. For
example, some ownership objectives, such as
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