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BILURBSOLUTION NO. SB 2326 

Senate Agriculture Committee 

□ Conference Committee 

Hearing Date 02/14/03 

Ta eNumber Side A SideB 
1 

Committee Clerk Si ature 

Minutes: 

Meter# 
77 - 2435 

Chainnan Flakoll opened the hearing on SB 2326. Five members were present. Senator Erbele 

was absent. 

Senator Tallaokson introduced the bill. The bill will bring us up to date on the regulations and 

rules, especially regarding brokers, to reflect changes in the potato industry. 

Ken Bertsch, state seed commissioner, testified in favor of the bill. (written testimony) Paul 

Gennolus, assistant attorney general, will be coming a little later to answer legal questions if the 

committee has any. 

Senator Nichols asked if an administrative hearing would ever be used? (meter # 1166) 

Mr. Bertsch said they could. The bill would give them the flexibility to do so if desired. 

Experience in the past couple of years has shown, putting the action on the fast track is best. Its 

best to get into court and get it settled. 
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Senator Flakoll asked regarding the section stating the attorney general's office will provide 

representation. does that provide for attorney's fees? 

Mr. Bertsch said yes, 

Paul Oennolus, assistant attorney general and general counsel for the state seed department 

responded to Senator Nichols' question on administrative hearings. To invoke this law there has 

to be an insolvency, an unwillingness or unableness to pay. In the case of an unableness to pay, a 

bankruptcy for example, there is no need to go further with more hearings. The commissioner 

would go into district court, marshal the assets of the bond and distribute to the producers, If the 

insolvency is the unwillingness to pay, the commissioner may have to hold an investigatory 

hearing. From that hearing he would not be issuing an final administrative bearing that would be 

appealable in district court which would slow down payment to the producers for another year. 

Senator Nichols asked if the seed commissioner would consult with counsel to find out how to 

proceed? 

Mr. Gennolus said there is no requirement and if the procedures are cleat, there is no need, at 

least until they get into court. 

Senator Klein said the last rewrite of this section was 197S. What is the history of the law? 

Were you involved in this rewiite? 

Mr. Oermolus said this bill was drafted by Anita Thomas of the legislative council. He did spend 

some time with Mr. Bertsch reviewing the bill before it was introduced. He does not recall the 

history of the law but the language was outdated and it was hard to work with it. It wasn't 

working in its present form to meet the needs of producers. There are other bonding laws, 
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particularly the dairy bonding laws and the publfo service commission grain warehouse bonding 

laws, that work very weU and Ms. n1omas worked with those laws in drafting this bill. 

Senator FlakoU asked regarding an administrative hearin1 vs. District court, will the party pay 

their own attomey fees? 

Mr. Oermolus said the potato dealer would pay their own attomey fees and so would the bonding 

company. 

Senator Urlacher asked how the amount of the bonding requirements are set up? 

Mr. Oennolus said the amount of the bond is detennined by the amount of business conducted by 

the potato dealer. There is a fonnula in the law for the dairy bond. In this case, the seed 

commissioner is asking for additional infonnation on the application to det«rnine the necessary 

bond amount. At present, there are none below $50,000. There is flexibility to set the bond as 

needed. 

Senator Seymour asked who are the largest potato dealers in the state? 

Mr. Oennotus said Cavendish Fanns, Simplot, RDO and Master Potatoes in Hatton. 

Chairmrut Flllkoll closed the hearing on SB 2326. 

It was moved by Senator Klein and seconded by Senator Nichols that the Senate Agriculhn 

Committee take a Do Pass action on SB 2326. 

Senator Urlacher said he hoped the bonds were set at an adequate level and he trusted they would 

be. 

Senator Klein said the potato industry in North Dakota has changed dramatically since 1975. In 

Kidder county there are pivots and potato warehouses popping up. With those huge warehouses, 

there is a concern that producers ru-e protected. 
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Senator Urlacher said with the high cost of inputs, a producer getting stuck without payment is a 

drastic problem that need, to be addressed. 

111e Do Pass motion passed on a roll call vote. Voting yes were Senator Flakoll~ Senator Klein, 

Senator Urlacher, Senator Nichols, and Senator Seymour, Senator Erbete was absent and not 

voting. There were no negative votes cast. Senator Klein will carry the bill to the floor. 

Cbainnan Flakolt moved on to other business of the Senate Agriculture Committee. 
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FISCAL NOTE 
Requuttd by Ler,l1latlY't Councll 

01/27/2003 

1A. State flacal effect: Identify the state ff,ca/ effect and the ffsca/ efrtct on aoenoy appropriation, compared to 
fund~ levels and ro llllon• antlol ted under current law. 

2001 •2003 Biennium 2003-2005 .Slennlum 2005-2007 Biennium 
General Other Funda General other Funda G..,.,., other Funds 
Fund Fund Fur.d 

Revenun 

1B. County, cttv, and echool district fiscal efhct: ldentlfv the fiscal elect on the aDDl'Oi>rlate r,ollt/cal subdivision. 
2001•2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

School School School 
Countlu Cltlet Dlatrlctl Countlu Cltl11 Dlatrtctf', Countlu Cltlea Dl1trlota 

' I 

2. Narrative: ld,ntlfy the aspects of the measure which cause Hscsl Impact and Include any comments relevant to 
your analysis. 

state f11cal effect detall: For lnfonnstlon shown under state fiscal effect In 1A, please: 
A. Revenu .. : Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts Included In the executive budget, 

B. Expenditure,: Explain the expenditure amounts, Provide detail, when appropriate, for each agenoy, 1/ne 
Item, and fund affected and the number of FTE positions affected. 

C, Appropriation,: Exp/sin the appropriation amounts. Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget, Indicate the relationship between the amounts shown for expenditures and appropriations. 

Name: Ken Bertsoh ~a,ncy: ND State Seed 
Phone Numbtr: 701-231-5415 -- Date Pre~red: 01/27/2003 
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Committee Cleit Signature 

Minutes: 

Meter# 
40,S TO END 
00.0 TO 03.S 

CHAIRMAN NICHOLAS: Committee members. we will open the hearing on SB 2326. 

SENATOR TALLACKSON: I am very happy to introduce this bill for the State Seed 

Department. 2326 is sort of a clean up bill for the language. The bil1 passed the senate. 

' 
The Commissioner will explain he details of the bill and all the changes that have been 

Ma<lt.,. I am happy to introduce the bill to you Mr. Chainnan. 

CHAIRMAN NICHOLAS: Very good. It is nice to have you in the Agriculture committee. 

KEN BERTSCH: Good morning Mr, Chairman and members of the House Agriculture 

Committee. For the record, my name is Ken Bertsch and I serve as ND State Seed 

Commissioner. I would like to thank Senator Tallaokson for doing the department a favor 

In trying htlp. I will ketch you up first. l might by way of explanation give you a little bit of 

explanation. Give you a little bit of infonnation here, What you have here today basically is a 

rewrite of the entir£J chapter that govems insale potato dealers licensing process. An obligation 
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to the state seed department. 'The chapter was oriainally written back in the forties I believe. 

Last up date occurred in the mid seventies, What appears to be happening here Mr. Chainnan is 

that we have a dreadfully out dated chapter trying to govern what is an industty that has changed 

over the years. With SIMPLOT and business like that in the state and doing a large volume of 

business, We appear to have some problems here. A little bit of a explanation Section by 

section of the bill, I would like to point out that the real reason that this came about is the past 

couple of years we have had a situation where the r,otato producer was not paid for his potatoes. 

Under current law that producer has to file a claim with the State Seed Departtnent. We have 

to investigate cc,mplaints. The only thing that we can do under state law is hold an 

administrative heating at that point which we did in this case the administrative law judge found 

in favor of the potato producer. The State Seed Commissioner 

Then has to basically tell the bonding company to pay the bill that you owe. If the bonding 

company refuses to do that we are out of luck. What happened in that case, the potato producer 

appealed that decision to a District Court and the District Court also found in favor of the 

Seed Department and State Seed Commissioner~ the bonding company has still not paid off. A 

year and a half to two years later this individual is owed 40 to SO thousand dollars. He has legal 

bill building up and I just tallced to him yesterday in fact and he now has a civil case in court 

against the processor and the bonding company. We have not been able to do anything about it. 

That is basically why we have this bill in front of you. If I might Mr. Chainnan let me point out 

just a couple of things. I think that the printed testimony outlines pretty well what we are trying 

top accomplish with this bill. I just want to point out on the second page of the printed 

testimony the onti area that is really critical. That is on pages seven through nine of the bill, 
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Sections 14. Th-, bulk of this language takes care of the problem that I Just outlined. 

Streamlin.es the complain process, allows the producer to file a complaint to our agency and we 

t)4tt just immediately shoot that complaint to the court and the validity behind the complaint. 

That is the bulk of what the MU does. With that Mr. Chairman, I think the best I can do is just 

answer questions, {PLEASE READ PRINTED TBSTIMONY THAT KEN BERTSCH 

REFERRED TO WHICH IS ATTACHED} 

This bill is house keeping of the best kind I believe. 

CHAIRMAN NICHOLAS: Any question committee members? 

REPRESENT A TlVE KREIDT: You purohase a bond to be protected. What grounds is the 

bonding company using for not paying the producer? 

KEN BERTSCH: The Assistant Attorney General is not here today. I was hoping that he 

would be here so he could answer some questions. Legal Questions. The best way that I can 

answer your question is I don't know, It has always oceutted to me that is part of the reason we 

went to work on this bill. The purpose of the bond, and I know in the dairy and the some of the 

PSC warehouses. Statues that you are probably more familiar with. Those bonds are put in 

place and as far as l know there is seldom a problem with the pay off. The ''onding company 

In this particular case objected on a number of grounds to pay what the administrative judge said 

Was the correct assessment on our part as to the moneys that were owed. They were the ones 

that basically pushed that case to district court to get a reaffinnation from the court that they did 

in fact owe that money. But in each separate process the bonding company has been able to get 
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Away with out having to pay off the obligation, As I wtderstand dealing with the Attorney 

Generals Office but also the legislative council who wrote the bill tl&&t the technicalities within 

the bill now is we can now force that payment to occur. Tightens the process down. 

CHAIRMAN NICHOLAS: Re-_presentative Kingabury. 

REP, KINGSBURY : Mr. Cbainnan. Ken. You mentioned companies like SIMPLOT AND 

AV ACO coming in and changing the face of potato agriculture. Actually this is kind of a bad 

seed in the whole program. I visited extensively with a broker aft« I saw this bill and he had no 

problem with the bill. He reGd tJVt:Jf'J word of it.. He said you have to know who you are dealing 

with. By and large a bad apple dose not get to far. 

KEN BERTSCH: If I could comment. When I mentioned SIMPLOT AND AVACO it was 

simply to point out that the industry has changed during the past ten to twelve years. 

Part of this bill is it will allow us to better regulate that licensing process, There are certain 
wewcness through out the law that we are starting to take oare of with this bill, I did not mean 

to state we are having a problem with SIMPLOT AND AV ACO. There contracts are probable 

some of the most reliable pl,ices to do business. 

REPRESENT A TIVB ONSTAD: Is the PSC involved with this? Is there any similarities with 

this to the Wimbtllton Grain Company. Is it the bonding company or the company itself? 

KEN BERTSCH: Both companies are withholding at this point. The buyer, the processor 

Refuses to pay and the bonding company refuses to live up to its obligations to pay. A little 

change on the front of the bill is the terminology. for the word insolvency. We have dealt with 

that in this committee. They objected on grounds that the use of the term insolvency didn't 

· ···,.,1 include the definition of failure to pay. All this company did was refuse to pay, They 
.. _../ 
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p,ocessed it and they did not pay the guy. They started makina legal objectionn bue on the fact 

that there is no definition of what and is. Wo are aoina to tiahton that down tJ little bit. 

Th6' second part to your question is we are trying to build some similarities u to what the PSC 

Bondir1g statues look like. So W'll arc better able to do our job. I talked to Jon Milken 

And asked him to take over this licensing proces, because they are moN capable of h. 

They have the resources to do it, We don't, There is a section in the bill that says we can 

recover our legal costs, Currently we catt't. My agencies i1 out about ten tho·uaand bucks by 

now, There are large legal fees for the producer as well a, us. 

CHAIRMAN NICHOLAS: Rep, Mueller 

REP. MUELLER : In that section that you referenced. there the heavy lifting is being done in 

this particular bill. Dose the Conurussioner currently have, commissioner bein1 ~lf I am 

asswnin& have the where with alt to call for financial information that may or may not result ln 

requiring for addition bond. Is that something you do cwrently or can do. 

KEN BERTSCH: The way the current law is written it dose allow us to investigate any 'flnancipJ 

infonnatio~ in fact the applioatiort process which addresses this canies this ~nfonnation with it. 

We are trying to tighten that up also to get better infonnation so we CW1 do a better job. 

CHAIR.MAN NICHOLAS: Anyone wanting to offer support for 2326. Any opposition to 

SB 2326? 

CHAIRMAN NICHOLAS : WE WILL CLOSE THE HEARING ON SB 2326, 
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Meter# 
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CHAillMAN NICHOLAS: Committee members, we will revisit SB 2326. What are your 

wishes on SB 2326. 

There was a short discussion on SB 2326 and Chairman asked for a motion on the bill. 

REPRESENTATIVE NICHOLAS ASKED FOR A MOTION ON THE BILL. 

REP. KINGSBURY: MADE A MOTION FOR A DO PASS. 

REP. POLLERT SECONDED THE MOTION. 

TBEROLLWAS TAKEN. TBEREWERE 10 YES 1 NO AND 2 ABSENT 

REPRESENTATIVE ONSTAD CARRIED THE BILL. 

CIIAIRMAN NICHOLAS CLOSE ON SB 1.126 
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TUTIIIONY -2321 
Senate Agrkdure Committee 

February 1.t, 2003 

Good morning Mr. Chlinn., end memberl d the Senate Agrtcutture COmmlttee. For the record, 
my name fl Ken 8et1lct'I and I NrV• • ND Statt Seed CommlMloner, Thank you for the 
opportunity to provldt teetinony on SB 2326 ...wing to the~ Potato DNler8 Lk:ente 
proceat carried out by the Seed Depar1ment and oc,vemect under N.o.c.c. Chapter +11. 

I WIN attempt to briefly outline h deYelopment d the bHI and llgnlflcan1 changes In Century Code 
gGVfJffllng the proceu. The bl before you 11 anytt,tng but brief, but I would pofnt out that many d 
the changN l'lllate to an r.... you dllculNd ynttrday In SCR 4018; • chapter re-write. A large 
patf't d the language In SB 2328 can be conektet'ed 11houlekeeping", The m-.or objeottve behind 
the blN 11 to .....-nHne the proc111 for determining and ~ng violations within our 
obllgdontoftheltahM. 

The law 11 Intended to provide producer protection for nc,n..payment d potato purchaw, limHar 
to PSC Wat"ehouM and Agriculture Depaw1ment Dairy bonding statutes. We haVe found rwer the 
past two yen that mlljor weakneseea exist In the current language of the atatute, 

In December d 2001, a potato producer flied a complaint With our agency under the guidelines of 
Chapter +11. Mer followtng terms <A the statute, Including administrative hearings and a 
sobtequent appeal to dfltrfct court the complaint ha stiff not been reeolved, After toHowfng all d 
the ltept In the current law, the producer Is now allowed (with permlseion <A the Commluloner) 
to fll• a law.ult In court. After two years, and thoutand of doUars In coet to the producer and thlt 
agency, the producer Is etlH unpaid. 

Thia blll 18 Intended to replace ttMf lnadequacle8 o1 the current statute with language mode1ed on 
state lawt that provide producerl Immediate rellef In C8NI of nc,n..payment or lnaolvency. 

I wtN provide tome milt ccrnmentl on the llgnlbnt changet to current law, while bypassing the 
•l'NI of the bfll that can be contktered cleanup or houlekeeplng. our Allfstant Attorney 
General, Paul Gennofua, ft In attend8nCe today and wtll provide Information on techntcal 
correctiontlnthebltt. 

Page1,Sdon1: 

Ptge 2, Section 3: 

Minor addltiont, lndudlng an updated definition of the term 1,-,tvency, 

UOM 19-23 proylde better Information to the Depat1ment In the bnalng 
proceu, end are neceatary In determining bonding arnountt. 

WOii 8::15 contain languag. paralleted In otMr NCtlont regMtlng 
llcen8lng problem• In other ltltea, 
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PilQI 5, s.ction 8: 

Page 7-91 Section 14: 

Changes outdated languagt. otariflel the typed flnMoia NCUrity 
lnatrumentl available for UN, and adds the tenn IMONency - defined In 
section 1. 

Cl'Ntfl • new MCtlon modeled after PSO etatute that dariflea the 
procesa followed under a bond tennlnatlon, 

Utlz• infonnatlon from 8ection 3 for purpoee of IUlpendlng or revoking 
cut'l'tntll01r1111. 

ecw .. the key, .... In the bHt. Tta. bufk cl pagN 7 and 8 detete the 
language that hM prcNen lnefftctlve In protecting lntereltl of potato 
prc,ductt't. Uot 20, Pw a unptfflee the campfalnt J)rOCNI for the 
producerl. and allowt the Comml•onera office to lnvedgate the 
complaint. 

Uot 21, :-:• eMmlnetet the r.-qulrement for ldmlntltratlve heiring 
and IIIOWI commillklner (With • IUpportabte complaint) to appfy 

, dlrectty to Dietrlct court fot re,w In the 0111. 

Une 3, PA e provldet that the court lhould review the caN In • 
aummary manner, make • dedllon In the cne and directs the 
Commlltloner to prOCNd baeed on the Judgement d the court. 

Line 11. ew 9 allows the committk>net to tollctt add~ Information 
on outstanding obftgatfon• due to producera by the deafer In queatfon (fn 
a llmllar manner to current statute). 

0 AH d the changel outNned In ttia aectlon are Intended to condenle the 
comptalnt and administrative action provlaiona d law to lllliat In 
prcwldlng more timely reeo,utlon to comptalnta. 

.J 

Page 9, Section 15: 

Page 9, Section 18: 

Provldea guidance to the Commlltioner In re«Ntry and dl$bibutfon d 
financial MCUrity. 

Provides that the Attorney General shalt repreeent the Commlllloner In 
'• dons, and allows recovery d legal coatt from bond proceed• 
(8'mll• to PSC and Dairy bonding atatutes). 

Page 13, Section 24: Lint 18 references the application process, and tighten, requirements for 
accuracy In providing Information fot ltcenalng purpoeea. The remainder 
of the aectlon 11 rewritten language. 

Page 14, Section 28: Repeal• unneceuary Metiona of the current law retated to laauance of 
llcentee (rewrihn In other NCtions of the but) and the ftllng 10hedulee of 
commllllonl and charget by whol•le dMlerl. 

Mr. Ct.nnan and committee membef'I, thla l11n outline d the most Important changfll to the 
Current law IOUght in SB 2328. At you notice, the blN dOM contain 11n emergency cllUII, which 
would 1tlow the Deplrtment to make the appropriate changel to the llcen.,ng procet1 In advance 
of tht June 30 apptlcatlon deadline thia yw. 

Al wrftten, SB 2328 aflO accompflthel a m..- rewrite d an outdattd chapter In ~ law. We 
betllYe that 8UCCettful PM•• of the bHI wlN prcwlde much Improved protectlon for producett, 
white attowtng the Seed Department to conduct tta dutlee tn a mort efficient and effective manner, 
t Mk for yc,ur tupport of thl• legt.,atlon, and wttl ltand for queltk>na or defer to Mr, Oermolus, 

. . . rdl tf Nd t Modtffl lnforMltton tyet• for 1teroftl•fN n 
Ttlt lliel'Olfll!hl• , .... on thf I f 111 1rt aocur1t1 r...-un of reoo • tt":t ... ~ of th• AMtrf cM'I NttfONl tt_..rdl 1Mtftutt 
...... ff tlid fn th• rttUlll' eour1t of IMfMtf •• h Tfh,,.=t,C:f Ucir:-r:1111bl1 thM'I thf I Notte,, ft it M to thl qutllty of the 
(Alftl) for 1rchtv1l 1tcroftl1. NOTlCII I t I 

doalf\t .,., .. f H•· ~ ~ \:t~~ ,daa lo3 
~~► 't et ~'A- ~ • D•t• aperator • • .,,.tur• 
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