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2003 SENATE ST ANDINO COMMrJTBE MINUTES 

BILUR.BSOLUTION NO. SB 2348 

Sena1e Human s.vicee Committee 

a Codrence CommJuee 

Helrina Date February 5. 2003 

T NumNr Side A SideB 
l X 

Committee Clerk Si 

Minutee: 

Meter# 
2025-4925 

0 SBNATOR JUDY LBB opened the public hearing on SB 2348 relatina to nonprofit corporations 

that operate or control bolpf tala, nuntna homes, or other health care facilities. Senator IM was 

one ot the penon1 who had introduced the bill at the request of the Attorney General to be able 

addnu iuue1 concemtna entitia such a health l)'lteml when they sold their many of facilities 

in North Dakota and moved out of state. 

WA YNB STBNBHJBM, Attorney Oen«al, tettified in favor of the bill. (Copy of 

COl'NllpOlldenc provided tom the Attorney General reprdJna Banner Health System) Mr. 

Stenehjem ltated this bUI wu here u he needed some assistance &om the Logislature in 

••am-ttna what la .ir.dy the 1uthority of the Attorney OeneraJ 1w on a particularly important 

pubUc policy lnue. What lhouJd we do when we have a non-profit orpnizadon that ex.fat, in the 

l&lte ofNortb Dakota. We 1ee lt1 tax exempt ltatus, pauonqe ftom,North Dakota COftlUmen. 

) donltionl tom the pubHc. and then decldet (at IOffle point) that they're aotn1 to sell their assets 
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Senate Human Servicee Committee 
Bill/Reaolution Number SB 2348 
Hearin& Date February 5, 2003 

hero in the ltlte of North Dakota_ tab them ad l•ve the state IOd ., elMWhere. Banner ffealth 

S)'ltcm brouaht the matter to a had. It wa never thouaht that a non-profit aa-cy would sell to 

another non-profit qency. Mr. Stenehjem Mid he viewed tho leaialation in 1999 and this bill u 

limply an auameotation of authority that the Attorney Oeoera1 •• office already bas under 

common law and constitutional principle. But a bill like thia will help to set forth a specific 

proceu. State need, a public policy statematt ... desianed to address issue. Passed out copy of 

editorial from Modem Hulthcare which set, some of public policies. (Meter# 2140 • 2630) 

SENATOR BROWN: If you could use an example, what would you have liked to see different? 

Would you like to have attached some of those wets? 

WAYNE STENEHJEM: Some of the money should been left here. Cotttinued discussion 

regarding the common law authority. A bill like this would set forth a specific statutory scheme. 

Clarification of state law. (Meter #2730 N 31 SO) 

PAR.RELL GROSSMAN, Director of Consumer Protection and Antitrust Division of the 

Attorney GeneraPs Office, testified in behalf of the bill. Mentioned that a numb« of other states 

have enacted limilar statutes that codify the attorney general's role in protecting the public 

int«em when there is a conversion from a non-profit corporation to another non-profit 

oorporation, and what happens with the charitable trust that imposed on the assets or proceeds 

from that transfer, (Written testimony) (Meter #3250 • 3400) 

CHRIS RUNOB, Bxecutive Director ofNDPBA and Sec.-Treas, of ND AFLCIO. indicated their 

support of SB 2348. They have tracked this on behalf of their members since 1999, so they are 

very supportive of what the Attomey General•• office is doing. (Meter# 3475 • 3S29) 
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Page3 
Senate Human Services Committee 
Bill/Resolution Number SB 2348 
Hearing Date February S, 2003 

ARNOLD THOMAS, President of North Dakota Healthcare Association, testified, He stated the 

North Dakota Healthcare Association were the primary architects in the legislation in 1999. He 

appeared in a neutral position as his board and other large facilities were to have a conference 

call in the afternoon to discuss the merits of this bill and determine what they may do to work 

with the Attorney General in terms of what to do with this measure. We would like to have the 

opportwlity to visit with the Attorney General's office relative to that discussion to see where we 

may go and then come back and report back to the committee. ( Meter # 3568 • 3900) 

SBNATOR LEE: Fiscal note ... explain? 

PARR.ELL GROSSMAN: Some of it depends on the amendments because as the bill is drafted, 

I think it's probably physically neutral. Difficult to give estimate. (Meter #3930 - 4165) 

SHELLY PETERSON, from Long Tenn Care Association. In a neutral position, because as the 

bill is written they do have some issues with it. Their legal counsel has been working with the 

Attorney Oeneral. Spoke about 84 nursing home facilities in North Dakota, of which 79 are 

non-profit corporations. Stated laws omrently in place that address nursing homes changing 

hands isn't the best. (Meter# 4175 • 4607) 

CHRISTOPHER DODSON, of the North Dakota Catholic Conference, testified in a neutral 

position. Their concern is the trend in other states. The intent of this bill is not a problem. It is 

where it could go in the future. (Meter #4613 • 4893) 

SENATOR LEE: Closed the public hearing on SB 2348. (Meter # 4925) 
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2003 SENA TE ST ANDINO COMMl'ITEE MINUTES 

BILURESOLUTION NO. SB 2348 

Senate Human Servi~ Committee 

Cl Conference Committee 

Hearing Date February 17, 2003 

T Number Side A SideB 
2 X 

Committee Clerk Si ture 

Minutes: 

Meter# 
768- 1680 

SENA TOR JUDY LEE opened the committee discussion on SB 2348 pertaining to nonprofit 

corporations that operate or control hospitals, nursing homes, or other health care facilities, and 

to provide an appropriation. 

WAYNE STENEHEM, Attorney General, appeared to present amendments to SB 2348 in 

cooperation with the ND Healthcare Association, the ND Long Tenn Care Association and other 

interested healthcare facilities in North Dakota. (Written testimony and proposed amendments 

provided) (Meter# 809 .. 1174) 

SENATOR POLOVITZ: In section 3, you said 1'when necessary•, what does that mean? 

WAYNE STENEHEM: That has to do with the hearings. (Meter # 1207 • 1287) 

SENATOR BROWN: Is this going to give you what you need now? 

WAYNE STENEHEM: I think so, What we didn't have before was a structural road map of 

·:) whatto do, ... (Meter# 1311 .. 1337) 
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Senate Human Services Committee 
Bill/Resolution Number SB 2348 
Hearing Date February 17, 2003 

ARNOLD THOMAS, President of Healthcare Association, stated they were in SUJ)J)Ort of the 

amendments. This does provide a road map, ... Language here will provide specific clarity, 

(Meter# 1349 - 1445) 

SHELLY PETERSON, ND Long Tenn Care, stating they would like to go on record supporting 

the amendments. (Meter # 14S5 - 1467) 

Committee discussion - none: 

SENATOR FISCHER made a motion to approve the amendments. 

SENATOR POLOVITZ seconded the motion. 

Roll call was react. 6 yeas O nays. 

SENATOR FISCHER move do pass as amended. 

SENATOR. POLOVITZ seconded the motion. 

Roll call was read. 6 yeas 0 nays. 

SENATOR LEE will be the earner. 

The meeting was closed. (Meter # 1680) 
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Amendment to: SB 2348 

FISCAL NOTE 
Rtquated by Legl1lltlve C~uncll 

02/20/2003 

1A. State fl1e11I effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to 
fundi levels and a rlatlons antic/. ted under current law. 

2001·2003 llennfum 2003•2005 Blennfum 2005-2007 Biennium 
General Other Funds G1n1r1I Other Fund• General Other Fund• 

Fund Fund Fund 
Revenuea 

2001•2003 Biennium 2003-2005 Biennium 2005•2007 Biennium 

Countl•• 
$ 

Cities 
$ 

School School School 
Districts Counties Cities District. Countl•• Cltle• Districts 

$ $ $ f $ $ $0 

2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis. 

This leglslatlon provides the Attorney General authority over the conversion of nonprofit healthcare fsollltles (I.e .. 
hospitals and nursing homes) to for-profit or nonprofit corporations. 

The parties to the proposed agreement or transaction must notify the Attorney General of the proposed agreement or 
transaction. The Attorney General must within 90 days notify the parties of the Attorney General's decision whether to 
approve, deny, or take other action on the proposed transaction. (The review period may then be extended by 
agreement.) 

The Attorney General may review all of the Information provided by the parties Including the experts and consultants 
Involved In reviewing the proposed agreement upon behalf of the parties. The AttOt'ney General may hold public 
hearings regarding the proposed agreement. 

The Attorney General considers a number of factors In deciding whether to approve, deny. or take other action on the 
proposed agreement or transaction. 

For this purpose the Attorney General main retain such experts and oonsultants as necessary to review the proposed 
agreement or transaction. The Attorney General Is entitled to reimbursement of those review oosts. 

If necessary, the Attorney General may Initiate an Investigation In connection with the publlc hearing, The Attorney 
General Is entltl~ to reimbursement of those review costs. 

The Attorney General may bring proceedings In district court to secure compliance with this leglslatlon. If the Attorney 
General prevalla the Attomey General la entitled to reimbursement of attorney'& feea, 

3. State ftscal lffect detail: For Information shown under state nscal err.ct In 1A, please,• 
A, R1venu1a1 Explain thf r,wmue amounts. Provide detall. when appropriate, for each re""nue ty~ and 

fund atrected and any amounts Included In the e>tecutlve budget . 

. :) Due to the Infrequency of ocourrence and unknown Impact of this bill. a fiscal Impact estimate Is unavailable, 

I 
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B. Expendlturea: Explain the expenditure amounts. Provide det1H, w1-n ,pproprlate, for each agency, line 
Item, and fund affecttd and the number of FTE positions afleoted, 

The leglslaUon requires the parties to pay the Attorney General's attorney's feea and costs In the event of lltlgation. 
Due to the Infrequency of occurrence and unknown Impact of this blll, a fl101I Impact estimate Is unavailable. 

C. Appropriation•: EYplaln the appropriation amounts. Provide detall, when appropriate, of the effect on 
the biennial approprlati'on for each agency and fund affected and any amounts lncludtld In the executive 
bud(Jtlt, Indicate the relationship between the amounts shown for •",,.ndltures and appropriations. 

Not appllcabte 

■me: Office of Attorne General 
hone Number: 02/21/2003 
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BIIVReaotutlon No.: SB 2348 

FISCAL NOTE 
Requested by Leglalattvt Councll 

01/28/2003 

1 A. State flacal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to 
I fund/no /eve s and BDDroDrlatlons antlclD8ted under current law. 

2001-2003 Biennium 2003-2005 Biennium 2005•2007 Biennium 
General Otherfunda General other Funds Gen.ral other Funds 

Fund Fund Fund 
Revenuea 
Expendltur• 
A.,.,. v.,rlatlon, 

1 B. Countv, cltv. and school district ftacal effect: /dent/Iv the fiscal effect on the aoDroorlate DOlltlcal subdivision. 
2001-2003 Biennium 2003-2005 Biennium 2005•2007 Biennium 

School School School 
Countl• Cltle1 Districts Counties Cities Districts Countk>1 Cttle1 Districts 

2, Narrative: Identify the aspects of the measure which cause fiscal Impact and Include sny comments relevant to 
your analysis, 

This leglslatlon provides the Attorney General authority over the conversion of nonprofit healthcare facllltles (I.e., 
hospltala and nursing homes) to for-profit or nonprofit corporations, 

The parties to the proposed agreement or transaotlon must notify the Attorney General of the proposed agreement or 
transaction. The Attorney General must within 90 days notify the parties of the Attorney General's decision whether to 
consent to, give conditional consent to, or not eonssnt to the proposed transaction. (The review period may then be 
extended by agreement.) 

The Attorney General may review all of the Information provided by the parties lnoludlng the experts and consultants 
Involved In reviewing the proposed agreement upon behalf of the parties, The Attorney General may hold publlc 
hearings regarding the proposed agreement. 

The Attorney General considers a number of factors and such other Information the Attorney General deems relevant 
In deciding whether to consent or not consent to the proposed agreement or transaotlon. One of the most significant 
aspects of the review wlll be the determination on how the parties will use the charitable trur.it proceeds from the 
transactions. 

For this purpose the Attorney General main retain suoh experts and consultants as necessary to review the proposed 
agreement or tranaaotlon. As the leglslatlon Is drafted at this time, the parties would be responsible for paying all 
public h$8rlng costs and review costs Including the experts, eto, 

If nece8&ary, the Attorney General may Initiate an Investigation In conneotlon with the public hearing, 

3. Stat• flacal effect detall: For Information shown under state fiscal eff,ct In 1A, please: 
A. Revenue,: E"plaJn the revenu• amounts. Provide detail, wMn appropriate, for each revenue type and 

fund effected end any amounts Included In the executive budget, 

Due to the lnftequenoy of ooourrenoe and unknown Impact of this bill, a flscal Impact estimate Is unavailable, 

Ttlt 1torotr-..hfo , ..... on thtt fH1 ll"t acouratt reprocbltfons of recol'dt dtlfYtrtd to NOdlm 11\fOl"Ntfon tvtt• for 1forofft1f,.. and J 
wert ff llld f n tht rttUl•r oour11 of bulf 1'1111. Th• photoeraphf c procH1 ... t, ttandlrdl of th• AMtrfoM N1tfon1l ttanderdl lnttf tut• , 
(ANII) for archf~•l MlorofflM, HOTJCII If tht ff\lflld , .... lbovt ,. lHI lttlb\t thin thf• Mottet, ft ,. dut to tht qualttv of tM 
docuwit bltna ft lMd. \ 
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B, l!xpendlturN: Explain the expenditure ,mount,. Provide dttaN, when apptoprlate, for each agency, line 
Item, and fund al'lect9d end the number of FTE posltlon• effected. 

The leglllatlon require& the parties to pay the t\ttomey General'■ attorney■ fees and cottl In the event d lltJgatlon, 
Due to the Infrequency of occurrence and unkr:vNln Impact of thl1 bHI, a ft8081 Impact estimate Is unavailable. 

C, ApproprtatJons: Explain the appropriation amounts. Provkhl detail, when appropriate, of the eW.Ot on 
the biennial approprlatJon for each agency and fund •ffected and any amount, Included In the executive 
budget. Indicate the ,.,atlonshlp l»tween the amounts shown for expenditures and appropriations, 

Not appUoable 

Perrell Groasman/Kath Office of Attorne General 
701-328-3404/328--36 red: 02/03/2003 

oper1tor'• • 
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38360.0101 
Tltle.0200 

Adopted by Senate Human Services 
Committee 

February 17, 2003 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2348 

Page 1, tine 11 after II A BILL" replace the remainder of the blll with "for an Act to create and 
enact sections 10-33-148 arid 10-33-149 and a new subsection to section 50-24.4-15 of 
the North Dakota Century Code, relating to transactions by nonprofit corporations that 
operate or control hospitals and nursing homes and property-related costs for nursing 
homes; to amend and reenact sections 10-33-144, 10·33-145, 10·33•146, and 
10·33•147 of the North Dakota Century Code, retatlng to transactions by nonprofit 
corporations that operate or control hospitals or nursing homes; and to provide a 
continuing appropriation, 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 10-33 .. 144 of the North Dakota Cen1ury 
Code Is amended and reenacted as follows: 

10-33 .. 144. Transaction by a nonprofit corporation delAg IH:1siAese aa 
ru2tratlng or controllfng a hospital or nursing home .. Notice to attorney general -
Waiting period. 

1. A nonprofit corporation E4o1Ag buslAeso a~ operating or controlflng a 
hospltal or nursing home shall notify the attorney general In writing before 
closing an agreement or a transaction that will: 

a. Self, lease, transfer, exchange, option. convey1 moftgeme, efeate e 
security Interest In, or otherwise dispose of to a for-prof t e'fl&Ali!loUeA 
,Qt'2Qta1IQD Qt ~ntlt~ Qt a ngoprQfit CQtQQratlgo Qt §ntlt~ H fifty percent 
or more of the assets er e~eratleAe e# lhe eer~eretleA ElelAg 19ue1Aeee 
e& a hospltal or fifty ~r;:• o~ :fe ~t~ :i:: ~r :Ve~~~• a releteEI 8f(l8Aii!atleA _! tb_ sel_lo__cor __ r_ ti ___ r _ I_ v _ _ye_L -· .t 
agreement Qr transaction: 

b, Sell, lease, l,ansfor, owehange, ej:'ltloA, eo,wey, MeFtgage, e,oate a 
eeet:i,lty IAterest In, er et~1erwlae ele~eee el any e# 4f:te aeeete e• 
e,se,allens e# the eo,pe,alleA Efelng 19t:1slnese ee e ~espllal er any el 
the aseete e, 019eratlens ef a related efganli!atleA II the t,anseeUeA 8f 
eornemeAt win ,esult fn any #er ~refit erganl:i!atleA ewnlASJ e, 
eeAbelliAg #!ft~ ,,ereent a, mere e# tf:te aesete er epe,atlene e# the 
eerpeFatlen dolna huslAese ae a f:ieepUal er ,,, ==~:~:e e# the 
asseto er operaUor=ie e# a related organl2atleA r f r 
t§~goaslblllt~. gr gQvernaoQg Qf flfl~ ger,~ot gr mgre Qf th1 a&H!II '1[ 
ogeratlQO& Qf lbe 0Qngrgfll cgrgorat!~:m to a for-12rgflt QQtQ.QtaU,m gc 
§Otlt~ or another nonprofit corporation or entl~: or 

0, Result In any for-profit efganli!otlon corporation or entity or another 
nonprofit corporation or entlt~ having control of, govtJrnance of, or the 
power to direct management and policies of the nonprofit corporation 
ElolAg huslAoes ae operating or controtllng a hospltat. nursing home, 
or e related organliatlon. 

2, Ib~ §!Jb&Ut~tlQ□ Qf a Dfi~ cQrgornt1 m~mb~u tbat trao~f~r& tb1 ,oolrgl of. 
rn&QQC§lbllltY for. or gQ~§trliOCI of lb~ tlQOQtQfit CQ[Qgt&tlQD. lbl 
sub&IIIUUQD 2f a m1mb1r gf lb~ gQ~iitnlog bQd~. Qt an~ 8[['10QlllJIDl1 

Page No, 1 38360,0101 

' 

,' 

} 
I 
J 
j 
( 

~ 
l 
f 

l 
I 
i 



r 

• 

."-....,. 

.. J 

written or oral, that would transfer voting control of the entity. Is a transfer 
for purposes of this sectloo, 

~ This section does not apply to the foltowlng transaction&.: 

1,. An action lnvofylng the enforcement or foreclosure of a security 
Interest, lien, mortgage, !udgment. or other creditor rights, 

~ Agreements or transactions In the usual and regular course of the 
nonprofit corporation•§ business and activities.-

~ The notice must be provided to the attorney general not less than ninety 
days before the closing date of the proposed agreement or transaction, and 
m.Y.ltlnclude: 

a. The names and addresses of the eorporatlon doing business ae a 
hospital, the for profit organlzatloA, anel all etkef parties to the 
proposed agreement or transaction; 

b. The terms of the proposed agreement or transaction, Including the 
proposed sale price; 

c. A copy of the proposed agreement or transaction; and 

d. 4nlormaUoA regaFdlAfl wt=tolhor a ~ financial or economic analysis by 
an expert Qt Independent consultant has been p,eparod ooneemlP.: 
tt=ie EIOiJree te whloh the preposeEI agreement or transaeUen wlll sor¥e 
the p~bllo IAtorest, or ooneernlng the fair Market i.ialuo of the 
eorporallon doing euslAeso ao a f:lespltal retained by the nonprofit 
corporation which addresses the criteria set forth In section 
10·33·145. 

3-: .6,, A D.QDQrgfil corporation doing business as a hosrltal or nursing hot'D§ may 
neither transfer nor convey any assets or contro through an agreement or 
transaction described In this section untlf ninety days after the corporation 
gives the attorney general notice required under this section, unless the 
attorney general waives all or part of the waiting period. eolore tho eAEf ef 
the waiting period, the auon~ey gene,al may e~doAe the porlee ~P to el~~ 
aadlUonal days by proi,4elng \Witten Aotloe of the e~deAelon te the 
oorpofaUen, The waiting period may be extended for one or more 
addltlonal sixty-day periods upon agreement between thA corporation and 
the attorney general. or pursuant to a court order. 

4r ;he Aotloe reEf1:tlFemente of thlo aeetlen do Aet BP.ply to a pro1=teeeEt 

=~=~rl::b::~===:=:=~=~=t==~g t~e same 
req1:1IFeMenh; tJ.!tat may apply li!ndor eeetlon 1 e aa 122. 

SECTION 2. AMENDMENT, Section 10·33 .. 145 of the North Dakota Century 
Code Is amended and reenacted as follows: 

10•33-145. Transaction by a nonfroflt corporation deh~g bualneee aa m: 
entity operating or oontrotlfng a hosplta or nur1(ng home • Attorney general's 
powers and duties• E><perta • Conttnulng appropriation. 

1. Upon receipt of a notice under section 10-33-144. the attorney geoeral may 
review and Investigate the proposed agreement or transaction and may 

Page No, 2 38360,0101 
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require the nonprofit corporallon Elelng buelAeee ae or entity operating QC 
&Q0.1l.QJ.llng a hospital Ql,nurslng hQmQ and the let' profit e~goAl2alleA Q1b.iH: 
par!les 10 the agreement or transactlo.n to provide to the attorney general 
any addltlonal Information relevant to the review vr Investigation of the 
proposed agreement or transaction. 

Upon receipt of a notice under section 10-33·144, the attorney general may 
review the proposed agreement or transaction to determine whether , 
consummation of the proposed agreement or transaction by the nonproUt 
corporation dolAg buelt:ieoa ae .Ql.Jfiltlty operating or controlHng a hospital 
or nursing home Is consistent with the purposes of the nonprooi 
corporatlon or entity operating or controlllng a hospltal or nursing home and 
~ fiduciary obll~i':!tlons of the eerf)oraUeA ElelRg hl:.lslnese ae a t:les13Hal aA~ 
tho obllgalloAo el the officers and directors of the nonprofit corporation 
doing business ae or enfill operating or con1rolllng a hospital or nursl'cf: 
bQID§ and Is In accordance with law. The attorney general shall consl er 
the followlng factors In reviewing and evaluating a proposed agreement or 
transaction: 

a. Whether appropriate steps were taken by the nonprofit corpora11on 
doh=ig buolAeso as or entity operating or controlling a hospital Qt 
nursing home to safeguard restricted assets transferred to the 
Jor p,om o•gaAlzalloA acquiring entl1~! 

b. Whether appropriate steps were taken by the nonprofit corporation 
dolAg b~slAeos as or entlt~ operating or controlllng a hospital .Ql'. 
nursing home to ensure that any proceeds of the proposed agreement 
or transaction are used for charitable purposes consistent with 
restrictions placed on assets of and with the charltable purposes of 
the nonprofit corporation doing business as or entity operating or 
controlllng a hospital or nursing home: 

c. Whether the terms and conditions of the proposed agreement or 
transaction are fair and reasonable to the nonprofit corporation demo 
euslness as or en11ty operating or controlling a hospltal or nursing 
home, lncludlng whether the nonprofij corporation doing business as a 
or entity operatlng or controlllng the hospltal or nursing home wJII 
receive fair market value for the~ assets of the eeFpo~atloA and, In a 
m_.oposed agreement or transaction Involving a nursing home, whether 
the proposed agreement or transaction constitutes a bona fide 
transaction; 

d, Whether any conflict of Interest or breach of fiduciary duty.ae 
determined by the attorney genernl, exists afta Qt was dlsclosed, 
lncludlng any confllct of Interest or breach of fiduciary duty related to 
directors and officers of, executives of, and experts retained by the 
nonprofit corporation efolng business es .QJ'. entity operatrng or 
controlling a hospltal, the for pro#lt organization, or nursing home and 
any other party to the agreement or transaction; aRd 

e. Whether the agreement or transaction wlll result In lnurement, 
pecuniary gain, or excess benefit to any person associated with the 
nonprofll corporation doing buolneoa as or entity operating or 
controlling a hospital or nursing home or to any other persoai 

t Whether the transaction Is In the best Interests of the nonprofit 
corporation or entity operating or control!lng a hospl1al or nursing 
home; and 
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Whg1her the tran§actlon Is authorized by the nonprofit corporatloo'a 
governf ng documeota. 

For the purpose of reviewing and evaluating the factors Identified In 
subsectlon 21 the attorney general may retain e>eperts If necessary and 
reasonable and &fiaU 01~ obtain publlo comment regarding the proposed 
agreement or transaction. A contract entered by the attorney general with 
~pert under tbls section does not regulre a bid and, ls exemgt from 
~ers 44·Q8 r1od 54•44,4. If the attorne general Intends to seek 
payment from the nonprofit corporation eetiA&-tM1StAe1SfH!.a or entity 
operating or controlllng a hospital Qr nursing om~ for the cost of any 
expert retained under this subsection, at least five days befori, retaining 
that expert, the attorney general shall notify the .QQOQrmil corporation~ 
~ Q.LM.t~Qmltat!ng or contrpltlng a hospltal Qt nursing home of 
the expert cost projected to be Incurred. A nonproffl corporation ElelAtf 
buslAess as or entfty operating or controlling a hospltal Qr nursing home 
which receives notice under this subsection shall pay the reasonable cost 
of any retained expert. If the nonprofit corporation eelng buelneee as gr 
entity operating or controllJng a hospltaf or nursing home objects to paying 
the costs of an expert, the corporation ~ may seek a district court 
order llmltlng the corporation's or entity's llabllfty for the costs, In 
determining whether to Issue an order, the court shall consider whether the 
expert Is necessary and reasonable and the cost of the expert relative to 
the value of the proposed agreement or transaction, 

4. Section 44•04·18.4 applies to any Information provided to the attorney 
general under sections 10-33-144 through 10-33-147. 

5. All costs, fees, and other moneys received under sections 10·33· 1 ~ 
through 10·33· 149 must be deposited Into the attorney generars operating 
Lund, The moneys In the fund are appropriated to pay the costs Incurred lo 
the attorney general's performance of responslbllltles QUrsuant to sections 
1 Q·33· 144 through 10-33-149, 

SECTION 3, AMENDMENT. Section 10-33-146 of the North Dakota Century 
Code Is amended and reenacted as follows: 

10-33-146. TransactJon by a nonprofit corporation doing b~siAess as .2.t 
entity operating or controttlng a hospital gr nursing homg • Notice of decision• 
PubUc meeting .. Meeting notice. Before the attorney general approi.iee, denJee, or 
takes any other action on a proposed agreement or tranoactlori under sectlol'l 
10 aa 144 or 10 aa 14S Within ninety days of receipt of the written notice regulred 
under section 10·33-144, and such other addltlonal extension of time permitted or 
provided under sec!lon 10·33• 144, the attorney general shall notify, In writing, the 
nonprofil corporation doing business as or entity operating or controlllne a hospital .QI 
nursing home of the attorney general's decision to approve, deny, or ta e an~ othec 
.§£tlon on the _proposed agreement or transaction, Before Issuing a written decision 
under this section, the attorney general 6ftaU ™ conduct at least one or more public 
hoarlntt hearings, one of which must be held In the county where the oorporaUon doing 
business as a hospital or nursing home Is located. At a public hearing under this 
section. the attorney general shall request and receive comments from any Interested 
person regarding the proposed agreement or transaction. At least fourteen days before 
a public hearing under this section, the attorney general shall provide notice of the 
meeting b~ publication In the official newspaper of the city In which the eorporalloA 
aolng bueJneso as a hospital Qr nur~lng horne Is located. The attorney general shall 
also provide notice of the meeting to the governing body of the county In which the 
oor~oraUon doing business ea a hospital or nursing home Is located, If applicable. and 
to t e governing body of the city In which the corporation doing business e&-a hospltaf 
or nursing home Is located, If appllcable. Any party to the agreement may Institute legal 
groceedlngs In the district court of the county In which the hospltal or nursing home la 
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this sect 
fees, costs. an expenses o any nves ga on an procee ng un er t s sect on. 
court shall award att2rney•s fees to the auornQY general under this section b@sed upon 
!huourly rates the attgrnoy general charges to state agengles for the attorou 
general'$ legal services. A court rnaJ'. not apply tho 11m11atton on the rate of tbe attorney 
general's attorney's fees under this section as a !Imitation on an award of attorney's fees 
to the attorney general under any other section, 

SECTION 4. AMENDMENT. Section 10·33-147 of the North Dakota Century 
Code Is amended and reenacted as follows: 

10-33-147. Transaotfon by a nonprofll corporation delno buslAeso as m: 
entity operating or contromn~ a hospital or nursing home .. Attorney general 
decision. The attorney genera may bring proceedings to secure compllance with 
seotloA §.ectlona 10-33-144 through 10·33· 149 In the district Qourt of the county In which 
the hosp(tal or nurslng_home Is located. ff the attorney general determines 
consummation of the proposed transaction or agreement Is not consistent with the 
fiduciary obligations of the nonprofit corporation ElelAg bus,neee as or entity operating oc 
controlling a hospital Qr nurslog,~ and the corporation's officers and directors .. or Is 
not In accordance with law, the attorney general may bring proceedings In the dlstrfgt 
court of the county In which the hospital or nursing home Is located to enjoin the 
consummation of the proposed transaction or agreement or to secure any other relief 
available under the law. In a district court action brought under this section, the 
ellorne ener 's declsf n Is subject to de novo review b~ thP .court, If the attorne~ 
genera substantlally prevails In an action brought under t Is section, the attor~ 
general Is entitled to an award of attorney's fees, Investigation fees, costs. and 
~enses of any lnvest!g_atfon and action brought under this section. The court shall 
award attorney's fees to the attorney general under this section based upon the hourlv 
rates the attorney general charges to state agencies for the att~rney generars legal 
services, A court may not apply the llmlf atlon on the rate of the attorney general's 
a1forney1s f ~es under this section as a limitation on an award of attorney's fees tQ th& 
attorney general under any other section, Fallure of the attorney general to take action 
on a proposed agreement or transaction described ln eeetlon sections 10·3::l-144 
through 10-33-149 does not constitute approval of the transaction and does not prevent 
the attorney general from taking other action. 

SECTION 5. Section 10·33· 148 of the North Dakota Century Code Is created 
and enacted as follows: 

10-33-148. fnvestJgaUon .. Subpoena• Hearing• Powers of the at1orney 
general, lo discharging the attorney general's responslbllltles under section§ 
.10·33-144 through 10-33-149, and In co11nectlon with the public hearing provided for ID 
section 10·33· 146, the attorney general may conduct Investigations, Issue subpoenas tg 
any person dlrectly related to the proposed agreement or transaction, and conduct 
hearings In aid of an Investigation or Inquiry. 

SECTION 6. Section 10-33· 149 of the North Dakota Century Code Is created 
and enacted as follows: 

10 .. 33-149. Authority of the attorney general or a court Is not fmpalred. 
Sections 10·33·144 through 10·33•148 are In addition to, and do not supers~de. any 
other authority of the attorney general established by statute. case law, or common law, 

SECTION 7. A new subsection to section 50·24.4 .. 15 of the North Dakota 
Century Code Is created and enacted as follows: 
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REPORT OF STANDING COMMmEE (410) 
February 18, 2003 1 :03 p.m. 

Module No: SA-31-3088 
C■nier: J. Lee 

lnNri LC: 38380,0101 Title: .0200 

Al!POAT OF STANDING COMMITTEE 
sa 2348: Human Servlcee Commttt. (Sen, J. LM, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(8 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2348 was placed on the Sixth 
order on the calendar. 

Page 1, line 1, after • A BILL• replace the remainder of the blU with "for an Act to create and 
enact sections 10-33--148 and 10-33-149 and a new subseotton to section 50-24,4 .. 15 
of the North Dakota Century Code, relating to transactions by nonprofit corporations 
that operate or control hospitals and nursing homes and property-related costs for 
nursing hom~s: to amend and reenact sections 10-33-144, 10-33-145, 10-33·148, and 
10-33-147 of the North Dakota Century Code, relating to transaotlons by nonprofit 
corporations that operate or control hospitals or nursing homes: and to provide a 
continuing appropriation, 

BE IT ENACTED BY THE LEGISLAnVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 10-33-144 of the North Dakota Century 
Code Is amended and reenacted as follows: 

1G-33-144. Tranaactton by a nonprofit corporatlonllel1111 11wel1111■1 • 
QRerating or oontromno • ho•pttalor nursing home • Notice to attorney general • 
WaHlng period. 

1. A nonprofit corporation EtelAI .,uelAeao aeQperating or contromng a 
hospital or nursing home shall notify the attorney general In writing before 
closing an agreement or a transaction that will: 

a. Sell, lease, transfet, exchange, option, convey, Mert1&1e, ereate a 
aeewAty Interest IA1 or otherwise dispose of to a for-profit ergaAiHtleA 
Qorporatlon or 1mtlty or a nonprofit corporation or entity If fifty percent 
or more of the assets er et,eNtloAe ef tAe oe,po,atteA dolAft huolAeee 
ae a heepltel or fifty pe,eeAt er Me,e of the aeeete or e,e,atloAa ef a 
,elates e,eaAli!atleA of the semna corporation are involved In the 
agreement or transaction: 

b. Sell, loaee, tMAefer, oMet:.oAge, e~loA, eeA·,oy, Mortgage, ereate a 
ee&Yrity IAtereet IA, er otAefWtee ~lepeae of &fl~ of ttle aeeote er 
~e,atleAe ef #le eoi,e,atleA eolAg h~elAeea ae a hee~ltal er aA~ ef 
t~e aeeote er eperatloAe of a related erpAlmtleA If the treAeaotloA er 

=: ,1'1:' ~= : = =~=::ae::::::.ti::1:1;: 
oe.,,eiratieA eolAI e~elAeoe ae a heepltal er fifty pe,eoAt er Meiee ef 
the aeeete er operetleAe ef a ,elate~ e,gaAli!atleA Transfer control, 
responsibility, or governance Qf fifty percent or more of the assets or 
operations of the nonprofit corporation to a for-profit corporation or 
entity or ~no!hlt..o~roflt corporation or entity; or 

o. Result In any for-profit orgaAll!atloA corporation or entity or another 
nonprofit corporation or entity i1avlng control of, govemance of, or the 
power to direct management and pollcles of the nonprofit corporation 
eelAI euelneee ae operating or contrQUJo.g a hospital. nursing home. 
or & related organization. 

2. The substitution of a new corporate member that transfers the control of. 
responslbllbY . for. or govemanoe of the nonprofit oorooratlon, the 
substitution of a member of the oovemlng body. or any arrangement. 
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written or oral, tblt would transfer YQtfng control ot the entiJY.11 a transfer 
tor oumoses of tbl• section. 

~ Ibis seqtion aoptlu to a foreign nonprofit co1PQrat100 that operata or 
controls a hoapjtat 01 nursing home within thls stat1, 

I 

~ This aect!on doea not ,mpty to the following tranaotlons; 

1t An action lovoMng the entoroement or toreotosure of a aeourUY 
Interest. Hen, mortgage. lodgment. or other creditor rights. 

~ Agreements or transactions lo the usual and regular course of the 
nonprofit corporation's business aQd agttyjties, 

-5.t The notice must be proylded to the a~~~ ~ 
days before the 0101100 date ot the P t 
and must lnofude: 

a. The names and addresses of the eei,,eMtleA aeiAI iwiAeN ae a 
hee,ltel, tt.e fer '1Mfit 8flllAl•tleP11 aM all ethef parties to the 
proposed agreement or transaotton; 

b. The terms of the proposed agreement or transaction, Including the 
proposed sale price; 

o. A copy of the proposed agreement or transaction; and 

rJ. IAfof'MatleA rot,al'dlno whett:te, a ADY. flnanolat or economic analysis 
by an e)(l)ert or Independent consultant hae lteew. ,,a,-a,08 
eoAeeMIAI tf'ie degree te \W.leh tt.e ,,e,ea,-, a1reeMeAt er =~==,==~:~===,::,::~:: 
nonprofit corporation which addresses the criteria set tortb In section 
1Q-3a-145. 

A nonprofit corporation doing business as a hosrltal or nursing home may 
neither transfer nor convey any assets or contro through an agreement or 
transaotlon described In this section until ninety days after the corporation 
gives the attomey general notice required under this section, unless the 
attorney general waives all or part of the waiting period. Befero the eAa of 
tho weJtiRg ,-erlod, the aMeMey 1ei,o,al May eMteAd the ,erioa up te olMty 
addltleAal aaye •Y ,reti1lalAI w.-.!MeA Aotlee ef tAo eMteneloA to the 
ee.,e,atloA, The waiting period may be extended for one or more 
additional sixty-day periods upon agreement between the corporation and 
the attorney general, or pursuant to a court order. 

4,. ,Tf:1 e nollee ,e~1=1l,0Monte of t~le eeetleA de Aet apJ)I~• te a ,,opeeed 
aereeMeAt er tmneaetlor1 between ,elated ert,aAli!!atleno eor¥1Afl tho eaFAo 
er olFAllar ehaAtahlo py~eeee and are in adaltleA te any Aetlee 
FOf.lYlreFAeAte that MOY ap,-ly YAder eeotlen 19 3a 1 aa. 

SECTION 2. AMENDMENT, Section 10-33-145 of the North Dakota Century 
Code Is amended and reenacted as follows: 

1G-33-145, Transaction by • oonorottt corporatlonNll'II 1tw1ln111 ae m 
entity operating or contromng • hoepltll or nursing home .. Attomey aaneral'a 
powers and dutl .... Expe,u .. Qootinuloo am,roodatton. 
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2. 

(2) OE:81<, (3) COMM 

Upon receipt of a notice under section 10-33-144. the attorney general 
may review and Investigate the proposed agreement or transaction and 
may require the nonproftt corporation lleln11tw1lne11 11 ?~entltvEPflr:tfng 
or controtHng a hospltalor numloa home and the •te•• .,..,.. ...... _~_.!Ml-•1Mi11A111--•iiMRA 
other parties to the agrgement or transaction to provide to the attorney 
general any addlttonal Tnformatton relevant to the review or Investigation of 
the proposed agreement or transaction, 

Upon receipt of a notice under section 10-33-144, me attorney general 
may review the proposed agreement or transaction to determine whether 
consummation of the proposed agreement or transaotton by the nonprofit 
corporation lleln1 ltwelneee 88 oc enttty o,peraUng or contromng a hospital 
or nurs100 home Is consistent with the pul'D088s of the nonprofb 
corooration or entity om,rattng or contromng a fioiittal or nurstng home 
~~--g_J~:b.~•ij" fiduciary obligations of the ee-,,,.tte" -'•ln1 l!twab•1e81 89 a 
t.a,ttal aAel the el!JH111teA1 ef tlite officers and directors of the ~profit 
corporation •'"' atwelneee •• or entity operating or contromng a hospital 
or nursing home and Is In accordance With law. The attomey general shall 
consider the fotlowtng factors In revlewlno and evaluating a proposed 
agreement or transaction: 

a. Whether appropriate steps were taken by the nonprofit corporation 
fjeln1 .,walne• aa or entity operating or contromna a hospital w: 
nursing home to safeguard restrtoted assets transferred to the 
fer "refit ortenl1atlen1cgulcioo entity: 

b. Whether appropriate steps were taken by the nonprofli corporation 
fjelAI l:twalAeea ae or entity operating or controlling a hospital m 
nursing home to ensure that any proceeds of the proposed 
agreement or transaction are used for charitable purposes consistent 
with restrfotlons placed on assets of and with the charitable purposes 
of the nonprofit corporatlonfjelnc, .,wolAeeo as or entity operat!nSLQ[ 
contromng a hospital or nurslng home; 

c. Whether the terms and condltlonr) of the proposed agreement or 
transaction are fair and reasonable to the nonprofit corporation EfeiAt 
b1:1elReea ae or entity operating or contromng a hospital or nursing 
~. Including whether the nonprofit corporation detA1 ~YelAeee ae 
e or entity operating or contromna !bl hospital or nursing home wm 
receive fair market value for the !m assets ef the ee.,oratieA and, In a 
proposed agreement or transaction lnvoMng a nursing home. 
whether the proposed agreement or transaction constitutes a bona 
fide transaction: 

d. Whether any conflict of Interest or breach of fiduciary duty;-ee 
aetel'f"AIAes t:,~ t~e atte•Ae~ geneirali exists aMQ.t was disclosed. 
Including any conflict of Interest or breach of fiduciary duty related to 
directors and officers of, executives of, and experts retained by the 
nonprofit corporation aelna b1:1alneoe ee or entity operating or 
controlling a hospital, ttie le• "•eflt ertaAii!8tleA, or nursing home and 
any other party to the agreement or transaction; GM 

e. Whether the agreement or transaction wlll result In lnurement, 
pecuniary gain, or excess benefit to any person associated with 
thenonproflt corporation dolAfl la~alAeee aa or entity operating or 
<2ontrofllnQ a hospital or nursing home or to any other person: 
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t Whether tbo tranyotion ts lo the best Interests of the nonprofit 
col'J)Oration or entity operating or oontromng a bo•ottal or nurslna 
home; and 

a.i. Whether the transaction Is authorized by the nonprofit corporatJon•s 
governing doouments. 

3. For the purpose of reviewing and evaluating the factors Identified In 
subsection 2, the attorney general may retain experts if neceasary and 
reasonable and 9MM ~ obtain pubflo oomment regarding the proposed 
agreement or transaction. A contract entered by the attomey general with 
an expert under this section does not regulre a bid and 11 exempt f(Ql]l 
chapters 44-08 and 54-44.4, If the attomey general Intends to seek 
payment from thenonprofft corporation eeiAt 1MIIIAeae aa or eoffly 
o.peratina or controlHng a hospltal or nurstna home for the cost of any 
expert retained under this subsection, at least five days before retaining 
that expert, the attomey genera, shall notify thenongroflt corporation-. 
auelneae ae or enfflY operating or contromng a hospital or nursing home of 
the e>Cpert cost projected to be Incurred. A nong,mtt corporation~ 
ttuelneee ae or entity om,ratlng or oontrolllng a hospital or nursing home 
which receives notice under this subsection shall pay the reasonable cost 
of any retained e>Cpert. If the nonproftt corporation flelAI awelAeae ea gr 
entity operating or controUing a hospital or nursing home objects to paying 
the costs of an expert, the corporation or entity may seek a district court 
order llmltlng the oorporatlon•s or entity's llabllfty for the costs. In 
determining whether to Issue an order, the court shall consider whether 
the expert Is neoessary and reasonable and the cost ot the expert relative 
to the value of the proposed agreement or transaction. 

4. Section 44-04·18.4 applies to any lnformaHon provided to the attorney 
general under sections 10-33•144 through 10·33-147. 

5t. · All costs, fees. and other moneys received under sections 10-33-144 
through 10-33-149 must be deposited into the attomey general's ooeratJng 
fund. The moneys lo the fund are appropriated to pay the costs Incurred In 
the attomey general's performance of responslbtntles pursuant to sections 
10-33·144 through 10:33:149, 

SECTION 3. AMENDMENT. Section 10-33 .. 146 of the North Dakota Century 
Code is amended and reenacted as follows: 

10--33-148. Transaction by a nonprofit corporation 11,, .. , llwelMie.. • m 
entity operating or oontrotllng a hospftat ~ • Notice of decl1lon .. 
Publlc meeting • Meeting notice.. Before tt.e atterAey geAerel appre1Jee1 eeAlee, er 
tal~eo &AV etAer aotleA eA a prepeeea a1reeMeAt e, tMAeaetieA ~1Aaer oeetloA 
10 aa 144 er 10 aa 1-45 Within ninety days of receipt of the wdtten notice rogulred 
under seotlon 10-33·144, and such other additional extension of time permitted or 
provided under seotlon 10:33·144, the attomey general shall notl , In writing, the 
nonprofit corporation aolAg BijOIAeoe ae or entity 2perating 2r r II a hospital Qt 
n.urJ.l.ng home of the attorney generaPs decision to aoprove. deny, or take any other 
action on the proposed agreement or transaction. Before Issuing a written decision 
under this section, the attorney general ~ w conduct at loaat one or more public 
AeairtAg bearings. one of which must be held In the county where the ee•eMtleA ~elA0 
&YelAeee ae a hospital or nursing home Is located. At a public hearing under this 
section, the attorney general shall request and receive comments from any Interested 
person regarding the proposed agreement or transaction. At least fourteen days 
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before a publlo hearing under this seotlon, the attomey general shall provide notice of 
the meeting by publloatlon In the offlolal newspaper of the city In which the ee,,e,etleA 
-,,1n1 &t4el"oaa ae a hospital or, nursing home Is located. The attorney general shall 
also provide notice of the meeting to the govemlng body of the county In which 
theee.,eratiOA _.,11111 &Yelneee aa a hospital rcr nursing home Is located, If applicable, 
and to the govemlng body of the city In wh oh the eei,e,atten _.,1n1 ln,olneee ae a 
hosp~al or nursing home Is located, If applicable. :~1::v~ ~J~Ec1~em:gLT~~ lnstttllte legal prooeedlngs In the district court of th ---~-" . ___ b __ h ______ _ 
nursing home is looated to review the attomey general's deQlslon, In a dlstdot court 
aotlon brought under this section. the attomey generat~ft ~eolsion Is subject to de novo 
review by the court, In a proceeding under this section. the attomey general must be 
served With notice and Is entitled to be heard. If the attomey general substantlaUy 
prevails lo a proceeding under this seotion. the attorney general Is entitled to an award 
of attomey's fees. Investigation fees, costs, and expenses of any Investigation and 
proceeding under this section. The court shall award attornev1s fees to the attorney 
general under this sectionJ>ased upon the houdy rates the attomey general oharaes to 
state agencle~mr.. the attorney general's legal services. A court may not aoply the 
Umltatlon on the rate of the attomey general's attomey's fees under this section as a 
llroltatloun an award j. t attorney's fees to the attorney general under any other 
section. 

SECTION 4. AMENDMENT. Seotlon 10-33 .. 147 of the North Dakota Ce-.,~ury 
Code Is amended and reenacted as follows: 

10-33-147. Tranaactlon by • nonprofit corporatlon.-eln1 1twel11•• • 2r 
entity operating or oonttoHlng • hoIpttal or nursJng home .. Attorney general 
decision. The attorney general may brlng proceedings to secure compliance 
wlthaoetl&A sections 10-33-144 ,through 10-33-149 In the district court of the county In 
.wb!Qh the hospital or nursl.D.Q....b.Qrrul looated. If the attorney general determines 
consummation of the proposed transaction or agreement Is not consistent with the 
fiduciary obligations of the nonprofit corporation delAII h~elAooe ae or entltv 012erattng 
or controlling a hospital or nursing home and the corporatlon1s officers and directors" or 
Is not In accordance with law1 the attorney general may bring proceedings lnJtle district 
court of the county Jo which the hospital or nursing home Is located to enjoin the 
consummation of the proposed transaction or agreement or to secure any other relief 
available under the law. In a district court action brougt.t under this seQ!lQn, the 
attorney general1s decision Is subiect to de noyo review by the court. If the attomev 
general substantlaHy prevails In an action brought under this section. the attom~ 
general Is entltied to an award of attomey•s feeo. Investigation fees. costs. and 
expenses of any Investigation and action brought under this section. The court shall 
award attorney•s fees to the attorney general under this section based upon the houtly 
.rates the attomey general charges to state agencies for the attorney general1s legal 
services. A covet may not app!y the Umltatlon on the rate of the attorney aenert1J~ 
attorney's fees under this seot!on as a limitation on an award of attQmm fees to the 
attorney general under any other section, Fallure of the attomey general to take actlor, 
on a proposed agreement or transaction described In eeetleAoeotlons. 10·33-144 
through 10-33·149 does not constitute approval of the transaction and does not prevent 
the attorney general from taking other action. 

SECnON 5. Section 10·33-148 of the North Dakota Century Code Is created 
and enacted as follows: 

10·33·148. Investigation .. Subpoena .. Hearing .. Powers of the attorney 
general. In discharging the attorney general's responslblllUes under section§ 
10·33M 144 through 1 u-33-149, and In conneotlon with the public hearing provided for In 
section 10·33-146. the attomey general may conduct lnvestlgatlons. Issue subpoenas 
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gg:~ agreement or tranuot1on. and conduct 

and ena~~~:,~W:ectfon 10-33-149 of the North Dakota Cerdury COde 18 created 

10:33::149. --Al.dbQdtv_gf_tb lltoJ · Sections 10:33:144 ibt0UQ6i0:sa-j:a~.ir&g,,~b~.,:, :u&,1•,u=r:t:'I 
~r authority of the attomey oeooml estabHahed by statute. caaa law, or common 

C nt 
S
0
EodCTIOt N 7. A new sub~ectlon to section 50-24.4-15 of the North Dakota 

e ury e s oreated and enacted as follows: 

Recognize any mandated costs. fats, or othe=~eya S!~~fl' a 
oto1ra1 through tranaactions under 1 • 
10:33::149.• 

Renumber aocordlngty 
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2003 HOUSE STANDING COMMmEE MINUTES 

Bll.JiRBSOLUTION NO. SB 2348 

Houae Judiciary Committee 

□ Conference Committee 

Hearing Date 3-18-03 

TaoeNumber Side A SideB 
1 xx 
l xx 

. 

Committee Cleric Si , .. ~!IJP~ 
V 

Meter# 
30-45.71 48-eakl 
1-2 

Mtpgg1: l O members present, 3 members absent (Rep. Grande, Wrangham, Eckre) 

Cltefrm•p J>tKny; We will open the hearing on SB 2348. 

Sandi Tabor, De»MlY AG: Support .. introduced the bill. 1bis bill is the next step of a process 

that started several legislative sessions ago when the ND Healthcare Association and some 

others, got together and decided that it was time to put together some procedures and codify 

those procedures that will put the growid rules in place when you sell a nonprofit to other 

nonprofit entities. This is the next step in that ove.rall procedure and that what this bill does is it 

puts procedures in law to govern the way that not-for-profit hospital or nursing homes can sell or 

transfer assets to for-profit entities. Some have dubbed this the Banner health bill, I handed out 

an article (which is attached) which provides you with some background on what that litigation is 

all about. Because it is in litigation, I am limited on what I can tell you, however, I CM give you 

a very brief scenario and that is that in 1999, Banner Health was created through the fonnation of 

a merger of Lutheran Health Systems, health group in Fargo, and they merged wi~ a group from 
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Phoenix called Samaritan Health Systems. Within two )'elll'8 of that merger. Banner Health had 

sold almost all its assets in North Dakota and moved to Phoenix. Alon, with that sale weot the 

benefits of the tax exanptions that the facilities in this state bad been receivina throughout the 

)'\WI; along with donations ftom citizens of North Dakota to those nonprofit entities. While we 

have; under om office, in fact in common law have the ability to review these types of sales. But 

as Banner shows, however, we have no procedures in statute to facilitate the review. Without the 

procedures laid out in SB 2348, no timeUne exists for companies considering sales or transfers of 

assets to contact our office so that we can begin om comm.on law review process. Consequently, 

in the put, we•ve had to rely Oti; the rumor mill. or other means to find out that these types of 

sales or transactions are about to proceed, so that we can ask the parties to come in and talk to us 

about what they are up to. SB 2348 provides those procedures. Parrell will go into greater detail 

about exactly what those safeguards are and really what this bill does is put the ground rules in 

place. Before PmeU comes up to go into the details, there is one thing that has come up between 

the time that the bill passed the Senate and this hearing and we want to make sure that the record 

is clear on this issue. A concern has been made that the bill may allow our office to use 

charitable trust law to try and stop the sales of' nonprofit ho~tals involving religious affiliation 

or to mandate that the purchasing entities provide certain health care procedures. That concern is 

unfounded. and it is not the intent of this bilt. As I mentioned. what we are trying to do here, is 

to put in some ground rules so that when someone is contemplating the sale of a not-for-profit 

hospital or nursing home to a for-profit entity that we have the ability. a timelitte and other 

mechanisms in place so that we can bring the parties to the table and have discussion about the 

transfer. With that. I'll let Parrell get up and review his testimony. 
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Q•!rn,•• DeKrg; Thank you. 

PID1R Gmetw•a Qlnctor of•• Cwewr Proc,cttoa u4 Aatltnyt Djylllon ora, 

Qfllcf gf A• AG; Support (see attached testimony), 

Ba KaiKteer! Now, say they sell a hospital that is a nonprofit orpnization in North 

Dako*' to whom do they generally sell to. aomebody else who is going to operate it; or to a 

for-profit company or a nonprofit company. or what. Like this BaMet outfit, they were going to 

sell and take the money? 

Mr, Grwwl' Yes, that•s correct. What there is a sale proposed by a nonprofit entity, 

opetator or controlling the hospital to either another for-profit entity or nonprofit entity, then that 

transaction would bigger this review process by the Attorney General. It would give the 

Attomey General an opportunity to consider that transaction in light of the public interest. Under 

current law. the only transactions that were subject to the Attomey General's review. were those 

transactions where the sale involved a sale by a nonprofit to a for-profit. Jn the Banner case. 

Banner had alleged that there were no statutes that addressed the transfer of a nonprofit 

corporation to another nonprofit corporation, which happened in Banner. Of course, the Attorney 

General's position is that there has always been and will continue to be a substantial body of law 

in regard to common law authority in the area of charitable trusts; but this legislation wilt 

certainly now provide that statutory road map for those reviews. 

BClh Kntsbmtr! That process is still in litigation here in North Dakota. 

Mr, Groemu? Yes, that process is stilt in litigation. It bas most recently been in federal court 

and now the process is exclusively in state district court at this time in Cass County, 
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a.. Pe!men! Does the Attorney Oeneral then have the ability to stop the sale to this entity. 

Mrc Greem••! 1be Attomey General bu the ability to review these sales, and then in some 

instances, it certainly would be a possibility if there hadn't been due diligence, or there wu aome 

fiduciary breach or th«e wu some conflict of interest between the so1lina and acquiring mi 

entity. tho• I011I of' situations. It would provide the Attorney Omera1 with that basis to deny 

that, and in that event, the transacting parties could seek a review in district court of the Attorney 

Offleral's position regarding that matter. Likewise, if the parties then proceeded under the 

objection of the Attorney General, the Attorney General would then have the opportunity to bring 

proceedinp in district court. 

Qtlrmen QeKny; Thank you. 

Arnold D-■••11 Prctldent of tile ND llealthc;are Awd•tlon: Support. We were 

instrumental a number of sessions ago. in bringing to you rec.ommendations for putting in place 

in the code. the process and criteria by which hospitals could engage in activity tha~ up until that 

period of time. was really somewhat foreign. that is the buying and selling of hospitals. We had 

no rules of the road in the areas of assets. What we have here today is a not-for-profit selling to 

another not-for-profit and to complicate the issue. when the purchaser is an out-of-state 

not-for-profit oqpmization. What are the rules of the road that need to be followed to ensure that 

community's assets ate handled at a level of responsibility that fulfills the obligations that were 

intended to tax designations preferred upon that enterprise. That is what 2348 does. 

Otlnnen QeKrey; Thank you. Further testimony in support, 

SlaellY Petenoa. Pmkleat of tile Log Term Care AQoclatlon; Support. We have worked 

with the Attorney 0enera1•s office on this bill. As you are aware, the isaue came up because of 
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the sale of a number of nuniq facilitios in NO. We believe that we have enjoyed areat public 

trust and public aood and as a result, we have been supportive of the merits of what thia bill ia 

tryina to do, We don•t bow if it i• the perfect answer or the perfect aolution and I guess where it 

will be tested ii the aext time we have a sale of a nunina home in North Dakota and how smooth 

it .-. We may be back ttext aeuion; but at tbia point. I peas this is the best attempt to ay and ' 

outline when a nonprofit nuniq home sen. t? another nonprofit. What you need to do in that 

process. 

QeJnnen QeXny; Thank you. Fwther te..timony in support. Testimony in opposition. We 

will close the hearing. 

(Reop«ied later in the same session) 

C•e!rwn J>dCm'; What are the committee's wishes in regard to SB 2348. 

BG, M.,....; I move the amendments of the Attomey General. 

B•· DthPore; Seconded. 

Volee vote: Carried. 

BG MIDIQI; I move a Do Pass as amended. 

BID: Jklmeu; Seconded. 

10 YES ONO 3 ABSENT DO PASS AS AMENDED CARRIER: Rep. Manps 

'lllt ato,..,.....lt '- ., 11111 t111 11'1 .... m ..,,.■tlOIII of ........ •11\IOl'III to-"' ,..,..:.,., .. I'll_ lot at-11111,. •l~ 
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2003 BOUSE STANDING COMMmEE ROLL CALL VOTES 
BIWRESOLUTION NO. ~3 £/ ~ 

House Judiciary Committee 

D Chock here for Conference Committee 

Legislative Council Amendment Number 8 f 3 b D, 6 d O f t 6 3 6 0 

ActionTaken 06 ~ tJJ.-~ 
Motion Made By W· y(\{J.J,_IJ..~ Seccmdcd By r½-~ 

ReDNtelltadvet Yes No Reorete11tadves Ye. No 
Chairman DeKrey v Reo. Delmore V 

Vice Chairman Maraaos ✓ Ren.Eckrt, kl!, 
Rep. Bernstein V Reo. Onstad V 

Rep. Boehning V 

Rep. Otdvin V 

Rep. Orande Jt''f} 
Reo. 'f(~~-bury 

, 
V 

Rep. Klemin ✓ 

Reo. Kretschmar ✓ 

Rep. Wrana:ham Af'J 

Total (Yes) 
j .. • /D No () 

Absent 3 
... " !kt· ~ Floor Assignment 

' 

If the vote is on an amendment, briefly indicate intent: 
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(MIi) for 1NhfY1l 1toroftlM, NOTICII If th• ftlMd , ... lbovt ,. \HI ltttblt thin thtl Mottet, tt ,. M to tht quality of tM · , 
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RIPOlff OP STANDING COMMffTII 
812348, • •er"".,_._, . .-..,111d: JUdlofary CommlllN (Rep. Del(Ny, Chllrmln) recommendl 
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SENATE HUMAN SERVICES COMMITTEE 

JUDY LEE, CHAIRMAN 
FEBRUARY 17, 2003 

TESTIMONY BY 
WAYNE STENEHJEM 
ATTORNEY GENERAL 

IN SUPPORT OF PROPOSED AMENDMENTS TO 
SENA TE BILL NO. 2348 

I appear to present amendments to SB 2348 proposed In cooperation with the 

ND Healthcare Association, the ND Long Term Care Association and other 

Interested healthcare facilities In North Dakota. 

These proposed amendments will amend sections 10-33-144 through 10-33-

147 of chapter 10-33 regulating nonprofit corporations. The existing sections 

Q regulate the conversion of nonprofit hospitals to for-profit hospitals. 

0 

This legislation will provide additional statutory authority for the Attorney 

General's role In reviewing proposed agreements or transactions that transfer 

the assets or governance of one nonprofit corporation or entity operating or 

controlling a hospital or nursing home to another nonprofit corporation or entity 

operating or controlling a hospital. 

Section 1 amends section 10 .. 33.144 and defines when a sale or transfer of 

governance has occurred and provides that the parties to the transaction must 

notify the Attorney General and provide certain Information regarding the 

proposed agreement or transaction. 
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0 Section 2 amends section 10-33-145 to provide that the Attorney General may 

· review and investigate a proposed transaotion, and provides the Attorney 

General with appropriate powers and duties to complete these responslbtlities. 

Thia section provides: 1) the factors for the Attorney General to consider In the 

review; 2) for a hearing for public comment; and 3) for the Attomey General to 

obtain experts if necessary and for reimbursement of costs. 

This section also provides for a continuing appropriation for the Attomey 

General for costs incurred performing In the responsibilities under this 

legislation. 

Section 3 amends section 10-33-146 to provide for the Attorney General, when 

necessary, to conduct a public hearing and receive comments from interested 

1
1) persons, and to Issue a written decision on the Attorney General's decision to 

'~ approve, deny or take any other action on the proposed transaction. This 

section permits any party to the agreement to bring an action In district court to 

0 

\ . 

review the Attorney General's decision. 

Section 4 amends section 10-33• 14 7 to provide the Attorney General authorft)' 

to bring proceedings in district court to secure compliance with this legislation If 

the proposed transaction Is not In accordance with faw, Including obtaining an 

injunction or other relief available under law. 

Section 5 creates and enacts section 10 .. 33 .. 14a with any investigation. 

subpoena and hearing powers necessary to discharge the Attorney General's 

responsibilities under this legislation. 

flit llfe....,•t• , ..... on thf• flt■.,. WUl'ltt ~ttw of.reeordl dtlfwl'td to Modttti lnf~tton tvet• fo, llforoff 111 • ·J· 
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r'\ Section 6 creates and enacts section 10-33-149, providing additional 

clarification that this legislation is In addition to, and does not supercede, any 

other authority of the Attorney General whether It is established by statute, case 

law, or common law. 

This legislation adds to and does not replace the Attomey General's existing 

authority over nonprofit corporations and their use of charitable trust proceeds. 

The Attomey General has always had common law authority In the area of 

charitable trusts to correct abuses in public charities. In the area of charitable, 

nonprofit corporations, this common law authority was referred to as the right of 

supervision or visitation and included the Attorney General's supervision or 

visitorial powers. The Attorney General's common law authority has since been 

supplemented In North Dakota by N, D. C. C. ch. 59-04 "The Administration of 

Q Trusts,• N.D.C.C. ch. 59-02 "Trusts for the Benefit of Third Persons," and 

N.D.C.C. ch. 10-33 "Nonprofit Corporations," which provide the Attorney 

General statutory authority over charitable trusts. This legislation further 

supplements the Attorney General's existing authority to review nonprofit to 

nonprofit healthcare conversions. 

Section 7 creates a new subsection to section 54-24,4-15 addressing property­

related costs In the rate--setting system for nursing homes. This provides that 

any mandated costs and fees paid to the Attorney General pursuant to a review 

Invoked by this legislation would be considered In the nursing home property 

cost payment mechanism. 

The North Dakota Long Term Care Association was concerned about 

,~) management agreements for day-to-day operations. 
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.·· ! •senate BIii 2348 Is not intended to apply to or impact agreements entered 

0 

into by non-profit nursing homes, with a third party management company for 

the purpose of providing management over the day to day operation of the 

facility; provided, however, such agreements are not otherwise excluded from 

any other authority of the attorney general whether established by statute, 

case law, or common law.• 
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PROPOSED AMENDMENTS TO SENATE BILL NO. 2348 

PRESENTED BY 
OFFICE OF ATTORNEY GENERAL 

Page 1, llna 1, after •Act.• replace the remainder of the bill with 1o create and enact 
secti~ns 10-33 .. 148 and 1()..33-149 of the North Dakota Century Code, relating to 
transactions by nonprofit corporations that operate Qr control hospltals and 
nursing homes; to create and enact a new subsection to section 50-24.4-15 
relating to property-related costs for nursing homes; to amend and reenact 
sections 10-33-144, 10 .. 33-144, 10-33-145, 10-33-146, and 10-33--147 of the 
N\lrth Dakota Century Code, relating to transactions by nonprofit corporations that 
operate or control hospitals or nursing homes: and to provfde a continuing 
appropriation. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. SectJon 1()..33-144 of the North Dakota 
Century Code fs amended and reenacted as follows: 

10-33-144. Tran1actlon by a nonprofit corporatJon deln1 lau•ln••• •• 
operating or controlllna a hospltal or nursing home • Notice to 
attorney general • Waiting period. 

1. A nonprofit corporation deing ewelAees as operatfng or controlling a 
hospital or nursing home shall notify the attomey general In writing before 
c!oslng an agreement or a transaction that will: 

a. 

b. 

Seil, lease, transfer, exchange, option, convey, MeFlgage; 
&Nate a eeew.ty iAtereet In, or otherwise dispose of to a 
for-profit e,vaAiz.atieA corporation or enttty or a nonprofit 
corporation or entity when fifty percent or more of the assets 
er eperaMGAa ef the ee,,eFatlon aelAg bwalneae aa a heepltal 
er~ peree,d e, fA&Fe ef the aaaele er eperaliena ef a 
related orgaAiaation of the seUlng gorporation are loYolved lo 
the agreement or transaction: 

Sells lease. tFanafer, eM-aP.ge, eptlon, eentJey, FAeFlgage;, 
ereate a aeewFtty Interest IA, or etheFWlee dlapoae ef anv ef 
the aaaeta or operetieAa ef the eoFp&FatloA delAg bualneea 
a1 a hoapl&al or anv ef the aaaell or eperatieRa ef a related 
ertanlaatlon If the t,anaaetleA er a1reemeAt will re~wlt In any 
fer prefit o,ganlaatlen awning or eenttellint My percent o, 
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c. 

fR8fe ef the aaaete er epeta&ieRa ef the ee,peratleA delAI 
bus1Ae68 ae a hoapitat or f~ pereeAt er more af the aaeata 
or ope,a&ieAa of a related 0(118Rl2atleA Transfer control. 
re1ponslbUity. or aovemance of fifty percent or more of the 
assets or operations of the nonprofit corporation to a for­
profit corporation. or entf1Y or another nonprofit oomoratlon or 
entity: or 

Result in any for-profit orgaAiatieA corporation or entity or 
another nonprofit corporation or entity having oontrol of, 
governance of, or the power to direct management and 
policies of the nonprofit corporation operating or controlling a 
hospital. nursing home or a related organization. 

The substitution of a new corporate member or members that 
transfers the control of. responsibility for, or goyemance of the 
nonprofit corporation. the substitution of one or more members of 
the goyemina body, or any arrangement. written or oral, that would 
transfer Voting control of the entity, Is a transfer for purposes of this 
section. 

This section applies to a foreign nonprofit corporation that operatQs 
or controls a hospltal or nursing home within the state. 

This section does not apply tg the following transactions: 

!L An action lnvolving the enforcement or foreclosure of a 
s19urity Interest, Hen, mortgage. ludgment or other creditor 
rights. 

~ Agreements or transactions In the usual and regular course 
of the nonprofit corporatlon·s business and aotJvltles. 

~ ~ .. The notice must be oroyided to the attomev general not less 
ninety days prior to the cfoslna date of the proposed agreement or 
transaction. and must include: 

a. The names and addresses of the eer,eratlon aelng bwaineea 
as a hospital, tAe for pNfit organlaa&lon, aAd all ethe, parties 
to the proposed agreement or transaction: 

b. The terms of the proposed agreement or transaction, 
Including the proposed sale price; 

c. A copy of the proposed agreement or transaction: and 

2 
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d. 
I 

IAfermation ,egardlAg whether a ADY.. financial or econnmic 
analysis by an expert or independent consultant haa ~aoA 
prepared eeAwmlAg the degFee to WAieh the pNpeaed 
agreement or tranaaetlon will MM the pwbllo IAte,eet. or 
eenoemlng tt:le fair market ►Jalwe of the eor:peratlen doing 
bwelAeea ae a hospital, retained bv the nonprofit corporation 
which addresses the criteria set forth In section 1 Q-33:: 
145(2). 

3r ~ A nonprofit corporation doing business as a hospital or nursing 
home may neither transfer nor convey any assets or control 
through an agreement or transaction described In this section until 
ninety days after the corporation gives the attomey general notice 
required under this section, unless the attorney general waives all 
or part of the waiting period. lilefere the end ef the waitint peRod, 
the alleFAey general may eMtend the ·peried wp te alkly aaditteAal 
daya by pret.◄ialng wRtten neliee of the eMtenelen to the eer,oA1tlon. 
The waiting period may be extended for one or more additional 
sixty-day periods upon agreement between the corporation and the 
attorney general, or pursuant to a court order. 

4.- The R&tlee reqwlFoments ef tf:lle ooe&leA do Aet apply te a p,epeeed 
agFeemeAt er tf:aA&aotleA l:MM\•1eeR ,elated eF9aAiaatfeA1 oeMng t~o 
same er slmilaF ehaFitaele pws,eees and are In additieR te any 
netlee re"wiremeAte ~at may apply wndor eeGtieA 10 33 122. 

SECTION 2. AMENDMENT. Section 10-33-145 of the North Dakota 
Century Code Is amended and reenacted as follows: 

10-33-145. Transaction by a nonprofit corporation or entity doln1 
taualn••• •• operating or controlllna • hospital or nuralna 
home-Attorney general's powers and duties- Experts. 

1. Upon receipt of a notice under section 10-33-144, the attorney 
general may review and Investigate the proposed agreement or 
transaction and may require the nonprofit corporation or entity doiAg 
hMslnesa as operating or controlling a hospital or nursing hom1 and the 
for prefit erganiaatlen other parties to the agreement or transaction to 
provide to the attorney general any addltJonal information relevant to the 
review or Investigation of the proposed agreement or transaction. 

2. Upon receipt of a notice under section 10.33 .. 144, the attorney 
general may review the proposed agreement or transaction to determine 
whether consummation of the proposed agreement or transaction by the 
nonprofit corporation or entlw deing l,welnaaa aa operating or controHlng a 
hospital or nursing home Is consistent with the g_urposes of the nonproftt 
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corporation or entity operating or controlling a hosoitat or nursing home, 
1bl,.flduclary obligations of the eefPG'a&leA delng bwelAass as a he•pltal 
aAd the ebUgatlene ef the officers and directors of the 09n0rofit corporation 
or entity operating or controlling delA1 IMilaineea ae a hospital or numfng 
home and Is in accordance with law. The attorney general shall consider 
the following factors In reviewing and evaluating a proposed agreement or 
transaction: 

a. Whether appropriate steps were taken by the 
nonorofll corporation or entity operating or controUlng 
delA& hwalneea aa a hospital or nursing home to 
safeguard restricted assets transferred to the fer p,efit 
e,gaAaMen acquiring entity: 

b. Whether appropriate steps were taken by the 
nonprofit corporation or entity operating or contromng 
dolAg &M.eineaa as a hospital or nursing home to 
ensure-that any proceeds of the proposed agreement 
or transaction are used for purposes consistent with 
restrictions placed on assets of and with the purposes 
of the nonprofit corporation or entity operating or 
controlling doiAg awalnees as a hospital or nursing 
home: · 

o. Whether the terms and conditions of the proposed 
agreement or transaction are fair and reasonable to 
the nonpl'Qfllcorporation 9r entity operating or 
controlHng (jeiRg buaiAosa as a hospital or nursing 
home, Including whether the nonprofit corporation or 
entity operating or controlling deiAg l>uelnoaa aa a 
hospital or nursing home wlH receive fair market value 
for the ttLassets ef the eerpeteEa'leA: In a proposed 
agreement or transaction involving a nursing home 
the attomey general shall also consider whether the 
proposed agreement or transaction constitutes a bona 
fi~e transaction: 

d. Whether any conflict of interest or breach of fiduciary 
duty, as detem1fAad by tAe attomey geAeFal, exists 
&Ad Q.C..was disclosed. Including any conflict of interest 
or breach of fiduciary duty related to directors and 
officers of. executives of. and experts retained by the 
nonprofit corporation or entitv operating or controOJng 
~olng a1:1olneas as a hospftal or nursing home,-th,a 
for prefit ertanli!atleA, and any other party to the 
agreement or transaction: aAd 
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e. Whether the agreement or transaction will result In 
inurement or pecuniary gain. or excess benefit to any 
person associated wtth the nonprofit corporation m 
entity operating or controlling deing bwalnesa ae a 
hospital or nursing home. or any other party to tbt 
transaction. or any other person; 

t... Whether the transaction Is in the best Interest§ of the 
nonprofit corporatJon or entity operating or controtuna 
a hospital or nursing home: and 

Sb Whether the transaction Is authorized by the nonprofit 
corporation's governing documents, 

3. For the purpose of reviewing and evaluating the factors 
Identified In subsection 2, the attorney general may retain 
experts if necessary and reasonable and ahaN ~ obtain 
public comment regarding the proposed agreement or 
transaction. A contract entered by the attomev general wtth 
an expert under tbls section does not reaulre a bid and Is 
exempt from chapters 44-08 and 54-44.4. If the attomey 
general Intends to seek payment from the nonprofit 
corporation or en!JtY operating or controttfng deing bwsiness 
as a hospital or nursing home for the cost of any expert 
retained under this subsection, at least five days before 
retaining that expert, the attomey general shall notify the 
nonprofit corporation or entity operating or controlling delng 
bwsiness as a hospital or nursing home of the expert cost 
projected to be Incurred. A nonprofit corporation or entity 
operat;ng or controlllng Eleing awsineas as a hospital Qt 
nursing home which receives notice under this subsection 
shall pay the reasonable cost o1 any retained expert. If the 
nonprofit corporation or entity operating or controlling eeiAg 
hwalnesa as a hospital or nursing home objects to paying the 
costs of an expert, the corporation or entity may seek a 
district court order limiting the corporation!& or entity's llablllty . 
for the costs. In detennlnlng whether to Issue an order, the 
court shall consider whether the expert Is necessary and 
reasonable and the cost of the expert relative to the value of 
the proposed agreement or transaction. 

4. Seotlon 44-04-18.4 applies to any Information provided to 
the attorney general under sections 10 .. 33 .. •144 through 
10-33-147. 
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An costs, fees, and other moneys received pursuant to 
uotlons 1 o-33-144 through 1 o-33-149 must be depostted 
into the attomey general's operating fund. Ibe moneys in 
the fund are appropriated to pay the costs Incurred In the 
1.tt.omey general's performance of resoonslbUitles pursuant 
to sections 10-33-144 through 10-33-149. 

SECTION 3. AMENDMENT. Section 10-33-146 of the North 
Dakota Century Code Is amended and reenacted as follows: 

10-33-148. Transaction by• nonprofit corporation or entity 
operattna or controlllna .ae1111 1au1ln•• • a hospital m: 
nursing hom1-Notlce of deolslon-Publlc mNtlng-MMtlng 
notice. 

8efere &he alteFAey geRer-al appretJee, deAlea, er takes an~ ~er aetion 8A 
a prepeaed agFeeFAeAt er ,raAaaotton ~nder aeet4en 1 o 33 14 4 er 
1 o 33 14 &, Within ninety davs of receipt of the written notice required 
under section 10 .. 33 .. 144. and such other additional extension of time 
permitted or provided under section 10:33-144. the attorney general shall 
notify, In writing, the nonprofit corporation or enttty operating or controlling 
E.tolAg llwelAe&& as a hospital or nursjng home of the attorney general's 
decision to approve. deny. or take any other action on the proposed 
agreement or transaction. Before Issuing a written decision under this 
section, the attorney general 8AaU ™ conduct at least one or more public 
AeaAA9 hearing§, one of which must be held In the county where the 
GGFporatioA eelng business as a hospital or nursing home Is located. At a 
publfc hearing under this section, the attomey general shall request and 
receive comments from any Interested person regarding the proposed 
agreement or transaction. At least fourteen days before a pubUo hearing 
under this section, the attorney general shall provide notice of the meeting 
by publloatlon In the offlclal newspaper of the city In which the ee,:perat~n 
doing llwslAess as a hospital or nursing home is located. The attorney 
general shall also provide notice of the meeting to the governing body of 
the county '" which the eerperalleA doing bue~neee as a hospital or 
nursing home Is located, if applicable, and to the governing body of the 

I ,_J 

city in which the &eFJk)ratien doing hwsiAeeo ae a hospital or nursing home 
is located, If applicable. Any party to the agreement may Institute legal 
oroceecUngs In the district court of the county In which the hospital or 
nursing home Is located. to review the attomey general's decision, In a 
district court action brought pursuant to this section. the attome~ general's 
decision shall be sublect to de novo review bv the court. In a 12rooetdloo 
under this section the attomey aeoeral must be served with notice and Is 
entitled to be heard. 11 the attomev general substantiaUy oreyall~ lo a 
proceecuna under this section the attomey general Is entlUed to 10 award 
of attomev's fees. 1nvest1gat10n fees. costs and expenses of anv 
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lovestlgation and proceeding under this section. The court ahall swam 
attomev'a fees to the attorney general under this section baaed upon the 
hourly rates the attomev general charges to state aaenojes for the 
attorney general's leaat services. A court may not apply the limitation Qn 
the rate of the attomey general's attomey•s fees under sections 10-33-14Q 
and 10:33-147 as a llmltatlon on an award of attomey's fees to the 
attomev general under any other section. 

SECTION 4. AMENDMENT. Section 10-33'"147 of the North Dakota 
Century Code Is amended and reenacted as follows: 

10-33-147. Tranuctlon by• nonprofit corporation or entity 
2P1cat1na or controlllna H1111 11uel11••• • • hospital or nurslna 
bom•-Attomey general decision. 

The attorney general may bring proceedings to secure compliance with aee&leR 
segtlons 10-33-144 through 10-33-149, In the district court of the county in Wblctl 
the hospital or nursing home is located. If the attorney general determines 
consummation of the proposed transaction or agreement is not consistent with 
the fiduciary obligations of the nonprofit corporation or entity operating or 
controlUng aelng '34:AslAese as a hospital or nursing borne and the corporation's 
officers and directors" or Is not In accordance with law, the attomey general may 
bring proceedings In the district court of the county In which the hospital or 
nursing home Is located to enjoin the consummation of the proposed transaction 
or agreement or to secure any other relief available under the law. In a district 
court action brought pursuant to this section. the attorney general's decision shall 
be subfeot to de novo review bv the court. If the attomev general substantiaUv 
prevails In an action brought under this section the attorney general Is entitled to 
an award of attomey's fees, lnyestlgatlon fees. costs and expenses of anv 
Investigation and action brought under this section. The court shall award 
attomey's fees to the attomey general under this sectJon based upon the houdv 
rates the attomey general charges to state agencies for the attomev general's 
legal services. A court may not apply the llmltatioo on the rate of the attomtll 
generars attomey's fns under sections 10-33-146 and 10:33::147 as a Hmltatlon 
on an award of attomev's fees to the attomev general under anv other section. 
F allure of the attorney general to taKe action on a proposed agreement or 
transaction described in eeetloA sections 10-33-144 through 10-33-14~ does not 
constitute approval of the transaction and does not prevont the attomey general 
from taking other action. 

' SECTION 5. Section 10-33-14d of the North Dakota Century Code ls 
created and enacted as follows: 

10:33.141. Investigation• Subpoena• Hearing• powers of the 
Attomey Genen,1. 
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lo discharging the attomey aenocar, re1pon11bmt1e1 under aectlon• 10::aa-
144 through 10-33:149. and Jn connectJon wftb tht pubf(o hearing reau([ld 
by aectlon 10:33::148. the attorney general may conduct lovast1aatJon1. 
issue 1ubpoena1 to any person. agent. trust". fJdygJarv. coo•w1tant. 
Institution, a81QC1ation, or corporation directly fllattd to tbt propoHd 
aarnrnent or tranyction, and may conduct btldoat io aid ot an 
lov,st1aat1on or Inquiry. Ibo attomey general b•• the powem under 
aectloo 10-33:12a.• 

' 
SECTION 8. Section 10-33-149 of the North Dakota Century Code ts 

created and enacted as follows: 

10-33•141L.. The attorney general•• or court•• authority I• not 
Impaired. The provf•ioo• of aectloo• 10-33:1+1 through 10-33-148 are lo 
addition to. and do not supercede. any other authority Qf tbt attpmey 
general whether tt I• atabHshed by statute. cay law. or common 1aw, 

SECTION 7- A new subsection to section 50-24.4-15 of the North Dakota 
Century Code is created and enacted as follows: 

Recognize anv mandated costs. fees or other monevs paid to the Attomev 
General pursuant to transactions sectkms 10-a3::144 through 10:33:-149. 

Renumber accordingly 

c:\docurnlntl and ~\My doc:umentl'my documtntl\legltlatlcn\hulthcn con\Wlklnl chalrit:lba. tru1t1W> 2348 
propc)Md ... ldmentae.doc 
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SENATE HUMAN SERVICES COMMITTEE 
JUDY LEE, CHAIRMAN 

FEBRUARY 5, 2003 

TESTIMONY BY 
PARRELL D. GROSSMAN 

DIRECTOR, CONSUMER PROTECTION AND ANTITRUST DIVISION 
OFFICE OF ATTORNEY GENERAL 

IN SUPPORT OF 
SENATE BILL NO. 2348 

Madam Chairman and members of the Senate Human Services Committee. I am Perrell 
Grossman, Director of the Consumer Protection and Antitrust DMslon of the Attomey 
General's Office. I appear on behalf of the Attorney General In support of Senate BIii No. 
2348. 

Senate BUI No. 2348 proposes to amend existing sections of and create new sections to 
chapter 10-33 regulating nonprofit corporations. This leglalatlon relates to transactions 
Involving nonprofit corporations that operate or control hospitals. nursing homes, or other 
health care facllltlea. This leglslatlon Is commonly referred to as the nonprofit healthcare 
conversion law. 

North Dakota law, In sections 10.33 .. 144 through 10-33-147, currently addresses the 
conversion of a nonprofit hospital or nursing home to a for-profit hospital or nursing home 
and provides the Attomey General the oppcjrtunlty to review the transaction, conduct a 
public hearing arni to challenge the transaction under very Umlted orrcumstances. These 
sections, however, do not address the conversron of a nonprofit healthcare faclHty to 
another nonprofit healthcare facllfty. 

Senate BIii No. 2348 proposes legrsfatlon that wlll address the conversion of a nonprofit 
corporation to either a for-profit corporation or another nonprofit corporation. The 
fegfsfatfon provides that, prior to entering Into an 'agreement for the sale or transfer of 
assets of the nonprofit corporation to a for-profit or nonprofit corporation, the selllng 
nonprofit corporation must provide written notice to and obtafn the consent of the Attomey 
General. The notice must provide the Attorney General with specific Information about the 
proposed agreement or transaction, Including any Information the Attorney General deems 
necessary. 

The Attorney General, within 90 days of the notice of the proposed transactJon, is required 
to notify the selling nonprofit corporation In writing of the Attorney General's decision to 
consent to, give condftlonal consent to, or not consent to the agreement or transaction. 
The Attomey General may extend the review period by 60 days and again thereafter by 
agreement of the seHlng corporation. 

If the Attorney General does not consent to the agreement, the parties could not enter Into 
the agreement or transactJon without a court order. Upon request for a court order by the 
parties seeking to complete the proposed transaction, the court shall determine if the 
proposed agreement Is. In the publlo Interest. In the event of a court proceeding, the 
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Attorney General ls entitled to an award of reasonable attorney's fees and costs and 
expenses Incurred In the proceeding. 

The Attorney General, before f ssulng a decision, may conduct publfc hearings In the 
county where the health care facility Is located. 

The Attorney General In making his determination whether to consent to or not consent to, 
shall consider any factors the Attorney General deems relevant, Including the following: 

1. Whether the terms and conditions of the agret?ment or ·transaction are fair 
and reasonable to the nonprofit corporations. lncludlng wh~ther the 
e)(change of assets or consideration between the seller n1)nprofit corporation 
and the acquiring for-profit corporation Is at fair market w,lue. 

2. Whether the agreement or transaction wlll result In any lnurement, pecuniary 
gain, or excess benefit to any person associated with the:, selllng corporation 
or acquiring corporation. 

3. Whether the governing body of the selllng corporation exercised due 
dllfgence In deciding to dispose of the selllng corporation•s assets, selecting 
~he acquiring entity, and negotiating the terms and conditions of the 
disposition. 

4. Whether any conflict of Interest or breach of fiduciary duty, as determined by 
the attomey general, exists and was dlselosed, Including any conflict of 
Interest or breach of fiduciary duty related to directors, officers and 
executives of the nonprofit corporations, as well as experts retained. 

5. Whether the proceeds from the agreement or transaction wlll be used for 
appropriate charitable health care purposes consistent with the selllng 
corporation's original i,urpose and past operations or for the support and 
promotion of health care In the affected community or area. 

The leglsfatton provides that the Attorney General may engage or retain experts and 
consultants for the process of reviewing proposed transactions or agreements relating to 
the sale or transfer of the nonprofit corporation's assets. The legislation provides that the 
Attomey General Is entitled to reimbursement by the parties for all contract costs Incurred 
In reviewing, evaluating. and making the determination whether to consent to. give 
conditional consent to, or not consent to the proposed agreement. 

All of these factors the Attorney General applies In reviewing a proposed transaction are 
Important In the Attorney Generars rote of protecting the pubUc Interest. However, the 
Attorney Generars oversight responslbllftles In protecting and preserving the charitable 
assets of nonprofit corporations engaged In healthcare are one of the Attorney General', 
most Important responslbUitles In this area. The Attorney General's role Is to determine If, 
or ensure that, the sale proceeds, or the licharftable trust11 wlll be used for appropriate 
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charitable health care consistent with the selters ortglnaf purpose or for the support of 
health care in the affected community. 

Callfomfa, Georgia, Nebraska, New Hampshire and Rhode f eland are some of the states 
that have codified the Attorney General's statutory responslblllties In reviewing nonprofit to 
nonprofit conversions. Now Is an appropriate time to further define by statute the North 
Dakota Attomey General's role, authority and responslbHlty In regard to nonprofit 
healthcare conversfon1. 

This legfalatlon wfll add to and not supplant the Attorney General's existing authority over 
nonprofit corporations and their use of charitable trust proceeds. The Attomey General 
has always had common law authority In the area of charitable trusts to correct abuses In 
public charftfe•. In the area of charitable, nonprofit corporations. this common law 
authority was referred to as the right of supervision or visitation and Included the Attorney 
Generars supervision or vfsitorial powers. The Attorney General's common law authority 
has since been supplemented In North Dakota by N.D.C.C. ch. 59-04 llfhe Administration 
of Trusts.• N.D.C.C. ch. 59-02 •Trusts for the Benefit of Third Persons,• and N.D.C.C. oh 
10-33 11Nonproflt CorporatJons, • whfeh provide the Attorney General statutory authority over 
charitable trusts. 

I'• 

The Attorney General is reviewing the proposed leglslatlon with the North Dakota 
Healthcare Association and other f nterested persons. He Is engaged In ongoing 
discussions and will review any proposed amendments to Senate BIii No. 2348, when he 
receives those propased amendments. The Attorney General wlll then provide additional 
Information to this committee for further consideration. 

For these reasons, the Attorney General respectfully urges this committee to give Senate 
Bill 2348 a 11do pass• recommendation, with such proposed amendments aa may be 
appropriate. 

Thank you for your tJme and consideration and I wlll be avallable to try and answer any 
questions. 
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Opinions-Editorials 

Protecting the public's assets: The re, 
'takings' of property are being done h 
companies, not government 

By.· Todd Sloane 

Hospital companies and insurers are being disingenuous wh 
profess not to understand that they can't sell off or dump clu 
assets without just compensation. How else can we explain · 
issue keeps being replayed nationwide, as insurers convert t• 
status and hospitals are sold. consolidated'or closed? 

Hospitals built through donations from the community and t 
by state and local tax brew should not simply be liquidatec 
are any other corporate asset, Likewise, insurance companie 
benefited from tax breaks and from the payments of policyb 
part to ensure that the most people are covered. can't just tra 
assets without just compensation. 

Anyone who makes it more complicated than that is playins 
The most recent to do so is Phoenix .. based Banner Health S! 
September 2001, not .. for .. profit Banner announced plans to i 
its 29 hospitals and 17 long .. tenn-care facilities in seven stat 
concentrated its efforts in higher .. growth markets in A.mom 
Colorado, 

South Dakota Attorney General Mark Barnett is using the st 
laws to prevent Banner from selling two hospitals and three 
Banner health facilities in hls stat(', Banner earlier this mont 
Barnett, claiming that he has misinterpreted state laws and ( 
can do whatever it wants with its property. Further. the heal· 
claims that Barnett's actions amount to a violation of the ''u 
clauses of the Fifth and 14th amendments of the U.S. Consti 
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prohibiting the government from passing Jaws that take awa 
assets without fair compensation. 

But whose assets are these? The public. through the grantm, 
breaks and individual philanthropy, has built a stake in the t 
that is bigger than that of any group of corporate executive. 
not-for-profit corporations, the facilities existed individuall) 
ownership was transfCJTed to a predecessor of Banner. Bann 
fonned in September 1999 when Fargo, N.D.-based Luthen 
Systems acquired Phoenix-based Samaritan Health System. 
Deputy Attorney General Lany Long told Modern Healt!M)a 
''Banner never paid a nickel for these facilities." 

We have seen again and again what happens after such deaL 
system buys two hospitals in a community and closes one. C 
closes clinics that once provided charity care, or stops invea 
community health programs. 

What is needed are more laws like California's, which requi: 
attorney general review all transactions between not•for-pro 
hospitals to ensure that they do not reduce charitable servi~ 
community and that the charitable assets of the not-for .. profi 
properly protected. 

The other recent news on this topic is that state hospital ass< 
are rising up to fight the for-profit conversions and sales 0£1 
regional Blue Cross and Blue Shield plans. One of those is t 
Maryland Hospital Assooiatior1t which opposes the conversi 
$1.3 billion sale of not-for-profit CareFirst Blue Cross and I 
to for-profit giant WellPoint Health Networks. Thousand o, 
The MHA believes WellPoint won•t provide the same level 
and reimbursement to hospitals. One might also be concemt 
future coverage of hard-to-insure residents, and about the fa 
person, William Jews, president and chief executive officer 
CareFirst. stands to make $9.1 million from the deal. 

CareFirst argues that the sale will benefit providers because 
has the cash to invest in better technology to more quickly \I 
claims and pay providers. Other WellPoint officials promiet 
develop lower-cost policies, Of course, there aJso will be a< 
payout to governments and policyholders, 

But after decades of tax breaks, not to mention a charitable , 
that's just not good enough. 
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STATE OF NORTH DAKOTA 

OFFICE OF ATTORNEY GENERAL 
S1ATE CAPITOL 

800 E BOULEVARD AVE DEPT 128 
BISMARCK, ND !58505•0040 

(701) 328•2210 FAX (701) 328,22219 
Wayne SttnthJtm 

ATTORNEY GENERAL 

May 20, 2002 

Geoffrey B. Shields 
Attorney At Law 
321 N. Clark Street, Suite 3400 
Chicago, Illinois 6061 O 

Re: Banner Health System (11Banner") 

Dear Mr. Shields: 

6a .. ..... ,.. ..... .__ 

FILE 

This letter Is to lnfonn you, of my position regarding Banner's sale of nursing homes, 
hospital and other corporate assets located In North Dakota. I contend a constructive or 
charitable trust applies to a significant portion of the sale proceeds and I request Banner 
hef p determine the appropriate value of the trust. 

A constructive or charitable trust attaching to a portion of the sale proceeds existed prior 
to Banner's sales of the nursing homes and hospital, or llquldatlon of other corporate 
assets In North Dakota. Banner, while known as ~utheran Hospitals and Homes 
Soolety of America (LHHS), received contributions from the local communities In North 
Dakota, which enabled Banner to estabJlsh or acquire the nursing homes, Over the 
years, the local communities Invested In the nursing homes throug,h their patronage. 
Tax-exempt status enhanced the value of the nursing homes by arrowing the homes to 
retaf n money that otherwise would have been used to pay taxes. Local contributors, 

· patrons, and taxpayers placed their trust and confidence In the Integrity of Banner and 
helped create and enhance the value of the faollltles. If a constructive trust did not 
arise', there would be unjust enrichment because funds attributable to local Investors, 
patrons, and taxpayers would be diverted to foreign communities. A constructive or 
charitable trust thus attached to that portion of the sale proceeds attributable to the local 
communities. 

Whlle Banner may have authority to llqufdate Its North Dakota assets, the sale does not 
extinguish your trust obllgatfons, Rather, those obllgatlons. as well as the corporate 
purposes of Banner, continue to govern the use of the proceeds. 

The notion that Banner can reap the benefits of tax-exempt status and generous 
community contributions and patronage for almost eo years, and then abruptly withdraw 
Its community commitment, discontinue Its service responslbllltles and transfer the 
assets out of state, Is totally unacceptable. 
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Geoffrey B. Shields 
Re: Banner Health System 
May 20, 2002 
Page Two. 

I request that Banner meet wfth me and members of my staff to discuss the fair value of 
the trust and how Banner must meet Its trust obllgatJons In the area hlstorlcally served 
by LHHS and Banner. I am hopeful that an amicable determination wlll be reached so 
that a fair and equitable portion of the sale proceeds will be maintained In the local 
communities. If Banner Is unwllllng to acknowledge Its trust obllgatlons, then I Intend to 
pursue the remedies available under North Dakota law. 

· Be advised that my office has been In contact with our counterparts In the South Dakota 
Attorney General's office, and we are aware of the course you have decided to pursue 
with regard to the slmllar claims In that state, This Includes the lawsuit you filed seeking 
to prohibit the Attorney General from enforcing the laws of South Dakota. If this Is the 
course you Intend to pursue in North Dakota, you may as well tell me right away, so we 
can avoid pointless discussions that are not Intended to reach an equitable settlement. 

I 

I ask that you contact me within the next seven days If you wish to cooperate In such a 
meeting, 

WS11b 

Slncerely, 

Stene 
ey Gene 
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HOUSE JUDICIARY COMMITTEE 

DUANE DEKREY, CHAIRMAN 
MARCH 18, 2003 

TESTIMONY BY 
PARRELL D. GROSSMAN 

DIRECTOR, CONSUMER PROTECTION AND ANTITRUST DIVISION 
OFFICE OF ATTORNEY GENERAL 

IN SUPPORT OF 
ENGROSSED SENATE BILL NO. 2348 

Mr. Chairman and membenl of the House JudlcJa,y Committee. I am Perrell Groaaman, 
Director of the Consumer Protection and Antitrust Dlvtalon of the Attorney General's 
Office. I appear on behatf of the Attorney General in support of Senate em No. 2348. 

Senate BIii No. 2348 proposes to amend existing sections of and create new sections to 
chapter 10..33 regulating nonprofit corporations. This legislation relates to transactions 
involving nonprofit corporations that operate or controt hospitals or nursing homes. This 
legislation la commonly referred to as the nonprofit healthcare conversion law. 

North Dakota law, In sections 10-33-144 through 10-33-147, currently addresses the 
conversion of a nonprofit hospital to a for-profit hospital and provides the Attomey 
General the opportunity to review the transaction, conduct a public hearing and to 
challenge the transaction under llmlted circumstances. These sections, however, do 
not address the conversion of a nonprofit hospital or nursing home to another nonprofit 
hospital or nursing home. 

This legislation wm provide additional statutory authority for the Attorney General's role 
in reviewing proposed agreements or transactions that transfer the assets or 
governance of one nonprofit corporation or entity operating or controlling a hospital or 
nursing home to another nonprofit corporation or entity operating or controlllng a 
hospital. 

Section 1 amends section 10-33-144 and defines when a sale or transfer of govemance 
has occurred and provides that the parties to the transaction must notify the Attomey 
General and provk:le certain Information regardf ng the proposed agreement or 
transaction. 

Section 2 amends section 10-33-145 to provide that the Attorney General may review 
and f nvestlgate the proposed transaction and provides the Attorney General with 
appropriate powers and dutJes to complete these responalblHtles. This section provides: 
1) the factors for the Attomey General to consider Jn the review: 2) for a hearing for 
pubflo comment: and 3) for the Attorney General to obtain exJ)6rts ff necessary and for 
reimbursement of coats. 
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Thia HOtion also provides for a continuing appropriation for the Attorney General for 
001ta Incurred In the responalbllftlea under this legislation, 

Section 3 amends seotion 10-33-146 to provide for the Attomey General, when 
nece-ry, to conduct a public hearing and receive comments from Interested persona, 
and to laaue a written decision on the Attorney Generara declsion to approve, deny or 
take any other action on the proposed tranaaatlon, This section pennita any party to the 
agreement to bring an action In district court to review the Attorney General's decision. 

Section 4 amends section 10-33-147 to provide the Attorney General authority to bring 
proceedings In district court to secure compliance with this laglalatJon ff the proposed 
transaction la not In accordance with law, Including obtaining an Injunction or other relief 
available under law. 

Section 5 creates and enacts section 10-33-148 with any Investigation. sybpoena and 
hearing powers neceasary to discharge the Attorney General's reaponslblllties under 
this leglslatlon. 

Section 6 creates and enacts section 10-33-149 to provide additJonal clariflcatJon that 
this leglslatlon Is In addition to, and does not supersede, any other authority of the 
Attomey General whether it Is established by statute, case law. or common law. 

This leglslatlon adds to and does not replace the Attorney General's existing authority 
over nonprofit corporations and their use of charitable trust proceeds. The Attorney 
General has always had common law authority In the area of charitable trusts to con-ect 
abuses ln public charities. In the area of charitable, nonprofit co~rations, this common 
law authority was referred to as the right of supervision or visitation and Included the 
Attomey ~eneral's supeNlslon or vlsltorial powers. The Attorney General's common 
law authority has since been supplemented In North Dakota by N.D.C.C. ch. 59-04 -rhe 
Administration of Trusts,• N.O.C.C. ch. 59-02 llfrusts for the Benefit of Third Persona,• 
and N.D.C.C. ch. 10-33 11Nonproflt Corporations,• which provkle the Attorney General 
statutory authority over charitable trusts. This leglslatlon further supplements the 
Attorney General's existing authority to review nonprofit to nonprofit healthcare 
conversions. 

Thia legislation creates a statutory roadmap for the Attomey General to follow In these 
transactions lnvolvlng nonprofit corporatJons operating or controlllng hospitals or nursing 
homes, resulting In a sale or conversion of assets. 

Section 7 creates a new subsection to section 54-24.4-15 addressing property-related 
costs In the rate-setting system for nursf ng homes. This provides that any mandated 
costs and fees paid to the Attorney General pursuant to a review Invoked by this 
leglalatlon would be considered In the nursing home property cost payment mechanism. 

The North Dakota Long Term Care Association was concerned about manag,ment 
agreements for day-to-day operatJona. 
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Senate BIii 2348 11 not Intended to apply to or Impact agreements entered Into by non­
profit nursing homes, with a third party management company for the purp01e of 
providing management over the day to day operation of the fadltty: provided, however, 
auch agreements are not otherwtae excluded from any other authority of the attorney 
general whether eatabUahed by statute, case law, or common law. 

A concern lull been ralaed that the bHf may allow the AG to UN charitable trust law to 
try to atop ales lnvoMng reHglous afflllated hoepltala or to mandate that the purchulng 
entity provide certain health care procedure,. Thi• concern Is unfounded and not the 
Intent of the blU.. The changea are proposed to provide the ground rulea for how the AG 
wUI conduct hll common law right to review such aalea. 

The Attorney General ii submitting propoaed amendments to remove the words 
11charttable• on page 4, Jines 18 and 19 of Engroued senate BIii No. 2348. 

For these reasons, the Attorney General respectfully urges this committee to give 
Engroued Senate BIii 2348 a 11do pasa• recommendation, with the proposed 
amendments. 

Thank you for yaur time and consideration and I will be available to try and answer any 
queationa. 
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Banner's end run must end 
Company plays chess with assets It Inherited white communities pay the price 

Story orlQlnally published March 3, 2003 

Can a national company operating not-for-profit hospitals and nursing homes sell off 
facilities without any obligation to the communities then Institutions once served? 
That question Is at the heart of a major legal battle between Phoenix-based Banner 
Health System and the attorneys general of New Mexico, North Dakota and South 
Dakota, At stake are mllllons of dollars In charitable health assets that wllf be lost by 
these communities If Banner Is allowed to take the money and run. 

Banner's history In each of those states has been brief, B11r1ner w11 created as the 
result of a 1999 merger of Fargo, N.D.-based Lutheran Health Systems and 
Phoenix-based Samaritan Health System. Two years later, Banner announced It 
was selling 1 o of Its 29 hospitals and 17 long-term-care facllltles In stven states as 
It concentrated Its efforts In higher-growth markets In Arizona and Colorado. The 
company clearly has the right to do so, but It shouldn1t unjustly profit from theae 
transactions. 

Under the law, not-for-profit organizations cannot divert funds from charitable 
purposes. Aa charitable Institutions, not-for-profit hospitals and nursing homes hold 
assets In trust for the benefit of the communities they serve. Those assets must 
continue to aerve the communities In perpetuity, It Is the duty of the state attomeya 
general to protect auch charitable trusts to ensure that the assets of not-for-profit 
hospitals or nursing homes forever further their original charitable purposes. 

The attomeys general of New Mexloo1 North Dakota and South Dakota have 
answered the call1 challenglng the legality of Banner's attempts to remove the 
proceeds of these sales from their states. Banner has reaponded by swiftly suing 
each attomey general In federal court. 

In South Dakota, a federal court referred tho matter to the atate Supreme Court, 
which on March 24 will hear Banner's claims that It may do whatever It wishes with 
proceeds of prope~ It sells, The South Dakota attomey general argues Banner 
11never paid a nickel for seven ho1pltal1 and nursing homes In that etate but now 
want• to remove mllllon• of dollar• In charitable assets, 

For decades, a succe11lon of not-for-profit operators of these facllltlet halle 
tranefetted the facllltle1 and their charitable aaaet1 to other organb:atlon1 that acted 
•• flduol1rie1 of that tru•t, With no money changing hand,. Now Banner, the current 
fiduciary. which acquired these fltcllltle1 for free, olalm1 It ha, no obllgatlon to the 
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communltl•• that paid for and built the ho1pltal1 and nuralng hom11, 

Banner clalm1 lta action• art In keeping with charltablt truat l■w becauH the 
pr00Hd1 generated from the11 NIii WIii bt diverted to the not-for-profit facllltlH It 
operate• In Colorado and Arizona, But If the ch■rlt■ ble purpo1t of ■ South Oakot■ 
hoapltal 11 to provide healthcare to people In South Dakota. how can ■n out-of-1tate 
corporation with no remaining facllltle• In the 1t■te be ,aid to be futtllllng that 
purpoae? 

Conalder what happened In New Mexico. Banner'• predece11or won the right from 
the federal government to take over not-for-profit L01 Alamo, Medical Center for $1 
(th1t'1 right, a doll■r) back In 1963, Banner acquired the ho1J>'tll through a merger 
In 1999, then announced two years later It w11 11lllng the facility to a for-profit ind 
removing $38 million In ,ale proceed• from the 1tate, Although lt'1 underatandable 
that Banner would want to profit from 1uch I fortultou1 lnveatment, tho1t fund• 
rightfully belong to the community, 

After New Mexico Attorney General Patricia Madrid nnt a letter to Banner 
que1tlonlng It• right to the Loa Alamos 11le proceed,, Banner aued her In federal 
court. The attorney general moved to dl1ml11 the 0111, claiming the facility waa 
HHntlally • gift to the community and that the community therefore had I right to 
the 111• proceeds, M•dtld also alleged that Banner had siphoned a1Hts from the 
facility by deferring mllllon1 of dollars In maintenance and diverting trust Income to 
Its operation, In other states, , 

The New Mexico ca1e was settled In May 2002 for nearty $14 mllllon, which wlll 
remain in the community to fund healthcare charities and to Improve the hospital, 

Meanwhile. In North Dakota last week a federal Judge dismissed Banne,..s case. 
The dispute la now pending In state court, 

Banner has aggraaslvely sought to defend Its efforts to remove the proceeds, suing 
these attomeys general whlle In active negotiations. In New Mexico, Banner's 
lawyers did not attempt to hide their motive, At the time the lawsuit was flied, 
Banner Vice President Dan Green said In a prepared statement that he hoped 11the 
federal filing will expedite a resolution In this matter.11 

Lawyers for not-for-profit hospital chains have argued In the pages of Modem 
Healthcare they simply cannot do business If they are prohibited from moving 
money around, But that broad question la not what this case Is about, lt1s about 
whether a not-for-profit hospital chain can acquire a facility II a gift, tum around 
and sell It for a huge profit1 and then remove the proceeds from the state. This 
money belongs tn the communities that bullt and maintained these facll~les. 

We applaud these attorneys general for standing up to Banner to protect funds that 
rightfully belong to the people of their states, Whan Banner abandons Its charitable 
mlHlon In these states, It must leave the money behind. 

Barbara Gorham la a staff lawyer at Consumers Union, San Francisco, the 
publisher of Consumer Reports magazine, 
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