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2003 SENATE STANDING COMMl'ITEE MINUTES 

BILURESOLUTION NO, SB 2355 

Senate Judiciary Committee 

□ Conference Committee 

Hearing Date 02/05/03 

T Number Side A SideB 
3 X 

.... 
Committee Clerk Si 

Meter# 
0.0 • 32.8 

Minutes: S..ator Jolla T. Traynor, Chairman. called th eeting to order. Roll call was taken 
,, 

and all committee members present. Sen. Traynor requested meeting starts with testimony on the 

bill: 

Tettlmony Support of SB 23S5 

Sen Lee Introduced the bill (tape 3. side 1 meter 0.1) 

Senator Dick Dever referenced the 4.2 million dollar fiscal note. 

Smator Dick Dever .. Upon looking at the fiscal note; I question the horrendous cost to initiate 

this 60% of time spent, how much below 60% of time is now being served? I would like to 

address this as we proceed, 

Fritz fmnpp, • States' Attorney Stutsman (meter 1,8) Attachment #1 Discussed a case he 

experienced. The term "lmprisonment0 is different by what the Judge orders depending on the 

Facility placed and a new program T.R.C.U. Community Service instead of prison time, 
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Senate Judiciary Committee 
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' I 

l Bill/Resolution Number SB 2355 

v~ 
Hearina Date 02/05/03 

Court makes a sentence and the Department of Corrections changes that sentence. How much 

does it colt to retry a criminal? 

Sqtor Dick Pev« • Bismarck, (meter 9.8) Stated support of ND Sheriffs and Deputies Assoc, 

Cynthia &leo • Burleiah Co. Asst. State Attomey (meter l 0) Discussed frustration of chasing 

after the same people. A Prosecutor makes a recommendatio11t Judges make a decision and 

department of correction does there own thing. 

r Siud Example (meter 11) Court ordered 18 months and he served 2 months. I wanted this 

repeat offender to serve at least 6()0/4 of his time, not 20%! 

Smetor John T, Im,yngr, Chainnan stated that confinement did not seem to stop him 
) 

Smetor Dick Pev« di1CUSsed with Cynthia County Jail time - full sentences served to State Pen 

0 
time balfthe time served. (meter 16.6) "Catch & Release" 

,,.,, 

Riebenl hab. • State Attorney (meter 18.8) Discussed the dollars that are spent each time a 

person is recharged for the same crime i.e.; apprehending, holding, trial attorney. judges and 

paperwork. Reality is-time is not even close to time being served. "Catch and Release" is what 

we call the TltCU prop-am! 
" 

Barry Mayor - Fraternal Order of Police (meter 20, 7) discussed his support and frustration when 

having worked a case spending a lot of time on it and you see him back on the street! 

Tetdmony In oppotldon of SB 2355 

Elaine Little - Director Department of Corrections and Rehabilitation (meter 22,2) Read 

Attachment #3 Discussed TRCU Program and the earlier problems we had with this program 

, I that we have hoped to have corrected. This bill would eliminate this program and community I 
I ' i 
' :J placement. 
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Pap3 
Seaat, Judiciary Committee 
Bill/Retoludon Number SB 23.S.S 
Hearin& Date 02/0.5/03 

Sntor Ibomu L. Inrbeed> flferenced mandatory minimum and mandatory •tenet. 
Testlaoay N•tral to SB 2355 

None 

Suator Jou T. Trayaor, Cllalnwa doled tlat •tarbla 

'fM lie,.., .... , ........ thtl fHI IN INUtltt , ..... u. of,_,. •ttWNd to Modtffl lftfONlttlft •t• fo, llferefflMt,w ' 
..,.. fflMd fn tilt NIUltr CourH of bulfnNI, Tht phototN .. lhtc procetl ... t, ttandlNM of tM ..,,- Nltfwt ltWMM,. IMtfW 
(Mil) for •rehtwl •1orofH•. NOTICII If tht ftlllllld ..... MMWt ,. lNt L .. lblt than thft Notfot, ft fl u to t!M CIUllftv of the 
dH~ blfn, fHMd, 
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2003 SENATE STANDINO COMMITTEE MINUTES 

BILllRESOLUTION NO, SB 2355 

Senate Judiciary Committee 

C Confereoce Committee 

Hearin& Date 02/12/03 

TaoeNumber Side A SideB Meter# 
l X 10- 18.5 

Committee Clerk Si ·-

Minutol: Seutor Staaley W. LflOllt Vlee Chairman, called the meeting to order. Roll ca11 

wu taken and not all committee members present. Sen. Lyson 'requested meeting starts with 

committee work on the bill: 

Smetor Jbornea L, !mobGetb (meter 10.0) discussed that "one size'' does not fit all. There is a 

department set up for the purposes of determining when a person should be paroled. They can do 

t'1at on an individual bases and do it subjectively. This would be against this. 

Sc;o. Lyson yreed and discussed (meter 11) that this bill is a result of the early trials ot'the 

1RCU program problems. These should be rectified at this point. Senator Catolyn Nelson 

wanted to know what can be done to stop this cavalier "treatment and release" attitude, 

Discussion (meter 12.0) 

Smetor Dick Dever further discussed Co. Jail time Vs State Penitentiary time. 

Noted wa, the an•t lnflado• of the flleal note 
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Senate Judiciary Committee 
Bill/R.esoJutJon Number SB 2355 
Hearina Date 02112103 

Soo,tpr c.mJm NGIIQ!I dilCU.lled fllllt ifthls Sllll! wu huo wliat Is Ille state really c1Jarama fur 
the averap at.y of an inmatel 

M'odoa Made to Do NOT PASS Sil 235$ by Seutor °nfllllu L. Tl"IIIIIJea~ • ~ 
by S.ator Deaaafa BtNJer 

RoU Call Vote: 4 v... 1 No. l Abtent 

Motton Pa.tec1 

.Ploor ~t SEN. LYSON 

.._.s-.,,w.i.,_,Vleec..,,,__dotecl.._.....,_, 
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BNVRttoluUon No,: 8B235S 

FISCAL NOTE 
R~Ullted by LeglalMIYe Counoll 

01/2&'2003 

1A, ._ fleoal lfflot: ~ tht ll•tt fl,cll •f'ftot and the 11,oal etrtct on ,g,noy approprletJon, oompelWJ to 
fund/no /fvel• and - :_11on, antloltwtad un<»r current l.w, 

2001-2003 llennlum 2003-2005 llennlum 2001-2007 Biennium 
G..,.., Otherl'unda General othef'Funda General otherl'unn 

P:und Fund Fund ·-llewnUN -- .... 209,741 $,4_209,7 ... 
.& .. ... .. -................ $-1,209,741 ... ,209, 748 

18. Countv. attv. and IChool dlatrlot flaoal ethot: lc»ntJlv the f/,ael ,trecton the •--·-·.'-le oolltJoal ,ubdlvlalon, 
20014003 llennlum 200WOOS Blennlwn 200N007 llennl&.111 

lohool lchool School 
CounUN CltlN Dletrlota Countlel Cities Dl8trlota CountlN CltlN Dlltrlote 

2. Narniittve: lt#ntlly thtl ffPIICI• of the mn,u,. which oau• flsoal Impact end lnolude any comment. ,-.,.v,n, to 
YoUI' ""1/ylla. 

Senate bMI 2355 would require fNety Individual Mntenced to the cuatody of the Department d Correctionl and 
Rehabftttation to NrV• It leatt 80% d the aentence lmpoNd by the courtl In conwtntlat Incarceration, If thl• bMI II 
Im~ It wMI ~ In longer prtaon 1tay1. Longer priton ttlyt equate to the netd for lddttionat prteon bed1, 
Due to the fact the DOCR It operating and expects to continue to opnte at capacity, the need for addltionaf bed• 
ctNted by thll biU can only be lltiafted by contracting for prfeon bed• outak:Je of the OOCR eyatem, 

3, ltlN ftlcal tfrMt detail: For Information ahown under ,tat. fl,ca/ •fltot In 1A, ,.,,.: 

NIA 

A, R.wnUM: Explain the ,.venu, amount,. Provldt ~tall, •n appropriate, for ••ch ,....,.,we type and 
fund affe«td and any amount, lnclud«J In the ex,out~ budget. 

B, l!x,-ndltu,..: Explain the expenditure amounts, Prov/th ~tall, wlHln appropriate, foreaoh agency, II,,. 
1t,m, and fund alfectfd end tlHI number of FTE positions affected. 

At noted In 11 above, the DOCR eatlmatea the cost to Implement thlI blll at $4,209.748 for the 03-05. Thi• amount 
Wit arrived at by aampllng lndlvlduala refuted ftom the conventional Incarceration during calander year 2002, The 
Nmpfe waa then uaed to determlr.e the total number of extra daya that would have been Mt'Vtd If 80% ot the 
eentence would have been eerved In conventlal Incarceration, Thi• computaNon retUlted In the determination that an 
addltional '42,097 ~ daya per year would be needed If thlt blll were lmplemtnted. Again due to the fact the OOOFt 11 
and expects to continue to be at capacity thete addltlonal bed daya would have to be contracted for outlktt d the 
OOCR eyttem. Ualng an •timated contract rate ot $50 per day per Inmate thl1 reaulta In an biennial e,cpendlturt 
toteflng $4,209,748, 

c. Approprtatlont: Exp/1/n the appropriation amount,. ProvkM ti.ta#, whtn epp,t,prlatt, of the •frtct on 
tht blfnnl,/ epproprlatlon for tech ag,noy end fund ,w.oted and ,ny amount, lnoludtld In the •~eoutlw 
~t. Indicate the r,fatlonlhlp btttwffn tht ,mount• thown for t,q»ndlturt• ,nd ~tlon,, 
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In order to Implement thle bW In the 2003-08 tMennlum added to the 2003-05 DOOR execotlve recommendatio tt,e DOCR would nMd '4.209. 748 In general fundl to be ,,, 

~ Dave Krabbenhoft 
-- Number. 328-8135 
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Date: February 12, 2003 
Roll Call Vote#: 1 

2003 SENATE STANDING COMMIITEE ROLL CALL VOTES 
BILI.JRESOLUTION NO. SB .2355 

Senate JUDICIARY Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken DONOTPASS 

Motion Made By Senator Thomas L. 
Trenbeath 

Senaton Yet 
Sen. John T. Travnor • Chairm4n A 
Sen. Stanlev. Lvson - Vice Chair X 
Sen. Dick Dever 
Sen. Thomas L. Trenbeath X 

Total 

Seconded By Sen. Bercier 

No Senaton Yet No 
A Sen. Dennis Bercier X 

Sen. Carolyn Nelson X 
X 

ONE (Yes) __ F __ O_UR ______ No __________ , __ _ 
Absent ONE -------------------~--
Floor Assignment Senator Stanley W. Lyson, Vice Chairman 

If the vote is on an amendment, briefly indicate intent: 

Tht aiet'otf'••• 1 .... on tht• fH• •r• acour1t• ~tfone of .. recorc:11 dtllwNd to Nodlrn Jnfo,-tton 'Ytt• for ■fcroftt■f'- INI 
WtN fHlid fn tht rttUllr cour11 of ... , .... Th• pt,ototrtphtc prOCtll MNtl 1tandlrdl of tht AMtrtcll'I N1tton1l ltll'ldlrc:11 ll"lltfhttt 
(AMII) for 1rchtY1l ■tcroftll, NOTICl!I If th• fll!Md , ... lboVt fl lttl l,tttbl• thin tht• Mottet, U ,. dut to the 411\ltv of the 
dooullnt btfr'41 f llMd, 
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Februaay 5, 2003 

RE: SB 2355, Truth in Sentencing Bili aka 60% bill 

Dear Senator: 

Enclosed please find the following: 

1. Copy of SB 2355 

2. Point paper explaining why SB 2355 was drafted. 

3. Resolution in support of the bill signed by: 
The North Dakota State's Attorneys Association, 
North Dakota Peace Officers Association, 
North Dakota Sheriffs & Deputies Association, 

. North Dakota Chiefs of Police Association, 
North Dakota Fratemal Order of Police, 
North Dakota Game Wardens Association, and the 
North Dakota Troopers Association, 

4, Resolution in support of bill signed by North Dakota State's Attorney's 
Association 

5, Five one page descriptions of incidents when an inmate was released far too soon. 

/ ' 

'" "'(, ~---38---
·-- Fremgen 

State's Attorney 
/) Stutsman County 

\ _ _) 

-· · · - ' · ordl del f Nd to Nodlrn lnf~tf Of'I tytt- for 1t orof I lMlnl ,;. 
Tht 111Cl'otr••· ...... on tht, fl ll .... 1C1cut1t• r.-•aet10hl of ..1•ec V:tendlrdl of tht AMrfe1n N1tlon1l It .. ,. lnatfwtt 
...... f fllld It\ tht reoulal" OOUl"H of tMIMtf •• h 'l'fhl•l~ot,ot_,."-"U°f:'ru-:'~tblt thin thl• Nott ct, tt 1• due to tht -l tty of the (MIi) fo, al"dltwl •tcroftlM, NO'l'ICII I t. 
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30647.0200 

Fifty-eighth 
Legislative Assemble 
of North Dakota 

Introduced by 

SENATE BILL NO. 2355 

Senators G. Lee. Dever 

A BILL for an Act to create and enact a new sectjon to chapter 12.1-32 of the North Dakota 

Century Code, relating to mandatory service of periods of imprisonment, 

BE IT ENACTED BY fflE LEGISIA TIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. A new section to chapter 12.1-32 of the North Dakota Century Code is 

created and enacted as follows: 

Mandatory service or periods or imprisonment. Every individual convicted of an 

offense who is sentenced by the court to the custody of the department of corrections and 

rehabilitation to seJVe a period of imprisonment shall serve at least sbtty percent of the sentence in 

conventional incarceration. An individual who is committed to the custody of the department to 

serve a period of imprisonment may not be authorized for parole, community placement, 

diversion, or any other type of less restrictive alternative to conventional incarceration in a jail, 

12 penitentiary, affiliated facility, or correctional center until the person has been incarcerated for at 

13 least sixty percent of the period or imprisonment. 
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l SB 2355 
TRUTH IN SENTENCING BILL 

AKA60% BILL 

Thi• 11 not a new mandatory minimum. 
-Thia biJl does not force a judge to order a particuJar sentence. 
-It in no way tells a judge how the judge must sentence a defendant. 
-Thia bill makea sure that when a judge sentences a defendant to prison, the convict serves at least 
600/4 of that time behind bars before the Department of Corrections is allowed to release the 
convict back to the community. 

Why w11 thl1 bill dralttdT As it stands right now, when a judge sentences a defendant to 
"imprisonment" with the North Dakota Department of Corrections, that defendant often wonai 
serve even half that sentence behind bars. As itstands now, the Department of Corrections 
considers the "Community Placement Program," in which the inmate is placed back into the 
community and lives at home, to be "imprisonment." We don't think eating your morning raisin 
bran at home at your own breakfast table is "imprisonment;" we think it is probation. 

The c11rrent 1y1tem wastes resources. Your Jaw enforcement officer investigates 
(- ... .._ the crime. your prosecutor litigates it, you pay for the defendant1s court appointed attorney, and 

your elected judge orders the defendant to serve "imprisonment." Despite all the resources that 
'-' ,i go into obtaining these sentences the Department of Corrections can release that convict from 

behind bars before the convict serves even a third of the sen1ence. A 11catch and release" program 
is good for fisherman who have fun catching the same fish time and again; but this revoJving door 
at the Department of Corrections is a waste of local Jaw enforcement, prosecutorial, and judicial 
resources. 

We support treatment programs, Treatment programs are good~ we just don't think a convict 
should have a 2 or 3 year sentence reduced to only 6 or 8 months behind bars for participating in 
a treatment program. The inmate should serve at least 60¾ of the sentence behind bars before 
being eJigibJe for an early release. 

The current system i1 misleadln1. The public reads in the newspaper that a defendant was 
sentenced to serve x number of years. Six or eight months later, when the Department of 
Corrections releases the convict in exchange for participating in a treatment program, it is done 
without any notice to the official newspaper in the jur1 i;diction where the convict was sentenced. 

Who I• behind this bill? The North Dakota State's Attorneys Association, the North Dakota 
Peace Officers Association, the North Dakota Sheriffs & Deputies Association, the North Dakota 
Chiefs of Police Associatio11t the North Dakota Fraternal Order of Police, the North Dakota 
Game Wardens Association, and the North Dakota Troopers Association have aU signed a 
resolution supporting this bill. We ask you to join us in putting some truth in sentencing. 

··•11:,;a;.·· ........ , .1': 
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Th• Mftrotr••• , ..... on ttil• fl ll 1r• aecul"att ~tfON of .recordl dtl twl"td to Modern lnfortMtf on tyst ... fol" •t crofflMfno and J: ,' 

were f Hllld fn tht rttUl•r courtt of bultntt1, The J)hotoor•t c proc111 ... t, ,tendtrdl of th• AMtrfaan Netfonet ttande ... 1111tftut1 
(AMII) for archfv•l MfcroftL•. NOTICII If tht ftllllld ,,. .. lboVt ,. Lt•• lttfblt than thft Mottet, ft ft dut to tht quelftv of tftt 
docuwtt bttnt H lMd, \ 
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· RESOLUTION 

COMBINED LAW ENFORCEMENT ASSOCIATIONS 

Introduced by: Sheriff Scott W. Busching, North Dakota Sheriffs and Deputies Association, on 
the 231'4 of April 2002 and seconded by Chad Hagen, North Dakota Fraternal Order of PoJice, on 
the same date. 

RESOLUTION IN SUPPORT OF A TRUTH IN SENTENCING Bll..L 

Be it resolved by the combined law enforcement associadons of North Dakota that: 

WHEREAS: North Dakota entities that provide for public safety and Jaw enforcement. 
including the North Dakota Peace Officers Association, the North Dakota 
Sheriffs & Deputies Association, the North Dakota Chiefs of Police 
Association, the North Dakota Fraternal Order of Police, the North Dakota 
State's Attorneys Association, the North Dakota Troopers Associadon, and 
North Dakota Game Wardens Association, have combined to identify issues 
of mutual concern worthy of their united support; 

WHEREAS: Members of these entities expend personal and public resow-ces to counteract, 
detect, and/or prosecute crime in an effort to maintain the peace and dignity 
of the State ofNorth Dakota; 

WHEREAS: Once a dtfendant is convicted ofa crime, a duly elected judge of the State of 
North nakota may order the defendant to serve a specitfod tenn of 
imprisonment with the North Dakota Department of Corrections and 
Rehabilitation; · 

WHEREAS: We believe defendants sentenced to serve a period of imprisonment with the 
North Dakota Department of Corrections should in fact serve most of that 
period of imprisonment behind bars; not in a diversion progr~ in 
"community placement,,, or another program that results in the evisceration of 
the punishment feature of the sentence; 

NOW, THEREFORE, IT IS RESOLVED, that the law enforcement associations meeting 
together to advance issues of mutual concern, support passage of a bill that requires a defendant 
sentenced to the North Dakota Department of Corrections and Rehabilitation to serv~ at Jeast 
600/4 or that sentence in conventional incarceration. 

,,. 

\JJ..~~:::::l---
North Dakota Peace Officers Association North :Dakota Sheriffs & Deputies Assoc. 
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NORTH DAKOTA STATE'S ATTORNEYS' ASSOCIATION 

RESOLUTION 

Introduced by: Barb Whelan. State's Attorney, Pembina County, on the 24th of January 2002, 
and seconded by Wayne Jones, State's Attorney, Ransom County, on the same date. 

RESOLUTION IN SUPPORT OF A TRUTII IN SENTENCING BILL 

Be it resolved by the members of the North Dakota State's Attorneys' Association that: 

WHEREAS: A defendant who has been convicted ofa criminal offense by guilty plea or a 
guilty verdict from a jury or a judge, wiU appear for sentencing beforeajudge, 
in a court of law, open to the public; 

WHEREAS: The sentence may include an order to serve a specified tenn of imprisonment 
with the North Dakota Department of Corrections and Rehabilitation; 

WHEREAS: The prosecution, and some members of the public, expect defendants who are 
sentenced to a period of imprisonment to actually serve most of that period of 
imprisonment behind bars; 

WHEREAS: Under the provisions ofNDCC § 54-23.3-02, a purpose of the department of 
corrections and rehabilitation is to develop alternatives to conventional 
incarceration; 

WHEREAS: Some of these alternatives to conventional incarceration have caused 
substantial reductfons in the actual period of incarceration· served by the 
defendant; 

WHEREAS: The State's Attomeys support programs to rehabHitate inmates but oppose 
programs that substantially shorten the amount of time behind bars to which 
the defendant was sentenced; 

NOW, THEREFORE, IT IS RESOLVED, that the prosecutors of the North Dakota State,s 
Attorneys' Association support a bill that requires a defendant sentenced to the North Dakota 
Department of Corrections and Rehabilitation to serve at least 600/4 of that sentence in 
conventional incarceration, 

ob Huse6y 
President 
North Dakota State's Attorneys' Association 

(tL·.J ~~ 
Birch Burdick 
Treasurer 
North Dakota State's Attorneys' Association 
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Stutsman County State's Attorney's Office 
Fritz Fremren. State'• Attorney 

r-·-··,man Count)' CourthouM 
Ind AYt, S,E, 

Leo Ryan, Chief A11istant State'• Attorney 
Aaron G. Blrat, Auistant State'• Attorney 

Joan Y, Halvorson, M.Ed, Vlctlm/Witne11 C()()rdinator 
Clnd)' Schauer, Administrative Coordinator 

Phontl (701) 252•6688 
Fax1 (701) 2&l,636t 

' I 

. .ieatown, N,D, 68401 

RE: Cases in support of 60% bill 

Dear Mr, Stenehjem: 

April 11, 2002 

BARNES AND FEDERAL SENTENCES. TO RUN CONCURRENTLY 
Mr, Clayton Henke and Ms. Tamara Berg were involved with meth in VaJ!ey City in 1997. Their 
financial involvement with a meth operation lead to the 1:ederal money laundering conVJction and 
a 57 month federal sentences. Besides that, Henke and Bers were convjcted in Barnes County 
(97-K-071 & 97-K-074 respectively) on possession with intent to deliver marijuana charges. 
Henke & Berg's Barnes County sentences and Federal sentences were to run concurrently, 

BOTH ALREADY RAD FELONY CONVICTIONS 
Before the Federal money laundering convictions and the Barnes County possession with intent 
to deliver (PWID) convictions, Berg had a felony (PWID) conviction and Henke had a delivery 
conviction. 

WHILE RELEASEDt THEY COMMIT ANOTHER FELONY 
Having been sentenced on the Barnes County charges, Henke and Berg were released pending 
their 20 September 1997 report to the Barnes County Sheriff's Office for transport to the 
NDDOCR to commence service of the Barness and Federal sentences. Two days prior to their 
report date, Henke and Berg worked together to deliver marijuana to a Stutsman County 
Correctional Center inmate. 

PROSECUTION ASKS FOR CONSECUTIVE TIME & JlJDGES ORDER IT 
Since Henke and Berg had aJready received concurrent treatment on the money laundering and 
Barnes County PWID sentences, l recommended consecutive time for the Stutsman County 
deHvery incident. Both Judge Simonson, in Henke's case, and Judge Bekken, in Berg's case, 
agreed and ran the Stutsman County sentences consecutive to the Federal and Barnes sentences. 

DEPARTMENT OF CORRECTIONS GIVES COl\fMUNITY PLACEl\'IENT, NO JAIL 
Before either Henke or Berg served so much as a single day of their consecutive sentence with the 
North Dakota Department of Corrections, the Director of the Department of Corrections and 
Rehabilitation, decided to place both Henke and Berg on community placement (released into the 
community to live at home). As a result, neither will serve a single day of their six month 
sentence with the North Dakota Department of Corrections. 

. ✓ 
\ 

·. Fritz 
· - J' State's Attorney 

Stutsman County 
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Fritz Fremgen 

F,om: 
To: 
S•nt: 
Subject: 

Fritz: 

"Rick Volk11 <rfvolk@ploneer.state.nd.us> 
"Fritz Fremgen11 <ffremgenCstate.nd.us> 
Friday, February 15, 2002 8:08 AM 
earty OOCR releasi 

Page I ot l 

I'm Just returning to work after a few days of sick leave. Sorry for not responding earlier, I believe I have , 
good 1cen1rfo for you, 

Alan GIibertson was convicted of 1 o felonies and 1 misdemeanor • ma Inly property crimes (Burglary, Theft By 
Deception, Unlawful Entry Into Motor Vehicle, etc) - and sentenced to a 2 year term of Imprisonment, He 
caused almost $30,000 In damage to property, He was one of the orlglnal entrants Into TRCU, He was 
sentenced In October, 1999, reported to Jail In November, 1990, and was released by February, 2000, after 
eompletlng the TRCU program. In total, he served no more than 120 days of his 2 year sentence, He was 
reteaud to the community at th,it time on a community placemenVparole situation. My understanding of his 
placement Into TRCU was because his crimes were non-vlolent, property crimes. 

In September, 2001, Mr. GIibertson ¥/&S arrested for Accomplice to Crlmlnal Mischief after he and a couple of 
buddies began smashing automobile windows and talllghts at Bismarck Auto. ihey did over $5000 damage 
to the vehlctet. GIibertson uttlmately pied guilty to this offense, had his probation revoked In the other 
matters, and Is now serving a 5 year jail sentence, 

I can1 say this latest crime would not have happened had Mr. GIibertson served his entire 2 year sentence, as 
I belleve he would have been released from the that sente, ice prior to thr. :-:ate of the Incident when good time 
Is factored In. However, the 120 days or so that he served certainty had no bffect on his behavior. 
Ultlmately, he went back tu engaging In the same type of crlmlnal activity as betare. 

If you need further Information on th!$ case, please contact me. 

Sincerely, 

Rick L. Volk 
/\sslstant State's Attorney 
aunelgh county 
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. . PIERCE COUNTY 
STATE'S ATTORNEY 

Golt• J. M•tlt 
Slott •, Anom'>' 

February 11, 2002 

Fritz Fremgen 

,.o.a.rJH 
120.'iE zn,&1. 

R111J1, ND $1JU 
Tt/1, ('10/)11i•S:u4 
Fd (10l)11i•Sllf 

Stutsman County States Attorney 
511 2nd Ave. SE 
Jamestown NO 58502-5521 

REi "Catch & Release" 

Dear Fritz: 

FAX: 701-251-1603 

I write concerning your fax of February 7th , which I received this 
afternoon. Please consider the following: 

Defendant: 
County: 
Offense: 
Sentencing: 
Sentence: 

Released: 

Brenda Ebach 
Pierce (98-K-068) 
Theft (Class C Felony) 
February 1999 
2 years incarceration 
.. to run concurrent with approx. 6 other 

theft convictions from McHenry County; 
- sentenced by plea agreement; 
90 days after commencement of jail 
- State officials 1 •t helped 'the defendant 

draft & submit a motion to reduce 
the criminal sentence, which the court 
denied, 

- State released defendant approx. 1.75 
years early (i.e., after serving 
90 days) regardless of the plea 
agreement & the court's rejection of 
the motion to dismiss; 

- Pierce County notified of release on the 
day of releas,.~~. 

I know that sentences and recommendations for sentences have been 
reduced and compromised as a result of the early releases of 
prisoners. I want the citizens of this state, and vidtims ot 
crimes, to know that there is "truth in sentencing" and that the 
NODOC will discontinue 11 re .. sentencing 11 prisoners. Sentencing is 
the prerogative of the court. Thank you for your consideration. 

. Sincerely, 

J~Ct 
Pierce County State's Attorney 

GJM/mjg 

• 4 ,1•'1, 1 • 
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Case Summary: Brian Carl Anderson 

0March 9, 1999, Brian Carl Anderson co~itted the offenses of Possession of Stolen Property (motor 
Vehicle) (class C felony) and Driving While License Suspended (class B misdemeanor). Prior to sentencing, 
Anderson bonded out of jail and on March 27, 1999, he committed additional offenses: Possession of Stolen 
Property (motor vehicle) (class C felony); Driving While Under The Influence (3rd offense w/in S years) (cJass 
A misdemeanor); Driving While License Suspended (class A misdemeanor); and Fleeing A Peace Officer (class 
A misdemeanor). On May 24, 1999, Anderson pled guilty to the March 9 offenses and was sentenced by Judge 
Frank Racek to twenty-four months straight time with the Dept. of Corrections and Rehabilitation for the 
possession of stolen property offense and 30 days straight time for the DUS offense. On June 1, 1999, 
Anderson pled guilty to the March 27 offenses and was sentenced to twenty-four months with the DOCR for the 
possession of stolen property, and one year straight time on the DUI, DUS, and Fleeing offenses, All sentences 
to run concWTently and concurrent with the previously imposed sentence. 

On June 25, 1999, Tracy Stein and Rick Hoekstra sent the Cass County State's Attorney's Office a notice that 
Anderson had been selected to participate in the NDDOCR 60 day Revocation Treatment Program. On June 28, 
1999, the Cass. County State's Attorneys Office sent a reply to Stein/Hoekstra indicating its strong opposition to 
Anderson's participation in the revocation treatment program. The State's main reason for opposing 
Anderson's participation in the program was because of Anderson's lengthy criminal history. (Anderson had 16 
misdemeanor convictions for offenses occurring between 1995 and 1999). 

Anderson did participate in the revocation treatment program and was put on community placement on August 
27, 1999. 

.,,,..-...... 

,_' ":November 29, 1999, Anderson had contact wHh h1s probation officer at which time, his probation officer 
~ ... tected alcohoJ on Anderson's breath, Tho probation officer gave Anderson an alcosensor test and it revealed 
that Anderson had indeed consumed alcohol. The result was a .OS alcohol concentration at approximately l 0:00 
a.m. As a repercussion, Anderson was sent back to the James River CoJTectional Center for seven days and then 
brought back to Fargo on Tuesday, December 7, 1999, to continue with his community placement. On 
December 8, 1999, Anderson was arrested and charged with Simple Assault on a Peace Officer (class C felony); 
Terrorizing (class C felony); DUI (class A misdemeanor); and DUS (class A misdemeanor). 

Jennifer L. Thompson 
Assistant Cass County State's Attomey 
Cass County Courthouse 
P.O. Box 2806 
Fargo, ND 58108 
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Office of State's Attorney 

MlfyO"Donnll 
State's Attomey 

February 28, 2002 

F rltz F remgen 

County of Rolette 

Stutsman County State's Attorney 
511 2nd Ave. SE 
Jamestown, ND 58401 

Dear Fritz: 

I am in receipt of your fax regarding the early release of Inmates. 

FEB 2 8 2002 

b1079 
Rona, NO 58367 

Phone 101--4n-316t 
Fa>C 101 ... n-0111 

The following Is a case summary that you can forward to Sandi Tabor. 

Defendant: Matthew Phelps 

40-98-CR5372: PossessJon of a Controlled Substance (F)C 
Mr. Phelps was sentenced on January 14. 1999 to one year and one day to 
OOCR, suspended for 3 years, supervJsed probation. 

. 
40-98--CR5238: Possession of a Controlled Substance (F)C amended to 
Possession of a Controlled Substance (MJ) In a Motor Vehicle (M)A 
Mr. Phelps was sentenced on January 14, 1999 to pay $200.00 In fines, 90 days 
In county jall, suspended for 2 years, unsupervised probation • 

. 
40-98-CR5239: Possession of Drug Paraphernalia 
Mr. Phelps was se11tenced on January 14, 1999 to pay fines of $200.00. 

40 .. 9s .. CR5320: Possession of a Controlled Substance (MJ) In a Motor 
Vehlcle 
Mr. Phelps was sentenced on January 14, 1999 to pay $200.00 In fines; serve 90 
days fn the county Jall, suspended for 2 years, unsupervised probation. 

40-98-CR5321: Possession of Drug Paraphernalia 
Mr. Phelps was sentenced on January 14, 1999 to pay fines of $200,00; serve 30 
day In the county JaH, suspended for 2 years, unsupervised probation. 

I 
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Mr. Fritz Fremgen 
February 26. 2002 
Page2 

40-98-CR5317: Driving Under Suspension 
Mr. Phelps was sentenced on January 14, 1999 to pay fines of $200.00. 

40-98-CR5351: Possess-ion of Controlled Substance (M)A 
Mr. Phelps was sentenced on January 14. 1999 to serve 90 days In county jail 
with 60 days suspended for 2 years. $200.00 fines, unsupervised probation. 

On March s. 1999 he was convicted In Towner County for DUI and DUS. A 
Petition for Revocation of Probation was filed on 3/15/99. On March 26, 1999 
bond was set at $10,000. The alternative was erectronlc surveillance. 

On June 4, 1999 an Amended Petition for Revocation of Probation was fifed 
because the defendant was convicted of Simple Assault and Disorderly Conduct 
in the City of Cando, and on June 3. 1999 the defendant was found using 
alcohol. 

He was sentenced on June 17, ·1999 to 2 years at DOCR. He was pfaced In the 
Revocation Treatment Program at the James River Correctional Center. Jn 
September, 1999 the defendant and Parote Officer fifed a Motion for Reduction of 
Sentence. Defendant was released from Revocation Center on 9/10/99. 

On November 18, 1999 while defendant was being placed under arrest for 
violation of probation, he escaped. Charged with Preventing Arrest and Escape. 

1/31/00 sentenced to 1 year and one day at DOCR consecutive to the 2 year 
sentence he was currently serving. 

Defendant released November 12, 2001. 

I hope this r nformatlon Is helpful. 

Mary K. O'Donnell 
Rolette Co. States Attorney 

MK@ 
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•1oott ....... To: <•lvtonOttate,nd,UI> 
<lwttlloo,V'4■1n. cc: 
ncl.111> SUbject: SB 2355 

02103/2003 08:40 AM 

stan. 

I IN that S8 2355 II coming up for• h11,mg. That ft the truth In unt.ncklg bit. I wlf not be atH to make 
It for the h111'tng but I recall that the ND Shertff'1 and Deputlel Aaoc1at1on were In support of thlt bl 
Would )QJ be 10 kind • to .,., thle Into the record for me. · 

Scott Bu9chlng 
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(AMII) for archfvtl •fcroffLM, NOTICE1 If tht ftltiltd fllltt lbcwt It lttt lttlblt then thfa Notfct, ft ft u to tht quelftY of ttlt 
doc~t bttnt f tlaed. 
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DEPARTMENT OF CORRECTIONS 

AND REHABILITATION 

Testimony on Senate 81112355 
Senate Judiciary Committee 
Senator Traynor, Chairman 
February 05. 2003 

3303 ENt • PO a.11i1" ■II••• no w1• 
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The Department of Corrections and Rehabilitation (DOCR) Is testifying In opposition to 
S82355. We believe that this blll would tremendously Increase the cost of the DOCR's 
budget for the housing of Inmates (over $2 million per year). Addttlonally this bill would 
remove the flexibility of both the parole board and the DOCR to manage the Inmate 
population In a fiscally responsible way while still keeping in mind public safety. Many 
of the Inmates today that are released before they have served 60% of their prison 
sentence are those inmates who are nonviolent and have a drug or alcohol addiction. 
The department provides alcohol and drug addiction treatment programs as well as 
cognitively based programs to these offenders early In their sentence and then 
successfully reintegrates them back Into their communities either on the community 
placement program or on parole. 

..... ,,. 

Inmates who have a history of violence In their background or who are sex offenders 
continue to serve a majority of their prison sentences. As Indicated by a study 
conducted by SRT, Inc., a corrections consulting company hired by the Legislative 
Council Corrections Committee during the 2001 .. 2002 Interim to do a comprehensive 
study of the DOCR, Inmates on the average serve 68.4% of their prison sentence 
before being released to parole or DOCR programs. In reality, SB 2355 would not have 
an Impact on when violent offenders or sex offenders are released from prison. They 
already serve considerably more of their sentence than would be required under 
S82355. However, the Inmates affected by this bill are those that are the lower risk 
Inmate that can be successfully treated and returned to the community and held 
accountable there, Inmates most affected by this bill are those that participate tn the 
Thompkins Rehabilitation and Corrections Unit, the Bismarck Transition Center, and 
who are very low risk and paroled early by the parole board. 

I wlll explain one of the programs, the Thompkins Rehabllltatlon and Corrections Unit 
(TRCU), and how It would be affected by Senate BIii 2355. Presently all Inmates 
coming Into the penitentiary are screened by a multldlsclpllnary te1:1m that develops a 
case plan for the Inmate and makes recommendations as to the type of treatment and 
other programs that are most appropriate for the Inmate. If an Inmate Is a probation 
violator or first time prison inmate, a drug or alcohol offender, nonviolent and has a 
sentence of less than two years to serve, that Inmate may be recommended to the 
TRCU. The TRCU Is a 100·120 day Intensive alcohol and drug addiction program 

OMtlon of Juvtnlle Strvle•• (OJS~Admlnl1tratlon • 701·326-6390 
OJS/North 01kot1 Youth Col'l'tctlonal C1nt1r • 701-887•1"400 

Prlton• Olvl1lon • '70M28-8100 
Division of Pllld Service•• 701•326-6100 
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coupled with an Intensive cognitive change program. Prior to sendfng the inmate to the 
TRCU the DOCR asks for Input from both the sentencing judge and the states attorney 
Involved in the case. The DOCR does not send the inmate to the TRCU unless the 
sentencing Judge agrees. In the past two years the sentencing Judge haa rarely 
objected to an Inmate's placement at the TRCU. In fact, many Judges now state In the 
court order that they would recommend TRCU placement ff the offender meets the · 
DOCR's criteria for placement. If the states attorney objects to a TRCU placement for 
an Inmate, the department often delays placement of the inmate in the TRCU. If the 
fnmate successfully completes the TRCU program he Is moved back to the community 
on a community placement or parole status. The TRCU has had much success In 
addressing alcohol and drug problems and criminal thinking patterns with offenders. 
The recldlvlam rate of offenders that participate in the TRCU Is considerably lower than 
for the general probationer. Senate BIii 2355 would eliminate one of the primary 
purposes of the TRCU - to reduce the cost and length of prison stay for non .. vlolent 
alcohol and drug offenders. If S82355 was passed, the TRCU could only be utilized as 
a back end program. The TRCU along with the Community Placement Program and 
early parole for low risk offenders was strongly supported by the Legislative Council 
Corrections Committee. 

0 

The DOOR is working towards becoming a "What Works" agency In all of Its operations. 
The TRCU and other community programs such as the Transition Center In Bismarck 
follow what research has shown works with offenders. SB 2355 would prevent the 
DOCR from managing this tow risk Inmate population as ft does today, Many of the 
benefits derived from these programs, including a large cost savings In Inmate housing 
costs, would be lost under SB 2355. In addition to higher Inmate housing costs, 
research Indicates longer prison-stays for low risk Inmates actually Increase the 
recidivism rate for them. 

Senate Bill 2355 would be costly and significantly reduce the flexibility the DOCR has 
to manage the Inmate population in not Just a safe1 but also In a cost effective manner. I 
urge a "Do Not Pass" on the blll. 

Submitted by 
Elaine Little, Director 
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